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6. SIXTEENTH AMENDMENT

Introduction

The government claims its sole legal authority for the income tax is the 16th Amendment.  It was 
irrefutably, in direct violation of law, fraudulently certified as ratified in 1913, and is therefore, 
void. 

Findings and Conclusions

With the assistance of the following series of questions, we intend to prove that the IRS, the 
Courts, and even the NY Times cite the 16th Amendment as government's authority to impose a 
tax directly on the People's labor, but that the 16th Amendment did not come close to being 
ratified and was fraudulently declared to have been ratified by Philander Knox.  We will also 
show that:

●     The IRS cites the 16th Amendment as its authority to force employers to withhold the income tax from the 
paychecks of its employees and to force the People to file a tax return and to pay the income tax.

●     The Secretary of State in 1913, Philander Knox, in ignoring the obvious, and well documented procedural 
and substantive defects in the states’ legislative votes on the 16th Amendment, violated the law and the 
Constitution by fraudulently certifying the amendment to the U.S. Constitution.

●     When asked to determine the question of the fraudulent adoption of the 16th Amendment, a federal Court 
of Appeals said that was a political question for Congress to decide.

●     The original constitutional clause in Article 1 section 9 clause 4 REQUIRES that all direct taxes be 
apportioned. This clause has never been repealed. The enforcement of laws based on the 16th Amendment 
can NOT conflict with this clause.

●     Our laws must be unambiguous to have legal validity. To tolerate otherwise is to deprive the People of the 
due process protections of the Constitution.

Bottom Line: The government claims its sole authority for the income tax on the 16th Amendment. It was fraudulently 
ratified. All other discussions are secondary.

Section Summary

Winesses:

●     William Benson (Ex Illinois Revenue Investigator)
●     Joseph Bannister (Ex. IRS Criminal Investigator)
●     Larry Becraft (Constitutional Attorney)

 Transcript

 Acrobat version of this section including questions and evidence (large: 68.07 MBytes)

Further Study On Our Website:

●      Congressional Debates of Proposed Sixteenth Amendment-HOT!  (31 MBytes) 1909, House and Senate.  
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Excellent for determining "legislative intent" 
●     Great IRS Hoax book: 

�❍     Section 3.10.11: 16th Amendment: Income Taxes

6.1.  Admit that the IRS says it is the 16th Amendment that gives it the authority to impose the income tax directly on 
the working people of America. [See IRS Publication No. 1918 (July, 1996), Cat. No.  22524B: (WTP #62a)

"The Sixteenth Amendment to the Constitution states that citizens are required to file tax returns and 
pay taxes."

●      Click here for IRS Publication No. 1918 (July 96), Cat. No. 225248

6.2.  Admit that the New York Times says the 16th Amendment is the government's authority to impose the income tax 
directly on the working people of America. [See The New York Times Almanac, 2001, The World's Most 
Comprehensive and Authoritative Almanac, page 161: (WTP #62b)

"Congress's right to levy taxes on the income of individuals and corporations was contested 
throughout the 19th century, but that authority was written into the Constitution with the passage of 
the 16th Amendment in 1913."

●      Click here for New York Times Almanac, 2001, The World's Most Comprehensive and Authoritative 
Almanac, page 161

6.3  Admit that the federal courts have said the 16th Amendment is the government's authority to impose the income tax 
directly on the working people of America.  (WTP #62c) 
[See United States of America v. Jerome David Pederson, (1985) Case No. CR-84-57-GF: Judge Paul G. Hatfield 
(United States District Court For the District of Montana) wrote:

"The income tax laws of the United States of America are constitutional, having been validly enacted 
under authority of the Sixteenth Amendment to the United States Constitution."]

●      Click here for United States of America v. Jerome David Pederson, (1985) Case No. CR-84-57-GF: Judge 
Paul G. Hatfield (United States District Court for the District of Montana)

[See also United States v. Lawson, 670 F.2d 923, 927 (10th Cir. 1982): the court declared:

"The Sixteenth Amendment removed any need to apportion income taxes among the states that 
otherwise would have been required by Article I, Section 9, Clause 4."]

●      Click here for United States v. Lawson, 670 F.2d 923, 927 (10th Cir. 1982)

6.4.  Admit that findings, published in The Law That Never Was, make a compelling case that the 16th Amendment (the 
"income tax amendment") was not legally ratified and that Secretary of State Philander Knox was not merely in error, 
but committed fraud when he declared it ratified in February 1913. [See "The Law That Never Was," by Bill Benson 
and Red Beckman] (WTP #62d)
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6.5.  Admit that the U.S. Court of Appeals, in U.S. v. Stahl (1986), 792 F.2d 1438, ruled that the claim that the 
ratification of the 16th Amendment was fraudulently certified was a political question for Congress to decide because 
the court could not reach the merits of the claim without expressing a lack of respect due the Congress and the 
Executive branches of government. [See U.S. v. Stahl., 792 F.2d 1438] (WTP #63)

●     Click here for U.S. v. Stahl, 792 F.2d 1438

6.6.  Admit that in 1985, the Congressional Research Service issued a Report, at the request of Congressmen, to address 
the claim by Bill Benson that the 16th Amendment was a fraud.  [See "Ratification of the Sixteenth Amendment," by 
John Ripy, Esq, CRS 1985, the "Ripy Report"] (WTP #63a)

●      Click here for "Ratification of the Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the "Ripy Report"

6.7  Admit that the Ripy Report was very specific in its declaration that it was not going to address the specific factual 
allegations detailed in Benson's book, The Law That Never Was.  [See "Ratification of the Sixteenth Amendment," by 
John Ripy, Esq, CRS 1985] (WTP #63b)

●      Click here for "Ratification of the Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the "Ripy Report"

6.8.  Admit that the Ripy Report then went on to assert that the actions of a government official must be presumed to be 
correct and cannot be judged or overturned by the courts. [See "Ratification of the Sixteenth Amendment," by John 
Ripy, Esq, CRS 1985, the "Ripy Report"] (WTP #63c)

●      Click here for "Ratification of the Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the "Ripy Report"

6.9.  Admit that when it comes to amending the Constitution, the government appears to do whatever it wants to do, 
making up the rules regarding the ratification process as it goes along, while ignoring the spirit, if not the letter, of 
Article V of the Constitution. (WTP #63d)

6.10. Admit these facts: the 27th Amendment was proposed by Congress on September 25, 1789 and that the states were 
allowed 202 years within which to have 3/4th of the states ratify it, with Maryland ratifying it on December 19, 1789 
and New Jersey on 1992 [See 57 FR 21187] (WTP #63e)

●      Click here for 27 FR 21187
●      Click here for Annotations, 27th Amendment

6.11. Admit that in 1921, in the case of Dillon v. Gloss, 256 U.S. 368, 374-375 (1921), the Supreme Court concluded: 
(WTP #64)

"We do not find anything in the article which suggests that an amendment once proposed is to be open 
to ratification for all time, or that ratification in some of the states may be separated from that in 
others by many years and yet be effective. We do find that which strongly suggests the contrary. First, 
proposal and ratification are not treated as unrelated acts, but as succeeding steps in a single 
endeavor, the natural inference being that they are not to be widely separated in time. Secondly, it is 
only when there is deemed to be a necessity therefor that amendments are to be proposed, the 
reasonable implication being that when proposed they are to be considered and disposed of presently. 
Thirdly, as ratification is but the expression of the approbation of the people and is to be effective 
when had in three- fourths of the states, there is a fair implication that it must be sufficiently 
contemporaneous in that number of states to reflect the will of the people in all sections at relatively 
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the same period, which of course ratification scattered through a long series of years would not do. 
These considerations and the general purport and spirit of the article lead to the conclusion expressed 
by Judge Jameson 'that an alteration of the Constitution proposed to-day has relation to the sentiment 
and the felt needs of to-day, and that, if not ratified early while that sentiment may fairly be supposed 
to exist, it ought to be regarded as waived, and not again to be voted upon, unless a second time 
proposed by Congress.' That this is the better conclusion becomes even more manifest when what is 
comprehended in the other view is considered; for, according to it, four amendments proposed long 
ago-two in 1789, one in 1810 and one in 1861-are still pending and in a situation where their 
ratification in some of the states many years since by representatives of generations now largely 
forgotten may be effectively supplemented in enough more states to make three-fourths by 
representatives of the present or some future generation. To that view few would be able to subscribe, 
and in our opinion it is quite untenable. We conclude that the fair inference or implication from article 
5 is that the ratification must be within some reasonable time after the proposal."

●      Click here for Dillon v. Gloss, 256 U.S. 368, 374-375 (1921)

6.12. Admit that the date of September 25, 1789, when the 27th Amendment was first proposed, is "widely separated in 
time" from the date of March 6, 1978, when Wyoming ratified this amendment. [See Annotations, 27th Amendment] 
(WTP #65)

●      Click here for Annotations, 27th Amendment

6.13. Admit that pursuant to the United States Constitution, Congress is authorized to impose two different types of 
taxes: direct taxes and indirect taxes. [See U.S. Const. Art. 1, Section 2, Clause 3; U.S. Const. Art. 1, Section 8, clause 
1; U.S. Const. Art. 1, Section 9, Clause 4] (WTP #66)

●     Click here for Article 1, Section 2, Clause 3 of the Constitution
●     Click here for Article 1, Section 8, Clause 1 of the Constitution
●     Click here for Article 1, Section 9, Clause 4 of the Constitution

6.14. Admit that the constitutionality of the 1894 income tax act was in question in the case of Pollock v. Farmers' Loan 
& Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895), and that in this case, the Supreme Court found that Congress 
could tax real and personal property only by means of an apportioned, direct tax. Finding that the income from real and 
personal property was part of the property itself, the Court concluded in this case that a federal income tax could tax 
such income only by means of an apportioned tax. Further finding that as this particular tax was not apportioned, it was 
unconstitutional. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)] (WTP #67)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)
●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.15. Admit that for Congress to tax today real or personal property, the tax would have to be apportioned among the 
states. [See U.S. Const. Art. 1, Section 9, Clause 4] (WTP #68)

●      Click here for Simmons v. United States, No. 8609 (Fourth Circuit, 1962)

6.16. Admit that for Congress to tax income from real and personal property without the authority of the 16th 
Amendment, such taxes would have to be apportioned. [See U.S. Const. Art. 1, Section 8, Clause 1] (WTP #69)

●      Click here for Article 1, Section 8, Clause 1 of the U.S. Constitution
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6.17. Admit that in 1913, the following law, Revised Statutes § 205, was in effect: (WTP #70)

"Sec. 205. Whenever official notice is received at the Department of State that any amendment 
proposed to the Constitution of the United States has been adopted, according to the provisions of the 
Constitution, the Secretary of State shall forthwith cause the amendment to be published in the 
newspapers authorized to promulgate the laws, with his certificate, specifying the States by which the 
same may have been adopted, and that the same has become valid, to all intents and purposes, as a 
part of the Constitution of the United States."

●      Click here for Revised Statutes §205

6.18. Admit that Revised Statutes § 205 provided that "official notice" of a State's ratification of an amendment must be 
received at the State Department. [See R.S. Section 205] (WTP #71)

●      Click here for Revised Statutes §205

6.19. Admit that on or about July 31, 1909, Senate Joint Resolution 40 proposing the ratification of the 16th 
Amendment was deposited with the Department of State and the same was published at 36 Stat. 184, and that this 
resolution read as follows:  (WTP #72)

SIXTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICA AT THE FIRST SESSION

Begun and held at the City of Washington on Monday, the fifteenth day of March, one thousand nine 
hundred and nine.

JOINT RESOLUTION.

Proposing an amendment to the Constitution of the United States.

Resolved by the Senate and House of Representatives of the United States of America in Congress 
assembled (two-thirds of each House concurring therein), That the following article is proposed as an 
amendment to the Constitution of the United States, which, when ratified by the legislatures of three-
fourths of the several states, shall be valid to all intents and purposes as a part of the Constitution:

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several States, and without regard to any census or 
enumeration." 
J.C. CANNON, 
Speaker of the House of Representatives. 
J.S. SHERMAN, 
Vice-President of the United States, and 
President of the Senate. 

[See SJ 40, 36 Stat. 184]

●      Click here for SJ 40, 36 Statute 184

6.20. Admit that on July 27, 1909, the same Congress adopted Senate Concurrent Resolution 6, which read as follows: 
(WTP #73)
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CONCURRENT RESOLUTION

Resolved by the Senate (the House of Representatives concurring), That the President of the United 
States be requested to transmit forthwith to the executives of the several States of the United States 
copies of the article of amendment proposed by Congress to the State legislatures to amend the 
Constitution of the United States, passed July twelfth, nineteen hundred and nine, respecting the 
power of Congress to lay and collect taxes on incomes, to the end that the said States may proceed to 
act upon the said article of amendment; and that he request the executive of each State that may ratify 
said amendment to transmit to the Secretary of State a certified copy of such ratification.

Attest: Charles G. Bennett 
Secretary of the Senate

A. McDowell 
Clerk of the House of 
Representatives

[See Concurrent Resolution]

●      Click here for Concurrent Resolution

6.21. Admit that not only did this resolution request that certified copies of favorable State ratification resolutions be 
sent to Washington, D.C., the States were expressly informed to do so by Secretary of State Philander Knox, who sent 
the following "form" letter to the governors of the 48 States then in the Union: (WTP #74)

"Sir:

"I have the honor to enclose a certified copy of a Resolution of Congress, entitled 'Joint Resolution 
Proposing an Amendment to the Constitution of the United States,' with the request that you cause the 
same to be submitted to the Legislature of your State for such action as may be had, and that a 
certified copy of such action be communicated to the Secretary of State, as required by Section 205, 
Revised Statutes of the United States. (See overleaf.)

An acknowledgment of the receipt of this communication is requested.

I have the honor to be, Sir,

Your obedient servant, 
P. C. Knox" 

●      Click here for copy of "form" letter, provided by Becraft

6.22.  Admit that in 1909, there were 48 states and that three-fourths, or 36, of them were required to give their approval 
in order for it to be ratified. [See Knox's Proclamation] (WTP #74a)

●      Click here for Knox's Proclamation

6.23.  Admit that Philander Knox declared the 16th Amendment ratified on February 25, 1913, naming the following 38 
states as having approved it:  Alabama, Kentucky, South Carolina, Illinois, Mississippi, Oklahoma, Maryland, Georgia, 
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Texas, Ohio, Idaho, Oregon, Washington, California, Montana, Indiana, Nevada, North Carolina, Nebraska, Kansas, 
Colorado, North Dakota, Michigan, Iowa, Missouri, Maine, Tennessee, Arkansas, Wisconsin, New York, South Dakota, 
Arizona, Minnesota, Louisiana, Delaware, Wyoming, New Jersey, and New Mexico. [See Knox's Proclamantion] (WTP 
#74b)

●      Click here for Knox's Proclamation

6.24. Admit the following facts: (WTP #75)

a. When California provided uncertified copies of its resolution to Secretary of State Philander Knox, 
Knox wrote the following to California Secretary of State Frank Jordan: "I have the honor to 
acknowledge the receipt of your letter of the 27th ultimo, transmitting a copy of the Joint Resolution 
of the California Legislature ratifying the proposed Amendment to the Constitution of the United 
States, and in reply thereto I have to request that you furnish a certified copy of the Resolution under 
the seal of the State, which is necessary in order to carry out the provisions of Section 205 of the 
Revised Statutes of the United States".

●      Click here to see Letter from Knox to Jordan

b. When Wyoming Governor Joseph Carey telegraphed Philander Knox news that the Wyoming 
legislature had ratified the 16th Amendment on February 3, 1913, Philander Knox telegraphed in 
return as follows: "Replying to your telegram of 3rd you are requested to furnish a certified copy of 
Wyoming's ratification of Income Tax Amendment so there may be no question as to the compliance 
with Section 205 of Revised Statutes." 

●      Click here to see Letter from Knox to Carey

6.25. Admit that on February 15, 1913, a State department attorney, J. Rueben Clarke, informed Secretary of State 
Philander Knox, in reference to the State of Minnesota, "the secretary of the Governor merely informed the Department 
that the state legislature had ratified the proposed amendment." [See Reuben Clarke Memo] (WTP #76)

●      Click here to see J. Rueben Clarke Memo

6.26. Admit that, in the official records deposited in the Archives of the United States, there is no certified copy of the 
resolution of the Minnesota legislature ratifying the 16th Amendment. [See National Book of state ratification 
documents:  Minnesota] (WTP #77)

●      Click here to see National Book of state ratification documents: Minnesota

6.27. Admit that in the documents possessed by the Archives of the United States, there are no certified copies of the 
resolutions ratifying the 16th Amendment by California and Kentucky. [See National Book of state ratification 
documents: California and Kentucky] (WTP #78)

●      Click here to see National Book of state ratification documents: California
●      Click here to see National Book of state ratification documents: Kentucky

6.28.  Admit that the Kentucky Senate voted 22 to 9 against ratification of the 16th Amendment [See Kentucky Senate 
Journal] (WTP #78a)
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●      Click here to see Senate Journal

6.29. Admit that Mr. John Ashcroft is currently the Attorney General of the United States. (WTP #79)

6.30. Admit that when Mr. Ashcroft was Governor of Missouri, the Missouri Supreme Court rendered the following 
decision in a case involving Mr. Ashcroft, that case being Ashcroft v. Blunt, 696 S.W.2d 329 (Mo. banc 1985), where 
the Missouri Supreme Court held: (WTP #80)

"The senate and the house must agree on the exact text of any bill before they may send it to the 
governor. There may not be the slightest variance. The exact bill passed by the houses must be 
presented to and signed by the governor before it may become law (laying aside as not presently 
material alternative procedure by which a bill may become law without the governor's signature.) The 
governor has no authority to sign into law a bill which varies in any respect from the bill passed by 
the houses."

●      Click here to see Ashcroft v. Blunt, 696 S.W.2d 329 (Mo. banc 1985)

6.31. Admit that during hearings regarding the ratification of the 16th Amendment in Massachusetts, Mr. Robert Luce 
made the following statement to the Massachusetts Committee on Federal Relations: "Question by the committee: Are 
we able to change it? Mr. Luce: No, you must either accept or reject it." [See "The Law That Never Was," by Bill 
Benson: Statement by Luce to Committee of Federal Relations] (WTP #81)

●      Click here to see "The Law That Never Was" by Bill Benson: Statement by Luce to Committee of Federal 
Relations

6.32. Admit that on February 11, 1910, Kentucky Governor Augustus Willson wrote a letter to the Kentucky House of 
Representatives wherein he stated as follows: (WTP #82)

"This resolution was adopted without jurisdiction of the joint resolution of the Congress of the United 
States which had not been transmitted to and was not before the General Assembly, and in this 
resolution the words 'on incomes' were left out of the resolution of the Congress, and if transmitted in 
this form would be void and would subject the Commonwealth to unpleasant comment and for these 
reasons and because a later resolution correcting the omission is reported to have passed both 
Houses, this resolution is returned to the House of Representatives without my approval."

[See Letter from Kentucky Governor Wilson to Kentucky House of Rep.]

6.33. Admit that no State may change the wording of an amendment proposed by Congress. (WTP #83)

●      Click here to see "How Our Laws Are Made"
●      Click here to see Letter from Senator Hollings

6.34. Admit that on February 15, 1913, J. Reuben Clarke, an attorney employed by the Department of State, drafted a 
memorandum to Secretary Knox wherein the following statements were made:  (WTP #84)

"The resolutions passed by twenty-two states contain errors only of capitalization or punctuation, 
while those of eleven states contain errors in the wording" (page 7). "Furthermore, under the 
provisions of the Constitution a legislature is not authorized to alter in any way the amendment 
proposed by Congress, the function of the legislature consisting merely in the right to approve or 
disapprove the proposed amendment."
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●      Click here to see Reuben Clarke Memo

6.35. Admit that the Sixteenth Amendment reads as follows:  (WTP #85)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several States, and without regard to any census or 
enumeration."

●      Click here to see U.S. Const. Amend XVI

6.36. Admit that the Sixteenth Amendment does not read as follows: (WTP #86)

"Article 16: The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and from any census or enumeration."

●      Click here to see Oklahoma's Resolution

6.37. Admit that the Sixteenth Amendment does not read as follows: (WTP #87)

"Article XVI. Congress shall have power to lay and collect taxes on incomes from whatever source 
derived without apportionment among the several states, and without regard to census enumeration."

●      Click here to see California's Resolution

6.38. Admit that the Sixteenth Amendment does not read as follows: (WTP #88)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several states, and without regard to any census or 
remuneration."

●      Click here to see Illinois' Resolution

6.39. Admit that the Sixteenth Amendment does not read as follows: (WTP #89)

"Article XVI. The Congress shall have power to lay and collect taxes from whatever source derived, 
without apportionment among the several States, and without regard to any census or enumeration."

●      Click here to see National Book of State Ratification Documents: Kentucky

6.40. Admit that the Sixteenth Amendment does not read as follows: (WTP #90)

"The Congress shall have power to levy and collect taxes on income from whatever sources derived 
without apportionment among the several States, and without regard to any census or enumeration, 
which amendment was approved on the ---- day of July, 1909."

●      Click here to see Georgia's Resolution

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2006.htm (9 of 19) [1/8/2007 7:42:19 AM]



TAX DEPOSITION QUESTIONS: 6. SIXTEENTH AMENDMENT

6.41. Admit that the Sixteenth Amendment does not read as follows: (WTP #91)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes from whatever 
source derived without apportionment among the several states, and without regard to any census of 
enumeration."

●      Click here to see Mississippi's Resolution

6.42. Admit that the Sixteenth Amendment does not read as follows: (WTP #92)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, with-out apportionment among the several states, and without regard to any census of 
enumeration:"

●      Click here to see Idaho's Resolution

6.43. Admit that the Sixteenth Amendment does not read as follows: (WTP #93)

"Article XVI. The congress shall have power to levy and collect taxes on incomes, from whatever 
source derived, without apportionment among the several states, and without regard to any census or 
enumeration, and did submit the same to the legislatures of the several states for ratification;"

●      Click here to see Missouri's Resolution

6.44. Admit that state officials who prepare and send "official notice" of ratification of constitutional amendments to 
federal officials in Washington, D.C., do not have any authority to change the wording of the ratification resolution 
actually adopted by the State legislature. [See "How Our Laws Are Made"] (WTP #94)

●     Click here to see "How Our Laws Are Made."

6.45.  Admit that the following states were included on Knox's list of 38 states:  Arizona, Arkansas, California, 
Colorado, Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, Montana, 
New Jersey, New  Mexico, North Dakota, Tennessee, Texas, Washington, and Wyoming. (WTP #94a)

●     Click here to see Knox's Proclamation

6.46.  Admit that the proposed 16th (income tax) Amendment was never properly and legally approved by the Georgia 
State Senate. (WTP #94b)

●      Click here to see The Law That Never Was, Volume I, pages 81-88

6.47.  Admit that the actions taken by the state legislatures of Arizona, Arkansas, California, Colorado, Georgia, Idaho, 
Illinois, Kansas, Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, Montana, New Jersey, New Mexico, 
North Dakota, Tennessee, Texas, Washington, and Wyoming, in acting on the proposed 16th Amendment, were 
violative of certain provisions of their state constitutions, which were in effect AND CONTROLLING at the time those 
states purportedly ratified the 16th Amendment. (WTP #94c)

●      Click here to see The Law That Never Was, Volume I
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6.48.  Admit that the state of Tennessee violated Article II, Section 32 of the Tennessee Constitution by denying the 
people an opportunity to vote for their state legislators between the time the proposed 16th (income tax) Amendment to 
the U.S. Constitution was submitted to the Tennessee legislature and the time the legislature voted to approve the 
amendment. (WTP #94d)

●      Click here to see The Law That Never Was, Volume I, pages 213-217

6.49.  Admit that the state legislature of Tennessee violated Article II, Section 18 of the Tennessee Constitution by 
failing to read (and pass), on three different days, the bill containing the proposed 16th (income tax) Amendment to the 
U.S. Constitution.  (WTP #94e)

●      Click here to see The Law That Never Was, Volume I, pages 213-217

6.50.  Admit that in voting to approve the income tax Amendment the Tennessee state legislature violated Article II, 
Sections 28 and 29 of the Tennessee Constitution, which prohibited the legislature from voting to impose an income tax 
on the people of Tennessee. (WTP #94f)

●      Click here to see The Law That Never Was, Volume I, pages 213-217

6.51.  Admit that in voting to approve the income tax Amendment the Arizona state legislature violated Article IX, 
Section 9, of the State Constitution, which prohibited the legislature from voting to pass any bill, which imposed a tax 
on the people of Arizona unless the amount of the tax was fixed in the bill. (WTP #94g)

●      Click here to see The Law That Never Was, Volume I, pages 243-250

6.52.  Admit that the state Senate of Arizona violated Article IV, Part 2, Section 12 of the State Constitution by failing 
to read, on three different days, the bill containing the proposed 16th (income tax) Amendment to the U.S. Constitution. 
(WTP #94h)

●      Click here to see The Law That Never Was, Volume I, pages 243-250

6.53.  Admit that the presiding officer of the state Senate of Arizona violated Article IV, Part 2, Section 15 of the State 
Constitution by failing to sign, in open session, the bill containing the proposed 16th (income tax) Amendment to the U.
S. Constitution.   (WTP #94i)

●      Click here to see The Law That Never Was, Volume I, pages 243-250

6.54.  Admit that in voting to approve the income tax Amendment the Arkansas state legislature violated Article XVI, 
Section 11 of the State Constitution, which prohibited the legislature from voting to pass any bill, which imposed a tax 
on the people of Arkansas, unless the bill specified the specific purpose to which the tax to be imposed under the bill 
would be applied.  (WTP #94j)

●      Click here to see The Law That Never Was, Volume I, pages 219-225

6.55.  Admit that the state Senate of Arkansas violated Article V, Section 22 of the State Constitution by failing to read, 
on three different days, the bill containing the proposed 16th (income tax) Amendment to the U.S. Constitution.  (WTP 
#94k)
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●      Click here to see The Law That Never Was, Volume I, pages 219-225

6.56.  Admit that the Governor vetoed the bill approving the proposed 16th (income tax) Amendment and the Arkansas 
state legislature did not take the matter up again. (WTP #94l)

●      Click here to see The Law That Never Was, Volume I, pages 219-225

6.57.  Admit that the state Senate of California violated Article 4, Section 15 of the State Constitution by failing to read, 
on three different days, the bill containing the proposed 16th (income tax) Amendment to the U.S. Constitution. (WTP 
#94m)

●      Click here to see The Law That Never Was, Volume I, pages 119-123

6.58.  Admit that the state Assembly of California violated Article 4, Section 15 of the State Constitution by failing to 
record the Yeas and Nays on the vote on the bill containing the proposed 16th (income tax) Amendment to the U.S. 
Constitution. (WTP #94n)

●      Click here to see The Law That Never Was, Volume I, pages 119-123

6.59.  Admit that the Senate and the House of the Colorado legislature violated Article V, Section 22 of the State 
Constitution by failing to read, on three different days, the bill containing the proposed 16th (income tax) Amendment 
to the U.S. Constitution. (WTP #94o)

●      Click here to see The Law That Never Was, Volume I, pages 167-172

6.60.  Admit that the state Senate of Idaho violated Article III, Section 15 of the State Constitution by failing to read, 
section by section, just prior to the vote, the bill containing the proposed 16th (income tax) Amendment to the U.S. 
Constitution. (WTP #94p)

●      Click here to see The Law That Never Was, Volume I, pages 101-105

6.61.  Admit that the state legislature of Idaho violated Article VI, Section 10 of the State Constitution by failing to send 
the Governor the "approved" bill containing the proposed 16th (income tax) Amendment to the U.S. Constitution. (WTP 
#94q)

●      Click here to see The Law That Never Was, Volume I, pages 101-105

6.62.  Admit that in voting to approve the 16th (income tax) Amendment the Illinois state Senate violated Article IV, 
Section 13 of the State Constitution, by failing to print the bill containing the proposed 16th (income tax) Amendment 
before the final vote was taken and by failing to read the bill on three different days.  [See The Law That Never Was, 
Volume I, pages 51-53]  (WTP #94r)

●      Click here to see The Law That Never Was, Volume I, pages 51-53

6.63.  Admit that in voting to approve the income tax Amendment the Kansas state legislature violated Article 11, 
Section 205 of the State Constitution, which prohibited the legislature from voting to pass any bill, which imposed a tax 
on the people of Kansas, unless the bill specified the specific purpose to which the tax to be imposed under the bill 
would be applied. (WTP #94s)
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●      Click here to see The Law That Never Was, Volume I, pages 161-166

6.64.  Admit that in voting to approve the income tax Amendment the Kansas state Senate violated Article 2, Section 
128 of the State Constitution, by failing to record the vote on the bill containing the proposed 16th (income tax) 
Amendment to the U.S. Constitution. (WTP #94t)

●      Click here to see The Law That Never Was, Volume I, pages 161-166

6.65.  Admit that in voting to approve the income tax Amendment the Kansas state House of Representatives violated 
Article 2, Section 133 of the State Constitution, by failing to read, section by section, the bill containing the proposed 
16th (income tax) Amendment to the U.S. Constitution (WTP #94u)

●      Click here to see The Law That Never Was, Volume I, pages 161-166

6.66.  Admit that in voting to approve the income tax Amendment the Louisiana state legislature violated Articles 224 
and 227 of the Louisiana Constitution, which prohibited the Legislature from voting to impose a federal income tax on 
the people of Louisiana.  (WTP #94v)

●      Click here to see The Law That Never Was, Volume I, pages 257-260

6.67.  Admit that in voting to approve the income tax Amendment the Michigan state legislature violated Article X, 
Section 6 of the State Constitution, which prohibited the legislature from voting to pass any bill, which imposed a tax on 
the people of Michigan unless the bill specified the specific purpose to which the tax to be imposed under the bill would 
be applied. (WTP #94w)

●      Click here to see The Law That Never Was, Volume I, pages 179-183

6.68.  Admit that in voting to approve the 16th (income tax) Amendment the Mississippi state House of Representatives 
violated Article IV, Section 59 of the State Constitution, by failing to read, three times on three different days, the bill 
containing the proposed 16th (income tax) Amendment to the U.S. Constitution.   (WTP #94x)

●      Click here to see The Law That Never Was, Volume I, pages 55-60

6.69.  Admit that in voting to approve the 16th (income tax) Amendment the Mississippi state Senate violated Article 
IV, Section 59 of the State Constitution, by failing to read the bill, in full, immediately before the vote on its final 
passage.  (WTP #94y)

●      Click here to see The Law That Never Was, Volume I, pages 55-60

6.70.  Admit that in voting to approve the income tax Amendment the Missouri state legislature violated Article X, 
Section 1 of the Missouri Constitution, which prohibited the legislature from voting to impose a federal income tax on 
the people of Missouri. (WTP #94z)

●      Click here to see The Law That Never Was, Volume I, pages 191-194

6.71.  Admit that Missouri state legislature violated Article V, Section 14 of the Missouri Constitution, which required 
the legislature to submit the governor, the bill "approving" the proposed 16th (income tax) Amendment  (WTP #94aa)

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2006.htm (13 of 19) [1/8/2007 7:42:19 AM]



TAX DEPOSITION QUESTIONS: 6. SIXTEENTH AMENDMENT

●      Click here to see The Law That Never Was, Volume I, pages 191-194

6.72.  Admit that in voting to approve the 16th (income tax) Amendment, the Montana state House of Representatives 
violated Article V, Section 22 of the State Constitution by failing to print the bill containing the proposed 16th (income 
tax) Amendment to the U.S. Constitution, prior to the vote on its passage.  (WTP #94bb)

●      Click here to see The Law That Never Was, Volume I, pages 125-131

6.73.  Admit that in voting to approve the 16th (income tax) Amendment the presiding officer of the Montana state 
violated Article V, Section 27 of the State Constitution by failing to publicly read, in open session, the bill containing 
the proposed 16th (income tax) Amendment to the U.S Constitution, just prior to signing the bill. (WTP #94cc)

●      Click here to see The Law That Never Was, Volume I, pages 125-131

6.74.  Admit that in voting to approve the 16th (income tax) Amendment the New Mexico state legislature (both the 
Senate and the House), violated Article IV, Section 20 of the State Constitution requiring enrollment and engrossment, 
public reading in full, signing by the presiding officers and the recording of all those acts in journals.  [See The Law 
That Never Was, Volume I, pages 279-282]  (WTP #94dd)

●      Click here to see The Law That Never Was, Volume I, pages 279-282

6.75.  Admit that in voting to approve the 16th (income tax) Amendment the New Mexico state House of 
Representatives violated Article IV, Section 15 of the State Constitution, by failing to read, three times on three 
different days, the bill containing the proposed 16th (income tax) Amendment to the U.S. Constitution. [See The Law 
That Never Was, Volume I, pages 279-282]  (WTP #94ee)

●      Click here to see The Law That Never Was, Volume I, pages 279-282

6.76.  Admit that in voting to approve the 16th (income tax) Amendment the North Dakota state legislature (both the 
Senate and the House), violated Article II, Section 64 of the State Constitution, which requires re-enactment and 
publication of amendments. (WTP #94ff)

●      Click here to see The Law That Never Was, Volume I, pages 173-178

6.77.  Admit that in voting to approve the 16th (income tax) Amendment the North Dakota state legislature (both the 
Senate and the House), violated Article II, Section 63 of the State Constitution, which required three readings of the bill, 
at length, on three separate days.  (WTP #94gg)

●      Click here to see The Law That Never Was, Volume I, pages 173-178

6.78.  Admit that in voting to approve the 16th (income tax) Amendment the Texas House of Representative violated 
Article III, Section 37 of the State Constitution by voting on the bill before the bill was reported out of a Committee. 
(WTP #94hh)

●      Click here to see The Law That Never Was, Volume I, pages 173-178

6.79.  Admit that in voting to approve the income tax Amendment the Texas state legislature violated Article III,k 
Section 48 of the Texas Constitution, which prohibited the legislature from voting to impose a federal income tax on the 
people of Texas.  (WTP #94ii)
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●      Click here to see The Law That Never Was, Volume I, pages 89-96

6.80.  Admit that in voting to approve the 16th (income tax) Amendment the presiding officer of the Texas Senate 
violated Article III, Section 38 of the State Constitution by failing to publicly read, in open session, the bill containing 
the proposed 16th (income tax) Amendment to the U.S. Constitution, just prior to signing the bill.  (WTP #94jj)

●      Click here to see The Law That Never Was, Volume I, pages 89-96

6.81.  Admit that in voting to approve the 16th (income tax) Amendment the Washington state legislature violated 
Article VII, Section 2 of the State Constitution, which prohibited the legislature from imposing a tax upon the people of 
the state unless the tax was a uniform and equal rate of taxation.  (WTP #94kk)

●      Click here to see The Law That Never Was, Volume I, pages 113-118 (pbm)

6.82.  Admit that in voting to approve the 16th (income tax) Amendment the Washington state legislature violated 
Article VII, Section 2 of the State Constitution, which prohibited the legislature from imposing a tax upon the people of 
the state unless the tax was a uniform and equal rate of taxation. (WTP #94ll)

●      Click here to see The Law That Never Was, Volume I, pages 113-118

6.83.  Admit that the Washington state legislature violated Article II, Section 12 of the Washington Constitution, which 
required the legislature to submit to the governor, the bill "approving" the proposed 16th (income tax) Amendment.   
(WTP #94mm)

●      Click here to see The Law That Never Was, Volume I, pages 113-118

6.84.  Admit that in voting to approve the 16th (income tax) Amendment the Wyoming state legislature violated Article 
XV, Section 13 of the State Constitution, which prohibited the legislature from voting to pass any bill, which imposed a 
tax on the people of Wyoming unless the bill specified the specific purpose to which the tax to be imposed under the bill 
would be applied.  (WTP #94nn)

●      Click here to see The Law That Never Was, Volume I, pages 265-271

6.85.  Admit that in voting to approve the 16th (income tax) Amendment the Wyoming state legislature violated Article 
III, Section 20 of the State Constitution, by voting only on the title of the bill.  (WTP #94oo)

●      Click here to see The Law That Never Was, Volume I, pages 265-271

6.86. Admit that the "income" tax at subtitle A of the Internal Revenue Code cannot be lawfully and constitutionally 
collected if the 16th Amendment is not a valid amendment to the Constitution of the United States. [See Parker v. C.I.
R., 724 F.2d 469 (5th Cir. 1984)]  (WTP #95)

●      Click here to see Parker v. C.I.R., 724 F.2d 469 (5th Cir. 1984)

6.87. Admit that the income taxes imposed by Subtitle A are not apportioned, so if the 16th Amendment was not 
ratified, the taxes imposed by Subtitle A are not constitutional under Pollock v. Farmers Loan & Trust, 158 U.S. 601 
(1895).  (WTP #96)
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●      Click here to see Pollock v. Farmers Loan & Trust, 158 U.S. 601 (1895)

6.88. Admit that in 1913, Congress passed the following income tax act:  (WTP #97)

"A. Subdivision 1. That there shall be levied, assessed, collected and paid annually upon the entire net 
income arising or accruing from all sources in the preceding calendar year to every citizen of the 
United States, whether residing at home or abroad, and to every person residing in the United States, 
though not a citizen thereof, a tax of 1 per centum . . . and a like tax shall be assessed, levied, 
collected, and paid annually upon the entire net income from all property owned and of every 
business, trade, or profession carried on in the United States by persons residing elsewhere."

●      Click here to see 38 Stat. 166 (Oct 3, 1913)

6.89. Admit that Mr. Brushaber challenged this income tax as being unconstitutional. [See Brushaber v. Union Pacific R.
R. Co., 240 U.S. 1 (1915).]  (WTP #98)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)

6.90. Admit that in the Brushaber decision, the United States Supreme Court held that the tax on income was an excise 
tax. (WTP #99)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)
●     Click here to see Stanton v. Baltic Mining Co., 240 U.S. 103, 112 (1916)

6.91. Admit that in the Brushaber decision, the United States Supreme Court held that the purpose of the 16th 
Amendment was to prevent the income tax from being taken out of the class of excise taxes where it rightly belonged. 
(WTP #100)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)

6.92. Admit that in the Brushaber decision, the United States Supreme Court discarded the notion that a direct tax could 
be relieved from apportionment, because to so hold would destroy the two great classifications of taxes. [See Brushaber 
v. Union Pacific R.R. Co., 240 U.S. 1, 18-19 (1916)]  (WTP #101)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)

6.93. Admit that the Union Pacific Railroad was a United States (federal) Corporation located in the Utah Territory. 
[See Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, 18-19 (1915)]  (WTP #102)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)

6.94. Admit that the privilege of operating as a corporation can be taxed as an excise. [See Flint v. Stone Tracy, 220 U.
S. 107 (1911)]  (WTP #103)

●     Click here to see Flint v. Stone Tracy, 220 U.S. 107 (1911)

6.95. Admit that in Eisner v. Macomber, 252 U.S. 189, 205-206 (1920), the United States Supreme Court held a tax on 
income was a direct tax, but could be imposed without apportionment because the 16th Amendment gave Congress the 
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power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration. [See Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)]  
(WTP #104)

●     Click here to see Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)

6.96. Admit that the United States Supreme Court stated in Eisner:  (WTP #105)

a. The Sixteenth Amendment must be construed in connection with the taxing clauses of the original 
Constitution and the effect attributed to them before the Amendment was adopted. In Pollock v. 
Farmers' Loan and Trust Co., 158 U.S. 601, under the Act of August 27, 1894, c. 349, section 27, 28 
Stat. 509, 553, it was held that taxes upon rents and profits of real property were in effect direct taxes 
upon the property from which such income arose, imposed by reason of ownership; and that Congress 
could not impose such taxes without apportioning them among the States according to population, as 
required by Art. 1, section 2, c1.3, and section 9, cl.4, of the original Constitution.

b. Afterwards, and evidently in recognition of the limitation upon the taxing power of Congress thus 
determined, the Sixteenth Amendment was adopted, in words lucidly expressing the object to be 
accomplished: "The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several States, and without regard to any census or 
enumeration." As repeatedly held, this did not extend the taxing power to new subjects, but merely 
removed the necessity which otherwise might exist for an apportionment among the States of taxes 
laid on income.

c. A proper regard for its genesis, as well as its very clear language, requires also that this 
Amendment shall not be extended by loose construction, so as to repeal or modify, except as applied 
to income, those provisions of the Constitution that require an apportionment according to population 
for direct taxes upon property, real and personal. This limitation still has an appropriate and 
important function, and is not to be over ridden by Congress or disregarded by the courts.

d. In order, therefore, that the clauses cited from Article I of the Constitution may have proper force 
and effect, save only as modified by the Amendment, and that the latter also may have proper effect, it 
becomes essential to distinguish between what is and what is not "income" as the term is there used; 
and to apply the distinction, as cases arise, according to truth and substance, without regard to form. 
Congress cannot by any definition it may adopt conclude the matter, since it cannot by legislation 
alter the Constitution, from which alone it derives its power to legislate, and within whose limitations 
alone that power can be lawfully exercised.

[See Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)]

●     Click here to see Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)

6.97. Admit that Judges in the Courts of Appeal for the Second Circuit take the position that the income tax is an 
indirect tax. (WTP #106)

●     Click here to see Ficalora v. C.I.R., 751 F.2d 85 (2nd Cir. 1984)

6.98. Admit that Judges in the Courts of Appeal for the Fifth Circuit take the position that the income tax in a direct tax. 
(WTP #107)

●     Click here to see See Lonsdale v. C.I.R., 661 F.2d 71 (5th Cir. 1984)
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6.99. Admit that in 1894, the United States Constitution recognized two classes of taxes, direct taxes and indirect taxes. 
(See Pollock v. Farmer's Load & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)]  (WTP #111)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.100. Admit that in 1894, the United States Constitution, at Art. 1, Sec. 2, Clause 3 and Art. 1, Sec. 9, Clause 4, 
required apportionment of all direct taxes. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 
601 (1895)]  (WTP #112)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.101. Admit that in 1894, the United States Constitution, at Art. 1, Sec. 8, Clause 1, required all indirect taxes to be 
uniform. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)]   (WTP #113)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.102. Admit that in 1894, no one doubted that an excise tax was an indirect tax as opposed to a direct tax. [See Pollock 
v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)]  (WTP #114)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.103. Admit that in 1894 Congress passed the following income tax act:  (WTP #115)

Sec. 27. That from and after the first day of January, eighteen hundred and ninety-five, and until the 
first day of January, nineteen hundred, there shall be assessed, levied, collected, and paid annually 
upon the gains, profits, and income received in the preceding calendar year by every citizen of the 
United States, whether residing at home or abroad, and every person residing therein, whether said 
gains, profits, or income be derived from any kind of property rents, interest, dividends, or salaries, or 
from any profession, trade, employment, or vocation carried on in the United States or elsewhere, or 
from any other source whatever, a tax of two per centum on the amount so derived over and above 
four thousand dollars, and a like tax shall be levied, collected, and paid annually upon the gains, 
profits, and income from all property owned and of every business, trade, or profession carried on in 
the United States. And the tax herein provided for shall be assessed, by the Commissioner of Internal 
Revenue and collected, and paid upon the gains, profits and income for the year ending the thirty-first 
day of December next preceding the time for levying, collecting, and paying said Tax.

●     Click here to see 28 Stat. 509, c 349, Section 27, p. 553 (August 27, 1894)

6.104. Admit that Mr. Pollock, a citizen of the State of Massachusetts, challenged the 1894 income tax on the grounds 
that the tax imposed was a direct tax that was not apportioned. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 
429, aff. reh. 158 U.S. 601 (1895)]  (WTP #116)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)
●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)

6.105. Admit that the majority of the justices of the United States Supreme Court found that the 1894 tax at Sec. 27 was 
a direct tax. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)]  (WTP #117)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)
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6.106. Admit that the minority of the justices of the United States Supreme Court in the Pollock case believed the 1984 
tax at Sec. 27 was an indirect tax. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)]  (WTP #118)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)
●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)

6.107. Admit that the United States Supreme Court held the 1894 income tax was unconstitutional as being in violation 
of the apportionment requirements for direct taxes. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 
158 U.S. 601 (1895)]  (WTP #119) 

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)
●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)

6.108. Admit that in 1909, President Taft called a special session of Congress for the purpose of amending the 
apportionment requirement of income taxes. (WTP #120)

●     Click here to see Taft Speech, 1909

6.109. Admit that during the congressional debate on the income tax amendment, it was stated that the income tax 
would not touch one hair of a working man's head.  (WTP #121) 

●     Click here to see Congressional Record excerpts
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Who Was Philander Knox?

WHO WAS PHILANDER KNOX? 
IS IT CREDIBLE THAT HE WOULD COMMIT FRAUD?

Understanding a crime or a misdeed involves learning not only what was done and who did it, but also what the 
motivation was. With a clear motive, evidence of the "what" and "who" becomes much more credible. Allegations 
that Secretary of State Philander Knox was not merely in error, but committed fraud when he falsely declared the 
16th amendment ratified in 1913, require us to look at who he was to understand why he would commit such an act. 
The following sketch was prepared by the We The People Foundation For Constitutional Education and is condensed from 
Bill Benson's research report on the ratification of the 16th Amendment, "The Law That Never Was," Volume II (1985), 
pages 122-135.

____________________________________________

Philander Chase Knox was born in 1853 in western Pennsylvania, son of a bank cashier. While attending college in Ohio, 
he became closely acquainted with William McKinley, then the local district attorney, who was prosecuting a local 
tavern owner for selling alcohol to the college students. Knox took McKinley's advice and became a lawyer.

McKinley, having chaired the powerful House Ways and Means Committee in Congress, was elected governor of Ohio 
in 1891. Although he owed his election to support from both business and labor, he quelled the labor strike called by Eugene 
V. Debs against the Great Northern Railroad in 1894 by summoning federal troops.

McKinley won the 1896 presidential race with a great deal of support from Big Business, e.g., John D. Rockefeller's 
Standard Oil contributed $250,000 to the "front porch" campaign that defeated Bryan and his populist platform of returning 
to the constitutionally mandated monetary system and reform of McKinley's high tariffs that had allowed 
domestic manufacturers to raise their prices to a level that matched the artificially-induced higher prices of foreign goods, 
thus causing a severe depression. Knox helped in this financial and political effort that was directed by the wealthy 
Ohio industrialist Mark Hanna, who was appointed to a vacant U.S. Senate seat the following year by Ohio's 
governor. McKinley had already been saved from personal financial ruin by help from his old friend, Philander Knox, who 
had become wealthy as counsel to the very wealthy.

Knox came to be regarded as one of the ablest lawyers in the country, his repute due in no small measure to his being 
counsel for Carnegie and Vanderbilt and their corporate enterprises. He was instrumental in Carnegie's big victory in a 
crucial patent case in which the most important invention for the manufacture of crude steel was at stake. In 1892, he 
defended Henry Frick, Carnegie's steel plant manager, who was being sued by the steel workers who had been beaten up 
by Pinkertons brought in by Frick during the infamous Homestead strike, a strike that was provoked by two of 
Carnegie's presidents, one of whom was also an attorney for J.P. Morgan. Knox also deflected prosecution and civil suit 
against Carnegie in 1894 after it was shown to Congress that Carnegie had defrauded the Navy with inferior armor plate for 
U.S. warships. Morgan himself had defrauded the U.S. Army in arms sales during the Civil War. And Knox 
averted prosecution of Carnegie after the president of the Morgan-controlled Pennsylvania Railroad testified that Carnegie 
had regularly received illegal kickbacks from the railroad. Knox's other big client at the time, the Vanderbilt family, 
was connected to Carnegie primarily through the railroad industry.

President McKinley offered Knox the post of U.S. Attorney General in 1899, but Knox had to decline, because he was then 
and for two more years engaged in arranging the merger of the railroad, oil, coal, iron and steel interests of Carnegie, J.
P. Morgan, Rockefeller, and other robber barons into the largest conglomerate in history - U.S. Steel. This 
immense corporation encompassed the interests of nearly all the robber barons in what Knox's new client, J.P. Morgan, 
referred to as a "community of interest." One important component of the conglomerate was Consolidated Iron Mines in 
the Mesabi Range of Minnesota, which Rockefeller had fraudulently swindled from the Merritt family, who later 
successfully sued John D. for fraud, but had to settle for a fraction of the award because they ran out of money 
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during Rockefeller's appeals.

After the U.S. Steel merger, Knox accepted McKinley's offer to make him Attorney General, an appointment that 
was personally promoted by Carnegie in a letter to McKinley and by Morgan in a personal visit to the White House. 
The appointment was strenuously and loudly opposed by anti-trust forces, since it would then be up to Knox to prosecute 
anti-trust law violations against the very robber barons who had been his clients for many years and who had made him 
a wealthy man. Sure enough, the public outcry to investigate the big new U.S. Steel monster that Knox had created met 
with Knox's response that he knew nothing and could do nothing, and nothing is what he did.

After McKinley's assassination in 1901, Knox continued as Attorney General under Theodore Roosevelt. Even 
though Roosevelt labeled himself as a "trust-buster," Knox saw to it that very little harm came to his benefactors. U.S. 
Steel was unscathed, and most of the actions that were taken against the railroad companies were largely done with the 
urging of the railroad giants themselves, who were the strongest advocates of federal regulation of the industry, because 
that regulation, with their own agents working in the federal commissions, enabled them to gain greater control over 
the industry, be protected from competition, and maintain prices. The best-known anti-trust case was against 
Northern Securities, a railroad holding company formed by Morgan as a show of strength for the benefit of Hill, 
Harriman, Rockefeller, and their bankers, Kuhn, Loeb & Company. The dissolution of Northern by the Supreme Court in 
1904 was deemed "inconsequential" by the financial press, since the two major railroads it encompassed had not 
been competing anyway, and the defendants ended up suffering no loss.   Knox, of course, did not pursue any of the 
criminal sanctions that he should have undertaken against his former allies and clients, but the case gave the appearance 
that Roosevelt was doing something and was a public relations success for the president.   But Roosevelt, while touting 
himself as an anti-trust champion, disparaged and labeled as "muckrakers" those journalists who actually investigated 
and exposed the corrupt activities of the robber barons.

Harriman's great fortune had been acquired through a series of fraudulent maneuvers, key of which was legislation signed 
by Roosevelt, at that time governor of New York, allowing New York banks to invest in railroad bonds being sold by 
Harriman and his partners at inflated prices.  Hill profited enormously from fraud, deceit, and outright theft involving 
vast amounts of public lands that were given to the railroads and then resold, or raped and then traded to the government 
for new lands.  The Vanderbilt fortune had also gained greatly from fraudulent maneuvers involving railroad securities 
and Cornelius's evasion of taxes.  When all this was investigated after Cornelius's death, Morgan came to the 
Vanderbilt's rescue (managing to take control of their New York Central Railroad in the process).

Knox persuaded Roosevelt that the anti-trust laws should be accompanied by increased regulation of business.  He 
advocated and drafted federal statutes that gave his rich and powerful friends even more power and control over 
interstate commerce - setting rates and eliminating competition in restraint of trade - all under federal authority and with 
agents of the conglomerates appointed to and sitting on the governmental boards and commissions.  This plan derived from 
and implemented a strategy set by Morgan and the other robber barons at a meeting in 1889.  Knox continued in this vein as 
a U.S. Senator from Pennsylvania, being appointed to a vacant seat by Pennsylvania's governor in 1904 at the behest of 
several powerful capitalists, including Carnegie's man, former client Frick (which showed they approved of Knox's handling 
of anti-trust matters as Attorney General).

Knox, by now a multi-millionaire, was in the Senate when the Morgan-controlled financial Panic of 1907 hit, which led to 
a congressional inquiry into the monetary and banking systems. Senator Nelson Aldrich (father of the wife of John 
D. Rockefeller, Jr. and namesake and god-father of Nelson A. Rockefeller) led the inquiry producing the 1912 report 
that recommended a national bank (controlled and owned by the robber barons) and ultimately resulted in the Federal 
Reserve Act of 1913, co-authored by Aldrich and Robert Owens. Owens later testified to Congress that the banking 
industry conspired to create financial panics like the one in 1907 in order to rouse the people to demand reform - reform 
that would be directed by, and to the benefit of, the very financial experts who had caused the panic.
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Knox resigned from the Senate and became Secretary of State under President Taft from Ohio in 1909. He was the 
most powerful figure in the Taft administration, and drew up the lists from which Taft appointed his other cabinet 
members, many of whom were intimately concerned with the giant corporations. He was Taft's primary confidante.

Knox became active in organizing the international court at The Hague, and fought hard for the Rockefeller/Morgan-
inspired concept of a League of Nations, although U.S. opposition to the Treaty of Versailles forced him to temper his 
public views on the League. He proclaimed the era of "Dollar Diplomacy," his legacy to U.S. foreign policy, under which 
the Secretary of State's office was used to promote and protect American commercial and industrial interests in 
foreign countries, especially in Latin America, but also in East Asia and even Europe. This period of U.S imperialism 
featured the annexation of Hawaii in the 1890s at the request of American businesses there despite the unanimous 
opposition by Hawaiians; the taking of Cuba and the Philippines from the Spanish as well as from the native rebels whom 
the U.S had ostensibly come to assist in gaining their liberty (this included the massive slaughter of a hundred 
thousand Filipinos by the U.S Army in a war in which the news media was censored. (even William Randolph Hearst, who 
had helped instigate the war with Spain, was aghast and disgusted.) Then came the Honduras financial crisis of 1909, in 
which Knox brokered a deal for J.P. Morgan & Company to make huge loans to that country, backed by the full faith and 
credit of the U.S., and for American bankers to take control of the Honduras taxing authority (to ensure adequate cash flow 
to make the loan payments). Knox's diplomatic maneuvers resulted in the U.S. Navy being sent to support and give victory 
to rebel forces in Nicaragua, who then made arrangements, again devised by Knox, to give control of Nicaraguan 
taxing authority and tax collection to Americans. American bankers then immediately made big loans to Nicaragua, once 
again guaranteed by the U.S. government, providing a risk-free investment environment for Knox's banker friends.

Knox tried to conduct the same kind of activity in the rest of Central America and much of South America as well, and 
used America's claim against the Chinese from the Boxer Rebellion to coerce China to deal with a syndicate of Harriman 
and his bankers Kuhn & Loeb, Morgan and his First National Bank, and the Rockefeller-controlled National City Bank, 
instead of with the British, French, and Germans, in a scheme to establish a round-the-world transportation system 
using American steamship and railroad lines. There was even action by Morgan's man in that syndicate, Henry Davidson, 
to supply arms to the Bolsheviks in hopes of gaining oil and commerce concessions in Russia if they were victorious.

At the international level, Knox has been criticized for oafish and heavy-handed diplomacy that caused ill will and 
damaged the reputation of the United States worldwide. His conduct was more that of a huckster than a 
diplomat. Domestically, Knox's influence extended to the Supreme Court, where he succeeded in having Taft appoint 
three justices who were extremely sympathetic to the big business trusts: Devanter, Lamar, and Pitney. The first two of 
these had formerly had clients among the big corporate trusts, including the railroads.

The 16th Amendment itself was given its decisive shove through Congress in 1909 by Sen. Nelson Aldrich of Rhode Island 
(co-author of the Federal Reserve Act of 1913), who spoke for the "community of interest' of both Morgan and 
Rockefeller. This represented and led to an astonishing reversal of attitudes among the old-line big-business conservatives 
in the Senate, who had long staunchly opposed an income tax. Obviously, something was afoot to change their minds. It 
was that the robber barons had already figured out how to avoid the proposed income tax, especially through the 
establishment and use of foundations, the number of which grew from 18 in 1910 to 94 by 1920 and 267 by 1930. The 
super-rich have avoided the income tax ever since, leaving it to be paid instead by the middle and lower classes.

CONCLUSIONS

Deceit and fraud were, for the robber barons, standard operating procedures - among the numerous underhanded methods 
they typically employed to achieve their objectives. Knox had protected them from fraud charges many times. His term 
as Attorney General was itself a big fraud in regard to enforcement of the anti-trust laws, especially against former clients 
to whom he owed so much of his own professional success.
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Besides preying on the government with their fraudulent activities, the robber barons employed a strategy of locking in 
and stabilizing their advantageous positions by using government authority and regulations to reduce competition, keep 
prices at very profitable levels, control labor problems, minimize risk, and generally make themselves quite comfortable. 
They also expanded their scope of operations, including financing and extension of credit, to other countries and 
used government to aid them in these adventures. Knox, of course, was a key man, perhaps the key man, in the 
Administration in all of this, both as Attorney General and then as Secretary of State.

J.P. Morgan seems to have been the real genius and visionary behind much of this strategy. His background was more 
oriented to finance, and his financial acumen enabled him to make inroads against the other robber barons on their own turfs - 
a robber baron's robber baron. He was regarded as more cultured and cosmopolitan than most of the others, and perhaps that 
is why he was able to envision and plan on such an international scale. His financial perspective helped him to see the 
benefits of making monetary loans to governments and securing them with strong and reliable methods of tax collection.

One might wonder why Knox seemed to be in such a hurry in 1913 to declare the 16th amendment ratified. We can see that 
it was because of the Federal Reserve Act of 1913. It was important to the banking interests that would be lending money to 
the U.S government that there be an assured flow of revenue, especially since the robber barons would be removing 
themselves from the income tax system. Just as an ordinary bank wants to know that a borrower who is given a mortgage has 
a cash flow adequate to meet the payments, so the banks comprising the Federal Reserve System wanted to be sure the 
federal government had a dependable method of tax collection in place to provide ample money to pay its debts to them. 
The income tax and the Federal Reserve are inextricably tied together; it was not mere coincidence that they happened in 
the same year. The robber barons, their bankers, and Knox had developed this concept and practiced it in Latin America, and 
in 1913 they were ready to apply it to the United States.

In less than a month after proclaiming the 16th amendment ratified, Knox returned to private practice in Pittsburgh, 
resigning as Secretary of State so that the new president, Woodrow Wilson, could appoint his own man to the post.* One 
gets the distinct impression that getting the amendment through the ratification process had indeed been his ultimate goal; 
he wasn't just a disinterested public official objectively administering the procedure. If he hadn't declared it ratified 
before leaving office, there was no way to know or control what his successor would do.

The title of this piece asks whether it's credible that Knox would commit fraud in ratifying the 16th amendment. We leave it 
to readers to decide for themselves, but for us, it seems like a "no-brainer." He would and he did.

*Taft's brand of republicanism had upset Roosevelt enough that the latter ran again for President in 1912. His third party 
"Bull Moose" candidacy spoiled Taft's re-election, and Democrat Wilson won. 
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SECTION 6-SIXTEENTH AMENDMENT SUMMARY

The IRS and the government in general, state loudly and publicly that it is the 16th Amendment that gives it the legal 
authority for the income tax. 

During the mid-1980’s, two researchers, Red Beckman and Bill Benson, assembled irrefutable research consisting of 
thousands of pages of certified, notarized documents from the 48 states (at the time of the Amendment) that clearly 
prove the amendment was fraudulently ratified.

Although legal scholars concede that there were various punctuation and spelling errors, (and these alone require the 
voiding of an amendment vote) there has been little said publicly about the gross violations of law that occurred prior to 
the "official ratification" of the 16rh Amendment.

These serious violations include lack of proper notification and certification of the amendment votes by the states and 
significant violations of many states’ constitutions which legally void many states’ amendment votes.  In fact, if the 
states that voted for or had their votes improperly recorded were voided under the law, the 16th Amendment would have 
failed miserably.

The rules and processes for amending the Constitution are strict and formal.  Indeed, they must be to insure that the 
most important form of legislation our elected leaders undertake – amending our Constitution -- is carried out properly 
and lawfully.  

Incredibly, although the courts rule everyday on the constitutionality of Congressional legislation and acts of the 
Executive branch, the courts have ruled this particular issue a “political” question for the Congress, and have refused to 
directly rule on the issue of ratification fraud.  They even go as far as to penalize citizens who dare raise this “frivolous” 
issue in criminal or civil defense proceedings. 

We leave it to the American People to judge just how frivolous this matter is.

The current situation leaves the People with a Congress that refuses to address this issue, an Executive branch that will 
not hear debate on this issue, and the Courts, which refuse, to adjudicate the matter.  Is our Government telling us that 
because the courts might “offend” another branch of government, the People must forever live under unlawful 
legislation?

If the evidence presented is accurate, we have an Amendment to our Constitution which has not been properly ratified.  
By definition, these violations of Article 5 of the Constitution make this Amendment void and it may be may be ignored 
by the People.          

This section of questions also delves into several constitutionally related issues such as, even if it were valid – does the 
16th Amendment even apply to income taxes for the average citizen?

Please note the testimonial discussion describing the historical context of the Amendment process.  It is very clear that 
the Secretary of State in 1913 Philanderer Knox was a very powerful man of many financial and political connections. 
Few dared cross him. 

As you consider the nature of this evidence, please consider the theory that many states may have deliberately induced 
procedural flaws and other defects into their ratification documents as a way to effectively “scuttle” their “yes” votes so 
they could not be legally counted in the affirmative by Knox.  Unfortunately, as the ratification approval “window” 
began to close in 1913, Knox knew he would soon leave office, and he simply ignored these obvious and critical legal 
defects and proceeded to certify the amendment as “ratified” in violation of the law, his oath of office and the 
Constitution.  At this point, the states could not very well claim to disown their votes. 
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The Government may never take power from the People unlawfully, no matter how long the People may take to 
challenge it.   Fraud in the passage of a Constitutional amendment can never be ignored by simply stating that it has 
become the “custom” of the People to pay an income tax.  

Knox may have bet the People would never research or be able to assemble all the detailed certified documentation he 
had under his control and responsibility to review as Secretary of the United States in 1913 required to reveal this 
fraud.   History will show Knox bet wrong. 
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Sixteenth Amendment 1 


 MR. SCHULZ: The next line of inquiry are questions which we intend to prove that the 2 


IRS, the Courts and even the New York Times cite the Sixteenth Amendment as government's 3 


authority to oppose a tax directly on the People's labor, but that the Sixteenth Amendment did not 4 


come close to being ratified and was fraudulently declared to have been ratified by Philander Knox. 5 


Let's first familiarize ourselves with the federal taxing power in the Constitution as expressed in the 6 


Constitution before 1791; before any of the amendments were added to the Constitution. 7 


Remember, the people at that time had just come off in 1787 -- still fresh in their minds had just 8 


come off a major war with the strongest power on the earth. England. And, fundamentally, over the 9 


issue of taxation. They knew the power to tax was the power to destroy. They knew the power to 10 


tax was the power to erode and seize liberty, prevent liberty from the people. So they were very -- 11 


obviously very careful in what they gave a lot of thought to, what it was they felt the new federal 12 


government -- what power they should have. So let's visit the language, as it hasn't changed. It was 13 


put in the Constitution originally; it's still there. And let's visit what the original Constitution, the 14 


founding fathers had to say about federal taxing power. MR. Becraft, is it true that pursuant to the 15 


Constitution of the United States of America Congress is authorized to impose two different types 16 


of taxes, direct taxes and indirect taxes?  17 


 MR. BECRAFT: That is true.  18 


 MR. SCHULZ: And the basis of your answer?  19 


 MR. BECRAFT: United States Constitution.  20 


 MR. SCHULZ: Article and section?  21 


 MR. BECRAFT: You have the Constitution.  22 







 


 
 


Copyright 2002 by W e  T h e  P e o p l e  F o u n d a t i o n  in Association with eKnowledge Group—the transcript may be quoted, 
copied, and redistributed for non-commercial use only.  For more information or to purchase video/evidence/VCD/VHS please visit 


w w w . g i v e m e l i b e r t y . o r g  


117


 MR. SCHULZ: Is the basis of your answer Article 1, Section 2, Clause 3?  1 


 MR. BECRAFT: Correct.  2 


 MR. SCHULZ: Article 1, Section 8, Clause 1?  3 


 MR. BECRAFT: Yes.    4 


 MR. SCHULZ: And Article 1, Section 9, Clause 4?  5 


 MR. BECRAFT: So true.  6 


 MR. SCHULZ: Are indirect taxes defined in the Constitution? Are they named?  7 


 MR. BECRAFT: No. Oh, the class -- the Constitution talks about taxes, excises, duties and 8 


imposts.  9 


 MR. SCHULZ: Let's read -- could we have Exhibit 29. Article 1, Section 2, Clause 3. 10 


Could we read that. Would you read that, Mr. Becraft.  11 


 MR. BECRAFT: Article 1, Section 2, Clause 3, "Apportionment of Representatives and 12 


Taxes. Representatives and direct taxes shall be apportioned among the several states which may 13 


included within this Union according to the respective numbers --" you want the whole --  14 


 MR. SCHULZ: Yes.  15 


 MR. BECRAFT: Okay. "Which shall be determined by adding the whole number of free 16 


persons, including those bound to service for a term of years and excluding Indians not taxed, three 17 


fifths of all other persons. The actual enumeration shall be made within three years after the first 18 


meeting of Congress in the United States and within every subsequent term of 10 years in such 19 


manner as the law shall direct. The number of representatives --"  20 


 MR. SCHULZ: Could we interrupt. Are we talking there about the census?  21 


 MR. BECRAFT: Yes.  22 


 MR. SCHULZ: So this is where you find -- is it true this is where you find the 23 
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constitutional requirement that heads be counted every 10 years?  1 


 MR. BECRAFT: Yes. The counting of heads, the number of people in this country, is real 2 


important for determining the proportion any one given state will have of the representatives in 3 


Congress.  4 


 MR. SCHULZ: Yes. Continue, please.  5 


 MR. BECRAFT: And, likewise, that same rule is directly connected to the imposition of 6 


direct taxes. This gets back into the debate during the Constitutional Convention of 1787 about how 7 


they determined these constitutional powers of taxation for the federal government. Is that what 8 


you wanted explained?  9 


 MR. SCHULZ: Please continue reading to the end of Clause 3.  10 


 MR. BECRAFT: "The number of representatives shall not exceed one for every 30,000, 11 


but each state shall have at least one representative. And until such enumeration shall be made the 12 


State of New Hampshire shall be entitled to choose three; Massachusetts, eight; Rhode Island and 13 


Providence Plantations, one; Connecticut, five; New York, six; New Jersey, four; Pennsylvania, 14 


eight; Delaware, one; Maryland, six; Virginia, ten; North Carolina, five; South Carolina, five and 15 


Georgia, three.  16 


 MR. SCHULZ: So the issue of taxation and representation we find in the same section of 17 


the Constitution? The same provision in the Constitution?  18 


 MR. BECRAFT: The same provision in reference to direct taxes, that's correct.  19 


 MR. SCHULZ: Was that by accident?  20 


 MR. BECRAFT: It was a very careful plan. There was a lot of debate during the 21 


Constitutional Convention of 1787 regarding -- you know, if you're going to create a federal 22 


government, another government that's going to be above or acting on behalf of the states, it needed 23 
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a power taxation. However, the states were very jealous of the power taxation that they each had. 1 


But they also realized they've got to surrender some power of taxation to the government that they 2 


were creating. And the debate during the course of the convention encompassed that. What do the 3 


states want to protect; what do they want to keep; what are they going to surrender to the federal 4 


government. And it was generally decided, after the creation of the federal government upon each 5 


of the Constitution that the states would retain the power of direct taxation and they were going to 6 


surrender an excise tax power to the United States, and that excise or indirect power of taxation 7 


would be the primary method for the raising of the revenue for the federal government.  8 


 MR. SCHULZ: Would you read, please, Article 1, Section 9, Clause 4. That's Exhibit 31, 9 


MR. Bodine.  10 


 MR. BECRAFT: Article 1, Section 9, Clause 4, "No capitation or other direct tax shall be 11 


laid unless in proportion to the census or enumeration herein directed to be taken."  12 


 MR. SCHULZ: So is it true, taking these two clauses together, each of which talks about 13 


direct taxes, the intent -- the plain language of the Constitution and the intent of Congress was that 14 


the direct taxes, such as the income tax, property tax and income tax, that it be in proportion to the 15 


number -- to the states and be tied to the last census?  16 


 MR. BECRAFT: That's correct. That's called -- in reference to direct taxes what the court 17 


and the people talk about in this particular issue, they call this apportionment requirement a rule or 18 


a regulation. We have a power of direct taxation but it's subject to and must comply with the rule of 19 


apportionment. And the rule of apportionment is how we pick our representatives in Congress.  20 


 MR. HANSEN: Does that mean that we can tax states but not individuals? The federal 21 


government can tax states but not individuals?  22 


 MR. BECRAFT: That's one method of direct taxation, yes.  23 
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 MR. HANSEN: And the only methods supported by the Constitution for direct taxation -- 1 


or raising of revenues through direct taxation of federal government?  2 


 MR. BECRAFT: Relying historically on what we have done in the past, there have been 3 


four direct taxes that have been imposed in the 19th century. Where are you headed with the 4 


question?  5 


 MR. HANSEN: I just wanted to establish whether or not -- by what mechanism the federal 6 


government can assess direct taxes and who is the object of the tax. In this case I'm asserting that -- 7 


and correct me if I'm wrong -- that the federal government can only assert direct taxes against states 8 


as sovereigns rather than individuals by apportionment?  9 


 MR. BECRAFT: The power of direct taxation is not limited -- at least by experience -- to 10 


impositions or taxes imposed upon states. We did that during the Civil War and certain direct taxes 11 


were imposed. That's one way the direct tax can be imposed, by means of imposing a tax straight 12 


on a state. The state will collect in whatever fashion it can but it will make the payment straight to 13 


the federal government.  14 


 MR. HANSEN: And the amount of the assessment, per se, is determined by the number of 15 


people in the state?  16 


 MR. BECRAFT: Correct.  17 


 MR. SCHULZ: Is it fair to say that the -- is it a fact that the will of the people as expressed 18 


in the Constitution in 1787 with respect to direct taxation, is that it be in proportion to the states and 19 


tied to the last census and that, therefore, it be uniform?  20 


 MR. BECRAFT: I find uniformity and apportionment to be almost mutually exclusive 21 


facets.  22 


 MR. SCHULZ: I understand that this is a new concept. But if the intent is to make -- is to 23 
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limit -- is to have all direct taxes -- federal direct taxes apportioned among the states and its tied to 1 


the census, it's tied to enumerations, it's tied to the last head count --  2 


 MR. BECRAFT: And the number of representatives in Congress, same thing.  3 


 MR. SCHULZ: Which is tied to the number of people, each one representing --  4 


 MR. BECRAFT: Right.  5 


 MR. SCHULZ: -- the same number of inhabitants. Each representative was to represent the 6 


same number of inhabitants. They still do. So it follows, does it not, that the intent with respect to 7 


direct taxes, taxes that you and I cannot avoid paying, they're not indirect taxes, they are direct 8 


taxes. That the intent -- that this was the founders' attempt at uniformity, to make sure that even 9 


direct taxes be uniform?  10 


 MR. BECRAFT: Yes. Uniformity in the sense that they have to be apportioned, yes. Let 11 


me explain apportionment, if I can, for the benefit of the audience. Let's say the Congress -- I'm just 12 


going to use -- I'm not going to be using exact facts here, this is just an illustration. Let's say the 13 


government wanted to raise $100 billion and let's presume, for purposes of argument, that 10 14 


percent of the population exists in California. Well, if California has 10 percent of the population it 15 


will consequently have 10 percent of the representatives in Congress. Therefore, when Congress 16 


wants to impose a direct tax of $100 billion, California -- there will be 10 billion raised from 17 


California. That's what apportionment is.  18 


 MR. SCHULZ: Would you read --MR. Bodine, could we have Exhibit 30. And,  MR. 19 


Becraft, would you read Constitution Article 1, Section A, Clause 1.  20 


 MR. BECRAFT: "The Congress shall have power to lay collect taxes, duties, imposts and 21 


excises to pay the debts and provide for the common defense and general welfare of the United 22 


States, but all duties, imposts and excises shall be uniform throughout the United States."  23 
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 MR. SCHULZ: Are these not the indirect taxes?  1 


 MR. BECRAFT: Yes.  2 


 MR. SCHULZ: Taxes, duties, imposts, excises. These are taxes you and I could avoid if 3 


we wanted to?  4 


 MR. BECRAFT: Correct.  5 


 MR. SCHULZ: Is a tax -- is the federal tax on gasoline an example of a federal excise tax?  6 


 MR. BECRAFT: Correct.  7 


 MR. SCHULZ: A federal tax on liquor and cigarettes, are those examples of federal excise 8 


taxes?  9 


 MR. BECRAFT: Correct.  10 


 MR. SCHULZ: Are tariffs on products -- tomatoes coming in from Mexico, are those an 11 


example of -- other example of indirect taxes, tariffs?  12 


 MR. BECRAFT: Correct.  13 


 MR. SCHULZ: And we could avoid those taxes by not buying those tomatoes?  14 


 MR. BECRAFT: That's correct.  15 


 MR. SCHULZ: So we've seen with these three clauses that there's these two classes of 16 


taxes: Indirect, which are named, identified examples which are given in the Constitution; and 17 


indirect, which are also identified to the extent that they call them capitation or direct taxes?  18 


 MR. BECRAFT: Correct.  19 


 MR. SCHULZ: One, the indirect or taxes that we could avoid if we wanted to, the other 20 


are examples of taxes we could not avoid. They're to be imposed on us directly and we could not 21 


avoid them?  22 


 MR. BECRAFT: That's a very common way of describing them.  23 
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 MR. SCHULZ: If today there were no income tax, no Sixteenth Amendment, and 1 


everything else being equal, there was no national sales tax, no consumption tax, no George land 2 


tax, everything else being equal, and Congress was now, as we sit, beginning to work on next year's 3 


budget and they said we need $2 trillion to run the government next year, which is about what they 4 


spent. And if about a trillion of that they were going to receive as revenues from the imposition of 5 


indirect taxes like the taxes on gasoline and liquor and cigarettes and tariffs and so forth, and if that 6 


was a trillion dollars they were planning on receiving next year from the indirect taxes and they 7 


wanted to spend $2 trillion and there was no Sixteenth Amendment, would they not -- under this 8 


constitution, under Article 1, would they not have to pass a statute, a law, which might go 9 


something like this: We need $2 trillion, we're only getting a trillion from the Article 1, Section 8 10 


taxes, the indirect taxes, we don't want to raise those taxes any more, any higher. We need a 11 


trillion. We're going to -- we're imposing a direct tax. And based on the last census California had 12 


12 percent of the people so California you'll have to come up with this amount, which is 12 percent 13 


of the trillion, and all the way down to Rhode Island, they would have to identify the amount due 14 


from each state. Is that about what they would have -- is that a fair scenario of what might have to 15 


go on this year if there were no income tax and everything was equal?  16 


 MR. BECRAFT: Yes. That's one way of doing it.  17 


 MR. SCHULZ: Is it fair to say that if Congress this year were on its way to passing such a 18 


statute, that it would be -- that the representatives in the House and the senators, that there would be 19 


lots of citizens knocking on their doors to say to them wait, don't impose -- don't pass that statute 20 


because 200 billion of that is to be used by you, the federal government, to support this huge 21 


community development bureaucracy that you have and you're only going to trickle a little bit of 22 


that 200 billion back to the states. Don't do that because if we want to develop our communities, 23 
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and we do, we'll tax ourselves and develop our communities, we don't need you as a middle-man. 1 


So please strike the 200 billion and let's get it down to 800 billion. Is that a possibility? I mean is 2 


that a scenario that we could easily envision?  3 


 MR. BECRAFT: Yes, that would happen. And I think the reaction of the government 4 


would be let's monetize the debt. Let's borrow some money from the feds; therefore, keeping the 5 


power.  6 


 MR. BENSON: The first thing they would have to do, MR. Schulz, is to downplay 7 


government. The government would have to become much smaller than it is today.    8 


 MR. SCHULZ: Yes, but let me get through a couple more of these questions.  9 


 MR. BENSON: Go ahead.  10 


 MR. SCHULZ: Is it also not true that if Congress was bound by the Constitution prior to 11 


the Sixteenth Amendment, prior to the income tax and everything else was equal, no sales tax, 12 


which I personally believe it's going to run into a lot of the same kind of constitutional problems 13 


that the income tax has. But there might be also many people knocking on the doors of their 14 


representatives saying wait, don't pass that statute because a couple hundred billion of that is used 15 


to support this huge education bureaucracy and if we want to educate the children of our state, 16 


which we do, we'll tax ourselves and educate our children. We don't need you, the middle-man, to 17 


take all that money and fund this federal bureaucracy only to trickle a little bit of that 200 billion 18 


back to the states. No, thank you, we don't need the middle- man. Is that not also a likely scenario?  19 


 MR. BECRAFT: Yes, it proposes the two senators from your state, Chuck Schumer and 20 


Hillary, would oppose you.  21 


 MR. SCHULZ: I understand.  22 


 MR. HANSEN: Would that situation not be a natural check and balance between the power 23 
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of the states and the federal government?  1 


 MR. BECRAFT: That's true.  2 


 MR. SCHULZ: Well, I'm getting to that. And it's easy to imagine that -- first, let me -- 3 


MR. Becraft, under Article 1 of the U.S. Constitution, which deals with the Congress, and it 4 


enumerates their powers, do we find a specific reference to community development and 5 


education? Is that an enumerated power? Are those enumerated powers?  6 


 MR. BECRAFT: Absolutely not.  7 


 MR. SCHULZ: And is it also likely that lots of other citizens would be lobbying under that 8 


scenario? Lots of other citizens would be lobbying their congressman, people would be taking a 9 


harder look at these enumerated powers, people would be taking a harder look at federal waste and 10 


so forth just to minimize the amount of taxes that the federal government would be asking the 11 


states to impose on the people of those states?  12 


 MR. BECRAFT: I think that's a natural, logical thing that the American people would be 13 


doing.  14 


 MR. SCHULZ: Does it also not follow that if that were the scenario, that there would be 15 


an enormous shift of power from the -- well, let me just come back to that. When the dust settled 16 


and all this lobbying by the citizens and others in the states were to end, we might find that the 17 


federal government only needed 43 billion instead of a trillion and that the legislators, the 18 


representatives might in the end -- might. Some chance. That they might in the end decide that we 19 


don't have -- after listening to all these people lobbying them, that we really don't need a trillion. In 20 


fact, we don't need any of that. We'll just live with the excise taxes, tariffs, duties and imposts. It's a 21 


likely scenario, is it not? I mean it might happen that the trillion might shrink substantially? 22 


Significantly?  23 
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 MR. BECRAFT: I think everyone can envision that in their mind. With that type of 1 


taxation we would have a smaller government.  2 


 MR. SCHULZ: Yes. But if that were to happen, is it not true that the amount of power -- 3 


there would be an enormous shift of power from the national government back to the states; to the 4 


states and to the people, is that not true?  5 


 MR. BECRAFT: True. And the traffic congestion in the D.C. area would go down and we 6 


might have two-way streets.  7 


 MR. HANSEN: And we could afford more conferences like this.  8 


 MR. SCHULZ: And is that not what the founding fathers and the people of the day had in 9 


mind when they adopted the Constitution and set up the system of government; that the power 10 


would rest with the states and the people?  11 


 MR. BECRAFT: Correct.  12 


 MR. BENSON: Let me add one thing quickly, MR. Schulz. The scenario that you just laid 13 


out, the power would then shift to the state government, no question. But the corruption then would 14 


be in state government not here in Washington D.C. I know, I work there.  15 


 MR. SCHULZ: But at least it's closer to us to have an opportunity to do something about 16 


it.  17 


 MR. BENSON: It would be far worse, I guarantee you. Why do you think they're trying to 18 


hang onto the power they have here; they know the corruption that's going on in the states right 19 


now.  20 


 MR. SCHULZ: Well, I think we get the government that we -- in that regard we get the 21 


government that we deserve. For one, I'm more comfortable with government -- and the founding 22 


fathers believe this -- government closer to the people is a better government. It's easier to watch 23 
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and monitor state and local government. It's easier to monitor and it's easier to confront 1 


governmental wrongdoing. I'm not saying that -- most people do prefer the calm seas of despotism 2 


rather than the boisterous sea of liberty, that's true. There's always a wave crashing in the 3 


boisterous sea of liberty, that's true. But I'm in my 22nd year of closely evaluating governmental 4 


behavior in the state of New York and comparing that behavior with the state constitution and then 5 


confronting governmental wrongdoing wherever I found it. It's not easy, but it's a whole lot easier -6 


- and I don't have to travel as far for one thing. But it's a whole lot easier to do something about that 7 


corruption and that -- those examples of governmental wrongdoing than it is to do something about 8 


the wrongdoing that goes on down here.  9 


 MR. BENSON: You're correct. And it's easier for the State of Illinois because they fired 10 


me for uncovering corruption. And the corruption still goes on and on and on. It doesn't stop, Bob. 11 


Where the money is at, that's where the corruption is at. And that's what we have to stop. You have 12 


to downplay both federal and state government. They don't need the amount of money that they 13 


have, these senators and congressmen of both houses of state and federal government, the 14 


enormous salaries that they draw.  15 


 MR. SCHULZ: Yes, but would you agree, MR. Benson, that citizen vigilance is the price 16 


of freedom?  17 


 MR. BENSON: I guess I would, yes. That's correct.    18 


 MR. SCHULZ: And would you not agree that under the circumstances and the facts we 19 


find that people find themselves in today, that citizen vigilance needs to be institutionalized -- and I 20 


don't mean locked up somewhere. I mean citizen vigilance has to become something that the people 21 


do -- it has to be a common occurrence. It has to be something that they do frequently in their lives 22 
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like something else they do routinely in their lives like going to church or something like that. Is 1 


that not -- I don't mean to put words in your mouth, but --   2 


MR. BENSON: I wouldn't let you.  3 


 MR. SCHULZ: Is that not the answer to this dilemma; citizen vigilance institutionalized? 4 


The people themselves deciding to be better informed about their rights as guaranteed and better 5 


informed about what is going on in government and better informed about how to confront 6 


governmental wrongdoing so that when someone like yourself does stand up to governmental 7 


wrongdoing the government knows that there's a whole Army that -- you know, that people 8 


throughout Illinois are watching. Isn't it true that government behaves -- especially the judiciary -- 9 


behaves one way if they think nobody is watching and they behave another way if what they're 10 


doing is in the searing white-hot light of public scrutiny?  11 


 MR. BENSON:  MR. Schulz, I don't want to become argumentative, nor will I, but there's 12 


something I learned this morning earlier, a couple of hours ago, that every IRS agent is listening to 13 


everything we're saying today. Everything. I heard you mention the fact -- and I'm glad that they 14 


are, believe me. And I heard you make -- and they've heard this already too so it's a matter of 15 


record. That you had some 2000 people that subscribed to the program that's going to go on PCs. 16 


They have, how many, Joe, 125,000 people that work for the IRS? They're all listening. I want 17 


them to look at this book. I want them to take a good strong look at "The Law That Never Was" 18 


that they haven't been able to beat for 18 years.  19 


 MR. HANSEN: Along the line of state and federal equilibrium, is it true that a necessary 20 


prerequisite for the payment of state income taxes is the payment of federal income taxes in most 21 


states?  22 


 MR. BECRAFT: I'm well aware of -- there's a lot of states, I don't know the number, but 23 
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they are directly connected to the federal income tax and that presents problems as well.  1 


 MR. HANSEN: All right. So, if there's a direct connection and if we can eliminate the 2 


federal income tax, then naturally would it be safe to conclude then that naturally state income tax 3 


revenues would considerably drop as well and, therefore, both sides of the tyranny equation would 4 


go away?  5 


 MR. BENSON: Let's hope. The thing that we're fighting in this country today is corruption 6 


at the highest level of federal government and state government. That's the thing that we're really 7 


fighting.  8 


 MR. SCHULZ: Well, now that we've discussed the way the system was designed to work, 9 


let's now begin to address ourselves the way the system is working and how we found ourselves in 10 


this position. Is it true that the IRS says it is the Sixteenth Amendment that gives it the authority to 11 


oppose the income tax directly on the working people of America?  12 


 MR. BENSON: There is no ifs, ands, buts or questions about it. Federal judges have said in 13 


court orders that it is the Sixteenth Amendment to the United States Constitution that gives me the 14 


power to put you in prison and that's where you're going.  15 


 MR. SCHULZ:  MR. Bodine, can you call up Exhibit 26(a)? Exhibit 26(a) is an IRS 16 


publication number 1918 dated July '96 catalogue number 22524-B. And it says, quote, "The 17 


Sixteenth Amendment to the Constitution states that citizens are required to file tax returns and pay 18 


taxes."  19 


 MR. BECRAFT: How erroneous.  20 


 MR. SCHULZ: Would you agree, Panel --MR. Becraft in particular, that the federal courts 21 


have said that the Sixteenth Amendment is the government's authority to impose the income tax 22 


directly on the working people of America?  23 
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 MR. HANSEN: Question 62(b).    1 


 MR. SCHULZ: 62(c).  2 


 MR. BECRAFT: The courts did in fact say that. I would like -- something you mentioned 3 


a minute ago, from whatever you were reading from, that government publication saying the 4 


Sixteenth Amendment says you have to file a tax return. That's wrong. The government is wrong in 5 


that statement.  6 


 MR. SCHULZ: But the fact remains the IRS does say it is the Sixteenth Amendment that 7 


gives it the authority to impose the income tax.  8 


 MR. BENSON: It is the only issue. The only issue. There is no other.  9 


 MR. SCHULZ: Yes, I understand that.  10 


 MR. BENSON: It isn't the Fifth Amendment. It isn't any other issue, it is the only issue. 11 


The Sixteenth Amendment is a controlling factor of your paying federal taxes to the federal 12 


government. Here's a court case: "The income tax laws of the United States of America are 13 


constitutional, having been validly enacted under authority of the Sixteenth Amendment to the 14 


United States Constitution." The statute, which MR. Pederson is charged with violating, 26 U.S.C. 15 


7203, is one such statute which makes it a misdemeanor offense to willfully fail to file an income 16 


tax return. It is unconstitutionally vague. And then they go on about another case. Two or three 17 


other cases.  18 


 MR. SCHULZ:  MR. Bodine, can you call up exhibit 26(d)? MR. BODINE: No.  19 


 MR. BANISTER: Bob, question 62(a) for the Sixteenth Amendment statement, is that one 20 


of the ones I submitted that came from the Criminal Investigation Division press kit? Because that 21 


language is exactly the same.  22 


 MR. SCHULZ: Is that document -- does it have a document number on it?  23 
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 MR. BANISTER: I don't think -- let me check. I'm almost certain this is the one I 1 


submitted to you months ago.  2 


 MR. SCHULZ: And we looked into it and it is the IRS publication number 1918 dated July 3 


'96.  4 


 MR. BANISTER: This is one of the things I encountered during my investigation. The 5 


Criminal Investigation Division, as with any other division of the IRS, has a press kit so that they 6 


have something to hand out to the press and it can be further disseminated to the public. And this 7 


statement is right out of their press kit under the fraud program. And as Bob said earlier, it says, 8 


quote, "The Sixteenth Amendment to the Constitution states that citizens are required to file tax 9 


returns and pay taxes," unquote. I mean, it's a boldface lie. And it's right in the CID press kit. And 10 


these are the kind of things that I encountered when the IRS had told me -- and I can quote from 11 


their publication, "Why Do I Have To Pay Taxes." This is when they described people like Bill 12 


Benson. Quote, "They build their complicated arguments that the income tax system is illegal by 13 


stringing together unrelated ideas plucked from widely conflicting court rulings, dictionary 14 


definitions, government regulations and other sources," end unquote.  15 


 MR. BENSON: I would like to comment after that. This is a document from the state of 16 


Kentucky, it is a beautiful document, I love this document, and I ask everybody that I speak to that 17 


are going to be judges -- there were nine senators that voted for the amendment in the State of 18 


Kentucky. On February the 8th of 1910 on page 487 of the "Senate Journal" nine voted for, 22 19 


voted against. I ask every one that's listening, like the IRS, when in your wildest dreams or 20 


comprehension is nine ever going to become greater than 22? Take me to court again. Let's fight it 21 


out.  22 


 MR. SCHULZ:  MR. Bodine, do we have exhibit 26(b)? MR. BODINE: No.  23 
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 MR. SCHULZ: It will be in the evidence. Let me ask the question then. I don't know that 1 


any of the panel members have actually seen it, but let me ask is it true that no less than an 2 


authority than the New York Times says that the Sixteenth Amendment is the government's 3 


authority to impose the income tax directly on the working people of America? I found --  4 


 MR. BECRAFT: Can we yield the floor to David K. Johnson?  MR. Johnson, are you 5 


here?    6 


 MR. SCHULZ: No, he was here earlier, the New York Times reporter, but he's not here 7 


now. But I have the "New York Times Almanac 2001," and this is part of its title, "The Worlds 8 


Most Comprehensive and Authoritative Almanac." And on page 161 it says, quote, "Congress' right 9 


to levy taxes on the income of individuals and corporations was contested throughout the 19th 10 


century, but that authority was written into the Constitution with the passage of the Sixteenth 11 


Amendment in 1913," end quote. Would you admit that the findings published in "The Law That 12 


Never Was" -- this is not a question for you, MR. Benson, I think you might be a little biased on 13 


this one.  14 


 MR. BENSON: You'd like to avoid me?  15 


 MR. SCHULZ: You might be a little biased on that.  16 


 MR. BENSON: You would like to avoid me. What I want to do,  MR. Schulz, is to show 17 


you what you're trying to get at.  18 


 MR. SCHULZ: But let me ask the question --  19 


 MR. BENSON: Wait, MR. Schulz, please. Here is a book of documents, there's 1,600 20 


pages in here that came from the national archives of Washington D.C., not too many blocks from 21 


here, that shows and proves that the Sixteenth Amendment to the United States Constitution is an 22 


absolute, complete total fraud. This comes from federal government documents, they're certified 23 







 


 
 


Copyright 2002 by W e  T h e  P e o p l e  F o u n d a t i o n  in Association with eKnowledge Group—the transcript may be quoted, 
copied, and redistributed for non-commercial use only.  For more information or to purchase video/evidence/VCD/VHS please visit 


w w w . g i v e m e l i b e r t y . o r g  


133


and they're notarized. Here's another book from the national archives of Washington D.C. that 1 


shows and proves the Sixteenth Amendment has not been ratified. And if I could have brought all 2 


17,000 certified, notarized documents with me I would have. So maybe we would have gotten 3 


(inaudible) --  4 


 MR. HANSEN:  MR. Benson, is it true that the government or a representative of the 5 


federal government I believe is Warren Hatch, attempted to procure all of the original of those 6 


documents from you?  7 


 MR. BENSON: That's about the best question that I've heard for a long time; not that 8 


you've been asking bad questions, but yes. There was a man by the name of Warren Richardson. 9 


Warren Richardson is a man who is now a lobbyist in Washington D.C. Warren Richardson knew a 10 


pastor in a Baptist church and they had made a call to me -- they made a call to our home, I wasn't 11 


home I was in Huntsville or Birmingham, Alabama, giving lectures and Mrs. Benson said that "It's 12 


an absolute emergency that you call Washington D.C. immediately." I had no emergencies in 13 


Washington D.C., so I said, "When I finish my lecturing I will call them." When I spoke to  MR. 14 


Richardson and Dr. Dickson,  MR. Richard said, " MR. Benson, we know what you're doing out 15 


there and you cannot permit that book -- you cannot permit that book, meaning "The Law That 16 


Never Was," to get out into the hands of the kooks out there. The kooks, meaning you, meaning 17 


everybody here, meaning me. The kooks out there. And I said, "Warren, as far as I'm concerned we 18 


do have kooks in the private sector, but the majority of the kooks are in Washington, D.C., and I 19 


now name you the president of the cook club." He said, "I don't think you quite understand what 20 


I'm trying to get to you." I said, "I think so, but go ahead." He says -- Volume 1 had not been 21 


printed yet. It hadn't hit the streets. He said, "You had all the books printed that you want. You 22 


name the number. And then you'll put a price on the books and we'll pay it." He told me before the 23 
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conversation started that "I am making this call on the behalf of Senator Warren Hatch from Utah." 1 


He said, "Of course, you know him." I said, "Of course I do not. I know of him but I don't know 2 


him." And he said, "And we will pay for whatever figure you come up with." And I said, "Warren, 3 


you go to hell," period. "You go to hell." I wasn't raised to be bought. My father didn't raise me that 4 


way. I couldn't be bought by the Department of Revenue for the State of Illinois. And I know that 5 


Joan Bainbridge Safford is going to listen to this so that's fine. And I couldn't be bought by a 6 


senator or someone by the name of Richardson. About 11 years later Richardson writes a letter to 7 


me -- a very complimentary letter, what a great man I am, what a great service I have done to our 8 


country because I was telling people all over the country wherever I speak, like I am now, what he 9 


did, how he did it. Right after that conversation concluded the pastor called me and said, "Bill, I 10 


had no idea that man was going to bribe you like he did." He said, "I will write you an affidavit, do 11 


everything that was said on this telephone call," and he did that. And I have that affidavit. So when 12 


someone wants to argue Sixteenth Amendment with me as far as it being law, they're a bunch of 13 


kooks. And that's right here in Washington D.C. where we're sitting today. It's not law. It did not 14 


become law in 1913 because the states did not ratify. Not one state out of the 48 has ratified this 15 


amendment. Not one. In "The Law That Never Was" -- and I'm very, very fortunate to have this 16 


book here because I did an unprecedented thing; I forgot to bring it. And if it were not for my 17 


coauthor, MR. Beckman who is here and who had some books in his automobile I wouldn't have 18 


had it. So, thank you, Red. And it is something that they simply can't get by. And one of the things 19 


that the government wrote in a 16-page memorandum that I nicknamed the Golden Key was that 20 


the -- there were four states that had ratified the amendment. "It will be observed that there were --" 21 


no, that's not it.   22 


 MR. BECRAFT: We have that as an exhibit.  23 
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 MR. BENSON: We have that as an exhibit?  1 


 MR. BECRAFT: We'll get to it tomorrow. You don't need to read it now.  2 


 MR. SCHULZ: It's after five. Let me just close with -- we'll continue tomorrow, Bill. But 3 


let me ask  MR. Becraft and -- both  MR. Becraft and  MR. Banister to answer this question. Is it 4 


true that the findings published in "The Law That Never Was," by Bill Benson and Red Beckman, 5 


that those findings make a compelling case that the Sixteenth Amendment -- the income tax 6 


amendment -- was not legally ratified and that Secretary of State Philander Knox was not merely in 7 


error but committed fraud when he declared it ratified in February of 1913?  MR. Becraft?  8 


 MR. BECRAFT: There is a very compelling factual case.  9 


 MR. BECRAFT: I disagree with that. It's not a compelling factual case, it is a factual case. 10 


Now, look, MR. Becraft is a lawyer and my very good friend and my chauffeur. It is not a 11 


compelling case, it is a matter of fact. It's a matter of documents. Who is going to dispute this 12 


document? Are you, Rosetti? Are you going to dispute it? You cannot. And this they didn't do. The 13 


states did not agree with what the Congress of the United States did so they scuttled the Sixteenth 14 


Amendment, they did not ratify it.  15 


 MR. SCHULZ: And are there not two volumes?  16 


 MR. BENSON: There are, Volume 1 and Volume 2.  17 


 MR. SCHULZ:  MR. Becraft, would you admit that the U.S. Court of Appeals in "U.S. v. 18 


Stahl" ruled that the claim -- that the ratification of the Sixteenth Amendment was a fraudulently -- 19 


was a fraudulently certified -- or was fraudulently certified was a political question for Congress to 20 


decide because the court could not reach the merits of the claim without expressing a lack of 21 


respect to the Congress and the executive branches of the government? Is it not a fact that that's 22 


what the Court of Appeals --  23 
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 MR. BECRAFT: I believe that's what they said and on the screen right now is the Stahl 1 


case. The decision.  2 


 MR. HANSEN: It's question 63.  3 


 MR. SCHULZ: Is it highlighted?  4 


 MR. BECRAFT: Unfortunately, no. Oh, here on the screen, yes. You know in 19 -- well, 5 


there's a case called "Leezer (phonetic) against Garnet," which is a case decided I believe in 1919, 6 


and that established the legal effect -- it was a determination by the Supreme Court, a legal effect of 7 


the proclamation and ratification of the amendment's adoption by the Secretary of State. In the 8 


Stahl case they mention that case and then they go on -- I believe the quote is above what's on the 9 


screen right there. But then later on below that the court does say "Stahl's claim that ratification of 10 


the Sixteenth Amendment was fraudulently certified constitutes a political question because we do 11 


not undertake independent resolution of this issue without expressing lack of the respect due 12 


coordinate branches of government."    13 


 MR. SCHULZ:  MR. Becraft, is it not true that one of the most fundamental principles 14 


underlying our system of governance is separation of the powers?  15 


 MR. BECRAFT: Yes.  16 


 MR. SCHULZ: Does that not mean that each branch is to be an independent co-equal 17 


branch and that the -- is that not true?  18 


 MR. BECRAFT: True.  19 


 MR. SCHULZ: And is it not also true that the primary role of the judiciary is to keep the 20 


other two branches in their constitutional places?  21 


 MR. BECRAFT: That's correct because the judiciary is the weakest of the branches. It 22 


relies upon its spoken word. In effect its influence is the spoken word to have an effect upon the 23 
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American people and the other branches.  1 


 MR. SCHULZ: And it's worth repeating. Is the issue of fraud a political question or a legal 2 


question?  3 


 MR. BECRAFT: There's probably every day in America in some court in every state a jury 4 


sitting and deciding the question of fraud involved in some cases. Fraud cases are very common.  5 


 MR. BENSON: One of the interesting things in that case, when it came up before the    6 


Appellate court the prosecutor said that it was an excise tax, I thought the judges were going to 7 


come off the bench and hit him with their mallet. Do you remember that?  8 


 MR. BECRAFT: Yes.  9 


 MR. SCHULZ: Well, I want to -- we'll pick up tomorrow with the same panel. We're going 10 


to go through and prove conclusively, I hope, with your help and the evidence -- the questions and 11 


the evidence -- that there is no question that the -- that there is no doubt that the Sixteenth 12 


Amendment did not pass muster with three fourths of the state legislatures. And we'll continue with 13 


this line of inquiry tomorrow morning.  I'd like to welcome those new viewers on the live webcast. 14 


I feel the excitement with what's going on here today. To know that we no longer have to depend 15 


upon the dominant media to get information out, it's just remarkable. And we do welcome all of 16 


you new viewers, those of you who just tuned in this afternoon. We would like to remind the 17 


viewers that while the questions are on your screens, you do have to go to the table of contents to 18 


get to the individual items of evidence. Just as Mike is doing here you need to do the same thing on 19 


your screens. With that we'll adjourn until tomorrow morning at nine o'clock sharp, everybody 20 


seated, and we'll pick up again on the inquiry of the Sixteenth Amendment. And it will probably -- 21 


I know it will be followed then by a line of inquiry on having to do with the Fourth Amendment 22 


and the routine violation of citizens' rights to privacy; citizens' rights against unlawful search and 23 
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seizure; citizens' rights to due process and the routine violation of those rights by the IRS in its day-1 


to-day administrative procedures, and the fact that the courts are helping them. We're going to have 2 


tomorrow attorney Noel Spaid, who is here from San Diego. We'll also have CPAs Richard and 3 


Victoria Osborne who may well have, for purposes of this conference, I suspect, having reviewed 4 


all of the questions and the evidence pretty powerful testimony. Some might call it a smoking gun. 5 


Conclusive evidence of manipulation and fraud by the IRS and what they're doing to people 6 


routinely every day. But we'll have the Fourth Amendment and all of that due process violations, 7 


we'll have that tomorrow following the flight of inquiry on the Sixteenth Amendment. Did you 8 


have something, Chris?  9 


 MR. HANSEN: I wanted to clarify one last thing. A number of people approached me and 10 


asked me whether or not the question, the evidence and the transcript of this proceeding were going 11 


to be available after the hearing for their own use in dealing with the IRS, for instance, to establish 12 


a reliance defense against willful failure to file, and we wanted to remind everyone that we will be 13 


making those materials available in electronic format for your reuse in litigating against the 14 


government, which we also invite.  15 


 MR. SCHULZ: Well -- excuse me. No, no, no. I'm sorry,  MR. Hansen has spoken out of 16 


turn. We're an educational foundation. We are research and educational foundation. We do this 17 


strictly for educational purposes. These are facts that we have -- questions that we have been trying 18 


-- this foundation has been trying for three years to get the government to answer and they have 19 


evaded every opportunity we have presented them with. Four conferences at the national press 20 


conference, a formal written remonstrance, petition for redress and grievance delivered by MR. 21 


Banister and I in the White House to President Clinton's Senior Aide and at the Capitol to Dr. 22 


William Ketzell, Speaker Hastert's Senior Aide, and Chief Hennessey, Senator Lock's policy 23 
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director in Senator Lock's office.  To know that we have had a call for in our newspaper ads we've 1 


invited not only government experts but experts from academia to refute the evidence, to answer 2 


the questions. We had an agreement by IRS and DOJ -- now, certainly, appears that they made that 3 


agreement simply to end a hunger strike and maybe for no other reason. This foundation has -- 4 


these aren't our questions, these are questions that the Bill Benson's, the Irwin Schiff's of the world, 5 


the Larry Becraft's and so many scores and scores of others that have come before us for decades, 6 


certainly since -- the Irwin's have been raising these issues since the '70s. But these people have all 7 


come before us and it has bothered us to no end to know that we have people asking these 8 


questions of government and government has been using their petitions, their questions as grounds 9 


for more persecution and abuse against them. That's wrong. That's clearly something the people 10 


cannot tolerate in this country.  So, to make it very clear, this foundation does not tell people not to 11 


file. We're not telling you that. We're telling you to be informed. Take whatever action you feel 12 


appropriate, but be educated, be informed. That's the official position of this foundation. We're a 13 


research and educational foundation. If what we do in educating people makes it uncomfortable for 14 


the government, that's not our problem. But that's -- clearly, we don't invite anything.  MR. Hansen 15 


is a colleague, he's not on the board of this foundation, he's not an officer of the foundation. I love 16 


him dearly, he's extremely well-qualified on these subjects done in great research. He's authored a 17 


wonderful book, but he does not and cannot speak for the foundation.   18 


 MR. BENSON: Nor had I made an attempt to, MR. Schulz, let's make that clear.  19 


 MR. SCHULZ: No, not you.  MR. Hansen. Not Benson, Hanson.  20 


 MR. BENSON: Hanson, okay. But on the other hand, what MR. Hansen said, since you 21 


don't want to pick up any role as far as saying okay, we'll do this, we'll do that, I do have a 22 


Sixteenth Amendment reliance defense program that I do present before the IRS and I dearly love 23 
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it.  1 


 MR. SCHULZ: But that's not to say -- and we'll get into this more tomorrow. But that's not 2 


to say that this record we're preparing will not be used as justification by this foundation for what 3 


might come next. We'll talk more about that tomorrow before we close. Well, unless -- I don't 4 


know, shall we take some questions from the floor? Scott is there -- can we do that?  5 


 MR. BENSON: Good idea.  6 


 MR. SCHULZ: We'll answer a few questions from the audience.  7 


 MR. BENSON: You have the best of the best up here, I want them to ask questions.  8 


 MR. SCHULZ: It will be helpful if you would find your way to a microphone so that we 9 


get good audio.   10 


FLOOR: My question is -- someone wants to know if the cost of attending this is tax 11 


deductible and I said, "I hope so."  12 


 MR. BENSON: Yes, it is.  13 


 MR. SCHULZ: Well, if you pay taxes and this is an educational event -- what's the law, 14 


Larry? Is there another question? Let's speak one at a time. Is there another question? The man in 15 


the red shirt.  16 


FLOOR: I would like to ask why do you people not organize and file a class action lawsuit 17 


against the IRS and DOJ and everybody else that refuses to recognize this petition for redress?  18 


 MR. SCHULZ: We're going to discuss the next step at the end of the day tomorrow.   19 


FLOOR: Okay. Because I think this is something that's way overdue in this country.    20 


 MR. SCHULZ: Thank you, Sir. Any other questions from the floor? Yes, Sir. Would you 21 


stand, Sir?  22 
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FLOOR: This question is for MR. Benson.  MR. Benson, to the best of your knowledge, 1 


and through your communications with the IRS, according to the IRS what is the number of 2 


nonfilers in the United States of America?  3 


 MR. BENSON: Oh, God, I heard a figure somewhere around 60 million nonfilers.   4 


FLOOR: There's already 60 million nonfilers in the United States?  5 


 MR. BENSON: Wait until next year. Wait until next year.  6 


 MR. SCHULZ: Is that it then?   7 


FLOOR:  MR. Benson, where can we get your book?  8 


 MR. BENSON: You can get them from me. I have a web site. You can get it on the web 9 


site.  10 


FLOOR: Where is Red Beckman? I would like to shake his hand too.  11 


 MR. BECRAFT: He is the man sitting in the back of the room waving his hand.   12 


FLOOR: Could I ask a question or make a comment here? I noticed these big ads in the 13 


"New York Times" and "USA Today." And they're very effective, I read them. But I've started 14 


thinking these might be more effective if they were in little small town newspapers like where I 15 


live. I think you've got more of a patriot movement in your smaller towns, your rural people, and 16 


take the same money and spread it out over a thousand papers where there's populations. They get 17 


read -- I think these papers get read a little bit and then thrown away. You have a better chance in 18 


your smaller venues.  19 


 MR. SCHULZ: 1,000 papers times $500 to $1,000 and the smaller papers can't afford it. 20 


That's the answer. This ad in the New York Times cost $63,473. We could advertise in the Orange 21 


County Register and the Hartford Current and that would eat up the 63,000. We could advertise in 22 


the smaller papers but they still charge $500, $800, $1200. My hometown newspaper that serves 23 







 


 
 


Copyright 2002 by W e  T h e  P e o p l e  F o u n d a t i o n  in Association with eKnowledge Group—the transcript may be quoted, 
copied, and redistributed for non-commercial use only.  For more information or to purchase video/evidence/VCD/VHS please visit 


w w w . g i v e m e l i b e r t y . o r g  


142


Glens Falls and Queensbury, New York, we publish full page ads in that paper and they're 3,000; 1 


something of that sort. So it may appear that the money could go further, but we couldn't advertise 2 


in too many papers. On that point, I suppose it wouldn't be -- I don't do this very well but let me try. 3 


The foundation is not a membership organization. We The People Congress is, which is sort of like 4 


a sister organization. But the foundation is not -- the foundation gets along entirely, entirely, on the 5 


basis of the goodwill of the people. Contributions and donations. It may appear to some, oh, they're 6 


a foundation like the Ford Foundation. It doesn't work that way. It may appear because of what we 7 


do that to use the vernacular we're loaded. Not true. No one at the foundation -- and we haven't 8 


been receiving any compensation, we're all volunteers. We get a lot of $25 donations and $100 9 


donations. We've had a couple of people that have come to us and have -- to get this ball rolling, to 10 


get the series of ads rolling we've had one person start it who paid the full shot in the USA Today. 11 


The first one. But that's --  12 


 MR. BECRAFT: He's in the room.  13 


 MR. SCHULZ: And he's in the room. We needed lawyers to help us put these questions 14 


together. And there's one person in the room who paid the $50,000 to do that. And if he doesn't 15 


identify himself, I'm not going to. But other than that -- other than those two persons, I have to tell 16 


you for the most part it's people sending $100 checks, $200 checks, $25 checks. And I don't know 17 


what the statistics are but you've got to believe that most of -- I mean I have to believe that most of 18 


those contributions are under $100. So keep that in mind.  Our success -- what we do, this 19 


conference -- I mean just the cost of this conference, it's enormous. And there are no heavy hitters. 20 


A couple of people -- that's it. We cleaned those guys out. I mean, that's how much they're 21 


committed to the principles involved here in our defense of the Constitution. It's not easy. So 22 


spread the word. I simply don't ask for money very well, but I'm asking. We could use your help. 23 
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Spread the word. I have to say this as well. We're not in the business of selling anything. We're 1 


simply not in the business. It's not what we do. It's not why we're around. We don't sell anything. 2 


We are not there to sell things. Yes, we make recordings of these events available to people and we 3 


make copies of these ads available to people, but it's because they're educational products. We're 4 


not in the business of selling things. We're different than a lot of other people that are doing their 5 


part in trying to correct these wrongs. Did you want to add -- Burr Deitz is here as a director as is 6 


Pat Friedman and Ruth Davis. Four of our directors are here.  7 


FLOOR: Yes, MR. Schulz. I emailed the foundation pretty much what I'm going to ask and 8 


I know you may elaborate on this tomorrow, but with the movement going like it is, it's 9 


complicated with the judicial department saying that it's a congressional problem and the Congress 10 


saying that it's a judicial problem. Can we direct this movement directly right to the Supreme Court 11 


and have them rule on this?    12 


 MR. SCHULZ: Well, we're going to talk about alternatives tomorrow at the end of the day. 13 


You're talking about -- your question is in legal terms I think, Larry, is this correct; does a 14 


mandamus lie? Can you go to the Supreme Court with a writ of mandamus to direct -- to ask the 15 


court to direct some official to perform some duty that isn't being performed or to stop doing 16 


something. Or can we get there directly with a petition for a declaration of our rights; a declaratory 17 


judgment. We'll talk more about alternatives at the end of the day tomorrow, thank you.  18 


FLOOR: First of all, MR. Schulz, I would like to thank you for putting this on and making 19 


this available. My question alludes to the one that the gentleman had discussed about putting this in 20 


smaller papers. There are hundreds of grass roots, pro-liberty organizations all over this country. 21 


Would the art work be available for us to raise our own money and put in our own local papers? 22 


Could you make that available to us?  23 
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 MR. SCHULZ: Yes, it is our practice to put every ad that we have run -- it really wasn't 1 


appropriate on the New York Times ad because it was dealing with something that was happening 2 


right away. But all the USA -- all the art work, everything we do we put on our web site and we tell 3 


people like yourself, go to your local newspaper, go to your local print shop, your printer, tell them 4 


you would like to run an ad in their paper or have something printed. Tell them that the graphics 5 


and everything is available, they can download it all off our web site and run it the way it is, and if 6 


necessary we'll send them a file -- a disk. They use Quark Express or one of those programs. We 7 


can send them that to them, but they should be able to get it right off the web site. The Internet is 8 


going to make us free again. 9 


FLOOR: I think history has shown to people that our government sometimes only 10 


understands a stronger action being taken. And in light of the fact that right now we have our 11 


President on the TV every day or in our faces or on the radio or whatever saying how he denounces 12 


terrorism and that terrorism will be stopped at all fronts. Isn't it kind of ironic that the worse type of 13 


terrorism being done today in the world is an agency that can come up to you on April 15th of 14 


every year and say give me a third to a half of your pay and when we have the audacity to question 15 


why they are doing that they say it's the law and when you say show me the law they say I will 16 


throw you in prison. Isn't that the worse type of terrorism there is? And should we not as 17 


Americans (inaudible due to applause) --Well, I think it's at a time right now where people like 18 


yourselves and this foundation -- and there are a lot of these groups out there and I heard a 19 


gentleman talk earlier about there are hundreds of liberty groups across the country. I think the 20 


problem is we need to take the gloves off and call these people exactly what they are. They are 21 


terrorists.  22 


 MR. SCHULZ: Wait. Wait. Wait. Do you remember who Mahatma Gandhi was?  23 
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FLOOR: Oh, yes.  1 


 MR. SCHULZ: And Martin Luther King?  2 


FLOOR: Oh, yes.  3 


 MR. SCHULZ: Their message to us -- Mahatma Gandhi said it first and Martin Luther 4 


King read it, believed in it and was a follower of Mahatma Gandhi. What he said was when the 5 


people are up against unjust and uncivil laws and government, to get the reform that they are 6 


entitled to you need, he said, a militant, nonviolent mass movement. The word militant, 7 


unfortunately, has changed the meaning over the years since Mahatma Gandhi's day, but it means 8 


proactive. So what you're saying is you need a proactive, nonviolent mass movement. He said -- he 9 


underscored. He said if you're missing any one of those three elements you will fail. We need to 10 


reach critical mass. We're proactive. Look what we've accomplished. Look what we've done in 11 


three years. And look what so many other people have done. It's nonviolent. We're nonviolent. We 12 


need a mass movement. We're getting there. With each step -- I know that speaking for the 13 


foundation -- with each step that we've taken, educational step -- the papers, the national press club 14 


conferences, this event -- with each step we're not only turning the heat up a little bit on the other 15 


side in terms of our demand on answering these questions, we're certainly doing that, but with each 16 


step more people are being informed about these issues. More fence sitters -- the uninitiated are 17 


learning, the fence sitters are more and more falling on our side of the fence I suppose is one way 18 


to say it. And some people -- a lot of folks in the patriot movement who publish alternative media 19 


like magazines, newspapers and newsletters and so forth, they were a little unhappy when they see 20 


this kind of money going into the dominant media, USA Today and the New York Times, and they 21 


say well gee why don't you spend some of that money with a full page ad in our weekly magazine 22 


or our weekly newspaper or newsletter and so forth. And I feel bad. I really do feel bad for them. 23 
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But I have to say to them we need to reach the uninitiated. We need to reach critical mass. We don't 1 


need to be talking to ourselves -- with respect I say this, clearly. I mean these people have been 2 


courageous and they're passionate in their love of freedom and they've devoted their lives to 3 


building up these magazines like alternative media and the such. But we need to reach the 4 


uninitiated and it's going to take --What Mahatma Gandhi was really saying -- and I believe this -- 5 


people, to get the reform they're entitled to, they need to put a collective foot down. A collective 6 


foot down. You need this mass movement. Now, what is critical mass? I don't mean 51 percent, not 7 


by any means. The critical mass in 1776 was not 51 percent of the population. Nowhere near it. We 8 


certainly are, with these ads, and with these web sites -- all of these web sites -- we're the modern 9 


day pamphleteers. We're the modern day Thomas Paynes. The word is getting out into the homes of 10 


a lot of people and they're being educated.  11 


FLOOR: I want to clarify, I'm not abdicating violence. All I'm saying -- and you made a 12 


good point; that to bring people on board you have to use what's necessary. And you're using your 13 


pamphlets and what have you. Let's look at what the government has done to turn the American 14 


people to give George Bush the highest approval rating ever. What did he do? He went out and 15 


called Osama Bin Laden a terrorist. And I'm saying that what we need to do is tell the American 16 


people exactly who the biggest terrorist in the world right now is, and that's our own United States 17 


government. I think that will bring them on board. I'm not saying that --  18 


 MR. SCHULZ: I have another -- look, I've decided some 20 -- in 1979 I decided to -- I 19 


learned. I mean I was like most people in that I was led to believe -- 1979, what was I 30-, 40 years 20 


old. I can't think. But anyway, I was like most people in that I was led to believe that the 21 


government is always benevolent. That it always has the public's interest uppermost in its minds. 22 


And I didn't know anything about government other than I voted. I didn't know who I was voting 23 
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for. I was Republican so I voted Republican, like most people. But then something happened and I 1 


got intensely involved in an issue and I won that case. I took my government to court. I knew they 2 


were violating a statute. And I was ostracized. In 1979, your neighbors, your friends, you're 3 


ostracized. You're questioning the government, you're suing the government, oh, my God it was 4 


terrible. Because most people are led to believe that their government is benevolent and always has 5 


the public's interest uppermost in its minds. That was the case in that day. And so I have, over these 6 


years, come to believe otherwise. And it's not the case -- but one of my observations -- and I've 7 


been intensely involved for 22 years now, it's all I do, is question, scrutinize governmental 8 


behavior, compare that behavior with the requirements of the Constitution and then confront the 9 


governmental wrongdoing and that usually means bringing them into court. There's some 140 10 


decisions that I have -- cases that I have brought against governmental officials. One of those 11 


motion decisions, but dozens and dozens of cases. And won many victories. You know, significant 12 


cases against the Governor of the State of New York. Struck down state legislation and regulations 13 


and nailed a couple of mayors and all that kind of stuff. But one of my observations over these 14 


many years is to be very careful in this business that we're in of defending liberty, when you're 15 


under the circumstances and the facts of today where most people are educated by the government 16 


and the government has decided that it's not in its best interest to teach the people about these 17 


principles, specific education is getting short tripped, it has been for a long time. But one of the 18 


things I've learned is that you don't want to make it easy for the other side to paint you with any 19 


kind of a brush. You want to talk about the Constitution. You want to talk about the law. You want 20 


to talk about the way the system is designed to work. Because people can relate to that. Once you 21 


start using words like terrorists and some of the -- it's easy for you to become labeled with some 22 


sort of brush or another. Oh, extremists. You said the word terrorists. All of these people who 23 
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might be listening because we're talking about the law, we're talking about the Constitution, we're 1 


talking about our character. You know, we're talking about the way the system is designed to work. 2 


Under these circumstances today if we were to call the President a terrorist you'd lose 90 percent of 3 


the people and it will be a long time before they would start listening to you again. That's the 4 


problem. Don't be too impatient. Just stick to the law, stay focused on the Constitution and the law.  5 


FLOOR:  MR. Chairman, I believe we should have opened this program today with the 6 


Pledge of Allegiance. So let us now, when we're ready to close it, salute our flag which is right 7 


behind you.  8 


 MR. SCHULZ: We will when we close. Are there any other questions? One more.  9 


FLOOR: Thank you for this presentation but I do have one question. You mentioned that 10 


you're a foundation not like Ford. Why can't we get someone like the Ford foundation to help this 11 


out?  12 


 MR. SCHULZ: It won't happen. Look, when I was -- it just won't happen. It won't happen. 13 


There's a story behind that.  14 


FLOOR: I have a question or comment. We were talking about newspapers. And even if 15 


you don't have the money to take out a full page ad, which most of us don't probably, some things 16 


we can do, like my Mom, she's been really active in trying to be helpful in ways that she can. And 17 


after your ad came out in the Times she wrote an editorial and said has everyone looked at this and 18 


if all of this is true or if it's not true why doesn't the government just come forward and say this is 19 


not true and get it over with and just shut up. And so one thing you can do is write editorials. And 20 


another thing that she did when you went on the hunger strike because she's like why isn't this 21 


being covered by the media and obviously we know why, but she wrote over 200 letters to senators 22 


and congressman. And think about if everybody did that and it's not just one person saying here's 23 
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the problem, here's the problem, it's everybody saying the same thing. So I think that's some ways 1 


you can help to spread the word too.  2 


 MR. BANISTER: I have to mention, her mother sends me uplifting thoughts and prayers. 3 


When I go to my P.O. Box every week and I'm feeling like is this ever going to be over or should 4 


we start calling people that T word or start getting out of shape, I get a nice little card from Mary 5 


Ann just giving me some little uplifting thought or prayer and it just kind of resets me and gets me 6 


going another week or two and it's fantastic. So you have no idea how you can contribute, you 7 


know, and still keep things calm. And you can see the progress. I mean, I could never imagine 8 


giving my bosses my report and having them say see you later, Joe, and I'm thinking this is over for 9 


me, over for this issue and look what's happened today. So it's awesome. And if this is what we've 10 


done in three years, I'd say that the government officials that are watching, I don't know if they're 11 


still watching, they better watch out.  12 


 MR. BENSON: One of the other things is this guy, Bill Benson, will not condone fraud. 13 


Never, ever. I carry a big stick and I do not walk softly. Prison gave me this stick, so I remember it 14 


very well.  15 


 MR. SCHULZ: Unintended consequences.  16 


FLOOR: I personally have written 315 letters to my legislators over this tax issue and sent 17 


150 emails and I have less than five letters back from any of them and don't give up. I even sent 18 


letters to the editor, I sent personal invitations to Foxley, Devine and Boynavich (phonetic) to be at 19 


this meeting today, and also sent a letter to the U.S. Supreme Court, and I never got a response 20 


from anybody. So my advice to all of you is like he said, keep it up, because sooner or later they're 21 


going to hear you.  22 


 MR. SCHULZ: I might comment on something you said. The weekend before last, on the 23 
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Monday following that, I received an email from someone -- I hadn't verified this but it sounded 1 


legitimate. The email said that he was at the Libertarian convention, state convention in California 2 


the prior Saturday I guess, and that Ron Paul was there. Ron Paul was speaking. And that he asked 3 


Ron Paul "Why is it you're not doing more to stand up to the IRS and to help the Foundation and to 4 


get DOJ and IRS to answer the questions and so forth. And what this man said was that Ron Paul 5 


told him that look there were two congressman who did that, who took on the IRS, was demanding 6 


answers and so forth. One was George Hansen and one was Traficant and look where they are now. 7 


So there's the element of fear right there with your individual members of Congress. And until 8 


there is a sea change, until there is this mass movement, you know, until we get the critical mass --9 


You know, put yourself in their positions. You have every one of them -- I would venture to say 10 


every member of Congress got elected. We are -- after all, the people are the source of all political 11 


power, we put them in office. To get elected they had to get on a ballot. In almost every instance to 12 


get on a ballot today means you're designated -- you're designated -- you're chosen by one or the 13 


other of the two major parties. That's how these people got there. And their loyalties, unfortunately 14 


-- I can tell you this firsthand. Through firsthand experience. Their loyalties go to their political 15 


parties. Unfortunately, their loyalties do not go to the Constitution, they go to their political parties 16 


first. And enormous pressure can be put on any one of these people to not step out of line. To not 17 


step out of line. It is -- there's no doubt every one of you I'm sure would agree that political parties, 18 


by their very nature, are corruptive for that very reason. Loyalties go to the party. The party has to 19 


win. It's what the party wants, not the Constitution, unfortunately. And so there's a lot of pressure 20 


on them. And the human nature being what it is, a lot of folks march to a different drum, you know, 21 


than we do. But, eventually, you know, you need a -- eventually they -- if public pressure -- we get 22 


to that critical mass they're going to have to fix this problem. Right now they think maybe we can 23 
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ignore the problem and maybe this guy that writes this letter will go away and so forth. It's not 1 


easy. The ultimate power does rest with us, we know that, we just have to learn -- the people, in 2 


general, we just have to learn how to use it. And I think we're learning. This Internet is really 3 


helping too, I can tell you that. I've been in this business a long time and this Internet is making a 4 


world of difference, just in organizing. Being able to talk to people. I press a button and 40,000 5 


people can get a message. It's amazing. Wonderful.  6 


 MR. TURNER: I would like to put an exclamation point, Bob, on what you said a minute 7 


ago about fear. And I'll share a couple things, all personal experience. A few months ago -- last 8 


summer to be exact -- I spoke at an organization and we had as a keynote speaker Senator Ron 9 


Paul. Congressman Ron Paul. And I was looking forward to that opportunity to have some time 10 


with him face-to-face. And I didn't get any time with him other than hear him speak and take the 11 


advantage of the time to ask a question. He fielded a few questions before he hopped on a plane 12 


and left. I asked a specific question about the income tax. He acknowledged that there was a 13 


problem, that he has past presented bills that usually don't go anywhere and then the conclusion of 14 


his question was -- this goes with fear -- he said people still go to jail for causing problems with 15 


IRS. He said I'm pretty young still, I don't want to go to jail. And that was -- you know, I don't want 16 


to put words in his mouth but I took that to be very much a way of him acknowledging that he has a 17 


very real fear and respect of IRS in that matter.  18 


 MR. SCHULZ: Yes, he's not saying -- let's make it clear. He's not saying that he's -- he's 19 


not implying once that he's done anything wrong, he's just saying that he knows that he, like a lot of 20 


other people, can get railroaded.  21 


 MR. TURNER: That's correct. And I don't say this to cause anybody here any 22 


misunderstanding. You know, think that I'm denigrating him. I'm saying he, to some extent, has 23 
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some fear like most of us do. Now, for myself, John Turner, former revenue officer, I had a father-1 


in-law -- a very dear man, was actually my best friend, he's no longer alive, he passed away. But he 2 


was a retired 35-year career Division chief, Collection Division chief for IRS. He was very well 3 


respected in the organization. I respected him a lot because he was a good, good man. And that's 4 


one reason, when I didn't know better; I thought it would be okay to work for IRS. Somebody's got 5 


to collect the taxes; it might as well be somebody that's honest, right? I mean the government needs 6 


honest people working for it too. And they proved that I couldn't stay there. But my point is when I 7 


left -- you know, I discovered after I called Joe Banister -- when I heard about Joe, I discovered that 8 


he and I, about three hours down the road from each other, didn't know each other, he starts out on 9 


his little personal investigation of the IRS at almost the same exact time that I did. We both came 10 


essentially to the same conclusions independently but Joe's stepping out was dramatically different 11 


than mine. When I left, I left quietly. I knew from 10 years of being a collection officer what the 12 


IRS does to people and how they operate and I had a part of me, a little voice that said, you know, 13 


whatever you do with these guys it doesn't matter, you're like a little gnat on a windshield of a car 14 


that's going down the road. That was part of it. Part of it was my father-in-law, who was still alive 15 


at that time, I respected him a lot, I didn't want to cause him a lot of embarrassment or any other 16 


thing by getting too mouthy. And another thing was I had healthy fear my own self. I left for the 17 


same reasons basically that Mr. Banister did, but I left very quietly. It took me some time -- almost 18 


two years, as a matter of fact -- to develop my full range of thinking of how I was going to fit into 19 


this situation. And I don't mind saying, before I hand the microphone back, that when I heard about 20 


Joe, I called him and we got acquainted and the little voice that had been in my head for the year 21 


before I heard about Joe finally got an answer. And that basically was, you know, you've got to be 22 


able to find a way to find your niche here and talk to people and let people know about your 23 
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experiences and just about how they are being duped. Most people know that but too many millions 1 


don't know that. So the fear is really, really real. I know you know that but a lot of people out there 2 


that don't have the information that you have, it's even a greater, greater thing. FLOOR: I don't 3 


work for the IRS but I'm the treasurer for the Foundation and I'll take your money, I'll do it with a 4 


smile. So feel free to donate anything you would like to. Thank you very much. Voluntarily, 5 


absolutely.    6 


 MR. SCHULZ: We have requested to close with the Pledge so why don't we do that. Pat, 7 


do you want to lead us? Pledge of Allegiance was recited.)  8 


 MR. SCHULZ: We hope to see you all tomorrow at nine o'clock sharp. Thank you.  9 


 MR. SCHULZ: Good morning, everyone. I would like to welcome you to day two of the 10 


Citizens' Truth and Taxation Hearing. I would like to welcome all the new viewers who have -- 11 


apparently hundreds of people have decided to join us on the Internet and are now watching us -- 12 


we would like to welcome all the viewers watching us on the Internet. We're in day two of our 13 


Citizens' Truth and Taxation Hearing. We would like to remind the new viewers at home that they 14 


need to follow the table of contents to get to the evidence. The questions will appear on their 15 


screens but they do need to use the table of contents and drill down through the table of contents 16 


for the evidence. We ended yesterday's session on the inquiry having to do with the Sixteenth 17 


Amendment. We would like to continue where we left off. We'll be starting with question 63(a). 18 


And we would like to call MR. Becraft and MR. Banister and MR. Benson. And why don't we start 19 


this day out with a salute to our flag.(Pledge of Allegiance was recited.)  20 


 MR. SCHULZ: I would like to remind MR. Banister, MR. Benson and MR. Becraft that 21 


they're still under oath and we'll proceed then with question 63(a). Is it true, MR. Benson, that in 22 


1985 the Congressional Research Service issued a report, at the request of congressmen, to address 23 
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the claim by you, MR. Benson, that the Sixteenth Amendment was a fraud?  MR. Hildebrandt, do 1 


we have exhibit 27(a) -- not available today.  2 


 MR. BENSON: Yes, MR. Schulz, that's correct.  3 


 MR. SCHULZ: Thank you. Is it true that the report authored by an attorney named Ripy, 4 


also known as the "Ripy Report" was very specific in its declaration that it was not going to address 5 


the specific factual allegations detailed in your book, MR. Benson; the book "The Law That Never 6 


Was"?    7 


 MR. BENSON: That's very true, MR. Schulz, MR. Ripy did not address any of the factual 8 


issues in "The Law That Never Was." And we wrote a response -- and when I say "we," I mean an 9 


attorney by the name of Andrew Spiegel and myself wrote a response to the Court of Public 10 


Opinion, which I believe you have a copy of. And so we did write a response to him, and then after 11 


that we never heard another word from MR. Ripy. But I did make a telephone call to that office and 12 


asked to speak to Ripy. He didn't realize that it was me even though I told him what my name was. 13 


He thought it was someone from the department where he was at. And when he found out that it 14 


was me then he said he couldn't talk anymore.  15 


 MR. SCHULZ: So just to get things straight, the issue of the fraudulent adoption of the 16 


Sixteenth Amendment was brought to court in the Stahl case, the court decided -- determined that it 17 


was a political question for Congress to decide. Each congressman then received a copy of your 18 


report. You did send and deliver a copy of your report to each congressman?    19 


 MR. BENSON: I sent back to my printer 550 books to have the Congressman's name or 20 


Congresswoman's name embossed on the bottom of the book, like the book is outlined in gold 21 


lettering. So it was personalized for the individual congressman. And I also sent them a letter with 22 


that. And that was done in 1987.  23 
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 MR. SCHULZ: Did you hear back from any congressmen?  1 


 MR. BENSON: A few, yes.  2 


 MR. SCHULZ: How long after their receipt of the -- congressmens' receipt of your report 3 


did the Congressional Research Service issue the Ripy Report?  4 


 MR. BENSON: It was a very short period of time. Our response to the Ripy Report was 5 


written on September of 1986, and this is a copy of the Ripy Report that was drafted as it would 6 


have been sent to the Supreme Court.  7 


 MR. SCHULZ: For the benefit of the viewers, we're not able to draw up the Ripy Report 8 


here today but it will be included, in its entirety, in the list of evidence on the final product that they 9 


receive from the foundation. We'll also include -- with your permission,  MR. Benson, we would 10 


also like to include your response to the Spiegel report in its entirety in the evidence list that we 11 


send back to people.  12 


 MR. BENSON: There's no problem with that. It was drafted by Andrew Spiegel and 13 


myself.  14 


 MR. SCHULZ: And Andrew Spiegel is an attorney?  15 


 MR. BENSON: He is an attorney, yes. He is a constitutional attorney. He's an international 16 


attorney.  17 


 MR. SCHULZ: Is it true that the Ripy Report went on to assert that the actions of a 18 


government official must be presumed to be correct and cannot be judged or overturned by the 19 


courts?  20 


 MR. HANSEN: Question 63(c).  21 


 MR. BENSON: Yes, that's very true.  22 


 MR. SCHULZ: So just to summarize. Is this fair to say that the Congressional Research 23 
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Service, a service available to congressmen but not to you or I, was asked to respond to your report, 1 


their receipt of your report, "The Law That Never Was," your research report, and that MR. Ripy 2 


declared in his report "We're not going to deal with the factual allegations of your work but instead 3 


we're going to address and talk about the doctrine of conclusive presumption"? In other words, if 4 


the ratification was good enough for a Philander Knox in 1913, it's good enough for us today? The 5 


issue of fraud we're not going to deal with?  6 


 MR. BENSON: That's exactly right, yes. Even with my telephone conversation with him I 7 


did bring up the fraudulent issue of the Sixteenth Amendment and he didn't want to address it, 8 


that's correct.  9 


 MR. SCHULZ: Is it true that when amending the Constitution the government -- this is a 10 


question for  MR. Becraft. Is it true that when it comes to amending the Constitution the 11 


government appears to do whatever it wants to do making up the rules regarding the ratification 12 


process as it goes along, while ignoring the spirit, if not the letter, of Article 5 of the Constitution?    13 


 MR. HANSEN: Question 63(d).  14 


 MR. BECRAFT: I agree with that totally. The whole process of amending the United 15 


States Constitution is something that is done, to use a colloquial expression, by the seat of your 16 


pants.  17 


 MR. SCHULZ: The process of amending the United States Constitution requiring the 18 


approval of three-fourths of the state legislatures is done by the government based on rules that 19 


they make up as they go along?  20 


 MR. BECRAFT: I think -- what other rules are there? There's some cases on the point that 21 


deal with the questions. Some of the important questions that are involved in the ratification 22 


process. But when you get down to the details of what happens, who does what, when, there's 23 
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nothing controlling and people do what they want to do.  1 


 MR. SCHULZ: Is it true, MR. Becraft, that the Twenty-seventh Amendment was proposed 2 


by Congress on September 25th, 1789, and that the states were allowed 202 years within which to 3 


have three-fourths of the states ratify it with Maryland ratifying it on December 19, 1789, and New 4 


Jersey in 1992?  5 


 MR. BECRAFT: That would make it about 203 years.  6 


 MR. HANSEN: That's question 63(e).  7 


 MR. BECRAFT: But that's what happened.  8 


 MR. SCHULZ: Is it true, MR. Becraft, that in 1921 in the case of "Dillon v. Gloss," the 9 


United States Supreme Court concluded -- and I will read this in its entirety. This is question 64. 10 


"We do not find anything in the article which suggests that an amendment once proposed is to be 11 


open to ratification for all time, or that ratification in some of the states may be separated from that 12 


in others by many years and yet be effective. We do find that which strongly suggests the contrary. 13 


First, proposal and ratification are not treated as unrelated acts, but as succeeding steps in a single 14 


endeavor, the natural inference being that they are not to be widely separated in time. Secondly, it 15 


is only when there is deemed to be a necessity therefore that amendments are to be proposed, the 16 


reasonable implication being that when proposed they are to be considered and disposed of 17 


presently. Thirdly, as ratification is but the expression of the approbation of the people and is to be 18 


effective when had in three-fourths of the states, there is a fair implication that it must be 19 


sufficiently contemporaneous in that number of states to reflect the will of the people in all sections 20 


at relatively the same period, which of course ratification scattered through a long series of years 21 


would not do. These considerations and the general purport and spirit of the article lead to the 22 


conclusion expressed by Judge Jameson 'that an alteration of the Constitution proposed today has 23 
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relation to the sentiment and the felt needs of today, and that if not ratified early while that 1 


sentiment may fairly be supposed to exist, it ought to be regarded as waived, and not again to be 2 


voted upon, unless a second time proposed by Congress.' That this is the better conclusion becomes 3 


even more manifest when what is comprehended in the other view is considered. For according to 4 


it four amendments proposed long --"  5 


 MR. BECRAFT: "Long ago -- two in 1789, one in 1810 --"  6 


 MR. SCHULZ: Yes. "Four amendments proposed long ago -- two in 1789, one in 1810 7 


and one in 1861 -- are still pending and in a situation where their ratification in some of the states 8 


many years since by representatives of generations now largely forgotten may be effectively 9 


supplemented in enough more states to make three-fourths by representatives of the present or 10 


some future generation. To that view few would be able to subscribe, and in our opinion it is quite 11 


untenable. We conclude that the fair inference or implication from article five is that the ratification 12 


must be within some reasonable time after the proposal." Is that an accurate quote from "Dillon v. 13 


Gloss"?  14 


 MR. BECRAFT: It is. It is a case that dealt with certain questions regarding the ratification 15 


process and the Supreme Court noted in the opinion -- it said there were two pending in 1789. They 16 


were referring to the Twenty-seventh Amendment.  17 


 MR. SCHULZ: So the Supreme Court issued this opinion in --  18 


 MR. BECRAFT: 1921.  19 


 MR. SCHULZ: In 1921 the process had long been underway and the Congress allowed the 20 


state legislatures to continue acting on a proposed amendment to the Constitution for another 80 or 21 


90 years or --  22 


 MR. BECRAFT: I wouldn't say -- I don't think Congress had anything to do with the 23 
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ratification of the Twenty-seventh Amendment. It had been proposed in 1789. A few states had 1 


ratified it. The subject matter of the Twenty-seventh Amendment relates to the pay for 2 


congressmen. And it was not ratified in the 18th century. You know, like 1789 through the 1790s. 3 


Interest in the amendment died off for a while. The Court, "Dillon v. Gloss," mentioned that it was 4 


pending. But it was their view -- the Supreme Court's view that too much time had elapsed for it to 5 


be ratified. Nonetheless, starting in 1979, I think the first state that started over again the 6 


ratification of the Twenty-seventh Amendment may have been Wyoming I believe. But, you know, 7 


even though there was a federal statute in effect that already provided for what the Twenty-seventh 8 


Amendment provided for, nonetheless the states wanted to -- you know, there was a movement to 9 


memorialize the statute and put it into effect constitutionally. And so over a period of about 12 10 


years enough states acted upon the Twenty-seventh Amendment so that by 1992 the Federal 11 


Register -- you know, the people over at archives, they made the decision, not Congress. And I 12 


believe we have the ratification -- the document that proclaims ratification of the Twenty-seventh 13 


Amendment that was published in the Federal Register. I think it is an exhibit for these hearings.  14 


 MR. SCHULZ: Is the Twenty-seventh Amendment part of the Constitution today?  15 


 MR. BECRAFT: It's been proclaimed as such by certain federal officials that are not 16 


congressmen.  17 


 MR. SCHULZ: And Congress has remained silent on the matter?  18 


 MR. BECRAFT: True. To my knowledge.  19 


 MR. SCHULZ: So it's therefore true, MR. Becraft, that the date of September 25th, 1789, 20 


when the Twenty-seventh Amendment was first proposed is widely separated in time from the date 21 


of March 6, 1978, when Wyoming ratified this amendment?  22 


 MR. BECRAFT: My personal conclusion is that that's a widely separated period of time. 23 
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Some may disagree with me.  1 


 MR. SCHULZ: We'll go to question 67. We handled question 66 yesterday. In question 66 2 


that it was determined that there are two types of taxes, both direct taxes and indirect taxes. In 3 


question 67, is it true that the constitutionality of the 1894 income tax was in question in the case of 4 


"Pollock v. Farmers Loan and Trust" before the United States Supreme Court and that in this case 5 


the Supreme Court found that Congress could tax real and personal property only by means of an 6 


apportioned direct tax, finding that the income from real and personal property was part of the 7 


property itself. The court concluded in this case that a federal income tax could tax such income 8 


only by means of an apportioned tax, further finding that as this particular tax was not apportioned 9 


it was unconstitutional"?  10 


 MR. BECRAFT: That's a very succinct summary of the decision in the Pollock case which 11 


is now on the screen, thanks to MR. Bodine.  12 


 MR. SCHULZ: In question 68 is it true that for Congress to tax today real or personal 13 


property the tax would have to be apportioned among the states?  14 


 MR. BECRAFT: I think the court's in general agreement that the taxation of real or 15 


personal property is exercise of a direct taxing power and the Sixteenth Amendment doesn't affect 16 


the taxation of real or personal property so any such tax today would have to be apportioned. And I 17 


don't believe that there are any constitutional scholars that would disagree with my statement.  18 


 MR. SCHULZ: Is it true that for Congress to tax income from real and personal property 19 


without the authority of the Sixteenth Amendment such taxes would have to be apportioned among 20 


the states?  21 


 MR. BECRAFT: Well, without the Sixteenth Amendment we have -- the controlling 22 


authority then would be the Pollock case and that's exactly what the Pollock case dealt with.  23 
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 MR. SCHULZ: Is it true that in 1913 the following law revised statute 205 was in effect? 1 


Section 205. "Whenever official notice is received at the Department of State, that any amendment 2 


proposed to the Constitution of the United States has been adopted according to the provisions of 3 


the Constitution, the Secretary of State shall forthwith cause the amendment to be published in the 4 


newspapers authorized to promulgate the laws with his certificate specifying the states by which 5 


the same may have been adopted and that the same has become valid to all intents and purposes as 6 


a part of the Constitution of the United States?  7 


 MR. BECRAFT: That was the statute that was in effect that related to the ratification 8 


process in 1909 and it basically is the same thing that's in effect today.  9 


 MR. SCHULZ: Was it in effect in 1913?  10 


 MR. BECRAFT: Yes.  11 


 MR. SCHULZ: Is it true that revised statute 205 provided that official notice of a state's 12 


ratification of an amendment must be received at the Department of State?  13 


 MR. BECRAFT: Plain language of the statute says this.  14 


 MR. HANSEN: Question 71.  15 


 MR. BENSON: It must be received by the Governor.  16 


 MR. SCHULZ: Well, the question, MR. Benson, relates to the state's ratification of an 17 


amendment. It must be received at the State Department.  18 


 MR. BENSON: Yeah, that's okay.  19 


 MR. SCHULZ: Is it true that on or about July 31st, 1909, Senate Resolution 40 proposing 20 


the ratification of the Sixteenth Amendment was deposited with the Department of State and the 21 


same was published at 36 Stat. 184 -- Statute 184 -- and that this resolution read as follows: "Sixty-22 


First Congress of the United States of America at the first session begun and held at the City of 23 
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Washington on Monday the 15th day of March, one thousand nine hundred and nine. Joint. 1 


Proposing an amendment to the Constitution of the United States. Resolved by the Senate and 2 


House of Representatives of the United States of America in Congress assembled, two-thirds of 3 


each house concurring therein, that the following article is proposed as an amendment to the 4 


Constitution of the United States, which, when ratified by the legislature of three-fourths of the 5 


several states, shall be valid to all intents and purposes as a part of the Constitution: Article 16. The 6 


Congress shall have power to lay and collect taxes on incomes, from whatever source derived, 7 


without apportionment among the several states, and without regard to any census or 8 


enumeration"?  9 


 MR. BECRAFT: That's true. That Resolution was passed by Congress. That's the one that 10 


proposed the sixteen amendments to the states.16 17(End of videotape number one.) 19 (Beginning 11 


of Videotape No. 2) (By MR. Schulz) Of the United States copies of the Article of Amendment 12 


proposed by Congress to the state legislators to amend the Constitution of the United States passed 13 


July 12, 1909 respecting the power of Congress to lay and collect taxes on incomes, to the end that 14 


said states may proceed to act upon the said article of amendment and that he request the executive 15 


of each state that may ratify said amendment to transmit to the secretary of state a certified copy of 16 


such ratification.  17 


 MR. BECRAFT: That's what Congress passed and, you know, since the process of 18 


amending the Constitution is so malleable, flexible, then the only way that you can determine 19 


compliance is with the actions of the parties. Here in this situation, revised statutes Section 205 20 


require documentation to be sent from the states to the federal government, and here specifically 21 


what Congress is asking for is they want the Congress itself to prove that a state ratified 22 


amendment, ratify the amendment, they want a certified copy of the resolution. Now to me, since 23 
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we don't have any other controlling authority when Congress itself in reference to a very specific 1 


proposal to amendment says, they passed a resolution and a resolution can't have the force of law. I 2 


would suggest that in this situation that it does have the force of law, at least in this situation 3 


regarding the Sixteenth Amendment, therefore the Congress of the United States to the states prove 4 


that you ratified the Sixteenth Amendment by sending to us, not -- the official notice that we want 5 


is a certified copy of the resolution.  6 


 MR. SCHULZ: Question 74. Is it true that, is it true that not only did this resolution 7 


request that certified copies of favorable state ratification resolutions be sent to Washington D.C., 8 


the states were expressly informed to do so by secretary of state, Philander Knox, who sent the 9 


following form letter to the governors of the 48 states then in the union. "Sir, I have the honor to 10 


enclose a certified copy of a resolution of Congress entitled Joint Resolution Proposing an 11 


Amendment to the Constitution of the United States, with the request that you cause the same to be 12 


submitted to the legislature of your state for such action as may be had, and that a certified copy of 13 


such action be communicated to the secretary of state as required by Section 205 revised statutes of 14 


the United States. And acknowledgment of the receipt of this communication is requested. "I have 15 


the honor to be, sir, your obedient servant. P.C. Knox."  16 


 MR. BENSON:  MR. Schulz, bearing in mind your long study on the Sixteenth 17 


Amendment, I have a certified copy of that document from each and every state. So that was sent 18 


by Philander Chase Knox to each and every state. The governor would then call the general 19 


assembly into session and they were supposed to vote yes or no; yeah, nay, to vote it up or down. 20 


They were not to go ahead and amend or change it. A short time ago I handed MR. Hansen a letter 21 


that I received from a Senator Hollings, which points out exactly what Congress's function is and 22 


what the function is of state government. And Senator Hollings says that the amendment may not 23 
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be changed by the states. That it may not be.  1 


 MR. SCHULZ: Thank you. Is it true that in 1909, there were 48 states and that three-2 


fourths or 36 of them were required to give their approval in order for it to be ratified?  3 


 MR. BECRAFT: I am not good at math but I think that's absolutely true.  4 


 MR. BENSON: That's correct, yes.  5 


 MR. SCHULZ: Is it true that Philander Knox declared the Sixteenth Amendment ratified 6 


on February 25, 1913 naming the following 38 states as having approved it: Alabama, Kentucky, 7 


South Carolina, Illinois, Mississippi, Oklahoma, Maryland, Georgia, Texas, Ohio, Idaho, Oregon, 8 


Washington, California, Montana, Indiana, Nevada, North Carolina, Nebraska, Kansas, Colorado, 9 


North Dakota, Michigan, Iowa, Missouri, Maine, Tennessee, Arkansas, Wisconsin, New York, 10 


South Dakota, Arizona, Minnesota, Louisiana, Delaware, Wyoming, New Jersey, and New 11 


Mexico?  12 


 MR. BENSON:  MR. Schulz, that's exactly correct, because with the certified notarized 13 


documents I have on all that information, it is in Volume 1 of "The Law That Never Was". But 14 


there is one thing that Philander Knox said after all of the states; he says that it appears from the 15 


official records on file within the department that the states have ratified. "It appears." They have 16 


never said that it has been ratified. In fact, in "The Law That Never Was" on page 10, at a 16-page 17 


memorandum that I found in the National Archives in Washington, it says in the certified copies of 18 


the resolutions passed by the legislators of the several states ratifying the proposed Sixteenth 19 


Amendment, it appears that only 4 of these resolutions, those submitted by Arizona, North Dakota, 20 


Tennessee and New Mexico have quoted absolutely accurately and correctly the Sixteenth 21 


Amendment as proposed by Congress. The other 33 resolutions all contain errors, either of 22 


punctuation, capitalization or wording. Minnesota, it is to be remembered, did not transmit to the 23 
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department a copy of the resolution passed by the legislature of that state. The interesting part 1 


about Minnesota, and it is interesting because in the back on page 16, it says that the secretary of 2 


the governor had notified the officials in Washington that Minnesota had ratified the amendment. 3 


The secretary of the governor has no more authority than I do to make a ratification procedure, to 4 


say yes or no.  5 


 MR. BECRAFT:  MR. Schulz, can I ask one question since that matter has been brought 6 


up by MR. Bensen?  MR. Bensen, Can you find today even a copy of the document, the resolution 7 


of Minnesota ratifying the Sixteenth Amendment? Does it exist?  8 


 MR. BENSON: No, it does not. I brought that up before the state archives in Minnesota. 9 


And I had the director of the archives look at the documents with me and I said I want you to see 10 


and show you what you have done incorrectly and what's missing from the records. And he was 11 


amazed.  12 


 MR. SCHULZ: Thank you. Are the following facts true. Question 75. When California 13 


provided uncertified copies of its resolution to Secretary of State Philander Knox, Knox wrote the 14 


following to California Secretary of State Frank Gordon. "I have the honor to acknowledge the 15 


receipt of your letter of the 27th ultimo, transmitting a copy of the joint resolution of the California 16 


legislature ratifying the proposed amendment to the Constitution of the United States. And in reply 17 


thereto I have to request that you furnish a certified copy of the resolution under the seal of the 18 


state which is necessary in order to carry out the provisions of Section 205 of the revised statues of 19 


the United States." Is that true?  20 


 MR. BENSON: That's very, and I have the certified notarized document proving it.  21 


 MR. SCHULZ: How did MR. Jordan, secretary of state, or how did the state of California 22 


respond? Did they ever submit a certified copy under the seal of the state?  23 
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 MR. BENSON: I could never find where they submitted a certified document as required 1 


back to Philander Chase Knox. They simply do it. California butchered the Sixteenth Amendment. 2 


They changed wording, capitalization, punctuation. They did not agree with the Congress of the 3 


United States. One of Knox's duties when they don't agree is to then go to the Congress and say -- 4 


Look fellows, the states do not agree with you. Do you want to change the amendment? The only 5 


body that can change the amendment, any amendment, is the Congress of the United States. The 6 


states have no authority whatsoever to make any provision other than what was drafted by the 7 


Congress of the United States in any amendment.  8 


 MR. SCHULZ: Do you concur with that, MR. Becraft?  9 


 MR. BECRAFT: I am just going to repeat what the government itself says.  10 


 MR. SCHULZ: Which is?  11 


 MR. BECRAFT: And the cases hold. We are going to be getting into this matter further. 12 


There's more documentation.  13 


 MR. SCHULZ: Is it also true that when Wyoming governor, Joseph Carey telegraphed 14 


Philander Knox news that the Wyoming legislature had ratified the Sixteenth Amendment on 15 


February 3, 1913, Philander Knox telegraphed in return as follows: "Replying to your telegram of 16 


third, you are requested to furnish a certified copy of Wyoming's ratification of income tax 17 


amendment so there may be no question as to the compliance with Section 205 of revised statues."?  18 


 MR. BENSON: That's very true. And that document hasn't been found to this date.  19 


 MR. SCHULZ: Is it true that on February 15, 1913 a state department attorney, J. Rueben 20 


Clarke, informed Secretary of State Philander Knox in reference to the state of Minnesota, "The 21 


secretary of the governor merely informed the department that the state legislature has ratified the 22 


proposed amendment."?  23 
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 MR. BENSON: Yes, that's true. But he also says another thing that's extremely important; 1 


that's on page 19 of Volume 1, and page 15 of the 16-page memorandum that's in the National 2 


Archives in Washington. It says "Further, under the provision of the Constitution a legislature is 3 


not authorized to alter in any way the amendment as proposed by Congress. The function of the 4 


legislature consists merely in the right to approve or disapprove the proposed amendment."  5 


 MR. SCHULZ: Thank you. Question 77. Is it true that in the official records deposited in 6 


the archives of the United States, there is no certified copy of the resolution of the Minnesota 7 


legislature ratifying the Sixteenth Amendment?  8 


 MR. BENSON: That's very true and in fact, MR. Schulz, I went to the archives while I had 9 


been in Washington this last three or four days, and researched again and it's not there.  10 


 MR. BECRAFT: Nor is it in Minnesota.  11 


 MR. BENSON: Nor is it in Minnesota. That's correct. Thank you.  12 


 MR. SCHULZ: Is it true that in the documents possessed by the archives of the United 13 


States there are no certified copies of the resolutions ratifying the Sixteenth Amendment by 14 


California and Kentucky?  15 


 MR. BENSON: That's very true.  16 


 MR. SCHULZ: Is it true that the Kentucky Senate voted 22 to 9 against ratification of the 17 


Sixteenth Amendment?  18 


 MR. BENSON: Yes, MR. Schulz. And I am sorry that I chuckle at that, but it does make 19 


me chuckle. Because I say, I say, and I am dying to get before a jury with this because that's why I 20 


want the government to indict me so I can address a jury and say when in your wildest dreams or 21 


comprehension will 9 ever become greater than 22? And the individual that we will have on the 22 


witness stand will be my first judge, Paul Plunkett. Paul Plunkett said I have read his book, "The 23 
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Law That Never Was" and went on and on to praise it and to praise the work that I did. Then the 1 


hypocrite put me in prison for 4 years.  2 


 MR. SCHULZ: Is it true that MR. John Ashcroft is currently the attorney general of the 3 


United States?  4 


 MR. BECRAFT: I'm glad it's not Janet Reno.  5 


 MR. BENSON: Yes, that's very true.  6 


 MR. SCHULZ: Is it true that Attorney General John Ashcroft is the attorney general of the 7 


United States?    8 


 MR. BECRAFT: That is very self-evident. And he's the former governor of Missouri. He's 9 


a former congressman.  10 


 MR. SCHULZ: Is it true that when MR. Ashcroft was governor of Missouri, the Missouri 11 


Supreme Court rendered the following decision in a case involving MR. Ashcroft, that case being 12 


"Ashcroft v. Blunt," where the Missouri Supreme Court held, quote, the Senate and the House must 13 


agree on the exact text of any bill before they may send it to the governor. There may not be the 14 


slightest variance. The exact bill passed by the houses must be presented to and signed by the 15 


governor before it may become law, laying aside as not presently material alternative procedure by 16 


which a bill may become law without the governor's signature. The governor has no authority to 17 


sign into law a bill which varies in any respect from the bill passed by the houses."?  18 


 MR. BENSON: I love that case, MR. Schulz, yes, because it was right on point as to what 19 


my research uncovered. Yes. If the government wants to take me to trial, he shall be another 20 


witness besides Paul Plunkett, yes.  21 


 MR. SCHULZ: Is it true that during hearings regarding the ratification of the Sixteenth 22 


Amendment in Massachusetts, MR. Robert Luce made the following statement to the 23 
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Massachusetts Committee on Federal relations, "Questioned by the Committee, are we able to 1 


change it?  MR. Luce: No. You must either accept it or reject it."?  2 


 MR. BENSON: That's very true, MR. Schulz. All of these things are in Volume 1. Yes.  3 


 MR. SCHULZ: Is it true that on February 11, 1910, Kentucky Governor Augustus Wilson 4 


wrote a letter to the Kentucky House of Representatives wherein he stated as follows: "This 5 


resolution was adopted without jurisdiction of the joint resolution of Congress of the United States 6 


which had not been transmitted to and was not before the general assembly and in this resolution 7 


the words 'on incomes' were left out of the resolution of the Congress and if transmitted in this 8 


form, would be void and would subject the Commonwealth to unpleasant comment and for these 9 


reasons and because a later resolution correcting the omission is reported to have passed both 10 


houses, this resolution is returned to the House of Representatives without my approval."?  11 


 MR. BENSON: That's very true, but there's another story behind that. In fact, it's in front of 12 


that, because there was someone in the legislative body that called the legislators together and they 13 


heard that the Congress of the United States was going to adopt the Sixteenth Amendment. And 14 


they went ahead without the governor receiving anything from Washington, from Philander Chase 15 


Knox and the certified notarized documents that he is supposed to send. They went ahead and did 16 


what they did as you have just read. That's why they left the wording out. They didn't have the 17 


proper wording.  18 


 MR. BECRAFT: May I disagree with him?  19 


 MR. BENSON: Go ahead. You always do.  20 


 MR. BECRAFT: My personal conclusion from examining the evidence, you have certain 21 


very specific evidence that you can look at from which you draw certain conclusions. I think that 22 


when you combine the first resolution allegedly passed by the Kentucky legislature wherein they 23 
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deliberately left out the words "on income." I don't believe that was a deliberate mistake. I think 1 


that they intentionally left out those words on incomes because later on when they tried to push 2 


another resolution the second time, it gets bogged down in the senate.  3 


 MR. SCHULZ: In the senate, they voted 22 to 9 against it.  4 


 MR. BECRAFT: And then there were lies promoted by the clerk of the senate.  5 


 MR. SCHULZ: Thank you. Is it true that no state may change the wording of an 6 


amendment proposed by Congress?  7 


 MR. BENSON: That's very true, yes.  8 


 MR. SCHULZ: The basis of your answer is?  9 


 MR. BENSON: Section 205.  10 


 MR. BECRAFT: There's a number of cases, but then the exhibit that goes with this 11 


question is --  12 


 MR. SCHULZ: Do we have the Exhibit 47? 47. That is the document "How Our Laws Are 13 


Made." Could you enlighten us, MR. Benson, on the document "How Our Laws Are Made"?  14 


 MR. BENSON: How Our Laws Are Made, MR. Schulz, I don't have a copy of that with 15 


me because I gave it to you. It was the only one that I had. But it described very specifically how 16 


our laws are made from the beginning to the end. In other words, from when like what the 17 


Sixteenth Amendment, or any amendment, doesn't make any difference, how Congress must act, 18 


how the legislative body in the states must act. It describes how it is.  19 


 MR. BECRAFT: Then there's also the Hollings letter that I think the audience would like 20 


to see.  21 


 MR. BENSON: I would like, if I may.  22 


 MR. SCHULZ: Do we have Exhibit 47a? Would you read the Hollings letter, MR. 23 
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Benson?  1 


 MR. BENSON: Would you have MR. Hansen read it because I gave it to him.  2 


 MR. HANSEN: "Dear MR. Benson, thank you for your recent correspondence regarding 3 


states' roles in ratifying a constitutional amendment. I appreciate your interest in this interesting 4 


and important subject. Once Congress has passed a constitutional amendment, two-thirds of the 5 


states must vote up or down to ratify the amendment in its passed form within 7 years of 6 


congressional passage. As such, states are not able to amend a passed congressional constitutional 7 


amendment. However, states may hold a national convention with two-thirds of the states present 8 


to propose an amendment themselves which then must be ratified by three-fourths of the states 9 


before going to Congress for final passage. A national convention of states for this purpose has 10 


never occurred in American history. I have enclosed information on this topic for your review. 11 


"Again, thank you for your communication. Please do not hesitate to contact me again in the future 12 


when an issue of concern to you arises. With kindest regards, Ernest Hollings."  13 


 MR. BENSON: And there was issue of concern that arose with me with that letter because 14 


Senator Hollings said that there were two-thirds of the states. It takes three-fourths of the states to 15 


ratify an amendment to the United States Constitution, regardless of which one it is. It takes two-16 


thirds of the Congress of the United States to adopt the amendment. He is going to send me a 17 


corrected, as he told me, a corrected version of that two-thirds; they will make it the three-fourths.  18 


 MR. SCHULZ: This letter is dated November 29, 2001?  19 


 MR. BENSON: Yes, sir.  20 


 MR. SCHULZ: Is it true that on February 15, 1913 J. Reuben Clarke, an attorney 21 


employed by the Department of State drafted a memorandum to Secretary Knox wherein the 22 


following statements were made. "The resolutions passed by 22 states contain errors only of 23 
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capitalization, punctuation while those of 11 states contained errors in wording. Furthermore, under 1 


the provisions of the Constitution, a legislature is not authorized to alter in any way the amendment 2 


proposed by Congress, the function of the legislature consisting merely in the right to approve or 3 


disapprove the proposed amendment."?    4 


 MR. BENSON: That's very true, and that's in Volume 1 and I read from that earlier and 5 


that's a 16-page memorandum that he nicknames the Golden Key. It was astonishing for me to read 6 


that letter, that 16-page memorandum, after I believe I had completed 27 states and I knew I had to 7 


come to Washington to see whether or not everything was getting through to them like it should. 8 


And when I found this memorandum, yeah, I was --  9 


 MR. SCHULZ: Is it true that the Sixteenth Amendment reads follows. "Article 16, the 10 


Congress shall have power to lay and collect taxes on incomes from whatever source derived 11 


without apportionment among the several states and without regard to any census or enumeration"?  12 


 MR. BECRAFT: That's the way it reads.  13 


 MR. BENSON: The way it reads.  14 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "Article 15 


16, the Congress shall have power to lay and collect taxes on incomes from whatever source 16 


derived without apportionment among the several states and from any census or enumeration."?    17 


 MR. BECRAFT: It does not read that way and, in fact, when you leave out "and without 18 


regard to," and insert the word "from," like Oklahoma did, may I suggest that it means the exact 19 


opposite of what the Sixteenth Amendment reads.  20 


 MR. SCHULZ: Is it true that the Sixteenth does not read as follows, "Congress shall have 21 


power to lay and collect taxes from incomes from whatever source derived without apportionment 22 


among the states and without regard to census enumeration."?  23 
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 MR. BECRAFT: I have no idea what a census enumeration is but that's what California's 1 


resolution read.  2 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 3 


Congress shall have power to lay and collect taxes on incomes from whatever source derived, 4 


without apportionment among the several states, and without regard to any census or 5 


renumeration"?  6 


 MR. BECRAFT: That's what Illinois said.  7 


 MR. BENSON: That's what Illinois said, yes. There is another interesting story with 8 


Illinois,  MR. Schulz. I don't mean to belabor it, but this just happened in 1988. The legislators of 9 


the state of Illinois wanted to amend the Constitution.  10 


 MR. SCHULZ: The state Constitution?  11 


 MR. BENSON: Their state Constitution, which I believe you're very familiar with. They 12 


wanted to amend it and they spent $885,000 in sending out the booklets to amend it. And there was 13 


one word that was incorrect in that booklet that they sent out and that was in the original 14 


amendment and the word was "refusal." The word should have been "recusal" but they put in 15 


refusal. And they had to reject that. Illinois did reject that and corrected it before it went into the 16 


amendment.  17 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 18 


Congress shall have power to lay and collect taxes from whatever source derived without 19 


apportionment among the several states and without regard to any census or enumeration."?  20 


 MR. BECRAFT: That's the way the first Kentucky resolution read. And may I suggest that 21 


when you leave out the words "on incomes" in the Sixteenth Amendment, you do not have that in 22 


your alleged ratification. It's substantially different.  23 
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 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 1 


Congress shall have power to lay and collect taxes on income from whatever sources derived 2 


without apportionment among the states and without regard to any census or enumeration, which 3 


amendment was approved on the blank day of July, 1909."?  4 


 MR. BECRAFT: No, the change is in the amendment itself but the Georgia legislature 5 


went ahead and added for whatever reason certain words at the end.  6 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 7 


Congress shall have power to lay and collect taxes on incomes from whatever source derived 8 


without apportionment among the several states and without regard to any census of enumeration"?  9 


 MR. BECRAFT: That's what Mississippi said.  10 


 MR. BENSON: Yes.  11 


 MR. BECRAFT: That's not the way it reads.  12 


 MR. SCHULZ: Is it true that the Congress shall have power -- the Sixteenth Amendment 13 


does not read as follows, "The Congress shall have power to lay and collect taxes on incomes, from 14 


whatever source derived, with-out apportionment among the several states and without regard to 15 


any census of enumeration"?  16 


 MR. BECRAFT: That's what Idaho said but that's not what Congress approved.  17 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 18 


Congress shall have power to lay and collect taxes on incomes from whatever source derived, 19 


without apportionment among the several states, and without regard to any census or enumeration 20 


and did not submit the same to the legislatures of the several states for ratification."?  21 


 MR. BECRAFT: You read it "did not" and it reads "did submit," but in any event, what 22 


you read or whether it appears in black and white, that's what Missouri had to say but may I also -- 23 
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could we stop here and probably pull up Exhibit 48-H. May be a different exhibit but -- It's 1 


somewhere in the exhibits and I thought. That's the official one but I was looking for the one where 2 


you can see the original typed version and some state legislator drew right through the word "lay," 3 


and inserted "levy"; that's what Missouri did and that's what Georgia did too. They deliberately 4 


changed that word. You can see the actual -- there it is. Now, if a state legislature has no power to 5 


do, make any change, then may I suggest here that the purpose of the Missouri legislative assembly 6 


was to deliberately change the word lay to levy, and when you go through a lot of these documents, 7 


it looks like the state legislatures were deliberately sabotaging the process.  8 


 MR. BENSON: When MR. Becraft brings up sabotaging, that brings up the state of 9 


Jackson, Mississippi. There were people in Jackson, Mississippi that were ready to, the senate was 10 


ready to ratify the Sixteenth Amendment, but there were members of the Congress of the United 11 


States that came to Mississippi and promised the legislative body wine, women, song, whatever, 12 


new jobs in Washington, if they would vote no on the Sixteenth Amendment. If they would vote 13 


no. And that I have certified and notarized from the documents from the state of Mississippi.  14 


 MR. SCHULZ: The document says wine, women and song?  15 


 MR. BENSON: Yes, it does.  16 


 MR. BECRAFT: I thought that there was an investigation, because somebody stumbled on 17 


a whole bunch of liquor bottles in the cabinet.  18 


 MR. BENSON: It was a janitor. It's in the journal, MR. Schulz.  19 


 MR. SCHULZ: On the day after, the morning after the vote?  20 


 MR. BENSON: Yes. It was a janitor that was cleaning up, and what the janitor did with 21 


what he discovered and after he had witnessed and seen -- it's all in the journal -- the whiskey 22 


bottles and members of the legislative body being intoxicated, he immediately took what he found 23 
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to the governor. But then he found the governor had received the very same thing as far as whiskey 1 


and et cetera. So, it was buried in the documents that I was looking at in Mississippi. It was about a 2 


2000-page book with no index. I had to go page by page by page through it and that's how I found 3 


the investigation. When I saw investigation, I began to read. And that's when I found what I did 4 


with Mississippi.  5 


 MR. SCHULZ: Must have read like a novel?  6 


 MR. BENSON: Yes, it did, it really did.  7 


 MR. BECRAFT: Do we have some Mississippi folks here? Is that business as usual today?  8 


 MR. SCHULZ: Let's go on. Is it true that the state officials who prepare and send official 9 


notice of ratification of constitutional amendments to federal officials in Washington, D.C. do not 10 


have any authority to change the wording of the ratification resolution actually adopted by the state 11 


legislature."?  12 


 MR. BENSON: That's very true, MR. Schulz. And I would like to present to you and so 13 


you can put it with this proceeding the document that I was talking about from the state of Illinois. 14 


So you will have a record on it and everyone will be able to see it.  15 


 MR. SCHULZ: If that could be given by someone to MR. Bodine to be added to the 16 


evidence list for --  17 


 MR. BECRAFT: Could I add something to this? This is exactly what Arizona is allegedly 18 


reported to be one of the states that quoted the Sixteenth Amendment perfectly. The reason why it 19 


allegedly appears to Philander Knox to be correctly quoted is because the governor changed what 20 


the legislature adopted.  21 


 MR. BENSON: Correct, yes.  22 


 MR. SCHULZ: Is it true that the following states were included in Knox's list of 38 states: 23 
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Arizona, Arkansas, California, Colorado, Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, 1 


Maryland, Michigan, Mississippi, Missouri, Montana, New Jersey, New Mexico, North Dakota, 2 


Tennessee, Texas, Washington and Wyoming?  3 


 MR. BENSON: Yes, that's true. And that's in the back part of Volume 1 on page 380.  4 


 MR. SCHULZ: Is it true that the proposed Sixteenth Amendment, the income tax 5 


amendment, was never properly and legally approved by the Georgia state senate?  6 


 MR. HANSEN: Question 94b.  7 


 MR. BENSON: Yes.  8 


 MR. SCHULZ: Is it true that the actions taken by the state legislatures of Arizona, 9 


Arkansas, California, Colorado, Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maryland, 10 


Michigan, Mississippi, Missouri, Montana, New Jersey, New Mexico, North Dakota, Tennessee, 11 


Texas, Washington, and Wyoming, enacting on the proposed Sixteenth Amendment were violative 12 


of certain provisions of their state constitutions which were in effect and controlling at the time 13 


those states purportedly ratified the Sixteenth Amendment?  14 


 MR. BENSON: Yes, that's very true, MR. Schulz. That's why I have the voluminous 15 


amount of documents that I have because I have the state documents, the state Constitution, 16 


everything that happened in the state to make sure that I had everything and anything that went 17 


along with the Sixteenth Amendment. And when you read the states that you did, those are also in 18 


Volume 1 on page 362; this is where it says, it appears from the official records on file. And you 19 


mentioned the law or how our laws are made, that's also an exhibit in Volume 1 on page 363.  20 


 MR. SCHULZ:  MR. Becraft, I am holding a copy of the New York State Constitution. In 21 


my opinion, in my experience, most people don't know that there are state constitutions, that their 22 


states have a state Constitution. Is that your experience in general, MR. Becraft?  MR. Bensen?  23 
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 MR. BECRAFT: If that's true, I don't know. I have lived with most of my life about 1 


knowledge of the constitutions. I would guess that a lot of the American people have really never 2 


looked at either their state constitutions or their federal, but I never engaged in discussion in that.  3 


 MR. SCHULZ: I know for a fact that in New York, 88 and a half percent of the children 4 


are educated in public or government schools, and that they are never introduced to, told about the 5 


state Constitution.  6 


 MR. BENSON: Are they told how to fill out a 1040 form?  7 


 MR. SCHULZ: Yes.  8 


 MR. BENSON: They are.  9 


 MR. SCHULZ: Is it true that by the terms of their state constitutions, the people of those 10 


states have established their state governments?  11 


 MR. BECRAFT: That's truly true.  12 


 MR. BENSON: Yes.  13 


 MR. SCHULZ: Is it true by the terms of their state constitutions, the people of those states 14 


have not only enabled their state government but that they have prohibited and restricted the 15 


behavior of their state governments?  16 


 MR. BECRAFT: There are limitations in a lot of the constitutions. Quite often you will 17 


find in reference to the structure of the state constitutions, one of the very first articles or chapters 18 


of the Constitution on the front end is the declaration of rights.  19 


 MR. SCHULZ: Is it true that the state constitutions govern the behavior, the day-to-day 20 


behavior of state, local, school district, officials far more so than does the U.S. Constitution?  21 


 MR. BECRAFT: Yes.  22 


 MR. BENSON: Yeah.  23 
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 MR. SCHULZ: That it governs the behavior of the state legislatures?  1 


 MR. BECRAFT: Absolutely.  2 


 MR. BENSON: Yes.  3 


 MR. BECRAFT: Although within the last couple of days I have been looking at a number 4 


of state constitutions. It's been probably 15 years since I went through them all and started to look 5 


at in detail at all of the state constitutions. I have seen within the last 10 years efforts to eliminate 6 


restrictions on the legislatures. Alabama is going through that process right now because we are 7 


trying to rewrite our Constitution.  8 


 MR. SCHULZ: Is it true that any act of a state legislature, that it's repugnant to any 9 


provision of the state Constitution is abrogated?  10 


 MR. BECRAFT: That would depend on the jurisdiction that you're in. Some, let me give 11 


you an example. This will be related probably to some of the subject matter we are going to get 12 


into. Let's say that there is a constitutional provision that requires that during the course of the 13 


adoption of legislation certain things must be done. There is a split in our nation that you can divide 14 


the cases on this point up into 2 fields; there is a lot of authority in the states, opinions from the 15 


supreme courts that say all these provisions that say that a state legislature must do thus and such in 16 


reference to the adoption of a bill or mandatory, and then there's another line of cases that say well, 17 


those requirements are merely directory and even if you can prove that it did not happen, like 18 


reading a bill on 3 different days. If the state follows what is known as the Enrolled Bill Rule, then 19 


you are not going to get anywhere making a challenge in that respect.  20 


 MR. BENSON:  MR. Schulz, there are 21 states that hold with us on the Enrolled Bill 21 


Rule.  22 


 MR. SCHULZ: Is it true that citizens, you and I, we are free to do whatever we want to do 23 
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as long as the law does not prevent us or prohibit us from doing it. Is that generally true?  1 


 MR. BECRAFT: That's a general proposition.  2 


 MR. SCHULZ: On the other hand, is it also not true that those in government, including 3 


state legislatures, can only do what the law specifically authorizes them to do? If it's not written, 4 


they can't do it?  5 


 MR. BENSON: A very good example of that with the state of Illinois when they were 6 


making an attempt to amend the Constitution, they had to change it. They couldn't go ahead and 7 


send it out. They couldn't put it in their state Constitution.  8 


 MR. SCHULZ:  MR. Becraft, is it generally, I mean is it not true?  9 


 MR. BECRAFT: Yes.  10 


 MR. SCHULZ: That the state constitutions represent the will of the people in that no word 11 


can enter the state Constitution or be removed from the state Constitution except by a vote, a 12 


majority vote of the people at a general election? That is the case in New York. Is it not the case in 13 


--  14 


 MR. BECRAFT: I don't know of a single state where the amendment, where a Constitution 15 


can be changed other than by a vote.  16 


 MR. SCHULZ: A majority vote at a general election?  17 


 MR. BECRAFT: Yes.  18 


 MR. SCHULZ: Special election.  19 


 MR. BECRAFT: Yes. There may be some place like North Dakota but --  20 


 MR. SCHULZ: Is it not true that the state constitutions are all that stand between the 21 


people and total tyranny and total despotism?  22 


 MR. BECRAFT: Can I disagree with that?  23 
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 MR. SCHULZ: Yes.  1 


 MR. BECRAFT: I have a little file in my computer dealing with quotes and famous men 2 


and some judge said one time that you can have your state constitutions, but when it dies in the 3 


hearts of the people, it is meaningless. So I think that's a true proposition. You can still have state 4 


constitutions but if the people care nothing for them, it's the same as having no Constitution at all.  5 


 MR. SCHULZ: Let me then restate the question. The way the system is designed to work 6 


may be in sharp contrast to what is happening, but isn't it by design that the constitutions of the 7 


states stand between the people and tyranny and despotism?  8 


 MR. BENSON: Absolutely, yes.  9 


 MR. SCHULZ: What else did the founding fathers leave the people except the concept and 10 


the essential principles as embodied in state and federal and state constitutions?  11 


 MR. BECRAFT: Well, I think the general principle is acceptable, the general proposition 12 


that applies to federal and state constitutions that all power's inherent within the people.  13 


 MR. SCHULZ: With that in mind, let's continue with the questions then. Is it true that the 14 


state of Tennessee violated Article 2, Section 23 of the Tennessee Constitution -- Section 32 of the 15 


Tennessee Constitution by denying the people an opportunity to vote for their state legislators 16 


between the time the proposed Sixteenth Amendment, the income tax amendment, to the U.S. 17 


Constitution was submitted to the Tennessee legislature and the time the legislature voted to 18 


approve the amendment?  19 


 MR. BENSON: Yes, that's very true. In fact, when I was in Tennessee, I found the things I 20 


was finding there and what you are discussing now. I had a discussion with one of the attorneys 21 


from the state of Tennessee bringing out these infractions, yes.  22 


 MR. SCHULZ: So that we understand. The Tennessee Constitution, the people of the state 23 
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of Tennessee expressed their will. They put a provision in their Constitution directing the 1 


legislature not to act on any proposed amendment to the U.S. Constitution directing the legislature 2 


that receives -- we have two-year legislators in New York. I don't know how long the legislators are 3 


in Tennessee or were at that time, probably two years as well. But the people put in their 4 


Constitution a restriction on prohibition on the state legislature. The people said the legislature that 5 


receives a proposed amendment to the U.S. Constitution will not be, shall not be, must not be the 6 


legislature that acts on it. Because we the people want an election of our state legislatures between 7 


the time of the receipt of a proposed amendment and the time they act on it to give us the people an 8 


opportunity to participate in the process. We would like, the intent being that we the people want to 9 


know how our legislators, incumbents and challengers feel about a proposed amendment so that we 10 


can vote accordingly. Is that not the way it was designed to work? Was that provision in the 11 


Tennessee legislature at the time the legislature voted and did they violate that provision and the 12 


same legislature that received it, vote on it, deny the people their right to vote?  13 


 MR. BENSON: Yes, that's correct. In fact, you can go even to Illinois with the document 14 


that I have put into the record. What Illinois did was they sent out a template without the will of the 15 


people to vote; they sent out a pamphlet as to what they were going to do, as to what the legislative 16 


body was going to do. It wasn't a vote for the people, it was strictly what they were going to do.  17 


 MR. SCHULZ: Is it true that the state legislature of Tennessee also voted Article 2, 18 


Section 18 of the Tennessee Constitution by failing to read and pass on 3 different days the bill 19 


containing the proposed Sixteenth Income Tax Amendment to the U.S. Constitution?  20 


 MR. BENSON: That's very true, as Illinois did the same thing, yes.  21 


 MR. SCHULZ: Is it true that the people of the state of Tennessee approved the provision 22 


of their state Constitution requiring, mandating, directing the legislature to read on 3 separate days 23 
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all acts that the legislature was going to vote on with the intent being we don't want any -- to 1 


minimize the opportunity to slide something past us. We want it read on 3 separate days; anything 2 


the state legislature is going to act on and pass must be read on 3 different days in its entirety?  3 


 MR. BENSON:  MR. Schulz, that is exactly correct. The state legislatures have a rule-book 4 


that I also have copies from each and every state. As I told you, I covered everything. And so does 5 


federal government as to what they can do, what they cannot do. One of the interesting rules that I 6 


found with the Congress of the United States is Rule Number 9, expose corruption whenever 7 


discovered. Hey guys, when are you going to do it? You know. We have pleaded, I have pleaded 8 


with Congress as you have. What are you going to do about it? We have been to Washington how 9 


many times? They don't show up. Why don't they show up? They can't answer our questions 10 


because we are a hundred percent right.  11 


 MR. SCHULZ: Is it true in voting to approve the income tax amendment, the Tennessee 12 


state legislature also violated Article 2, Sections 28 and 29 of the Tennessee Constitution which 13 


prohibited the legislature from voting to impose an income tax on the people of Tennessee?  14 


 MR. BENSON: That's correct. All in Volume 1.  15 


 MR. SCHULZ: To understand this correctly. The people of the state of Tennessee in their 16 


state Constitution expressed their will. They enumerated. They authorized the legislature to act in 17 


certain ways and prohibited from acting in other ways. In fact, they prohibited the legislature from 18 


imposing an income tax on the people of Tennessee?  19 


 MR. BENSON: That's correct.  20 


 MR. SCHULZ: Is the state legislature the state of Tennessee currently trying to impose a 21 


state income tax?  22 


 MR. BENSON: Yes, I believe they are.  23 
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 MR. SCHULZ: What's happening down there at the state legislature?  1 


 MR. BENSON: I don't know other than I know that there's a big battle going on with, I 2 


think there has been some people that have finally spoke out; maybe they are waking up and maybe 3 


it's because of what we are doing. Look, we have given you a job. We have hired you; we are the 4 


boss, not you. We have a Constitution that says you can do A, B, C and that's all you can do. You 5 


can do no more. You must answer to us.  6 


 MR. SCHULZ: It seems to me as I have read some press reports --  7 


 MR. BECRAFT: I can tell you a few things.  8 


 MR. SCHULZ: -- thousands of people have been descending on the state legislature in 9 


opposition to this. There is talk show hosts are broadcasting, they have been broadcasting their 10 


shows from the lawn of the state capital and could it be, speculation I suppose, but could it be -- I 11 


am not there, I don't know if you have been there -- but could it be that the people of the state of 12 


Tennessee know full well that the legislature is prohibited by their state Constitution from imposing 13 


any income tax, state or federal, taking any action that would result in an imposition of a state 14 


income tax on the people of that state?  15 


 MR. BENSON: Yes, I believe that's correct.  16 


 MR. SCHULZ: Did you want to comment,  MR. Becraft?  17 


 MR. BECRAFT: Well, there is an existing decision made by the Supreme Court of 18 


Tennessee, "Jack Cole against McFarland," which in essence holds that the legislature can't impose 19 


an income tax on the wages of your typical Tennesseean. That's in essence what it has to say. A lot 20 


of the people that are fighting the effort of the powers that be to impose the Tennessee income tax, 21 


the people have been fighting that have been using that particular case and thrusting it into the face 22 


of the public officials, but the public officials nonetheless keep plowing ahead. The instance that 23 
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you're talking about happened within the last year; word leaked out last year that the legislature was 1 


secretly meeting at the state capital, maybe we can consider the income tax. Somebody inside that 2 


building called, I think it was a radio talk show host in Nashville and he put the word out and the 3 


people descended upon the state capital and they just shoved an angry fist in the legislature's face 4 


and the legislature really got scared and they thought the people were going to riot. That didn't 5 


happen, but nonetheless the people spoke, put the fear of God into the legislators and on that 6 


occasion they not adopt a state income tax law.  7 


 MR. SCHULZ: Did Thomas Jefferson say -- this reminds me of a quote -- did Thomas 8 


Jefferson say, "When the government fears the people, you have liberty, when the people fear the 9 


government, you have tyranny"?  10 


 MR. BECRAFT: I believe that was it, yes.  11 


 MR. BENSON: That's correct, yes.  12 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the Arizona 13 


state legislature violated Article 9, Section 9 of the state Constitution which prohibited the 14 


legislature from voting to pass any bill which imposed a tax on the people of Arizona unless the 15 


amount of the tax was fixed in the bill?  16 


 MR. BENSON: Yes, that's true.  17 


 MR. SCHULZ: Did the Arizona state legislature fix the amount of the federal income tax 18 


when it enacted on the Sixteenth Amendment?  19 


 MR. BECRAFT: Could you repeat the question?  20 


 MR. SCHULZ: Did the state legislature of the state of Arizona fix the amount of the 21 


federal income tax when they acted on the, purportedly approved the Sixteenth Amendment, the 22 


proposal to amend the U.S. Constitution with the Sixteenth Amendment?  23 
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 MR. BENSON: I guess they would fix it, yes.  1 


 MR. SCHULZ: They fixed it?  2 


 MR. BENSON: They would fix it, sure, but they didn't. That's correct.  3 


 MR. SCHULZ: They did not fix the amount?  4 


 MR. BENSON: That's correct?  5 


 MR. SCHULZ: As required by their state Constitution?  6 


 MR. BENSON: Their state Constitution.  7 


 MR. SCHULZ: Is it true that the State Senate of Arizona violated Article 4, Part 2, Section 8 


12 of the state Constitution by failing to read on 3 different days the bill containing the proposed 9 


Sixteenth Amendment to the U.S. Constitution?  10 


 MR. BENSON: Yes, that is true.  11 


 MR. SCHULZ: Is it true that the presiding officer of the State Senate of Arizona violated 12 


Article 4, Part 2, Section 15 of the state Constitution by failing to sign in open session the bill 13 


containing the proposed Sixteenth Amendment to the U.S. Constitution?  14 


 MR. BENSON: That's very true.  15 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the 16 


Arkansas state legislature violated Article 16, Section 11 of the state Constitution which prohibited 17 


the legislature from voting to pass any bill which imposed a tax on the people of Arkansas unless 18 


the bill specified the specific purpose to which the tax to be imposed under the bill would be 19 


applied?  20 


 MR. BENSON: That's true, yes.  21 


 MR. SCHULZ: Is it true that the State Senate of Arkansas violated Article 5, Section 22 of 22 


the state Constitution by failing to read on 3 different days the bill containing the proposed 23 
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Sixteenth Amendment to the U.S. Constitution?  1 


 MR. BENSON: Yes, that's true.  2 


 MR. SCHULZ: Is it true that after the governor vetoed the bill approving the proposed 3 


Sixteenth Amendment the Arkansas state legislature did not take the matter up again?  4 


 MR. BENSON: That's correct.  5 


 MR. SCHULZ: Is it true that the State Senate of California violated Article 4, Section 15 6 


of the state Constitution by failing to read on 3 different days the bill containing the proposed 7 


Sixteenth Amendment to the U.S. Constitution?  8 


 MR. BENSON: Yes, MR. Schulz, that's correct.  9 


 MR. SCHULZ: Is it true that the State Senate Assembly of California violated Article 4, 10 


Section 15 of the state Constitution by failing to record the yeas and nays on the vote of the bill 11 


containing the proposed Sixteenth Amendment to the U.S. Constitution?  12 


 MR. BENSON: Yes, that's correct.  13 


 MR. SCHULZ: Is it true that the Senate and House of the Colorado legislature violated 14 


Article 5, Section 22 of the state Constitution by failing to read on 3 different days the bill 15 


containing the proposed Sixteenth Amendment to the U.S. Constitution?  16 


 MR. BENSON: That's true, yes.  17 


 MR. SCHULZ: Question 94p. Is it true that the state senate of Idaho violated Article 3, 18 


Section 15 of the state Constitution by failing to read section by section just prior to the vote the 19 


bill containing the proposed Sixteenth Amendment to the U.S. Constitution?  20 


 MR. BENSON: Yes, that's true.  21 


 MR. SCHULZ: Is it true that the state legislature of Idaho violated Article 6, Section 10 of 22 


the state Constitution by failing to send to the governor the approved bill containing the proposed 23 
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Sixteenth Amendment to the U.S. Constitution?  1 


 MR. BENSON: Yes, that's true. And of course all of that is in Volume 1 of "The Law That 2 


Never Was", yes.  3 


 MR. SCHULZ: 94r. Is it true in voting to approve the Sixteenth Income Tax Amendment, 4 


the Illinois State Senate violated Article 4, Section 13 of the state Constitution by failing to print 5 


the bill containing the proposed Sixteenth Amendment before the final vote was taken and by 6 


failing to read the bill on 3 different days?  7 


 MR. BENSON: Yes, MR. Schulz, that is very true and they did the same thing with the 8 


state Constitution. I have all of those documents as far as the state Constitution, what they did 9 


wrong with that Constitution, all certified and notarized and Supreme Court cases to back up. 10 


When I went to the Supreme Court, I wanted them certified and notarized by the Supreme Court 11 


and they said no, you have got our seal, our stamps. I said I want them certified and notarized. So, 12 


they did.  13 


 MR. SCHULZ: So, this all causes me to ask a rhetorical question; just whose government 14 


is this? By and for the people or is it by and for the government?  15 


 MR. BENSON: It is supposed to be ours. I am sorry that I interrupted. It is supposed to be 16 


ours, but it is today just the opposite. And reading through the many journals that I did, this same 17 


corruption went on in 1909, 1913. I read the documents from 1909, for a 7-year period because 18 


there was a 7-year cap on the Sixteenth Amendment. Anyone that came in after the 7 years, it was 19 


too late. They couldn't be counted.  20 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the Kansas 21 


state legislature violated Article 11, Section 205 of the state Constitution which prohibited the 22 


legislature from voting to pass any bill which imposed a tax on the people of Kansas unless the bill 23 
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specified the specific purpose to which the tax to be imposed under that bill would be applied?  1 


 MR. BENSON: Yes. Once again, certified notarized documents and it is in Volume 1 at 2 


page 161 and 166.  3 


 MR. SCHULZ: Question 94t. Is it true that in voting to approve the income tax 4 


amendment, the Kansas state senate violated Article 2, Section 128 of the state Constitution by 5 


failing to record the vote on the bill containing the proposed Sixteenth Amendment to the U.S. 6 


Constitution?  7 


 MR. BENSON: Yes. That's also in Volume 1 at 161 and 166.  8 


 MR. SCHULZ: Is it true that in voting to the income tax amendment, the Kansas House, 9 


state House of Representatives violated Article 2, Section 133 of the state Constitution by failing to 10 


read section by section the bill containing the proposed Sixteenth Amendment to the U.S. 11 


Constitution.    12 


 MR. BENSON: Yes, that's very true.  13 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the 14 


Louisiana state legislature violated Articles 224 and 227 of the Louisiana Constitution which 15 


prohibited the legislature from voting to impose a federal income tax on the people of the 16 


Louisiana?  17 


 MR. BENSON: Yes, that is true,  MR. Schulz.  18 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the 19 


Michigan state legislature violated Article 9, Section 6, of the state Constitution which prohibited 20 


the legislature from voting to pass any bill which imposed a tax on the people of Michigan unless 21 


the bill specified the specific purposes to which the tax to be imposed under that bill would be 22 


applied?  23 
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 MR. BENSON: That's true, 179 and 183 in Volume 1 of "The Law That Never Was".  1 


 MR. SCHULZ: You have certified notarized documents?  2 


 MR. BENSON: That's correct.  3 


 MR. SCHULZ: You checked the Constitution for all of these questions? You checked the 4 


Constitution that was in effect and controlling at the time?   5 


 MR. BENSON: At that point in time. I could not go beyond. If the Constitution were 6 


changed. I had to set in my mind frame at the 1909 period and 7 years forward, and that's all. I was 7 


living in those years, so to speak. I couldn't go beyond that, because those were the issues and the 8 


questions that I was dealing with.  9 


 MR. SCHULZ: So, you obtained a copy of the Constitution that was in effect and 10 


controlling at the time the legislature voted?  11 


 MR. BENSON: That's absolutely correct.  12 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the 13 


Mississippi state House of Representatives voted Article 4, Section 59 of the state Constitution by 14 


failing to read 3 times on 3 different days the bill containing the proposed Sixteenth Amendment to 15 


the U.S. Constitution?  16 


 MR. BENSON: Yes, that's very true, MR. Schulz. And it continued to amaze me as my 17 


reading went on as for why these states are not following what their Constitution says. There is so 18 


many of them that did not read it two or three times. It's simply they didn't do it.  19 


 MR. SCHULZ:  MR. Becraft, is there any statute of limitations on constitutionality? Let 20 


me ask the question another way; is it possible --  21 


 MR. BECRAFT: A statute or an act of government can be attacked at any time if it's 22 


unconstitutional.  23 
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 MR. SCHULZ: So, is it fair to say that the intent, the idea behind this doctrine that there is 1 


no statute of limitations on constitutionality? The idea behind that is that government, including the 2 


state legislature, the governor, the President, the Congress, cannot seize power from the people no 3 


matter how long the people might delay in challenging the exercise of that power?  4 


 MR. BECRAFT: True.  5 


 MR. BENSON: Absolutely correct. And what we are dealing with,  MR. Schulz, is a 6 


fraudulent act and fraud makes it even stronger. In Volume 1 I address the, or Volume 2, I address 7 


the fraudulent issue at the bottom of page 3, top of page 4. That fraud vitiates every contract from 8 


its inception.  9 


 MR. BECRAFT:  MR. Schulz, at the time we --  10 


 MR. SCHULZ: But in the Stahl case we are reminded that the court said the matter of 11 


fraud with respect to the amendment of the United States, the Constitution of the United States of 12 


America, that that's really a political question for Congress to decide. Did they duck the question?  13 


 MR. BENSON: They completely ducked the question, absolutely.  14 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment the 15 


Mississippi state senate violated Article 4, Section 59 of the state Constitution by failing to read the 16 


bill in full immediately before the vote on its final passage?  17 


 MR. BENSON: Yes, that's very true.  18 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Missouri 19 


state legislature violated Article 9, Section 1, of the Missouri Constitution which prohibited the 20 


legislature from voting to impose federal income tax on the people --  21 


 MR. BECRAFT: Of Missouri.  22 


 MR. BENSON: Of Missouri, yes.  23 
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 MR. SCHULZ: There's a mistake in that question. Let me read the question again. Is it true 1 


that in voting to approve the income tax amendment, the Missouri state legislature violated Article 2 


9, Section 1 of the -- Article 10, Section 1 of the Missouri Constitution which prohibited the 3 


legislature from voting to impose a federal income tax on the people of Missouri?  4 


 MR. BENSON: Yes, that's very true, and that's on page 191 and 194 in Volume 1 of "The 5 


Law That Never Was".  6 


 MR. SCHULZ: Is it true that the Missouri state legislature also violated Article 5, Section 7 


14 of the Missouri Constitution which required the legislature to submit to the governor the bill 8 


approving the proposed Sixteenth Amendment?  9 


 MR. BENSON: Yes, that's very true.  10 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Montana 11 


state House of Representatives violated Article 5, Section 22 of the state Constitution by failing to 12 


print the bill containing the proposed Sixteenth Amendment to the U.S. Constitution prior to the 13 


vote on its passage?  14 


 MR. BENSON: That's very true, yes.  15 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the presiding 16 


officer of the Montana state senate violated Article 5, Section 27 of the state Constitution by failing 17 


to publicly read in open session the bill containing the proposed Sixteenth Amendment to the U.S. 18 


Constitution just prior to signing the bill?  19 


 MR. BENSON: Yes, that's true.  20 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the New 21 


Mexico state legislature, both the Senate and the House violated Article 4, Section 20 of the state 22 


Constitution requiring enrollment and engrossment, a public reading in full and signing by the 23 
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presiding officers of the recording of all those acts in the journals?  1 


 MR. BENSON: Yes, that's very true. 279 and 282 in "The Law That Never Was", Volume 2 


1.  3 


 MR. SCHULZ: Is is true that in voting to approve the Sixteenth Amendment, the New 4 


Mexico State House of Representatives violated Article 4, Section 15 of the state Constitution by 5 


failing to read 3 different times -- 3 times on 3 different days the bill containing the proposed 6 


Sixteenth Amendment to the U.S. Constitution?  7 


 MR. BENSON: Yes, that's true.  8 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the North 9 


Dakota state legislature violated Article 2, Section 14 of the state Constitution which requires 10 


reenactment and publication of amendments?  11 


 MR. BENSON: Yes, that's true. 173 and 178 of "The Law That Never Was", Volume 1.  12 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the North 13 


Dakota state legislature, both Senate and the House, violated Article 2, Section 63 of the state 14 


Constitution which requires 3 readings of the bill at length on 3 different days?  15 


 MR. BENSON: Yes, that's true.    16 


 MR. SCHULZ: Is it true in voting to approve the Sixteenth Amendment, the Texas House 17 


of Representatives violated Article 3, Section 37 of the state Constitution by voting on the bill 18 


before the bill was reported out of committee?  19 


 MR. BENSON: Yes, that's very true.  20 


 MR. SCHULZ: 94ii. Admit that in voting to approve the income tax amendment, the 21 


Texas state legislature violated Article 3, Section 48 of the state Constitution which prohibited the 22 


legislature from voting to impose a federal income tax on the people of Texas?  23 
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 MR. BENSON: Yes, that's true.  1 


 MR. SCHULZ: 94jj. Is it true that in voting to approve the Sixteenth Amendment, the 2 


presiding officer of the Texas Senate violated Article 3, Section 38 of the state Constitution by 3 


failing to publicly read in open session the bill containing the proposed Sixteenth Amendment to 4 


the U.S. Constitution just prior to signing the bill?  5 


 MR. BENSON: Yes, that's very true. Page 89 and 96 of "The Law That Never Was". 6 


Volume 1.  7 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment the Texas 8 


state legislature also violated Article 3, Section 33 of the state Constitution which required the 9 


House to act first on all money bills?  10 


 MR. BENSON: Yes, that's true.  11 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the 12 


Washington state legislature violated Article 7, Section 2 of the state Constitution which prohibited 13 


the legislature from imposing a tax upon the people of the state unless the tax was a uniform and 14 


equal rate of taxation?  15 


 MR. BENSON: Yes, that's true. Page 113, 118, Volume 1 of "The Law That Never Was".  16 


 MR. SCHULZ: Is it true that the Washington state legislature also violated Article 3, 17 


Section 12 of the Washington Constitution which required the legislature to submit to the governor 18 


the bill approving the proposed Sixteenth Amendment?  19 


 MR. BENSON: Yes, that's true.  20 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Wyoming 21 


state legislature violated Article 15, Section 13 of the state Constitution which prohibited the 22 


legislature from voting to pass any bill which imposed a tax on the people of Wyoming unless the 23 
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bill specified a specific purpose to which the bill to be imposed under the -- unless the tax -- just a 1 


second -- unless the bill specified the specific purpose to which the tax to be imposed under that 2 


bill would be applied?  3 


 MR. BENSON: Yes, that's true. Page 265 and 271, Volume 1 of "The Law That Never 4 


Was".  5 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Wyoming 6 


state legislature violated Article 3, Section 20 of the state Constitution by voting only on the title of 7 


the bill?  8 


 MR. BENSON: Yes, that's very true, MR. Schulz.  9 


 MR. SCHULZ: Is it true that the income tax at -- before I go on.  MR. Benson, if I might 10 


say this, the people are indebted to you.  11 


 MR. BENSON: Thank you, MR. Schulz.  12 


 MR. SCHULZ: They are indebted to you and MR. Beckman for deciding first to undertake 13 


this task. And then for the sacrifice that was obviously part and parcel of completing this task. 14 


Going to every state and doggedly pursuing every single document related to the ratification of the 15 


Sixteenth Amendment, and documenting it as thoroughly as you have. Again, thank you.  16 


 MR. BENSON: Thank you.  17 


 MR. SCHULZ: Is it true that the income tax at Subtitle A of the Internal Revenue Code 18 


cannot be lawfully and constitutionally collected if the Sixteenth Amendment is not a valid 19 


amendment to the Constitution of the United States,  MR. Becraft?  20 


 MR. BECRAFT: Yes.  21 


 MR. SCHULZ: The basis of your answer to the question?  22 


 MR. BECRAFT: A wide variety of cases wherein the courts mentioned, just like you 23 
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pointed out yesterday with the New York Times and all of the statements by the public officials. 1 


The same things manifests itself in the courts and I think if you'll hold up here on the screen, the 2 


Parker case, "Parker against the Commissioner of Internal Revenue." We've highlighted in yellow 3 


some of the various statements that they make. For example, I am looking at part of the Parker 4 


decision, the second yellow part; it says Sixteenth Amendment merely eliminates the requirement 5 


that the direct income tax be apportioned among the states. You're looking at the Sixteenth 6 


Amendment from that view point; if you eliminate it, we are back to the same type of constitutional 7 


standard for imposition of taxes as under the Pollock decision. So direct taxes would have to be, the 8 


direct income taxes would have to be apportioned.  9 


 MR. SCHULZ: Is it true that the income tax imposed by Subtitle A are not apportioned, so 10 


if the Sixteenth Amendment was not ratified, the taxes imposed by Subtitle A are not constitutional 11 


under Pollock?  12 


 MR. BECRAFT: Yeah, the current income tax is not apportioned just like the first income 13 


tax that was challenged in the Pollock case was not apportioned.    14 


 MR. SCHULZ: It's not constitutional under the Constitution; it violates the Constitution?  15 


 MR. BECRAFT: Taking into consideration the Sims decision that declares that income is 16 


property, no doubt about it, yes.  17 


 MR. SCHULZ: Is it true that in 1913 Congress passed the following income tax act. 18 


Quoting from its Section A, Subdivision 1. "That there shall be levied, assessed, collected and paid 19 


annually upon the entire net income arising or accruing from all sources in the proceeding calendar 20 


year to every citizen of the United States, whether residing at home or abroad, and to every person 21 


residing in the United States, though not a citizen thereof, a tax of one percentum and a like tax 22 


shall be assessed, levied, collected and paid annually upon the entire net income from all property 23 
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owned and of business trade or profession carried on in the United States by persons residing 1 


elsewhere."?  2 


 MR. BECRAFT: You accurately read Section 2, Subparagraph A, Subdivision 1 of the 3 


1913 act. Section 1 of this bill was a tariff, a protective tariff for the duties and imports. Section 2 4 


started, I think page 166.  5 


 MR. SCHULZ: And the act is the act, is 38 statutes, 166?  6 


 MR. BECRAFT: Correct.  7 


 MR. SCHULZ: Passed on October 3, 1913?  8 


 MR. BECRAFT: Ye. The first income tax under the Sixteenth Amendment.  9 


 MR. SCHULZ: Is it true that MR. Brushaber, a citizen, MR. Brushaber, challenged this 10 


income tax as being unconstitutional?  11 


 MR. BECRAFT: I call him Brushaber; a lot of people do. There is a lot of different ways 12 


to pronounce that name; but that's exactly what happened in this particular case, which is now 13 


displayed on the screen.  14 


 MR. SCHULZ: Is it true that in the Brushaber decision, the United States Supreme Court 15 


held that the tax on income was an excise tax?  16 


 MR. BECRAFT: That's the thrust of the opinion and there is a sentence in the case that 17 


deals with that proposition, it's something like 200 words long; it's extremely complicated. It 18 


resulted in confusion. But a number of courts have flat out stated that Brushaber declares that the 19 


income tax is an excise tax.  20 


 MR. HANSEN: The Supreme Court justice who ruled in that case, was it not E.B. White?  21 


 MR. BECRAFT: He had written a dissenting opinion in the Pollock case.  22 


 MR. HANSEN: So he may have had an axe to grind in that case?  23 
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 MR. BECRAFT: He was the justice on the Supreme Court back in 1894 when the Pollock 1 


case was decided. He wrote a dissent. He said it was an excise tax. By the time of 1914, 1915, 2 


1916, he's now chief justice so he can naturally assign, and he did obviously in this case, assign 3 


writing of the opinion to himself.  4 


 MR. SCHULZ: Let's go to question 104, MR. Bodine. Is it true that in "Eisner v. 5 


Macomber," the U.S. Supreme Court held a tax on income was a direct tax but could be imposed 6 


without apportionment because the Sixteenth Amendment gave Congress the power to lay and 7 


correct taxes on incomes from whatever source derived without apportionment among the states 8 


and without regard to any census or enumeration?   9 


 MR. BECRAFT: If that's posed as a question, I will answer yes and we now have Exhibit 10 


54 up on the screen, the yellowed portions of the Eisner case.  11 


 MR. SCHULZ: What was the date of the Brushaber decision by the United States Supreme 12 


Court?  13 


 MR. BECRAFT: 1916.  14 


 MR. SCHULZ: 1915.  15 


 MR. BECRAFT: 1916.  16 


 MR. SCHULZ: What was the date of the Eisner decision?  17 


 MR. BECRAFT: 1920.  18 


 MR. SCHULZ: So, is it fair to say that the United States Supreme Court, in speaking to -- 19 


was this --  20 


 MR. BECRAFT: May I suggest something? This is the last --  21 


 MR. SCHULZ: Yes. Go ahead.  22 


 MR. BECRAFT: This would be one of the last times in which the Supreme Court of the 23 
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United States took the opportunity, kind of characterized what the Sixteenth Amendment 1 


accomplished.   2 


 MR. SCHULZ: But with respect to the issue of direct versus indirect; in the Brushaber 3 


decision, the United States Supreme Court characterized the income tax as an indirect tax. 4 


However, four years later the U.S. Supreme Court appears to have, did in fact, overrule or overturn 5 


its earlier decision by declaring it to be a direct tax.  6 


 MR. BECRAFT: I whole heartedly agree.  7 


 MR. SCHULZ: And is this not the last time that the U.S. Supreme Court spoke on this 8 


subject?  9 


 MR. BECRAFT: To my knowledge.  10 


 MR. SCHULZ: In looking at the Eisner decision, is it not true that the court held as 11 


follows: The Sixteenth Amendment must be construed in connection with the taxing clauses of the 12 


original Constitution and the effect attributed to them before the amendment was adopted. In 13 


"Pollock v. Farmers" under the act of August 27, 1894, it was held that taxes upon rents and profits 14 


of real property were in effect direct taxes upon the property from which such income arose, 15 


imposed by reason of ownership, and that Congress could not impose such taxes without 16 


apportioning them among the states according to population as required by Article 1, Section 2, 17 


Clause 3, and Section 9, Clause 4 of the original Constitution?  18 


 MR. BECRAFT: I believe we have that up on the screen. Well, not necessarily there. But 19 


that is a quote from the decision, MR. Schulz.  20 


 MR. SCHULZ: Do we have Exhibit 54,  MR. Bodine?  21 


 MR. BECRAFT: It's on the screen -- yes, it is. I agree the very top yellowed part is what 22 


you just read.  23 
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 MR. SCHULZ: Before we go further, let me ask MR. Becraft; the United States Supreme 1 


Court in "Plessy versus Furguson"  2 


 MR. BECRAFT: Overruled.  3 


 MR. SCHULZ: Declared blacks to be separate but equal?  4 


 MR. BECRAFT: True.    5 


 MR. SCHULZ: The United States Supreme Court years later reverse itself and declared 6 


blacks equal?   7 


 MR. BECRAFT: True.  8 


 MR. SCHULZ: In "Brown versus Board of Education"; is that true?  9 


 MR. BECRAFT: I believe so but that happens occasionally.  10 


 MR. SCHULZ: So the Supreme Court does reverse itself occasionally?  11 


 MR. BECRAFT: True.  12 


 MR. SCHULZ: Did it not, and it reversed itself on the issue of income taxes, whether they 13 


are indirect or direct --  14 


 MR. BECRAFT: Here you have self evidently a pronouncement by the Supreme Court in 15 


the Eisner case, which when anybody sits down and reads, it quite evidently appears that the 16 


Supreme Court is characterizing the federal income tax as a -- the exercise of the direct taxing 17 


power and that the purpose and function of the Sixteenth Amendment was to eliminate any 18 


requirement that such a direct tax imposed upon the property known as income be apportioned. 19 


And that appears to be -- although I have some arguments with some people saying well no, that's 20 


not the way it is. I just go along with the plain wording and I think you do too.  21 


 MR. SCHULZ: So, on the issue of whether or not an income tax, direct tax on people, an 22 


income tax is a direct or indirect tax, would not a reasonable person, a reasonable man have to 23 
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conclude in looking at the array of decisions and concerning himself with just what the United 1 


States Supreme Court has had to say on the subject. Would not a reasonable man conclude based 2 


on Eisner, the last time the United States Supreme Court spoke on the subject, a reasonable man 3 


would have to conclude it's a direct tax?  4 


 MR. BECRAFT: True, and when combined with later decisions by the federal appellate 5 


courts, when they come out and characterize the nature of the tax, they say the same thing.  6 


 MR. SCHULZ: We'll get to that in a moment. Thanks. Did the Supreme Court in Eisner 7 


also say, "Afterwards and evidently in recognition of the limitation upon the taxing power of 8 


Congress thus determined, the Sixteenth Amendment was adopted in words lucidly expressing the 9 


object to be accomplished. The Congress shall have power to lay and collect taxes on incomes from 10 


whatever source derived without apportionment among the states and without regard to any census 11 


or enumeration as repeatedly held, this did not extend the taxing power to new subjects but merely 12 


removed the necessity which otherwise might exist for an apportionment among the states of taxes 13 


laid on income"; is that not part of the Eisner decision?  14 


 MR. BECRAFT: You read quite well, straight out of the opinion.  15 


 MR. SCHULZ: Did court then go on to say, "A proper regard for its genesis, as well as its 16 


very clear language, requires also that this amendment shall not be extended by loose construction 17 


so as to repeal or modify except as applied to income, those provisions of the Constitution that 18 


require an apportionment according to population for direct taxes upon property, real and personal. 19 


This limitation sill has an appropriate and important function and is not be overridden by Congress 20 


or disregarded by the courts?  21 


 MR. BECRAFT: So true; that's out of the case.  22 


 MR. SCHULZ: These are some series of questions that are not now before the panel or in 23 
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the evidence in the record, but will be. Is it not true,  MR. Becraft, that the federal appeals courts 1 


have declared the income tax, certain federal appeals courts, have declared the income tax to be a 2 


direct tax?  3 


 MR. BECRAFT: That's true.  4 


 MR. SCHULZ: Is it not true that the Fifth Circuit Court of Appeals in 1984 in Parker v. 5 


Commissioner held as follows: The Sixteenth Amendment merely eliminates the requirement that 6 


the direct income tax be apportioned among the states. The Sixteenth Amendment was enacted for 7 


the express purpose of providing for a direct income tax?  8 


 MR. BECRAFT: That's what the Parker court said.  9 


 MR. SCHULZ: Is it not also true that the the Seventh Circuit in 1986, in "Coleman versus 10 


Commissioner" held that the argument, that the income tax was an excise tax, was frivolous on its 11 


face, the court having declared the power thus long predates the Sixteenth Amendment which did 12 


no more than remove the apportionment requirement?  13 


 MR. BECRAFT: The Seventh Circuit said that in that case.  14 


 MR. SCHULZ: Is it true that the Eighth Circuit in 1980 in "The United States versus 15 


Francisco", held that the cases cited by Francisco clearly established that the income tax is a direct 16 


tax?  17 


 MR. BECRAFT: True.  18 


 MR. SCHULZ: Is it true that the Tenth Circuit in 1982 in the case "United States v. 19 


Lawson" held the Sixteenth Amendment removed any need to apportionment income taxes among 20 


the states that otherwise would have been required by Article 1, Section 9, Clause 4?  21 


 MR. BECRAFT: That court said that.  22 


 MR. SCHULZ: So here we have, is it not true, 6 -- how many courts of appeals, federal 23 
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courts of appeals are there?  1 


 MR. BECRAFT: In the states we have 11; when you throw in the D.C. circuit, that's 12. 2 


Then we've also within the last couple of years got another one; basically a total of 13.  3 


 MR. SCHULZ: So we have 6 of the federal appeals courts ruling and comporting, 4 


complying with the United States Supreme Court in the Eisner decision declaring the income tax to 5 


be a direct tax and that it is the Sixteenth Amendment that authorizes Congress to impose an 6 


income tax on the people without apportionment?  7 


 MR. BECRAFT: That is correct.  8 


 MR. SCHULZ: So the issue of the ratification of the Sixteenth Amendment then becomes 9 


all the more important?  10 


 MR. BECRAFT: Yes.  11 


 MR. SCHULZ: And if the Sixteenth Amendment was not properly or legally ratified, we 12 


are then left with essentially control by the Constitution which requires apportionment of an 13 


income tax?  14 


 MR. BECRAFT: Yeah, and we would go back to the condition of the law of the point 15 


under the Pollock case which held in order to tax the income from real personal property, the tax 16 


had to be apportioned, which is extremely difficult.  17 


 MR. HANSEN:  MR. Becraft, I have a question about the apportionment requirement. If, 18 


would there be a requirement to modify the other amendments or the other parts of the 19 


Constitution, for instance, Article 1, Section 9, Clause 4; Article 1, Section 2, Clause 3, which 20 


reference the requirement for apportionment among states of direct taxes. Would there have been a 21 


requirement as a result of the Sixteenth Amendment to go back and modify those clauses to remove 22 


or to make an exception to the apportionment requirement and create an enabling clause?  23 
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 MR. BECRAFT: Are you saying or are you asking whether or not the Sixteenth 1 


Amendment modified those provisions?  2 


 MR. HANSEN: Yes. If it did, would there have been a requirement for Congress to explain 3 


that in those portions of the Constitution as a result of the changes introduced by the Sixteenth 4 


Amendment?  5 


 MR. BECRAFT: Yeah, and there were during the course of the effort to propose the 6 


Sixteenth Amendment, there were such ideas generated by Congress -- Well, let's knock out those 7 


provisions. That didn't happen. But, you know, if Congress were going to modify other provisions 8 


of the Constitution, one would naturally expect that any such amendment would say this previous 9 


provision of the Constitution is being amended; that didn't happen. And because it didn't happen, 10 


Justice White made certain comments in that respect in his decision in the Brushaber case.  11 


 MR. HANSEN: Was that the same chief justice that ruled in the Eisner case?  12 


 MR. BECRAFT: I can't recall off the top of my head. I don't think White wrote Eisner, did 13 


he?  14 


 MR. SCHULZ: I am struggling here,  MR. Becraft. There is a line of questioning here 15 


which we have, which will be part of the record of this citizens' hearing, which raises the void for 16 


vagueness doctrine in which we point out that in spite of the fact that we have the United States 17 


Supreme Court in Eisner holding that the income tax is a direct tax and therefore subject to the 18 


apportionment requirement; and that we have these federal courts of appeals in the 1980s all 19 


agreeing. We also have some federal court of appeals that have ruled explicitly, clearly, that the 20 


tax, the income tax is an indirect tax.  21 


 MR. BECRAFT: That is true.  22 


 MR. SCHULZ: Obviously those federal appeals courts rulings that conflict with the 23 
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Constitution and the Eisner, United States Supreme Court in Eisner, should be disregarded, any 1 


reasonable man would disregard those. The people within those districts served by those appeals 2 


courts as reasonable people looking only at the United States Supreme Court decision in Eisner 3 


could disregard, could ignore those federal appeals courts decisions that ruled, that hold that the tax 4 


is an indirect tax, could they not?  5 


 MR. BECRAFT: I have to acknowledge that people do that. However, even the decisions 6 


that deal with a construction or interruption of what was accomplished by means of the Sixteenth 7 


Amendment; when they reached the result -- Oh, the Sixteenth Amendment declares that it's an 8 


excise. It doesn't matter to me, under either argument whether the court, this looking at the 9 


Sixteenth Amendment declares it as a direct tax or whether the court that's looking at the Sixteenth 10 


Amendment declares that it's an excise tax, sill both positions are dependent upon the Sixteenth 11 


Amendment.  12 


 MR. SCHULZ: And the right to labor, and the jurisdiction, the constitutional restriction, 13 


the legislative jurisdiction, violations and so forth. But it does in the alternative, even if the Eisner 14 


didn't rule that way, in holding that the tax is a direct tax. In the alternative we have, the people 15 


have another argument here, and that is given all of these conflicting opinions by the, call them 16 


lower courts, we could certainly argue that the whole matter is very vague and that would bring 17 


into issue the void for vagueness doctrine, legal doctrine, would it not?  18 


 MR. BECRAFT: Can I pose a question to you in response to your question? Don't you as 19 


an ordinary American think that the courts of this nation should have reached unanimous 20 


agreement on the nature of the federal income tax after some, you know, 90 years? Do you not? 21 


That's my personal opinion. I think the courts should be unanimous. The problem, however, is that 22 


the courts are not unanimous. You can sit there and point out these conflicting opinions.  23 
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 MR. SCHULZ: The only thing that matters is what the United States -- (inaudible).  1 


 MR. HANSEN: Apply that to more than one taxpayer.  2 


 MR. BECRAFT: But I don't see them even following that in their day-to-day operations. 3 


And their lawyers don't.  4 


 MR. SCHULZ: 5 


 MR. BANISTER: This is a good point. If the United States Supreme Court has declared 6 


the income tax to be a direct tax, it's safe to say that the only reason the Service, the Internal 7 


Revenue Service, the enforcing people are enforcing payment of the income tax as though payment 8 


were compulsory, is because of the Sixteenth Amendment.  9 


 MR. BANISTER: There is no doubt about that; at least I can speak up until 1999, when I 10 


was there. In fact, I brought this up briefly yesterday, there is a pamphlet that the IRS hands out to 11 


the population enmass. I imagine millions of these have gone out. It's called the amazingly, "Just 12 


the Facts of Why Do I Have to Pay Taxes?"  13 


 MR. BENSON: I never received one, Joe.  14 


 MR. BANISTER: You went and looked for the facts and you didn't find them here. But in 15 


this pamphlet of facts relating to the Sixteenth Amendment it says, I quote, "Congress used the 16 


power granted by the Constitution and the Sixteenth Amendment and made laws requiring all 17 


individuals to pay tax." Obviously this isn't the law, but this is what the IRS shares, free of charge, 18 


with millions of Americans.  19 


 MR. HANSEN: And  20 


 MR. BANISTER:, are you aware of whether or not the IRS can be held legally responsible 21 


for the information that it puts on such pamphlets and their publications and furthermore provides 22 


to people who call up on their 800 number?  23 
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 MR. BANISTER: To my knowledge, anything that the IRS puts out is not supposed to be 1 


relied upon which amazes me because if it's not supposed to be relied upon, why is it being release 2 


at all?  3 


 MR. HANSEN: Absolutely.  4 


 MR. BANISTER: I don't know if this is the appropriate time, but being that I am speaking 5 


about the pamphlet, it illustrates how myself as a special agent and certified public accountant, I 6 


don't have a large ego, but I do -- I felt proud that I had achieved a bachelor's degree, passed the 7 


CPA exam, was trusted to carry a gun and a badge around for about five years and I certainly 8 


believe that I had a reasonable grasp of how to comply with and administer tax laws. I think that's a 9 


minimum standard, being that I was carrying a gun and handcuffs around. But these types of 10 


pamphlets were consistent with the kinds of memorandums and training that a special agent or a 11 


revenue agent or revenue officer in the IRS would be exposed to. And I have to read this paragraph 12 


to you; I believe I read it to you yesterday. I quote, and in this Just the Facts pamphlet they're 13 


presenting arguments or positions that might be contrary to what the IRS says. So, I am going to 14 


quote this paragraph: "Illegal tax protester groups have used a variety of false or misleading 15 


arguments for not paying taxes. They build their complicated arguments that the income tax system 16 


is illegal by stringing together unrelated ideas plucked from widely conflicting court rulings, 17 


dictionary definitions, government regulations and other sources." Then it goes on to list some of 18 


those things. I have to admit, as I am sure John Turner and Sherry Jackson will also testify to, that 19 


it was this kind of propaganda that I believed that people like MR. Bensen, like MR. Becraft, like 20 


Mrs. Kidd, you name it; any of the witnesses that are showing up and the evidence that's been 21 


presented was, as the IRS described it, not to be believed. And I can only assume that as the 22 


viewers across America and the people in this conference hall have seen, this evidence is as 23 
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documented as anything I have ever seen. It was that same kind of evidence that I investigated 1 


during off duty time while I was a special agent that convinced me that these are not just the facts. 2 


This stuff is propaganda and it's meant for those who will not look beyond the pamphlet, as I failed 3 


to do, at least for a certain part of my career.  Once I looked beyond the pamphlet, once I opened up 4 


my mind to accept the possibility that the IRS and the federal government may not have my best 5 


interests at heart, I discovered a mountain of evidence and you're seeing just the tip of the mountain 6 


that shows that gentlemen like MR. Bensen, MR. Becraft, MR. Beckman, people that have been 7 


beating their heads against the wall for decades are not only correct, but they are truthful, they are 8 


courageous and they have your best interests at heart.  9 


 MR. HANSEN: And MR. Becraft, can you tell us what the opinion of the appellate or 10 


circuit courts is on the issue of the credibility of IRS propaganda, I mean publications, and whether 11 


or not we should reply upon those to sustain a position?  12 


 MR. BECRAFT: To bring up the subject matter of Joe, what he just had to say, there is 13 


this old maxim I think a lot people have heard, it's dangerous to be right when the government is 14 


wrong.  But to answer your question specifically, I use in criminal cases, I have a number of people 15 


that will come along and read government documents and where I applied. Well, there's a principle 16 


of law that manifests itself in the cases that you can rely upon the word of the government. That 17 


may be incredibly dangerous because the government can, nonetheless, even though you have 18 


relied upon the word of the government, come back and attack you and that does happen. And quite 19 


often when I tender, I request jury instructions in a criminal case and say judge, the evidence shows 20 


that this man read this government and he read that government document, and he read that 21 


government document, and there is a principle of law that you can rely upon the word of the 22 


government. Quite often the judges refuse to give those jury instructions, and the reason might be, 23 
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not that it's not law, but it's incredibly stupid to rely upon the government.  But nonetheless, I think 1 


the American people have an obligation if you want to build legal arguments regarding the income 2 


tax, I think the people do in fact need to use as evidence, documents generated and offered by 3 


government.  4 


 MR. BANISTER: By the way, that is what the government uses to build a case against 5 


you. When I see documents like the one that showed the governor of a state crossed out a word and 6 


put another word, it made me think about the numerous tax cases that I was involved where 7 


somebody might have a cancelled check and crossed it out and tried to tell someone that I did this 8 


check on this date and you find it to be wrong, you find them to have lied and the documents, as 9 


MR. Bensen pointed out earlier, the documents are the most critical piece of evidence and the paper 10 


trail is what convicts people almost every time that I have ever been able to see, and the paper trail 11 


showing the government's activities over the last 80 or 90 years should speak for itself.  12 


 MR. HANSEN: Returning to that subject briefly, MR. Becraft. If there is a conflict 13 


between what the law, that is the statutes or the Constitution say, and what the IRS reports or 14 


represents in their publications, which of the two take precedence?  15 


 MR. BECRAFT: If you rank them naturally just a statement like 16 


 MR. BANISTER: has pointed out that's found in a little short publication of the IRS, "Just 17 


the Facts", that is not a document that would prevail over statutes and constitutional provisions. 18 


They are superior to mere publications; however, that does not mean, though, that you might not be 19 


caught into a trap based upon conflicting words of a government agency. And I do think that we 20 


have as an exhibit here the Critzer case. The Critzer case is a situation where a lady was told by the 21 


Bureau of Indian Affairs that she was not required to file income tax returns. Some years after she 22 


relied upon the advice of the Bureau of Indian Affairs, she was confronted with the IRS, which said 23 
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she was required to file income tax returns, and they prosecuted her for that. The Fourth Circuit 1 


came out and said look, this lady is caught between two conflicting positions of government 2 


agencies. The same government told her two different things and under those circumstances, you've 3 


got uncertainty of the law, and in that particular case the court said that that uncertainty of the law 4 


requires that this lady's conviction be set aside. Now I can show you repeatedly, the government 5 


throws out this document they frequently provide to people that are asking questions about taxes. 6 


They have this little publication "Frequently Asked Questions," or something like that. That thing's 7 


changed over the years. I have seen their answer change 180 degrees in certain respects. And to 8 


give you one example of that, Congressional Research Service Report 97-59a published in March 9 


of last year, described the income tax -- and by the way, this particular report is published by 10 


Congress, and it's only meant for consumption by Congress, and you have to jump through hoops 11 


to get a copy of it. It describes the income tax as an indirect excise tax. And yet Eisner in 1920 12 


described the income tax as a direct tax. So, if the Supreme Court and the U.S. Congress 90 years 13 


after we passed the Sixteenth Amendment still can't agree, what are we supposed to think as 14 


citizens? Well, may I point out to you, I have recently seen a newer version of the document that 15 


you're talking about; now that particular constitutional section, the section that deals with the nature 16 


of the income tax is entirely changed and they acknowledged that the courts are conflicted over the 17 


matter, but they say it does not matter.  18 


 MR. BENSON: I cannot help, MR. Schulz, but to wonder after we have been talking about 19 


these earlier cases 1916, 1918, 1920, if they knew then the fraudulent act of the Sixteenth 20 


Amendment that was committed by Philander Chase Knox in the various states, how would these 21 


courts have ruled then? I think we have an entirely different picture and thanks to you and your 22 


organization, you're bringing things together that no one else has ever been able to do. We have 23 
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tried to get to Washington numerous times but were not successful. Thanks to Bob Schulz we have 1 


been successful and we are here today, and we'll be here tomorrow if necessary.  2 


 MR. SCHULZ: I thank you for that. It's the Foundation and the contribution of many 3 


people. It's a team effort on our part. We have people in Fairbanks, Alaska; California, Atlanta; lots 4 


of folks around the country that are supporting and working with the Foundation to try and get the 5 


government, simply to try to get the government to answer these questions. MR. Becraft, just a 6 


couple of more questions. For those people who are unable to reach the conclusion that I have 7 


reached with respect to the court decisions on this issue of whether it's an indirect or a direct tax, I 8 


know there are lots of folks out there, Otto Skinner and others that say it's an indirect tax, an excise 9 


tax. For those who just cannot understand that the last time the United States Supreme Court spoke 10 


on this subject was the Eisner case and they said it's direct, that's it. For those who see the 11 


conflicting, like the Congressional Research Service who say the courts are conflicted. Let's talk, 12 


the next couple of questions are directed at the void for vagueness doctrine. Let's go to question 13 


110. Admit, MR. Becraft, that when a law is ambiguous, it's unconstitutional and cannot be 14 


enforced under the void for vague doctrine because it violates due process protections guaranteed 15 


by the Fifth and Sixth Amendments as described by the Supreme Court in the following decisions: 16 


In the "Lanzetta v. New Jersey" decision, the U.S. Supreme Court dealt with the origin of the 17 


doctrine, and in the "Screws v. United States" decision, the U.S. Supreme Court and in the 18 


"Williams v. United States" decision and in the "Jordon v. De George" decision, the Supreme Court 19 


dealt with the development of the doctrine. Is it not true, MR. Becraft, to rephrase the question, that 20 


when a law is ambiguous it is constitutional and cannot be enforced under the void for vagueness 21 


doctrine because it violates due process protections guaranteed by the Fifth and Sixth Amendment 22 


as described by the Supreme Court in these cases?  23 
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 MR. BECRAFT: Yeah. And I just got through mentioning several other cases that dealt 1 


with the same proposition.  2 


 MR. SCHULZ: Do you agree that the void for vagueness doctrine of the Supreme Court 3 


was also described in "U.S. v. De Cadena" as follows: "The court held the central purpose of void 4 


for vagueness doctrine with respect to interpretation of a criminal statute is to warn individuals of 5 


the criminal consequences of their conduct, criminal statutes which fail to give due notice that an 6 


act has been made criminal before it is done are unconstitutional deprivations of due process of 7 


law"?  8 


 MR. BECRAFT: Unfortunately -- before the hearing I looked at all of the cases. I have no 9 


problem with that proposition. I can't say that De Cadena says that, but I have no problem with the 10 


proposition. Unfortunately, before the hearing I didn't have a chance to look at that particular one. 11 


This is one case that I picked illustrative of the proposition "Collander against Lawson."  12 


 MR. SCHULZ:  MR. Bodine, do we have exhibit Exhibit 59d? We will have it.  13 


 MR. BECRAFT: But I have no problems with the legal proposition that's stated there.  14 


 MR. SCHULZ: There are a number of other questions, which relate to the Sixteenth 15 


Amendment in this line of inquiry which will be included in the record of the hearing. Well, let's go 16 


through them quickly. Under 111, is it true that in 1894 the United States Constitution recognized 17 


two classes of taxes, direct taxes and indirect taxes?  18 


 MR. BECRAFT: Absolute truth.  19 


 MR. SCHULZ: And the basis of that answer?  20 


 MR. BECRAFT: Well, Pollock, which is an exhibit.    21 


 MR. SCHULZ: Is it true that in 1894 the United States Constitution in Article 1, Section 2, 22 


Clause 3 and Article 1, Section 9, Clause 4 required apportionment of all direct taxes?  23 
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 MR. BECRAFT: Absolutely true.  1 


 MR. SCHULZ: Is it true that in 1994 the United States Constitution in Article 1, Section 8, 2 


Clause 1, required all indirect taxes to be uniform?  3 


 MR. BECRAFT: True.  4 


 MR. SCHULZ: Is it true that in 1894 no one doubted that an excise tax was an indirect tax 5 


as opposed to a direct tax?  6 


 MR. BECRAFT: True.  7 


 MR. SCHULZ: Question 115. Is it true that in 1894 Congress passed the following income 8 


tax act.  9 


 MR. BECRAFT: That Section 27 that is displayed on the screen right now is straight out 10 


of the statutes.  11 


 MR. SCHULZ: Is it true that MR. Pollock, a citizen of the state of Massachusetts, 12 


challenged the 1894 income tax on the grounds that the tax imposed was a direct tax that was not 13 


apportioned?  14 


 MR. BECRAFT: Absolutely true.  15 


 MR. SCHULZ: And is it true that a majority of the justices of the United States Supreme 16 


Court found that the 1894 tax was a direct tax?  17 


 MR. BECRAFT: True.  18 


 MR. SCHULZ: Is it true that a minority of the justices of the United States Supreme Court 19 


in the Pollock case believed the 1894 tax was an indirect tax?  20 


 MR. BECRAFT: Yes, and we've previously discussed this. Chief Justice White, he was 21 


chief justice by 1916 when the Brushaber case came along, but he was just a new justice on the 22 


Supreme Court. In 1894 he wrote a dissent on the Pollock case.  23 
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 MR. SCHULZ: So, is it fair to say that Justice White heavily influenced decision in the 1 


Brushaber case, that the Brushaber decision comported with his minority opinion in Pollock, 2 


therefore did not comport with the Pollock court, nor did it comport with the Eisner court. It's sort 3 


of an anomaly?    4 


 MR. BECRAFT: Yeah, he's remained kind of constant. His position remained constant and 5 


I would say what would change would be the other all.   6 


 MR. SCHULZ: Is it true that the United States Supreme Court held the 1894 income tax 7 


was unconstitutional as being a violation of the apportionment requirements for direct taxes?  8 


 MR. BECRAFT: That's true.  9 


 MR. SCHULZ:  MR. Bodine, do we have an Exhibit 61? Is it true that in 1909 President 10 


Taft called a special session of the Congress for the purpose of amending the apportionment 11 


requirement for income taxes?  12 


 MR. BECRAFT: True.  13 


 MR. SCHULZ: Do we have his speech at Exhibit 61?  MR. Becraft, are you able to --  14 


 MR. BECRAFT: Would you like for me to read it?  15 


 MR. SCHULZ: Yes.  16 


 MR. BECRAFT: This is President Taft speaking, and this would be in 1909 when both the 17 


corporate excise tax had been adopted as well as when the Sixteenth Amendment was being 18 


proposed. This is what Taft had to say: "I therefore recommend to the Congress that both houses by 19 


two-thirds vote shall propose an amendment to the Constitution conferring the power to levy an 20 


income tax on the national government without apportionment among the several states in 21 


proportion to population. This course is much to be preferred to the one proposed of reenacting a 22 


law once judicially declared to be unconstitutional. For the Congress to assume that the court will 23 
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reverse itself and to enact legislation on such an assumption will not strengthen popular confidence 1 


in the stability of judicial construction of the Constitution. It is a much wiser policy to accept the 2 


decision and remedy the defect by amendment in due and regular course. Again, it is clear that by 3 


enactment of the proposed law, the Congress will not be bringing money into the treasury to meet 4 


the present deficiency but by putting on the statute book a law already there and never repealed will 5 


simply be suggesting to the executive officers of the government their possible duty to invoke 6 


litigation. "Would you care for me to read the whole thing?  7 


 MR. SCHULZ: Yes.  8 


 MR. BECRAFT: "If the court should maintain its former view, no tax would be collected 9 


at all. If it should ultimately reverse itself, still no tax would have been collected until after a 10 


protracted delay. It is said that the difficulty and delay in securing the approval of three-fourths of 11 


the states will destroy all chance of adopting the amendment. Of course, no one can speak with 12 


certainty upon this point, but I have become convinced that a great majority of the people of this 13 


country are in favor of investing the national government with the power to levy an income tax and 14 


that they will secure the adoption of the amendment in the states if proposed to them. "Second, the 15 


decision in the Pollock case left power in the national government to levy an excise tax which 16 


accomplishes the same purpose as a corporation income tax and is free from certain objections 17 


urged to the proposed income tax measure. I therefore recommend an amendment to the tariff bill 18 


imposing upon all corporations enjoy stock companies for profit except national banks otherwise 19 


taxed, savings banks and building and loan associations, an excise tax measured by 2 percent on the 20 


net incomes of such corporations. This is to be an excise tax upon the privilege of doing business as 21 


an artificial entity and a freedom from the general partnership liability enjoyed by those who own 22 


the stock." I believe that's enough.  23 
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 MR. SCHULZ: Is it fair to say then that the President in proposing the Sixteenth 1 


Amendment, did so in response to the Supreme Court's Pollock decision and did so to get around, 2 


circumvent the constitutional prohibition on direct taxes without apportionment?  3 


 MR. BECRAFT: Yes.  4 


 MR. HANSEN: And this phrase that's used here, shall propose an amendment to the 5 


Constitution conferring the power to levy an income tax upon the national government; did not the 6 


national government already have an income tax on corporations through the corporate excise tax 7 


of 1909 at that point?  8 


 MR. BECRAFT: I believe at that time although this may have been a statement made on 9 


the eve of adopting the corporate excise tax, I would have to compare the two.  10 


 MR. SCHULZ: Is it true that during the Congressional debate on the income tax 11 


amendment, it was stated that the income tax would not touch one hair on a working man's head?  12 


 MR. BENSON: That's very true, yes.  13 


 MR. BECRAFT: By chance, is there an exhibit?  14 


 MR. SCHULZ: Do we have that exhibit in the database yet, MR. Bodine? We'll have it 15 


later. Well, I want to thank the panel very much. It's clear that the Sixteenth Amendment was 16 


fraudulently declared to have been ratified by the then Secretary of State Philander Knox in 17 


1913.For the benefit of the viewers and the record of the hearing, I think personally, Philander 18 


Knox the man, needs to be understood. Did he have a motivation to fraudulently declare the income 19 


tax to have been properly and legally ratified? Just who was this man and where did he come from?  20 


 MR. BENSON: He came from the state of Pennsylvania and he was a very powerful 21 


individual as his autobiography says. He was a very powerful man. As his autobiography says, he 22 


was the most feared man in Washington D.C. Very few men cared to do battle with Philander 23 







 


 
 


Copyright 2002 by W e  T h e  P e o p l e  F o u n d a t i o n  in Association with eKnowledge Group—the transcript may be quoted, 
copied, and redistributed for non-commercial use only.  For more information or to purchase video/evidence/VCD/VHS please visit 


w w w . g i v e m e l i b e r t y . o r g  


217


Knox. Philander Knox was responsible for getting into play the Sixteenth Amendment, the 17th 1 


Amendment and the dreaded Federal Reserve. He was a brilliant attorney, no question by the 2 


wording that I read. Why he did what he did is beyond me; after reading the documents, he knew 3 


better. His attorney, his solicitor, presented the flaws in the ratification of the Sixteenth 4 


Amendment by the states, and yet he accepted them. And he accepted them, I believe, because of, 5 


with the reading that I have done, because to get the Federal Reserve into place, and we all know 6 


how the Federal Reserve is.  7 


 MR. SCHULZ:  MR. Bensen, in your work, in your research, did you also investigate to 8 


some extent Philander Knox, who he was, where he came from, what his motivation might have 9 


been?  10 


 MR. BENSON: Yes, that's in a part of the reliance defense program that I put out. There is 11 


a reliance defense package, there is material in there about Philander Knox, yes. What he did, how 12 


he did it, how he became into power and et cetera.  13 


 MR. SCHULZ: Prior to his years in the United States Senate, prior to his years as attorney 14 


general, prior to his years as secretary of state, is it not true that he as an attorney working out of 15 


Pittsburgh, that he had clients that included most of the, I mean the largest industrial financial 16 


companies in the world? His clients included the Morgans, the Vanderbilts the Rockefellers, and 17 


people like that, corporations like that?  18 


 MR. BENSON: The railroads, yes, the steel mills, yes. He had all of them, yes.  19 


 MR. SCHULZ: Is it true that, did your research uncover the fact that he put together the 20 


largest cartel in the world history, the American history; that he brought together many of these 21 


corporations and put together a cartel, a private cartel?  22 


 MR. BENSON: Yes, that's very true. Philander Knox was also responsible for clearing all 23 
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of the land titles for the Panama Canal so it could be purchased, which was a tremendous job with 1 


everything else he had to do and what he did. I could find no excuse for him, and I tried to find an 2 


excuse. Why did you overlook this? Why after your solicitor, your attorney, you requested him to 3 


draft a letter for you, the 16-page memorandum finding out what the states did, how they did it. 4 


And when he knew that the states did not ratify that amendment, that they changed the wording, 5 


deliberately changed the wording, there was no typos. They went into committee. They went out of 6 


committee. They changed the wording in committee, yes.  7 


 MR. SCHULZ: Is it true that prior to 1913, that he was, if I am not mistaken, at the time 8 


attorney general, and that during his tenure there, the government of Honduras was having financial 9 


difficulties and that with Philander Knox's help, private banks, cartel of private banks agreed to 10 


lend money to that government with the understanding that the United States would guarantee 11 


repayment of that debt?  12 


 MR. BENSON: Of that debt, yes.  13 


 MR. SCHULZ: Provided further that the United States government and the banks would 14 


have in effect control of the taxing power of that government and that that taxing power would be 15 


used to impose a direct tax on the people of Honduras to pay that debt off?  16 


 MR. BENSON: That's very true, yes.  17 


 MR. SCHULZ: And is also not true that prior to 1913 in the country of Nicaragua that 18 


there were people there who were classified as rebels who were engaged in violent acts to 19 


overthrow the government of Nicaragua, and that with MR. Philander Knox's help, another cartel 20 


of banks agreed to lend those rebels money and that the United States agreed to guarantee the 21 


repayment of that debt to those banks, provided again, that should those rebels succeed in 22 


overthrowing the then government in Nicaragua, that that new government would also in effect 23 
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surrender its taxing power to the United States and to those  banks and that that taxing power be 1 


used in such a way that they would impose a direct tax on the people to pay that debt off?  2 


 MR. BENSON: Yes, that's true.  3 


 MR. SCHULZ: So, is it fair to conclude then that what happened here in 1913 in which 4 


we, the people of this country had imposed upon them a central bank, the Federal Reserve Bank, 5 


for the purpose of lending money fabricated, but nonetheless lending money to the United States of 6 


America to be paid back through a direct tax on the people, the income tax?  7 


 MR. BENSON: Yes, that's very true.  8 


 MR. BANISTER: In the law enforcement profession there's a term for that, it's called an 9 


MO, method of operation.  10 


 MR. SCHULZ: So, in many ways, Philander Knox and his friends in the financial end of 11 


the banking community used the model established in Honduras and Nicaragua for what happened 12 


here, what they helped influence here in America in 1913?  13 


 MR. BENSON: Yes, that's correct. Absolutely.  14 


 MR. SCHULZ: A rhetorical question. Philander Knox, is that where the word 15 


"philandering" comes from?  16 


 MR. BENSON: I believe we have to say yes. He knew better, MR. Schulz; he certainly 17 


knew better.  18 


 MR. SCHULZ: All right. So, thank you very much again MR. Benson and   19 


 MR. BANISTER:. It's now about twelve o'clock, we will gather again here and continue 20 


with our lines of inquiry at one o'clock sharp. We will have a line of inquiry on the Fourth 21 


Amendment and due process violations, routinely, routine violations or violations of the due 22 







 


 
 


Copyright 2002 by W e  T h e  P e o p l e  F o u n d a t i o n  in Association with eKnowledge Group—the transcript may be quoted, 
copied, and redistributed for non-commercial use only.  For more information or to purchase video/evidence/VCD/VHS please visit 


w w w . g i v e m e l i b e r t y . o r g  


220


process rights by the IRS in its day-to-day administrative procedures. We will see you after lunch. 1 


Thank you.(After a luncheon recess, the following took place:) 2 


3 
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1 Legislative Intent of President Taft 


44 Cong.Rec. 3344 (June 16,1909):  “The decision in the Pollock case left power in the National Government to levy an 
excise tax which accomplishes the same purpose, as a corporation income tax, but is free from certain objections urged to 
the proposed income tax measure.  I, therefore, recommend an amendment to the tariff bill imposing upon all corporations 
and joint stock companies for profit, except National banks (otherwise taxed) savings banks and savings and loan 
associations, an excise tax measured by two percent on the net income of such corporations.  This is an excise tax upon 
the privilege of doing business as an artificial entity and of freedom from a general partnership liability enjoyed by 
those who own the stock.” 


2 Issues of the Day 


2.1 Income Tax 


44 Cong.Rec. 4013 (1909):  “That the language has been carried along through a series of decisions of the court, where it 
was held various provisions of taxation not to impose direct taxes, and therefore not to be subject to the constitutional 
provision for apportionment.  It has spoken of them in slightly varying forms of language, as being with respect to the use 
or the privilege or the business or the facility or carryong on business; thus attaching the tax not to the thing, not to the 
property, but to the incorporeal, intangible privilege or power or process.  These words are designed to accomplish that; and 
I think they are taken from the very words of the court in the Spreckels Case.” 


44 Cong.Rec. 4393 (1909): “I agree with the chairman of the Ways and Means Committee (Mr. Payne), who made the 
opening remarks in this discussion, that we ought to have the power to lay an income tax in time of war, but I am not in 
favor of giving this Government the power to lay an income tax in time of peace.  With an amendment limiting it to time of 
war or other extraordinary emergencies, I would gladly vote for it; yes, I would vote to take every dollar of the property of 
every citizen of the United States, if need be, to defend the honor, dignity, or life of this Nation in the stress of war; but 
when it comes to a question of current expenses in time of peace, I would cut the expenses of the Government so as to keep 
them within our natural income.” 


2.2 Election of Senators: 44 Cong.Rec. 4435 (1909) 


“Mr. ADAIR.  The action of the Senate in dealing with the tariff emphasizes the fact that we have too many millionaires in 
that body and that a few high-priced funerals would be a good thing for the country.  As I am informed, there are now in the 
United States Senate 38 millionaires representing over $140,000,000.  What can the people expect at their hands but 
legislation designed to aid the special-privileged class.  I surely hope, Mr. Speaker, that the day will soon come when the 
Senators will be elected by popular vote of the people, and that the United States Senate will no longer be the dumping 
ground for millionaires, who have nothing in common with the plain people. 


“The power to rule men by intellectual and moral force, the test of statesmanship of a former day, is fast passing away, 
while the wealth, the uncrowning king, oftentimes lacking both and coveting neither, arrogantly seeks to rule in a domain 
where it is only fitted to serve.. Patriotism has given place to material expediency, and the love of country is supplanted by 
the love of money.  AN aptness of percentages and the successful manipulation of railroads and stock boards are often 
regarded as the most essential of senatorial equipments. 


“I hope the day will soon come when the United States Senate will be composed entirely of men who will represent more 
loyalty and less wealth, more patriotism and less plutocracy; men who love their country more than their money.  When 
that body is so made up, such tariff bills as the one we are now considering will never emanate from that end of the 
Capitol.” 


2.3 Evils of Corporations, Trusts, and Holding Companies 


2.3.1 44 Cong.Rec. 4036 (1909):  Corporations are destroying individual pursuits 


“Mr. DAVIS.  We find that the corporations of the country are invading every avenue of business and trade.  In my State 
we have trust companies formed for the purpose of transacting every kind and character of business.  They administer upon 
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your estate; they are guardians for your children; they absolutely carry their business to such an extent that it closes up the 
avenue of every individual effort.  The individual is entirely destroyed and the law-made creature takes his place.  
Whenever an individual seeks an opportunity for employment or for business, he finds the doors closed ot him by the law-
made creature, the corporation.” 


2.3.2 44 Cong.Rec. 4041 (1909): Exempting holding companies from the income tax 


[Senator Cummins commenting on proposed legislation to tax corporations while exempting holding companies]  
“Mr. CUMMINS.  Senators, I do not believe that such a law will stand. I do not mean that it will not stand the investigation 
of the courts.  I mean that it will not stand the criticism of the people, who are above all the courts and all legislatures and 
all other authorities of the land.” 


2.3.3 44 Cong.Rec. 4046 (1909):  Excise taxes don’t tax corporations, but shift taxes to poor 


“You talk about the power of great aggregations of capital; you talk about the crushing out of the life of the rights and of 
the opportunities of the individual-the policy against which we have struggled for several years… 


“But when the American people come to learn that this is simply a shifting of a tax in most cases upon the consumer, when 
they come to learn that millions of dollars can be invested in a corporation which will not pay one dollar of tax [a holding 
company], when they come to learn that this is a plain invitation to go on and enlarge a system which we have battled 
against these seven years, there is no danger of this or any other Congress taking the second step.  The American people 
will attend to that in their own behalf… 


“Based upon the theory that it is an excise tax, it exempts from that excise the very corporations [the holding companies] 
that in all human probability are the best able to pay the tax.  It exempts the great bondholders, the great accumulated 
fortunes of this country.” 


2.3.4 44 Cong.Rec. 4233 (1909):  Corporations have no moral concerns 


“Mr. NEWLANDS. We now come to the monopolistic holding company, the great trust organizations like the steel trust, 
for the purpose of holding the stock of other constituent companies, with the view to controlling and monopolizing 
production in certain lines.  Such an organization is not sustained by any moral consideration and is against public policy 
and the spirit of the interstate commerce law.” 


2.3.5 44 Cong.Rec. 4424 (1909):  Abuses of the wealthy 


“The idea that men like Carnegie, now the holder of more than $300,000,000 worth of the bonds of the United States Steel 
trust, escape federal taxation is indeed absurd.” 


2.4 Protective Tariffs 


2.4.1 General comments 


2.4.1.1 44 Cong.Rec. 4235 (1909):  Affect of tariffs 


“Mr. NEWLANDS.  In this connection I wish simply to state briefly that the [protective tariff] schedule presented by the 
Finance Committee of the production in this country of commodities covered by the tariff act shows that the total 
production amounted to about $13,000,000,000, and that the total imports of such commodities equaled about one-
twentieth of the domestic production, and that the amount expended for wages in producing these commodities [totaling] 
over $13,000,000,000 amounted to about $2,500,000,000. 


“This act imposes a duty of about 45 percent upon the foreign commodities which come in competition with our domestic 
production.  So that it is safe to say that the value of this $13,000,000,000 worth of domestic products would be counter 
balanced on the outside of our tariff wall by an equal amount of commodities valued at only $9,000,000,000.  In other 
words by the imposition of these duties we give to the American manufacturers the right to add to the foreign price of these 
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commodities a total of over $4,000,000,000 annually-an amount more than sufficient to pay for the entire labor cost of all 
the commodities, aggregating, according to the statement of the Financial Committee, two billions and a half. 


“Of all the privileges enjoyed by corporations, the most valuable is this charter [protective tariff], given to the domestic 
corporations, which permits them to impose upon domestic consumers a charge of nearly $4,000,000,000 in excess of what 
they would pay if the competitive products on the outside were given free entry.” 


2.4.1.2 44 CongRec.4237 (1909): Poor people pay most consumption taxes 


“Mr. DANIEL.  You consider the prices of the ordinary necessities of life, and you will find that the poor people pay more 
for what they consume than do any other people.  It is because they have to buy ‘by the small,’ on account of their small 
capital, while the great can have large transactions and in wholesale ways get the lowest prices.” 


2.4.1.3 44 Cong.Rec. 4415-16 (1909): Injustice of consumption taxes 


“Mr. BYRD.  Its very name (protective tariff) means inequality of tax burden.  It means a tax upon consumption and no 
upon wealth, upon what one eats and wears and no upon his property; it means that the citizen who can scarcely provide 
food and raiment for his wife and children contributes as much or more to the support of the Government as does the 
multimillionaire, and it means that the consumer is not only taxed for the support of his country, but is compelled to 
contribute five times more to swell the fortunes of millionaire manufacturers and trust manipulators.” 


2.4.1.4 44 Cong.Rec. 4417 (1909):  Tariffs and protectionism designed to enrich the rich 


“Mr. BYRD.  If the rich are to be taxed by these measures to run the Government, and the poor are to be taxed by high 
protection to enrich the manufacturers and trusts, then, in the name of reason, what good can you expect from this 
legislation?  The income tax is right, and it is the only fair means to raise revenue to run the Government, and when it is 
adopted, it is to be hoped that the American people will raise in rebellion against your famous protective system which is 
designed for no other purpose than to enrich the rich.” 


2.4.2 Comments from the Democrats 


2.4.2.1 44 Cong.Rec. 3761 (1909):  Injustice of protectionism 


“Mr. SULZER.  Mr. Chairman, all legislation [the protective tariff] bestowing special benefits on the few is unjust and 
against the masses and for the classes.  It has gone on until less than 8 per cent of the people won more than two thirds of 
all wealth of our country.  It has been truly said that monarchies are destroyed by poverty and republics by wealth.  If the 
greatest Republic the world has ever seen is destroyed, it will fall by this vicious system of robbing the many for the benefit 
of the few.” 


2.4.2.2 44 Cong.Rec. 4396 (1909): Stolen fortunes 


“Mr. JAMES.  Mr. Speaker..He [Mr. Hill, senator from Connecticut] tells us that Connecticut, which has been taxing all the 
rest of the people of the United States under the protective-tariff system until it has grown rich, if this taxation upon 
incomes is placed upon her wealth, would pay more than 30 other States in the Union.  Yet the gentlemen is so patriotic 
that he is willing to state that when the poor man is willing to give his blood or his life when the Republic is in peril, when 
the battle is on, that not until then is he willing that his people shall make any contribution to sustain the Government out of 
the abundant fortunes they have piled up under the system of the protective tariff. 


“Mr. HILL.  I challenge any man to say that the New England States did not pour out their blood as well as their wealth in 
the war of the rebellion.  [Applause on the Republican side] 


“Mr. JAMES.  They have been pouring out their blood upon the battlefields.  And if they have, I deny that you speak for 
them when you say they are unwilling to bear their part of the burden of taxation to keep up this Government,  which has 
blessed them so abundantly. [Applause on the Democratic side.]  I would state to the gentleman that his party is not for the 
income tax even as a war measure.  The history about this question has been written.  No declaration of any man can affect 
it; and the record lives which tells us that when this Government was in the throes of war with Spain [1898], when from 
shop and field and factory brave men had left loved ones at home and were at the front, offering their lives upon their 
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country’s altar and in defense of its flag, the Democratic side offered an income-tax law as a part of the war-revenue 
measure, which placed a tax on the [unearned] income of the rich, asking that as the poor were standing in the front of the 
cannon on the fields of conflict the fortunes of the corporations and the rich, which in peace were exempt from taxation, 
might pay something to sustain the Government in the hour of its peril.  But even in this great crisis you gentlemen upon 
the Republican side were unwilling to cast your votes in favor of the income tax, even as a war measure, and the whole 
Republican side voted no.  [Applause on the Democratic side.]  But, instead, you put the burden of taxation upon the poor, 
who were at home and at the front.  You made them not only fight the battles, but pay the taxes too. [Applause on the 
Democratic side.] 


“Mr. Speaker. … the immense fortunes, which President Roosevelt called ‘swollen fortunes,’ but which might perhaps have 
been more appropriately called ‘stolen fortunes,’ must bear some part of the burden of taxation in this Republic.” 


2.4.2.3 44 Cong.Rec. 4398 (1909): Democrat Platform of 1908 


Democrat Presidential Platform, 1908:  “We favor an income tax as part of our revenue system, and we urge the submission 
of a constitutional amendment specifically authorizing Congress to levy and collect a tax upon individual and corporate 
incomes, to the end that wealth may bear its proportionate share of the burdens of the Federal Government.” 


2.4.2.4 44 Cong.Rec. 4398 (1909): Inequity of consumption taxes 


“Mr. JAMES.  Who is prepared to defend a system of taxation that requires a hod carrier, who for eigh long hours each day 
winds his way to the dizzy heights of a lofty building with his load of mortar or brick, to pay as much to support this great 
Republic as John D. Rockefeller, whose fortune is so great that is staggers the imagination to contemplate it and whose 
property is in every city and state in the Republic and upon every sea protected by our flag..How men can defend a system 
of taxation in a republic which requires of the poor all of its taxes and exempts the rich absolutely I am totally unable to see.  
In the everyday walks of life we expect more for church, for charity, for the uplifting of society, and education from those 
who are more prosperous, most wealthy, most able to give.  Yet the system of taxation advocated by the Republican Party 
drives the taxgatherer to the tenement house and makes him skip the mansion, drives him to the poorhouse and lets him 
pass the palace… 


”I have heard it urged by some gentlemen upon the Republican side that the passage of an income tax law would undermine 
and at last destroy the protective-tariff system.  This Mr. Speaker, is the equivalent to saying that in order to give a few 
monopolists and manufacturers the right to reach into the pockets of all the people, you have kept the taxgatherer from 
reaching into the pockets of the few, the fortunate few, the intrenched few, the successful few; but you have driven the 
taxgatherer to the same pockets which monopolies pillaged under the protective tariff for taxes to sustain the Government.  
The protective-tariff system is vicious enough in itself without adding to it the iniquity of saying that in order to perpetuate 
it you must place the taxing burden of the Government upon the masses of the people, who must also bear the heavy burden 
the protective-tariff system inflicts upon them. 


“Mr. Speaker, no tax was ever more unjust, in my opinion, than a tax upon consumption, for all must eat to live, all must 
wear clothes, and when you place a tax upon what it takes to sustain one[self], you announce the doctrine that all men share 
alike in the blessings of government, that all men prosper equally.  But we have only to look about us to see how false this 
doctrine of taxation is.  A tax upon what some people eat and what they wear would deny them the necessities of life, while 
others, rolling in opulence and accumulation of their wealth into the millions, would not feel such a tax.  Then, besides this, 
Mr. Speaker, the protective-tariff system has become so vicious in this Republic that the Republican Party’s candidate, Mr. 
Taft, promised the country a revision, and a revision downward.  But, like that party always does, it procrastinated this 
relief.  It said it would come to the people after the election.  The Democrat Party said the reason it wanted first to be 
entrenched in power and put off this promised relief until after the election was because the Republican Party intended to 
deceive the people.  What a shameless violation of the promised revision downward do we now behold!  The betrayal of the 
people by the Republican Party is written in this House and at the other end of the Capitol, for the revision has been upward 
and not downward.  The reason the Republican Party would not reform the tariff before the election was they knew if they 
did reform it in the interest of the people, the corruption fund, which they were so used to receiving, would be denied them 
by the favored few with whom they were in partnership.” 


2.4.2.5 44 Cong.Rec 4420 (1909): Insidiousness of consumption taxes 







Sixteenth Amendment Congressional Debate Highlights  5


“Mr. HEFLIN.  The Aldrich bill strikes hard the necessities of life all along the line, and if gentlemen here think that the 
people are ignorant of what you are doing you will find in the next election that you are mistaken. 


“Mr. Speaker, the States wisely and justly provided that every taxpayer should know the exact amount of taxes that he pays 
every year-taxes on money loaned or hoarded, so much on personal property and so much on real estate. The taxpayer 
knows, as he has a right to know, just how much [in] taxes he is required to pay to the city, county, and state government.  
But, Mr. Speaker, under your mysterious tariff-tax law, you tax the citizen and you refuse to let him know just how much 
he is taxed by the Federal Government.  The tariff tax is hid in the price of the things that he must buy, and at the end of the 
year he knows that the cost of living has increased but he does not know how much you have taxed him under the system of 
a high protective tariff.  This is wrong, and you should amend this tariff bill now, … so that the consumer may know as he 
buys the necessities of life what the tariff tax is, and at the end of the year he will know the amount of the tariff tax that you 
have compelled him to pay.” 


2.4.2.6 44 Cong.Rec. 4421 (1909): Injustice of tariffs 


“MR. HEFLIN. The great body of consumers struggling for the ‘wherewith’ to buy the simple necessities of life are taxed, 
and heavily taxed, by this Adlrich bill, not only to raise revenues to meet the extravagant expenditures of the Republican 
Party, but taxed for the benefit of those who profit by the Republican policy of high protection-those who furnish the 
Republicans with campaign funds with which to corrupt the ballot box and debauch American manhood.  (Applause on 
Democratic side.) 


“When you, by tariff taxation, lay heavy burdens upon the things that a man needs and must have to make his wife and 
children comfortable and happy, you are working injury to this man and his family-you are standing between them and a 
worthy existence, and you are committing a crime against the American home. 


“Mr. Speaker, I want someone on that side of the House to tell me the difference between the bold robber who holds you up 
on the highway and robs you of your money, and the government that does the bidding of a band of robbers who prescribe 
the conditions by which you shall come and surrender your money?  I will tell you the difference: One takes his chances 
and runs the risk of losing his own life in his efforts to rob others, while the other gang uses the governmental machinery to 
hold up and plunder the citizen and in the same of law commits its crime against humanity. 


“Their patriotism is measured by the size of the fortunes that you permit them to filch from the American consumers.  The 
stars on the flag resemble dollar marks to them, and the stripes represent the special favors that they enjoy at the hands of a 
government controlled by the Republican Party. 


“The Republican Party regards the presence of a few money kings as evidence of American’s prosperity; but not so.  These 
are the product of governmental favoritism, the creatures of unjust tariff taxation.  The laws that made them millionaires 
have robbed millions of people of the necessities of life.” 


2.4.3 Comments from or about the Republicans 


2.4.3.1 44 Cong.Rec. 4416 (1909) 


“Mr. BYRD.  You are compelled, in order to save your political scalps, to make his [Dem. Presidential candidate Bryan, 
1898] favorite theory the law.  It is indeed a bitter pill, but you know that something must be done to assuage the increasing 
wrath of the people on account of the grievous wrong that is now being perpetrated by the tariff…” 


2.4.4 Press articles of the day on the subject of tariffs 


2.4.4.1 1894:  Seligman, Edwin, R.A., The Income Tax, 9 Political Science Quarterly 610, 615 
(1894) 


“The Taxation of Incomes is a comparatively modern idea.  Its introduction may be ascribed to two distinct causes: on the 
one hand the need of increased revenues, and on the other the professed desire to round  out the existing tax system in the 
direction of greater justice… 
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“But the point to be emphasized here is that the income tax, whenever introduced into any American commonwealth, was 
enacted with the avowed purpose of removing inequities in the tax system.”  Seligman, Edwin, R.A., The Income Tax, 9 
Political Science Quarterly 610, 615 (1894) 


2.4.4.2 1910:  The Proposed Income Tax Amendment to the Federal Constitution, 15 Virginia 
Law Register 737, 751 (1910) 


“I will doubtless be argued that the adoption of this amendment will open a way to the curbing of swollen and ill-gotten 
fortunes, or at least will compel the owners to pay a larger share of the expenses of the government than they now do, and 
that the poor will be relieved of the taxes in the same proportion.”  [Raleigh C. Minor, The Proposed Income Tax 
Amendment to the Federal Constitution, 15 Virginia Law Register 737, 751 (1910)] 


2.4.4.3 1910:  The Income Tax Amendment, 25 Political Science Quarterly 193, 218 (1910) 


“To deny to a great empire like the United States the possibility of utilizing so powerful a fiscal engine in times of national 
stress would be almost equivalent to advocating national suicide.” [Edwin R.A. Seligman, The Income Tax Amendment, 25 
Political Science Quarterly 193, 218 (1910)] 


2.4.4.4 1911:  Governor A.E. Wilson (Kentucky), February 26, 1911 


“The poor man does not regard his wages or salary as ‘an income.’”  [Governor A.E. Wilson (Kentucky) on the Income Tax 
Amendment, N.Y. Times, part 5, page 13, February 26, 1911] 


3 Background on Taxation 


3.1 44 Cong.Rec. 4028 (1909):  Corporate Excise Tax of 1909 


“It is a tax laid upon the business and privileges of a corporation, and the measure of the tax is the net profits of the 
corporation.” 


3.2 44 Cong.Rec.  3988-3989 (1909): History of our Tax System 


“Mr. BORAH.  Mr. President, to illustrate further, our system of taxation had its origin in the period of feudalism when the 
tax was laid upon those, and those only, who could not resist the payment of it.  That was the first tax under our present 
taxing system.  The plan then was, as stated by a noted writer- and it was earnestly argued in those days-that it was a proper 
distribution of the burdens of government that the clergy should pray for the government, the nobles fight for it, and the 
common people should pay the taxes.  The first fruits of that system, and the first modification of that system, we had 
during that economic and moral convulsion which shook the moral universe from center to circumference- the French 
revolution.  Historians dispute today as to the cause of the French revolution.  If you would know the cause, you will not 
find it in the days transpiring with the fall of the Bastile; you will not find it in the days when Robespierre, drunk with 
human blood, leaned against the pillars of the assembly, as he listened to his own doom.  It is back of that.  It is in those 
immediate years preceding, when the burden of government had become intolerable, when the stipends paid to the 
miserable satellites of royalty had become criminal; when bureaucracy reached out into every part of the nation and bore 
down upon the energies and the industries of the common man; and when, Mr. President, 85 percent of that fearful burden 
was collected from the peasantry of France, which forced them from their little homes and farms into the sinks and dives of 
Paris, [this is] where the French revolution was born. 


“The history of taxation is well worthy of the attention of those who believe that in order to maintain a republic, we must 
always have at the base of our civilization an intelligent, free, and, to some extent, an unburdened citizenship. 


3.3 45 Cong.Rec. 4420 (1909):  Definition of  “Income” 


“The income tax seeks to reach the unearned wealth of the country and to make it pay its share.” 


4 Purpose of the Sixteenth Amendment 
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4.1 Aldrich’s Republican Scheme 


4.1.1 44 Cong.Rec. 4418: Ulterior motives 


“Mr. SULZER.  Sir, let me say, however, that I am not deceived by the unanimity in which this resolution is now being 
rushed through the Congress by the Republicans, its eleventh-hour friends.  I can see through their scheme.  I know they 
never expect to see this resolution [the 16th Amendment] become a part of the Constitution.  It is offered now to placate the 
people.  The ulterior purpose of many of these Republicans is to prevent this resolution from ever being ratified by three-
fourths of the legislatures of the States, necessary for its final adoption, and thus nullify it most effectually…I have been 
here long enough to know, and I am wise enough to believe, that its passage now is only a sop to the people by the 
Republicans, and that their ulterior purpose is to defeat it in the Republican state legislatures.” 


4.1.2 44 Cong.Rec. 4063 (1909) 


“Mr. BACON.  I particularly protest, however, that it is not proper parliamentary procedure to endeavor to force us to first 
vote on this amendment [the Corporate Tax Act of 1909] under a device which was given out to the public as intended for 
the purpose of preventing a vote on the income tax, which was given out as a great parliamentary achievement on the part 
of the Senator from Massachusetts [Lodge] and the Senator from Rhode Island [Aldrich], that they had so shaped matters 
that we would be compelled to vote upon the corporation-tax amendment [to the tariff bill] before we were allowed to vote 
first on the income-tax amendment [to the Constitution].  This amendment [the Corporate Tax Act of 1909] is avowed by 
the Senator from Rhode Island to be intended to defeat the income tax.  If so, we should have the opportunity to vote first 
on the income tax amendment [to the Constitution]. 


4.1.3 44 Cong.Rec. 3929 (1909) 


“Mr. ALDRICH.  I do not expect the income tax to be adopted…And if it were adopted, I do not expect to destroy the 
protective system now…I think perhaps it would be destructive in time…I shall vote for the corporation tax as a means to 
defeat the income tax…I will be perfectly frank with the Senate in that respect…I am willing that the deficit shall be taken 
care of by a corporation tax.  That corporation tax, however, at the end of two years, if my estimate should be correct, 
should be reduced to a nominal amount or repealed…at the end of two years.” 


4.1.4 44 Cong.Rec. 4415 (1909): Alrdich’s influence on Tariff Law 


“Mr. BYRD.  It is a well known fact that the tariff law will be the product of the brain of one Senator [Aldrich], and 
however infamous the measure may be, it will receive the unqualified support of enough Republicans to pass both Houses. 


“It seems that the Republican Party has permanent control of the Government, and that Senator Aldrich absolutely 
dominates this party.  As long as it triumphs, he will be czar of the Nation.” 


4.1.5 44 Cong.Rec. 4236 (1909): Aldrich’s influence in Senate 


“Mr. DANIEL. Mr. President, if this was a class of competitive examination in order to show who was the most tired man 
of this debate, I would expect to win the first place in the competition.  The Senator from Rhode Island [Aldrich] is a great 
actor, a great wizard, and he is also a great ventriloquist.  With an activity, eagerness, earnestness, and freshness which are 
unsurpassed in this body, he comes upon the stage and says we must adjourn right now; that he is tired out.  That is only on 
phase of his divers genius.  He is very different from the rest of us plain and prolix people.  He does by magic what we have 
to try to do by toil.  He waves his wand and utters his incantations, and so-called ‘insurgents’ march with the vigor and 
measured tread of Roman soldiers following Caesar to victory.  More than that, Mr. President, we hear a murmur yonder; 
we hear a murmur here and a murmur there.  Presently the Senator rises and flings his voice around the Senate and the next 
moment everybody is talking just like him, and Senators think that right which before they had murmured was wrong.” 


4.1.6 44 Cong.Rec. 3998 (1909): Aldrich’s plan to kill income tax 


“Mr. BORAH.  Take the…Senator from Rhode Island [Aldrich].  He has been perfectly frank.  He has been open and 
candid.  No friend of the income-tax law now dare go home and say to his constituents: “The Senator from Rhode Island 
fooled me.’ He has been open and above board.  He has told you that he brought this measure [the Corporate Tax Act of 
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1909] here to kill the income tax, and he has told you furthermore that it is an enemy of protection.  He has said 
unhesitatingly that if it is in his power he will throttle it for all time to come.  Do you underestimate his influence?” 


4.2 Supreme Court View 


4.2.1 1895:  Pollock v. Farmers’ Loan and Trust Co., 158 U.S. 601 (1895) 


“Taxation is the equivalent for the protection which the government affords to the persons and property of  its citizens; and 
as all are alike protected, so all alike should bear the burden, in proportion to the interests secured.  [Cooley’s 
Constitutional Limitations, 6th Ed. 598, 607, 608, 615]” Rehearing, Brief for Appellants at 79, Pollock v. Farmers’ Loan 
and Trust Co., 158 U.S. 601 (1895) 


4.2.2 1920:  Eisner v. Macomber, 252 U.S. 189 (1920): Meaning of “income” 


“[I]t become essential to distinguish between what is and what is not ‘income,’ as the term is there used, and to apply the 
distinction, as cases arise, according to truth and substance, without regard to form.  Congress cannot by any definition it 
may adopt conclude the matter, since it cannot by legislation alter the Constitution, from which alone it derives its power to 
legislate, and within those limitations alone that power can be lawfully exercised.” 


4.3 Congressional intent 


4.3.1 44 Cong.Rec. 4006 (1909) 


“Mr. CUMMINS (Iowa).  Our people are separated into three classes:  The men who work, who are laying up out of their 
earnings provision for the future, and on whom the hand of the taxgatherer should be laid most lightly; the owners of land, 
the farmers and other landowners, whom it is universally acknowledged that it was the intention of the fathers of the 
Constitution to protect by the provisions regarding the apportionment of Direct Taxes; and the possessors of the stored-up 
wealth of the country, which is being invested in the corporations that are doing the business of the country.  And by the 
simple course of dropping out from this income-tax measure the parts that are unconstitutional under the decision of the 
Supreme Court, that are unjust according to the acknowledged judgment of all students of the income tax, that are incapable 
of enforcement within such a time as to relieve the deficiency that may be before us and by saving the tax upon the stored-
up wealth of the country invested in corporations, called an ‘excise,’ we shall have accomplished the great object of the 
income tax.” 


4.3.2 44 Cong.Rec.  4048 (1909) 


“Mr. NEWLANDS.  Now, what form of aggregations of capital have come under the just criticism of the country?  The 
great combinations of capital.  Has there been any complaint of the small corporations, of the commercial corporations, of 
business corporations, of the small manufacturing corporations?  There is no complaint regarding them.  The complaint is 
against the great combinations of capital in this country, and the abuses which exist today are the abuses which these great 
combinations of capital have originated and practiced. 


“Inasmuch as this measure has in view not only revenue, but publicity with a view to ending such abuses, why put the light 
of publicity upon these numberless small corporations of the country, overburdening the records, and so confusing the 
inquiry that we may not be able to discern the abuses of the great combinations themselves? 


“Our legislation, both with reference to revenue and publicity, should be concentrated upon those forms of wealth that have 
become most oppressive and upon those forms of wealth with reference to which the greatest abuses have existed; those 
forms of lawless wealth that have brought the law-abiding wealth of this country itself into discredit.” 


4.3.3 44 Cong.Rec. 4390 (1909) 


“Mr. PAYNE.  But if this Nation should ever be under the stress of great war, exhausting her resources, and the question of 
war now being a question as t6o which nation has the longest pocketbook, the greatest material resource in a great degree, I 
do not wish to be left, I do not wish this Nation to be left, without an opportunity to avail itself of every resource to provide 
an income adequate to the carrying on of that war. 
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“I hope that if the Constitution is amended in this way the time will not come when the American people will ever want to 
enact an income tax except in time of war.” 


4.3.4 44 Cong.Rec.  4412 (1909) 


“Mr. HENRY of Texas.  From that day to this we have urged and pleaded for its [an income tax] adoption.  The Republican 
Party has scoffed at it and scorned to believe in it until lashed by public conscience.  In 1908 the Democracy [Democratic 
Party platform] pronounced in favor of such law and amendment.  We said: 


“We favor an income tax as part of our revenue system, and we urge the submission of a constitutional amendment 
specifically authorizing Congress to levy and collect tax upon individual and corporate incomes, to the end that wealth may 
bear its proportionate share of the burdens of the Federal Government. 


“We have no reached a point where an income tax seems an inevitable necessity.  The appropriations of the Federal 
government have become so great that the internal-revenue taxes and import duties no longer suffice…There is a shortage 
in that regard of more than $150,000,000 annually.  IN accordance with my judgment that amount should be laid upon the 
incomes of the country by the enactment of a genuine income-tax law.” 


4.3.5 44 Cong.Rec. 4414 (1909) 


“Mr. BARTLETT of Georgia.  Therefore the decision, [Pollock] in effect, puts the dollar of the millionaire beyond the pale 
of being equitably taxed according to his wealth, unless a constitutional amendment be invoked…However, there should be 
some method by which the untold wealth and riches of this Republic may be compelled to bear their just burdens of 
government and contribute an equitable share of their incomes to supply the Treasury with needed taxes. 


“As I see it, the fairest of all taxes is of this nature [a tax on gains, profits and unearned income], laid according to wealth, 
and its universal adoption would be a benign blessing to mankind.  The door is shut against it, and the people must continue 
to groan beneath the burdens of tariff taxes and robbery under the guise of law.” 


4.3.6 44 Cong.Rec. 4420 (1909) 


“Mr. HEFLIN.  An income tax seeks to reach the unearned wealth of the country and to make it pay its share.” 


4.3.7 44 Cong.Rec. 4423 (1909) 


“Mr. HEFLIN.  But sir, when you tax a man on his income it is because his property is productive.  He pays out of his 
abundance because he has got the abundance.  If to pay his income tax is a misfortune, it is because he has the misfortune to 
have the income upon which it is paid.” 


4.3.8 44 Cong.Rec. 4424 (1909) 


“Mr. COX.  It is not my intention to belittle wealth, but, on the other hand, I believe it should be the duty of all to uphold it 
where it is honestly procured.  The idea that men like Carnegie, now the holder of more than $300,000,000 worth of the 
bonds of the United States steel trust, escape federal taxation is indeed absurd…and then, to realize that all these enormous 
fortunes are escaping their just and proportionate share of taxation while the people themselves are staggering under our 
present system of indirect taxation, it is no wonder to me they cry for relief.  If it be the determination of the so-called 
“business interests’ in this country to maintain an enormous navy at a cost of hundreds of millions of dollars annually, as 
well as  an army, to protect and defend their various business interests, I insist that this part of the wealth of the country 
ought to stand its proportionate share of taxation, and I know of no way to compel them to do it as justly and equitably as 
an income tax. [Loud applause.]” 
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ocutivcs co])ic.s of joint rcdolution (S. J. Iles. 40) to 
anleud Constitution rclntirc to power of Congress to 
lay and collect (11. U. Ites. 20) ,  debated 4509, 4514, 
4597. 


Concurrent resolution in Senate to trnnsniit to state es- 
ccutives copies of the article of arncnd~ncnt proposccl 
by Congress to a~nend ('oiistitution relati1 e to power of 
Congress to lay and collect (S. C. Res. G), debated and 
pawed 4552, 4603, 4G07. 


Debate iu Senate on : ~ n ~ e n d m a ~ t  to bill (IT. It. 143s) to 
provide for 1351-1354, 1420-1420, 158G, 1342, 1608-1570, 
1680, 1094, 1701, 1962, 2047, 2080-2096, 210'2-2104, 23334, 
2335, 244344.77, 01 83-3138, 3483-3.189, 3XG-3762, 3016, 
3028, 302!1, 2030, :XKJl, 3!)3.54016, 4020-4005, 41034121, 
422G, 4"" 4429, 45.72, 4G0.3, 4(jOG, 405S4!Iti2. (Sec also 
history of tariff bill nuder Iniport Duties.) 


Decision of Supreme Court of United States relatirc to 
3444. 


Ik t rnc t  from 1'russi:in income-tax law of 1906, 4G68. 
Extracts from s[)cw.li tlclivercd by IIon. Willi:~in J. Bryan 


ill House of Itel)rcsentatires, Jauuary 30, 1894, relative 
to 4660. 


Joiut rrsolulions for ; ~ ~ n c n d ~ u c ~ i t  to Coustitolioll to levy 
(see S. J. RCS. S, 25, :W, 40 ; IT. .T. ICes. 51) .  


Lettcr of 1,:tfc I'cnre rclatii~g to 4418. 
Letter of Secretarv of Co~nuiercc and Labor trnusmittinc 


reports rc1nting"to 1:1n-s of T'nitcd ~iiiigclo$ couccr r~ in~  
(S, Doc. 52; IT. It. I)oc. 34) 2l130. 2287. 


List of c.orl~or:ktiol~s to I)c :~ffcctcd by 4423. 
I\Ic~nori:~l of Ii:~itlt> ('reek ~ u d u s t r i a i  Association of Michi- 


gan relative to 1372. 
A1ess:lgo of l ' r~hidmt ro( .o~~i~i le~idi i~g ~ I ~ I C I I ~ I I I P I ~ ~  of Con- 


stitution to ])ro\ itlc for (S. I1oc. 03) 3344, 33408. 
Ccsolution of i~iquiry in IIonse coiicerniug (11. Res. 23),  


referred 105. 
Resolution in ITonsc In investigate legality of (13. Res. 


20) , l~Pf(~l~lYV1 105. 
Resolution in I l o l ~ h ~  r ~ l : l t i w  to ~ o i ~ s t i f ~ ~ t i ~ ~ i : l l  p o ~ ~ e r  of 


Couqws  lo Ic\ y (11. ICes. S5) ,  referred 4 3 2 .  
Statistics l'clnti~ty to XX-30SL (.\l)pendis 20s) .  


011, 1ll':l~'I Sb:Ils 
Meulori:tl pr:~yiug for duty on oil (S. Doc. 88) 1621, 34%. 


1NDEPESI)EST 57'.\'lW S('OITTS, WbXT TIRGISIA 
Iiill gr:\nting :III I~onor:~l)lc tlisclr:~rgc to (scv bill 11. R. 


5478). 
INDIAS AQESTS 


Letter of Sccrcb!nry of Interior rclatire to I)oi~ds of (IT. It 
Doc. SS) 4.1,!1!1. 


INDIAN BUV!'FAI,O IIUST (cgncstlYa~e yro~ip) 
Bill for castirg in 1)ronze and erection in city of Wnsliiug- 


ton (see bill 11. 11. 10110). 


INDIAN DEPltEDhTION CLAIMS 
Bills to amend act for adjudication of (see bills S. 180 


1038; IT. R. GS, 6293, 6314). 


[XDI.\S IIOAIE 
Bill to cstablisli in Olrlal~o~lia (see bill 11. R. GGS3). 


[RmI.\S IIOME GTARDS 0b' KANSAS 
Ilrsolution of iqniry in Senate relative to roster of regi- 


111euts Kos. 1, 2, a11d 3 of (S. lies. 47) ,  referred 2131. 


[SDIAN LANDS 
Bill to lease for nlining purposes (see bill 11. R. GG). 


[KDIAN RIVER, FLORIDA 
Ileport of Secretary of War on survey of (H. R. Doc. 7 5 )  


3912. 
)IAN IlIVEI1 PINEAPI'L13 GROWERS' LlCAGUE 


I,cttcr rclative to tariff on l)ineapl)lcs 1215. 


)IAN SCHOOLS 
Meinorial of 1cgisl:ttnre of South Dakota for cession of 


cc~rtnin lmdx for bcuctit of 467. 


ITAN SEItYICE 
h~nei id~nent  in Scnate nlaliing apropriation for erection 


of \r:lrchousc at O ~ n a h ; ~ ,  Nebr., for  136. 


>IAN SOLDIERS 
Bill to aniend law relative to  granting of pensioiis -to 


widows of (see bill S. 1249). 


)IAN TERRITORY 
Joint resolution to remark boundary line of (see 13. J. 


Ites. G). 


IIAX WARS 
13ills granting peusiolis for service in (see bills 11. R. 


1482, 2212, 6307). 
Bills to iucrease  ensi ions for service in (see bills S. 


C,52, 2270;2629; 11. R. 49, 1496, 2094, 5703). 
Iiill to :iilicnd act rrmntiilrr 11cusions for service in (see - - - - 


bill 11. 11. 6290). 
l3ill to pension teamsters of (see bill H. R. 5888). 
Hill extending ~)e~ision laws to officers nnd soldiers of 


I~:tunoclr war -(see bill 11. R. 47) .  
Hill to c ~ t e t ~ d  peusion lams to officers and enlisted mcn 


of Jloiloc war (sec bill H. R. 4 ) .  
Bills to extend pension laws to snrvirors of Indian wars 


in Utnh (see bills 11. 11. 3000, 366.3). 
Dill to :~scertain aulount rx]~cliiicd by Territory of Utah 


on account of (see bill 11. R. 3663). 
Bill for relief of persons T V ~ O  participated in suppression 


of Iuctiari hostilities in Territory of Utah (see bill , 


IT.  R. 380-4). 
Ilill cxtendi~ig bonuty-la~icl l a w  to pnrt ic i~ants  in (see 


bill S. 2409). 
Bills to extend bounty-land laws to oficcrs and men of 


I)o:~t con~l~:lnies of  florid:^ Seminole Indian w:~; (see 
bills S. 1-10s; 11. R. 10.128). 


3IAS.I 
Ilill to establish judicial divisions in (sce bill H. R. 123). 


[>I.\S.\ (1-11ilctl Slulcs battle sltip) 
Bill for relief of contractors for constrt~ction of (see bill 


S. 2742). 
DIANA IIARBOR BELT RAILROAD COAIPANY 


Iiills to allow them to bridge Little C:~luuwt River (see 
bills 11. It. 8243, 11572). 


DIASA REPUBLICAN EDITORIAL ASSOCIATION 
Itesolntion of executive committee relative to the tariff 


question 2039. 


INDIANAPOLIS STAR 
Article by \Vinficld T. Durbin rclatire to tariff revision 


2976. 


INDIASS 
Bill to amend act for allotnient of lauds in  severalty to  


(see bill S. 644). 
Bill to prcveut snle of intoxicating liquors to (see bill 


11. It. 3052). 
Bills to alnend act to prohibit sale of intoxicating liquors 


to (see bills S. 19S0, 1981 ; H. R. 3063, G300, 7522). 
Esti~unte of deficie~icy appropriation for relief of desti- 


tute (S. Doc. 148) 4620, 4GS3. 
Absentee Nlazorwe: bill for relief (see bill S. 2029). 
Allotted lands of: bill to  lease for ~nining purposes (see 


bill H. R. 66).  
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BUELEIGLT, and Mr. HAY managers at the  conference on the 
part of the Hocse. 


The message further requested the Senate t o  return t o  the 
I-Iouse the bill (13. R. 1438) to  provide revenue, equalize duties, 
and encourage the industries of-the United ~ t a t e s , d  for  other 
purposes. 


T E E  cmsus. 
The VICE-PRESIDENT laid before the Senate t h e  action of 


the House of Representatives disagreeing to the amendments of 
the  Senate to the bill (H. R. 1033). to  provide for the Thir- 
teenth and subsequent decennial censuses, and requesting a con- 
ference with the Senate on t h e  disagreeing votes of the two 
Rolksa thereon. 


Mr. LA FOLLETTE. I move that the  Senate insist upon its 
amendments, that  it agree to the Fequest: of the House for  a 
conference, and tha t  the Chair appoint the Senate conferees. 


The motion was agreed to;  and t h e  Vice-president appoiuted 
Mr. Ln, FOLLET~,  Mr. HALE, and Mr. B~ILEY conferees o n  the 
part  d t h e  Senate. 


THE TABIFF. 


Mr. &DRICH. I ask that the message from the House of 
Representatives relatire to  the  tariff bill be laid before the 
Senate. 


The VICE-PRESIDEXI?. The Chair lays before t h e  Senate 
B message from t h e  House of Representatives, which will be 
read. 


The Secretary read a s  follows: 
Ordered T h a t  the  Clerk be directed t o  request t h e  Senate to r e t m  


to the HO& the bill (H. R. 1438) to provide revenue, equalize duties, 
and encourage the industries of the United States. a n d  fo r  other our- 


That  when said bill shall have been returned the Clerk shal l  re- 
engross the same with the  following amendment: 


"At the end of paragraph 637 of section 2 strike out  the period af ter  
the word 'refined' and insert n comma a n d  the words ' a n d  the  prod- 
ucts thereof.' " 


.4nd when the said reengossment shall h&e been completed the  said 
hllI shall be returned to the Senate. 


Wr. ALDRICH. I move thztt the Senate comply with the  re- 
quest of the  House of Representatiws and return t h e  bill 
referred to  to that  Body. 


The motion was agreed to. 
EXPENSES INCIDENT TO PRESENT SESSZOlV. - 


Mr. HALE. I ask the Chair to lay before the  Senate House 
joint resol~~tion Ko. 45. 


The joint resolution (H. 3. Res. 45) making appropriations 
for the payment of certain expenses incident to- t h e  Erst session 
of the Sixty-first Congress was read the first time by i.h titIe 
and the second time a t  length, a s  follows: 


House joint resolution 45. b 


RcsoEccd, etc., That  the following sums  a re  hereby appropriated, o u t  
of any money i n  the Treasury not  o t h e r w ~ e  appropriated. f o r  DurDoses 
us follows : 


- - 
HOUSE O F  REPRESCNTATIYES. 


F o r  stationery fo r  Members of the House of Representatives Dele- 
gates from Territories, and Resident Commissioners from Porto R ~ C O  and 
the Philippine Islands, a t  $125 each $49,750. 


For  the following emp)oyees from !April 1 to  June 30, 1900, inclusive : 
Forty-six pages (including 2 r i d i n ~ p a g e s ) ,  4 telephone pages. press- 
gallcry poge, and 1 0  pages for duty a t  the entrances to  the Hall of the 
EIousc, a t  $2.50 per day each; 14 messengers i n  the ost  office, a t  $100 
per month each ; and for  3 telephone OpertltOrS, a t  $75 per month cach;  
in  all, $15,340. 


For  service5 of 1 additional messeuger in the post-cffice from &[arch 4 
to  June 30. 1009, inclusire, a t  $100 per month, $390. 


For folding speeches, $1,000. 


Mr. HALE. I ask thnt the  joint resolution be  put  on its 
gassag.  


There being no objection, the joint resolution mas considered 
a s  in  Committee of the Whole. 


The joint resolution was reported t o  the Senate without 
a m e n u e u t ,  ordered to a third reading, read the  third time, and 
pased .  


PROPOSED IRCOME TAX. 


Mr. EAI1,ET. Mr. President, I offer a n  amendment which a t  
the proper timc I intend to propose to  the tariff bill. I offer i t  
this far  in adrauce of the consideration and amendment of that  
bill because I desire to invite every Senator who feels intcrestecl 
in  the subject to make ally suggestion or to  propose any amen+ 
merit to i t  which in his judgment may seem proper. 


With the pernlission of the Senate and occupying but  a mo- 
ment, I desire to say that  the amendment is, in  t h e  main, the 
same as  tltc law of IS94 with some important and  some iinma- 
teriaI exceptiocs. Perhaps the most important exception is  that  
I hare ~-aiscd the cscmption from S4,000, a s  provided i n  the old 
nct, to $5,000 in this amendment; aud I have sought t o  supply 
 hat might h a w  been n loss of rereuue resulting from that  


change by increasing the rate of taxation from 2 per cent, a s  
specified i n  the old act, to  3 per cent, a s  provided in th i s  amend- . 
n ~ n t .  I have no doubt that 3 per cent on incomes above $5,000 
mill raise much more revenue than 2 per cent on incomes above 
$4,000 would provide. 
1 ha-ve also responded to the  unanimous decision of the Su- 


preme Court of the United States tha t  Congress has  no power 
t o  Ievy a tax upon the incomes derived from state, county, and 
municipal securities, and  I have spetifically exempted the~n. I 
regarded it a s  unfortunate mhen the old a c t  was  passed tha t  
they were then included. I thought it cer€ain, then, that  the 
court would decide-aria I think tha t  the  court ought to have 
decide&-that part of the old act  unconstitutional 


In the early days of the Republic tha t  court, in a decision, 
announced by its most i l M d o n s  member, declared t h a t  States, 
counties, and municipaIities codd not levy a t a x  upon Federal 
obligations, holding that  to  permit it would be  eqaivelent to a 
permission for t h e  States to  lay a tas upon the operations 
and t h e  insErnmentaIities of the Federal Government. I have 
always believed that  decision wise and just ;  and if it is, 
then it necessarily folIows that  i ts  reasoning applies with equal 
force against a federa1 t a x  upon the operations or instrumental- 
ities of t h e  States and their subdivisions. B u t  even if I doubted 
that, I would have conformed the amendment to what  was the  
unanimous judgment of t h e  court. 


I want to say, however, and perhaps it is due t o  the  Senate 
and to the country that  I should say here a n d  now, t h a t  this far, 
and only this far, Bare I drawn th i s  amendment for t h e  purpose 
of meeting that  decision. Except in  tha t  respect, n o  effort has  
beeu made to meet the requirements a s  announced in that  judg- 
ment of t h e  court. In a11 other respects, instead of trying t o  
conform the  amendment t@ the decision of the  conrt, the amend- 
ment distinctIy challenges that  decision. I do not believe that  
that  opinion is a correct interpretation of the Constitution, a n d 1  
feel confident tha t  an overwhelming majority of t h e  best legal 
opinion i n  this Republic believes that i t  was erroneous. With 
this thought i n  my mind, and remembering t h a t  the  decision 
was by n bare majority, and that  the  decision itself overruled 
the decisions of a hundred gears, I do not think it improper for 
the American Congress to submit the question t o  t h e  recansider- 
ation of tha t  great tribunal. . 


The administratire provisions of the amendment a r e  largely 
a reprint of the administrative features of the  old act. 


At  the proper time, which is not now, I shall lay before the Sen- 
a te  such reasons a s  occur t o  mein the support of this amendment. 
But  I will say now-and it can not violate t h e  proprieties of 
this  occasion for  me to say that  much-that I do not offer this 
incometax amendment simply because I desire to t a x  prosper- 
ous people. I regard all  taxation a s  a necessary evil. I regard 
every tax  a s  a burden, whether i t  be laid directly a t  so many 
milts on every ddlar's worth of property, or whether it be laid 
indirectly, a t  such a per cent on el-ery imported article. I r e  
s~rd every t a s  a s  a subtraction to- t h t  extent from either the 
comfort or the earnings of erery m ~ u l  who must pay it, and if 
it were not necessary to levy and collect taxes i n  order to  sup- 
port the  Government I would not myself propose or  advocate a 
t a x  011 any man. 


Rut knowing, a s  me al l  do know, tha t  i t  is necessary for the 
Go~erument  to raise a r a s t  sum of money t o  support i t s  admin- 
istration, my judgment is that a large part of that  money ought 
to be raised from the  abundant incomes of prosperous people 
rather than from the backs and appetites of people who, mhen 
doing their best, do none too well. 


I believe, myself, tha t  there never mas, and that  there never 
will be, a juster or wiser t ax  d e ~ i s e d  than a n  income tax. I be- 
liere i t  is the only tax ever yet devised by the statesmen of 
the world that  rises and falls with a man's ability to pay it. 


The people who have incomes subject to  tax under this 
amendment can not complaiu that  we unduly burden them. The 
exemption of $5,000 leaves the man with an income of $10,000 to 
contribute, under the provisions of this aincndment, only $150 
t o  support the General Government; and surely a man whose 
abo~mding prosperity nets him an iuco~ue of $10,000 n year may 
be fairly asked to contribute the inoderaie sum of $150 t o  the 
esgcnditurcs of this great Governinent. 


iilr. President, I am tempted, but I shall uot yield to the temp- 
tation, to  present some reasons why I think that  the  court, 
upon a reconsideration of this question, will adjudge a n  income 
tax a constitutional exercise of powcr by Congress. That  temp- 
tation addresses itself to me becxuse I would lilre to  have i t  so 
ordered that  when Ive come to con~idcr  the question we could 
consider it upon i ts  merits a s  XU eCOIl0luic proposition apart 
from the legal perplexities. But  to  enter upon tha t  would 
occupy very much more time than the Senate has  the  patience 
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a t  this time to accord, and I will v a i t  for some more suitable 
occnsiol~. 


Tlie VICE-PRESIDEST. Will the Senator from Tesas iu- 
dicate what disl:osition he would like to  h a r e  made of the 
amendment? 


Mr. BAILEY. I should like to have the amendment minted . - ~ -  


and lie on the table. 
The VICE-PRESIDENT. I f  there be no objection, that  order 


will be made. KO objection is  heard. 
Mr. BACON. I would like to ask the  Senator from Texas 


if he will not amend .his suggestion to the extent of having 
the  anlcndment printed in the RECORD? 


Mr. BAILEY. Mr. President, I did not think it altogether 
modest to suggest tha t  I mas submitting a proposition worthy 
t o  plnce in the  ILECORD, but I would not object to it if the 
Senator froin Georgia desifes to make tha t  request. 
. Mr. BACON. I hope that  will be done. 


Tlie VICE-PRESIDER'T. Does the Senator from Georgia 
malic the request? The Senator from Texas does not so modify 
his  request, the  Chair understands. 


Mr. BSCON. I malre it, if the Senator from Texas does not. 
The VICE-PRESIDEXT. Is there objection to the request 


of the Senator from Georgia tha t  the amendment be printed in 
ihe RECORD? 


There being no objection, the amendment was ordered to be 
printed in the RECORD, a s  follows: 
Aniendment intended to be proposed by Mr. BAILEY t o  the bill (IT. R. 


1438) to provide revenue equalize duties and encourage the industries 
of the United States, a'nd for other &rposes, viz: Insert the fol- 
lowing : 
SEC. -. That  from and af ter  the 1s t  day of January 1910 there shall 


be assessed, levied, collected, and paid annually upon 'the giins, profits, 
-and income received in the prcced~ng calendar year by every citizen of 
the Unite:! States, whether residlng a t  home or abroad, and by every 
person r e s ~ d m g  in thc 'United States, though not a cltlzen thereof, a tax 
of 8 per cent on the amount so received over and,above $5.000; and  a 
like tax shall be assessed, levled, collected and p a d  annually upon the 
gains, profits .and income from all rope;ty owned and of every busi- 
ness, tmde, & profession carried on fn t h e  United States by persons re- 
siding elsewhere. The t ax  herein provlded for shall be assessed by the 
.Commissioner of Internal Revenue a n J  collected and paid upon the 
,gains, profits, and income for the  year ending the 31st of December 
next preceding the time for  levying, collecting, and paying said tax. 


SEC -. Such gains, profits, and income include all interest received 
upon hotes, bon(1s. and a11 other forms of indebtedness, except the obli- 
gations of the United States. States, counties, towns. districts, and 
municipalities; profits realized within the year from the sales of real 
estate purchased wjthin ,two years previous to  the close pf the year for 
which the income 1s estimated; the amount of a l l  premlums on bonds, 
notcs or conpons; the nmonnt received from the sale of mercl~andise, 
live $tack, sugar, cotton, woo), butter, cheese, pork, beef, mutton or 
other meats, hay, grain, vegetables, or  other products; money and ' the  
value of all property acquired by gift,  bequest, d e ~ i s e ,  or descent; and 
all other gains profits and  income derived from any other kind of 
property, or frdm rent; dividends, interest. salaries, or from any  pro- 
fession trade business employment. or vocation, carried on in the 
~n i ted 'S tn tcs 'o r  elsrwh.~re : PI-ocirled, hotcscer, That  i t  shall be proper 
to deduct from such gains profits and income all expenses actually In- 
curred in carrying on any'busine&, occupation, or  profession, including 
;he amonnts actually expended in the purchase or production of mer- 
chandise. live stock, and products, of cXvery kind;  all interest, doe or 
paid within the ycpr, on ex~s t i ag  mdebtedness, and all natioual, state. 
county, town, dis t r~ct ,  and municipal taxes, not including those assessed 
against local benefits; all losses actually sustained during the year, in- 
curred in trade or arisi.lg from fires, storms, or shipwreck, and not com- 
pensated for by insurance or otherwise; all debts ascertained t o  be 
worthless. and all losses within the year on sales or real estate pur- 
chased within two Sears prevlous to the scnr for  whlch profits, galns, 
or inconic is cstimatcil. dut no dcdoction s11ell be made for any amount 
paid out for ncw Imildings, permanent improvements, or betterments 
made to increase the raloe of any property or estate;  the amount re: 
ceived from any corporation, company, or association a s  dividends upon 
the stock of such corporation, company, or association if the tax of 3 
per cent has been paid upon i t s  net profits py said corporation, com- 
pany, or association as  rcqnircd by this  a c t .  Procided further Tha t  
only one deduction cf $6,000 s!lall be made from the aggregate income 
of all the members of any famllr composed of one or both parents and 
one or more minor children. or  'husband and wife, but guardians shall 
be nllcn-cd to make a deduction in favor of each and !very ward, except 
whcrc t ~ o  or more v;nrtls arc  comprised in cne family and have joint 
property interests, whcn the aggregate dcdu~tlon in their favor shall 
not exceed $5,000. 


Scc. -. I t  shall be the duty of all persons of lawful age having a n  
income of nlor;? t11r.n $5,000 for  the taxable year, computcd on the basis 
licrein prescribed, to  malre and render a list return, on or before the 
second JIondaq i?l Biarch, in such form and manucr as  may be directed 
by the Coninlmloncr of Internal Itcvcnue, with the approval of thc 
Secretary of the Trcnsory. to  the collector or a deputy collector of the 
district in which they reside. of the  amount of their gains, profits, and 
income as  nforesald; 2nd all ~ u a r d ~ a n s  and trustees, exccutors, admln- 
istmtors, agents, rf~ccirrrs, aud all persons or corporations acting in 
nny fiduciary capacity, shall make and rcnder n list or rctorn, a s  afore- 
said, to the collector or a drputy collector of the distri,ct in which such 
person or corporation acting in a fiduciary capaclty res~des or  does busi- 
ness, of the amount of gains profits and income of any Ininor 'or  per- 
son .for whom they act, but  l;ersons Laving less than $5.000 incon~e a re  
not required to mnke such report ;  and the collector or dcputy collcctor 
s h J l  require every list or return to be rerified by the oath or nffirnla- 
tion of the party rcndcring it, and may increase the amount of any list 
or return Ii he has reason to  believe t h a t  the same is nndcrstntcd. m d  
In case any such person having a taxable income shall neglect or r k k s e  
to make and render such l is t  or  return, or shall render a willfully false 


or fraudulent list or return i t  shall be the duty of the collcctor or 
deput collector to  make such list according to the best information he 
can oKtain, by the examination & such person, or  any other evidence 
and  to  add 50 per cent a s  a penalty to  the amount of the tax due o; 
such list in  al l  cases of willful neglect or refusal to  make and  render a 
l is t  or return ; and in all cases of a willfully false or  fraudulent list or 
return having been rendered to add 100 per cent a s  a'penalty to the 
amount of tax ascertained to  be due the tax and the additions thereto 
as  a penalty t o  be nsscssed and colle'cted in the manner provided for in 
other case5 of willful neglect or refusal to  render a list or return or of 
rendering a false or  fraudulent return : Procided, Tha t  a n y  perion or 
corporation in his her or i t s  own behalf or ns such fiducierg shalf be 
permitted t)o decdre dnder oath or affirhation the form and manner 
of which shall be pr'escribed by the commissionBr of Internal Revenue 
with the approval of the Secretary of the Treasury tha t  he, she, or hi; 
or  her, or  i t s  ward or  beneficiary, was not  possesked of a n  income of 
$5 000 liable to  be assessed according t.3 the provisions of this  a c t ;  or  
m i y  d'eclars t h a t  he, she, or  it ,  or  his, her, or i t s  ward o r  beneficiary 
has  been assessed and  has paid a n  income tax elsewhero in the  same 
year, under authority of the United States, u on al l  his, her, or i t s  
gains, profits, and income, and upon all the g;rfns, profits, and  income 
for  which he she or  it i s  liable as  such fiduciary a s  prescribed by lam- 
a n d  if the cdllector or  deputy collector shall be latisficd of the  t ruth 03 
the  declaration such person or  corporation shall thereupon be exempt 
from income t i x  in  the  said district for tha t  year. or  if t h e  list or 
return of any person or  corporation. company, or assidat ion shall have 
been jncreased by the collector or  deputy. collector, such person or  cor- 
poratlon, company or  association may be permitted to  prove the  amount 
of gains, profits, i n d  income liable to be assessed; but such proof shall 
pot be considered a s  conclusive of the facts and no deductions claimed 
In such cases shall be made or allowed u n h  approved by the~collcctor 
or deputy collector. Any person or  company, corporation, or association 
dissatisfied with the decision of the deputy collector in such cases may 
appeal to  the col!ector of the district, and his decision thereon, unless 
rerersfd by the Commissioner of Internal Revenue, shall be final. If 
dissatisfied x t h  the decision of the collector such person or  corpora- 
tion. company, or association may.submit the case, with all the papers, 
to the Comm~ssioncr of Internal Revenue for his decision, and may fur- 
nish the testimony of witnesses to  prove any relevant facts, havmg 
served notice to  t h a t  effect upon the Commissioner of Internal Revenue 
a s  herem prescribed. Such notice shall s ta te  the time and place a t  
which, and tbe officer before whom, the testimony will be t aken ;  the 
name: age, residence, and  business of the proposed witness, with the 
qucst~ons to  be propounded to  the witness, or a brief statement of the 
substance of the testimony he is expected to give: Procided, T h a t  the 
Government may a t  the same time and place take testimony upon hke 
notice to  rebut the testimony of t h e  witnesses examined by the person 
taxed. The notice shall be delivered or mailed to  the Commissioner of 
Internal Revenge fifteen days previous to tlie day fixed for  taking the 
testimony, in  which to.give, should he so desire, instructions a s  to  the  
cross-examination of the proposed witness. Whenever practicable the 
affidavit or  deposition shall be taken before a collector or deputg' col- 
lector of internal revenue, in which case reasonable notice shall be given 
l o  tho Collector or deputy collector of the time fixed for taking the 
dcpos~tion or affidavit: Protiidcd fwther, Tha t  no penalty shall be as- 
sessed upon apy person'or corporation, company, or association for  such 
neglect or  refusal or for  making or rendering a willfully false or  fraudu- 
lent return, except af ter  reasonable notice of the time and place of hear- 
ing, to  he prescribed by the Commissioner of Internal Revenue, so a s  to  
give the person charged a n  opportunity to  be heard. 


SEC. ,-. There shall be assessed, levied, and collected, except a s  herein 
otherwise provlded, a taX-of  3 per cent annually on the net  gains 
profits, and income over and above $5 000 of all banks bankin insti: tutions. t rus t  companies, saving institutions fire marine' life an% other 
insurance companies, railroad canal turndike 'canal nkvigition, slack 
water telephone, telegraph, hxpress: electric 'light gas water street 
railm& companies, and al l  other corporations, codopanies, or kssocla- 
tions doing business for  profit in  the United States, no matter  how 
created and organizes, bu t  not including partnerships. I t  shall be the 
duty of the pfes/dent of other chief officer of every corporation, com- 
pany or assoc~atlon or  In the case of any foreign corporation company 
or a&ociation, the )resident manager or agent thereof, to filb with t h l  
collector of the internal-revenue district in  which said cornoration. com- 
pany or association shall be located or be engaged in bus'iness a'state- 
men; rerified by his oath or affirmation, in such form as  shail be l e  
scribed by the Commissioner of Internal Revenue ~ i t h  the approvaf bf 
the Secretary of the Treasurv showing the amdunt of net profits or 
income received by said corpo&ion company, or association durlng the 
whole calendar year last  receding'the date of filing said statement as  
hereinafter required an$ the corporation cqmpany, or  association 
whose officers or  age'nts shall fail to  complf w ~ t h  the requirements of 
this  section shall forfelt a s  a penalty the sum of $1,000 and 2 per cent 
on the amount of taxes due for each month untll the same is paid the 
pavmcnt of said penalty td be enforced as prorided in other case's of 
neklect and refusal to  make return of taxes under the internal-revenue 


i>rofi(s mad6 or acquiked by said corporations, companies, or  associa- 
t i n n ~  R n t  nnthinc herein contained sllall aDnh to States. counties. 
&"-&unicipal%ii-~\or t o  corporations, compeiek,. or associations or: 
ganized and conducted solely for charitable, relig~ons, or educational 
purposes, including fraterna\ beneficiary socie!ies, orders, or associa- 
tions operating upon the lodge sxstcnl and P r o n d ~ n g  for the payment of 
l i f r  sirlr. nccident. and other benefits to the members of such societies. - - - - , - - - .., - - - - 
m d e v c  nr ncsncintions and de~endcl l ts  Of such members: nor tn th; ~- .. ,ioc<,' & < ~ - f u ~ l d s  o r  securifies held by any fiduciary $ trustee for . 
charitjble, religious, 'or educational PUrpOSCs; nor to building and loan 
associations or companies \vhich .make loans only to their sliareholdcrs . 
nor to such savings ba.uirs, saviuxs institutions. or societies a s  shall' 
~ ~ P C C  hrlw no stockholders or  members excent dc~os i to r s  and no c a ~ i t n i  
Lic;.'pt>&osits; secondly, shall not receicc decosits to  an i-$e&G 
amount, in any one sear ,  of more than $1,000 from the same dG"0sitor; 
thirdly, shall not,allow an accumulation or total of deposits, by any  one 
rhwnsitor. csceedlne .610.000: fourthly. shall actuallv divide and dis- 
;I&;I-<~ t i  i t s  deooiitors.' ratablv to dibosits. all the cnrninzs over the 
GECd.,iiry nnd pl.hper expenses 6f such'bank, institution, or society 
ccpt such as  shall be applied to surplus ; fifthly, shall not possess in'any 
form. a s u r ~ l u s  fund exceeding 10 per cent of its . ag~rega te  d b o s i t s :  
no4 to suchsavings banks, savings institutions,-or soc'lctie> comp6scd of 
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members who do not artici atc in the profits thereof and which pay in- 
terest or dividends onfy to txeir depositors ; nor to tha t  par t  of the busl- 
ness of any savings bpnk, institution, or  other similar association having 
a capital stock,. that  1s conducted on the mutual plan solely for the bene- 
fit of i ts  depositors on such plan, and w h ~ c h  shall keep its accounts of 
i t s  business conducted on  such mutual plan separate and apart  from i ts  
other accounts. 


Nor to anv insurance comnanv o r  association which conducts all i ts  
~~ 


business 
policy hc 
or share 
for i ts  P 


sol6ly upon the muha! plan, and onlp for  the benefit of i ts  
Itders or members and having no c a p ~ t a l  stock and no stock 
@lders, and holding a l l  i t s  property in  t rus t  and in.reserve 


olxy holders or members. nor t o  t h a t  par t  of the busmess of 
having ; capital stock and stock and share 


nducted on the mutual plan, separate from i t s  stock 
policy holders and 


bembers insured on said m-utual plan a n d  holding al l  the property 
belonging to  and derived from said mu&al pa r t  of i t s  business iP trust 
and  reserve for the benefit of its policy holders and members lnsured 
on said mutual plan. All State, county, .municipal, and town taxes 
pald by corporat~ons companies o r  assoc~ations shall be included m 
the operating and bu.hness cxpenkes of such corporations, companies, or 
associations. 


SEC. 7. Tha t  there shall be levied collected and paid on al l  salaries 
of officzra or payments for  serviced to  gerso& in the civil, military, 
naval. or  'other emnlovment or  service o the United States, InCludin~ 
Senators and Re~%s6ntntives nnd Delegates in  Coneress. when el- 


br persons a s  aforesaid, whose compensation is-determined by a fixed 
salarv. or uuon settllna nr nilinsttnrr the accounts of such officers Or 
ierso;is, to3educ t  and'wifhhof&-th<-aforesaid tax of 2 per cent .  and 
the pay roll, receipts, or  account of qffisers or persons paying'such 
t ax  a s  aforesaid shall be made to  e s h ~ b i t  the  fac t  of such payment. 
And i t  shall be the dutv of the  account~ng officers of the Treasury 
Department when auditing the accounts of a n y  aymaster or disburs- 
ing oflcer, br any offlcer withholding his salary %om moneys received 
hv him. nr when settlinrr or  ndinstine the accounts of nnv such 0ificer. 


trict a d  said employee shall pay thereon Hubject t o  the exemptions 
herein provided for the tax of 2 per cent'on t h e  excess of his  salary 
nvpr $4 000.  roci id pa. T h a t  salaries due to  state. countv of municipal 
&i&r'ŝ 'siili 6e exempt from the income tax  herein levied. 


SEC. 10. It 6ha11 be the dutv of every corporation, company or asso- 
ciation doing business fo r  p<ofit to  keep full regular, and'accurate 
books of account, w o n  which all i t s  t ransact iois  shall be entered from 
day to  day in regular order and  rhenever  a collector or deputy col- 
lector of thk district in whicA a n y  corporation, company, or association 
is assessable shall believe t h a t  a t rue  .and correct return of the income 
of such corporation, company, of assocmtion has not been made, he shall 
make a n  affidavit of such bel~ef  and of the grounds on which.1t is 
founded and file the same with the Commissioner of Internal Revenue, 
and, if said commissioner shnll, on examination thereof, and after full 
hearing npon notice given t o  al l  parties, conc!ude there is good ground 
for such belief he shall issue a ?quest in wr!tlng to  such corporatlon, 
company, or associat~on to  p e r m ~ t  a n  inspection.of the books of such 
corporation, company, or  associut~on to  be made,  and if such corpora- 
tion company, or association shall refuse to comply wlth such request 
the; the collector or deputy co1l.ector of the  district shall make f r o d  
such information a s  he can obtain a n  e s t ~ m a t e  of the amount of such 
incone 2nd then add 50 npr cent thereto. which said assessment so made 
~CilrSGE-be-iKe-lLT~r~l'G~Kment of &ch income. 


Sac. -. Every corporation, company, or  association doing business 
for nrofit shall make and render to  the  collector of i t s  collection dis- 
t i icf  on or before the first Monday of Narch in every year, beginnine 
with' the rear 1595 a full return verified by oath or affirmation, i; 
such form'as the cbmmissioner of' Internal Revenue may prescribe, of 
all the followinz matters for the  whole calendar year last preceding 
the date of such' retuvn : 


First. The gross profits .of such corporation, company, or associa- 
tion from all kinds of business of every name and nature. 


~kcond.  The expenses of such corporation, company, or association, 
exclusive of interest, annuities, and  diridends. 


Third. The net profits of such corpqration, coryany,  or association, 
without allowance for interest, annu~tics ,  or  dividends. 


Fourth. Thc amount paid on account of interest, annuities, and 
dividends stated separately. . 


Fifth. ?he amount paid in  salaries of $4,000 or  less to  each person 
em loled 


Jis&. .The amount paid in  salaries of more than $4,000 to  cach 
person employed and the  name and  address of each of such persons 
and the amount paid to  each. 


Ssc. -. The taxes on gains, profits, and incomes herein imposed shall 
be due acd  payable on or before the  1s t  day of July in each year;  and 
to any sum or sums annually due and  unpaid af ter  the 1s t  day of July 
as  aforesaid and for ten days a f t e r  notice and demand thereof by tlic 
collccto~, t iere  shall be levied, in  additisn thereto, the sum of 5 per 
cent on the amount of taxes unpaid, and interest a t  the ratc of 1 per 
cent per month upon said tax from the  time the same becomes due, a s  a 
penalty- except from the estates of deceased, insane, or insolvent persons. 


Sisc. A. Any nonresident may receive the benetit of the exemptions 
11erelnl)efore prorided for by filing w ~ t h  the deputy coljcctor of any 
district a true list of all his property and. sources of lncome In the 
United States and complying with the provis~ons of section - of this 
act  as if a resident. I n  computinq income he shall include all income 
from erery source but unless he be a citizen of the United States he 
shall only pay on ' tha t  par t  of the income which is derived from any 
source in the United Stales. In  case snch nonresident fails to file such 
statement, the collector of cach district shall collect the tax on the 
income derived from propcrty situated in his district subject to incomc 
tax making no allowance for exemptions and  all prdperty belonging to 
such nonresident shall be liable to  distraiht for t ax  : P~ooided That  non- 
resident corporations shall be subject ,to the same lams a$ to tax as  
resident corporations, and the collection of the t ax  shalt be made in the 
same manner a8 ixovided for  collections of taxes against nonresident - 
persons. 


SEC. 11. I t  shall be the duty of every collector of internal revenue. 
to y&o% any payment of any taxes is made under the provisions of 


" SEC. 3172. Every collector shall, from time to  time, cause his  
deputies t o  roceed through every part  of his district and inquire af ter  
and concernkg al l  Dersons therein who a re  liable to  pay any internal- 
revenue t ax  i n d  ai l  persons owning or  having the cafe and manage- 
ment of an; objects hable to  pay any tax, and to  make a l is t  of such 
persons and enumerate said objects. 


" SEC. 3173. It shall be the duty of any person, partnership, firm 
association, or  cor oration, made liable t o  any duty, special tax, o; 
other tax imposed {y law, when not  otherwise provided for, in  case of 
a special tax, on or before the 31st day of July in each year, in case 
of income t a x  on or  before the first Monday of Narch in each year, 
and in other cases before the day on which the taxes accrue to make 
a list or return verified by oath or  affirmation to  the colle'ctor or a 
deputy collectorfof the  district where located, of'the articles or objects, 
including the  amount of annual income charged with a duty or  tax 
the quantity of goods wares and rnerchaAdise made or  sold and charged 
with a tax the  s e v e h  rat'cs and aggregate amount accchding to  the 
forms a n d '  regulations to be prescribed by the   oh missioner of In- 
ternal Revenue, with the approval of the Secretary of the Treasury, 
fo r  which such person, partnership, firm, association, or corporation 
is liable: Procided Tha t  if any person liable to pay any duty or tax, 
or  owning, possessfng, or having the care or management of property, 
goods, mares, and merchandise, articles or objects liable to  pay any 
duty, tax. o r  license, shall fail to make and exhibit a list or  return 
reouired bv law. bu t  shall consent to disclose the ~ a r t i c u l a r s  of anv 


whcch. being distinctlv read. cbnsented to. and signed and verified bv 


a s  reouircd b s  law.-and thG person shall be absent from i ~ i s  or her 
residence or  filace of business a t  the time the collector or  a deputy 
collector shall cali for  the annual 1 s t  or return, i t  shall be the duty 
of snch cbllector or  deputy collector to  leare a t  such place of resi- 
dence or business with some one of suitable age and discretion if such 
be present, othciwise to  deposit in the nearest post-ofice a ' n o t e  or  
mcmorandum addressed to  such person, reqmring him or her to render 
to such collector or  deputy collector the list or  return required by 
law, within ten days from the date  of such note or memorandum, veri- 
fied bv oath o r  affirmation. .4nd if any person on hcing notified or 
rcquir'cd a s  aforesaid shall refuse or  neglect to rcndcr such list or 
return within the  time required as  aforesaid, or ~yhcnever any person 
who is required to deliver a monthly or other return of objects subject 
to tax fails to  do so a t  the time required, or delivers any return which, 
in  the opinion of the collector, is false or fraudulent, or contains any 
undervaluation o r  understatement. i t  sliail be lnwful for the collector 
to summon such person, or  any other person hawng possession, custody, 
or care of books of account containinr entries relating to the business 


in which h i s  district l ies ;-and ~ h c l l  the person intended to  be sum- 
ninnrrl does not  reside and  can not bc found rritbin such State. he mav 
zGG'hnp collection district where such person may be found, and t h e k  
make the examination herein authorized. And to this end he may there 
exercise all the authority n-h~ch he mizht l a~r fu l ly  esercisc in the dis- 
trict for  which he was commissioned. 


" Sac. 3170. When any person corporation, companv or association 
refuses or neglects t o  render ady return or list req&ed by law, or 
renders a false o r  fraudulent return or list, the ~ 0 l l e ~ t 0 r  or any d e ~ u t v  
&llector shall make, according to  the best information whlcli ho'can 
obtain, including tha t  derived from the eyidence clicitcd by thc exnmina- 
tion of the collector, and on his own view and Information, such list 
or  return, according to  the form i~rescribed, of the income, property, 
and objects liable to t a x  owned or poswssed or under the care or 
manaoement of such person, or  corporation, company or ~ssociat:on ; 
and &e Commissioner of Internal Revenue shall assdss all taxes not 
paid by stamps, including the amount, if any, due for speclai tax, 
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Mr. GALLINGER. I am always delighted to  be associated 
with the Senator in any good work, but I think the Senator 
had better iutroduce a separate resolution for that  purpose. 


Blr. TILLBIAN. Of course, if the Senator from New Hamp- 
shire objects to  including Sonth Carolina in  n good worlr-and 
he says this is a food work-I shall not intrude on him. 


Mr. GALLISGER. I think the Senator had better introduce 
a separate resolutiou. 


The VICE-PRESIDENT. IS there objection to the present 
consideration of the resolution submitted By the Senator from 
New Ilamnshire? 


Mr. SBI~TH of Michigan. I should like to ask that  the reso- 
lution be read again. 


The VICE-PEESIDENT. Without objection, the Secretary 
mill again read the resolution. 


M~.GALLIXGER. Before i t  is read, I desire t o  modify i t  
so a s  to insert "and the date of his or her appointment." 


Afr. WARREN. May I ask the Senator from New I-Ian~l~shire 
if we hare anything in print now that  purports to give the 
names and residences of the employeeS from al l  the Slates? 


Mr. GALLINGER. Not tha t  I am aware of, so f a r  a s  the 
classified service is concerned. 


Mr. WAItREN. There i s  no general publication? 
Mr. GALLINGER. None, SO far  a s  the classified serrice is 


concerned, I think. 
The VICE-PRESIDENT. The Secretary will read the  reso- 


lution 3s modified. 
The Secretary read the resolution a s  modified, a s  follolvs: 


. Rcsolticd, Tha t  the Civil Service Commission is hereby directed to 
communicate to  the Senate, a t  the earllest practicable day, a list 
of the names of those now In the  serrlce charged to  the State of New 
IIampshire, including the city or t o m  and the couuty which eacll 
clerk or other employee claims a s  his or her residence aud the sate 
of llis or her appointment; also a statement a s  to  tile nimber to which 
said State is entitled under the provisions of the  civil-service lam. 


The TICE-PRESIDENT. Is there objection to the present 
consideration of the resolution? 


The resolution was considered by unanimous consent, and 
agreed to. 


PROPOSED Imcom TAX. 


Mr. CUNMINS. Mr. President, I desire to present an nmcnd- 
n ~ e n t  to  the pending tariff bill, and after it has bceu stated, 
I ask the indulgeuce of the Senate for a few molueuts in  re- 
spect to it. 


The' VICE-PRESIDEKT. The Secretarv will state the nro- 
posed amendment. 


The SECRETARY. Au amendment p ro~id ing  for  fixing duties 
on certain incomes. 


The VICE-PRESIDENT. The amendment mill be printed. 
Does the Senator prefer to h a r e  i t  referred to the committee, 
or to  lie on the table? 


Mr. CUBIMINS. Let it lie on the table. 
The T7ICE-PRESIDENT. The amendment will lie on the 


table. 
Mr. LA FOLLETTE. I should like 'the Senator from Iowa 


to request, or if I may properly do so I request, that  the pro- 
posed amendment be printed in the RECORD. 


The VICE-PRESIDENT. Is there objection to the request 
of the Senator from Wisconsin tha t  the amendment be printed 
in the RECORD? 


There beiug no objection, the amendment was  ordered t o  be 
printed in the RECORD, a s  follows: 


Amendment intende? to be proposed by Mr. CUMNINS to  the  bill 
(11. R. 1438) to provide revenue r u a l i z e  duties and encourage the 
industries of the United States, aAd or other ~ur6oses.  via: Inser t  the - - .  
following : 
S E ~ .  -. That  for the calendar Sear 1000, and for each cnlendar year 


thereafter, duties shall be assessed, levied, collected, and paid upon the 
incomes herein specified receircd in such calendar year by every citizen 
of the United St i tes ,  ~vhethcr  residi in= a t  home or abroad. and bv everr 
other person as  to  an income receikd from m y  property business 
tmde occupation profession, or employment, situated or &wried od 
with& the ~ n i t e d '  States. The duti,able incomes shall be those in excess 
of $.- O(t0 and from erery such dutlable mconle the sum of $8,000 shall 
be $&uc(ed in order to asccrtaiu the amount ugon which the dutv shall 
be assessed levied, and collected. The rate or' duty upon dutiable in- 
comes shall'be as follo\vs, to wit: Upon incomes not exceedin, ; *10 000 
2 per cent ;  upon incomes not esceedtng $20,000 9 4  per cent ;  
i~lcomes not exceeding PAo,O(to, 3 per Cent; upon i;c&es not  exceeding 
$GO,OOO, 35 per cen t ;  upon incpmes not exceeding $80,000, 4 per cen t ;  
upon incomes not esceed~ng $100,000, 6 per cen t ;  upon all incomes 
exceeding $100 000 G per cent. 


SBC. -.  hit thk incomes upon nh ich  the duties hereinbefore specified 
are  to be assessed and levied shall be incomes received during the  cal- 
endar year and derived a s  folloms, to  w i t :  


First. Salaries, wages or compensation for personal labor or service 
of whnterer kind and in whaterer form paid or received: Provided, 
That  tbcre shall be excluded the compensation of the existing President 
of the United States durlng the term for wl?ich he has been elected 
and of the judges of the supreme and  inferlor courts of the ~ n i t e c i  
s ta tes  now in omce, and there shal l  be also excluded the salaries and 
compensation of all officers and employees of a State  or  any political 
s u b d i v l ~ i ~ n  thereof. 


Second. Earnings in  any profession af ter  deducting the espcnse 
actually incurred in conduc'ting such pr6fession. 


Third. The gains or profits of any trade. vocation. or business. 
Fourth. The mains or  profits of a l l  sales o r  dealings in  property 


whether real or;ersonal provided tha t  the  gains and profits from sale; 
of real estate ourchnsed'more than  two vvenrs nrlnr to the close of the . ". ..- .. . . - - - . . - . . - . - . . - . - - 
year-for-which'the income i s  being ascertained shall not be inclucled. 


Fifth. Any other gains or profits growing out of the ownership of or  
interest in real or  personal property, or  the  transaction of any lawful 
business carried o n f o r  gain or  profit. 


s ixth The amount received 6s dividends upon corporate stocks to- 
&her Gith the proportionate share of the  undivided profits of coriorn- 
tions issuing such stocks the amount received ns interest upon bonds 
obligations, or other evidknces of .indebtedness: Provided, Tha t  inter& 
ugon the bonds or other obligations of a State  or any political sob- 
d~vision thereof, and  interest upon the  bonds or  obligations of the  
United States, exempt by their terms from taxation, shall not  be In- 


SEC. -. That  i t  shall be the duty of every Derson of lawful nee hav- 
ing an income of more than $6,000, compt&d upon the basis-herein 
prescribed for the yenr 1900 and for each year thereafter to  make and 
render a ie turn on or  before the first Monday of Mare11 '1910 and on 
or before the first Mondnv of March of each vear ther&dter . ' in  such 
form and manner a s  mav-be directed bv t h e  Cbmmissioner of' Internal 
~f<v<n"c-and approved 6y the Seflretafy of the Treasury, to the &I- 
lector or deputy callector of the  drstrlct i n  which he or  she  resides, of 
thc amount of his or  her income computed a s  aforesaid; and every 


of the unpaid duty. 
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Ssc. -. That i t  shall be ~lnlamful for any collector deputy collector, 
agcnt clerk or other off ccr or eluploycc of the un i ted  States to dirulge 
or mike kndwn in any manner whatever not prorided by l a v  to any per- 
son any information obtaincd by him in the administration hereof con- 
cerning the amount or source of income, profits, losses, expenditures, 
o r  any psrticulor tllereof ~ e t  forth or disclosed in any income return 
bv eny person or corporation, or permit any income return or Copy 
thereof or any boolc containing any abstract or ar ts  thereof to be seen 
or  examined by any person except a s  provided $ law; and it shall be 
unla~r'ful for any person to  print or publish in  any manner n-hatever 
not provided by lam any income return or any part thereof or the 
amount or sources of income, profits, losses, or expenditures appearing 
In any income return. Any offense against the foregoin- provisions 
shall be n misdemeanor and punished by a fine not escee3ing $1,000, 
o r  by imprisonment for a period not exceeding one year, or both, a t  the 


of the court-  and if the offender be a n  officer or employee 
of the United States hE shall be dismissed from office and be incapable 
thereafter of holdin; nn,y office under the Government. 


SCC. -. That every internal-revenue collector shall, from time to 
time, cause !lia deputles to proceed through every part of his district 
and to inquire after and concerning all persons therein who may be 
in receipt of dutiab!e incomes hereunder, and concerning all persons 
or corporations havmg the care and management of property mhich 
may produce sue3 income, and to make a list of such persons or  eor- 
~ r a t i o n s  and to enumerate said properties. 


Scc. -. T h a t  only one deduction of $5,000 sba!l be made from the 
aggregate income of all thc members of any family composed of one 
or  both parents and one o r  more minor children or husFand and wife. 
No penalty shall be assessed upon any person, corporapon, or associa- 
tion for a neglect o r  refusal to make return or for making or rendering 
a willfully false or fraudulent return except af ter  reasonable notice 
of the time and place of hearing, t o  be'prescribed by the Commissioner 
of Internal Revenue so a s  to :lve the person charged with such neglect 
or refusal, or charded with such false or fraudulent return, a n  oppor- 
tunity to be heard. 


Sac. -. That  in the event that  any person with a dutiable income 
falls to  make the  return prescribed in section - hereof to  the collector 
o r  deputy collector, and .the person shall be absent from his o r  her 
residence or place of busmess a t  the time the collector or deputy col- 
lector shall call for w c h  annual return ~t shall be the duty of such 
collector o r  deputy collector to leave a t  Auch plate of residence or busi- 
ness with some one of suitable a,ge and discretion, if there be such per- 
son present otherwise to deposit in the nearest post-office, n note or 


him or  her to render memorand& addressed to such person requirin, 
to such collector or deputy collector the return required bq law within 
ten days from the date of such note or memorandum verlfied by oath 
o r  affirmation. And if any person on being notifid or required a s  
aforesaid, shall refuse or neglect to'make such return within t& time 
required a s  aforesaid, o r  dellvers any return wh~ch,  zn the opmion of 
the collector, is  false or fraudulent or contains any undervaluation or  
understatement i t  shall be lawful for the collector to summon such 
person or any &her person having possession. cnstody, o r  care of books 
of account containing entries relating :c the business of such person or  
any other person he may deem proper to appear before him and pro- 
duce such books a t  a time and place 'named in the summons, and to 
give testimony or answer interrogatories under oath respecting any 
subjects which will tend to disclose the true income. The colleeto~. may 
Summon any  person residing or found within the State in which the 
district lies- and when the person intended to be summoned does not 
reside .and & not be found within such State. he may enter any collec- 
tion district where such person m a r  be found and there make the  ex- 
amination herein authorized. And i o  that  end he may there exercise all 
t h e  authority which he might lawfully exercise in the district for which 
he is  commissioned. This procedure shall apply to  all cases of fajlure 
t o  make return and to al l  cases In which the collector shall be of opmion 
tha t  the return is incorrect, false or fraudulent. 


Ssc. -. That when any pers&l, corporation, or association refuses 
OF neglects to render any return required by law, or renders a false or 
fraudulent return, the collector or any deputy collector shall make, 
according the best informaticn which he can obtain, including t h a t  de- 
rived from the evidence elicited by the examination of the collector 
and on his own view and information, such kno~ledge  ns he can obtain 
a return according to the form prescrikd of the mcome derived by an; 
person under the care or management of such person, corporation or 
association, and the return so made and subscribed by such collectoi or 
d e ~ l l t v  collector shall be held nrimn facie good and sufficient for all 
th& aGore purposes. 


- 
SEC. -. That erery corporation or  associatiqn organized under the 


law of the United States or of any State or Territory doing business for 
profit shall. make and render to the collector of the district in mhich 
i t s  principal office is situated, on or  before the first Monday of. March 
In every year, beginning \ n t h  the year 1910, a full return verified by 
oath or affirmation, in such form a s  the Commissioncr of Internal Iteve- 
nuc may prescrip?, of all tile following matters for the n-hole calendar 
year last preceding the date of soch return- 


First. The gross profits of such corporation or association from all 
kinds of business of every name and nature. 


Second. The espenses of such corporation or association exclusire of 
interest, annuities, and dividends. 


Third. The ?ct profils of such corporation or association without 
nllomhnce for interest ann:lities, and dividends. 


Fourth. The amount paid on account of interest. annuities, and divi- 
dends, with a list showing. the names and post-office .addresses of the 
persons to whom any such interest. nnnuities, and dividends were paid, 
stating the amount paid. to each of such erwns separately 


Flfth. The amount paid in salaries of $5,600 or more to a c h  persoA 
employed, giving the amount of the salary paid to each person and his 
name and ost-office addrcss. 


Sixth. I$ the net profits mentioned in the third paragraph of this 
section were not wholly divided then to state the amount which would 
have been paid to each person 'if the said profits had been wholly di- 
vided, giving the name of each such person and the amount of his dls- 
tributed share and his post-office address. 


Ssc. -. That i t  shall be the duty of erery such corporation or asso- 
ciation doing business for profit to  keep full regular and accurate 
books of account, upon which i ts  transactions sial i  be eGtered from day 
to  day in regular order, and mhenercr a collector or deputy collector in 
the district in which any such corporation or association has  i t s  prin- 
cipal offlee shall believe that  n true and correct return as hereinbefore 
provided has not been made, he shall make an offidarit of such. belief 
and of the grounds on vhicli i t  is founded, and file the same mlth t h i  
Comlnissioner of Internal 1:erenne and if mid commissioner shall, on 
examination thereof and upon full iearinz of notice given to all parties. 


conclude tha t  there is  n ground for such belief he shall Issue n request 
in writing to such corporatlon or association t; permit an inspection of 
the books of such corporation or association to b+ made and if such 
corporation or association shali refuse to  comply with kuch recluest, 
then the Commissioner of Internal Eerenue shall take such action as 
will enforce the duty herein imposed upon such corporatlon or associatlon. 


Mr. CUAIALINS. Mr. President, this amendment proposes 
duties upon certain incomes. I intend a t  a later time in the con- 
sideration of the pending bill to address the Senate with respect 
to the wisdom and the justice, the history, a n d  the validity of 
income duties. Until very recently i t  was not my purpose to ac- 
company the amendment with any observations whatever ; but in 
riew of the statement with respect to the expenditures and the 
rerenues of the Government made by the Senator from Bhode 
Island [Mr. ALDUI~H] on Monday morning, and in view of the  
comments of certain newspapels with respect to  the motives of 
the Republican Senators who favor raising a portion of our reve- 
nue by a duty on incomes, I have been tempted to depart  from 
m y  original intent and to enter at this moment upon a very 
brief discussion of the subject. 


First, with regard to the amendment itsel% It differs in two 
important particulars from the amendment offered by the Sena- 
tor from Texas [Mr. BAILEY]. The lirst essential difference is 
tha t  m e  duty laid upon incomes is a graduated duty instead of 
a flat duty. According to the  terms of this amendment the duty 
begins with incomes not e x c e e d i i  $10,000, those under $5,000 
being exempt, attaches t o  such incomes a duty of 2 per cent, and  
finally reaches incomes of $100,000 or  more, upon mhich there is 
imposed a duty of 6 per cent 


I n  this connection I mag be permitted to state as a mere con- 
jecture and opinion tha t  this amendment, if it became a part 
of the law, would raise substantially $40,000,000, a greatly less 
sum than would be raised, according to the estimate of the 
Senator from Texas, upon the amendment presented by him 


The second important particuIar in  mhich this amendment 
differs from Me amendment already before the Senate is that  
it is confined to individual incomes; that is  to  say, the duty is 
not imposed upon corporate incomes. The reasons t h a t  moved 
me i n  preparing the  amendment i n  this wise a r e  that  the policy 
of a n  income law, the policy indeed in almost every hind of 
lam, i s  to  exempt those who a r e  least able to  bear the  burden 
from the burden. An iucome duty imposed upon the aggregate 
income of a corporation rests with equal weight upon those 
persons who derive some income from a corporation and yet 
have a n  aggregate income belom the minimum ftred by the  
statute and those large incomes upon which it i s  the policy of 
t h e  Government t o  at tach a duty. 


Further than that, I regard a graduated income duty as im- 
possible if levied upon the incomes of corporations. The reason 
is obvious This amendment, for instance, imposes a duty of 
2 per cent in  the case of a n  income not  exceeding $10,000 upon 
t h a t  part of such income exceeding $5,000. It imposes a duty 
of 6 per cent upon a11 incomes i n  excess of $100,000. 


I will take the  instance which is i n  every mind the  very 
moment a corporation is mentioned, namely, the United States 
Steel Corporation It had last  Sear, according t o  its report, an 
income, not deducting the rewards upon its capital, of $91,000,- 
000. Under any logical or scientific system of graduated t a s  
this income would bear the  highest rate, and yet, as we h o w ,  
there a r e  twenty-five or thirty million dollars of the stock of 
the United States Steel Corporation held by employees of the 
corporation mhose incomes mill average Iess than $1,200 per 
year. Therefore, if a graduated tax  be accepted and the duty 
is imposed upon th& aggregate income of corporations, t h e  stock- 
holders mhose incomes a r e  belom the minimum fised by the 
amendment mould bear the highest rate  of duty attached to 
the largest income. I n  my opinion, such a result would not 
only be unjust, but it would destroy the essential and funda- 
mental principle t h a t  underlies a n  income duty. 


There is another reason of a legal character which led me to 
attach these duties t o  indiridual incomes only. The rery mo- 
ment that  you include a corporation within the scope of a n  in- 
come tax, that  moment you must begin a classification of eor- 
porations. Thc law of IS94 excluded from its operation a great 
number of corporations, and properly excluded them. B u t  this 
classification had a tendency, in the opinion of the Supreme 
Court, both of i ts  majority members and its minority members, 
to destroy the uniformity ~ h i c h  the Constitution requires shall 
inhere in  a n  indirect tax. 


I do not suggest, Mr. President, tha t  the amendment I have 
presented remores all  the objections found to such a lam in the 
decision of the Supreme Court i n  the Pollock case. I recognize 
t h a t  i t  chaflcnges that  opinion ill one particular, but  I Believe 
t h a t  it remores al l  the points of collision s a r e  one. Tha t  i s  
this :  Is a tax levied upon a n  income derired from a n  invest- 
ment in  either real or personal propcrty a direct t a x ?  That  







qnesiion is  one so broad and fundamental, that, in my opinion, 
i t  is utterly impossible to frame any income-tax law that will 
uot run counter to the opinion cspressed by a majority of the 
members of the Supreme Court. If that  opinion is  to stand in 
its full scope aud with its full  vigor, then the United States 
must abmidou for all time, or until the Constitution be amended, 
the esercise of a power and authority which had been recog- 
nized for a hundred years before the opinion was announced. 


Therefore, in these two particulars, or, broadly spealiing, in 
this one particular, the amendment I have presented challenges 
the opiniou of the Supreme Court in just the same manner that  
the amendment offered by the Senator from Texas does. 


Mr. BURRETT. Mr. President- 
The VICE-PRESIDENT. Will the Senator from Iowa yield 


to  the Senator from Nebraska? 
Mr. CUbfAIINS. With pleasure. 
BIr .  BURIZETT. It seems to me t h a t  there is another chal- 


leuge which it must make. I f  I understand i t  aright, this in- 
come tax is  either a direct tax or it is a n  indirect tax. A direct 
tax must be apportioned. I f  it is a n  indirect tax, i t  nluat be 
uniform. 


Of course, I have not read the  Senator's amendment to the 
bill, for it has not yet been printed, but I take it, from what he 
says, i t  is  not attempted to make a n  apportionment. It seems 
to me that  i t  also must attack the other proposition of uui- 
fomi ty ,  which was one of the questions, if I remember correctly, 
that  was raised in  the Pollock case. I hare  not read that 
0~illi0ll for some years, but if I remember aright, the question 
was raised in the Pollock case whether there might be a differ- 
ent rate  of tax upon different incomes or  the t ax  on some in- 
comes eliminated; for example, a limitation of $4,000, a s  there 
was, if I relnember correctly, i n  the act  of 1894. 


If  the Senator has not conformed to the requiremcnt of a 
direct t a s  and a n  apportionment, mould not his amendment also 
run counter to the decision i n  the Pollock case in not conform- 
iug to the other requirement-that of uuiformity in  the case of 
a n  indirect tax? 


Mr. CUMNISS. Mr. President, a s  I suggested in  the beqin- 
ning, i t  has been my purpose a t  a later time to consider this 
question from the constitutioiral standpoint-. But  in answer 
to the inquiry of the Senator from R'ebraska, I beg to say that  
in the Pollock case the question of uniformity related to  the 
classification of corporations, not to the graduation of the tas ,  
for the reason that there was no graduation of duties under 
the law of 1894. It is quite t rue tha t  in  both the iuajority 
opinion and the minority opinion in the  Pollock case there was 
some criticism n-ith respect to  the exemption of incolnes below 
$4,000. That criticism, however, did not lead, a s  I remember, 
any judge uttering it into the  opinion tha t  therefore the law 
was unconstitutional. 


Mr. President, I beliere it to be the  bounden duty of Con- 
gress a t  this time to again inroke the deliberate reesamination 
of this question by the Supreme Court. The decision in the 
case to which I hare referred i s  so serious a n  iurasion upon 
federal power and i t  so vitally restricts federal authority that  
we ought not to permit a single momeut longer than necessary 
to pass without again asking for a n  esamination of this power 
upon the part of the Government of the Uuited States. 


It is  true that  we a r e  not in the midst of w a r ;  but there is 
no Sellator so lreeu in his prophecies a s  to attempt to declare 
the moment in which vie may become inrolred 111 war, and then. 
a t  least, there will be the same im1)erious necessity for invoking 
this authority that  thcre was i n  1861. 


Do not misuuderstnud me. I am not contending that  we 
ought to enter upon this experiment a s  a mere experiment. If 
nTe do not need the revenue tha t  would be produced by a11 in- 
colue tas, then I agree that  i t  would be the height of folly to 
collect money in any iuanner whatsoever not ueeded for the 
reasonable cspenditures of the Gorerumcnt. But  if \re do need 
this revenue, or if this revenue can be substituted for another 
still burdensome, then there nerer was a moment in which 
i t  becalne more imperatively the  duty of the A4inericail Congress 
to set in motion this po~rer  than a t  the present tIme. 


SO ,nu&, JLr. President, with regard to  the ameudnlent that 
I have presented. 


Mr. R-TKER. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yield 


to the Senator from Marvland? -- 
nG. .cuaznms.  I do.- 
Mr. RAYR'ER. Without c o m n ~ i t t i ~ g  lllyself in any may to 


any of tllesc propositions of a n  income t a s ,  for or against, I 
respectfully call the nttentior~ of the Senator from Iowa to the 
proposition that  the suggestion of the Senator from Sebraska 
[Mr. BUKKETT] has beeu conipletely answered in the case of 
Knowlton a. hloore (17s U. S.), h which the Sugrenle Court 


~ e l d  that  " uniformity " meant geographical uniformity and not 
ndividual uniformity. 
I think the Senator from Iowa even goes too f a r  when he 


says that  there could not be a classification of corporations. 
mere  could undoubtedly be a classification of corporations if 
-he taxes operate uniformly throughout the United States. In 
his case the proposition was discussed, and the Supreme Court 
;aid : 


The two contentions then may be summarlzed by saying that the 
me asserts that the ~ohstitution rohibits the levv of nny duty impost, 
)r excise which is  'not intrinsicalfy equal and uniform in its o'peration 
lpon individuals, znd the other that the ovier of Congress in levyin 
.he taxes in question is  by the terms o f  the Constitution restraind 
mly by the requirement that such taxes be geographically uniform. 


t * a a a r h e  
,I 


Thus it is :ppnrent that the expression "uniform throughout the 
United States was a t  that time considyxl as urely geographical, as  
?eing synon mous,,with the expression generaf operation throughout 
.he United gtates and that no thought of restricting Congress to in- 
kincis uniformitg' obtained, since the powers recommended were abso- 
.utely in conflict mith such theory. 


Mr. CUMMINS. I agree with the Senator from Maryland 
lerfectly. The difficulty about classification to which I referred 
~vas not that  the Constitution inhibited the classification of cor- 
)orations, but  t h a t  the  classification must not be arbitrary; it 
nust  be founded upon some reason, and i t  is exceedingly diffi- 
:ult to classify the  corporations of the United States. 


However, the chief reason which leads me to present a n  
lmendment levying duties upon individual incomes alone is  the 
mequality and the  iujustice which must necessarily result to 
!he smaller stockholders, the men whose incomes derived from 
that source and from others do not reach the point fixed by the 
aw for duties. 


Mr. President, I shall recur to some phase of this subject a t .  
I later time; but I am now prompted to call to the attention of 
lhe Senate some comments that  I have read within the last 
.nro or three days with regard to  the income-tax measure, 
?specially relating to  the motires of those Republican Senators 
who believe that  a substantial part of the burdens of our coun- 
try should be borne through a revenue raised in  this manner. 
[ t  is  said tha t  i t  i s  a Democratic proposition, a Democratic 
loctrine. I f  it mere, Mr. President, that mould not deter me 
from accepting it ,  if it commended itself to my conscience and 
my judgment. We a r e  long past that  era in  the world's affairs 
ivhen men repeat t h a t  old inquiry, "Can any good thing come 
~ u t  of R'azareth?" I am willing to accept a wholesome, sound, 
m d  just principle, no matter what its origin may be. 


But, $Ir. President, it is  not a Democratic doctrine; it is  not 
Democratic principle in any other sense than that  the Demo- 


mitic party shares with a11 other political organizations a be- 
lief in the fundamental principles of society. The last cam- 
paign, from the Republican standpoint, was full of pledges of 
Gdellty aud loyalty to  an income-tax lam; and, more than that, 
it will not be forgotten tha t  the most successful and the most 
effeeti~e income-tax law ever passed by Congress or adminis- 
tered by a n  Executive was a n  incometax lam p a ~ s e d  by a R e  
publican Coagress and administered by a Re~ublican Esecutire. 


The only difference between those conditions and the ones 
which surround us  is thnt, in 1861, r e  levied a n  income Lzx to 
meet the demauds of the Gorerumeut in the most critical mo- 
I U C U ~  of i ts  esistence-in the time of war. But  the demands 
of peace may be just a s  imperatire a s  the demands of war. If 
if was constitutional in  1861 to lery a n  income tax  to support 
the Governulent of the  United States, it is  constitutional in 
1009 to levy a n  income t a s  to  support the Gorernu~ent of the 
Uuited States. W a r  may make a great difference mith respect 
to the estent of the  rerellne required; but granting that  in a 
t i n ~ e  of peace we need the rerenue, i t  is  just a s  constitutional 
now, it  is precisely a s  just now, a s  i t  was in LSC1. 


I congratulate the Senate and the couutry upon the happy 
and fortunate fact tha t  we can consider this subject without 
tinge of partisan bias, without tiuge of partisan color. I con- 
gratulate you aud your coustituents u1)on the fortunate condi- 
tioils that  euable us  to  debate and to decide this question 
without ally regard whatsoerer io  any party and without ally 
obligation save that  which we owe to a common country. 


Air. RAYNER. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yicld 


to the Senator from Alaryland? 
Mr. CUMAlINS. Certainly. 
Mr. RAYNER. We have not had a n  opportunity of reading 


the Seuator's amendment. I ask the Senator the question: 
Does the amendment exempt al l  corporations in the United 
States froin the payment of a n  income tax? 


Mr. CUAIAIINS. It levies a n  income t a s  solely upon the in- 
comes of individuals. 
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Mr. RAYNER. Then you have a n  amendment providing for 
an iucome t a r  which practically esempts every corporation in 
the  Enited States from paying a n  income tax?  Tha t  is the 
poiilt. 


3Ir. CURIJIINS. Jus t  exactly a s  the law of 1894 did. The 
law of 1894 provided that  the income derived by the individual 
from a corl~oration tha t  had paid an income t a x  shouId be de- 
ducted from his individual income, and  this amendment reaches 
precisely the same result in, I think, a much more satisfactory 
and equitable way. 


Mr. RAYNER. This amendment, i n  my judgment, does not 
a t  a l l  reach the same practical result. What I want to  get a t  
is this: Under the l aw of 1894, corporations paid taxes on their 
incomes, while under the Senator's a m e n b c n t  no corporation 
in the United States would pay a dollar to the Government of 
the  United States escept in  a roundabout may in which the 
Senator figures it out t h a t  it comes out of the pockets of in- 
dividuals who get dividends from corporations. 


Mr. CUMMINS. The Senator from BIaryland is too good a 
lawyer and  is too intelligent a man, 1 ~LII sure, t o  put  a mis- 
coustruction upon this amendment. I a s k  him again to recur 
t o  the point. The steel corporation- 


Mr. RAYNER. What  I want to ask the Semtor  is this: 
When you a re  imposing a n  income tar-I am not arguing the 
income tax  a t  all-why not put  t h e  income tas on corporations 
and exempt whatever corporations you think a r e  proper from 
the  operation of the income tax, provided it is a geographically 
uniform tax? Why not put a t a r  on corporations? Why do you 
exclude corporations from t h e  tax? W e  have ?cot read the 
amendment; and 1 should like to  hear some reason for such a 
provision. 


Mr. CUMMINS. I will answer the Senator with pleasure. 
Mr. RAYNEIZ, We are  after the  corporations also, a n d  I 


thought you were, too. 
Mr. CUBININS. I a m  after  justice; I nm not  after the  cor- 


porations. 
Mr. RAYNER. No; I am after equal justice, but you a r e  


Ietting the corporations out. 
Mr. CUitfBIINS. I favor a n  amendment which miIl accom- 


plish justice throughout the United States. I answer the  Sen- 
ator from Maryland further in this way : Tlle amendment which 
I have offered provides that  the tax shall be levied upon all the 
dividends recei~ed from corporations. It is t o  be levied not 
only upon all  the dividends receired from corporations, but i t  
is to be levied upon all  undivided surplus o r  undivided profits 
of corporations. I n  that  may it reaches every penny t h a t  is  
accumulated by a corporation in the  way of net income. 


Xow, mark you, the reason that  I prefer t o  reach the  indi- 
vidual directly rather than the corporation is the one I have so 
repeatedly expressed. I f  you t a x  t h e  corporation alone, or if 
you t a s  the corporation upon i t s  entire net income, suppose 
t h a t  I were receiving from t h a t  corporation and  from other 
sources a n  incame of $100,000-a most impossible hypothesis, 
but I nevertheless assume i t  for the  moment-and the Senator 
from Naryland mas receiving an income from a11 sources, par- 
tially from the dividends of corporations, of $5,000- 


Mr. RATIUER. That is  impossible. 
Mr. CUfiJNINS. Which is  no impossible hypothesis---- 
Mr. RBTIUER. It is  impossible to myself in t h e  same sense 


that  i t  is  a s  to the Senator. 
&Ir. CUBIMISS. Rut  do you not see the immediate injustice 


of i t ?  The Senator would gay a n  income tax of 6 per cent on 
the income that  he received from that  corporation, although his 
entire income n7as less than the taxable amount, and 1 would be 
taxed also G per cent, beiug in the  enjoyment of a n  income taxed 
at the highest rate. I am sure tha t  if you once indorse a gradu- 
ated income tax you must agree that  i t  should be leried in  the 
way that I hare suggested, because in  the end, I repeat, the  in- 
come tax reaches the earnings of every corporation in the laud 
and a t  the same time i t  does absolute justice among indiriduals: 


Mr. SMITH of niichigan. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yield 


to the Senator from Michigan? 
Mr. ~UAIAIINS. With pleasure. 
Mr. SMITH of Michigan. I should like to ask the Senntor 


from Iowa just how he proposes t o  reach this net income- 
whether in the form pf surplus or undivided profits, where the 
adrantage to the stockholder is in the book ralue of his stock, 
or in a suspense account that  may not even take the forin of 
surl~lus? Does the Senator propose to  reach that ~ a l u e  by some f inquisitorial means? 
Xr: CUhll\lINS. Mr. President, i t  mill be necessary for the 


Senator from h1ichigan to define what he means bv the \vord 
"inquisitorial." I11 5 sense every taxing process is inquisitorial. 


;Ir. SRIITH of Michigan. I us@ it i n  tha t  n-ay, and not a s  a 
criticism. 


Mr. CUMMINS. And this anlendment is  not relieved of that  
:haracter. But I mill answer the Senator from Michigan, an- 
:icipating somewhat a full discussion of this measure. This 
~mendment provides tha t  the indiridual having a n  income of 
nore than $5,000 shall make a report just a s  the lam of 1894 
ind just a s  the Iam of 1861 provided. 


Mr. SMITH of Michigan. Tha t  is, the individual citizen? 
Mr. CUMXINS. J u s t  wai t  a moment. PreciseIy; t h e  indi- 


vidual citizen. It provides t h a t  every corporation shall make a 
report showing i ts  gross income and i ts  net  income, showing the 
amounts that  it has paid in t h e  may of interest, in the way of 
dividends, showing what t h e  amount of the undivided profits of 
the year are, and also showing the  distributive share of each 
stockholder in the undivided profits, and t h a t  is  added to- the 
income of the individual precisely a s  the  income tha t  he has 
actually received in money. 


Mr. SMITH of blichigan. Then, Mr. President, the proposi- 
tion is  to  assess this  income in t h e  hands of the individua1 
stockholder? 


Mr. CUMMINS. It is, whether: he is a stoclihoIder or not- 
the individua1. 


Mr. S M I T E  of Michigan. r n  the  hands of the individual 
stockholder. Then if you propose t o  do i t  in that  way, how a r e  
you going to reach the individual stockholder who is not a 
resident of the country, who liverr abroad, and over whose per- 
son you have n o  jurisdiction whaterer? 


Mr. CURIRIINS. We shall reach t h a t  individud in preciseIy 
the same mag he  has  always been reached; by just the same 
process a s  was employed i n  1861, and just t h e  same process as 
mas employed i n  1894. 


Mr. SRIITH of Michigan. mi11 the Senator from Iowa point; 
that  out? 


Mr. C W f I N S .  I pointed i t  out  just a moment sgo. W e  
reach it by providing tha t  a corporation must return all  i t s  
earnings, its gross income, its net  income, the  names of i ts  
stockholders, and those persons, in so f a r  a s  it Imows them, to  
whoin it pays dividends. I f  those persons be citizens of the 
United States residing s b m d ,  their income is thus  ascertained, 
just a s  i t  was  in  1894. If they be  aliens and residing i n  their 
o m  countries, then their  incomes a r e  reached precisely a s  
under the law of 1894. There is no difference. 


Mr. SMITE of Michgan. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yield 


further to the Senator from Michigan? 
Mr. CUNMINS. I do. 
Mr. SMITH of Michigan. foreigner, then, is to be 


reached by some process under our law. H e  may also be 
rezched by some process of similar nature i n  the country in 
which he resides. Is that  the  situation that  me find him in? 


Nr. CUMMINS. I: do not h o r n  what  situation the Senator 
from Michigan would find him in. I a m  reaching the property 
precisely a s  i t  was sought to be reached in 1894. We might 
not be able to find the property of those nonresident aliens upon 
which to lery a distress warrant. 


Mr. SMITH of Michigan. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yield 


further? 
Rlr. CUAIXIKS. I do. 
Mr. SMITH of Michigan. Then; if you did not fin$ his prop- 


erty, he would escape paying his proportion, nohithstanding 
his  participation in American diridends. 


Mr. CUAIJIIKS, Oh, no. 
Nr. SJIITH of Michigan. For instance--if I do not inter- 


rupt the Senator against his wish- 
Mr. CUMMLYS. Kot a t  all. Although I had not intended 


a t  this time to enter upon any such detailed discussion of this 
luensure, I aru. willing to answer any inquiry. 


Mr. SMITH of Michigan. The Senator's remarks a r e  w r y  
interesting; but I think i t  is a mell-laon-n fact that  much stock 
in American corporations is held abroad; that  there are  mZnY 
stocltholders and bondholders in  American enterprises N ~ O  live 
abroad subject to the jurisdiction and laws of their own coun- 
tries. SON, it is  just a little beyond my abiliw to comprehend 
how the Senator is  going to reach that  clnss of stockholders 
unless he puts his t a s  upon the corporation itself. 


3Ir. CURIMINS. Mr. President, I will delay making a full 
allslver to that  question uutil rhe Seuntor from Nichignn has 
had an opportunity to read the amendment. H e  will find, hom- 
ever, that there is just a s  effcctire a way of reaching the income 
of the individual. whom he has  in miud a s  there was in the law 
of l~Gl;r the law of 1894. 


Mr. SfifITH of Blichigm. Mr. Presideat- 
The VICE-PRESIDEST. Does the Senator from Iowa yield 


to the Senator from Michigan? 
Mr. CUAIXINS. Certainly. 
Mr. ShIITH of Michigan. I sincerely hope that  that  is so. 
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1 C U M I I S  I f  that  is  not  so, the Senator from Michigan 
can amend the amendment. 


Mr. SMITH of Michigan. XQ- I sincerely hope that  the  scope 
of the Senator's anleudmeiit is  such that  i ts  operation and effect 
mill not be to  nlalre i t  c o n r e u i a t  or desirable for dummy hold- 
ers  in  American corporations to  have their residence abroad. 
I f  we a r e  to have a n  income-t.as law, it should be uniform, and 
i t  should apply to al l  people &e, whether natural or artificial, 
and in proportion to their incomes. 


But  I do not hesitate one mameut to say that  there is a large 
part  of the stock and securities of prosperous American cor- 
porations held abroad i n  t h e  leading financial centers of the 
world. I do not understand why these corporations should be 
reliered of this additional burden or the exactions by the  Gov- 
ernment, unless i t  is a s  a favor to  them and not a s  a right. 


Mr. CUMMINS. Mr. President, with the general sentiment 
expressed by the Senator from Xichigan I am in entire accord, 
and I think tha t  he does not mean to be understood a s  accusing 
me of anv desire to favor eorw~rations. -- - 


Mr. S ~ ~ T I I  of Michigan. ^Rb. 
Mr. CUMMINS. There is a history behind every man which 


either approves or condemns his course in  any such respect a s  
t h a t ;  and I have a history which, I think, relieves me of any 
such imputation. 


Mr. SMITH of Michigan. Mr. President-- 
The VICE-PRESIDENT. Does the Senator from Iowa yield 


to the Senator from hlichimn? -- - - 
Mr. CUMMINS. I do. 
Mr. SJiITH of Michigan. With that  history I a m  very 


familiar. I am well aware of t h e  consistent record of the Sen- 
ator  from Iowa in his desire t o  have all  property, whether 
corporate or personal, bear i t s  just proportion of the espenses 
of the Government. I have n o  criticism to make upon h i p ;  in  
fact, I have nothing but praise for him, and I am l is tpang to 
what he  has to say with a great  deal of interest. I regret very 
much that  he seems by force of circumstances to  be obliged to 
speak so briefly this morning, f o r  I had hoped to hear him more 
a t  length, and shall examine his amendment with a great deal 
of care. My respect for  the Senator from Iowa is such t h a t  I 
acquit him promptly of any desire to furnish immunity to  
coiporations. 


Mr. CUMMINS. Mr. President, I did not believe for a mo- 
ment that the Senator from Michigan entertained a thought of 
that  character. I said what  I did only to prevent the possi- 
bility of misapprehension on t h e  part of others. I n  this amend- 
ment I have used al l  the ingenuity I possess to reach the  rery 
persons to whom he has  referred. If I have failed in tha t  re- 
snect. I can not doubt that  before the discussion has gone f a r  -* - -  . 
in a tribunal of this character thnt  defect will be remedied. 


Mr. SUTHERLAND. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Ioma yield 


to the Senator from Utah? 
Mr. CUBIMINS. Certainly. 
Mr. SUTI-IERLAND. If  I e l l  not  disturb the Senator from 


Ioma. I should like to ask him a question for my own informa- 
tion. I did not have the opportunity of hearing the  amendment 
read. 


Mr. CUBIMINS. It has  not been read. 
Mr. SUTHERLAND. But  if I understand what the Senator 


has said, his anlendment proposes to t a s  the incomes of indi- 
viduals only; i t  makes a n  esemption of incomes under $3,000, 
and entirely relieves the incomes of corporations from the t a s ,  
provided i t  has  been paid in t h e  shape of diridends. Am I cor- 
rect about that, I will ask the Senator? 


Mr. CUAINIXS. The Senator is  correct. 
Mr. SUTHERLBKD. Let me  ask the Senator this question: 


Suppose we hare  a corporation which distributes dividends 
amounting to $100,000. I t  h a s  50 shareholders, and we will 
assume that each shareholder h a s  an equal amount of stock, so 
that each shareholder would receive $2,000 in dividends. 
Under the Seuator's proposed amendment none of those share- 
holders wonld pay ally t ax  a t  311, a s  I understand. 


l l r .  CUMJIISS. I have not so said. 
Mr. SUTI-IERLASD. Well, then, the Senator did not- 
Mr. CUJIJIIXS. If the Senator n-ill permit me, I mill correct 


him just a t  that  point. 
Mr. SUTHERI,AKD. I n-ill be glad to have the Senator do so. 
Mr. CUNAIIKS. In  the case that  he has imagincd, if the 


$2,000 received a s  dividends on stoclr in the corporation consti- 
tutes the only income received by the shareholders, then that 
income would be eseiupt. If, on the othcr hand, the incouic 
from other sources raises the income of the individual to $5,000 
or more, then this tax would fal l  upon him. 


Mr. SUTI-IEItLAr\.D. Mr. President, I did not misunderstaucl 
the amendment, only I did not  put  my supposition quite fa r  


enough. We will suppose, then, that  the 50 shareholders re- 
ceive a n  equal amount of the dividend, $2,000 each, and thnt no 
one of them has a n  income from any other source, so that  the 
$2.000 represents the entire income. In  that  case not one of 
those shareholders would pay a cent of tas. That is correct, is  
i t  not? 


Mr. CUMMINS. That  is  true. 
Mr. SUTHERLAND. And, notwithstanding the fact tha t  the 


corporation had a n  income of $100,000, the corporation would 
pay no t a s ?  


Mr. CUMMINS. That  is true-no income tax. 
Mr. SUTHERMTD. So that  there is a n  income of $100,000 


of the corporation upon which no tax  a t  all  is  paid? Is tha t  
the result? 


Mr. CUMbIINS. That  would be the result in  the particular 
instance the Senator has given. Eut, Mr. President, I a m  not to  
be terrified by any such result. I do not believe that  a n  indi- 
vidual with an income of $2,000 derived from a corporation 
should be tased any more than a n  individunl receiving $2,000 
by may of a salary. I am attempting to reach' the aggregate, 
the  ultimate, the final result. The corporation is simply the 
instrun~entality for the enrichment of its stockholders, and if 
tha t  instrumeutality results in  conferring upon i ts  stockhblders 
a n  income above the minimum fixed by t h e  amendment, then 
i t  should be taxed; but if that  income is below tbe minimum, 
there is no more reason for imposing a tax upon i t  than there 
would be if i t  mere derived a s  a salarv or a s  wrofit i n  a real- 
estate transaction or a s  the profits of a $arm. 


- 
Mr. RAYNER. Mr. President- 
The  VICE-PRESIDEXT. Does the Senator from Iowa yield 


to the Senator from Maryland? 
Mr. CUMAIIKS. Certainly. 
Mr. RAYNER. We hare not had a n  opportunity to look a t  


the Senator's amendment. I should like to gire the Senator a 
concrete, but a t  the same time a supposititious, case. Let us  tulie 
the case, for instance, of Nr. Carnegie. That merely exemplifies 
hundreds of cases, because there a r e  hundreds of people liring 
abroad who draw their income and dividends from domestic 
corporations. There is  no doubt about that. Kow, suppose that  
Mr. Carnegie to-day was getting a n  income of $500,000 a year 
in the may of dividends from the Bethlehem Steel Company. 
The Senator's amendment does not touch the steel company, 
and there is no way on the face of the earth to  collect an in- 
come tax from him unless he has  property in the United States 
that  you can distrain on. 


Mr. CUAIJIINS. The Senator has not read the amendment. 
Mr. RAYNER. You can not make a n  amendment to cover 


tha t  case. 
Mr. CUJIRIINS. Very well. 
Mr. RATPTER. If the man has no property, how will you 


collect a n  income tax if he lives abroad? 
Mr. CUBIAIINS. It is  evident the Senator does not desire 


to ask me a question, and I will yield a t  the proper time to ally 
argument that  he may desire to make. 


Mr. RATNER. I ask the Senator how he would get that  t a s ?  
hlr. CUMMIlr'S. The Senator says i t  can not be done. 
Mr. RATXER. If  I may be permitted to ask a question, How 


does the Senator propose to collect a n  income tax in snch a 
case a s  I hare  given? 


Mr. CUJlhlIXS. I propose that  the corporation shall pay 
that  tas. 


Mr. RAPXER. Does the amendment of the Senator say that  
the corporation shall pay i t ?  


Rlr. CU3lJlISS. As I understand, the duty could bc collected 
from the corporation, but I will strengthen i t  in that particular. 


Mr. RAYNER. I have not read it. I shoulit like the S~11:ltOr 
to point that  clause out. It is a rery inlportnut feature if it 
says so. The Sellator from Blichigan [Alr. SNITII] alld lllyself 
both think that  it  does not corer that  Cnse. 


Mr. SJIITH of RIichignn. Mr. President- 
The ITICE-PRESIDEST. Docs tlie Senator from Iowa yield 


to the Senator from hlichiga~i? 
Mr. CUAIJIISS. I do. 
Mr. SJIITH of Michigan. I do not wish to annoy the Seuator 


from I o \ n .  
Mr. CUMJIINS. The Senator does not annoy me a t  all. 
Mr. SJIITH of Michigan. The suggestion of the Senator 


from Utnh [hIr. S u ~ n r x ~ a r n ~ ]  impressed me very n i u ~ h ,  and the 
a n m e r  given by the Senator fro111 Iowa, i t  seems to me, le:~ds 
to this, that  under his a~nendment you can not ~cncl i  a n  incli- 
vidunl iuco~ne until i t  esceeds $5,000. I s  that correct? 


Mr. CUAIMIKS. Yes. 
Rlr. SMITH of Michigan. Then, if the income of $2,000 from 


a giren corporation, a s  suggested by the Senator from Utah, 
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is the income of the head of a house, until i t  reaches the $5,000 
mark vou call not touch it. and ' i t  is n0.t the SenatoiJs desire to . - -. - -. * - - ~  - 


reach @. Is that  correct? 
hfr. cuniM1Ks. Tha t  is cbrreit. 
Mr. SMITH of Michipan. Now, suwose the income gets to 


be $10,000 for the same-individual, that^ he has five chil&en in 
his family, and tha t  each one of the children is  given an equal 
share in the dividend-producing stock, how are  you to reach i t ?  
I should like to know whether the amendment of the Senator 
will .reach such a n  iiiconle a s  that?  


Mr. CUMAIINS. Mr. President, the amendment provides that  
there is  t o  be but one exemption of $5,000 i n  such a case a s  
tha t  suggested by the Senator from Michigan. 


Mr. SMITH of Michigan. That is, in the family? 
Mr. CUAIMINS. I n  the family. 
Mr. SMITH of Michigan. Well, does that  include the col- 


lateral family, in which distant relatives have a share? 
Mr. CUBIMINS. I do not know, Mr. President, what a col- 


lateral family is. It is supposed to be against good morals to 
maintain a collateral family. [Laughter.] 


Mr. SMITH of Michigan. I congratulate the Senator from 
Iowa heartily that  he does not know what a collateral family is. 
[Laughter.] 


Mr. CUMNINS. I n  turn, if the Senator from Michigan has 
any experience about that--- 


Mr. SMITH of Michigan. I h a r e  a very large experience. 
Afr. CURININS. I suppose we will hear of it later on., 
Mr. ShIITH of Michigan. Probably; but my ezperience 


grows out of the fact  that  my name happens t o  be Smith." 
[Laughter.] 


Mr. CUMRIINS. I again congratulate the Senator. 
Mr. President, I am sure the Senate will acquit me of any 


original intent to delay the regular order of the Senate by such 
a n  extended discussion. I am not a t  all  blamable, I think. I 
rose simply to make some observations with regard to a n  in- 
come tax generally. The details of the amendment I have 
offered will be better understood and more intelligently debated 
after the amendment shall h a r e  been printed and after Senators 
shall hare carefully considered it. 


But I was rather entertained this morning in reading a dews- 
paper containing the  suggestion tha t  i t  was the purpose of Re- 
publican Senators who favor a n  income-tax law to iuvade in 
some way the system of protection-that it was an insidious 
attack upon this fundamental principle of the .Republican or- 
ganization. I desire to disclaim any such purpose upon my 
part. There is  no Senator who yields allegiance to the Repub- 
lican party who is more firmly wedded to the doctrine of pro- 
tection than I. I understand tha t  I came into the Senate with 
some suspicioir respecting nly soundness upon the policy of pro- 
tectiou. I frankly admit. if I am to be measured by the test 
imposed by that  association of selfishness and slander known 
a s  the "Protective League," tha t  I am not sound upon the doc- 
trine of protection; but if I m y  be measured by Republican 
platforms, by the utterances of 3IcIGnley and of Garfield and 
of .4llisou and of Blaine, thcu I am a s  sound a s  any Senator 
who iuarches under the political banner to which I yield my 
loyalty. 


I ail1 not in far or of an income tax for the purpose of destroy- 
ing the eiiiciency of the system of lxotection, and if i t  be true 
that  an import-duty law can not be adjusted so as  to :tfford 
ample and adequate protection to American industry without 
foreclosing the opl~ortunity for the operatiou of a n  income-tax 
law, then I a'unudon the income-tax prorision, for I have no de- 
sire to i u ~ a d e  by a hair's breadth the established nud long- 
continued policy of the party to  which I belong of giving full 
and ample protection to the American a s  against erery other 


.mall on the face of the earth. 
I hare heard it saicl-and I think i t  was first said by a very 


distinguished Uc~nocrnt-tliat a n  income tax was a Populistic 
doctrine. If i t  be I'ogulistic, if i t  be the enlniiation of that 
party that we 1iuo~- a s  the Populist party, theu ~ r c  owe that 
llarty a deep aixl abiding obligation. 


But, again, 1 must call your attentiou to history. I t  is  of 
cncient origiu, for \ ~ ~ h e n  the forefathers were fighting the Rero- 
lutiouary war, the ulother country was l e r ~ i u g  :ul incon~e t n s ;  
and ~ r h e u  the Constitution of the United States was adopted 
more than one of the coloni~s \\-as raising its rerenues in this 
ulaniler. I t  is, so f a r  froill being what is ordiu:~rily accepted 
a s  Populistic. a long-establis11e:l and alnlost uni~~ersnlly recog- 
uized principle of political econoniy. 


I: sllnll say no more upon that  subject; and I come iinmcdi- 
atcly to the yllnsc which I think most interests Rep11blic:un Sena- 
tors, and to which I iuiended I\-hen I rose to dc\ ote my princi- 
lml attent~on. I t  is  this: I f  me do not need the rereunc that  


would be derived from a n  income tax, then there ought t o  be 
a n  end of the discussion. The Senator from Rhode Island [Mr. 
ALDRIGH] on Monday morning stated in substance, a s  I under- 
stood him, tha t  me did not need more revenue than will be re- 
ceived a t  the custom-houses, and that, if the adjustment of the 
import duties presented by the committee is disturbed, we mill 
ha re  either too l a x e  a revenue or too little protection. This, 
in effect, was t h e  statement made by the distinguished chair- 
man of the Committee on Finance. If these conclusions a r e  
sound, I for  one abandon my proposal for a n  income tax, for I - 
say without hesitation that  if in  securing adequate protection 
a revenue is necessarily raised tha t  will meet the reasonable 
expenditures of the  Government, then, from my standpoint, it 
would be a n  economic crime to impose a tax on incomes. There- 
fore let us  examine the validity of the conclusion. 


I take up, first, the  expenditures for the year ending June 30, 
1910. . Do not understand me to oppose my inexperienced and 
immature judgment upon those matters which fall within the 
scope and within the  learning of the chairman of the Finance 
Committee against his. There a r e  some things upon which I 
yield t o  him an immediate superiority; but there a re  some 
things involved i n  the statement made by the Senator from 
Rhode Island on Monday morning concerning which every Seqa- 
tor  in this Chamber, no matter how brief his service may have 
been, is just a s  good a judge a s  is the Senator from Rhode 
Island. 


As I h a r e  said, I take up, first, the expenditures for the year 
ending June  30, 1910. Congress has already appropriated 
$1,044,000,000 for  those expenditures. The Senator from Rhode 
Island first adds $20,000,000 for the postal deficit of the year. 
I take no issue with him with respect to that  item. It makes 
the total expenditures for the coming year $1,064,000,000. H e  
then deducts appropriations for the Post-Office Department, 
$235,000,000; t h e  sinking fund, $60,000,000; the national-bank 
fund, $30,000 ; and  the Panama Cenal expense, $37,000,000. The 
result, to be  entirely accurate, i s  a probable expenditure of 
$702,000,000. T h e  reason for the deduction of the Panama 
Canal expense i s  obvious, but the reason for the elimination of 
the sinking fund of $60,000,000 i s  not so clear, a t  least to  me, 
unless the  Senator contemplates a n  abandonment of all  effort to 
reduce the national debt, and proposes to establish it a s  a per- 
manent institution. 


I shall not, however, a t  this time inquire into the wisdom 
of eliminating the  sinking fund, and shall assume, in accord- 
ance with the judgment of the Senator from Rhode Island, 
tha t  a prudent Congress will make prorision for a revenue to 
a t  least the extent of $702,000,000, without impairing seriously 
our present surplus. 


I turn now t o  his  statement with respect to the receipts for 
the  Fear ending June  30, 1910. His  estimate is $655,000,000, 
leaving a deficit, upon his own shon-ing, of $47,000,000. While I 
am milling to  accept implicitly the concl~sions of the Senator 
from Rhode Island growing out of the application of any given 
schedule to any given importation, I am not willing to accept 
his estimate of the  probable receipts a t  the custom-houses for 
the coming year. H e  assumes that  the importations for 1910 
will equal the importations of 1907, and, applying the duties 
recommended by the committee, he estimates that the receipts 
will be $340,000,000 a t  the custom-houses, and to this he adds 
$5,000,000 for better administration of the Ian-, making a total 
of $345,000,000. 


My sliepticism with resl;ect to this conclusion does not arise 
from any lack of confidence in the skill of the Senator from 
Rhode Island in applying rates to importations. I t  arises be- 
cause I do not beliere we will reach in 1910 the enormous rol- 
ume of business done in 1907. 


It required nine years of extraordinary conditions, nine years 
of such prosperity a s  the American peol~le nerer before knew 
to reach the clinms of 1907. The sercrily of the depression 
which began in October of that year is just fairly cla\~ili~,B 
upon our minds, aud I can not concede that for the year begin- 
ning now in t\vo months and encling on the 30th of June, 1010, 
ilnportations mill reach the nonderful rolu~ue of that  unpar- 
alleled year, 1907. I t  seems to me it  n-onld ha le  been more 
prudent-and I snbmit i t  to you, Seuators, whose judgments 
are  better than mine-to take the arerage of 1307 and 1909 or 
the average of 190G and 1907- 


Mr. RATNER. Mr. President- 
The VICE-PRESIDEST. Does the Senator from Iowa yield 


to the Senator from I\lnrglnud? 
Mr. RAYNER. I was only going to ask the Senator a qnes- 


tion for information. 
Mr. CUMBIINS. I do. 







CONGRESSIONAL RECORD-SENATE. 


Mr. RAYNER. Am I correct in  the  statement tha t  in  1907 
the importatiolls ran from fifty to a hundred and fifty million 
dollars more than they did for any of the  years from 1900 t o  
l m ?  


sir. CU3IMIMS. You are. 
Mr. RdYKER. What is giving me trouble about the  state- 


ment  is  this: The Senator from Rhode Island takes the impor- 
tations from the 1s t  of March to the 15th o f  ApriI and  shows 
by actual figures t h a t  there was a $12,000,000 increase be- 
trreen the 1 s t  of March and the 15th of April. Then h e  makes 
t h e  calculation t h a t  f f  the increase in 1910 is at t h e  same 
mtio,  we will, in tha t  year, equal the  importations of 1907. 
Does the Senator from Iowa propose t o  take up  tha t  par t  of 
the statement which the Senator from Rhode Island submitted 
t o  t h e  Senate? 


I will make it  clearer. I hare  not the  figures before me now. 
He stated t h a t  the importations from the  1st of March t o  the 
15th of ApriI increased, a s  compared with the  corresponding 
days in 190S, $12,000,000. That  is  correct, is i t  not? 


Xr. (SU;3lhfINS. I do not distinctly hear  the  figures given 
by t h e  Senator from Maryland. 


JIr. R,4YNER. I will give the  figures in a moment. Here 
is t h e  statement. The Senator from Rhode Island said : 


Bnsiness activity and the movement for  increased irnportafions has 
already commenced. We can feel t h e  change i n  the  air- 


T h a t  is the only place where we mill feel it, I a m  afraia- 
T h e  customs receipts for  the thirty-nine business days from March 


1 t o  April 15 inclusive increased, a s  compared with the corresponding 
days  i n  1008 $12 031 09i.08, or  on  average dnily increaseof $261 545.50. 
If t h i s  rate) of incrkase shonld continue thronghont t h e  next +ear, it 
would lead t o  a n  increase i n  the  customs revenue for  t h a t  gear of 
$81.600.000. 


I understand the Senator takes t h a t  showing and  proves by 
it t h a t  we will ha re  the importations that we had in 1907, and 
while there will be a deficiency of about $45:?0,000 i n  1910, 
which he proposes to  pay from what he  calls the surplus " in  the 
Treasury-I call it the cash balance, but  call it surplus o r  what 
you will-there mill be a surplus of revenue i n  1911. H a s  the 
Senator from Iowa examined the  statement to which I have re- 
ferred, to  see whether it would carry out t h e  conclusion the 
Senator from Rhode Island said it would, and t h a t  we mould in 
a l l   robab ability in 1910 have receipts running up to $663,000,000 
a s  me did in 1907? 


iXr. ALDRICH. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yield --- - - -  


t o  t h e  Senator from Rhode Island? 
Mr. ALDRICH. I did not understand the last  remark of the 


Senator from BIaryland. 
Xr. EAYNER. I will read the balance of it. 
Mr. ALDRICH. No; that  is  not necessary; but I do not 


understand the last statement about $663,000,000. What does 
t h e  Senator refer to? 


Mr. RAYNER. Those were the  receipts for  1907-sir hundred 
and  sistr-three milIion one hundred and  forty-odd thousacd 
dollars. 


Mr. ALDRICH. That  i s  not from customs. 
Mr. COMMIKS. Tha t  is  the entire rerenue. 
Mr. ALDRICH. The eutire revenue. 
Nr .  RSTP\'ER. I understand it is. The customs receipts were 


three hundred and odd million dollars. 
iUr. CUJnIIP\'S. Three hundred and t h i r t j - t ~ o  million dollars. 
Ur. RATXER. Three hundred and thirty-two million dollars. 


T h e  Senator from Rhode Island says this, and  I thought he 
might make a further explanation of i t  


I a m  not attacking these Egures. I h a r e  simply iisen for the 
purpose of information. I am rery frank to say I am opposed 
t o  t h i s  bill and I shall vote against it, and in a few days I hope 
t o  address the Senate against it. I should like to  see this bill 
or such a bill framed a s  mill raise sufficient rerenue. 
The Senator from Rhode Island says: 
I t  =ill thns be sccn tha t  by taking the importations of 1009 as a basis 


a n d  makine proper allowance for  increases we obtain practically the 
nnme firurgs a s  those based uDon the imvor'tations of 1007. confirming 


31r. ALDRICH. I will explain t h a t  i n  this way: I think the 
Senator from Maryland will see in  a moment what I was trying 
to get a t  in that  sentence. The Custon~s revenue for the current 
year  will be $300,000,000, approximately. It can not  vary more 
than  three or four million dollars from t h a t  sum. If  we add to 
t h a t  the increased ratio I\-hich has already taken place-that is, 
from the 1st  of I\Iarcli until the 15th of April-me shall have 
more than $350,000,000, or approsirnately $350,000,000, of reve- 
nue, ecslusire of the added amounts of revenue which mill be 
derived from the Senate bill, a s  compared with existing lam. 


Mr. RAYKER. One moment, before the Senator takes his 
scat. 


The VICE-PRESIDENT. Does the senator from Iowa yield 
to the Senator from Maryland? 


Mr. CUMErfIhTS. I yield. I assume the  Senator is  asking a 
question of the Senator from Rhode Island. 


Mr. RAYNER. Yes. 
Mr. CUMBUKS. I say the  Senator is asking th Senator 


from Rhode Island. 
Nr. RAYNER. I mill ask  it of you. 
Mr. CDbfMINS, 1 yield. 
Mr. RAYXER. I will ask  ffie Senator from Iowa. I sup- 


pose he will answer it, 
Nr. CUAIMINS. I yield. 
Mr. RAYNEIL Is this increase. i n  duties largely dmived, and 


dmos t  entirely derived, from t h e  inerease in the wine schedule 
and the change from ad  vaIorem t o  sgeciflc duties on s iEs?  


Mr. ALDRICH. Almost entirely. 
Nr. (SCJBI1\IINS. I n  this rery interesting colIoquy I have 


really failed t o  catch the question desired to  be gut t o  me by 
the  Senator from ~Maryland. Will h e  re*te i t ?  


Mr. RAYNER. The question which "the Senator from Mary- 
land" wanted to ask  the  Senator from Iowa is whethm or not 
he agrees with ffie Senator from R W e  Island that t h e  increase 
from the  lst of March to t h e  15th of April mil1 keep on, so tha t  
we will have the importations we had  in 19071 I only want the 
Senatbr's opinion upon that point. 


Mr. CUMMINS. I will reach t h a t  i n  a moment. 
At the time I was interrupted by the  Senator from Maryland 


I was dealing with the  comparison instituted by the Senator 
from Rhode Island with respect to  the probable importatjons 
for the year 1910. It mas his opinion, inasmuch a s  we mere re- 
covering from the depression of 1907, the volume of business 
for the coming year mould be a s  great a s  for  the  year 1907, and 
i t  was with regard to  his judgment o r  opinion upon tha t  p o h t  
that  I ventured the  dissent. I do not  believe t h a t  Congress can 
safely proceed upon that  hypothesis, and I desire espedauy to 
impress it upon Senators. We can not in  1910 attain t h a t  high 
point either in consumption or in production which we enjoyed 
in 1907, and I w a s  suggesting tha t  it mould have been more 
prudent to  have combined the  revenues of two years, say of 
1908 or of 1909 with the revenue of 1907, and ascertain in  that 
may what milI. probably be gathered a t  the cnstom-houses for 
the year ending J u n e  30, 1910. I have done so, and the result, 
adding the eigM millions that  the Senator from Rhode Island 
says, and I accept his judgment upon t h a t  point, will b e  added 
t o  our revenues upon the same importations, will be tha t  our 
revenues for the year 1910, gathered a t  the custom-houses, will 
be approsinlately $342,000,000. 


Mr. ALDRICH. Mr. President- 
The VICE-PRESIDENT. Does the  Senator from Iowa yield 


to  the Senator from Rhode Island? 
Mr. ALDRICH. Will the Senator yield t o  rue fo r  n mo- 


ment? 
Mr. CUMMINS. I do. 
Air. ALDRICH. The werage increase of rerenue for the 


thirty-nine business days between ihe 1s t  of BIarch and the 16th 
of April v a s  $261,000 per day. I hare  just before me the re- 
ceipts for the period from t h e  17th to the 20th day of April. 
They hare  just reached me this morning. The average is 
$261,000 a day. For  the 20th of April the customs receipts mere 
$1,0-10,000, against $570,000 a year ago, being a n  increase on this 
day of $462,000 against a n  average of $261,000 for the total 
period from BIarch I to  April 15. 


1 .  M I I S .  I was about to  reach that  point in  the com- 
parison. I take it for granted, then, that  if there had been no 
increase within the last few days, a s  compared with similar 
days in 1908, even the  Senator from Rhode Island would hesi- 
ta te  to affirm that  the revenues from the custom-houses in  
the year 1910'would exceed $39-4,000,000. I Ie  supplements, 
strengthens, and corrobomtcs that  conclusion by a reference to 
the dealings a t  the custom-houses within the last month or so. 


Jfr. BLDRICH. -4s we a r e  discussing now the probable rev- 
enl~esfor  the year 1910, mill the Senator allow me to put into the 
R c c o n ~  a statement made by the Chief of the Wnrrant Division of 
the Treasury? I prepared these figures and estimates by myself, 
after haring consulted with the various experts of the Treas- 
ury Department. After they were prepared, I aslied the Chief 
of the Warrant Division of the  Treasury Department, who is 
recognized a s  a better authority than any othcr man in the 
country, to  give me his idea a s  to what the rerenue mould be 
in the year 1910; and if the  Senator mill benr with me, I mill 
be glad to read his statement. 
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Mr. CUAIBIINS. I shall be rery glad to  yield for  thal 
purpose. 


Mr. ALDRICH. It was received by me after my own corn. 
putation had been made. H e  says: 


Considering the growth of popnlation with i ts  future demands, and 
noting the increase of revenue now coming to  the Treasury, indicating 
renewal of bnsiness actlrity, i t  seems most robable tha t  the  customs 
r e c e i ~ t s  will show material gains in the ensufne sear  over the mcreasc - - 
commenced in February 1903. 


Therefore, the receipts for 1910 should be at least $340,000,000, 01 
a n  average of twenty-eight and one-half millions a month. 


This does not take into consideration the increase in revenue 
which n~ould necessarily follow the enactment of the Senate 
bill of about $9,000,000 orer the present law, the  Dingley rates. 
Tha t  would l ~ r i n g  the estimated receipts, upou the basis of this 
estimate, to $350,000,000, which is  $5,000,000 more than my o m  
estimate. I feel tha t  I ought to put in this statement in justice 
to  the  officials of the Treasury Department, who have giren 
this matter careful attention. 


Mr. CUAII\IINS. The statement just read by the Senator 
from Rhode Island, in  so f a r  a s  I am concerned, adds nothing 
whatsoever to the weight or force of the conclusions announced 
by the Senator Monday morning. I will accept the opinion of 
the chief of any department-a man of skill, a man of experi- 
ence-with regard to  the application of the law to a given busi- 


-ness;  but in  attempting to determine what the business of the 
United States will be in  the  coming year, how rapidly we will 
recover from the depression we have suffered, I would vastly 
rather have the opinion of the Senator from Rhode Island, with 
his wide observation, with his years of experience, than the 
opinion of any official of any department of the Gorernment; 
and I am asking the Senators to  weigh the judgment of the 
Seuator froin Rhode Island, expressed, I have no doubt, with 
absolute honesty and entire sincerity. But his conclusion and 
the conclusion of the chief of the Treasury Departn~ent a re  
based upon the hypothesis that  the American people will do a s  
much business in 1910 a s  they did in 1907. I dissent from that  
hypothesis. I do not believe we will so speedily recorer. and 
I can not think it  prudent for the American Congress to adjust 
i t s  affairs-affairs of SO vital moment-upon the opinion of any 
man, if you please, with respect to the recovery from a finan- 
cial and industrial depression. 


Rlr. NEWLANDS. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yield 


to  the  Senator from xevada? 
Mr. CUMMINS. I do. 
Mr. EEWLANDS. May I ask the Senator from Iowa what 


revenue he expects to obtain from the measure he has  intro- 
duced ? 


Rlr. CUAIAIINS. The rerenue that  mould be obtained from 
all income-tax lam, a s  I have suggested, is  conjectural. There 
a r e  no statistics, a t  least a t  my conlmand, that  mill enable me 
to answer that  question sa re  approsimately. I believe that  if 
the bill were in operation it would produce during a calendar 
Sear from forty to forty-five million dollars of revenue. 


Mr. NEWLANDS. Will the Seuaior induke nle further? 
Mr. CUJIJIINS. I will for a question. I feel esceediugly re- 


luctant to cousume the time of the Senate contrary to my oriq- 
inal intention. If the Seuator desirw to ask a question, I will 
gladly yield. 


Mr. NEWLANDS. I wish to ask a question, but a short state- 
ment will be necessary before I put it. 


Mr. CUAIAIINS. I can not rield for the iutcrjection of a n  
argument. 


The VICE-PRESIDEXT. The S e ~ a t o r  fronl Iowa declines to 
yield. I 


Mr. KEKLBNDS. T'ery well. Then I will ask the Seuator 
a question. Does the Senator believe that  the entire construc- 
tive work of the country, such a s  the work on the Panama 
Canal, the work which y e  anticipate entering upon regarding 
the imp~ovemeuts of rirers and harbors, aggregating so~ne  
$50,000,000 auuua l l~ ,  t h  work 11-hich we espect to euter ngon 
in the construction of public buildiugs Up011 some comprehensire 
Plan, involving a n  expense 3f from thirty to fifty inillion dollars 
a ~ ~ n u a l l y ,  should come entirely out of bond issues, or does he 
think i t  wise to  provide additional revenue in order to  meet 
those espend~tures? 


Mr. CTJMAIINS. I11 a u s w x  to the Senator from Neracla I 
will state, although my judgment m y  not be of great value 
upon that poillt, that  in my opinion the espense connected with 
the construction of the Panama Cmal  ought to be borne eutircly 
fro111 the proceeds of an issue of bollds. 


WiLh regard to the other public lmprovcments suggested in 
the Westioll, I believe they ought to  be borue out of the geueral 
revenues of the Gorernment; and i t  is one of the purposes of 


this amendment so to  enlarge those rcreuues that  the improve-. 
ments can be carried forward. 


Mr. NEWLANDS. I will state tha t  I a m  entirely in  sym- 
pathy with the Senator from Iowa in that  purpose--- 


The VICE-PRESIDENT. Does the Senator from Iowa yield 
further to  the Senator from Nevada? 


Mr. CUMMINS. I will yield, though I have answered the 
question. Howe~er ,  recurring again to  a point which it seems 
diLticult to pass, if you will take the two years, 1907 and 1906 
or 1907 and 1909, and combine the customs revenues of those 
two years and apply the very same rule that  has been applied by - 
the  Senator from Rhode Island, you will have a revenne from 
the custom-houses of $324,000,000, tha t  being $21,000,000 less 
than the amount estimated by the Senator from Rhode Island; 
and, added to the deficit which i t  is  ac1;nowledged will esist 
in  the year 1910, we have a deficit of $66,000,000 instead of a 
deficit of $44,000,000. 


I now come for a moment to the comparison instituted of the 
work done in the last few weeks. 


I decline to  accept the results of importations since we eatered 
upon the  composition of the tariff bill a s  any index of the im- 
portations throughout the year. At  their best, a few days or n 
few weeks do not furnish sufficient basis for any prudent con- 
clusion. But  least of all do the days and weeks through which we 
have passed now for a month furnish the evidence upon which you 
n-ould ac t  in  determining whether importations will grow a s  
rapidly a s  suggested in the comparison. I can not think that  in  
determining what revenues we ought to  hare, a wise and a pru- 
dent Congress will assume that  the importations will be accel- 
erated and multiplied a s  they have been during the last  few days. 


I have now suggested ererything I desire to say with regard 
lo the expenditures of 1910. I pass over now to 1011, that  be- 
ing the last period covered by the Senator from Rhode Island. 
In  ascertaining our condition a t  the close of the year 1911, he 
assumes that  the customs revenues will increase $40,000,000 
over and above his estimate for the year 1910. I can not think 
that i t  is  in  harmony with what we know about the business of 
this country to assume that  in 1911 our customs rerenues will 
exceed the revenues of 1910 by $40,000,000. 


Mr. ALDRICH. The Senator does not take into considera- 
tion any other source of rerenue. 


Mr. CUAIBIINS. I assume that  you d o  not espect any great 
lddition in any other rerenues than the customs. 


Mr. ALDRICH. I do expect-- 
Mr. CUAIAIINS. There has not yet been pointed out, so f a r  


1s I h o w ,  any increase in revenue other than a t  the custom- 
louses of the country. 


Mr. REAN. If  the Senator will allow me- 
The VICE-PRESIDEXT. Does the Senator from Iowa vield 


.a the Senator from New Jersey? 
m. cumms. I do. 
Mr. REAN. For  the month so f a r  the internal-rerenue re- 


%eiats are~%12.000.000. while last year thev were $11.521.000, 
~ e i u g  half a million dollars more. 


Mr. CUAIM1;";S. I understand perfectly the poiut made by 
he Senator f r o ~ n  xew Jersey; but if I were estinmting a rer- 
mue for the United States, especially a re\euue derired by a 
a s  upon liquor, I n-ould conclude that  withiu the immediata 
'utnre the result of that  tax ivould be diminished rather than 
ucreased, for I believe i t  to be true, and I hope i t  is  true, that 
here will be, under the rast,  orermhelming de\-elopn~ent of snlti- 
ueut sweeping now over this couutry, a marlicd diminution in 
he cousnmption of this seductive article. 


Mr. KEAN. I will say to the Senator that  my inforination 
s that  the increase in  internal revenue was not on liquors, but 
)n tobacco. 


Mr. ALDRICH. And beer. 
Mr. ICEAN. And beer. 
Mr. CUA1MI;";S. Let me ask, Is there any proposal to iu- 


.reaye the duty 011 beer? I did uot lruow that  there was any 
:uch suggestion. I an1 heartily in favor of an increase in the 
luty on bcer of half a dollar a barrcl, but I did not under- 
kand that the Fiuance Committee had reported any such meas- 
Ire. Is i t  not true that  the duty rmuaius the s a n ~ e  in ihe bill 
1s reported? 


Mr. ALDRICH. I t  does, a s  far  a3 the committee is  con- 
wned. Of course I do not Irnow what is ill the mind of the 
:enator from Iowa. 


Mr. CUBIJIISS. I can not bl:lme the Sellator for not know- 
ng. H e  has nladc no effort to ascerlain. 


So, AIr. President, i t  is l i a r d l ~  l~ruclcnt to assume ihnt  the 
.eceipts of 1911 mill be iucreased W5,000,000 orer those of 
010. I refer now to the very Inst iten1 that has beeu under 
tousideration. In re:whing the conclusion that no further reye- 
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nues were needed, the Senator from Rhode Island assumes that  
in the Scar 1011 the appropriations made by Congress for  con- 
ducting the Government of the United States will be $35,000,000 
less than a r e  llow appropriated for the management of our 
affairs in 1910. I will join the Senator from Rhode Island in 
reducing the expenditures of this country to the very lowest 
point of eficiency. Here is  a matter of judgment for  erery 
Senator. Do you believe tha t  we will be  able when we come t o  
make our appropriations for 1911 t o  reduce those appropria- 
tions below the limit of 19101 


I grant you tha t  there is abundant room for  reform; I grant 
you that  large sums of money can be saved by a prudent re- 
vision of some of our departments; bu t  do you not b e l i e ~ e  that 
it mill require all  the strength and al l  the  virtue held by the  Con- 
gress to limit for the Fear 1911 our expenditures t o  the sum 
appropriated for 1910? 


If  when we consider the growth of this  country, t h e  rapidity 
with mhich the Government takes on new functions, me can hold 
our espenditures to the amount appropriated in  1910, we will 
ha re  done more than most of the optimistic and sanguine Sen- 
ators believe can be done, I f  this country grows i n  i ts  im- 
portations, if i t  grows in its internaI rerenues, it will also grow 
in its demands upon the Government in the exercise of duties 
and of functions not now provided by law, and if we will join 
hands i n  the effort to  prevent the increase of the aggregate 
amount appropriated for this gear in the  coming gear, me mill 
have served the people whom we represent faithfully and well. 


I f  I am right with respect t o  these things, Senators, me need 
the rerenue that  will be raised by a n  income-tax provision. We 
need it for the wise and economical and efficient administration 
of a government like ours. We may differ with regard to the 
propriety of a n  income-tax law. Some of yon may prefer a n  in- 
heritance-tax law; some of you may prefer some other form of 
adding to the revenues of the  Government; but I hope tha t  the 
merits of the measure mhich I hare  offered will be considered 
not upon the assumption tha t  i t  creates a useless, unnecessary 
revenue, but that  i t  wiII be considered i n  comparison with other 
proposals for adding to the revenue of the United States, and 
when so considered I can not doubt that  a wise, just, and  hou- 
est result will be attained. 


Mr. BACON. Before the Senator takes his seat I desire to 
ask him a question, with his permission. 


The VICE-PRESIDENT. Does the Senator from Ioma yield 
to  the Senator from Georgia? 


Mr. CURf3IINS. With pleasure. 
Mr. BACON. I have listened mith rery great interest to  the 


Senatpr's speech from begfnning t c  end, and my inquiry is  
prompted by the fact tha t  I have failed to hear from the Senator 
a n  allusion to a certain phase of this question. I understmd the 
distinguished and learned Senator to base his support of the 
proposition for an income tax  solely upon the ground that  the 
bill a s  proposed by the committee will not yield, i n  al l  proba- 
bility, a sufficieucy of revenue for the support of the Govern- 
ment. I understood the Senator further t o  say tha t  if he was 
wrong in that  contention, he  abandoned his advocacy of the 
income tax. Am I correct in tha t  understanding? 


Mr. CURIMIIL'S. The Senator from Georgia does not state 
my meaning, a t  least with perfect accuracy. 


Mr. BACON. I shall be rery glad to be corrected, tgen. 
Mr. CUMRSINS. I \rill restate it. I said that  if I must 


choose between an adequate and complete protection to the in- 
dustries of the United States and an incometax lam, I unhesi- 
tatingly would choose the former. 


Mr. BACON. I understood the Senator to  say tha t ;  but  what 
I understood him to adrocate was the adoption of his amend- 
ment or some kindred proposition exclusirely upon the ground 
that  the bill a s  proposed ~vould, in his judgment, not yield a 
sufficiency of revenue, and the Senator did not base his advocacy 
of i t  upon any other ground. 


Mr. CUMRIINS. I t  is  my opinion, answering the Senator 
from Georgia, 31r. President, tha t  the bill a s  reported by the  
Senate committee will not yield sufficient rerenue for the  fair 
and economical ndministr~t ion of the concerns of the United 
States, and that  a n  income-tax law is the fairest and justest 
supplement that  can be added to create the necessary revenue. 


Xr. BACON. Then I will put  the question to the Senator 
in another form. If the Senator can be satisfied that he is not 
well justified in the apprehension mhich he  has expressed this 
morning as  to  the insufficiency of the  revenue to be raised 
undcr the bill to meet the demands of the Government, tha t  
he is wrong in that  particular, and that  the Senator from 
Rhode Island is, on the contrary, correct, does the Senator from 
Ioma then abandon his advocacy of a n  income tax a s  a n  amend- 
ment to this bill? 


Mr. C U W I N S .  I do not- 
Mr. BACON. Tha t  is what I wanted to find out from the 


Senator, because---- 
Mr. CUXAfINS. If the Senator will allow me to conclude 


my answer- 
Mr. BACON. Certainly. 
Mr. CUMMINS. I do not, because I believe t h a t  t h e  bill as 


reported by  t h e  Senate committee can be so readjusted a s  to 
decrease the revenue and still afford adequate protection, and 
for  tha t  diminution I mould prefer a revenue raised by an 
income tax  
HI=. BACON. T h a t  is the  point upon which I wished to hear 


the Senator, and  I listened mith very great interest and atten- 
tion t o  his speech from the beginning to the end t o  see Ff the 
Senator would touch upon that  which I regard a s  the vital con- 
sideration in connection with the advocacy of a n  income tax. 


Now, Mr. President, a s  the  Senator has concluded his speech, 
and I have not completed my inquiry of him, I ask him to pxr- 
don me for  being a little more prolis than I would o t h m i s e  
be if h e  were in the  delivery of his address. I have purposely 
omitted interrupting him pending tha t  time, my object being to 
have a little more opportunity to make myself plain ond clear 
in the  inquiry which I desire to make of the Senator. 


From my standpoint, believing a s  I do in the policy and 
propriety of t h e  laying of a n  income tax, t h e  important con- 
sideration fn connection with i t  is not based upon t h e  appre- 
hension which h a s  so disturbed the Senator from Iowa, that  
there may not be sufliciene~ of revenue, because I hare great 
confidence i n  t h e  judgment of my learned a n d  distinguished 
friend from Rhode Island [Mr. ~ B I C H ]  in  regard t o  that mat- 
ter, but my trouble is this: If I have understood correctly the 
demand mhich h a s  come u p  from the American people for a 
rerision of the tariff law, it is a demand so loud t h a t  the Re- 
publican party itself could not turn a deaf ear  t o  it, and was 
unwilling to  go into the  campaign until it h d  made a pledge 
upon t k s t  subject. 


My understanding of t h e  cause of that  demand was that  the 
burden of taxation rested so heavily upon the great masses 
of the people of t h e  United States; and when I say that, I am 
not  speaking of those who a r e  poverty stricken, bu t  of the 
masses of the  people who a re  in  moderately good circumstances, 
people who live by salaries and who live by wages, and people 
who live from incomes i n  small business. The burden upon 
them mas so great a s  to become intolerable, a n d  the  people of 
the United States desired that  the tariir law should be revised 
i n  order t h a t  that burden might be decreased and that they 
might be put  in  a more tolerable condition in t h e  bearing of the 
expense of comfortable liring. I n  other words, the great masses 
of the people of t h e  United States were in  a condition where 
food cost them too much, where raiment cost them too much, 
and where the  expense of every incident of life necessary for a 
comfortable liring mas in excess of t h a t  which they could rea- 
sonably supply from ordinary incomes. 


Now, the paint of t h e  inquiry mhich I desire to  make-- 
Mr. ALDRICH. Mr. President- 
Mr. BACON. I f  the  Senator from Rhode Island will pardon 


me a moment, my point is this: Does the Senator from Iowa 
beliere tha t  the bill which has been reported from the com- 
mittee will relieve the great masses of the people of this country 
of the burden of t h e  escessire cost of living? Will it enable 
them to get their food cheaper? Will i t  enable them to get 
their raiment cheaper? Will it enable them to put  shoes upon 
the feet of their children and hats upon their heads and coats 
upon their backs cheaper than has been the case heretofore? 


Mr. President, of course al l  this matter is  to be thrashed out 
during the debate on this bill. I do not propose now to enter 
upon a discussion of the details, but I wanted to bring the at- 
tention of the  Senator from Iowa to the fact that,  with some of 
u s  a least, the ground upon mhich we base the advocacy of a n  
income-tas lam is not that  there sliall be a n  increase of rev- 
enue, a s  was suggested by the Samtor from Rhode Island in 
his speech on Monday, but that  even if there should be no in- 
crease of revenue it may be SO readjusted through the enact- 
ment of a n  income-tas 1a-c tha t  a large part of the bnrden of the 
rerenue may fall  where i t  does not now rest, upon the ~vealth 
of the country, and that  i t  may be talien off where i t  now rests 
i n  such a n  intolerable burden, from the nlnsses of t h e  people, 
destroying their efforts to secure a comfortable liring for  ihem- 
selves and their families. 


Mr. ALDRICH. Will the Senator allow me? 
The VICE-PRESIIIEST. The Senator will suspend. The 


hour of 2 o'clock having arrired, the Chair lays before the Sen- 
ate  the unfinished business, which will be stated by the  Sec- 
retary. 
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The SECRET- BY. A bill (EI. R. 1435) to  provide revenue 
equalize duties, and encourage the industries of the Unitec 
St:ltes, and for other purposes. 


JIr. U D R I C H .  The suggestion which I wish to make to thc 
Sellator from Georgia is this: I am very glad that  he has askec 
this question in the form he has, because if I did not nlis 
understand the Seuator from Iowa he agrees substantially wit1 
what the Senator from Georgia is now saying. There may be 6 
question of degrees, perhaps, between himself and the Senatol 
from Georgia, but I would be glad to have this matter thor 
oughly understood. I am glad the Senator from Georgia has 
asked the question, because if I did not misunderstand the r e  
mark of the Senator from Iowa a moment ago he is desirous 01 
reduciug the taxes in~posed by the pending bill. 


Mr. BACOX. I suppose the Senator from Iowa mould ham 
glven that  assurance if the Senator from Rhode Island had no1 
kindly relieved him of the trouble o r  necessity of doing so. 


Mr. CUJIUINS. I did not hear the Senator's remark. 
JIr. CACON. I am glad to have the a s u r a n c e  tha t  such i s  


the desire of the Senator fro111 Iowa, even if it has been giver 
through the medium of his distinguished leader, the Senatoi 
from lihode Island. 


Mr. ATADRICH. I understood the Senator from Ioma himsell 
to say it. 


bIr. EACOZ?. I suppose so, and I said tha t  I had no doubi 
the S e x t o r  from Ioma mould sav i t  if the Senator from Rhodt 
1slaud did not anticipate i t  and Gay it for him. 


BIr. CUJIJIISS. Mr. President- 
Mr. BACON. But  I maut to say this, if my distinguished 


friend fmnl Ioma will permit: As the Senator has said in  thc 
course of his remarlis, he has a history, one which was l ruow 
to many of us before he came to this Clmmber, a t  least in part 
We had marlred the rery active and efficient advocacy by the 
then distinguished gal-einor of Iowa, not only in his o8ticial 
utterances, but in his addresses before the people, his great con- 
cern, his well-founded concern, ?fd most admirably expressed 
conceru at,  I mill not use the word iniquities," but the oppressiol~ 
of the tariff, and in the injustice which was imposed by i t  upon 
the consumers of the country. 


I confess that when the Senator from Iowa rose in his place 
this morning to advocate a n  income tas, I espected to hear a 
most instructive and, to  me. a most gratifying clisquisition upon 
the suggestion that  the income tax  was one which should be 
laid and which should hare its greatest foundation in the great 
necessity to shift the burden of taxation from the shoulders of 
the ordiuary consumers, those who a re  so little able to bear it, 
and should rest i t  in part, a t  least, so f a r  a s  t h e  machinery and 
the constitutional power of this Government may permit, upon 
the shoulders of those who have the great wealth of the country 
and who, under our peculiar system of government, bear no 
appreciable part in the support of the Government, the entire 
support of the Government resting upon consumers and beiug 
almost per capita, regardless of the ~ e a l t h  and ability of the 
respective citizens to bear each his part. 


Therefore, I desired to ask the Senator from Iowa whether 
or not, in  his judgment, the ground for the imposition of the 
income tax in this particular juucture was rested upon the 
necessity for an additional revenue, or vhether i t  mas rested 
upon the importance of shifting the burden of taxntion'from 
the great masses of consumers, so f a r  a s  11-e may be able to do 
it, to rest i t  in part, a t  least, upon the shoulders of those who 
have the wealth of the country. I rr:lntcd to lrnon7 which, in 
the opinion of the Senator from Iowa, is  the more importaut 
consideration, he having given his entire time to the oue and 
having entirely omitted the other. 


Mr. CUAII\IISS. .Mr. President, ~II answer to the question of 
the Senator from Georgia, I must remind him that  it  was not 
my purpose 11-hen I rose this morning to prcsent the  amendment 
respecting an income tax to say everything that  I thiuli with 
regard to the tariff. I shall hope a s  the discussiou proceeds 
t o  disclose my riews with regard to certain duties that  are  re- 
ported in the bill now before the Senate. 


I am a protectionist. I believe in protecting the American 
markets against unfair competition from other countries. f be- 
lieve, hoiverer, that ugon many of the articles which arc  fouud 
in the schedules of the bill reported by the Finance Committee 
the duties are  higher than arc  necessary to accomplish that 
result, and I expect, a s  time goes on, to ~ o t e  for such reductious 
a s  I believe ought to be made, but never for any reduction that 
will. open unfairly the American market to  the foreign producer. 


I want that to be SO distinctly understood that  hereafter there 
can be 110 l>ossible ~llisapprehension about it. hIg coml)laiut 
about the tariff law a s  i t  now exists, my complaint about the 
report a s  i t  is now before the Senate, is  tha t  i t  attaches duties 
that  are  too high to a great many of the articles which a re  
fairly within the scope of a tariff lam. I believe, a s  I said be- 


fore, that  I could, if I had the power, produce tariff schedules 
that would give to the American producer his due protection, 
that would diminish the revenues that  a r e  derived from the  
necessaries of life, to  which the Senator from Georgia has re- 
ferred, and that  would give more ample room than now exists 
for the operation of a n  income-tax law. 


But my purpose this morning was simply to  show that  even 
upou the bill a s  presented by the Finance Committee, with the  
revenues that  could fairly be expected from such a law, we  
shall still need the  incometax law to supply the deficiencies 
of revenue. . 


Mr. BACON. I f  tlie Senator will Dardon me. I still do not 
understand him, even with the assistance of the learned Senator 
from Ithode Island, to  have entirely answered the question 
which I propounded, which is, I f  the Senator were satisfied tha t  
the Senator from Rhode Island is correct i n  his judgment t h a t  
the bill will raise a sufficiency of revenue, would the Senator 
then be in favor still of a n  income-tax law? 


hIr. CUNMINS. I would. 
Mr. BACON. I would be glad to  have the Senator state on 


wlp t  ground. 
Mr. CUMMINS. Simply because if I could change the situa- 


tion I would so rearrange and readjust these schedules a s  to de- 
crease the rerenue derived from the  custom-houses and place it 
where it should belong-upon those fortunate people who enjoy 
large incomes. 


3Ir. BACON. Now, the  Senator has  stated exactly the  thing 
I wanted him to state. 


i\Ir. CUUMIR'S. I a m  very glad tha t  I have a t  last made my- 
self understood. 


311.. ALDRICH. Mr. President, I have heard too many dis- 
cussions In the Senate over terms, a s  to whether a man mas a 
protectionist or otherwise, t o  be anything but sanguine t h a t  
sooner or later the Senator from Georgia and the Senator from 
Ioma will reach a satisfactory conclusion upon this question. 


TIXE TARIFF. 


The Senate, a s  in  Committee of the Whole, resumed the con- 
sideration of the bill (H. R. 1438) to provide revenue, equalize 
duties, and encourage the industries of the United States, and 
for other purposes. 


Mr. ALDRICH. I ask tha t  the  reading of the bill be pro- 
ceeded with;  that  the reading be by paragraphs, with the under- 
standing that  no paragraph or no amendment suggested by 
the committee shall be acted upon about which there is any 
contention, and with the further understanding that we may go 
bacli a t  any time and take up any of the provisions of the  bill 
which have been passed over. 


Mr. BACON. I suggest to  the Senator from Rhode Island 
that his motion possibly was  not anticipated by the Senate, 
and- 


Nr. ALDRICH. I t  mas anticipated by the minority mem- 
bers of the committee, and the request is  made on a full under- 
stauding with the ulinority members. 


Mr. UdCOX. The Senator did not hear me through. I was 
simply suggesting tha t  i t  might be well to have Senators now 
put upou notice of the  fact  that  the motion is  being called up 
which is uow made by the Senator from Rhode Island. 


Mr. ALDRICH. It is not a motion. The bill is now before 
the Senate. 


Mr. BACON. very  well. I simply wish that  Senators may 
be in their seats; tha t  is  a l l ;  and I think it very important. 


Mr. ALDRICH. Does the Senator suggest the absence of a 
quorum? 


Jfr. BACON. I did not myself desire to malie any suggestion, 
b l ~ t  I thought perhaps the  Senator from Rhode Island would 
make it. 


Mr. ALDRICH. I suggest the  absence of a quorum. 
The PRESIDING OFFICEI: (Mr. CARTEB in the chair). The 


Senator from Rhode Isloud suggests the  absence of a quorum. 
The Secretary will call the roll. 


The Secretary called the  roll, and the following Senators 
nuswered to their names : 
Aldrich - Clarke, Ark. Hughes Piles 
Bacon Clay Johnson, N. Dak. Rnrner  
Bailer Crane Johnston. Aln. Itifliardson 
Bereklgc  
Borah 
Bourne 
Bradley 
Brnndcgee 
Bristow 
Brown 
Bulkeley 
Burkett 
Burrows 
Burton 
p r t e r  
-11amberlain 
3nl)p  
:lark, Wyo. 


Culiom 
Cummins 
Dcpew 
Dick 
Dillingliam 
Dollirer 
du I'ont 
Elkins 
Fletcher 
Blin t 
F r r e  
G b b l e  
Guggenheim 
Hale 
IIeyburn 


Jones  
I iean 
La Follette 
Ladqe 
hleCumbcr 
XcLnurin  
,\fonry 
A-ewlnnds 
Nison 
Oliver 
Orerulnn 
Page  
I'aynter 
Penrose 
Pe rk ins  


Root 
Scott 
Smith &Id. 
smith '  Mich. 
s m i t h ' s .  C. 
~ t e p h i n s o n  
Stone 
Sutherland 
?'avlor 
l'il'lman . 
Warner 
Warren 
Wetmore 







A bill (S. 2024) granting a pension to Eliza A. Miller Brad- 
ley ; 


A bill (S. 2025) granting a n  increase of  ensi ion to Frank E. 
Bickford ; 


A bill. (S. 2026) granting a n  increase of pension to Gertrude 
Smith: and 


A bill (S. 2027) granting a pendon to John L. Penwell; t o  
t h e  Committee on Pensions. 


B y  Mr. CURTIS : 
A bill (S. 2028) to  create in the War and Navy departments, 


respectively, a roll to  be known a s  the "civil-mar ofiCf?rs' an- 
nuity honor roll," and for other puryoses; to  the  Committee on 
Military Affairs. 


By 3lr. OWEN: 
A bill (S. 2020) for the relief of the  Absentee Shawnee Indi- 


ans  in the State of Oklahoma, and for other purposes; t o  the  
Committee on Indian Affairs. j 


By Mr. BURROWS : 
A bill (S. 2030) granting a n  increase of pension t o  Lewis B. 


Moon (with the accompanying paper)'; to the  Committee on 
Pensions. 


By Mr. CULBERSON (by request) : 
' A bill (S. 2031) for the relief of the heirs of Francisco Guil- 


beau, deceased (with the accompanying paper) ; to the Commit- 
tee on Claims. 


By Air. BEVERIDGE: 
A bill (S. 2032) to amend a n  act entitled "An act  granting to 


certain en~ployees of the United States the right t o  receive from 
it compensation for injuries sustained in the  course of their 
employment," approved May 30, 1908; to  the Committee on Ed- 
ucation and Labor. 


By 1141'. WARREN : 
A bill (S. 2033) for the exchange of certain lands situated in  


the  Fort D. A. Russell Dfilitarv Reservation. in  the State  of 
Wyoming, for lands adjacent thereto, bet.ween'the city of Chey- 
enne, a municipality organized and existing under the laws of 
the State of Wyoming, in the State of Wyoming, and the  Gov- 
ernment of the United States; to  the Committee on Alilitaiy 
Affairs. 


A joint resolution (S. 3. R. 26) to establish in  the State of 
Wyoming a winter game reserve (with the accompanying pa- 
per) ; to the Committee on Forest Reserrations and the Pro- 
tection of Game. 


AMENDMENT TO THE TAnIFJ? BILL. 


Mr. PATNTER submitted an amendment intended to be pro- 
posed by  him to the bill (13. R. 1438) to provide revenue, equal- 
ize duties, and encourage the industries of the United States, 
and for other purposes, which was ordered to lie on the table 
and be printed. 


INCOMES AND IKHERITANCES. 


The T'ICE-PRESIDEKT.. The ulorning business is conclucled. 
hIr. BROTVN rose. 
Mr. ALDRICH. I ask that  Ilouse bill 1438 be laid before the 


Senate. 
The VICE-PRESIDENT. Without objection, the bill will be 


laic1 before the Senate. 
Mr. BIADIIICII. I am told by the Senator from Nebmslia 


[i\fr. B R O \ Y N ~  that  he would like to have the joint resolution 
which he iutroduced yesterday laid before the Senate a s  a part 
of the morning business, and I am quite willing that  tha t  shall 
be done. 


The VICE-PRESIDEXT. The Secretary will read the joint 
resolution. 


The Secretary read the joint resolution introduced yesterday 
by Mr. BROWX, as  follows: 
.& joint resolution (S. J. R. 23)  t o  nulend the  Constitution relative to  


incomes and  inheritances. 
Rcsol t .~d b?/ tile Scllatc and  IEousc of Rclmscntat iccs  of tho U ~ ~ i t c d  


S ta t e s  of Bn~crica. in Collgress asscmblctl (two-th.frds o f  cach Ifozcsc cox- 
cllr).i,l<, t h e ~ ~ i ~ ~ ) ,  T h a t  the  following section be submitted t o  t h e  lefiisla- 
tures  of t he  several Stales,  which, when ratifie: by t h e  legislatures of 
threc-fourtlls of the  Sta tes ,  sbnll be vnlid nnd blndlng a s  a p a r t  of tlie 
Constitution of the  United Sta tes :  


The @ngress shall  h a r e  power to  lay and  collect taxes on incomes 
and  inherltnnccs." 


k1r. I<II()TyX. Mr. President, I hal-e no illtention a t  this time 
to detain the Senate with a discussion on the merits of the sey- 
era1 income-t:~s anleudincuts gending before this body. I t  is  
sufficient for the purpose that I hilye in miud this meruing to 
say on that  subject that I am in full accord with the proposi- 
tion of. laying some of the bnrcleus of taxation u ~ o n  theinco~ues 
of the country; but I rise this mornii~g for the ])urposc of 
cha!!enging the attention of the Senate to the fact that  the Con- 
stitution of our country stands to-day in need of a n  amendment 
u11ou this subject if we are to have a n  income-tas law a t  all ' 


about the raliclity of which there can be no question. 


Mr. President, the history of the income-tax proposition in the 
United States, both a s  written by the economists of the country 
and a s  written and discussed by the framers of the Constitution 
and a s  interpreted by the courts of the country, has  been given 
to the Senate during this discussion in the last two days. It 
occurs to  me that  my distinguished friend from Texas [Mr. 
BAILEY] undertook to keep faith n-ith the Senators when he told 
us  that  he intended to demonstrate that  under the Constitution 
a s  it  stands to-day a n  income-tax law ought to be sustained.. I n  
other words, he undertook to demonstrate tha t  the decision of 
the courts of the country a s  last pronounced was wrong. I want 
to  suggest to the Senate this afternoon just briefly that  if we 
take everything as true a s  stated by the Semtor  from Texas, 
and if we accept his conclusion a s  absolutely right, tha t  the de- 
cision of the court in the Pollock case was wrong, I ask you, 
Senators, of what avail tha t  would be t o  the  country or with 
what satisfaction could it be receired? Suppose it be true tha t  
we a re  convinced a s  Senators that  the  decision of the court was 
a mistake, does it help us? Does i t  help to place the  burdens 
of taxation upon those who a r e  earning the large incomes 04 
the country? 


Air. President, we may have the satisfaction this hour of 
knowing that the opinion of the court, in our own minds, !qaS 
not only not sustained by the law for  a century, but  was con- 
trary to the lam for a century. However, I call the  attention 
of Senators to €he fact that  though me may be satisfied a s  to  
what the law is  we are  not on the bench of this country. We do 
not have the right to  enter a judgment. We have no power.to 
pronounce a decree. We have no power to write our opinions 
in  the court records of the country, which nlay become a basis 
for any execution to enforce them. 


But let us go a step further. Suppose we are  not only con- 
vinced that  the court made a mistake on i ts  last decision, but 
we a re  so'fully convinced of that  fact tha t  we undertake and 
succeed here a t  this extraordinary session of Congress to  amend 
this proposed law by attaching a n  income-tax amendment, 
what hare we accomplished? We have carried out our judg- 
meut and written into the statute our judgment, but when the 
law is  passed and reaches the White House and is signed by'the 
President, it yet must come to the door of that  court which very 
recently vetoed legislation of that  character. Let it be remem- 
bered, Senators, that  when a veto comes from the White House 
me hare the power, constitutionally, if we hare  the rotes, to 
orerride it, but when a veto comes from the court, that  veto 
overrides us-it is final. 


We then have given again to  the court a n  opportunity to ad- 
here to its last opinion, declaring I;S without power to pass such 
a law or to declare the reverse. I want to iuquire if there is  a 
Senator in this Chamber who is willing to stand up and tell us  
that. he has any reason to scppose that  the court has  chauged 
its mind on the law of this questioi~. I have always been taught 
the good old doctrine that when the courts have spoken i t  is the 
law of the land. I have always believed in that  precept which 
the fathers had in their hearts when they wrote the Coustitu- 
tion, that  the legislative branch of Governmeilt was rested with 
the power to write laws, and thnt another brauch of Govern- 
ment, the courts of the country, were vested with the power to 
interpret them and the Constitution upon which they were bnsed. 


But suppose, Mr. President, that  not only we pass the lam 
and it  is signed by the President, but it  reaches the court of 
last resort and we get a n  opinion the reverse of ihe last one. 
The law is sustained. Those of us who believe in the principle 
of levying tases on inconles a r e  satisfied, a re  we? The country 
that to-day belieyes in the priuciple of tasing incomes will 
be satisfied, mill i t ?  Yes, Air. President ancl Senators, i t  will 
for the time being; but tell ine how long will that  decision 
stand? Our courts have demonstrated a faculty to  change 
their opinions on this question, for they have decided it a t  dift'er- 
ent times different ways, ~ n d  while we might hope and believe 
that  that  decision would be ~eriiianent,  no mm1 can justify a 
coilclusioil with any certainty thnt i t  \vonld be ~ermanent .  


I t  is for that  reason, Senators, that  I present to you to-day 
the imperatire aud commanding iwcessity for an :~mendii~ent to 
the Constitntion which will give the court a Constitution that  ' 
can not be interpl'etcd two mu's. I undertnlie to say that  the 
~ e o ~ l e  of the United States ha\-e a right to ha\ e :un ogl~ortnnity 
to aiueucl the Constitution and to make it  so definite and so 
certitiil that no question Can ever bc ~aisccl again of the pci\~er 
of Congress to legislate on the subject. 


hIr. RAPSER. Mr. President-- 
The VICE-PRESIDEST. Does the Senator froln Sebrnskn . . 


yield to the Senator from I \ lar~lani l?  
Mr. BROn'N. Certainly. 
Mr. ItATSER. I11 looking a t  the joint resolution I see thnt 


i t  reads "The Congress shall ha re  pojvcr to lay aud collect lases 
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on incomes." It has that  p o m r  now. Cougrcss has the power 
l l o \ ~  to  lay aud collect taxes oil iucomes and on inheritances. 


I will just call the Senator's attention to the fact that  unless 
you chnnge the clause of the Constitution which provides for 
apportionment the joint resolutiou would not repeal that  clause. 
The two.clauses would staud in pari inateria together and YOU 
would still have a n  apportionmeut. 
. The resolution proposes to  say that Congress shall have 
power to lay aud collect taxes on iiicoines aud inheritances. 
The Supreme Court has  held in Koble v. Moore that  we have 
the right to  t ax  inheritances. I merely take the liberty of call- 
ing the Senator's attelltion to  the fact that  if this amendment 
to the Constitution were to go through, i t  would not affect the 
prior article and there ~ o u l d  still have to be a n  apportionment. 


Mr. BRO\Tw. I a m  very glad to have the Senator shed 
light on this subject. I had never become so beside myself 
that  I dreamed that  my resolution in all particulars would sat- 
isfy the critical judgmeut of the Seuator from Maryland. I 
want to say to  the Seuator that  I am aware that  under the law 
and the Constitutiou now Congress &has the power to  t a x  in- 
comes, and if he had been able to possess his soul in patience 
long enough he would have found out that, in my judgment, 
when Congress was grauted that  power, limited, however, to 
apportionment according to population, i t  in  effect denied the 
right of Congress to  levy taxes on incomes. 


011 that  branch of the subject I expect to be heard briefly in 
a moment. 


Mr. President, if there can be any doubt about the language 
of the proposed resolution carrying into effect the purpose of it ,  
I think the Coiunlittee on the Judiciary, to which it must go, 
and of which the tlistinguished Seuator from Rlaryland i s  a 
member, will be able to clarify the literature of the resolution. 


theu, to follow out my suggestion, I want to appeal 
first to those of us  who believe in passing a law which shall 
reach the lusurious inconles of this country and ask then1 to 
help pass this ~~esolution that  the Constitution may have in it  a 
section that  call not be inisunderstood. When we h a r e  a n  
income-tas lam passed, we want the Ian- to be enforceable and to 
be operative. 


Mr. PATNTER. Mr. President- 
The VICE-I'IIESIDEXF. Will the Senator from Kebraslia 


yieldto the Senator from Kentucky? 
Ifr. BROWN. Certainly. ' 
Mr. PAYXTER. In  order to  ire the Senator some hol~e that  


the courts will always be glad to  correct a n  error, I will ask his 
periuission to allow u e  to give an instance in which the court 
did do it. 


MF. BROWK. With pleasure. 
Mr. PAYNTEE. I was a member of the Iientucky court of 


appeals when the question arose a s  to whether the banks of 
Iientucliy had a11 irrevocable contract with the State with ref- 
erence to tasation. The bauks claimed that  they were per- 
mitted, uuder a coutract which they alleged they had with the 
State, to pay a certnin suin in lieu of a11 state, county, and 
municipal tases, the effect of which was to deprive the counties 
and the ulunicipalitics of IZentucliy Of a large sum of mouey 
each year. 


That court, in June, 1S9.3, decided that the bauks had that  
contract. In  llarch, 1S07, that  court with a great deal of pleas- 
ure took back the lmr ious  opinion and held that  the banks did 
not have an irrerocable contract. A dissenting opinion delivered 
in its first case was made ilic opiuiou of the court in the last 
named. I liuom of another instance in thal: same court mhere 
the same thing occurred. I meutiou i t  here to gire the Senator 
hope that the Supreme Court of the Cuitecl States may on this 
question a s  in other cases-including income-tax cas?6--chan,oe 
i t s  opinion upou important questions. 


Mr. BROWx. I ~ v n u t  to say to the Senator that  I am in full 
accord with tlie proposition to give the court an opportunity to 
correct the last judgmeut. I nm so strongly in favor of the 
proposition to t n s  iucomes that  i t  i s  inimatel7al to me ~vhicli 
one of the several illensures now pending meets the approval of 
this Congress. I have lily preference among those measures, 
but I mould rather see ally oue of them beCoue a law tEan to 
see them all defeated. I am anxious and willing that  the 
court shall have nn opportuuity to  pass again up011 this propo- 
sition. But, Mr. President, the people of this country a rc  en- 
titled to something more tllan a n  opportunity. 


They a re  entitkd lo  hare a Constitution, if they see fit to 
adopt it, a s  to which, when the opportunity does come to the 
court to pass again 011 this question, there mill be no doubt 
about what the clecision will be. Kothing has been illustrated 
more in the last two days than the examples given by my friend 
from Kentucky. 


Mr. PAYKTER. If tlle Seuntor will allow me, I will also 
add to what I said, that  the Supreme Court sustained the sec- 
ond opinion of the court of appeals, and the second opinion was 
simply the dissenting opinion that  was delivered in the previous 
case. 


Mr. BROWN. I t  illustrates that  courts a s  \veil a s  men 
change their minds. It recalls the history that  we heard yes- 
terday and the day before a s  to Madison, one of the framers of 
the Constitution, one of the men who helped to write into the 
Coustitution this rery provision under which the court first held 
that  Congress could pass a n  income-tax law, and later, in  the  
Pollock case, held that  it could not. Madison, one of the  
framers of that  provision, took the stand a s  a n  American citi- 
zen when the case was before the court that  it did not confer 
upon Congress this power, and yet afterwards, when Madison 
became President, h e  not only changed his opinion upon the sub- 
ject a s  a man and a citizen, but a s  a President of this country 
signed a bill embodying that  very principle. Courts change their 
minds, like men, and  they hare  a right to do it. B u t  when the 
people of this country find that  courts are  changing their minds 
on a subject in  which they a r e  interested and which they want 
to have settled, then I contend that i t  is the duty of Congress to  
give them a n  opportunity to settle i t  themselves by amending 
the Constitution. 


Kow, then, I want to speak one moment to  those Members of 
this body who a r e  opposed to any income tax a t  all. I want to 
appeal to  them, standing a s  they do to-day ready to rote  against 
the proposition to levy and collect taxes on incomes, that  they 
join the friends of this measure in a n  effort to amend the Con- 
stitution so that  if the Nation ever does require in their judg- 
ulent an esercise of the 1)ower of collecting tases from incomes, 
we may be permitted to  do it. There is not a n  enemy of the  
income-tax law proposition on this floor who will tell the Sen- 
a te  that  the time will nerer come wheu he  would be in  favor 
of collecting taxes upon those who earn incomes. 


Let me emphasize the effect of the decision of the court in'the 
Pollock case. Unless i t  is  remedied by a reversal of that  decision 
or by a n  amendment to the Constitution, it leaves this Republic 
in a position f a r  below tha t  of any other enlightened nation on 
the face of t&e earth. 


Let iue just call your attention briefly, Senators, to  the  words 
of Justice Harlan upon the effect of conceding Congress to be 
without power to  l e ~ y  a t ax  upon incomes. I wish to  say, in  
passing, tha t  I am willing to  concede there are  men on tho Boor 
of the Senate able to make most eshaustive and convincing 
m d  persuasive arguments showing that  the decision of the court 
in the Pollock case was wrong. But I want also to  stand on 
the proposition tha t  no man upon this floor or elsewhere mill 
sver be able to present a n  argument to that  end a s  clear and a s  
strong a s  was presented tot that  court by Justice Harlan in his 
lissentiug opinion. Now, a s  to the effect, I v a n t  to  read the  
n-ords of Justice Harlan: 


-In my judgment, to say nothing of the disregard of the former adju- 
Sications of this court and of the settled practice of the Government, 
this decision mag well escite the g r n ~ e s t  apprehensions. I t  strikes 
at  the w r y  foundations of national ,authority, in tha t  i t  denies to the 
Gencral Government a power wh1c11 IS or may become vital to the very 
:xistencc- 


IIarIi yon- 
snd preservation of tlie Union in a national emergency. 


Senators, we had a national emergency in thi$ country once. 
[ jwnt  to call the attention of the country and of Seuators to  
lhe fact t h a t  i t  was  the tax  upon incomes that  equipped aud 
mlped to maintain the  men engaged in that controversy. , Jus- 
tice Hnrlaii may h a r e  been mmed to these words by the fact 
lhat he had seen service in that  crisis. 


I t  tends to  reestablish tha t  condition of helplessness in which Con- 
Wress found itself during the period of the Articles of Confederation, 
;hen i t  was \vithout authority bv laws operating directly upon individ- 
uals to  lay and collect, through'its own agents, tases sufficient to  pay 
the kebts and defray the  cspcnses of gorerummt, but was dependent, 
in all soch matters upon the good will of the States and their prompt- 
ness in meeting rcduisitions made  upou them by Congress. 


Why- 


Says the justice- 
do I say tha t  the,$ecision just rendered impairs or menaces the na- 
tional authority? l l l e  rc:rson is so npgareut that i t  need only be stated. 
In  i ts  practical operation this decision withdrnm from national iasa-  
tion not onlv all incomes derived froln real cstate, bllt tangible Dersonal 
ruonerrv. "invested nersonal nror>ertr. bonds, stocks, investments of 
aii 'fi&i I' &d--tl;e iic&e &t 'may be deriwd from such property. 
This resdlts from the fact  tha t  by the decision of the court a l l  such 
personal property and al l  incolues iron1 re31 cst?tc and personnl prop- 
ertv are   laced berond national tasntlon otherml~e than bv nnnortion- 
meht among tlie s t a tes  on the basis s i m ~ l y  of populntioh. -So such 
apportionmcnt cnn possibly be made without doing gross injustice to  the 
many for the hencfit of the favored few In particular States. Any 
attempt upon the part  of Congress to apportion nmong the States, upon 







the basls simply of their population, taxation of personal roper& or  
of incomes would tend to  arouse such indignation nmoly t%e freemcn 
of America thnt  it would nerer be lqea ted .  


Now, listen to the justice- 
Whcn. therefore. tkis court n c l i ~ ~ c l z ~ s  nr: it dnw! nomadiudce. thnt  Con- 


gress ean not im ose a duty ; dt&7ui)"g p & & a ~  propei.ty; or upon in- 
comes arislng eltie, from rents of rea estate or from personal property, 
including invested personal property bonds stocks, and investments of 
a l l  kinds, except by apportionin &e sum'to be .so raised among the 
States according to population ft pmctiealig decldes tha t  without a n  
amendment of the  ~ o n s t i t u t l o n ~ ~ o - t h i r d s  of both ~iouses'  of Congress 
and  three-fourths of the  States concurring-such property and  incomes 
can never be made to contribute t o  the  support of the  National Gov- 
ernment. 


This is  t h e  trouble t h a t  confronts t h e  Nation, Unless we  have 
a Constitution about which conrts will not disagree, giving Con- 
gress the power to  pass this legislation which we favor, Congress 
is without power t o  levy the  taxes oil this vast volume of p r o p  
erty, even though Congress might desire to pass such a lam. 


Mr. President, it ought t o  make the blood run to our faces 
when we stop to think that  there i s  not another enlightened 
nation on the face of the earth that does not ha-ie and exercise 
the power to levy ta res  on this kind cf property except ourselves. 
What is  there about this  Republic t h a t  i t  should not be clothed 
with a11 the rights and powers and prerogat i~es enjoyed by 
every other sovereign nation on the face of the earth? 


Mr. President, I come now for a moment to  the proposition 
raised by the Senator from Maryland. Upon t h a t  question I 
simply want to  demonstrate to  him, a s  well a s  t o  the Senate, 
that  a s  construed now the power of Congress to levy tases  on 
incomes by apportioning them according to population amounts 
practically to a deniaI of the power of Congress to levy such 
tares. I n  the dissenting opinion of Mr. Justice Brown this was 
shown concIusively, Similar iJlnstrations were made in the 
axgumeuts to the court. There was s h o r n  mathematically the 
practical impossibility, tested by any measure of approximate 
justice, to  apportion those tases, and this illustration of the 
learned justice has never been impeached by word or intima- 
tion by anybody disagreeing with him in his general conclusions. 
On page 608, the justice makes a n  application of the lam accord- 
ing to population. H e  says : 


Bv the census of 1800 the population of the United States was 
62,628 250. Suppose ~ o n & e s s  desired to raise by an income tax the snme 
nnrnbek ef dollars, or the equivalent of $1 from each inhabitant. Under 
this  svstem of apportionment Massachusetts would pay $2,238,943. 
south ' Carolinn would pay $ i , l ~ i , i 4 9 .  Uassachusetts has however 
$2 803 643 447 of roperty with which to  pay i t  or  $1 252 her capita: 
w d i ~ e  b o n k  ~ a r o l & n  has 6ut  $400,911,303 of prdperty, 6 r  $348 t o  each 
Inhabitant. h s u m m g  t h a t  the  snme amount of property in each Stare 
repcesents a corresponding ampunt of income, each inhabitant of Sout!~ 
Carolina would pay in  proportion to  his means three and one-half times 
a s  much a s  each inhabitant of 3f3ssnchnsetts. By the same course of 
reasoning, Mississippi, with a vnluation of $352 er capita wonid pay 
four times a s  much ns Rltode Island, with n vafuation of' $1,459 per 
capita. North Carolina, wrth a valuation of $361 per capita, mould pay 
about four times a s  much, in proportion Ip her means, a s  New York 
with a valuation of $1,430 per capi ta;  whlle Maine, with a per c a p i d  
valuation of $740 would pay about twice a s  much. Alabama. with a 
valuation of $412: would ay nearby three times a s  much as  Pennsyl- 
vania. with a valuation of $1,177 per capita. I n  fact, there are  scnrckly 
two States t h a t  would pay the same amount in  proportion to  their 
ability to  Day. 


' 
Mr. President, no man in this Chamber need hare any doubt 


about how the apportionment proposition mould work. ,111 we 
need to do to be satisfied is to  recall n-hat would happen in our 
0 ~ ~ 1 1  States if the t a r  were to be distributed between the counties 
according to Doplation or between the wards of the cities ac- 
cording to population. I t  is  the theory of the. friends of the 
income-tns proposition h a t  Property should Be tared aud uot 
indiridunls. I do not heliere the fathers e v g  contemplated that  
income tases must be apportioned according to population, but 
the courts have said th:lt they did. I am here to-dnj preseuting 
ml :unendmeut to  the Coi~stitution which n-ilkcompel the courts 
to announce the contrary doctrine. 


Jlr. President, I ask to havc the joint resolution referred to 
the Committee on the J~idiciary. \ 


The VICE-PRESIDEXI!. The joint lwsolution will be so re- 
ferred. 


TIT13 TARIFF. 


The VICE-PRESIDEST. The morning business i s  closed, 
and the Senator from Rhode Island has asked that  Rouse bill 
1438 be laid before the Senate. 


There being no objection, the Senate, a s  in Committee of the 
Whole, resumcd the consiileration of the bill (H. R. 1435) to 
provide revenue, equalize duties, and encourage the industries 
of the United States, :md for other purposes. 


Mr. SIMRIONS. Mr. I'resideut, in the remarks which I desire 
to  submit to the Senate to-day I shall confine myself almost en- 
tirely to  a discussion of ihe schedule with reference t o  i ~ ~ m l s  
and the manufactures of woods, especially lumber. I shall ad- 
dress myself particularly to the t n o  mnendmeuts, one offered 


by the Senator from R'orth Dakota [Mr. BfcCnarn~u], proposing 
to put  lumber upon the free list, and one by the Senator from 
Washington [Mr. PILES], proposing to raise the duty specified in 
the bill to $2, the  rate  prescribed in the present lam. 


Mr. Pfesident, I am reminded by the Senator from Maryland 
[Mr. SMITH} who sits a t  my side that  the Senator from West 
Virginia [blr. ELKINS] has introduced a n  amendment similar to 
tha t  introduced by the Senntor from Washington. 


The  bill under consideration reduces the dutg- npon rough 
lumber-that is, sawed boar&-from $2 to  $1 per t h o u m d  feet: 
The equivalent a d  valorem rates are, respectiveIy, about  ll per 
cent and  53 per c e n t  


I a m  opposed to this reduction and i n  favor  of retaining t h  - 
present duty upon lumber, because the present rate is npon a 
revenue basis, and because the proposed reduction will probably 
not reduce the price of lumber to  the farmer a n d  the  home 
builder, or, if a t  all, only slightly end in a: comparatively lim- 
ited area, while it mould work g e n t  hardship b t h e  lnmber 
industry and the  sections of the country in which this industry 
is  conducted, by enlarging the market zone of Canada for  this 
product. 


Lumber, Mr. President, is ope of the greatest industries i n  this 
country. With one exception, it is the greatest manufacturing 
industry i n  this -country, iron and steel alone Wmg greater. 
Lumber is the principal industry in  12 States of this Union. 
More than a thousand cities and towns of our country a r e  di- 
rectly dependent upon this industry for their prosperity. 


The present law and the proposed bill catnIome a l l  of the 
dutiabIe products of this country into 12 great schecTules, and 
woods and manufactures of  woods a r e  a t  the bottom of those 
schedules with reference to  the amount of duties imposed upon 
them. The duty imposed upon wood a s  a whole is 1 5  per cent 
a d  valorem ; that  imposed upon lumber, a s  distinguished from 
moods in  general, is about 4 per cent less, or ll per cwt. 
- The  other duties comprised in these great schedules run all  
the way from 20 per cent a d  valorem t o  87 per cent. Under 
the present lam, the arerage a d  valorem upon all  the dutiable 
products of the country is about 44.16 per cent, while t h a t  upon 
lumber is  about 11 per cent, or only about one-fourth the  aver- 
age. I n  the proposed bill the average ad  valorem upon all of 
the dutiable products of the country is  substantially unchanged. 
It i s  about 44 per cent, while the a d  varorem proposed upon 
lumber is  only about 53 per cent, o r  a little less than one- 
serenth of t h e  general average. 


Rlr President, i n  considering the question of the removal, or 
the reduction of the  duty on lumber, two things ought to be 
taken into consideration : 


First, the fact  that  labor constitutes a larger element in the 
cost of producing lumber than of any other mnnufnctnred prod- 
act. The r a w  material of lumber is  the tree standing in the 
forest. As it stands there, where God planted it ,  it is worth 
probably less than $3 a thousand feet. When i t  has been con- 
rerted into boards, there has  been expended upon i t  eight or 
ten dollars; and nearly erery item in this "bill  of cost," so to  
speak, is  represented either by labor or by labor's products. At 
least 75 per cent of the cost of lumber-I mean a t  the mill, be- 
fore the element of transportation has eutered into it, before 
i t  has  started upon i t s  mission of distribution-76 per cent of 
the cost of lumber is labor. 


Another essential element that  must be taken into considera- 
tion in reaching a just conclusion on this subject is  the fact 
that  almost, if not every, iten] in  this "bill of cost" is protected 
under the yreseut lam, and will be protected under the proposed 
law, by a high rate  of duty. Labor, which constitutes such a 
large part of the cost of production, is professcclly protected by 
all of the schedules of the preseut a n a  the proposed tariff acts. 
Tlie a s  and the saw which fell the tree in the forest, the log 
carriage t h a t  hauls the tree to the station, the locomotire, mu1 
the steel raiIs over which the locoinotive runs in tmnsportiug 
i t  to tlie sn\vmill, the machinery. 311d elen the belts that  con- 
nect thc machinery and  put i t  iu motion a r e  protected under 
tllc prescut lnw and in this bill a t  a n  a d  valorem rate mugiug 
froiu 30 to 40 per cent. 


By reason of these tariff duties upon the thiugs which enter 
illto the cost of its nlanufi~ctnre the cost of the production of 
lumber in this country is increased over 30 per cent. Sof only 
is llenrly everything that  enters into the  cost of ruauufacturiug 
lumber protected by this high duty of over 30 per cent, but lum- 
ber itself i s  a competitor of some of the chicf a r~ ic les  ~ ~ - h i c h  
add to the cost of i ts  production. Iron, steel, aucl cement, nI1 
e n t e r i ~ ~ g  into the cost of manufacturing lumber, in the foxn of 
~llachinery and structural material, a re  among the chicf ~0x11- 
petitors of lumber in the c ~ l l ~ t r u c t i o n  of homes and houses and 
for rnauy of her purposes for which both are  used. 
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Mr. President, I submit that there can be no more cruel re- 
prc>sion of an iudus(ry than by adding 30 per cent to the cost of 
its l~rodnct by your tariff laxvs, while it  is exposed to competition, 
on the oue hand, with a foreign product ~ h i c h ,  on account of 
the differencc in the labor, stumpage, and transportation cost, 
can be produced a t  30 per cent less tlian i t  c:m and while, on 
the other haiid, i t  niust compete with products of our own coun- 
try the price of which has been advanced 30 per cent by your 
tariff laws. 


It is  obvious if under these circu~ustances lumber is placed 
on the free list, that a double handicap mill be imposed upon it. 


Mr. DISON. Mr. President- ' 


The VICE-PRESIDEKT. Does the Senator from Korth Caro- 
lina yield to the Senator from Montana? 


Mr. SINMOSS. Certainly. 
Mr. DISON. I am very largely in sympathy with what the 


Senator from North Carolina is now saying regarding the equity 
of a duty on wood and lumber products, but I want to inquire 
a t  this time how he squares his advocacy of a tariff on lumber 
with the declaration of the Democratic natioual platform 
adopted a t  Denr er a year ago, mheu that  platform declared: 


We demand the immediate repeal of the tariff on wood pulp, print 
paper, lumber, timber, and logs, and t h a t  these articles be placed upon 
the free 1st .  


Understand, I am i n  sympathy with what the Senator is now 
saying. 


Mr. SIMBIOSS. Yes; I understand that. Mr. President, the 
Senator's questiou does not embarrass me. The Senator has 
simply read one of the declnrations of the Democratic platform. 
There were other declarations. That  was a specific declara- 
tion; but there m-as a geueral decIaratiou in faror  of a reduc- 
tion of import duties up011 all articles, with the ultimate end of 
placiug the whole systein of tariff taratiou in this country upon 
a revenue basis; and this specific declaration must, of course, 
be talien in connection with the general declaration and inter- 
preted a s  a part of the  hole. That  platform declared if the 
Democrats were given power they mould go revise the tariff 
a s  to put the whole system upon a reveuue basis. The declara- 
tion with reference to lumber must be construed in connection 
with this general purpose in regard to  the  tariff. I f  we had 
been successful, n-e would, I assume, h a r e  revised the tariff 
along the lines indicated. Iron and steel aud such other struc- 
tural materials a s  either directly or indirectly compete with 
lumber or enter a s  a n  element in  i ts  cost of manufacture would 
have been put upon the free list, or the duty on them have been 
reduced to a revenue basis. As i t  is  iu~possible for us to carry 
out our gencral declaration, the  couditions upon which our 
declaration with regard to lumber mas predicated do not exist. 


The proposed tariff bill, like the AIcKinley and  Dingley 
tariffs, is a highly protectixe measure. Did the Democrats 
menu to proniise free luniber without regard to the character 
of the general uieasure of which it n-as to be a part, or without 
regard to the discrimination that  would necessarily result if 
that  measure covered with highly grotectire or prohibitory 
duties other articles in  the same general classification? I think 
not. To give the declarat~on in question that constructioii 
would be holding to the letter of that  proniise while disregard- 
ing it'; spirit. At least that  is  my riew of the matter, and 
u ~ o n  that  interlnetation ant1 construction I an1  illin in:: to stand. 
If I ain satisfied, why should the Senator from BIontaua object 
to it, a s  he says he is in  bymilathy with my 1)ositioy a s  to 
lumber? I 


If the Seuator from AIontana mill conseut to put in operation 
that geueral ileclnration of the Democratic g la t fom in favor 
of a revenue tariff. if he will consent to take off all of the yro- 
hi bit or^ and protectire eleinents of the rates pregcribed in the 
bill which has beeu preseuted here and reduce th&e rates to a 
revenue basis from beginning lo end, theu he lnay put lumber 
and hides and c o d  :lnd irou ore on the free list if he desires 
to do so. 


Y, Xr. President, returning to my arqumeut a t  the point where 
I wtls interrupted by the Sewtor  from illoutana, let nic ask, 
n'1l.v single out for discriu~ination this great industry, nu in- 
dustry which to-day is gil-lug employment to betmen seven 
and eight hundred thousaud meu-not men, \\-omen, and chil- 
dren, but men-which to-day is feediug and  clothing between 
three and four inillious of laboring people; a n  industry the 
output of which is about cqunl to  that  of cotton; a n  industry 
the output of which is nearly $100,000,000 more than that  of 
our wheat crop; a n  iudustry which furnishes a larger volume 
of the tonilage of tmllsportation than any other, with the possi- 
ble exception of one, and is of nll our iudnstrics the largest 
consuiuer of farm products; which is  the  ~rinci l )al  industry of 
12 States of this Union, and upon which more communities a re  
dei~endent for the business prosperity they are now enjoying 


than any other industry in  our great country? I repeat, Why 
siugle out this great industry for discrimination and slaughter? 
Why place these high duties upon coal aud iron and wool and 
leather, while placing lumber, the greatest product of the South 
aud Pacific coast, upon the free list? Why place upon i t  these 
great burdens of the tariff ~vhi le  denying it ally of its benefits? 


IIr.  President, this unfair aud discriininatory treatment of 
this industry can not be justified, i n  my opinion, except upon 
grounds of extreme necessity or orerwhelming urgency; and I 
think no such reasons exist. I hare  heard but three argninents, 
and I think but three general reasons can be assigned, in sup- 
port of the proposition tha t  the duty on lumber ought to be 
either reduced or removed. One of them i s  a political argument. 
It is  used only by Democrats who a r e  in  favor of free trade in 
lumber. Their objection to the  duty on lumber, either that  in  
the present law or t h e  small duty proposed in the pending bill, 
is that  i t  is  a protective duty. I want to examine and analyze 
that  argument, because there a r e  many Democrats who would 
not feel, whatever might be i t s  effect upon a n  industry in  their 
section, like supporting n proposition imposing a distinctively 
protective duty. I assert here-and I think, if my strength 
holds out and the  patience of the Senate does not become es- 
hausted, I can show-that the rate  of duty which I am advocat- 
ing is  not in any sense a protective duty as  contradistinguished 
from a revenue duty. On the contrary, Mr. President, I assert, 
and I think I can shorn, that  the duty of $2 imposed in the pres- 
ent law, which I am in favor of retaining, is not only a revenue 
duty, but that  i t  is  a better revenue-producing duty than the 
rate which i t  is  proposed to substitute for it. 


The McKinley law of 1890, a s  Senators will recall, imposed a 
duty of only $1 upon lumber of hemlock and IT-hite pine. That  
is the kind of lumber tha t  is imported into this country from 
Canada, and practically all  the lumber that  is  i~nported into 
this country comes from Canada. There was imported into 
this country under the RlcKinley tariff of $1, during the last 
three years of the operation of tha t  lam, from 1891 to 1893, 
inclusive, 1,341,000,000 feet of lumber. The law of lS07, the 
Dingley Act, a s  me al l  know, inqoses a duty of $2 u ~ o n  lumber. 
The importation into this country under this tariff of $2, from 
1906 to 1908, inclusive, was 2,448,892,000 feet; in  other words, 
there has been imported into this country under the $2 rate  of 
the  Dingley law, i n  the  last three years of its life, 1,000,000,000 
feet more lumber than was imported during the last three years 
of the IIcKinley Act under the $1  rate. So that  the $2 rate  of 
the present law has proved twice a s  good, nay, more than twice 
a s  good, a revenue producer a s  the $1 rate  uuder the Mc- 
Kinley Act. The amount of revenue actually derived by the 
Gorerument was nearly three times a s  much under the $2 rate  a s  
under the $1 rate. The $2 rate  is therefore a better revenue 
rate  than the  $1 rate. 


Mr. CLAPP. Mr. President- 
The PRESIDING OFFICER (Mr. CARTER in the chair).  Does 


the Senator from North Carolina yield to thq Senator from 
Rfinnesota? 


Mr. SIJ1JIONS. Certainly. 
Alr. CLAPP. While the argument just made of course ap- 


plies to  the volume of revenue, yet, a s  bearing upon the ques- 
tiou of the necessity for protection, i t  might be important to 
Inlow the relative increase, aud I ask the  Senator if he  has a t  
hand the iucrease in  the home production during the samc time, 
so that  we may compare with that  the iucreased importation? 


Nr. SIJIXOXS. I have, unfortunately, uot in my possession 
the figures a s  to  the iucrease in the home prodnctioi~ 


Mr. CLAI'P. I did uot lil10\1* but that  the Balntor had the 
information convenient. 


Air. SIRIJIONS. But  I will say to  the Senator, that  when 
the Dingley Act went into operation the annunl imports of 11m- 
ber into this country were only about 600,000.000 feet. Last 
year, under the operation of that  law, there waq imported 
about 900,000,000 feet, shon-ing-aud I an1 arquing the point 
a s  to its  re^-enue-groduci~lg capacity-that the $2 rate does not 
operate to check importations, but that  iml)ortntions uuder this 
very law have in sel en years 1uultil)lied ncarly 300 per cellt. 


Xr. SMITH of Rlarylaud. Three huuclred per cent in eight 
years. 


Rlr. SIUJIOSS. TCS, s i r ;  300 per cent in eight years, and 
that  establishes the fact for u-hicll I an1 contc~idiu:., namely, 
the ~ r e s c n t  rate is n revenue aud not a protective duty. 


Mr. CLAPP. Mr. President, I understood the Seuator to 
take the dositiou tha t  the present tariff \WS llecessary a s  a 
protective mensure, and that  to reduce that tariff would be to 
imperil this indnstrg. 


I .  1 1 O X S .  I did not say i t  was necessary. as  a yrotec- 
t i re  measure. 


Mr. CLAPP. Then I misunderstood the Senator. 







Mr. OWBIN. Ml.. President, I desire to offer a n  amendment, 
which I shall p r o ~ o s e  a t  the proper time, to the woolen sched- 
ule, paragraph 375, and to every other schedule where t h e  duty 
is shown by our records to be prohibitire; and a t  the conveni- 
ence of the Senate I desire to address i t  with regard to that  
subject-matler. 


I should like to  have the amendment entered on the face of 
the  RECOXD, so tha t  i t  may be seen by the Members of the 
Senate. 


The PRESIDEKT pro tempore. The Senator from 0kIa- 
homa asks tha t  the amendment be printed in  the RECORD. IS 
there objection? The Chair hears none, and the order is made. 


The  amendment is a s  follows : 
After the last line of paragraph 375 insert: 
" T h a t  the rate  fixed on all articles enumerated ln thls paragraph 


shall be reduced 5 e r  cent per annum of the ra te  fixed in this act, 
annually on  June 38 for each of the next ensuing ten fiscal r ea r s :  
Prodded, Tha t  if such graduated reduction shall cause a dimrnution of 
the annual revenue from any one or more of the above-enumerated 
articles, the President is authorized and directed to  fix the rate  on any 
such article or articles a t  the y i n t  a t  which such article or  artlcles 
severally are  found to  have t e greatest normal revenue-producing 
power but not a t  a rate  higher than the rate  fixed in this  ac t :  
~ r o v i d e d  frtrtlrcr Tha t  the rate shall not be reduced or  fixed below the 
point a t  which it would produce a n  amount equal to  the difference in 
the cost of the production of any such article in  the United States  and 
abroad." 


Mr. CULBERSON. I offer two amendments to the pending 
bill, and ask that  they be printed and lie on the table. They 
a r e  intended to put bagging and ties on the free list. 


The PRESIDENT pro tempore. The amendments will be re- 
ceired, printed, and lie on the table. 


Mr. BORAH. Mr. President, those who are members of the 
majority party in this Chamber and who are advocating a n  in- 
come tax do not concede that they a re  outside of party lines or 
that  they a re  advocating policies or principles which are  new or 
radical. We believe we are  advocating policies and principles 
that  are  well accepted a s  a part of the faith to  which we sub- 
scribe, and that  we a r e  advocating principles a s  old a s  the 
revenue laws of the United States. We adrocate an income tax  
not a s  a temporary measure for the purpose of securing revenue 
for temporary purposes, but because we believe it should be a 
permanent part and portion of the revenue system of the United 
States. 


I have reread within the last few weeks the  cultured and 
faithful biography of John Sherman, written by one of the 
honored Members of this body. Although read with tha t  ob- 
ject i n  view, I did not find that  that  great leader in  his day was 
given to radicalism, socialism, or that he was often swung from 
his moorings a s  a conservative statesman. H e  was one of the 
steadfast and sturdy councilors of this country in a very trying 
hour. Long after the war had closed and after we had had the 
experience of a n  income tax for some several years, after we 
had 1;non.n its benefits and its defects, i ts failures and its 
virtues, and after the necessity of maintaining it a s  a war  tax 
had passed, this distinguished leader of his party, in  1S71. said: 


They hare declared it to  be invidious. Well, sir, all taxes a re  in- 
vidious. They say i t  is inquisitorial. Tel l ,  sir, there never was a tax 
in the \vorld that*was n p  inquisitorial; the least inquisitorla! of all is 
the income tar .  There never was so just a tax Ieried ns the 
income tax. There is no objection tha t  can be urged against rhe in- 
come tax tha t  I can not point to  in  erery tax. * * * Writers on 
political economy as  well a s  our own sentiments of what  is just and 
light teach us tha t  a man.ought t o  pay taxes according to his income. 
r * * The income t a r  1s the cheapest t a r  levied except one. 


Referring a t  that  time to the bank tax. 
Again he said : 
It-is the only tax levied in the United States tha t  falls upon prop- 


erty or office or on hrains tha t  yield property, and in this respect is 
distinanisl~ed from a11 other taxes leried by the United States, all of 
Zx iXnrF  lpried unon consuuintion. the consumotion of the rich and .. -- - - - - - - 
the Door, thc old a6d the ~ o u n k  


' 


RIr. Shern~an a t  the same time declared in faror  of the con- 
stitutionality of the t a s  and defended it against the assn-ults 
\\~hich are  usually made against the income tas ,  because a t  that  
tinle the same argunlenis were used against the tax that  are  
used to-day. You will not see even in the discussion now any- 
tiling that was not foremost in  the arguments against the t a s  
a t  the tilne i t  was in existence. 


nfauy years afterwards, and long after this tax had been re- 
pealed by the narrow vote of 1 in C~llgreSs, and upon a n  occa- 
sion when he was discussing in n ge~leral way the revenue sys- 
tcm of tl:e United States, he used this lallguage; 


The public mind is not yet prepared to 5 p p b  the code of a genuine 
revcnue .reform. But years of fur ther  experience mill convince .the 
\\~holc body of our people Chat a swtem of national taxes which rests 
thc whole bt!rden of tasaTion upoa cpsumpt!on and not one cent on 
proprrty or income is intrinsically unjust. I\ hile the expenses of Na- 
tional Government arc largely caused b~ the protection of property, i t  
is but right to require property to  contribute to  thew payment. I t  will 
not do to  say tha t  each person consumes in proportion to  his mcans. 
That  is not true. Everyone can see tha t  the consumption of the rich 
does not bear the samc rclation to  the consumption of the poor tha t  


the income of the one docs to the wages of the other. . As 
wealth, nccumulates this injustice in the fundamental basis of our SYS- 
tem ~ l l  be felt and forced upon the attention of Congress. 


I t  would be useless to amplify upon that  statenrent of this 
great statesman and distinguished party leader. I t  states in a 
brief paragraph the whole contention of those who a re  to-day 
advocating an income tax, not, a s  has  been suggested here, for 
the purpose of raising revenue for temporary purposes alone, 
but that  i t  may become engrafted in and a part  of-an insepgra- : 
ble part of-the general reyenue system of the United States, in  
order that  we may arrive a s  nearly a s  we can, a s  human in- 
genuity can make it, a t  a tax which is leried upon a man's 
nbility to pay and in accordance with what he derives a s  a 


asure of benefit from his Government. % am an-are it mill be said that  Mr. Sherman voted against 
the income tax of 1894, but I have reread within the  last few 
days the debate which occurred a t  that time, and especially the 
speech of Mr. Sherman, and he was careful to say that  lie him- 
self had reread the speech which he had made in 1871, and that  
there was nothing in that  speech which he desired to modify or 
in any way change; that  he voted against the income tax  a t  
that  time because of the details of, the bill, and especially w i t h .  
reference to i ts  exemptions, and also for the reason that  he 
thought that  a t  that  time there mas no necessity for it. 


Senator bforton, one of the safe and conservative counselors 
of his prlrty and his Nation, said upon one occasion: 


State taxation in Indiana, nnd I undertake to  say in every other 
State in the Union, has in  i t  every inquisitorial feature tha t  the income 
tax h m  The income tax of all others is the most equitable -because it 
is the truest measure tha t  has  been found of the ~roduct ive nrooertv of - - .  
the- country. 


And another great leader of that  era used this language: . - - - 
There is not a tax on the books so little felt, so absolutely unfelt in  


the .payment of i t  a s  this income tax by the possessors of great fortunes 
upon whom i t  falls. There is not a Door man in thls country. not a 
laborer in  this country but who contri6utes more than 3, more than  10 
more than 20 ner cent of all his earnincs to the Treasurv of the ~ ~ n i t e i  
States -under h o s e  very laws against k h i c h  3 a m  objettin a n d h o w  
we ark invited to  Increase their contributions and to  refkase those 
triflrng contributions which we have been receiving from incomes here- 
tofore: 


- 


I n  this connection I call attention to a later Republican 
leader. While he was not a t  the time specifically discussing the 
iucome tax, he was discussing the basic principles upon which 
that tax is based, and t h a t  is the obligation of property and 
wealth to the Government, which protects property and wealth. 
This is  the language of Mr. Harrison, after he had retired from 
the presidency : 


We live in  a time of great agitation, of a mar of clashing thoughts 
and interests. There is a feeling that  some men are handicapped ; tha t  
the race is sold; tha t  the old and much vaunted eauality of opportunitJl 
and of right has been submerged. More bitter and threatening tliingd 
are being said and written against accumulated property and corporate 
power than  ever before. I t  is said that, more and more small men 
small stores, and small factories are  being thrown upon ;he shore a; 
financial d r i f t ;  tha t  the pursuit of cheapness has reached a stage 
where only enormous combinations of capital, doing an enormous busi- 
ness, are sure of returns. 


Azain he sass: - 
The great middle class of our people has never failed to respond to 


the fire alarm, though they have only small properties a t  risk, and 
thpw not immed~atels threatened. But there is danger t h a t  they will 
&:itheir zeal a s  firemen if those in  whose apartments the fire has been 
kindled do not pay their proportionate share of the cost of the fire de- 
partment. 


The people who consider themselves ns conservative upon the 
question of malri~lg revenue 1an.s ought pot to forget tha t  this 
~r iuc ip le  spoken of by the ex-President inheres in the discussion 
of all these matters, and that  is that  unless there is a corre- 
sponding obligation faitllfully met there may arise that  coudi- 
tion in the public miud which will unsettle not only the prop- 
erty interests, but the stability of the Government under which 
the property exists. 


Again he sags: 
The plea of business privacy has been driven too hard. If for  mere 


statistical purposes we may ask thc head of the family whether there 
are  any idiots in his household and enf0rW a n  allsIver by court procss ,  
we may sorely, for rcrenue purposes, require a detailed list of his sc- 
curitics. The mrn n.ho have w a l t l l  niust not hidc l t  from thn tas- 
gatherer and flaunt i t  on the street. Such things breed a great discon- 
tent. A11 other men nre hurt. They bear a disproportionate burden. .A 
strong soldier will carry the knapsack of a crippled comrade, but ho 
\\,ill not permit a robust shirk to add so much as  as  his tin cup to thp 
burden. 


Acain he says: - 
I rraut to emphasize, if I can, the thought that  the preserration of 


this pr~nciple of a proportionate contribution, according to the true 
value of what each man has, .to ,the public expenditures is csscntiai 
in  t l l ~  maintcnante of our free lnstltutions and of ncace and soad order .- ..- - .~- - 
i q  onr communities. 


Mr. BEVERIDGE. I wish to ask the Senator if that  is not 
General Harrison's speech a t  Chicago? I s  i t  uot the Chicago 
speech? 
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Mr. BORAH. It is  a Chicago speech, but I apprehend that 
i t  does not take anything from i t  because i t  was delivered in 
Chicago. 


Mr. BET'ERIDGE. It might add something to it. I will ask 
the Senator if that speech mas not deroted solely to the evils 
of a l l  taxation-of people making false returns of their prop- 
erty? I t  was addressed to state taxation. It did not have auy- 
-thing to do, except a s  the Senator might draw inferences, with 
the income tax. Is that  correct? 


Mr. BORAH. I stated before I read the remarks that  the ex- 
President was not discussing, specifically, the income t a x ;  but 
I stated that  he was discussing that  which is the basis of the 
income tax, and tha t  is  the obligation of property and wealth 
t o  t h e  Gtate and to the  Government. Aud the entire argument 
of the ex-President is a s  applicable to  the iucome tax and i t s  re- 
lations to the General Government a s  i t  is to the state govern- 
ment, to which he was specifically addressing his remarks. 


Mr. BEVERIDGE. I have .no quarrel with the Senator's 
inferewe from the speech, but I wanted i t  fixed upon the atten- 
tion that that  speech was specifically directed to what President 
Harrison thought were the evils in this country in al l  taxes, 
state and mimicipal, of men making false returns of their prop- 
erty, scaling i t  down, and so forth. I did uot understand that  
ex-President Harrison mas in favor of a n  income tax. I may 
be wrong about that. 


Mr. BORAH. Mr. President, I would not be misunderstood, 
of course, in what I said a s  quoting the ex-President specifically 
in favor of a n  income tax, and I mas only quoting him to the 
extent of the matter to  which he mas addressing himself. 


But  v e  are  now asked, a s  a n  American Congress to  connive 
a t  the attempt of wealth to relieve itself from its o h g a t i o n  to 
government and the obligation which wealth owes to gov- 
ernulent. 


As me contend-those who favor this measure-and a s  General 
Harrison said, i t  is  bul proper that  wealth bear i ts  fair propor- 
tion of the burden of gorernment. I t  lakes nothing from the 
argument of General Harrison to say that  he had before hiln 
a t  the time the particular matter of stxte gorernment or the 
obligation of property within a State, because he  enlarged his 
address and included before h@ concluded the iYatibnal Govern- 
ment and the obligation of property and wealth throughout the 
Nation both to the State and to the National Government. 
There can be no reason why the  income t a x  should not become 
a lam other than the reasons which were answered by General 
Harrison in his address before the Chicago Club. 


Coming closer home, ex-President Roosevelt, in his message 
of December 3, 1906, which I read again for fear that  i t  is  not 
remembered, said : 


The National Government has long derived i t s  chief revenue from a 
tariff on imports and from an internal or escise tax. In  addition to 
thesc there is ererv reason whv. when next our svstem of taxation i q  


revised, the Kational Government should impose k graduated%&{< 
ance tax and, if possible, a graduated income tax. The man of great 
wealth o r e s  a peculiar obligation to the state, because he derives spe- 
cial ndvantagcs fronl the mere existence of zovernment. Not onlv 
should he recognize this obligation in the way-be leads his daily lifs 
nnd in the wav he earns and snends his moner. but it should a l w  he - ---- -" 
recognized by the way in which he pays for the protection the state 
gives him. On the one hand i t  i s  desirable tha t  he should assume his 
full and proper share of the 'burden of taxation. on the other hand i t  
is quite as necessary tha t  in this kind of taxatidn, where the men 6210 
vote the tax pay but littlc of i t  there should be clear reco$nition of 
the danger of inabgurating any kuch system sa re  in a spirit of entire 
justice and moderation. Whenerer we. a s  a neonle. u n d e r t a k ~  to rp. 
model our tasation system orlong the lin&su&esfed; ed:c-Gu8-mnke-it 
cleqr beyond peradventure tha t  our aim is to distribute the burden of 
snpporting the Government marc equitably than a t  present; tha t  we 
intend to treat rich man a n d  poor man on a basis of absolnte equality; 
and tha t  we reg3rd i t  a s  equally fatal  to true democracy to  do or per- 
mit injustice to the one as  to do or  Dermit injustice to  the other. 


* * * The qnestion in its csseuce is the question of the proper 
adjustment of the burden to the t a r .  As the law now stands i t  is un- 
doubtedly difficult to devise an income tax which will be constitu- 
tional. But whether i t  is absolutelv imnossible is another ouestion : and 
if possible, i t  is most certainly desk&. 


I will read fwther  from the ex-President's message of 1907 : 
When our tax laws are  revised the question of an income tax and a n  


inheritance t a r  should receive the careful attention of our legislators. 
In  my judgment both of these tnses should bc part  of our system of 
federal tasation. I speak diffidently about the iucome tax becanse one 
scheme for an income tax was declared unconstitutional by the Supreme 
Ccurt, \\-hilc, in addition, i t  is a diflicult tax to administer. In its prac- 
tical workings xreat care would h a ~ e  to be esercised to see tha t  i t  is 
]lot eraded 1)s the w r y  uicn whon~ i t  \ ~ n s  most desir:tblc to ha re  taxed, 
for if so crnrled, i t  would, of course. be worw than no tax a t  all, as the 
least des~r:ll)!c of taxes is the tax which hears Iieavilg upon the honest 
a s  compared \\'it11 the clishonest mnl?. Seveltlielew the graduated in- 
come. t3x of tI?e proper type x ~ o u ~ d  he x desirat~ik' feature of federal 
taxation and ~t is to be hoped t h a t  one may be devised which the 
~uprcme'Court will declare coustitutional. . 


I lnny say, I l)rcsumc, without offense, here that  the es-Presi- 
(lent was aud is a I:cl)nblicnn, and that  he shaped the destiny, 
moldccl the policy, and stood sponsor for the faith of his party 


for a t  least seren years; and, in  my judgment, wlrhout the 
policies which he advocated, the nlasterly leadership which was 
his, his party would hare  gone out of power ere this. And mith- 
out continual adherence to  those policies and a faithful husband- 
ing of them the party will go out of power. No man i s  politi- 
cally so shortsighted or politically so blind a s  the man who 
thinks tha t  the steamer Hamburg carried away the policies and 
principles, the public interests, the aroused public conscience, 
and the searching inquisitire public concern which this remark- 
able man bequeathed to his  countrymen. 


Our present President, in  his speech of acceptance, said: 
The Demoeratic platform demands two constitutional amendments, 


one providing for  a n  income tam and the other for the election of 
Senators by the people. I n  my judgment an amendment to the Con- 
stitution for a n  income tax is not-necessary- 


Whatever differences of opinion mizht possibly exist among 
men a s  to  the President, rery few mill doubt his ability a s  n 
lawyer or his  greatness a s  a judge- 
I n  my judgment a n  amendment to  the Constitution for an lncome 
tax is not necessary. I believe tha t  a n  income tax, when the pro- 
tective system of customs and the  Internal-revenue tax shall not  furnish 
income enough fo r  governmental needs can and should be devised 
which, under the decisions of the  ~upre'me Court, mill conform to t h i  
Constitution. 


The junior Senator from West Virginia [Mr. SCOTT] mas 
quoted a few days ago a s  saying: 


I favor a tax on incomes and also on the dividends of corporations. 
I n  my opinion, this  is a just and equitable method of ralslng re-ienue 
for the support of the  Government.. The tax on individuai incomes 
should be rraduated. I mould not  tax a n  income a s  low a s  52.000 or 
$3 000 or-even $5 000. I think the minlmum income againkf which 
a ievy'ls made s h o h d  be $8 000 or $10 000 referably the latter. To 
tax incomes of $2,000 woulh be to  asiess 'cferks, small farmers, and 
mechanics, who now have a hard enough time to mnke ends meet. 


Mr. SCOTT. Will the Senator allow me? If  he is  quoting 
me, that is partly t rue and partly not. I said if it became nec- 
essary in order to  raise revenue, if this bill mas not sufficient 
without putting a duty on tea and coffee and other necessaries 
of life, first I would put it on the net incomes of corporations, 
and then, if it became necessary, on the incomes of individuals. 


Mr. BORAH. Mr. President, I am very sorry the Senator 
corrected it, because i t  seems to me much better the way the 
newspaper got it. 


Mr. SUTHERLAAJ. Mr. President- 
The PRESIDIKG OFFICER (Mr. D ~ x o n  in the chair). 


Does the Senator from Idaho yield to the Senator from Utah? 
Mr. BORAH. Certainly. 
Mr. SUTHERLAND. The Senator read a moment ago a n  ex- 


tract from a statement which had been made by the present 
President of the United States. Does the Senator understand 
from that  tha t  Mr. Taf t  believes in the constitutionality of a 
general income-tax lam; in  other words, that  Nr. Taft believes 
that  the lam mhich the Supreme Court of the United States in  
the Polloclc case condemned a s  unconstitutional is  constitutional? 


Mr. BORAH. Mr. President, of course I am not authorized 
to speak for the President. ' I only know what he said to the 
American people when he was a candidate for President of the 
United States, and tha t  is  that  he was in favor of a n  income 
tax which would he dmmn, a s  he said, in accordance with the 
decision of the Supreme Court of the United States. If nTe are  
correct in our interpretation of that-I do not lrnolv what his 
interpretation is-all me would need is the income-tax amend- 
ment mhich we now have before the Senate. 


I am not willing to  beltere, however, that the President of the 
United States believes in drawing a n  income-tas lam mhich 
n70uld correspond to the  decision in the Pollocli case. I am not 
willing to beliere that  the President of the United States n~ould 
advocate the propositiou of putting nu iucome tax upon men n h o  
toil in their profession, and of x limited number, and then say 
that  the r a s t  accumulated wealth of this Nation shall go without 
i ts  burden of government. 


Mr. BEVERIDGE. 317. President-- 
The PRESIDIXG OFFICER. Does the Senator from Idaho 


yield to the Senator from Indiana. 
Mr. BORAH. Certainly. 
Mr. BETTERIDCjE. Jus t  for a moment. Referring to the 


opinion of ex-President IIarrisou on this subject, I thought I 
recognized, when the Senator rcnd fro111 his speech a t  first, that  
i t  was the Chicago speech; but I tlic~ncllt I rcmen~bercd tha t  in 
President Harrison's great speech. i)el'l!alE the greatest public 
address he ever mnde, which n-:ls tll? C;lI'nWic I k l l  address ill 
the campnigl of 1896, he lint1 rt'fcrrcd to the iucome tax, and 
perhaps on some other occnsion. Merely that his view may be 
kuowd onethis sl~ecilic subject, I will read this one sentence, with 
the Senator's permission. 


Mr. BORAI-I. Very well. 
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Mr. CETERIDGE. Ex-Prcsidcnt Harrison said: 
So eager were our Democratic friends t o  put directly upon our people 


nccording to  the Englisp system taxes to support our Gorernment that 
they passed a n  ~ n ~ o ! I ~ t l t ~ t l ~ n a l  act  in order t o  levy internal tases  and 
help ou t  n tariff bill which had reduced the duties upon imports. 


I h a r e  :i general impression, though I do not Iznow, tmt 
Gencral Ifarrison was uot favorable to  a n  income tax  a s  a 
system of taxation, except in case of a n  emergency; and t h a t  
he agreed with the Supreme Court a s  to its Qnconstitutionality. 
His statement in  his Carnegie Hall speech is not favorable t o  
the tax. I n~erely pointed this out, without indicating my o m  
position on this question, that thc quotation might be perfected. 


Mr. BORAH. Bir. President, I am sure I did not intend to 
do so. 


Mr. BEVERIDGE. Surely not. 
Mr. BORAH. I am satisfied that  anyone who was listening 


could not conceive that  there was any misrepresentation, be- 
cause I said distinctly, and I state again, tha t  Nr. Harrison was 
not discussing specifically the income tax. What I read was  in  
support of the principle of the obligation of wealth and property 
to  the  Government, which we reach by a n  income tax. 


Now, let us  go back a little further, Mr. President. I have 
quoted some late authorities, because I a m  a little anxious t h a t  
those of us  n-ho advocate a n  income tax  shall not be considered 
in the light of advocating radical or new principles, not for  the 
reason tha t  I am opposed to a new principle, if I find it once in 
a while, but for  t h e  reason that  it sometimes retards i ts  move- 
ment through this body. 


The man who was the father of the protectire tariff system, 
who formulated it, in whose great mind i t  'eally originated in 
all  i t s  fullness, m i s  the man who first gave to  us  the  argument 
and the basic principles for an income tax. The first law of 
1794, which brought up the question of what was a direct tax, 
was suggested, if not actually written, by Alexander Hamilton. 
While he was not in Congress, he was in  a position where he 
had much to do with what was submitted to  Congress by his 
party a t  that  time, and he was i t s  great adviser a t  a l l  times. 
H e  advocated this t ax  for the same reason and upon the same 
principle that  we advocate an income t a x  to-day, and tha t  is, 
that  there should be a tax upon property and upon wealth in  
connection with the tax  upon consumption, and tha t  i t  should 
all  be one general revenue srstem. Though ill and broken in 
health Tihell this  question was presented t o  t h e  Supreme Court, 
Mr. Hainilton nerertheless presented it upon the  par t  of the Gov- 
ernment, advocating not only the tax  from the standpoint of i ts  
validity, but for the mason that  i t  was  right and proper. 


H e  furnished the argument and submitted the legal proposi- 
tion upon which the Supreme Court sustained tha t  t ax  for  a 
huudred years. 


I am one of those, Mr. President, and there a re  thousands of 
them, who Jooli upon Alexander Hamilton, a l l  things considered, 
a s  the greatest intellectual force that  ever dealt with the science 
of government. There was in  all  that  he  did tha t  fascinating 
air  of mysterious power, that  indescribable force which uoved 
~ v i t h  triumphant ease to  its immeasurable purpose. His career 
mas the most sudden, the most startling, the most brilliant, and 
the most masterly of all  of his compatriots. And he  was never 
greater, never more of a statesman and a patriot, than when he  
advocated the policy a s  a part of his general-revenue policy of 
laying a portion of the burdens of government upon property and 
upon wealth, along with consumption. H e  was charged i n  his 
day with being the special adrocate of property and of property 
interests and of wealth, the minion of power, the advocate of 
royalty. H e  was in favor of a gorernment strong enough and 
stable enough to protect the vested rights and the gathered for- 
tunes of men against the passions and the prejudic of a day, 
but he did not belong to that  shortsighted class oystatcsmen 
>vho, beliering in protecting properb  and property interests, 
beliere also in  relieving property and wealth from i t s  corre- 
~ o n d i i l g  obligation to gorcrilment. you mill search i n  v a h  
firough the works of Alexander Ranlilton t o  find any help or 
any argument which would enable SOU to reliere property and 
wealth from the obligation of meeting a portion of the burdens 
of gorcrnmcnt. 


The first " income tax," so called, bore the name of Abraham 
Lincoln, and n-as supported by the great nlen who surrounded 
him upon that occasion. 


I ,m not willing, Mr. President, for one, to  concede tha t  the 
policy which fiscs the burdens of gorernment upon property and 
wealth is not a liepublican principle. I am not milling to con- 
cede, abore all  things, that  there has been engmftcd upon our 
constitutional pomer that  which is  a n  absolute exemption of 
property and wealtll from the burdens of government. I am 
not ~ri l l ing to hare it  admitted t h a t  the Constitution, a s  made 
and framed by the fathers, was such a s  to  exempt the great 
property interests of this country from the taxing power of 


the Gorernmcnt even in the hour when the very exigencies of 
government may involre the life of the Government itself. Yet 
I say to you that  if the Pollock case be the correct interpreta- 
tion of the Ian-, there is  no exigency by which this Government 
can call upon the great property and wealth of this Kation to 
meet a portion of its burdens, even if it involves the very life of 
the  Nation itself. 1 


Those who believe tha t  to  be a policy of my p p ~ t y  a r e  wel- 
come to the belief. I will not accept it. 


I h o w  that  there are, those who say tha t  it is un-Republican 
and tha t  it tends to incite men to perjury. I read an interview 
t h e  other day by that  distinguished American, always interest- 
ing and sometimes amusing, Mr. Carnegie. H e  said that  it was 
not Republican, that its only result mas t o  incite men t o  perjury. 
Well, Mr. Carnegie did not make the Republican party. I wish 
I was just a s  sure tha t  the Republican party did not make Mr. 
Carnegie. I have read a thousand times, more or  less, his pro- 
tection utterances. 


My first conception of politics was when I used t o  r e d  the 
spceches of Mr. Blaine and Mr. Carnegie on protecting Americau 
industries. Mr. Carnegie told u s  time out of mind that  h e  could 
not run  his  mills or manufacturing plants without the protection 
which he demand& I n  view of the fact that he  did r u n  his 
mills after the protection mas given, and  accumulated wealth 
which he will not live long enough to distribute, it seems to me 
that the  Republican party did make Mr. Carnegie. 


I never have much use for a man who turns his back upon 
his own creator, which it seemed to me he did before the Ways 
and Means Committee. The only trouble about these deathbed 
confessions, Mr. President, is tha t  "they seldom reach t o  resti- 
tution." 


I favor a n  income tax  not for the purpose of putting all  the 
burdens of government upon property or a l l  the burdens of gov- 
ernment upon wealth, but that  it may bear its just and fair  
proportion of the burdens of this Gorernment. 


We beliere that  every tax  system based upon consumption 
should be supplemented by a system which tases  property and 
the wealth of the country; not for  the purpose of inciting class 
feeling, but simply calling upon the great interests of the Nation 
t o  share that  part of the burden of government for  which they 
receive a n  unquestioned benefit. 


I am aware it is often said t h a t  we  mill not be  able t o  enforce 
the law. That  is not the basis upon which we legislate or upon 
which we make lams with reference to  tasation. I n  one of the 
great States of this Union I noticed some time ago t h a t  out of 
107 estates which were then i n  the course of probating, those 107 
estates had property to the value of $215,000,000, and that  they 
had never paid tases a t  any time upon orer  $3,000,000. 


I n  another one of the States of the East  the assessed valua- 
tion of the real estate is counted a t  $2,000,000,000. The assessed 
valuation in t h a t  State of stocks, bonds, personal propertg, 
choses in  action, and franchises is $500,000,000. It is conceded 
that  we do not reach orer 20 per cent of the property of this 
country, so f a r  a s  personal property is concerned. Yet I appre- 
hend that  i t  will not be urged and i t  mill not be argued tha t  we 
should repeal our laws with reference to  the taxation of per- 
sonal property upon the basis that  those who should pay escape, 
for the logical result of that  kind of programme would be that  
we would finally rest a11 the taxes upon the people who are 
honest enough to pay. 


But  I advocate i t  for another reason-and this will seem 
strange, I hare  no doubt, to some-and tha t  is a s  a teacher of 
economy in public expenditures. For  more than a hundred 
years we hare been ~ ~ a l i i n g  speeches i n  faror  of retrenchment 
and curtailing public espenditures, and a s  consistently and per- 
sistently roted the other way. I t  is  a notorious fact in our polit- 
ical history that  the Congresses a t  which the voice of retrench- 
ment has been the loudest hare  becu follomd invariably by 
Congresses in which ihc  al~propriation was largest. 


We knew when me met here last  fall thnt \re were facing a 
deficit. We laen-  that  there n-as the cry going up al l  orer  the 
conntry that there should be a revision of tile tnriff downward, 
and we know tha t  in t1,e niidst of ullivcrsal peace and of pros- 
perity we mere actunlly contemplating putting a t a s  upon the 
necessaries of life n-hich we do not Droduce in this country. 


I f  there was erer a time iu the ~ o r l d  when the roicc of re- 
trenclune;lt should have been hcard and heeded, i t  was a t  ihe be- 
ginning of that Congress; and yet we nrc told b y  the leader on 
the Repnblicau side t h a t  Congress a~~ropr i : l t ed  $50,000,000 
which we could just a s  well hare  left in the Trcnsnry and with- 
out einbarrassin_s the Gorernment one particlc. If that  be true, 
what a fearful indictnlent of illis Cougrcss, :uitl how futile i t  
makes all the promises with reference to retrenchment. 


I do not wish to be misunderstood. I hare  no kind of doubt 
but n ~ h a t  the Senator from Rhode Island is entirely in  carnest 







and wholly sincere when he says that  there should be and shall 
be retrenchment or the curtailing of public expenditure. I f  he 
shall succeed in that  matter, he mill be entitled to a r a s t  amount 
of credit from the American people, and he will come rery near 
demonstrating that  the age of miracles has not passed. If he 
shall succc~d  in kee1)ing the expenditures of this Government 
down to the  Present figure, he will still be entitled and still be 
accredited a great deal of honor for his work. c 


Ereu while he n-3s speaking there wafted in  from Boston the 
yoice of our Secretary of the Xary, who told us  that  we must 
have another navy a s  large a s  the one we have. This sounds to 
nle like discord. H e  must hare  spoken with authority. I am 
not about to discuss the question of the necessity of these ships; 
tha t  is for another clay; but I do say that  if we a re  to build 
new ships and to continue to compete with the naval building . of the world that  expense should be visited to some extent a t  
least upon the property and the wealth of this Nation. 


I f  this i s  the part of retrencliment, if these expenses a re  t o  be 
met, can anyone contend that  n-e should continue to  inlpose 
tha t  burden upon consumption? I t  may be necessary to  con- 
tinue to build these ships. It may be necessary to go on nntil 
we will be able to overawe the  nations of the earth, and until, 
.like the father of Frederick the Great, we a re  lonesome without 
the music of the sentry's tread. But if it be true that we must 
continue to do so, upon what basis and upon what theory can 
men say that  the whole burden should rest upon the men who 
pay l~ractically a s  much n-hen worth $500 a s  the man who is 
worth $500,000,000? Take a part of the burdens off the backs 
nnd appetites of men and put i t  upon the purses of those who 
will never miss it, those who enjoy the pomp and circunistances 
of glorious war-without the war. 


Mr. President, has  the constitutionality of this t a r  been fore- 
closed? Is i t  an open subject for discussion, and is a fair pres- 
entation of the matter admissible? 


Mr. LODGE. Before the Senator takes up that  legal aspect 
of the qucstion will he yield to  me? 


The PRESIDEKT pro tanpore. Does the Senator from Idaho 
yield to the Senator from Massachusetts? 


Mr. BORAH. I do, very gladly. 
Mr. LODGE. I t  seems to me that  in speaking of taxation 


falling exclusirely on the consumer, the Senator does not appear 
to  recognize the fact that  the municipal and state tasation, 
which is  very heavy-especially the municipal tnxation-falls 
practically exclusively upon property. 


Mr. BORAH. I was speaking, of course, with reference to 
the policy of the Kational Government. 


Mr. LODGE. Certainly; but I am speaking of taxes paid by 
the  American people a s  a whole, of all  the tares  they have to 
pay;  and under our system of States and Sation, direct tases  
have been left in practice usually to the States and cities to 
local taxation. That taxation, mhich is  extremely heary in 
many cases, especially the municipal taxation, falls eaclusirely 
on property. I merely wish to suggest that  I think that is one 
reason for the general policy, that  has been pursued by the Gen- 
eral Government from the beginning, of leaving the direct taxes 
and the taxes on property a s  much a s  possible to the States. 
That  is  the objection ulade to this form of inheritance tax, and 
I think soundly, because there a re  32 States that  iml~ose a n  in- 
heritance ta r .  


Mr. BORAH. Very well, Air. President. I will only say a t  
this time, in reply to that  suggestion, that, of course, the general 
proposition which the Senator from 3lassachusetts [Mr. LODGE] 
states is  true and correct; but we ought not to orerlook the fact 
that  while the taxgatherer for the ri~unicipality or the county is 
gathering his taxes, statistics show beyond a question that  the 
Inan who has his farm or who has his property in sight pays 


L? vastly greater per cent of even that heary tax than the man 
who has nioney in the form of bonds, stocks, and so forth, mhich 
you would be unable to reach, which statistics show you a re  un- 
able to r a c h ,  aud i t  falls in the same ~ v a y  upon the man of 
limited means. 


The tariff tns--and I am a beliejer in the hucrican protect- 
ive Policy-reaches a t  last most liearily the man of limited 
11le:lnS. I t  is  passed fro111 the importer to the general merchant, 
from hinl to the retail merchant, and from the retail merchant: 
to the consumer. T h e n  you a r e  taxing personal property, every 
cow, every horse, every aniln:ll, every piece of property that  the 
man of limited lueans has is  found., but the undisco~ered mil- 


,lions locked in snfc-deposit boxes nerer pay their proportion of 
taxes. I faror  a systenl tha t  will get then1 coming and going, 


: if you can, for that is  the only way you can get them a t  all. 
I was goillg on to say, Mr. President, that, discussing the con- 


stitutional feature of this qnestion- 
Mr. BACON. Will the Senator permit me to make a sug- 


gestion? 


The PRESIDENT pro tcmporc. Does the Senator from Idaho 
yield to the Senator fro111 Georgia? 


Mr. BORL4H. I do. 
Mr. BACON. I wish merely to suggest that  it is also true 


that  a very. large part of the wcalth of those whose property 
the Senator is  now seeking to reach, or which this bill proposes 
to reach, i s  invested in securities which a re  not liable to taxa-. 
tion-bonds of the United States and things of that  kind. 


Mr. BORAH. Tha t  is true. 
Mr. LODGE. Mr. President- 
Mr. BACON. I mean under state lams. 
Mr. LODGE. I will not interrupt the Senator if he objects. 
Mr. BORAH. Not a t  all. 
A i r .  LOQGE. It is undoubtedly perfectly true tha t  a great 


deal of property escapes taxation; but I think the Senator is  
mistaken in saying-I judge only from my own State--that the 
state and city taxes fall on the poor man. I n  the city & Boston, 
which, I think, has  about 110,000 or 120,000 registered vofers, 
the tases  a r e  paid by 18,000 persons. . 


Mr. BORAH. Nr. President, speaking with reference to the 
Senator's own State, I know that in one year not very f a r  back 
the assessed valuation of real estate in that  State mas $2,000,- 
000,000, and of the personal property which was owned, all the 
stoclis, bonds, notes, and ererything else, only amounted to 
$500,000,000. 


Mr. NELSON. Mr. President- 
The PRESIDENT pro tempore. Does the Senator from Idaho 


yield-to the Senator from Minnesota? 
Mr. BORAH. I do. C 
Nr. KELSOK. I  ant to call the Senator's attention to a 


fact in  connection with the question suggested by the Senator 
from Georgia [Mr. BACON], and that  is  that  while there seems 
to be a n  apparent inequity in the fact that  you can not tax gov- 
ernment bonds and state bonds, yet there i s  another side to the 
question that  we ought to take into consideration, and that  is  
that  because such securities are  exempt from taxation the  Fed- 
eral Government, the  state governments, the county gorern- 
ments, and the municipalities borrow their money a t  a lower 
rate  of interest than could be done upon any other securities. 
Take our gorernment bonds, for instance, paying only 2 or 3 per 
cent interest. One of the reasons why those bonds can be sold - 
drawing such a low rate of interest is  the foct that  they eyape  
taxation. 


Mr. LODGE. I did not suppose for a moment that  all  the 
property was reached. My proposition simply was that  the 
tases  of the State and the city fall almost exclusively on prop- 
erty. I know t h a t  is the case in my own State, and the illus- 
tration I hare  g iwn of Boston is  indicative of the rest of the 
State. Such taxation falls a ln~ost  exclusively on property. Of 
course the tax  on real estate is  the most direct kind of tax, and 
in Massachusetts we have a n  income tax a s  well a s  a n  inher- 
itance tau. 


Mr. BORAH. It is  estimated that  in Aiassachusetts they pay 
a t a x  upon 20 per cent of their personal property. That  is  the 
estimate of the t a x  commission for Jlassachusqtts. 


Mr. LODGE. But  property bears i t  all, although some of it  
escapes; i t  i s  not fairly distributed, I quite admit. I t  does nor; 
fall on the poor man, but i t  falls on p y e r t y  in the State 
exclusivelv. 


Mr. BORAH.' The property, ho~rever, whicl~ escapes there 
would be reached by an income tax. 


Mr. LODGE. We find great difficulty in reaching i t  with the 
state income tax, and I am inclincd to thillli that  i t  would be 
very difficult to reach it  by a national incolne tax. I think a 
great deal would escape, and that which irould escape would be 
the property of the  dishonest who would be willing to  malie 
false oaths. , 


Mr. ROOT. Mr. President- 
The PRESIDENT pro teninore. Does the Senator from Idaho 


yield to the senator-from s e w  Tork? 
Air. EORAH. I do, rery gladly. 
Mr. ROOT. +Mr. President, I wish to ask the Sen:ltor froni 


Idaho whether i t  is  not a fact that the person:~l propcrty which 
escapes taxation-for example, the surplus of personal property 
in Massachusetts over and above $600,000,000-does not escape, 
for the most part, because i t  consists of the stocks of corpora- 
tious which themselves ptiy the tases ou their own property, 
so that  to tax that  description of persolla1 property which cou- 
sists of corporate stock would be to tax the same property twice? 
I linow that i s  the case in Xew Torli, where we have a tax upon 
real estate and a t ax  a t  the sanle rate upon personal p ropyty ;  
but we exempt from the tax upon personal property the stocks 
of corporations which themselves Pay the tax. Of course, that; 
is not really an escape from taxation, but is  merely in11)dsiug 
upon the property mhich is represeuted by the stocks t:lses in  
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the  rorporntor can not h a m  the collection of the tax enjoincd i t  secrns 
obvious lhnt  he car! not have the corporation enjoincd from baying it, 
and thus do by indirection what he can not do directly. 


The rule which forbids the granting of a n  injunction to restrain the 
collection of a tax is founded on broad leasons of public policy and should 
not  be ignored. In  Chentham 2.. I'nited States !92 U. S., 85. S9).  
which involved the validity G E  an income tax levied under a n  ac t  oE 
Congress prior to the one here in issue, this court, through Mr. Justice 
Millrr. said : 


ishUorved within the departments before the money i s  finally exacted, 
the  General Gorernment has miselv made the ~ a s m e n t  of the  t ax  
claimed whether of customs or of internal r e v c n ~ e  - a  condition prece- 
dent t; a resort to the courts by the party again& whom the  tax is 
itsscsscd. I n  the internal-revenue branch i t  has  further prescribed tha t  
no such suit shall be brouzht until the remedy by appeal has  been 
t r ied.  and if brought af ter  this, i t  must be within six months af ter  the 
decis:on 06 the  appeal. We regard this a s  a condition on which alone 
the Goiernment consents to litigate the lawfulness of the original tax. 
It is not a hard condition. Bew governments have conceded such a 
r izht  on any condition. If the com~liance with this condition reauires 
th> party aigrieved to pay the money, he must do it. 


It will be obserred from the reading of the  record in  this  case, 
a s  I said, that  there mas a n  attempt on the part  of those inter- 
ested in the controversy to  do what they could toward waiving 
the  jurisdiction of the court. The court refers to  i t  in  the 
opinion a s  having been waived so f a r  a s  it could be and the  dis- 
senting opinion calls attention to the fact tha t  it is the first time 
in the history of the court that  they have ever entertained a n  
iujunction suit to restrain the Government in  the collection Of a 
tax. I call attention to that  for the purpose of extending it in  
the RECORD. 


Mr. President, the sole arguments agaiust a n  income tax  have 
consisted of two propositions, first, those who contend tha t  the 
ecouomic definition of a n  income tax is the proper definition, 
and, second, those who contend that  the language of the Con- 
stitution itself, taken in connection with the history of the 
times, discloees that  the framers intended to extend the phrase 
"direct tases"  to  all  property, personal and real, and  the 
income therefrom, 


The economic definition, or the definition giren of direct 
tases  by the economic writers, was a t ax  which could not be 
shifted, a tax mhich must be paid by those against whom i t  is  
laid, a tax which must be responded to by the property upon 
which the charge is  made, and which could not be shifted to 
property or to someone else other than the party against whom 
the tax was laid. This mas illustrated i n  the Hylton case in  
the particular statute which rras involved. There the tax  was 
laid in one clause of the statutes against the carriage which mas 
used personally by the proper party owning it, and, secondly, 
carriages used for hire. I n  one instance the owner must nec- 
essarily pay it. I n  the other instance the owner might transfcr 
the charge to the party who paid for the use of the carriage. 
Tha t  illustrates the difference between a direct tax and a n  in- 
direct t a s  a s  defined by the economic writers. 


This is one of the contentions which has been made in rcgard 
to  a n  income tax or the definition of a direct tax from the be- 
ginning of the discussion of this matter. I t  was presented in the 
first place in the Hylton case. It rras re-presented in Seventh V a l -  
lace in the Pacific Insurance case. It mas re-presented in Eighth 
Wallace in the T'eazie Bank case. I t  was re-presented in Scholey 
u. Rew in Twentpthird Wallace, and re-presented again in the 
Springer case. In all these different briefs, which were filed 
by able counsel, this particular proposition was  an~plifiecl and 
urged. I t  was contended tha t  the framers of the Constitution 
being familiar 1 ~ 1 t h  Smith and Turgot and the other economic 
writers a s  to what they considered a n  income t a s  or a direct 
tax had follo~ved the definition giren by those writers. 


This proposition was specifically answered by Chief Justice 
Chase in the TTea%ie Bank case. Chief Justice Chase, in llass- 
ing upon the income t a s  in that  decision, took up specifically 
the proposition of an ecouomic definition and answered it, and 
contended that  the framers of the Constitution were uot con- 
trolled by thnt definition. 


It ~l-as, therefore, a proposition which had been presented 
from the beginning. It ~ v a s  not new to the court in the Pollock 
case. I t  was a s  old a s  the argument upon this question from 
the start. But it was revived in the Pollock case and re-pre- 
sentcd to the court with much ability, and unquestionably 
was taken and accepted by the court a s  a controlling factor in 
the clctenninntion of the proposition. 


It has been said, since the Supreme Court has  come to pass 
upon other questions in connection with taxation, that  it wns 
not a dirrct and controlling factor in the income-tax decision. 
And therefore I beg the indulgence of the Senate for a mome~it 
while I call attention t o  the opinion of the court-both the 
opinion of the court and the dissenting opinion-to show that  


the Supreme Court accepted, to a considcrablc estent a t  least, 
that  proposition which had been rejected for a hundred years, 
reaching a coilclusion a t  last that  i t  was the economic defini- 
tion which controlled the framers in the malting of the Con- 
stitution to some considerable exteut a t  least. 


Mr. RAYXER. Mr. President- 
The PRESIDENT pro tempore. Does the Senator from 


Idaho yield to the Senator from Maryland? 
Mr. BORAEI. I do. 
Mr. RAYNER. Has the Senator observed the laneuaee of 


Chief Justice Chase in Veazie Bank u. Fenno, that:heu just 
referred to? Let me read a few lines: 


Much diversity of opinion has always prevailed upon the question 
What are  direct taxes? Attempts to  answer i t  by reference to th; 
de5nitions of political economists have been f~equently made but with- 
out  satisfactory results. The enumeration of the different kinds of 
taxes which Congress was authorized t o  impose mas probably made 
with very little reference to  their speculations. The great work of 
Adam Smith, the first comprehensive treatise on olitical economy 1.n 
the English language, had then been recently nhisbed? bu t  in this 
work though there a re  passages which refer to tge characteristic differ- 
ence between direct and indirect taxation, t h y e  i s  nothing ,yhich affords 
any valuable light on the use of the words direct taxes in the Con- 
stitution. 


Then he goes on to say: 
What does appear in  those discussions, on  the contrary, supports the 


construction. hlr. Madison informs us  t h a t  Mr. Xing asked what was 
the precise meaning of d ~ r e c t  taxation, and no one answered. 


That  was Rufus King, in  speaking of a definition of a direct 
tax. Rufus King rose in  the convention and asked what direct 
taxes mere. There sat  Madison and Hamilton and hfartin and 
Pinckney and all  the rest of the great lawyers of that  day, and 
no one answered him. 


What I want to  ask the Senator is this: Docs the Senator 
think that  a t  the time that  provision was put in the Constitu- 
tion there was any accurate definition of what direct taxes were? 
I om just asking the question, not to  interrupt the Senator or 
by way of any opposition t o  what the Senator says. 


Mr. BORAH. I am aware, Mr. President, that  there s r e  
those who believe tha t  the framers of the Constitution did not 
know the ljleaning of the language that  they were using in the 
great charter mhich they were making. I am not of that  faith. 
I believe that the fathers, when the history of the surrounding 
circumstances is closely studied, will be found to have ltnowh 
and understood precisely the definition of the phrase "direct 
tases," and that especially would the careful makers of that  
great instrument h a r e  refrained from putting into the Con- 
stitution a phrase which was ambiguous after their attention 
had been called to  the fact that  i t  was ambiguous. 


I believe, on the other hand, the mere fact that  the question 
of Air. King mas not answered was a mere incident in thc dis- 
cussion. I t  does not indicate for a moment that  those who 
used the phrase did not, a s  a general rule, understand precisely 
how it was being used. 


I think I will show before I go very much further that  Mr. 
Hamilton, to whom reference was made, did understand aud 
had a direct and definite idea of the nleaning of direct tases;  
tha t  he explained a t  the time in his own proposition mhich he 
subnlitted to the convention; that  while there might have been 
those in t h e  convention who did not hal-e a definite or specific 
idea sufficient to express it, xet a s  a conselisus of o ~ i n i o n  in the 
coureution i t  was yery ~vell and very thoroughly understood. 


Mr. SUTHERLAND. Mr. President- 
The PRESIDEST pro tempore. Does the Senator from 


Idaho yield to the Senator from Utah? 
Air. BORAH. I do. 
Mr. SUTHERLAXD. The statenlent is made in the ITadison 


papers, to nhich the Senator from JIarylaud has called :~ttell- 
tion, that Rufus Ring asked the question, What is  a direct tax? 
I think the question, though, Ivas What is direct t;txation? Per- 
haps there is no difference. Evidently the question challenged 
the attention of the convention, because Madison goes on to 
say that no one a ~ ~ s w e r e d  it, aud he seems to attach soiue im- 
portance to that fact. If I uuderstaud the position of the Sen- 
ator from Idaho, i t  is  thnt direct taxes nre of two kinds, nud  
two on1-j-, namely, a capitation tax aud a land tax. 


Air. BORAH. And the improvements of land. 
Mr. SUTHERLAND. Well, that  amounts to the same thing- 


a capitation tax aud a land tax. The qucstion I desire to sub- 
mit to the Senator is  this: If that  was within the intention of 
the framers of the Constitution, and if the answer to the ques- 
tion "What  is  a direct t ax?"  was so simple a s  the Scuator from 
Idaho now seems to think i t  is-namely, that i t  was only a capi- 
tation t a ~  and a tax upon land-is it not a little remarliable 
that  somebody did not answer him? 


Mr. BORAH. I do not look a t  i t  in that way. I think the 
simplicity of the thing makes i t  more plain a s  to why thrx did 
not answer it-because of the fact that  i t  might not have bcen 
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r e p r d e d  a s  a matter of serious contention and  of debate. I 
m ~ g h t  ask the question here a s  to what is a n  excise tax. h 
man n-ould know in a moment what the general idea was, but 
i t  would take him three hours to  tell what i t  mas, in r iew of 
al l  the decisions of the  courts upon the matter. It might be 
true, with reference t o  that  situation, that  they had a general 
and eren a definite idea a s  to what they understood the  d&i- 
tion to  be, bu t  no one considered it essential t o  define it pre- 
cisely; or i t  might have been due entirely t o  the exigencies of 
debate, the  matter being asked in a casual way and  urged aside 
by other matters. 


Another thing : The framers of the Constitution did not spend 
any time in making precise definitions of the esact  terms which 
ihcy usccl. I t  has  been commented upon by such men as Mar- 
shall and other writers on the Constitution time and time 
again that  they were not there making a dictionary of political 
science or political words or law terms; tha t  they were framing 
a general lam for n general government, which they expected 
t o  be construed in a general may to meet the conditions and 
emergencies which should arise in the future, and never in  a 
technical way. 


I mill come more directly, howerer, t o  that  in  a few moments, 
when I come to discuss the actual debate mhich took place 
with reference to this precise clause. 


When I come to tha t  debate we will find out tha t  a definition 
was giren i n  a general way and that  the facts and circum- 
stances surrounding the  discussion point without any question 
to the esac t  understanding of the framers. It has been said 
time and time again tha t  rery little took place i n  tha t  conven- 
tion. Not a great deal did take place, but enough took place 
to show precisely what  they understood by direct t ax  a t' lon. 


I was saying that  th i s  idea of a shiftableness of the t a x  had 
been presented many times to  the  court and was re-presented in 
the Pollock case. I further stated tha t  since the Pollock de- 
cision i t  has  been said, in view of the necessity of leaning away 
from i t  again, that  it was not controlling in tha t  case. I want 
to  call attention to the language of the court in  the Pollock case : 


The first question to  be considered is whether a t ax  on t h e  rents  or 
income of real estate i s  a direct t a r  yi thin the meaning of the  Consti- 
tution. Ordinarily al l  t a r e s  paid primarily by persons who can shift 
the  burden upon some one else or  who nre under no legal compulsion to 
pay them a r e  considered indirect taxes ; but  n t ax  upon property holders 
i n  respect of their estates vhether  real or  personal or of the  incomes 
yielded by said esthteq &d t h e  payment of which ;an not  be avoided 
a re  direct taxes. Nevertheless i t  may be admitted tha t  although th i i  
definition of indirect t a ses  is prima facie correct and to  be applied in 
considcration of the question before us, yet t h a t  the Constitution may 
bear a different meaning and  t h a t  such meaning must be recognized. 


They proceecl to discuss the other feature of it. Again the 
court said, in  the majority opinion: 


The Federalist demonstrates the value attached by Hamilton, Madi- 
son. and J a y  to  historical experience and shows they made a careful 
study of many forms of government. Many of the framers were par- 
ticularly versed in the  literature of the period-Frankliu, \ITilson, and  
IIamilton, for example. Turgot had published, In 1764 his work on 
tnxation and in 1776 his essay on the formation and &stribntion of 
wealth, while Adam Smith's Wealth of Kations m s  published in 1776. 


All lending up to t h e  final conclusion tha t  this mas uppermost 
in  the minds of the framers of the Constitution. Again the 
court quotes amrovingly from Mr. Gallatin's works: 


The most gen&lly reieived opinion, however is tha t  by direct taxes 
in the Constitution those a re  meant which ake raised on capital or  
rewnue of the  people. by Indirect such a s  a re  raised on their expense. 
As tha t  opinion is in ;tself rationhl and conformable to decision whlch 
has taken olace on the subiect of the carriace tax. and as  i t  annears 
important for  the  sake of p r e ~ e n t i n g  future-contr6versieswhich'miy 
be not more fa ta l  to the  revenue than the tranquillity of the Union 
t h a t  a fixed interpretation should be generally adopted i t  will no t  be 
improper to corroborate it by o u o t i n  the author from &-horn t h e  iden 
se&ns'to have been borrowgd. - He ?hen ouotes from Smith's Wealth 
of Kations and continues: "The  rcma1ka6le coincidence of the clause 
of the ~onkt i tu t ion  with th i s  passage in using the word 'capitation ' as  
a xeneric expression including the different snecies of direct taxes-an 
acEkptation of the  word peculhr, it is believed, t o  Doctor Smith-leaves 
little doubt t h a t  the framers of the one had the  other in  viem nt tho ... . - 
time and tha t  they a s  well a s  he by direct t ams  meant those -pi ia  
directly from and fallinfi immediatkly on the reven&, and by indirect 
those which a re  m i d  indirectly out  of the revenue falling immediately 
upon the expeusa" 


The court mas evidently relying, a s  the court had always 
refused to do before, upon this indirect-tax definition a s  given 
by the economic mri ters. 


Mr. Justice White, in  his dissenting opinion, specifically refers 
to  this fact. H e  s a w :  


Kon7 after a hundred w a r s  after long-continued action by other 
depart&epts. of Government, add after repeated adjudications of this 
court. this intcrgretatioll i s  orerthrown and Congress 1s declared not 
to  ha re  the oower of taxation. vhich mav a t  some time. as  i t  has  in  
the past, prove necessary t o  the very esistknce of the Godernment. By 
what  process of reasoning is,:his t o , p  done? By resort to  theories In 
order to construe the word direct in i t s  economic sense instead of 
in accordance with i t s  meanlnz in the Constitution, when the  very 
result of the history which I h a r e  thus briefly recounted i s  to  s h o ~  
t h a t  the economic construction of the word was repudiated by the 
framers themselres and has  been time and time ngain rcjccted by tho 
court. 


Agnin Mr. Justice White w y s :  
I t  seems evident tha t  the framers who well understood the meaning 


of this  word have thus  declared in h e  most positive way tha t  i t  shall 
not  be so coxistmed in the sense of Smith and Turgot. 


Tlie argument, then, i t  seems to  me, reduces p e l f  to thls  : That  the 
framers well knew t h e  meaning of the  word direct;" t h a t  so well 
understanding i t  they practically interpreted i t  In such a way a s  to  
flainly indicate t h a t  i t  had n sense contrary t o  t h a t  now glven to  it 
n the viem adopted by the Court; although they thus comprehended 


t h e  meaning of the word and Interpretea ~t a t  a n  early date, their 
Interpretatlon is now to  be overthrown by resorting to  t h e  e c o ~ m l s t s  
whose construction was regudlated by them. 


Mr. Justice Brown says in  his dissenting opinion In regard to 
the shiftableness of the tax: 
By resurrecting an  argument t h a t  waa exploded In the  Hylton case 


and  b a s  la in practically dormant for a hundred years, it. i s  made to  dd 
duty  fn nullifslng not  tRia Iaw alone, but  every dmllar  law that 1s not 
based upon a n  impossbiIe theory of appodlonment. , 


Afr. Justice Harlan also, in  his dissenting opinion, calls atten- 
tion to  the fact t h a t  this economic definition mhich had been 
urged upon the court for so many years a n d  rejected had been 
called into life for the purpose of overturning the dkisions of 
t h e  court of a hundred years, and I. think we  may reasonably 
conclude that  whatever' may be said, in  view of the later deci- 
sious, the Supreme Court of the United States intermore into 
the argument and into the decision a s  an dementary fact in the 
decision the economic definition of a direct tax, 


Now, Mr. President, what has  become of that  definition since 
the income-tax decision? I think I will show in a few mo- 
ments-and I do not DrODOSe t o  take uD the time of t h e  Semte 
to  read authorities-hG that  definition, strong a s  i t  was in 
tha t  case, controlling a s  it  was in reaching a conclusion, has, by 
the  unanimous opinion of the Supreme Court, so f a r  a s  this par- 
ticular point is concerned, been swept entirely away and re- 
jected in toto, a s  it had been for a hundred years before the 
Pollock case  


The first inheritancetax case which went t o  the Supreme 
Court for consideration mas the case of the United States v. 
Perkins. It came up from the State of RTew York. It inrolred 
the cons t i tu t iona l i~  of the inheritance-tax law of the State of 
New S o r k  


A citizen of 'he State of New Sorli, having died, left a part of 
his property to  the Gorernmeut of the United States. The 
question was raised that i t  was not within the power of the 
State to  t ax  property belonging to the Government, which is  
true, a n d  that  i t  was not withiu the power of the  State to tax 
the right of the Go~ernment to take property, which is true. 


Therefore the Supreme Court was confronted with the propo- 
sition of meeting t h a t  which had been settled so long, that  you 
could not t ax  the property of one sovereignty by the action of 
another, nnd Mat  the instrumentality of one government can 
not be embarrassed and taxed by another. This property which 
had been left to  the Government was to- be subjected to the 
tax, or a t  most the right to take the property mas to be sub- 
jected to  the tax. The Supreme Court said that  it was not a 
t ax  upon the legacy itself after it had become the property of 
the United States, but i t  mas a t a s  upon the property before i t  
 as distributed t o  the United States. That it, the property, 
came to the Gorernment diminished of the tax. 


I f  that  is  true, Blr. President, what becomes of the economic 
definition of the shifting of the t a x  to some one else? TTas 
if not a direct t a x  npon the property itself? Could the t a s  on 
the property be shifted? Could i t  be transplanted to  some 
other party to  be made to pay the tax? That seems to be con- 
clusire. 


.\gain, in the case of Knowlton v. Moore, in One hundred and 
serenty-eighth United States, the national inheritance tan of 
1S9S, which mas a part of the war-rerenue act  of lSDS, came 
before the court for consideration. Those who accepted the 
income-tax decision and lvere a t  the same time contending 
against the  constitutionality of the inheritance t<u- preseuted t o  
the  court this proposition : 


That  the income-tas decision rested upon the proposition that 
tha t  was a direct t ax  which could not be shifted, and that  that 
mas a n  indirect t a x  which could be. If that was true, the in- 
heritance-tax lam of lSOS must necessarily go out. But  the 
Supreme Court in  that  case, by a unanimous opinion of the 
court so f a r  a s  this particular point is  concerned, Cook up the 
proposition of this economic definition of a direct t a s  and re- 
jected it, a s  i t  had consistently and without a dissenting roice 
done for a hundred years before the Pollock case. 


So f a r  a s  this proposition, which had such a n  important bear- 
ing in  t h e  Pollock case, is concerned, there can be no possible 
doubt but  what i t  has  been s ~ e p t  away entirely by the unani- 
mous opinion of the  Supreme Court of the United Stntes. They 
hnye said once and for  all that  that argument mhich mas pre-( 
s a t e d  i n  the Hylton case, mhich was presented in the Pacific 
Insurance case, and t h e  Springer case, and which was rejected, 
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i s  by this court rejected again, although no man can read the 
incollie-tax decision and uot conclude tha t  i t  was a controlling 
aud elementary proposition in the determination of that case. 


I n  my opinion the presentation of this matter on that one fact 
alone to the Supreme Court of the United States is warranted 
in view of the subsequent decisions. 


Mr. SUTIIERLANI). Mr. President- 
The PRESIDEKT pro tempore. Does the Senator from Idaho 


yield to the Senator from Utah? 
Mr. BORAH. I do. 
Mr. SUTHERLAND. Does not the Supreme Court in the 


Knomlton case distinguish tha t  case from the Pollock case and 
say in the Iihomlton case tha t  a n  inheritance tax  was not a 
tax upon the property but a t a x  upon the devolution of prop- 
erty? Let me ask the Senator whether or not he sees any dif- 
ferencc between a tax of that  character, upon the devolution of 
property, and a stamp duty upon a deed? The Senator will 
concede that we have no power under the Constitution to im- 
pose a tax upon land unless by the rule of apportionment. Yet 
I take it  the Senator will also concede that  we hare power to 
impose a stamp duty on the deed by which the title was pre- 
sented. 


Mr. BORAH. Mr. President, I am aware the Supreme Court 
distinguished the Knowlton case from the income-tax case, but 
that  was on another subject entirely. That was not with 
reference to  the economic definition of the tax. They did not 
distinguish upon that  proposition. They took that  up bodily, 
met it, and rejected it. The distinction came when they came to 
deal with the question whether the t ax  was upon the property 
or upon the right to take property, which I will come to later. 
I may say in passing tha t  I am not discouraged when I find the 
court distinguishing a case, because i t  seldom orerrules and 
quite often distinguishes. It distinguished the Hylton case; i t  
distinguished the Pacific Insurance case, the Scholey case, and 
the Springer case. Tet I think there is  no doubt in  the  mind 
of any man in the world but what i t  specifically overruled all 
those cases in the Pollock case; i t  mas called "distinguishing." 


Now, I propose to show briefly, Mr. President, with reference 
to the historical definition of the tax, haring passed from the 
economic definition, that, in the first place, it  had no basis a s  
to historic fact;  in the second place, that  i t  also was rejected 
by numerous decisions of the Supreme Court of the United 
States; and thirdly, that  while it was controlling in the Pollock 
case, it also has been, in my judgment, although not specifically, 
I am frank to admit, rejected by the Supreme Court since the 
Pollock case. The historic definition, a s  I said a few moments 
ago, is  based upon the proposition that  the direct-tax phrase of 
the Constitution, taken in connection with the historic circum- 
stances and facts which surround it, show that  the framers of 
the Constitution understood by a direct t ax  a tax upon all  kinds 
of property-personal, real, and the income therefrom. Those 
who oppose that riew contend tha t  the historic definition shows 
that they had in mind alone the tax  upon persons, or a capita- 
tion tax, and a tns  upon land. 


I desire to call attention to the language of the Constitution, 
in order that we may have it before us for the purposes of the 
discussion : 


SEC. 8. The Congress shall have parer to lay and collect taxes, duties, 
imposts and excises, to pay the debts and p r o ~ i d e  for tlie common de- 
fence and general welfare of the United States;  but all duties, imposts 
and excises shall be uniform throughout the United States. 


* * * U * a * 
No capitation or other direct tax shall be laid, unless in propor- 


tion to the cens;s or enumeratioA herein before directed to be taken. 
* * * * * * * 


No tax or duty shall be laid on articles exported from any State. 
I t  is  conceded, lookiug a t  the language aloue for a few mo- 


ments, by all commentators upon the Constitution, and i t  has 
been stated by the Suprelue Court of the United States time and 
time again, that it  mas in the purpose of the makers of the Con- 
stitution to grant full and l~lenary power to the R'ntional Gov- 
ernnlent to lay tases. I t  was inteilded that  the National Gor- 
ernment should have complete power to  I n s  every persol1 aild 
eycry species of property vi thin i ts  wide and broad domain. 
There call I)e no question about that. 


I t  is true that the convention providcd two rules by which it  
should be done, by the manner in 17-hich the t a s  should be la id;  
but the powcr to lay tnses ~ v a s  complete and full, and intended 
to cover all persons and 11roperty within the wide doni:lin, wher- 
ever they m i ~ h t  be fountl. Those nicn who had had espcrieuce 
~v i th  the Articles of Confederation. ~ v h o  11x1 had esperience with 
clmwing upon the States for their sustenance, did not propose 
to have the Kationnl Govern~nent shorn of any of its power to 
Iny tnses upon a11 tlic l~roperty which i t  11ad ~r i th in  its control 
or in its dominion. And yet they say to us, Mr. President, that  
the makers of the Constitution, who intended to give to the Na- 
tional Government the p o w r  l o  lay taxes fully and completely, 


then prescribed a rule which destroys the power which they 
intended to grant, because i t  is conceded that  if you can not lay 
taxes upon the income from real estate and personal property, 
except by apportionment, i t  is  a practical impossibility, and that 
they hare prescribed a rule which destroys the power that  they 
fully intended to grant  to  the General Go~ernment. 


That of itself upon the face discloses that the framers of the 
Constitution did not  intend by direct tases that  which could not 
be apportioned. They said direct taxes should be apportioned. 
They intended to give a full power to tax. They intended t o  
give a practical power to  tax, and to gire a t ax  which would be  
equitable and just, and  yet in the next breath you say to us that  
they have prescribed a rule wXch makes i t  impracticable, im-, 
possible; in fact, unjust and incapable of apportionment. 


Mr. Chief Justice Marshall said luany times that we should 
gire  to the language contained in that  great instrument a rea- 
sonable and practical construction. 


The English statutes and the English law for a hundred years 
prior to the adoption of the Constitution of the United States 
had made the distinction i n  their statutes and in their laws 
which is made to a very large extent in  the Constitution of the 
United States. We use the word "duty" tozday in common par- 
lance a s  applying to a charge laid upon goods which are  brought 
into this country, but  for a hundred years in the old ancient 
statutes and in the  English lam the word " duty" covered every 
kind of charge or  t ax  which was laid upon property other than 
that  charge which was  laid upon real estate. If you will recur 
to  your old Blackstone you will find that  Blacl&one in defining 
tases  refers to the  charge which mas laid upon land, and when 
he refers to the other charges upon property, personal property, 
houses, incomes, salaries, offices, windows, and every species of 
personal property which was taxed, i t  is referred to invariably 
a s  a duty. 


It is  much more reasonable to  assume that  the framers of the 
Constitution, thirty-one of whom were lawyers, were controlled 
and influenced by this  usage of a hundred years than that  they 
were controlled by a n  economic definition of a new writer upon 
a dismal subject, which was a t  that  time receiving very little 
consideration a t  the  hands of the general public. 


You remember tha t  Edmund Burke, in  his great speech upon 
coneiliation with America, said that  some of the most profound 
lawyers of the English-speaking t o n y e  were found a t  that  time 
in the English colonies of America. H e  said, furthermore, that 
i t  was disclosed by the bookstores of London that  more copies of 
Blackstone were sold in America a t  that  time than were sold 
in London or in England. Gorernor Gage, the governor of 
Alassachusetts, said in  one of his messages across the water : " I 
have a government of lawyers ; the people are lawyers ; they are  
familiar with your statutes; they know your laws better than 
you know them yourself." 


And he complained that  they had found technicalities by 
which they had evaded the laws n-hich were drawn by the best 
English lawyers. These men were entirely familiar-not oilly 
the makers of the Const~tution, but their constituents and the 
people generally-with the English statutes. They knew the 
phrases which had been used and were in common use. 


Let me call your attention to a fcw extracts on that subject, 
and I might call your attention to more. B1acl:stone referred to  
tases nnd duties a s  follolvs, not using his exact language, but 
speaking from memory : 


Taxes charge on land, duty, ererpthing elsc-houses, windon s, 
improvenients on real estate, and all kinds of personal property, 
on servants, conchcs, horses, otlices, nitd snlnrics. 


Thesv t;lxes wcre incorl?orated 111 the act of 186'7, which re- 
ferred to them a s  " tases  " and duties. 


The title of the ac t  of 1703 was a; follo~vs: " I n  act granting 
aid to Her Xajesty by land tax, etc. This n-as made perpetual 
in l'i9S, and ~ v a s  still called a " land tas." Tllc other forin of 
tnses which were assessed were in~ariably rcfcircil to in the 
statutes a s  " duties." Thus in 1GOG we ha\ c mi act for granting 
to IIis AIajesty several rntcs or duties 11poll houses. In  1796 
we have the tcrn~inolory for rclm1il:r t h  selcrnl dutics upon 
llouses, windon's, and li$lts, aud  nothe her for cstablishinr n uni- 
form duty on dwelling houses. K c  ha le  also a slstute re- 
ferr i~lg to duties on coal, cinders, aild So forth. Then wc hxr e 
the tax law of thc elder Pi t t  in 175s "for  qra~itinq lo 111s 
hfaiesty seveml rotcs or duties upon officcs, pc~isiol~s, houses, 
etc." - 


These words had well-defined me:nling in the E11zlish law and 
were familiar to the franlers of the Constitntion. 


Lands wcrc the only basis of clircct tnses in thc Stntcs :kt the 
tiiue of the adol~tioll of the Constilutioll. 


I11 that connection, too, and a s  a llart of the historic facts 
leading up to the ndoptiou of the Constifution, we ought to look 
for a n~oiucnt a t  the Articles of Confcder5tiou. 







Mr. SUTIIERLAND. Mr. President- 
The PIULSIDEXL' pro tenlpore. Does the Senator from Idaho 


yield to the Senator from Utah? 
Mr. BORAH. I do. 
Rlr. SUTIifERLAND. Before the Scnator leaves the question 


of the discussion of Euglish writers, I understand he is  re- 
ferring to those authorities for the purpose of attempting to es- 
tablish that  a n  income tax is not a direct tax. Am I correct in  
tha t?  


Mr. BORAH. I was referring to those authorities to  show 
tha t  when the fathers referred to taxes, they referred to  tares  
upon land; and when they referred to duties, they referred to 
taxes upon all personal property. 


Mr. SUTHERLAND. For what purpose does the Senator 
refer to the English writers-for the purpose of showing tha t  an 
income tax is not a direct tax, Q r  for some other purpose? 


Mr. BORAH. I was referring to the English writers for the 
purpose of showing that  they made the distinction in this way : 
That  when they referred to charges imposed by the Government 
upon land, they called i t  a t a x ;  and when they referred to a 
charge imposed by the Government upon a11 personal property 
and  income and such things, they called i t  a duty. Therefore 
the fathers might very aptly have used the word "du ty"  in 
the Constitution as  corering the same class of taxes which the 
English writers hare corered. 


Mr. SUTHERLAKD. Does the Senator think t h a t  these Eng- 
lish writers bear out his contention t h a t  a n  income t a x  is not 
a direct t ax?  


Mr. BORAH. I think that  the English authorities bear out 
specifically what I hare said-that they referred to a charge 
upon all kinds of property except real estate a s  a duty. 


Mr. SUTI-IERLAKD. The Senator does not answer my ques- 
tion. 


Alr. BORAH. I answer your question precisely. 
Mr. SUTHERLAND. Let me put it again. Does the  Sena- 


tor  think that the English authorities to which he has referred 
bear out his contention that a n  income t a x  is  not a direct tax? 


Mr. BORAH. Mr. President, I have not cited these authori- 
ties n-ith reference to that  proposition specifically, and I am 
not citing them ~ i t h  reference to that  proposition. I f  the  Sena- 
tor  will understand me, I will p e  a , p i n  that  the $?mers of 
the  Constitution used the word duty and the word t a x "  in 
the sense of the English statutes and  English law. I n  the 
sense they used those words " duty" covered everything except 
taxes upon land, and " taxes" corered land. 


Mr. SUTI-IERLAND. Let me put the question in a different 
way, then. Does the Senator think t h a t  the position of the 
English writers prior to the adoption of the Constitution was 
tha t  an income tax was not a direct t ax?  


Mr. BOR.4I-I. I never ascertained t h a t  prior to  tha t  time 
they had that  imposition on them. I have ascertained that  
after that time somewhat, pretty nearly seventy years, they re- 
ferred to it  as  a direct lax. 


Mr. BAILEY. Mr. President- 
The PKESIDEXT m o  tenmore. Does the Senator from Idaho 


yield to the ~ e n a t o i  from Texas? 
Mr. BORAH. I do. 
Mr. B.\ILET. Perinit me to say t h a t  the English income tax 


mas first leried after our Constitution had been adopted. 
Mr. SUTHEFtLAKD. I am auite a x w e  of tha t  fact. and rras 


just about to refer to it. The &come tax  was levied ill England 
after our Constitution was adopted, and it was called by the 
English Parliament and by the English courts a dircct tax. 


Alr. BORAH. Yes; that  was after our Constitution was 
adopted. 


hlr. SUTHERLAND. The point to which I desire to call the 
Senator's attention is that the English Parliament and the 
English courts, n i t h  all  of these English authorities before 
them, held that the income tax was a direct tax. 


Mr. BAILEY. Will thc Senator from Idaho permit me? 
Thc PRESIDEST pro tempore. Does the Senator from 


Idaho yield to ths Senator from Texas? 
Nr. BORAH. Certainly. 
Mr. BAILEY. The Senator from Utah must lrnow tha t  the 


practical construction, however, of that  income tax  was that  a 
t a x  on the income upon a security was not a tax on the security 
itself; in other words, the gorernment obligations had been is- 
sued to be free of taxes, and when the younger Pitt  came to 
raise revenue he contended tha t  a tax on a n  income was not a 
t a x  on the obligation itself, and he leried it accordingly in  the 
face of the exelll~tion of the obligation from tha t  tax. 


Mr. SUTHERLAND. But  what the Senator from Texas [Mr. 
BAILEY] has stated does not alter what I hare  said, namely, 
that  the English Parliament and the English courts have uni- 
formly held that  an income t a x  w a s  a direct tax. 


Air. BAILEY. I understand, Mr. President; but I made the 
rejoinder to the Senator for the purpose of showing that  the 
authorities he has quoted still sustain the Senator from Idaho 
[Mr. BORAH], because they hold that  the tax on the income of 
a subject is  not a t a x  on the subject itself, and, if they a re  right, 
then a tax on the income of land is  not equivalent to a tax on 
the land itself. 


Nr. BORAH. Mr. President, I shall now refer to the Articles 
of Confederation. We find in the eighth article of confederation 
this statement : 


All charges of war and all other expenses that shall be incurred for 
the common defense or general welfare and allowed by the United 
States in Congress assembled shall be defrayed out of the Common 
Treasury, whlch shall be supplied out of the several States in propor- 
tion to the value of all lands wlthin each State granted to or surveyed 
for any person, as such land and the buildings and improvements thereon 
shall be estimated according to such mode as the Un~ted States in Con- 
gress assembled shall from time to time direct and appoint. 


The Articles of Confederation, of course, can play very little 
part in our conception of that  situation as we view it to-day; 
but they were a n  important matter i n  the minds of those men 
met for the purpose of framing the Constitution. There were 
many men met in  tha t  conrention who believed that  it would be 
sufficient to  rearrange the Articles of Confederation, granting 
more power, and let the matter stand precisely a s  it was. I n  
these articles we find the same expression of sentiment with ref- 
erence to the manner in which they should collect taxes, which 
they deemed a t  tha t  time a levy upon the States, and tha t  was 
by a levy upon land. It is not, of course, conclusire, but one of 
the incidents, the facts, and the circumstances surrounding the 
situation. Mr. Hamilton, in his constitutional plan which he 
submitted to  the convention, said : 


Taxes on lands houses and real estate and capitntion taxes shall be 
apportioned in eaih ~tate'upon the whole number of free persons, except 
Indians, etc. (Art. 7, sec. 4.) 


Here is certainly a rery clear stitement of what one of the 
leading spirits of t h a t  conrention understood by the phrase 
"direct taxes!' "Taxes on lands, houses, and real estate and 
capitation taxes" should be apportioned, in  the view of Mr. 
Hamilton. 


Mr. SUTHERLAND. But  the convention rejected that. 
Mr. BORAH. I maintain, Mr. President, that  that  conven- 


tion did not reject it. The language was changed, but the prin- 
ciple which was therein enunciated was the exact principle 
which the convention adopted, although, I repeat, they changed 
the language. I n  the Federalist Mr. Hamilton says, referring to 
taxes : 


Those of direct kind (referring to taxes), which principally relate to 
land and buildings may admit of a rule of apportionment. Either the 
~ a l u e  of the land dr the number of the people may serve as a standnrd. 


Kom, Mr. President, this leads us  up to the convention. What 
happened i n  the convention? Upon the  3d of July, 1787, the 
convention took up i n  earnest the question of representation. 
The grand committee accepted a s  a basis of compromise Doctor 
Franklin's proposition, that  they should have one representa- 
t i r e  for every 40,000 people; that  each State should hare  an 
equal vote in  the Senate; and that  a l l  bills for revenue and 
appropriation should originate in  the House of Representatives. 
The discussion ranged from the 3d of July until the 12th. 
Some mere in favor of apportionment upon thc basis of num- 
bers; some upon the basis of property or wealth. Finally there 
arose in the convention this discussion, coming particularly 
from South Carolina and Georgia, that  they desired sufficient 
representation to prevent a n  unnecessary burden being placed 
upon their slaves in  the  way of taxes and upon the vacant and 
unoccupied lands of the South. More than one thing entered 
into this question of representation, but one of the controlling 
propositions in  the convention, and one which disturbed it, was 
upon the part  of the South endeavoring to protcct their s laws 
against a n  unnecessary burden of taxation by reason of the 
sentiment of the North, and of laying nu arbitrary ralue upon 
land which would be unfair to the vacant and unoccupied lands 
of the South. 


There is  one thing that  we ought not to forget hcrc in this 
discussion, and that  i s  that  the agitation upon the slarery ques- 
tion a t  the time of the meeting of the convelltion \rms the most 
severe that  occurred a t  any time until the abolition movement 
began, years after the Constitution v a s  framed. It is said that  
the English, who had for a t h e  stopped in New Tork and other 
portions of the country, had started a Prol)aganda, which led to 
the agitation throughout the colonies with reference to the free- 
dom of the slaves. An antislavery society had just been organ- 
ized in New York, of which Alexander Haluilton had been made 
secretary and of mhich Jay and Livingston were actire meln- 
bers; and Doctor Franklin had just been made president of ~1 
antislavery society in  Penns~lWnia.  And i t  will be remembered 
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tha t  the good old Quakers of Pennsyloania appeared before 
Congress from 1783 to 1787, petitioning Congress to  abolish 
slavery, arid upon the very day and in the very week tha t  the 
convention met in Philadelphia for the purpose of framing the 
Constitution the Presbyterian synod met and were discussing 
the  question of abolishing slavery, and they passed a resolution 
to that  effect, and the people of Pennsylvania sent a petition to  
t h e  Constitutional Convention itself asking for the abolishment 
of slavery; which petition, however, was  not presented. 


Mr. BACON. Mr. President, I should like to ask the Senator 
a question. 


The  PRESIDEN!I! Dro temwre. Does t h e  Senator from 
Idaho yield t o  the  senator from Georgia? 


Mr. BORAH. Certainly. 
Mr. BACON. How many States a t  that  t ime had the insti- 


tution of slavery? 
Nr. BORAH. Practically all. 
Mr. BACON. T h a t  is the  fact;  but  I think Massachusetts 


was probabIy a n  exception. 
Mr. BORAH. It is true a s  to  practically all, but I thfnk 


the  Senator will agree with me, from reading the  debates of 
the convention, that  the discussion with reference to  the 
matter was from the  States of South Carolina m d  Georgia. 


Mr. BACON. Tha t  is true. I did not mean to take issue 
with the Senator. I simply mished t o  supplement the  very 
important information which he is giving. 


Mr. BOR-4H. Yes; I agree with the  Senator t h a t  practically 
a t  tha t  time s l a ~ e r y  very generally extended throughout the 
States, but it was known tha t  the agitation against it was 
much stronger in the certain Northern States than in the 
South. 


Mr. BACON. It was  anticipated even a t  that  time t h a t  the 
climatic conditions would make a difference In the  main- 
tenance of the institution. 


Mr. BORAH. Yes. Finally, Mr. President, af ter  the discus- 
sion had ranged over the different fieIds of compromise for s ~ -  
era1 days, upon the 10th day of Jnly, 1787, an incident occurred 
i n  the convention n-hich ought not to be overlooked. Tha t  was  
the last day that  Lansing and Yates, of New Pork, appeared 
upon the floor of the conwntion. Upon the 10th day of July, 
1787, Mr. Lansing and Mr. Yates left the convention ffoor a t  the 
request of the  governor of their State, Mr. HamiItoa alone re- 
maining, without a rote, however, in the convention. This  left 
the  convention solely in control of what, in  the minds of the con- 
vention, were the Southern States. At last i t  was suggested- 
and I think the suggestion came from Mr. Williamson, of North 
Carolina-that in estimatmg the slaves th ree-df tb  of a slave 
should be equal to his master; and Old Firginis, n l t b u g h  con- 
sidered a Southern State, with a united delegation roted in 
favor of that  proposition. It was a t  that  time tha t  South Cnro- 
Iina and Georgia, through their representatives in m e  conl-en- 
tion, stated to the convention t h a t  theg would not be satisfied 
with that  situation; that, in  their opinion, in  order to protect 
their sIaves from unjust taxation and their vacant land in the 
South from arbitrary valuation they should have a representa- 
tioa equal to the Korthern States, and in order to have that  rep- 
resentation they must necessarily hare  equal representation for 
their s la~es .  Upon the night of the 11th of July, l'iS7, a debate, 
heated during the day, was closed by Gou-\-cmeur Morris, a dele- 
gate from Pennsylr-ania. He said-I can not quote his exact 
language, but very nearly: " I am placed in the dilemma of 
either doing an injury to  the Southern States or a n  injury to 
humanit;v, and I prefer tod!o injury to the Southern States. I 
am not willing," he said, to give encourngement to  the slave 
trade by giving them equal representation for the  negro." That  
suggestion a t  that  time was answered by the representatires of 
South Carolina and Georgia stating that what they desired was 
equal representation, and that  was the only way by which it 
could be had. 


Nind you, up to this time, Senators, there had  been no sug- 
gestion in that  convention a s  to the apportionment of taxes. 
And so the night of the  11th of July came and went, and i t  is  
conceded to be one of the tragic and eventful nights in  the 
history of that  conyention. Mr. Mason, of Virginia, said that  
he could ill be spared from his home, but he was  willing to  bury 
his bones in that  city before going home without some result. 
Others lamented the uufortunate situation in which they were 
placed. Upon the morning of the 12th of July, 1757, Gouverneur 
Morris calm into the conrention, and for the f i r ~ t  time mored 
the conrention t o  apportion taxes and reprozentation upon the 
basis of numbers. This gave protection to the people who were 
uneasy about the taxation of their slaves and their vacant 
lands. 


Mr. President, what was the obstacle that  theg were trying 
to &void? What was the bone of contention of t h e  southern 


represenlatires? The southern representntives were asking for 
sufficient representation to protect t h a t  which they deemed nec- 
essary to their interests and prevent excessive taxation on their 
slares and arbitrary tasation of lands which were not ns valu- 
able a s  those in  the North. When we take into consideration 
what they were seeking to avoid, is i t  not reasonable to conclude 
that  when Mr. Morrts suggested this  he was suggesting relief- 
in regard to  those specific matters? 


I want to  call your attention to a witness who was there and 
who ought to b o w ,  and the  language of this prominent member 
of that  convention i s  borne out in full and complete by €he 
recar& of that convention, 


The provision- 
Referrina to  a direct tax- 
Thc provkon was made in favor of the Sonthern States' the 


possessed a large number of slaves; they had extensive tracts o! terrf' 
tory thinly settled, and wt very productive. A mnjoritp ot  the 
stat& had hut few slaves, and severnl of them a Hmitcd territory. well 
settled and in n high state of cultivation. The Southern Stat&-ff no 
nrovis~on had been introduced in the Constitution. wwid havk beem 
kholly a t  the mercy of the other States. Congress 'in wch case might 
tax slaves, at  discretion or arbitrarily, and land in every r t  of the 
Union after the same rate or measure--so much a head the 5rst 
insta&e, and so much an acre in the second. To guard them against 
Imposition in these particulars was the reason of introducing the clause 
in the Constitution which directs that Re~resentntives and direct taxes 
shall be apportioned- among the States according to their respective 
numbers. 


That is the  language of Mr. Patterson in .the Hylton case. 
H e  was not only a n  active member of the con~ention, a s  the de- 
bate shows, but a participant in this particular debate from 
day to day from the 3d of JnIy to  the  12th of Jnly, when it 
was finally settled. Will men living a hundred years after 
those who participated in the debates in that  convention, and 
who Imew the  point of controversy and the obstacle to be 
aroided, undertake to  pass judgment upon what the framers of 
the Constitution meant by direct tases  when the participants 
in the convention have given their o m  interpretation of the 
charter? 


I speak a t  aII times, Mr. P r e ~ i d e n f ~  with due  respect anff 
regard for  the great tribunal whose judgments we a r e  review- 
ing, but I can not understand, in  the light of the history which 
surrounds this  phrase and the language of the men who made it 
and interpreted it; how it could ever have been misinterpreted 
or misconstrued or how there could be misunderstanding a s  to 
what the framers understood direct taxes to  mean when they 
put those; words in the Constitution. 


Suppose, a s  the Senator from Utah [Mr. SUTHERUND] has 
said, somebody hact to answer Mr. Rufus King, and had 
stated that  the term direct tases'' means so and so, would 
it h a ~ e  been more positive, mare conclusive, more binding than 
the facts of the convention a n d  the language of Justice Patter- 
son, who construed it before the ink was hardly dry with which 
they m o t e  the parchment? 


Piow, Mr. President, wppose me pass the Hylton case for a 
nlonwnt a s  a decision, and review i t  a s  a n  historic fact only, 
and very briefly, because it has  been enlarged upon by the 
Senator from Texas [Mr. BAILEY], and I will not undertake to 
glean where he has harvested. As a n  historic fact alone, here 
is a decision rendered a very short time after the Constitution 
was made, and rendered by some of the men who made the 
Constitution, because Wilson and Patterson were both active 
in that dcbate and participated in this particular debate. Does 
i t  not seem that  they mould hare had a clear conception of 
the purposes and objects of the convention, and  can i t  be con- 
ceired tha t  those men knowingly would have given a loose 
construction to the language or one which was not sustained 
by the facts in  the conrcntion? So, if we view i t  not a s  a 
decision, or quarrel about i ts  being dicta, but sinlply a s  a n  
historic fact, it is conelusire to the minds of reasonable men 
that  these men understood precisely what they were doing 
nlhen they put that  phrase into the Constitution-that it was 
put there to overcome a particular obstacle, and that  obstacle 
n-as to secure the protection of the slares from a burden of 
taxation and arbitrary taxation uPon land. 


Mr. President, I will now briefly refer to some of the deci- 
sions since that  time---- 


BIr. SUTffIERLASD. Mr. Prekdent, before the Senator 
l e a ~ e s  the Hylton case, I shoulki like t o  ask him a question- 


The PRESIDENT pro temgore. Does the Senator from Idaho 
yield to the Senator from Utah? 


Mr. BORAII. Certainly. 
Mr. SUTHERLAND. In  the opinion rendered by Mr. Justice 


Chase in the Hylton case, this language occurs : 
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If the Senator will follow on the language that  succeeds, he 
will scr that, in the opinion of that justice, the test of what was 
a direct t a s  was n hether or not it could be fairly apportioned. 


Mr. BORAH. Yes. 
Mr. SUTI-IERLAND. Justice Chase says nothing about the 


reasons which the Senator gives, but puts his conclusion npon 
what I have stated. I want to ask the Senator whether he 
agrees with that  reasoning of the justice? 


Mr. BORAH. I (10. 
Mr. SUTHERLAKD. Then, the  Senator thinks that  the  test 


of a direct tax is whether o r  not i t  can be fairly apportioned? 
Mr. BORAH. I think that  i s  one test. 
Mr. SUTHERIJBND. One of the tests. Let me put this 


question- 
Mr. EORAH. That  would be the test if we were viewing i t  


aside from any historic fact ~U'rrounding it. 
Mr. SUTHERLAND. That, a s  I understand, is one reason 


why the Senator thinks a tax upon incomes is  not a direct tas ,  
becanse i t  can not be fairly apportioned. Let me put this case 
to  the Senator: The Senator agrees tha t  a tax on houses and 
buildings i s  a diiect tax under the Constitution- 


Mr. BORAH. Yes; if they a r e  part of the real estate. 
Mr. SUTHERLAND. Suppose that  Congress should pass a 


law providing that all buildings 12 stories in height should pay 
a t ax ;  would the Senator regard that  a s  a direct tax or a n  in- 
direct tax? 


Mr. BORAH. All buildings orer  12  stories high? 
Jar. SUTHERLAND. All buildings over 12 stories in  height. 


Would the Senator regard tha t  a s  a direct t ax  or an indirect 
t ax?  


Mr. BORAH. If they mere part of the real estate, I would 
regard i t  as  a direct tax. 


Rlr. SUTHERLAND. And yet the Senator must concede that  
that  tax could not be a s  fairly apportioned a s  a t ax  on carriages, 
because there are  comparatively few States in  the  Union that  
have many buildings of that  character, and some that  have none 
a t  all. If the Senator concedes that, what becomes of the rule 
laid down by the court that a direct t ax  is only a tax which 
can be fairly apportioned? 


Mr. BORAH. Well, MI'. President, I may be dull of compre- 
hension, but, if I am not excessively so, the position of the Sen- 
ator prores conclusively the contention which I am making 
here. I may hare misunderstood the Senator. 


Mr. SUTHERLAND. What did the  Senator say? 
Mr. BORAH. I apprehend that  its impossibility makes it  


pretty hard to  answer. 
Mr. SUTHERLAND. I think the Senator intended to use 


the  word " inesqedient." It may not be expedient to lay a tax 
of that kind, but it  is not impossible. 


Mr. BORAH. I think it is  impossible a s  a practical fact. 
Mr. SUTHERLAND. I t  is inespedient to  do it. 
Mr. BORAH. No; I do not agree with the Senator. 
Mr. SUTHERLAND. What I am asking the Senator is, sup- 


pose Congress did lay a tax of that  character? 
Mr. BORAII. Suppose there was a railroad to the moon- 


1 do not know how the engine would get up there-but suppose 
there was, how would i t  get up there? [Laughter.] 


Rlr. SUTHERLAND. The Senator is  asking a question that  
does not seem to liave very n ~ u c h  application to the case I am 
putting to him. The Senator thinks that  sort of a tax is  im- 
possible. Let me put this case: Suppose that Congress should 
lay a t a s  Upon all buildings with a value exceeding $5,000,000. 
The Senator, in view of his position tha t  wealth ought to pay 
the burden of taxation, c:m not regard &hat a s  a n  impossible 
case. 


Mr. BORAH. I regard it- 
Mr. SGTHERIAKD. Suppose Congress should lery a tax 


upon buildings esceediug in value $2,000,000. Such n tax could 
not be fairly apportioned. 


Blr. BORAH. Supnose. I asli the Senator how you would 
frame a lam to do that?  Then you get to the practical proposi- 
tion of it, and thnt illustrates my position exactly, tint the 
framers of the Constitution intender1 that  a direct t a s  should 
be Such as  could be apl)ortioued, aud that  which could not be 
apportioned should be a n  indirect tax. 


Mr. SUTIIERLA;\'D. Thcn, if I understand the Senator's 
answer, i t  is that a t a s  upon bulldings c~cccding in wlue  
$5,000,000 would not be a direct t ax?  


I .  0 . .  I clo not understand that  that would be a prac 
tical pro~osi t io~l  or apportionable under the provisions of the 
Constitution. 


AIr. STTTIEIK.iND. If the Senator is  satisfied rrith that 
nnsn cr, I anl. 


Rlr, BORAH. I am esceedingly gratified thnt I have satis- 
ficd the Senator a t  last. 


Mr. President, af ter  the Polloclr case was decided, the Supreme 
Court was called upon a number of times to meet the reason- 
ing of tha t  case in different tax cases. I do not, of course, 
wish to be understood a s  saying thnt  the. Supreme Court has  
espressly orerruled the income-tas case; but I want to  call 
attention to some nlatters in connection with later decisions 
which a re  worthy of some consideration. Before doing so, how- 
ever, I want to read a rule which has since been laid domi 
by the Supreme Court with reference to the levy of taxes, which 
is  the right rule and ought to liave been laid down before the 
income-tax decision mas render& It is  found in One hundred , 
and seventy-third United States, where the principles of t h e .  : 
income tax  were presented to the court in a contest against the 
validity of a certain tax which it  was claimed was a direct tax. 
The court said : i 


The whole power to t ax  Is the one great power upon which the  whole I 
national fabric is based.. It is a s  necessary to the existence and pros- 
perity of a nation a s  i s  the a i r  he b~en thes  to the natural man. I t  is 
not only t!e power to  destroy, but ~t Is also the ower to  kee alive 
* * l h e  commands of the Constitution in t i k ,  a s  in  al? othei 
respects must  be obeyed' direct taxes must be apportioned, while in- 
direct t ixes  must be uuiidrm throughout the United States. But. while 
yielding obedience to these constitutional requirements it is no part  
of the duty of this court to  lessen impede or obstruct'the exercise of 
the taxing power by merely abstrdse and kubtle distinctions a s  to  the  
particular nature of a specific tax,. where such distinctlon rests more 
upon the differing theories of l~oliticnl economists than upon the prac- 
tical nature of a specific tax, where such distinctions rest more upon 
the differing theories of political .economists than upon the  practical 
nature of the  tax itself. n decidmg on a tax with reference to  these 
requirements no microscopic examination a s  to the purely economlc or  
theoretlcal nature of the  t ax  should be indulged for  the purpose of 
placing i t  in  a category which would invalidate the tax. As a mere 
abstract, scientific, or  economic problem a particular tax might posy 
sibly be regarded a s  a direct tax, when as  a practical tax it might quite 
plainly appear to be indirect. Gnder such circumstances and while 
following a disputable theory might be indulged as  to  the'real nature 
of the tax, a court would not be justified, for the purpose of invalidating 
the  t a r ,  In placing it in a class different from tha t  to  which i ts  prac- 
tical results would consign it. Taxation i s  eminently practical, and is 
in fact, brought to  every man's door;  and for the purpose of decidin; 
npon i ts  validity a t a x  should be regarded in i ts  actual, practical 
results rather than with reference to  those theoretlcal or abstract ideas 
whose correctness is the subject of dispute nnd contrndiction among 
those who a r e  experts i n  the science of political economy. 


I think I need hardly say to  lawyers .that that  rule mould 
have made impossible the decision in the income-tax case, be- 
cause the income-tax decision a t  last rests upon the technical 
proposition tha t  a t ax  upon incomes is  a tax upon the real 
estate, which i s  technical in  the most technical sense, and 
which has been, so f a r  a s  it has ever been considered by other 
courts, rejected a s  a n  unsubstantial technicality. 


The inheritancetax cases proceeded upon two propositions: 
First, that  i t  is  a t ax  upon the property, or, secondly, i t  is  a tax  
upon the right to inherit or to  take property. I do not care 
for the purpose of this case ~ h e t h e r  you consider i t  a s  a tax 
upon the property or a t ax  upon the right to take property. 
It is  irreconcilable with the proposition laid down in the 
income-tas decision. I f  it is  a tax upon property, i t  is  a direct 
t a x  in  riew of the income-tax decision. If , i t  is  a t a x  upon 
tlle right to take property, i t  indirectly affects real estate just 
the same a s  a tax upon incomes indirectly affects real estate. 


For instance, a number of state authorities and the Supreme 
Coi~r t  of the United States in Seventeenth Howard said that  
nn inlicritance tax was a t ax  upon the property. Of course if 
tha t  be true, Mr. President, then i t  niust necessarily, in  sus- 
taiuing that  tas ,  overthrow the reasoning of the income-tar 
decision, because they a re  laying a tax directly upon the prop- 
erty itself and i t  i s  not shiftable. 


Mr. HEYBURN. I should like to suggest, without inter- 
rupting the Senator, t11at the prillciple of an iuheritanca tax 
is  n fee for the waiver of the Gorerninent to the property. In  
the absence of law the property would all go to the Govern- 
ment, and i t  i s  merely the fee that the Goverlment charges 
for waiving i ts  right. 


Mr. BORAH. The question occurs to me- 
ATy. BACON. That  could not be the reason in the case of 


the Federal Govenl~nent. 
Mr. BORAH. KO. 
Mr. HEYBURN. I beg pardon. 
Mr. BACON. I ~ a y  that  could not be the reason in the case 


of the Government, because the Federal Government 
could not possibly llavc any riglit of rsche:lt. 


Mr. HEYBURN. I thiuk it  would bc the case in regard to  
the lord of the fee, whomsoever it  might be. The principle 
would not be changed by the fact that it mas the Federal 
Go~.ernment. 


Mr. GACOS. If  the Senator vc-ill i~ardon me, what I meail is  
that  the principle can not apply in the case of the enactment of 
a law imposing an iullcritnnce t a s  by the Federal Government, 
because the fee does not rest in the Federal Government and 
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can not rest there, and no power of escheat can possibly seside 
in  the Federal Gorernment. 


Mr. IIEPBURN. In  the absence of lam it would rest there. 
Mr. BACON. Oh, no;  nerer. 
Mr. C0R.II-L I think my colleague is  correct with refercnce 


to  the state decisions. I think he is  incorrect when you come 
to sustain any national inheritance tax. I f  there is anything 
well settled by the decisions of the Supreme Court of t h e  United 
States, if anything may be considered settled by the  precedents 
of Sears and years, i t  is that  the Federal Government can not  
t a x  the powers of the State or the  incidents of t h a t  power. 
When you can not t a x  the thing, you can not t a x  the incidents of 
tha t  thing; and when you can not t ax  the powers of t h e  S ta te  
t o  regulate inheritances, you can not tax the  incidents of that 
power, and we a re  driven to the position either of overturning 
tha t  long line of authorities o r  sustaining the  inheritance-tax 
law upon the proposition that  i t  is a tax upon property. 


Air. HETBURN. I mill mesely say, with the permission of 
the Senator, that  it is a t ax  upon the right to  inherit property. 


Mr. IJOR4H. And that is a right which rests alone within 
the  power of the States t o  regulate, and an incident of t h a t  
power can not be taxed any more than the right itself. 


Nr. HEYBURN. I did not intend to go into the question of 
me difference of the rule a s  per&ining to the State  and the  
Fedesal Government. I merely felt  impelled t o  point out what, 
in my miud, was the difference between a t a x  upon property and  
a tax upon the right to b l i e  property. 


Mr. RORiLH. I understand fully the position of my colleague. 
But, Blr. President, let us examine that  fo r  a moment i n  the 
light of the national inheritance tax. I am perfectly aware that  
the state courts have held, time out of mind, that  a n  inheritance 
tax  is a tax upon the right to  take property o r  the right to 
transmit pl.operty. They have raried a s  to  whether it was the  
right to take or  the right to transmit. But, a s  said by Mr. 
Justice White, the right to regulate the inheritance of property 
is a thing solely within the control of the  State, and  orer  which 
the  Kational Gorernment has no control whatever, and t h a t  you 
can not tax the incidents of that  right any more than you can 
t a x  the right itself. 


For  instance, way back in the case of XfcCulloch v. State of 
B S a ~ ~ l a n d ,  the Supreme Court of the United States held tha t  you 
could not t ax  the stock of a corporation organized for  the  pur- 
pose of performing the functions of go~ernment .  It said i n  
the  case of The Collector v. Day tha t  the National Governnient 
could not t au  the salary of a state officer-not the office, not  
the right to  hold the  office, but it could not t ax  the  emoluments 
of the office; and they held in the case of Dobbins v. The Com- 
m$sioners of Erie County, rice versa, tha t  the state govern- 
ment could not tax the salary of a federal officer. They held in 
the case of Weston e t  al, u. City Council of Charleston t h a t  you 
could not t ax  the stock of the Government, for  the  reason that  
it was taxing the power of the Government to borrow money. I n  
other words, i t  is well settled and well established tha t  where 
you can not tax the thing, you can not tax t h e  incidents o r  
the  emoluments or the fruits or the functions of that  thing. I 
say, if it is a power of the State to regulate the right of in- 
heritance, you can not t ax  tha t  right and you can not t a x  the 
incidents of it. You can only tax  the property. 


I wish to call attention to the language of the Supreme Court 
upon that  to  show I am entirely correct. For instance, in sus- 
taining the inlicritauce-tax lam they use this language, by \my 
of illustration, because i t  was contended there that  the t a s  
was unconstitutional, and they said: 


These imports- 
Referring to imports- 
These imports arc exclusirely within the pomer of Con-ress. Can 


i t  be said tha t  the property when ~mported and commingled with thc 
goods of the s tate  can not be tared because i t  had been at some prior 
t m e  a subject of exclusive regulation by Congress? 


Certaiuly not, nnd what a re  you taxing? Can i t  be said, 
says the justice, that  the property which has been subject to 
regulation of interstate commerce can not be taxed? Unques- 
tionably i t  can, but  you are  taxing the property. You can uot 
t a r  the right to import goods. You can not tax the right to 
engage in interstate commerce. YOU can only tax the property 
aftcr it  has passed besond interstate commerce. 


And again he says : 
Interstate comlncrce is often within the e r c l u s i ~ e  regulating power of 


Conpress. Can i t  'je asserted tha t  the prpperty of all persons or  cor- 
porations en,"nged iu lnterstate con~merce IS not subject.to taxation by 
tile sereral Statcs because the Congress may regulate Interstate com- 
merce. 


Certainly not, but again I say we a r e  not taxing the right to 
engage ln interstate commerce or  intrastate commerce, but we 


are taxing the property which has been subject to it, and when 
you come to examine tha t  authority in the light of the prerious 
decision you mill find that the Supreme Court is sustaining a 
tax n-hich i s  laid upon the property itself. 


But  suppose we pass from that  for a moment. Suppose we 
take the  Supreme Court and the decisions upon the proposition 
that  it is the right to  l ay  a tax upon the right to  transmit 
property or the right to inherit property. Is i t  not a tax indi- 
rectly affecting all  the property a man inherits? The tax in 
the income case was not upon the rent. It was  upon the in- 
come, and yet they faid tlmt being upon the  income it indirectly 
affected the real estate. No one contended that  it mas a direct 
t ax  upon real estate, but that  it simply indirectly affected the 
real estate. You take, then, and lay a h x  upon inheritances. 
We will assume for the sake of.the argument that it is a tax 
upon the  right to  inherit, but  i t  indirectly affects the  real estate 
just a s  it did in the income-tax decision. 


Furthermore, the t ax  law of 1898, which was sustained, pro- 
vided that the t a x  should be laid upon the property and tha t  
the t a x  should be a lien upon the property until it was  paid, and 
yet it was sustained. 


But, again. that  same law had in it a clause which provided 
that  transfers inter vivos should be taxed. I n  other words, if 
I, in contemplation of death, should transfer my property to  
the Senator from Arkansas, has the  state granted any  right to 
do so? IIas the state any power over that  matter? And yet 
the Supreme Court has mid tha t  t h a t  is subject to a n  inher- 
itance tax, and it can only be sustained upon the theory that  
it is  a tax  either upon property o r  a t a x  upon permission to 
die. 


But let us  view this in  another way. We remember the case 
of Scholey v. Rem (23 Wallace). That was  a n  inberihncetax 
case. It was sustained i n  the Supreme Court, and I desire to  
quote the language of the Supreme Court: 


Whether direct taxes in  t h e  sense of the Constitution comprehend 
any other tax than a &itation tax and a tax on land is a qoestion 
not absolutely decided, nor is it necessary to  determine it i n  the present 
case, a s  it is expressly decided t h a t  the  term does not include t a x  on  
income, which can not be distinguished in principle from a succession 
tax, such as  the one involved i n  the present controversy. 


They decided in Twenty-third Wallace tha t  a n  income tax  
could not be distinguished in principle from a n  inheritance tax, 
and Ur. Justice White, in commenting upon that, says: 


Again in  the  case of Scholey v .  Rem, the t ax  in question was laid 
directly on the r ight  to  take renl estate  by inheritance a right which 
the United States had no power to control. The case 'mula not have 
been decided in any point of view without holding a tax upon tha t  
right was not  direct, and tha t  therefore i t  couM be levied without np- 
portionment. It 1s manifest t h a t  the court could not ha re  overlooked 
the question whether this was a d!rect tax on land or  not, because in 
the argument of counsel it was sald t h a t  if there was m y  tax in the 
world t h a t  mas a tax on real estate which was a direct t ax  tha t  mas 
the one. The court said it was not, and  sustained the law. I repeat 
tha t  the tax there was put  directly upon the right to inherit, which 
Congress had no power to r e q l a t e  and  control. The case mas there- 
fore greatly strongef than tha: here presented for  Congress has  a r izht  
to  tau real estate dlrectiy with npportionmenk Tha t  decision can not  
be explained away by saying t h a t  the court overlooked the fact tha t  
Congress had no power to tax the devolution of renl estate and t reat  
I t  as a tax upon such devolution. Will i t  be said of the distinguished 
men who then adorned this bench t h a t  although the  argument mas 
pressed upon them tha t  this tax v a s  leried directly upon the  real estate 
they ignored the klementary principle t h a t  the control of the inherit: 
anee of realty is a s tate  and not a federal function? But  even ~f the 
ease proceeded upon the theory tha t  the tax mas on the devolution of 
the real estate and was therefore not  direct, is i t  not absolutely de- 
cisire in this controrersy? If to put a burden of taxation on the right 
to  real estate by inheritance reaches only by indirection, how can i t  be 
said tha t  a tax on the income, the result of all sources of revenue in- 
cluding rentals after deducting losses and expenses which thus rea'ches 
rentals indirectly and real estate indirectly through the rentals is a 
direct tax on the real estate itself. 


This was the case of Scholey v.  Rew, decided in 23 TVallace, 
and the same doctrine was upheld again in the inheritance cases 
since the Pollock case mas decided. 


Mr. President, just a word with reference to one phase of this 
matter, and I will close. 


The Supreme Court said in  the income-tax case that  a tax 
u11on rent was a tax u p n  real esate. I want to submit a few 
propositions for the consideration of the Senate upon that  mat- 
ter to see whether or not they a re  correct. 


I t  will be remembered that  this t ax  mas not upon real estate, 
that  the t ax  mas not upon the rent, but i t  was upon the income 
which might hare come f m m  it, and therefore i t  was twice re- 
mored fiom the real estate, and it could only be considered 
after the rent had been earned and collected. 


I uudertalie to say i t  is  well established by the authorities 
that  the transfer of earned rent does not transfer the real estate 
or any interest in real estate. 


That the irausfer of real estate does not transfer either the 
earned and uncollected or the,collected rents of r e d  estate. 
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That the transfers of the rents or incomes from real estate 
for any limited pcriod of time does not transfer any interest in 
the real estate. 


That  the earned but uncollected rent is  personal property and 
has  nln-ays been so considered and held by the courts. 


Tha t  collected rent is  personal property and has always been 
so collsidered and held by the court  


That  the earned rents and collected rents h a r e  been and are  
considered and treated and taxed where taken a t  all in the dif- 
ferent States of the Union a s  personal property. 


Tha t  in the States where the r i f e  o ~ m s  her separate property 
and where community interests arise and  a r e  recognized that  
the rents from real estate, which real estate is  her separate 
property and not liable for the debts of her husband, is  held to 
be personal property and community property and liable for the 
husband's debts. 


That  there is  no other case t o  be found i n  the history of 
American jurisprudence or i n  the history of English jurispru- 
dence in which it  has been held that  a t a x  upon collected rents 
is a tas npon real estate. 


I challenge successful contradiction to  tha t  proposition. The 
income-txx decision is the Alpha and the Omega upon that 
proposition. I ask the lawyers of the Senate to present from 
Aluerican jurisprudence or from English jurisprudence a single 
case mhich has ever held t h a t  a t ax  upon collected rents is  a 
t a x  upon real estate. All the  authorities which a re  to be found 
a re  the other way, and tha t  is  when rents are  earned they be- 
come personal property, separated and treated a s  personal prop- 
erty. They do not go to the estate a s  real estate, and they are  
not considered in any sense a s  related to  or connected with the 
real estate. (4 Tes. Civ. App., 483; Tiffany, 77s-779; Wash- 
burn, sec. 1520; Burden %. Thayer, 3 Net., 7G; Ball v. Co., SO 
Iiy., 603; Contlit v. R'eighbor, 1 3  N. J. Law, 83; Earl v. Grim, 
1 Johns Ch., 494; Fonereau v. Fonereau, 3 Atk., 315; Robinson 
v. County, 7 Penn. St., 61; Van Rensellar v. Dennison, 8 Bar- 
ber, 23.) 


I n  concluding, Mr. President, I only wish t o  say that, in 
my opinion, this matter conld very well be resubmitted to 
the Supreme Court of the United States upon two proposi- 
tions, and with a11 due respect and consideration for that 
high tribunal: First, upon the  facts of history, which h a w  
been rerealed a s  to the intent and purposes of the framers 
of the Constitution, which did not appear to  be presented to the 
court a t  that  time; and, secondly, in the light of the decisions 
mhich hare been rendered by the court since the incon~e-tax 
decision. We know one thing conclusirely-that one of the 
controlling factors in the incometax decision has been, by the 
unanimous court, rejected. W e  know another thing a s  lawyers, 
and that is  that  the principles laid down in the income-tax cases 
a re  irreconcilable with the principles in  the inheritance-tas 
cases; and i t  is no challenge to that  tribunal for  men who are 
engaged in another department of gorernment, seeking to find 
their way in the discharge of their solemn duties, to ask that  
this great question, which inrolres one of the great national 
powers, be again submitted t o  t h a t  court for consideration. 


I place my advocacy of t h e  income-tas proposition upon a 
higher plane than that  of raising a little rerenue for the Gov- 
ernu~ent  for the nest  few years. I believe i t  involres n great 
constitutional power, one of the  great powers which in many 
instnnces might be absolutely necessary for the preservation of 
the Gorernment itself. I beliere that  the Constitution a s  con- 
strued i s  the same a s  granting a n  exemption to the vast accu- 
mulated weaith of the country and saying that  i t  shall be r e  
liered from the great bnrden of tasation. I do not beliere that 
the great framers of the Constitution, the men n h o  were fram- 
ing a gorern~xent for the people, of the people, and by the geo- 
ple, intended that  a11 the tases  of this Gorenlmcnt should be 
placed upon the backs of those who toil, upon consumption, 
while the accumulated wealth of the Nation should stand es -  
eml;t, even in a n  esigency n-hich might inrolre the very life of 
ihe Nation itself. This can not  be t rue;  i t  n7as neler so in- 
tended; it  \vns a republic they viere building, where all  nlen 
ncrc to be equal and bear equally the burdens of go\ernment, 
and not an oligarchy, for t h l t  must a go~ernment  be, in the end, 
which exempts property and wealth from a11 tases. 


Mr. BRADLEY. Mr. President, the Senator from Sew Tork 
[Mr. ROOT] has asked me to allow him to file sorue figures with 
the Senate a t  this time, and I h a r e  agreed to do so. 


Mr. nOOT. Mr. President, I wish to  put upon the record 
in immediate jostaposition wi th  the w r y  admirable and able 
argument of the Sellator from Idaho [Mr. BOEAH] some f ig~~res ,  
and but a fenr, which bear upon a subject discussed in a few 
words here yesterday. 


Senators who h a r e  had long experience in the courts are  
sometimes led by the habit of adrocacy to state the special 
propositions upon which they rely a little strongly, a little out 
of drawing with the facts which should accompany them, and 
I should be sorry to  have go to the country the impression that  
would be derived from some of the staten~ents made by the 
Senator from Idaho, standing alone, with regard to t h e  present 
burden of taxation. 


It is  not a fact t h a t  in  this Republic property does not no+ 
bear a very great proportion of the burden of tnsation. I and, 
in looking a t  the  precise flgures since the little c o l l ~ ~ p y  that 
took place here yesterday, that in 1932, which is  the la& year a s  
to which I find complete figures arailable for comparison, the 
property in  the United States upon mhich the a d  ralorem taxes 
for the support of t h e  Government, county, municipal, and other 
local governments, mere leried amounted a t  a t rue -due to  
$97,610,000,000; t h a t  a d  valorem taxes mere levied upon that  
property a t  the ra te  of seventy-four one-hundredths of 1 per 
cent; tha t  is, in round numbers, three-fourths of 1 per cent; and 
that  would amount i n  round numbers t o  the equivalent of a n  
income t a x  of 1 5  per cent upon al l  the property in the  United 
States, assuming a n  income of 5 per cent, which is a high figure 
to place npon t h e  income from property. It is a very high 
figure, because a s  a matter of fact the owners of real estate 
generally throughout the eastern States d o  not expect to r e  
cei-ie and do not receive any  such income. 


In  the State  of New Pork, which contains substantially o n e  
seventh of the  entire taxable property of the  United States, the 
holders of real estate do not expect t o  realize more than from 
34 to 4 per cent net. And if you assume those figures for the in- 
come, this ra te  of taxation mould mount up t o  the equivalent of 
an income t a x  of between 20 and 30 per cent. 


Mr. BORAH. Mr. President- 
The PRESIDENT pro tempore. Does the Senator from New 


York yield to  the Senator from Idaho? 
Mr. ROOT. I do. 
Mr. BORAH. May I ask the  Senator from New Sork v h o  


a t  last pays the large portion of the real-estate t a x  in this 
country, the real-estate owner or the  renter? 


Mr. ROOT. Tha t  is a question of the shifting of tases, 
which can be put regarding every tax. The tax is imposed 
upon the property. It is paid by the  owner of the property. 
V7here the  final imposition of the t ax  is, in  the ultimate shift- 
ing and distribution, is an entirely different question. 


Mr. BORAH. But  if a n  income tns was in esistence i t  
would t a x  a part of the  income of the man who had shifted it 
to the renter, would it not?  


Mr. ROOT. Oh, yes; there is no doubt about it. But  that 
is not all  the  tax t h a t  is imposed upon property. There a re  
also a great variety of taxes other than a d  ralorem taxes-- 
taxes upon corporations, taxes in the nature of licenses, taxes 
for the right to  carry on business of various kinds, income 
taxes, inheritance taxes. The  amount of revenue derived from 
tases of that  kind falling upon the property owners amounts Lo 
so great a sum t h a t  in the State of Piew York no taxes levied 
directly upon rcal o r  personal property are  any longer neces- 
sary for defraying t h e  espenses of the State: I observe that 
the appropriations of the state legislature in the State of Ken- 
Torli :k t  the  session which has recently concluded were about 
$37,000,000. 


All of that,  Mr. President, mill be paid from taxes of the 
character I have now described other than ad  ralorcnl tases 
levied upon real o r  personal property, and the addition of such 
taxes brings up the revenues of the local divisions of the coun- 
t ry to a substantial equality with the expenditures, which I 
find for the year 1002-that is, the receipts of the States, coun- 
ties, and municipalities, and other local subdivisions of the 
country-were $1,15(3,447,000. That  billion one hundred and 
fifty-six million and more was all raised by tases  leried in the 
different mays tha t  I have described upon property in  the 
United States, and making the allon.ance of 5 per cent income, 
these esactions from property would amount to the equivalent 
of a n  income tax  of 23 per cent. 


So, while my friend the Senator from Texas [Mr. BAILEY] 
proposes to levy a n  income tax of 3 per cent, and my friend the 
Senator from Iowa [Mr. CUMMINS] proposes to levy nn income 
tax  beginning a t  2 per cent and graded along up to 6 per cent, 
and while I a m  not now arguing against the imposition of an 
incon~e tax, I beg the Senators to reulelnber ill their arguments 
that  property in  the United States does now bear a tax for the 
support of goverument in the United States equal to  nearly 
eight times the income tax that  they a re  proposing to assess 
upon it. 
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I submit to tlie candor of the Senators who hare spolxn upon 
this subject and to those who may speak hereafter that  i t  is a n  
erroneous vien7, and I thillli a mischievous riew, to present to the 
people of the country, who linve not the ready access to statis- 
tical clat:~ that we haw,  that  the property owners of the United 
States do not now bear a substantial part of the burdens of 
eovernment. u 


Mr. BEADIZY obtained the floor. 
Mr. R A I I J X  rose. 
Mr. BIIADLET. I yield to the Senator from Texas, if he de- 


sires to say anything. 
Mr. BAILEY. A moment only. I will trespass upon the 


courtesy of the Senator from Kentuclry to  say this much in 
reply to what the Seuator from New Pork [Mr. ROOT] has said. 


H e  will not find any statement of mine to the effect that  the 
property of this country does not pay a tax. H e  will, howerer, 
find in more than one place where I have asserted that  the prop- 
erty does not contribute to the support of the Federal Gov- 
ernment. 


The Senator from New York [Mr. ROOT] and the Senator 
from Massachusetts [Mr. LODGE] both interrupted the Senator 
from Idaho [Mr. BORAII] yesterday afternoon with this same 
suggestion. Instead of constituting a n  argument against a n  
income tax, the statements which they made constitute, to my 
mind, a strong argument in faror  of it. I n  other words, they 
h a r e  both asserted that in these counties and in these States 
which a r e  so close to us, and which the people so conipletely 
govern, the tax has been laid on property and not on consump- 
tion. I perfectly understand that in many States those prop- 
erty taxes have been supplemented, a s  the Senator from iVew 
York now says, by tares  upon corporate franchises and by 
taxes upon various occupations. 


Although i t  is  not pertinent to this discussion, I h a r e  no 
hesitation in declaring that  a tax on any useful occupation 
can not be defended in any forum of conscience or of common 
sense. To tax a lnan for trying to malie n living for his fam- 
ily is such a patent and gross injustice that  i t  should deter any 
legislature from perpetrating it. 


I do not hesitate to  say that  erery occupation tax in America 
ought to be repealed, because i t  is a tribute exacted by sorcr- 
eignty from a man because of his effort to make a living for 
himself and his family. I do, hon-erer, heartily subscribe to 
the tax upon corporate franchises, because they are  the crea- 
tions of the State and often possess a tremendous value. .A 
franchise of any corporation is  valuable. I f  i t  were not, the 
incorporators would not seek i t  The ralue of many has nerer 
yet been measured in dollars. Therefore, when the State cre- 
ates a corporation and endows it with faculties that  are  so valu- 
able, i t  should be taxed. I t  possesses almost every faculty the 
citizen possesses with respect to property, and it possesses a 
faculty not possessed by the citizen and the ralue of which can 
not be computed. I mean by this to say that  the corporation 
linows exactly the day that has  been appointed for it to die, and 
i t  can extend its life indefinitely. I t  not only possesses that  mlu-  
able faculty, but most of the States exempt those who own its 
stock from loss beyond a certain estent. The individual who 
engages in any business embarks his whole fortune in the en- 
terprise. IIe is responsible for every dollar of debt contr:~cted, 
and yet he can only earn what his business nets. 011 the other 
hand, the corporation can earn, just a s  the citizen can, the en- 
tire net profits of the business, but i t  does not stand the same 
risk of loss; i t  does not incur the same hazard that  the man 
of flesh aud blood incurs. A corporation is permitted to  make 
all that  is  possible, and yet has  a limitation on its losses. 
That i s  such a mluable adrantage that  i t  is small ~ ~ o n d e r  that  
States have learned l o  tax them, and the wonder is that  they 
haye not learned i t  sooner and have not exercised i t  to a larger 
estent. 


But  laying aside these taxes on corPorations and corporate 
franchises and laying aside these tnses upon occupations, the 
States support themselves almost esclusirely by a t a s  on prop- 
erty and not by a t a s  on consumption. 


XOIV, why is this? The States were older than the Union, 
because without them the Union could not have been formed. 
They antedated it. The l~eople who conI1)ose the States must 
a t  last be the same people \rho compose the Union. The States 
are  the elementary condition. I n  tha t  elementary condition 
the States deemerl i t  just and wise to  lay their taxes on prop- 
erty and not on the appetites and the backs of the American 
people. 


Tlie States take the toll from the people for protection; for 
the protection giren in the cities for fire and police protection; 
in the States for the protection of the property and personal 
rights, including the great rights of inheritance, accumulation, 


and descent. It is for those rights that  the State compels the 
citizen to return a portion of his property, the whole of which 
the State protects. I t  conlpels a portion of it  to be returned 
becxnse i t  is necessary for the St:~te to spend it  in protecting 
these great, f~indamental, and natural rights of erery man. 


But, sir, does the Federal Gorernment protect no right? 
A costlier one than any State safeguards. Tlie very men with 
these colossal fortunes are the ones who trarel o w r  the world, 
:md about them they carry the American flag, always for their 
protection. Go and consult the expenditures of the Govern- 
ment. What does this army and what does this mighty navy, 
whose ships now vex the waters of erery sea, cost the American 
people? More than $200,000,000 a year to maint:~in them. This 
l a s t  sum is spent to protect the rights of American citizens a t  
home and abroad. How few of tlie men ' i ~ h o  pay this t ax  on 
consumption ever inroke the Gorercu:e:it's great power to pro- 
tect them while they trarel in a foreign land! Not one of tliem 
in tai thous:uld, because their lean purses do not permit t h e u  
to indulge i11 the luxury of foreign travel. It i s  the rich and 
prosperous for whose protection thsse ships an3  these battalions 
a re  son~etiines needed. 


But if you do not need them for the rich and powerful who 
trave! in id!cness abroad, then you need them t o  protect the 
RepuLlic : to protect it  from foreign invasion, to protect i t  from 
fo~eign insult. I do not think you need a s  ninny ships as  you 
build. nor do I think you need a s  many soldiers a s  yon enlist. 
Ri?t still you need the nucleus of a n  army and a navy, and they 
constitute an enormous expense. 


'The rights protected by the Federal Government a r e  a s  e s e n -  
tial. and I might alniost say a s  sacred, a s  those protected by 
the States. I f  the States lay the cost of the protection which 
they afford upon the property of men, why should not the Fed- 
eral <:oxernnlent do likewise? Why i s  it  more just to  compel 
men to contribute according to their n-ealth to support the state 
administration than i t  is to compel them t o  support the federal 
administration 'i 


I go further than the Senator from Idaho has gone. I believe 
not that  n-ealth ought to supplen~ent - tax which consumption 
pajs,  but I believe wealth ought to bear i t  all. 1,thinlr it  is  a 
moilstrolis injustice for the lam to compel any man to wear a 
suit of clothes and then tax him for buying it. I think i t  is  
not right, when God nlade us hungry, and in obedience to His  
law we are compelled to  appeaee our appetite, to charge us be- 
cause we must keep soul and body together by taking food. I 
believe that  the Gorernment ouzht no more to tax a man on 
what he  i s  compelled to eat  and wear than i t  ought to tax him 
on the water he drinks or upon the air  he breathes. I believe 
that a11 taxes ought to be laid on property and none of it should 
be laid upon consnmption. 


BIr. President, there i s  one addition to  the property t ax  that  I 
would make. I would compel a man whose earning power from 
brain exercised in one of the professions or from inrentire 
genius is  great to pay on his incorne beyond a certain point. 
When a lalvyer .like the Senator from Kew Torl; can earn a t  
the bar, of which I am glad to say lie is  the honored head, 
$150,000 erery year, I thinli he ought to be ~nacle to  pay the 
(;orerumcnt a t a s  on that  e:~rninji polrer, because in taking 
firm him tile small tribute which the law esacrs we subtract 
no comfort from his Iiome. I beliew that  any inan in lam or 
medicine or any other employment in life who exhibits a n  
enrning capacity f a r  beyond tht! necessities of his home ought 
to be compelled to pay the Gorernment which protects him in 
the esercise of his talents and in the accumulation of this 
wealth. IIe ought to be willing to pay, and I am willing that  
lip should be made to par. But save and esccpt only this earn- 
ing cnp:~city of talent or of genius, I would lay crery dollar's 
n-orth of the Government tax upon the  property of men and 
not upon the wants of men. 


None of us, except the simple Democrat of the old-fashioned 
school, ha re  all we want, but many of us have a11 we need. 
After we hare  satisfied our needs, then the Gorernment has a 
right to take its toll. 


But  what shall our friends on the Republican side say to us? 
Did they not ask in the bill a s  i t  came from the I-Iouse that  me 
lay a tax on inheritance? That  is worse than laying a tax on 
income, because i t  m y  often happen that  even under the inheri- 
tance prolision a s  i t  Came from the House, a n  orphan's educa- 
tion mould depend upon the moderate bequest that had been 
made to him or her. 


More than that, the attempt to tax a n  inheritance is  a n  inter- 
ference not only with the rights, but with the established policy 
of the States. Thirty-odd of them, and among them the State 
of Kew Pork, levy a n  inheritance tax, and many of them derive 
a handsome revenue from i ts  collection. I think a n  inheritance 
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) iu the Pa3ne bill will not insure suficient re17enue to pro,-ad a 
deficit, then I an1 heartily in faror  of a t a s  upon iucomes. The 
decislon in the Pollock case has never been accepted by the bar 
of this country a s  sound, and i t  never will receire the sanction 
of public opinion. As the needs of this Kation increase, its 
annual budget of espense will increase, no matter how con- 
scrratire and penurious the economy iu making approprintions 
and espcnding public funds. 


We a re  going on with the great work of building canals, im- 
proving navigable streams, building up a navy, reclainling a i d  
lands, and conserving natural resources. We a r e  going on with 
the work of prosecuting illegal combinations and regulating 
interstate commerce. KO mere c r y  o f  b g e  expense ozn stop 
this movement While our budget of expense will increase, 
our most powerful inanufactures nil1 continue to outgrow the 
need for a protective tariff and the great labor unions nil1 pro- 
tect the wages of o u r  workingmen. 


The protective system will remain, but  it mill be supplemented 
for rerenuc purposes by federal taxation upon inheritances and 
incomes. I t  is not a socialistic scheme for the redistribution of 
wealth. It is a plan for  a n  equitable of burdens, 
There a re  7,000,000 families of wage-earners in the United 
States living upon a medium wage of $436 a year and 5,000,000 
f a r ~ n e r s  whose average income is about $350 a year.. The vast 
majority of American families live on $500 sr less per year. 
I n  the great iron and steel industries, in 1900, the income of the 
family was about $540 a year, and in 1905, $580 per year. The 
cost of living has increased from $74.31 iu 1896 to .4;107.2(3 in 
1906; coal increased in price $1  per ton; manufactured com- 
modities advanced 32 per c e n t  Under tkese circumstances, it 
seems to me that  where conlpetition has been destroyed and the 
market price of a commodity i s  maintained a t  a high price bx a 
t rust  the tariff on that  commodity should be materially re- 
duced, if no t  entirely remove& and t h a t  the large incomes, both 
of individuals and of corporations, should be required by arr 
income tax  to benr n. larger share of the burden of federal 
taxation than they d;o now. 


rRCOUBI T l s .  


A graduated income tax exempting al l  incomes of less than 
$3,000 a year mould place upon the  wealth of the country a 
share of the burden of maintaining the Federal Government, 
which it  ought to bear  and bear gladly and willingly. 


England raises a n  annual revenue of $90,000,000 in the  form 
of death duties, or inheriLulce Cases, and over $16S,000,0GO in 
the form of tases  upon incomes. Her popuIation i s  44,000,000 
and ours 90,00O,OGO, and yet in this great country of ours, with 
the sichest individuals and t h e  richest corporations ever Imown 
since human societg was organized, the national revenues a re  
entirely raised by levies upon consumption. We a re  called here 
under an in~pIieil public obligation to re\-ise the tariff downward. 
The President is committed to  tha t  and the peopIe espect i t  On 
September 5, 1906, in  a speech a t  Bath, Ne., Secretary Taf t  de- 
clared t h a t  "those scheduIes of the tariff mhicll hare inequal- 
ities and a re  excessive will be readjusted!' I n  h i s  speech a t  
Dfilmaukee, on September 24, 1908, after his nomination, h e  said 
tha t  "there a r e  many schedules of the tariff in which the rates 
are  escessive," adding t h a t  " it is my judgment that  a rerision 
of the tariff in  accordance with the ple8g-e of the  Republican 
platform will be on the whole a substuntial revision down- 
ward." At Xitchell, S. DaI:., a t  a meeting a t  which I was 
present, he declared for thorough revision of the 'hr i ff ,  and in 
reply to a roice from the crowd which asked, Which n-ay; 
upn7arc1 or d o ~ m w a r d ? "  he answered that the test mould be 
the  rule of the Repnblican platform concerning the difference 
in cost of production, and that, in his opinion, the revision would 
in inost cascs be downn-ard. 


PIETY PLEDGES. 


Lio~r, then, can Senators declare tha t  those of us  who insist 
upon reductions a re  enemies of protection and not orthodox 
Republicans? I am milling to accept the judgment of the people 
of the country upon this issue; and SO fa r  as  my rote will go 
ill determining it ,  that  rote will be for a n  honest revisiou of 
the tariff do~vnward. 


Now, then, a m-ord in  closing. Nr. PresicTent and Senators, I 
co~ltend that the renI principle a t  the foundation of the Repub- 
lican party upon the tariff is declared-and declared better than 
i t  has erer beeu declared e l s e w h e r e i n  our Republican platform. 
~f we mill honestly apply t h a t  rule here and get the difference 
in  the cost of production abroad and a t  home, including labor, 
aud apply i t  to these schedules, i t  will inevitably result that,  in 
the majority of cases, the revision will be downward. 


We are a t  a disadvantage. I do not want to say anything but 
what is  most kind ton~ard the Committee on Finance. I have no1 
bceu in entire sympathy with al l  the criticisms indulged hcre 
I believe that the committee is  faithful. I believe its members art. 
striving patiently and earnestly to do their duty a s  they see it. 


But  this, riel-ertheless, is true, no matter if the Senator from 
hhntann  [Xr. CARTER] diil pile up on his desIc a great stack cf 
clocun~ents to show how much evidence we h a w  here. We hare  
cridence, of course; a n  abundance of evidence, but what  shape 
is it  ill? It is a bevilaering mass of undigested material that  
no lnan could read carefully in a year's tilne. I came &re notr 
without some knowledge, but I did not h o r n  a cotton tie f rom 
s necktie. Look at that  mass of testimony upon every subjwt 
under the sun. It is a sea of confusion, which Members of the 
Senate a r e  expected to wade through for  the purpose of seems 
ing some tangible information a s  to how t o  votehere: 


I s a y  tha t  t h a t  is not business. That  testimony sbouid have 
been taken, nn'ot during a few weeks here im the Capital, where 
only v o h n t a ~ y  witnesges a p p w e d  who were cZircctlg interested, 
and where the committee could not  t ravel  or illrestig&te, o r  
take time h g e t t h e  facts from disinterested witnesses ; it shonld 
hare been taken by a competent body of experts;who- con18 
deliberately collect the testimony, digest it; 'ma! put i t  into 
simple, concrete form, and place it on. o u r  desks here in % 
mall ,  handy volume. Why could n o t  t h a t  be done? EOW 
much more effectiw would out work then iinve been t h a n  it 
has been under  t h e  circumstances which have face& usltere? 


For t h a t  reason I a m  in favor of having some tzillunal cloth& 
with power the year around to get information upon this QezW 
econo~uical and  industrial question a d  present it to the Con- 
g e s s  of the United States, 


We can  not get away from a bad system by crfticising t h e  
Committee on Fincmce, It i s  a system that  me  ought to be able, 
it seems to me, to  improve. 1 join in with the spirit t h a t  oug-ht 
to prevail. among alL oZ us who belong to the dominant party, 
responsible for the m,magement of this administration and the 
Government. L e t  us  Iceep faith. Let us not stand here criticis 
iug a ~ d  being wspicious of each other, arrayed a s  standpatters 
and progressives, b u t  let us  go forward in thc spirit of true Re- 
publicanism, go-verned by the rule of our party platform; keep 
h i t h ;  discharge our duty i n  this revision of the tariff. 


It seems to m e  that  when me apply tliat' rule to the steer 
schedule, to the question whether we will impose a duty 
upon lumber, coal, oil-uporr natural resources-we will either 
remore the duty entirely or we will make it sa  low tliat i t  can 
answer no purpose except to  contribute in a small+ may to the 
revenues of t h e  Government; 


E?XECUTIVE SESSION. 


Mr. ALDRTCH. I move tha t  the Senate p r o c e a  t o  the con- 
sidera$ion of esecufive business. 


The motion was agree8 to, and the Senate proceeded to the  
consideration of esecntire business. After seren minutes spent 
iu esecutive session tbe doors were reopened, ancf ( a t  5 o'clock 
and 25 minutes p. m.) the Senate adjourned until to-morrow, 
Thursdag, May 13, 1909, a t  11 o7clocBa. m. 


hTOUINATIORTS. 
Execirtivc ~somirta~ionr received by the Senate EUZ/ B, 1909. 


UNITED STATES MARSHAL. 
Thomns Cader Powell, of Alaska, to be United States mar- 


shal for the district of Alaska, division KO. 2. A reappoint- 
ment, his term har ing  espired January 23, 1909. 


UNITED STATES DISTBICT JUDGE. 
I-1eni-y Grores Connor, of North Carolina, to be Uuited States 


clistrict judge for the eastern district of North Carolina, vice 
Thomas R Purnell. deceased. 


COXSULS-GENERAL. 
Amos P. Wilder, of Wisconsin, now consul-genera1 of  class 


2 a t  IXongkong, to be consul-general of the United States of 
America of class 2 a t  Shanghai, China, rice CharIes Denby, 
uomiuated to be consul-general of class 3 a t  Vienna. 


Charles Deuby, of  Indiana, now consul-general of class 2 
nt Shanghai, to be consul-general of the United States of Amer- 
ica of class 3 a t  Vienna, Austria, rice William A. Rublee, nomi- 
nated to be consul-general of class 2 a t  Hongkong. 


William A. Rublee, of Wisconsin, Ilom consul-general of 
class 3 a t  Vienna, to be consul-general of the United States of 
Anlericn of class 2 a t  Honghong, China, vice Amos P. Wilder, 
nominated to be consul-general of class 2 a t  Shanghai. 


Aamhssmons ~ T B B O B D I N A R Y  nhm PLINTPOTENTIARP. 
William Wood~rilIe Rockhill, of the  District of Columbia, now 


envoy extraordinary and minister plenipotentiary to C h i n ~ ,  to 
be ambassador extraordinary and plenipotentiary of the United 
States of America t o  Russia, vice John TP. Riddle, resigned. 


Oscar S. Straus, of New Tork, to be anlbassador extraordinary 
and plenipotentiary of the United States of Anlarica to Turkey, 
vice John G. A. Leishman, appointed ambassador extraordinary 
and pl'enipotentiary t o  Italy. 







llcst inquires under mhat circumstances the written instrument 
was prepared, in order to see whether those circumstances will 
throw light ul)on the question. 


He then inquires how those who have been charged with the 
duty of actiug uuder the written instrument have acted so a s  
to deterniiue what thc practical construction of i t  has  been, 
and, last of all, or perhaps in counection with the other methods, 
he inquires what conclusion has been arrived a t  by others, 
skilled in the mysteries and subtleties of language, a s  to  the 
meaning. 


Kow, I propose to seek these four sources of information upon 
this subject in the effort to  ascertain what is meant by the 
Constitution when it speaks of direct tases  being apportioned 
among the several States according to numbers. First of all I 
shall discuss the language of the Constitution itself; second, 
the history and the circumstances leading up to and surround- 
ing the adoption of the taxing provisions; third, the practical 
construction of the  language, in  order to  see whether or not 
the various acts of Congress which hare  been passed upon this 
subject throw m y  light upon the question; and, fourth, I shall 
discuss the decisions of the Supreme Court which hare  from 
time to time been handed down upon the  subject of the mean- 
ing of this expression in the Constitution. 


THE LANGUAGE O F  THH COSSTITUTION. 


There a re  three clauses in the Constitution which we must 
consider when we come to apply the first test, namely, to read 
and compare the various provisions in order to see wheher or 
not they mill throw light upon what was meant by this par- 
ticular provision. Those three prorisions are  a s  follows: The 
third clause of section 2, Article I, provides: 


Representatives and direct taxes shall be apportioned among the ser- 
era1 States which may be iucluded within this Union, according to their 
respective numbers. 


The first clause of section 8. Article I. ~rovides :  , 


The Congress shall have power to  lay and collect taxes, duties, im- 
posts, and excises, to pay the debts and provide for the. common defense 
and general melfare of the United States: bu t  all du t~es .  ~mposts, and 
excises shall be uniform throughout the United States. . - 


The fourth clause of section 9. Article I. movides: , - 
No capitation or other direct tax shall be laid, unless in proportion 


to  the census or  enumeration hereinbefore directed to be taken. 
I t  will be observed that  the Constitutional Convention seemed 


t o  attach a great deal of inlportance to the proposition that  
direct taxes should be apportioned among the  several States 
according to the population, because it is twice expressed in 
the Cmnstitution, and, so f a r  a s  my lnemory serves me, this is  
the only thought which is twice expressed in the Constitution. 
It is  first expressed affirmatively that  direct tases  shall be ap- 
portioned in this way, and then, apparently for fear that  the 
affirmative proposition would not be sufficiently strong, i t  is 
expressed negatively that  no capitation or other direct tax shall 
be laid except according to this rule. 


So it is  seen that  the Constitutional Convention laid special 
stress upon this particular thing. It i s  insisted in  this argu- 
ment that the only Binds of direct taxes a r e  a capitation tax 
and a land tax. I want to call attention to and put in con- 
t rast  two of these provisions of the  Constitution upon that  ques- 
tion. The order in the Constitution is  not the order in which 
I shall speak of them. 


Tha t  Congress shall have power t o  lay and  collect taxes, duties, im- 
posts, and excises. * * but all duties, imposts, and excises shall be uniform 
throughout the United Slates. 


Why are taxes, the most gcneral term used in the clause, 
omitted in  this limitation upon the esercise of the power? 
Taking that provision by itself, i t  is  seen that  of the four things 
mentioned, three of them, namely, duties, imposts, and escises. 
must be laid accordiug to the rule of uniformity. W11y did 
the nlaliers of the Constitutiou omit the word " tares"  in that 
enumeration? Because thex recognized that  " tases " had already 
been prorided for in another part of the Coustitutio:1, where 
i t  had been declared that  dircct tnses should bc laid accordiug 
to, the rule of apportionment; aud so they pro~icled in this FCC- 
tion that duties, imposts, and escises should be laid nccording 
to the rule of uniformity. The conclusion, i t  seems to me, is 
perfectly clear that, taking those pro~isions together, l ~ l i a t  
they mean is  that tases which do not fall withiil the descrip- 
tiou of duties, or imposts, or escises, a re  direct t ases  and conle 
within the other rule of the Constitution. 


I am not without authority on that  proposition. Mr. Tuclier, 
in his work On the Constitution, first volume, page 45S, speaking 
upon that subject, says : 


From these ,!lses of the term " t a s e s "  in  the clauses mentioned and 
"direct tnxes in  the two C ~ ~ U S C S  mentioned, it would seem tha t  the 
flamers of thc Coytitution had,,in their minds certnin forms of taxes 
n hich they called direct taxes, and other forms of taxes which were 


the alternate of "duties." So tha t  taxcs which were the constitu- 
tioual,~ynon.rm of d ~ t i c s  were to be distinguished from the tases which 
were direct t a res  I n  o t l ~ c r  words it would seem ;y be the tm,$ 
construction of the'constitution tha t  &xes which mere direct taxes 
n-ere to be laid according to  the npportioument plan which in the 
second case where those terms are used is connected k i t h  the)! use 
and 4.1 otber taxes which were not enibraced in the term direct 
taxes and mere synonymous with " duties " etc.:, were properly em- 
braced within the terms duties," " imposts," and excises" 


And again, a t  page 450, he says: 
This conclusion results from the -fact tha t  while the ConStitutlon 


limits the power of Congress in  reference to direct tares  by requiring 
them to  be laid according to  the  census apportionment and t h a t  duties 
imposts, and excises must  be uniform throug.hout the 'uni ted States. ii 
could not have meant .to allow cny taxation which wns not included 
within one or  the other of these groups. 


Mr. BORAFZ. Mr. President-- 
The VICE-PRESIDENT. Does the Senator from Utah yield 


to the Senator from Idaho? 
Mr. SUTHERLAND. Will not the Senator permit me to 


finish this quotation, and then I will yield? Mr. Tucker pro- 
ceeds : 


For if i t  did, then it would follow th;t taxes which were not  direct;: 
on the one hand, or  within the  terms duties imposts and escises 
would be laid a t  the discretion of Congress d t h o u t  bding subject io 
either of the limits prescribed for  direct taxes or for duties imposts, 
and excises. I t  would seem, therefore, t o  be a n  inevitable co~struct ion 
of the Constitution t h a t  no t a x  could be laid upon the citizen by Con- 
gress which wag not  either, subject t o  the census apportionment or  to  I 


the requirement of uniformity, else i t  would leave to Congress some un- 
restrained power to  lay taxes which were  either direct, nor dutles 
imposts, and excises. Ali taxation, therefore, which i s  not dlrect 
" taxation,':,must have been intended to be a genernl term embraced in 
the words duties, imposts, a n d  excises." 


Now, I mill yield to  the Secator from Idaho, 
Mr. BORAH. As I understand the suggestion of the Senator 


from Utah, i t  is t h a t  keeping out of the clausf of the Constitu- 
tion the Senator has  just quoted the word taxes" indicates 
that there was a belief i n  the  minds of the framers that  tases 
nleasured a diKerent kind of charges to what duties did, and 
that  taxes being left out, it necessarily excluded the idea of uni- 
formity a s  to  that. Then why did they put in the words " direct 
taxes " a t  all, if they were using duties and taxes in the sense in 
which the Senator suggests? Why did they not say that  Repre- 
sentatives and taxes shall be apportioned if tases  meant some- 
thing other than duties? 


Mr. SUTHERLAND. I think it might h a ~ e  been expressed 
in that  way, but in  the general clause conferring the tasing 
power they mere undertalting to confer i t  a s  broadly a s  lan- 
guage would confer it. 


Mr. BORAH. But  the Constitution says that  Representa- 
tives and direct taxes shall be apportioned. Therefore, i t  would 
seem to follow tha t  when they used the word "direct" they 
were distinguishihg a certnin kind of tax, and that  there mere 
other taxes which were not direct tases. 


Mr. SUTHERLAND. I think the word " taxes " in  the clause 
to which I have directed attention is the generic word, mhich 
includes direct tases, duties, imposts, and esciscs-those four 
classes-and the capitation tax- 


Mr. HETBURN. Mr. President- 
Mr. SUTHERLAxD. If the  Senator will permit me-and 


Congress carved out of the  general expression " taxes " the 
three classes, namely, duties, imposts, and excises, which were 
to be laid according to the rule of uniformity, and carved out 
of the generic term again t h e  espression "direct taxes nnd a 
capitation tas," mhich were to  be laid according to the rule of 
apportionment. 


Mr. HETBURN. Mr. President- 
The VICE-PRESIDEXT. Does the Senator from Utah yield 


to the Senator from Idaho? 
Mr. SUTHEIILAND. Ccrtninly. 
Mr. HEYBURN. I would inquire of the Senator fro111 Utah 


if he does not think tha t  the  difference betmen tases ancl ifuties 
that  was in the minds of the franlers of the Constitution \vas 
that which had always existed? Tases are the result of the 
esercise of the supreine power withoul considering the ~vi l l  of 
the party tased. Duties a r e  the result of a contract between 
the sovereign and the  subject. Tha t  aln-ays distinguished 
tases fro111 duties. One of them was the imperial edict of the 
sovereiqn power that  he tases. Duties, I repent, resulted from 
the agreement that  the subject should contribute to the lord of 
the fee or whatever the supren~e power might be. I thiuk that  
was in the minds of the makers of the Constitution. 


Mr. BURKETT. Air. Presiilent- 
Mr. SUTHERLAND. Permit mei!ust a moment. Of course 


the word " tascs"  and the  word duties" are  subject to n 
variety of shades of nleallin~. I nu1 speaking of the \yay in 
which I thinli the words were used in the Constitution. 


Mr. HEYBURN. Tha t  is mhat I was speaking of. 







Mr. SGTHERLAND. My idea about that  is tha t  the  word 
" tases"  i s  thc brortdcst and the most comprehensive word of a11 
the words thnt were used; that  the word " tases," a s  I hare 
said, is  generic, and  includes all the varieties by which a citizen 
may be conlpelled to cont~ibute to the support of the Government. 


Alr. IIEYUURN. If the Senator will pennit me, i t  will be 
appurent that  a citizen can not be conlpelled to  contribute to  
the supl)ort of the Government through duties, because he  may 
perform no acl, do no thing, to which 3 duty attaches; but  a s  
to tases, he call not a ~ o i d  then1 by anything tha t  he can do. 
Tllose distinctions were c:lrrie(l all through the English law be- 
fore we adopted it. I think the Senator mill find t h a t  the 
ream?: why they left out " tases"  in the second enumeration 
was b , w ~ ? w  it  wns the ouly one that the citizen could not  avoid, 
but kc! co~:!cl avoid paying any of the other duties by avoiding 
the I r o i ~ ~ n c t i ~ ~ ~ s  that  carried the duty. 


Mr. SUTHEILLAND. The Senator Inay be correct about that. 
Mi-. BURKETT. I wish to make a suggestion to t h e  Senator 


in  connection mith this question. The question mas asked a t  
one time in the discussion of the Constitution, in the convention, 
What  a re  direct tases? and it was not answered. I have sent 
for the Madison Papers, and I hol~e 1 can find it. T call to the 
Senntor's attention the discussion a s  to what were indirect 
tases. A statement was made there tha t  indirect taxes con- 
cerned duties, imposts, and excises. There was that  definition 
giren of indirect tases  earlier in the discussion. So f a r  a s  I 
have listened to this debate, I h r e  never: heard t h a t  discussed. 
I h a r e  sent for the Madison Papers, and I think I can turn t o  it. 


Mr. SUTHECLAND. If the Senator will do me the honor to 
listen to me until I finish what I h a w  to sav. h e  mill find that  ",  


?&all refer to that  specific matter. 
Mr. BURKi3TT. I am not only doing the Senator the  honor, 


but I am going to do so in justice to myself, because the  Sena- 
tor from Idaho raised that  question. 


SUTHEBLAND. It has  bee^ sometimes suggested by 
b $ h e  Sugreme Court of the Cnited States and by counsel 
appearing before tha t  court, and upon the floor of the Senate, 
that  there may be a form of t ax  mhich is not subject to  either 
of these rules. Kobody has erer  undertaken to point out  what 
particular subject which mas liable to a t a s  would not come 
within either the rule of ai~portionment or the rule of uniform- 
i t y ;  but in  some ragne, general way i t  has been stated tha t  per- 
haps there may be a form of tasation that  would not come 
within either class. I n  the Pollock case (157 U. S., 657) the 
Chief Justice, speaking upon that  subject, observes: 


And although there have been from tlme to time intimations thnt  
there might,?e some tax  mhich r a s  not a direct tax, nor included under 
the words duties, imp6sb, and excises," such a t ax  for  more than 
one hundred years,of nahanal  existence has a s  yet remained undiscov- 
ered, notwithstanding the stress of particular circumStnnces has  invited 
thorough investigation into sourcos of revenue. 


If I am correct i n  the construction of these provisions of the 
Constitution that  imposts, duties, and excises, and those forms 
of tasation alone, a re  subject to the rule of uniformity, and 
other " tases," or "direct tases," are  subject to the rule of a p  
portioument, let me inquire, What becomes of a tax which is 
imposed upon the corpus of personal property? Both the Sen- 
ator from Tesas a$ the Senator from Idaho insist tha t  the 
term " direct tases  shall be confined to a land t a s ;  thnt  a tax 
upon personal property is not a dkect Lqs. Suppose a t a s  1s 
laid nuon all  of the Personal estate of a citizen. Tha t  is  not n 
duty;  i t  is  not a n  impost; it is not a n  excise. If I am correct 
in  saying and if Mr. Tucker is  correct in saying that  a l l  tases  
must be subject to one rule 0: the other, it must be a direct tax. 
The Constitution says that  no capitation or other direct t a s  
sllall be laid," acd so forth. 


Mr. OWEN. Nr.  President- 
The VICE-PRESIDEST. Does the Senator from Utah yield 


t o  the Senator from Ol;lal~oma? .- 


blr. S~JTREI&~ND. Certainly. 
Mr. OWEN: I should like to a s k  the Senator from- Utah if 


he understands by " a callitation and other direct tas," a capita- 
tioil and other direct t a s  on the citizen or on the State ex- 
clnsiyely, which must be npportioneil? 


Alr. SETHERLAND. I h e u d  the Senator's argument upon 
that  subject the other day, and he presented the matter mith 
grent ability and plausibility, but I n u  not prcparcd to assent to 
his vien: I think that  the language in the Constitution with ref- 
erence to a direct t a r  meant a t a s  levied UP011 the citizen, and 
not a tax lcvic(1 upon the State. That r a s  the very thing which 
the framers of the Constitution mere endearoring to get away 
from. Under the Confederation the tax in a may was imposed 
upon the State in the form of a requisitiou upon the State, but 
i t  was found that  the States would not comply with t h e  requi- 
sitlons. So tha t  whole system mas abandoned and  the  power 


iras conferred upon the Federal Congress of imposing direct 
h s e s  upon the citizells of the States. 


Rlr. OWEN. Mr. President, I should like to ask the Senator 
from Utah horn a capitation tax, apportioned upon population, 
30unting three-fifths of the slaves, can be other than a t a s  on 
Lhe State esclusirely? 


Mr. SUTHEILLAND. Well, a capitation tax, of course, wouId 
not be imposed upon the slave in the sense t h a t  the s la re  mould 
be compelled to  1x19 it, because the slave mas property. Thad 
was simply the rule by which the amount of the tax was to be 
measured. The amount of the t a x  having. been ascertained, 
then it mas imposed w o n  either the property of the State o r  
raised by  a t ax  upon the heads of the  rarious citizens of tlle8tat.e. 


Mr. OWEN. Then 1 understand the Senator &om Utah as- 
x n t s  to the proposition that the capitation tax  referred to in  
the fourth paragraph of section 9 of Article I ol? the  Constitu- 
tion is not a direct t a x  on the citizen. 


DIr: SUTHERLAND. hTo. The Senator misundersbnds me 
if he understands that, becanse the Constitution itsele says t h t  
it  is a direct tax. It snys a "capitation or other dire& tax? 


Mr. OWEN. The Constitution, Mr. President, says "capita- 
tion or other direct tax," but  it does not specify whether' it is n 
direct tax on the State or on the citizen. I call the  attention1 
of the Senator from Utah to the fact that a capitation tax, a 
direct t a s  on a citizen, can not be apportioned under the con- 
stitutional rule, and, therefore, must necessarily be a direct t a x  
upon the State. That  is a proposition I wish him t o  answer. 


Mr. SUTHERLAND. Mr. President, ft mas no par t  of my 
purpose to discuss tha t  phase of the question; and to enter 
upon it mould lead me entirely too f a r  afield, if the  Senator 
will pardon me for saying so. 


Mr. OWEN. I beg pardon of the  Senator from Utah. I did 
not wish to  interrupt his argument. I thought perhaps he had 
considered that. 


Mr. SUTHEIXLBND. Mr. President, 1 am discussing this 
t a s  upon the  assumption t h a t  the decisions of m e  Supreme 
Court in  t h a t  respect a re  right-that it is s t a s  upon 134 eltimn 
and not upon the State. 


I v a s  about to say, when the  Senator from Oklahoma inter- 
rupted me, that  t h e  language of the Constitutionl is 'Lno. cap- 
itation or other direct tax." It is  manifest that, according to 
the argument made by the fenator from Tesas  and the Sen- 
ator from Idaho, the words other direct tax" meant but one 
kind of a tax, n a m e l ~ ,  n land tax. I f  it had been intended by  
the fralners of the Constitution that  those words "other direct 
t a s "  should include a land tax  and nothing more, it seems to 
me that the plain and direct way mould h m e  been for the 
framers of the Constitution to  have said so in  precise words-- 
to hare simply said that "no capitation, o r  land t a x  shall be 
laid, except in accordance with this rule!' 


The Senator from Tesas the other day in his discussion 
called attention to the language of the Articles of Confedera- 
tion upon that  subject, which provided for a contribution 
from the several States, t o  be nlensuscd by the value of their 
lmds  and improvements. So the fra~?lers  of the Constitution 
mere familiar with that  form of espression. I f  they had not 
intended to vary the sense which mas conveyed by t h a t  cspres- 
sion used in the original Articles of Confederation, it is some- 
what rcmnrliable thnt they w r i e d  the langunge. If they had 
not intended to include more than mas included by the  terms 
used in the Articles of Confederation, why is  i t  that  they did 
not use the same language that  was used in the Articles of 
Confederation instead of using an expression which, a t  least, 
apparently seems to include rcry much more? 


Upon this same subject the Senator from Idaho [Mr. BOI~AH] 
quoted from the plan of Alesander Hamilton, which was that  
" taxes on land, houses, real estate, and capitation tases " should 
be apportioned; and the Senator argued that  tha t  mas evidence 
of what was meant in the Constitution by the use of the words 
" direct tax." The makers of the Constitution hnd this language 
of Alesander Hamilton before them. Alexander H y i l t o n  
had used in his proposed plan these precise words: Lands, 
houses, renl estate, and capitation tases." 


Again, I inquire if the framers of the Constitution iptendeCI 
to limit the taxntion subject to the rule of aDportionmeut to 
taxes on land, houses, real estate, and capitation taxes, why 
did they not adopt the language proposed by Air. I h n i l t o n  in- 
stend of taking the general expression " direct tax," which, 
agj in I say, apparently nleans much more than was meant by 
the language of Mr. IIamilton. 


This construction of the Constitution, according to the plain 
reading of its terms, i t  seems to me, is fully borne out  by the 
history and circumstances leading up to and accompanying the 
adoption of the Constitution. 
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Mr. CUAlMISS. AIr. President- 
The PICE-PRESI1)EST. Does the Senator from Utah.yield 


to the Senator from Iowa? 
Mr. SUTHERLAKD. Certainly. 
Air. CUBIAIINS. Before the Seuator passes to a new subject 


I should like to BUOW definitely whether he assents to  the 
distinction suggested by the  senior Senator from Idaho [Mr. 
HEPEERN] bet1l7een a tax and a duty. 


Mr. SUTHERLAND. KO;  I do not, a s  the Senator has 
stated it. I think tha t  the Senator accurately stated the primi- 
tive meaning of the word "duty," but I do not believe that  
i t  was used in that  restricted sense in the Constitution. 


Blr .  HEYBURN. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Utah yield 


to the Senator from Idaho? 
Mr. SUTHERLAND. I do. 
Mr. HEYBURN. I think I perhaps mas not explicit enough 


in my statement to conrey the full meaning. I intended to sub- 
mit the p~opositiou that  a t ax  can not be aroided by any act  on 
the part of a subject, while either of the others, imposts o r  du- 
ties, may be aroided by the subject declining to enter into the 
business that  carries with it that  class of taxation. Tha t  is  a 


faistinction about which there can be no doubt. 
Mr. SUTHERLAND. I mill agree with the Senator to  this 


extent, that  a direct t a x  does in~ply the idea of coercion. 
Mr. HEYBURN. Sovereignty. 
Mr. SUTHERLAND. Of coercion upon the subject who is to 


p?y the tax, while the word "duty," which is  imposed upon ar- 
ticles of consumption- 


Mr. HEYBURN. Which may not be consumed. 
Nr. SUTHERLSND. Srticles which may be imported. 
Mr. HEYBURN. Or which may not be imported. 
Mr. SUTHERLAND. The citizen may pay or not, according 


a s  he determines to  use or not to  use the article upon which the 
particular duty is imposed. 


hIr. HEYCURN. Jus t  a word, and then I will be ready to 
leave the subject to the judgment of the Senate or of those who 
may choose to consider it. 


I reassert that duties may be aroided by the act of the 
party-that is, the act of the citizen, because he may do noth- 
ing that  carries with it the duty. In~posts  come within the 
same class exactly, a s  do also excises. These three, in my judg- 
ment, a re  distinguished from tases  because they belong to a n  
entirely different class of burdens resting upon the citizen. 
There is nothing on earth tha t  the citizen can do to avoid 
tases  except to  die. 


Air. SUTHERLAND. Then, if I understand the Senator from 
Idaho, he agrees with what I hare  said, namely, that by the 
word " t a x "  in that  clause of t h e  Constitution is  meant direct 
tases;  and by the words "imgosts, duties, and excises" a re  
meant iudirect tases. That  is precisely  hat I am contending. 


Alr. I-IETBURN. I will reply in my own time. 
Mr. CUAIJIISS. I thiuk the Senator from Utah will recog- 


nize that  that  is  not the suggestion made by the senior Senator 
from Idaho. H e  did llot intend to be understood a s  saying that  
escises, duties, and imposts were the only indirect taxes that  
could be levied by the Government. H e  intended to say that  
from the very nature of thiugs a clutg arose out of the rolun- 
t a r s  act of the w s o l l  w o n  whom i t  was imposed, and that  a 
t a s  was a n  exercise of sovereiqnt~ imnosed in a n  inroluntarv 


RECORD-SXKRTE. 2083 
Afr. CUMBIIKS. Just a moment, if the Senator from Idaho 


will permit me. 
Then i t  i s  the Senator's riew that  those burdens which have 


been heretofore called in  ~ a r i o u s  countries and i n  ~ a r i o u s  
States "escises, imposts, and duties" a re  the only iudirect 
tases  lcnown to the  law? 


Mr. SUTHERLAXD. Or other taxes of the same kind or  
description. 


Mr. CUAIXINS. Precisely. 
Mr. SUTHERLAND. I would not undertake to  say that  the 


various countries of the world hare  exhausted al l  t h e  possil 
bilities of the excise and al l  the possibilities of imposts and of 
duties; but either those things which have heretofore been 
treated a s  excise tases, or impost tases, or duties, or things of 
the  same nature, constitute the indirect taxes. 


Mr. CUMAlINS. But the Senator has not yet attempted a 
definition that  will describe the difference between indirect and 
direct tases, except to suggest that excises, imposts, and duties 
a re  the indirect taxes. What is the essential difference between 
a direct t ax  and a n  indirect t a s ?  


Mr. SUTHERLAND. Mr. President, the Senator is asking 
a question that  has  been answered in a rery great variety of , 
ways. I mould not undertake to lay down a hard and fast  
definition. 


hlr. HEYBURN. NOT, Mr. President- 
Mr. SUTHERLAND. I think-if the Senator from Idaho 


mill permit me for just a moment-that the division between 
direct and indirect taxes is rather a zone than i t  is a line; in  
other words, me may put our fingers upon a particular exaction 
and say this is a direct t a s  because i t  lies entirely outside of the 
zone upon one side, or we may put our fingers on another form 
of exaction and say this is  a n  indirect t ax  because it  lies entirely 
outside of the zone upon the other side; but within the  zone 
there may be more or less doubt a s  to precisely whether or not 
a particular exaction is a direct or a n  indirect tas. 


Mr. HEYBURN. Mr. President, I would not like to  be 
understood within the  limits suggested by the Senator from 
Iowa [Air. CUMMINS], that  there is  only one class of taxes out- 
side of duties, imposts, and excises, and that  that  is  a direct 
tax. I believe that  there is  a class of taxes other than duties, . 
imposts, and excises that  is  dual in character, divisible in i ts  
purpose, and that  on one side of the line lie direct tases  and 
on the other iudirect tases, the indirect purely distinguishable 
from either duties, imposts, or escises. I do not like to 
anticipate what I will perhaps feel impelled to say in regard 
to the subject later, but I beliere that  i t  is within the power of 
Congress to levy a class of tases-strictly taxes-that are  not 
direct, and a t  a future time I will perhaps ask the Senate to  
listen to  some suggestious on that  matter. 
THE HISTORY LEADING GP TO FXAUISG THB COKSTITCTIONAL PROTISION. 


M ~ .  S ~ ~ ~ ~ ~ ~ ~ ~ ~ .  K ~ ~ ,  ~ 1 ~ .  president, I come to the con- 
sideration of the second source of inforn~ntion which I laid 
dqn.n in the beginning, namelr the history 
leading up to alld s u r r o u n d i l l ~ ~ h e  adoption of the c ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ .  
Under the gorernment of the Confederation there n,as no l,ower 
to lay or collect taxes; the only pon,er was to make requisitions 


U p ~ ~ t ~ ~  ~ ~ ~ ' ~ h , " t ~ ~ f & a l  Articles of Confedemtion 
that war and other espenses should be defrayed out of a conlmon 
L-.---.--d 


way ugon the persons upon whom i t  rests. I  ant to knom 
whether the Senator from Utah asseuts to that distinction? 


'Ir' SUTHERLBND' I stated to the from 
Idaho exactly what I did agree to, and 1 dislike to be obliged 
to sav that  I assent to  laucuaee which has been used bv others 


L'F:'::&e the language of the article-- 
Which shall bc supplied by the sereral States in proportion to the 
value of all land, withih each Statc, granted do or surveyed for any 
person, a s  s ~ c h  land. and the buildings and improrenlents thereon, shall 
be estimated, according to such mode a s  the United States in Connress 


when1  hare undertnkel~ t o p u t  in  clear language l,recisi]y what 
iny own view is. The Senator can liilnself make the comparison. 


AIr. CUAIMIKS. Will the Senator, then, permit me to ask 
one further question ? 


Mr. SUTHERLAND. Certainly. 
Mr. CUBIAIIKS. Would i t  malie any difference in the con- 


stitutionality of the statute if the burden that is l~roposed to be 
placed upon incomes is  called a " duty " rather than " tax? " 


Mr. SUTI-IERLAND. I do not think i t  would 111ake the 
slightest difference. 1 do not thinl; you can change the sub- 
stance of things by changinq the name. 


AIr. CUJZAIIXS. Certainly in that  respect I agree with the 
Senator from Utah, but does the Senator believe that  there a r e  
any iudirect tases  other than those that  have historically been 
classified a s  excises, imposts, and duties? 


Mr. SUTHERLAND. If  I understand the Senator's ques- 
tion, I do not. I thiiilr that  those three terms embrace the 
indirect tases, and tha t  all other taxes that  do not come 
within one or the other of those descriptions are  direct taxes. 


Alr. IIEYBURN. Mr. President- 


assembled shall, from time to time, direct and appoint. 
This measure of the proportion which should be esacted from 


each State was fouud to be utterly unsatisfactory, and Congress 
in 1783 recomme~lded to the ~ e w r a l  States that  the provision 
should be altered so a s  to provide that  the common Treasury 
should b e -  


supl,ljed by the several States. in proportjon to tile w l l o ~ ~  number of 
white and o t l~er  free citizens and inhabitants of ercry a m  sex, and 
condition, including those bound to serritude #or a tcrm of years, and 
th'ee4ifths Of a'i persons, etc. 


I t  will be obserred that there is no provision for, and i t  is 
not within the conten~plation of this article tllnt the contribu- 
tions which a r e  exacted from the States shall be raised by a 
levy up011 lands and improremeuts and houses, but only that  
the value of the lands, improren~ent~,  and houses in each State 
shall be the measure of the amoullt which the State shall con- 
tribute. That  measure being fmlld unsntisfactory, auother 
measure of the amount nhich the State should be compelled to 
contribute was formulated by the Congress, namely, that  the 
amount should be measured by the number of population. The 
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ralue of lands being found unsatisfactory, i t  was thought that 
thc nnmbcr of people in  each Statc would afford a better meas- 
ure of the ability of the State to contribute than the ralue ol 
its land. 


Mr. BAILEY. Mr. President, will the Senator permit me 
to interrunt him? 


Mr. SU!~.'IIERLAND. Surely. 
Mr. BAILEY. I think the Senator's statement i s  not exactly 


accurate. The change was made because in that  day, a s  in thfs 
day, people undervalued their property for the purpose of escap- 
ing their taxes, a n d  it was concluded that  it was possible tc 
ascertain with exactness the  number of people, when it was 
not possible to  ascertain the  exact value of the land. They 
adopted it, not because the population was a more satisfactory 
method of gauging these contributions, but simply because they 
could make the ascertainment with exactness when counting 
the people, and they had not been able to make it with exact- 
ness in estimating the  ralue of land. 


Mr. SUTHERLAND. The Senator from Texas simply states 
in another and better way than I have stated or  could state 
what I intended t o  say. What  I say is, tha t  the measure- 
ment of the ability of the State  to pay taxes by the  value of  it^ 
land was found to be unsatisfactory-I am not undertaking to 
go into any discussion of the reason-but i t  was found to be un- 
satisfactory, and the measurement by population was adopted 
as being more satisfactory. 


Mr. OWEN. Mr. President- 
Mr. SUTHERLAND. I yield to  the Senator. 
Mr. OWEN. Would not such a tax, whether based on the 


value of land or  on population, being a requisition on the State 
to be paid by the State, be necessarily a direct t ax  on the  State 
and not on the citizen? 


Mr. SUTHERLAND. Mr. President,' I a m  not to  be beguiled 
into a discussion of that subject by the Senator from Oklahoma. 
I said t o  him a little while ago that  I did not agree with him 
upon that  proposition. I believe that  the Constitution did not 
contemplate a direct t a x  upon the S h t e s  a s  such; but, as I 
hare already stated, to  enter upon that  subject mould be entirely 
afield from what  I had intended to discuss. ' 


T I i l  DEBATE IN T E E  CONVENTION. 


I n  the Constitutional Convention several plans of taxation 
mere submitted. Among them was the plan of Mr. Pinckney, 
the plan of Mr. Randolph, and the plan of Mr. Paterson. On 
July 12 Mr. Morris moved t o  add to the clause empowering t h e  
legislature to  vary representation according to the wealth and 
number of the inhabitants a proviso " tha t  taxation shall be in 
proportion to representation." Some objection was made t o  this 
plan, and Mr. Morris admitted the force of the objection, but 
stated that  he supposed that  these objections liwould be re- 
nlorecl by restraining the rule to  direct tasation, because," a s  
he explained, "with regard to  indirect taxes on exports and 
imports and on consumption, the rule would be inapplicable!' 
Of course that  is  manifest. A duty imposed upon goods im- 
ported into this country obriously can not be apportioned among 
the sereral States a t  all, while a direct t ax  upon the capital and 
property of individuals of the  States om be apportioned with 
rarxing degrees of fairness. 


Mr. Wilson stated that  he "approved the principle, but could 
not see how it could be carried into esecution, unless restrained 
to direct tasation." W e  are then told that  Mr. Morris modified 
his motion by inserting the word "direct," and the prorision 
~ a s ~ e c i  in the following language: 


Provided allcoys, T h a t  dircct tasation oufht  to be proportioned to 
represeutatl on. 


After that  the Coustitution was SO framed a s  to provide tha t  
duties, imposts, and excises should be laid nccording to the rule 
of uniformity, a s  I h a r e  already discussed. 


Taking these circumstances and all the debates together, i t  
seems to me clear that  t h e  convention intended tha t  every form 
of tasation should be subject either to t h e  rule Of apportionment 
or of uniformity. 


In fi-xing the rule of population a s  the measurement for direct 
txsation, I think i t  is  apparent from a consideration of the de- 
bates in the convention itself and of those in the rarious state 
conrmltions called for the purpose of ratifying the Constitu- 
tion, that  there wxs n o  intention to limit the rule to taxes on 
lands alone. I quote, first. from Mr. AIadison. Mr. Madison 
said : 


Future contributions, i t  seemed to  be understood on all hands, rrould 
be principallx Iericd on imports and  cxports. 


This, by the way, was before the  prorision in the Constitution 
forbidding export duties 11aa been adopted. 


Further on he said tha t  he would admit that the number of 
inhabitants mas not an accurate measure of wealth. Now, ob- 
serve, it is  not the language of Mr. Madison that  the  number of 


the inhabitants is  not an accurate measurement of the value of 
their Ta?rds and houses, but not a n  accurate measure of wealth. 


And again, quoting from the debates : 
He con'tended, howcrer. tha t  in the Unitcd Stnten i t  m n s  snfflrirntlv 


~ . - ~ ~ .~ . .--.- .- ., -- 
eo for the  obiect i n  contemnlation. 


Mr. Gorham said t h a t  i i  ~as%achuset ts  it had been found " eren 
including Boston, t h a t  the most exact proportion prerailed between 
numbers and property." 


Not-again it will be observed-between numbers and landed 
estates, or lands and houses and improvements, but  between 
numbers and pro pert^. What property? It is not qualified in 
any  way ; therefore, propertv of everv 6escription. 


Mr. HEYBURN. Would it interrupt the Senator if I should 
ask  him a question? 


Mr. SUTHERLAND. Not a t  all. 
The VICE-PRESIDENT. Does the Senator from Utah yield 


to the Senator from Idaho? 
Mr. SUTHERLAND. I do. 
Mr. HEYBURN. I think there has  been a failure to  dis- 


tinguish between tangible and intangible property. The  value 
of real estate is not alone what it will bring a s  a n  income. I t  
is the ra lue  for which you can sell it, even though it brings 
you no income. I have been impressed, whenever I have read 
the last decision of the Supreme Court, with the idea tha t  they 
got away from tha t  point, and that  it is a n  important d i s t i -  
guishing point. An income tax  is a tax Upon a n  intangible 
thing--a thing tha t  may ra ry  over night or disappear in a 
day, a thing that  may come and go. I t  is not the sanie kind 
of property a s  the W i g  from which a n  income may or may not 
be derived. That  thought has occurred to my,mind many times 
in considering this question. 


Mr. SUTHERLUTD. Certainly an income from rentals, an 
income from lauded estates, f s  not a n  income from a n  intangible 
thing. 


Mr. HEYBURN. It is not a n  income from a n  intangible 
thing, but  it is in itself a n  intangible, uncertain, indefinite, and 
varying thing. The  house may be rented to-day and not rented 
tomorrow. 


Mr. BEVERIDGE. It may burn up. 
Mr. HEYBURN. Yes: a s  the Senator from Indiana sueeests. 


i t  may burn up. B u t  I think we must distiiguish between th; 
thing of value and t h e  revenue which comes from i t  or does not 
2ome from it, according t o  the circumstance& I think a direct 
tax is a t a x  upon a thing of value, and a n  indirect t a x  is one 
upon a thing that  may or may not exist. 


Mr. SUTHERLAND. I will undertake to show a little further 
rlong-I should be anticipating if I should discuss it  now-that 
I t ax  upon the  income derived from land is, in substance and 
S e c t ,  a tax upon the  land itself. 


Mr. HEYEURN. Mr. President, I think that  that is probably 
the dividing of the roads in this  discussion a t  all  times, when- 
?ver it  arises. 


Mr. SUTHERLAND. But I shall not  turn aside to discuss 
:hat particular proposition n o r .  


Again, referring t o  these dehntes, Mr. Wilson contended that  
lumbers would be a fairly accurate ~nessure of wcalth and 
zbility to contribute to the  public wants. 


Again, he does not compare the numbers of inhabitants with 
,he rnlue of their landed estates, but regards i t  a s  a measure 
~f their wealth and ability to  pay taxes. 


Doctor Johnson thought that  the numbers of population was 
he best measure of wealth. 


Mr. Ellsworth offered a n  amendment providing that the rule 
)f coutribution by direct taxation should be the  number of white 
nhabitants and three-fifths of others; and then added, to quote 
lis language : 


Until some other rule, tha t  shnll more nccuratcly nscertaln the loealth 
~f the several States, can be devised and adopted by the legislature. 


I pause to ask here, Mr. President, I f  i t  had been intended by 
he members of t h a t  conrention that  the term "direct t a x "  
;hould be confined to a land tax, why do they constantly say that  
hc rule of population is  the best rule by which to ascertain the 
ocalth of these States, the ptepcrty in these States, the ability 
)f these States to contribute to  the General Treasury? 


JIr. HEYBUlLN. Mr. President, I think the Senator i s  pass- 
ng over Mr. Emnklin's second suggestion a s  of less importance, 
rhen, a s  a matter of fact, it was of first importance. The sub- 
ects referred to by Mr. Franklin i n  the  second paragraph are  
hose that  a r e  directly before us  for  consideration. What (10 
-011 tax? H e  suggests that  the pcr capita tax i s  the safest 
)asis until something else is  discorered that may Be tnsed. 
Xhat is i t  that  you t a x ?  You tax the house; you do not tax 
be  rent that  may come from it. Tou tax the land;  you do not 
a s  that which may be derived from it a s  profit. 
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Mr. SUTI-IERLAND. No; either I do. not interpret correctly 


what Mr. Ellsworth says, or the Senator does not. What he 
says i s  that  the rule of contribution by direct tasation sbould 
be the nuniher of population, .until some other rule--- 


Mr. IIETCURX. Yes ; " until!' 
Mr. SUTIIERLAND. Until some other rule that shall more 


accurately ascertain the wealth of the sereral States shall be 
found. 


Mr. HEYBURN. Yes. 
hlr. SUTHERL.mD. He is not talking about the subjects of 


taxation: he is  talking about the rule bv mhich it is proposed 
measure the ability of the inhabitauk of the s t a t e  to  pay 


the tax. 
Mr. HEYBURN. Ts that  a l l  of that? 
Mr. SUTHERLSND. No. 
Mr. HEYBURN. Will you not  .read Mr. Franklin's state- 


ment? 
Mr. SUTHERLAND. Then he procecds: 
The sum allotted to a State may be levied without difficulty according 


to the plan used by the S ta te  in  raising i t s  own supplies 


Firs t  of all, he discusses the rule of measuring the amount of 
the contribution, and then he discusses the method by which it 
shall be raised; and he  says, with reference to  the  latter part 
of it: 


Thc sum allotted to a State  may be levied without difficulty according 
the plan used'by the State in  raising i t s  own supplies. 


Mr. HEYBURN. Did not the Senator pass over Mr. Frank- 
lin's statement in reading Mr. Ellsworth's? 


Mr. ST7iTHERLAND. No; I h a ~ e  not AIr. Franklin's state- 
ment a t  all. 


Mr. I-IEYBURN. I had it in my mind, and therefore may 
myself hare confused i t  with Mr. Ellsworth's statement. 


Mr. SUTHERL4ND. I t  is  reported in these debates that  Mr. 
King upon one occasion asked what mas the precise meaning 
of "direct t s a t i o n ;  " and Mr. Madison informs us  Fhat no one 
answered. I suggested to the Senator from Idaho when he 
mas upon his  feet the other day  t h a t  if the question had been 
susceptible of as simple a n  answer a s  h a s  been attempted to be 
made by some of the decisions of the Supreme Court and by 
Senators upon this floor, it is a little remarkable tha t  somebody 
did not answer it. 


Mr. BORAH. Mr. President- 
Mr. SUTHERL4ND. Jus t  a moment. Eridently i t  chal- 


lenged the attention of Mr. Nadison, because he took pains to 
observe and record the fact that  o o  one answered. 


According to the contention made here, a direct t a s  is only 
a capitation tax o r  a land tas .  I f  it had been uudesstood by 
t h e  members of that  convention i n  that  may, i s  it not remark- 
able that somebody did not s:ly "A direct t ax  is sinqly a 
capitation tax or a t ax  on land? " No one answered t h e  ques- 
tion, however, because no oue in the convention could formulate 
in his own mind a t  the moluent n precise definition; and no 
one undertook to formulate it, although, a s  the debates show 
both there and elsewhere, t h e  general nature of a direct t ax  
mas perfectly understood. 


Mr. BORAE Mr. President- 
The VICE-PRESIDENT. Does the Scnator from Utah yield 


t o  the junior Senator from Idaho? 
Mr. SUTHERLAND. I do. 
Mr. BORAH. Mr. President, I presume the Senator from 


Utah mill concede that  the framers of the Constitution recog- 
nized this matter of taxation a s  one of the most important sub- 
jects with which they had to deal, and one with which they had 
to deal with the utmost accuracy. Does the Senator from Utah 
believe that  after the attention of the makers of thc Constitu- 
tion was called to the meaning of the word " dircct " they still 
proceeded to put into the Constitution term the meaning of 
which they did not understand? Does the  Senator mean to say 
that  after their attention had been siXcifically directed to the  
matter, and they did not b o w ,  they still continued to insert in  
the Constitution a phrase the meaning of mhich they did not 
understand? 


Mr. SUTHERLAND. No: I h a r e  not  So said, Mr. Presi- 
dent. I haye said that the nwmbcrs of the Constitutional Con- 
vention did understand, but that  thcy were not able to formu- 
late a t  the moment a precise definition. My contention is  t h a t  
the framers of the Constitution understood by "direct taxes " 
taxes upon those snbjects which were inade the subject of direct 
taxation in the rarious Stlitrs a t  thc time the Constitution w a s  
framcd. As those subjects differed in  various States, they could 
not hare undertalren to n~alrc a n  enulueratioii of them ; and they 
mere unable, a s  I said, to formulate a precise definition. 


Mr. BORAH. I n  other words, if the question bad been asked, 
" What is  a duty? " or " What is  a n  excise? " t h e  same silence 


would likely have resulted, because i t  cowred a wide range of 
territory, and it mould hare  taken some tillle to define i t  


Mr. HEYBURN. Nr. President- 
The VICE-PRESIDENT- Does the Senator from Utah yield 


to the senior Senator from Idaho? 
Mr. SUTHERLAND. Tes. 
Mr. HEYBURN. Blackstone's Commentaries were the l a k s t  


legal publication a t  the time of the sitting of the Constitutional 
Convention. Mr. Blackstone defines in  very esl~licit language 
what a r e  direet taxes, and  limits them to per capita and land 
taxes. I presume the framers of the  Constitution took it for '  
granted that  a principle tha t  mas so well eshblished and so ' 


generally recognized was sufficient, and, perhaps, settled this 
question by a n  aside, one t o  ihe other, rather thnn by a public 
discussion. 


Mr. SUrnERLAND. It may have been, at the time hPr. 
Blackstone wrote, tha t  the only form of direct taxation which 
was in use in England was t h a t  form to which the Senator has  
airected attention. But  neither Mr. Blackstone nor a n y  other 
writer Upon English lam ever intended t o  say that  direct taxes 
were canfined, a t  all times and under al l  circumstances, to  capi- 
tation and land taxes. 


Mr. HEYBURN. Mr. President, a very familiar rule of in- * 


terpreting statutes is t h a t  of taking into consideration the ori- 
gin of the principle mhich mas being adopted and  formulated by 
the party who was enacting a lam or making a constitution; 
and the very linomledge i n  the minds of the makers of the 
Constitution that  this term had been interpreted by the English 
law writer of most distinction a t  that  time mould be accepted 
by them a s  me accept the decisions of the supreme courts of 
the States from which we take statutes. 


Mr. SUTHERLAND. The Senator from Idaho mill agree 
with me that  the English Parliament and the English courts 
hare  some familiarity with Mr. Blackstone and the rarious 
mriters upon English law; and the English Parliament and the 
English courts, having all  those authorities before them, and 
considerinn a l l  of those authorities. have uniformlv held that  
an incometax is a direct tax. 


Mr. BORAR. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Utah yield 


to the junior Senator from Idaho.? 
Mr. SUTHERLAND. Certainly. 
Mr. BORAH. They never held that,  did they, prior to  the 


adoption of the Constitution of the United States? 
Mr. SUTHERLAND. No; because prior to the adoption of 


the Constitution of the United States no income tax had been 
imposed; and Air. Blackstone could not hare  spoken of a n  in- 
come tax a t  the time lie wrote, because if he had he would have 
spoken of something that  did not exist. But  the English Par- 
liament and  the E i ~ l i s h  judges inteupreted Nr. Blaclrstoue's 
Ianguage d d n i n g  direct tases  in  a different nianner from that 
of the Senator from Idaho. 


Mr. HETBURN. Mr. President, there was no occasion for 
the English courts or the English Parliament to "shy off" 
from the question of what was and nTliat was not direct tasa-  
tion, because there was no constitutional limitation tha t  gov- 
erned the Euglish Parlialnent in regard to levying a certain 
kind of tax or that limited thein in any may. 


Mr. SUTHEKLBND. KO;  but there were eridently other 
considerations vhich made i t  important for tllc English Parlia- 
ment ancl the English courts to assign the inconie t ax  to i ts  
proper classification; and they assigicd i t  to the class of direct 
tascs, and not t o  the class of indirect tases, n-ith al l  the in- 
fornlatiou before them f r o u  Blacl i~tol~e and from the  other 
English writers tha t  the  Senator from Idaho has bcfore him. 


Luther Martin said: 
Direct txsation should not be used but in cases of absolutc ncccssity, 


and then the States will be the bcst judges of thc modc. 
Finally, 011 Scpteu~ber 14, liSi, the ~xoris ion in scction 9 of 


Article I ,  " S o  capitation t a s  shall be laid, unlcss," etc., being 
under considerntion, Mr. Rend mowd to iusert after " capita- 
tion " the q~ords  " or other d i x c t  tas." 


IIc was afraid that  some libcrt? ii~irrht othcrwlse he takcn to saddle 
the States with n readjustiuent by this rule of past requisitions of 
Congress, and tha t  his anicudmeut, by giving anotlicr cast to  the 
meaning, would takc .array t he  IlI 'ete~t. 


And in that  form i t  was cnrricd. 
Mr. OWEN. ~ ' w i s l l  to call the attention of the Seuator from 


Utah to the report of Luther Martin to the legislature of Bkry- 
land, in which he espressly stated tha t  this w r y  Constitution 
authorized the Congress to lay direct taxes on the citizen in 
every case. 


hlr. SUTHERLAND. I hare  the report and I shall read from 
it la ter  on in my remarks. 


Now, I want to call attention to the fact that  in the clcbntes 
of the Constitutional Conrcntion there i s  no hint or suggcstiou 
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illat direct tases should be confined to capitation and land taxes, 
although the question was asked what was meant. The discus- 
sion assumed rather a wide range, but nowhere in the debates 
mas i t  ever suggested that the tax should be confined to a land 
i n s  and a capitation tax. 


On the contrary, the whole debate from beginning to end 
iridicates tha t  in the minds of the majority population was  con- 
sidered the fair measure, and that landed estates were not 
considered the fair measure of the ability of the various States 
to  contribute, but that  wealth and property generally should be 
the subjects from which the taxes should be gathered. Popula- 
tion was regarded a s  the measure of the amount, and the amount 
itself realized by taxing the wealth and property of the States, 
and not their landed estates only. 


Mr. IIETBURN. I desire to ask the Senator if i t  is not ap- 
parent upon the face of the proceedings that  the Constitutional 
Convention did not get away from the idea of a central govern- 
ment apportioning and levying taxes, for the State to  collect 
and turn in, until aliuost the last days of the conrention? I t  
had been accustomed to i t  under the articles, and i t  was only 
in  the latter days of the conrention that  i t  adopted the present 
system, which entirely eliminated the idea of imposing a t a r  
upon the State, to be accounted for to the General Government. 


Mr. SUTIIEIILASD. I t  was insisted by some that  the old 
plan should be adhered to. 


DEBATES I N  THE STATE COI\ 'ESTIOSS. 


I now come to a brief discussion of the debates and proceed- 
iugs in the various state conventions upon the question of the 
ratification of the Constitution. I shall submit that  from a con- 
sideration of the various things that were said by the members 
of these conventions that  i t  was not understood by any of 
t h e u ~  that  the words "direct t ax"  in the Constitution were 
used in this restricted sense. 


Roger Sherman and Olirer Ellsworth, writing to  the governor 
of Connecticut, September 26, 1757, say : 


I t  is probable tha t  the principal Branch of revenue will be duties on 
imports. What may he necessary t o  be raised by direct taxation i s  to 
be an~ort ioned on the several States. according to the  number of their 
inhn1~it:mts. and although C o n ~ e s s  b a y  misewthe monev by their  own 
authority, i'f necessary, yet &at  authority need not be exercised if 
each State mill furnish i t s  quota. 


I n  the Jlassachusetts convention Judge Dana, after urging 
the necessity of Congress being rested with the power t o  levy 
direct tases, said: 


I t  was not to  be supposed tha t  they would levy such unless the 
impost and excise should be found insufficient i n  case of a mar. 


Clearly indicating that  in the mind of tha t  distinguished 
gentle~uau the line of division was between imposts and excises 
and that  character of tax upon the one side and direct taxes 
upon the other. 


Mr. Seclg\~icli, commenting upon the same subject, said: 
Congress would necessarily take tha t  which was easiest to  the  


the first would be impost, the next excise, and a direct t a x  mill 
e the l a s t ;  for, * * * drawing money from the people by dlrect Eeople ; 


taxes being difficult anp uncertain, i t  would be the last source of reve- 
nue applied to by a w s e  legislature. 


In his mind, evidently, the impost and escise included the 
forms of indirect taxation ; a l l  others mere direct taxes. 


hir .  GORE understood the matter in the s tme  way. H e  speaks 
of the in~posts and cscises being sufficient for the purposes of 
govcrnmeut in tiules of peace, but in time of war requisitions 
must be made to supply the deficiencies of this fund. 


Mr. Pierce called attention to the fact that  gentlemen in dif- 
fereut parts of the Eouse had agreed that  Congress would not 
lay direct tases except in case of war, for that- 


To defray the  esigeucies of peace the impost and excise would be 
sufficient. and, a s  tha t  mode of taxation would be the most expedient 
and p r o d h i v e ,  i t  mould undoubtedly be adopted. 


H e  r e n t  on to say, homever- 
But 31r. President if Congress had the power of dlrect taxes in  the 


manndr prescribed in' this section, I fear we shall have tha t  &ode of 
taxation adopted in preference to  imposts and excises. 


IIc was evidently against the system of direct taxation en- 
tirely, but in his mind the contrast was between imposts and 
excises, \vhich he regarded a s  indirect tases, and al l  other 
kinds of tases, which he regarded a s  direct tases. 


In the Connecticut convention Oliver Ellsworth discussed the  
matter a t  soiuc lei-igtli. H e  first discussed the objection to thc 
clansc, that  i t  estended to a n  the objects of tasation. 


Gentlemen in that convention had insisted that  the power con- 
ferred was altogether too broad; that it should have been 
limited. But Ells\vorth pointed out tha t  while the power had 
been giren to Congress to  levy ta res  upon all  subjects of t asa -  
tion, i t  did not extend to all  exclusively. 


It did not say that  Congress should have all these sources of 
revenue and the States none, but  tha t  al1,'esceptiug the impost, 
atill lny open to the States. 


He said that  all  nations had seen the necessity and propriety 
of raising a revenue by indirect taxation-by duties upon arti- 
cles of consumption. 


I n  the Pork convention Chancellor Livingston, after 
discussing the proposed amendment, that  no excise should be 
laid on the manufactures of the United. States, mid: 


But  if you impose upon the Union al l  the burdens and take from 
them a principal resource what will they do when the imposts diminish 
and the expenses of &vernment Increase? Why they must have 
recourse to  dlrect tases ; tha t  is, taxes on  land and dpec~tic duties. 


Mr. HEYBURN. What does he  mean by tha t  other espres- 
sion ? 


Mr. SUTHERLAND. I do not know precisely what he  meant, 
but I am c i t i n g 3  for the purpose of showing that  i n  his mind 
the  direct t ax  extended to something beyond the tax on land. 


Mr. HEYBURN. What does he name i t ?  
Mr. SUTHERLAh?). .Specific duties, he calls it. I think in 


a l l  probability he  did not use a happy phrase, but  evidently he 
believed tha t  under the Constitution direct taxes were not con- 
fined to a land tax, but extended to something else. 


Mr. Jay, discussing the proposed amendment, that  direct taxes 
should not be levied until requisitions had first been made, said : 


It ought to  be considered tha t  direct taxes were of two kinds gen- 
eral and specific. With respect to  the latter, the  objection couid not  
apply. The National Government would. without doubt. usuallv em- 
brace those objects which were uniform throughout the States. - 


Piot that  under the Constitution they were confined to such 
objects, but that, considering the expediency of the matter, 
they mould carry out the constitutional provisions so a s  to  t ax  
only such objects a s  were uniform throughout the States. 


I n  the Virginia convention Mr. Madison, answering the ob- 
jection that  10 men deputed from that  State, and others in pro- 
portion from other States, would not be able to adjust direct \ 


taxes so a s  to  accommodate the various citizens in 13  States, 
said : 


Could not 10 intelligent men chosen from 10 districts from this State, 
lay direct taxes on n few obje'cts in  the most judicious manner? 


I f  these direct taxes under the Constitution were confined to 
land, what need of 10 men to adjust the direct taxes? What 
need of 10 men to "lay direct taxes on a few objects in the most 
judicious manner" if direct taxes meant only a tax upon land? 


-4gain, he said : 
There is a proportion to  be lald on each State, aecordlng to  i t s  popu- - 


lation- 


Now, mark this- 
The most roper articles will be selected in each State. If one nr- 


tlcle in any &ate should be deficient, i t  will be laid on another article. 


Again clearly indicating tha t  it was not in  his mind that  the 
direct t ax  was confined to land, but tha t  i t  would be laid in the 
various States upon the most proper articles, and if one article 
should be deficient in any State, i t  would be laid upon another 
article. 


Mr. HEYBURN. Would the Senator consider a n  intangible 
sum to be derived or not to be derived a s  a n  income, a s  a n  ar- 
ticle within the  meaning of the suggestion or expression of Mr. 
Jay?  


Mr. SUTHERLLND. Incomes were taxed. Direct taxes 
were imposed upon incomes in one or two of the States. 


Mr. HEYBURN. Would it come within that  definition of a n  
article? 


Mr. SUTHERLAND. I t  would come within that  term a s  
used by Mr. Madison- 


Ur. HETBURN. I think that  Mr. Jay- 
Mr. SUTHERLAND (continuing). As used by Mr. hladison 


in the  Virginia convention. 
Mr. BORAH. I presume, perhaps, the Senator from Utah is 


going to reach that subject. I do not know whether he is  or 
not. But does not the argument which the Senator is now pur- 
suing reason a s  strongly against a n  inheritance tax as  a n  income 
tax?  


Mr. SUTHERLAND. I think i t  does not. I think the in- 
heritance tax  proceeds upon an cntirely different theory. As I 
undertodli to point out the other day, a n  inheritance tax  is not 
imposed upon property. It is  imposed upon the right to suc- 
ceed. It is  imposed upon the devolution of the property. I t  is 
inlposed in precisely the same way that  a stamp duty is im- 
posed upon a deed by which we transfer a piece of laud. 


Mr. BORAH. Does the Senator contend that  the right to 
inherit property is  not an article within the meaning of the 
phrase? 


Mr. SUTHERLAND. I contend that  i t  is not a n  article 
within the meaning of that phrase. 


Mr. BORAH. Does the Senator contend that  the t ax  on 
the right to inherit i s  any more than the tax on the right to 
receive an income from the property? 
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Air. SUTIIERLAXD. If the Senator does not understand 
whnt I mmn, I hare evidently not expressed iuyself clearly. 1 
say again, :L tax on the right to inherit belongs to one class 
and a f;?s upon the income from real estate or personal prop 
erty belongs to a n  entirely different class, just a s  the stamy 
duty upon a deed belongs to one class and the tax upon thc 
lancl belongs to another class. 


Mr. EORAH. Under the statutes of every State in the 
Union, a man has a right to  inherit. That i s  fired by lam 
It i s  a substantial right, and they tax that  right. Now, mhal 
is f i a t  when taxing i t?  Is it an article? Is it a proper$ 
right? I s  i t  an interest? Is i t  something you may sell, some 
thing you may realize from, or what is  i t?  


Mr. SUTHERLAND. They a re  taxing the transfer of prop 
erty from the dead to the living, whether that  transfer is aceom- 
plisheQ in pursuance of a statute or in pursuance of a mill 
just a s  they are  tar ing the transfer of the real estate in the 
ease oi 'a  stamp duty on st deed from the living to the living. 


Mrr BORAK Let me put i t  in another way. Suppose I 
should be so fortunate a s  to  hare a n  uncle die and leave me a 
vast amount of property. I have the right to  inherit it. I 
could go and trnnsfer that  right, selZ my interest, and the other 
par@, could step into my shoes, might he not? 


Mr. SUTHERLAND. Will the Senator repeat the last part 
of  his question? 


Mr. BOEAH, I can transfer m.p right to take an interest in - - 
this property? 


Mr. SUTHII:RLA4NL). I think so. 
Mr. B O U H .  Then he wills to me a certain amount of 


property. May I not transfer that  right? 
3lr. SUTIIIIXLAND. I will make the supposition. What is 


the question? 
Mr. RORAH. Whnt am I selling? What am I transferring? 
Mr. SUTHZRLSND. You a r e  selling your proper@, your in- 


heritame: 
Mr. BORAH. And that  is  what me a r e  taxing. 
Mr. SUTHEItLAND. No; we a re  not taxing the property. 
Mr. BORAH. But you a r e  taxing the right to  inherit. 
Nr, SUTHBLABD.. I can not put i t  in  plainer language. 


What is  being taxed in that  case is  the devolution of property, 
the trmsfec of property, and not the property itself, and in that  
case it is an excise a n d  not a direct tax. 


I will quote very briefly from what was said by &IT. 
Harshall, afterwards Chief Justice of the Supreme Court of 
the United States, upon this subject: 


The objects of direct taxes are  well understood; they are  b u t  few. 
What are  thc r?  Lands- 


Does lie st02 there? No- 
sIaves, stock of all kinds, and a Eow other articles of domestic property. 


He. was speaking of the objects of direct tases  in his own 
State and they were not limited to  land there. He was in- 
terpreting the nleauing of the phrase of the Constitution with 
reference to a direct tax by calling attention to what was 
undarstood to be a direct t a x  in  his own State. That is the 
only way that i t  could have been arrived at. 


Mr. HEYBURS. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Utah yield? 
Mr. SUTHERLAXD. In  just a moment. That  is the only 


may it could hare been arrired at ,  because the xationnl Gor- 
ernment in esistence prior to  the Constitution neJ7er had had 
nny power to tax anything. Therefore, there could hare been 
no direct tax under the National Gorernment, and the framers 
of the Constitution could only hare  referred to the direct tases 
a s  imposed in the various States. 


Mr. HEYBURN. I should like to  ask the Senator froin Utah, 
is there anything other than tangible property enumerated bg 
Chief Justice i~larshall? 


Mr. S U T H E R L A ~ ~ .  No; I mill answer the Senator. 
Mr. HEYBURN. Absolutely nothing. 
Mr. SUTHERLAND. It so happened that  in JTirginia noth- 


ing but those classes of pronerty were taxed, but if Mr. Mar- 
shall had been speaking in Delaware, he would hare  included 
in his enumeration incomes, because the tases  in Delaware 
mere realized from inconlcs a t  that  time. Mr. Alarshall pro- 
ceeds : 


He- 
Referring to a menlber v h o  h j d  spoken upon the subject- 


then spoke of a se,lection of particular objects by Congress, mhich he 
says must necessorlly be o pressive ; t h a t  Congress, for  instance, might 
select taxes, and tha t  sly but landholders mould escane. Can not 
Congress regulate the taxes So as  to  be equal on a l l -pa r t s  of the 
community? Where is tho nbsurdily of haring 13 revenues? Will 
they clnsh with, or injnre, each other? If not why can not Congress 
make 13 dst inct  l a w ,  and imposc the t a s w  oh the general objects of 
taxation in each State, So a s  that  all persons of the society shall pay 
equally, as they ought? 


Mr. HETBURN. When m s  that  stated? . ,  
Xr.  SUTHERLASD. I t  r n s  stated during the debate in  tlie 


Virginia convention preceding the ratification of the Consti- 
tution. 


Mr. I-IETBURN. Tha t  was, of course, on the basis of the 
Articles, rather than of the Constitution. 


Alr. SUTIEERLAhD. Kot a t  all. It mas- 
Blr. HEYBURN. T h a i  is the practice that  had been in vogue 


under the Articles. 
Mr. SUTHERLAND. The Senator is  entirely mistaken. me 


debate was on  the question of the ratification of the Consti% 
tion. 


Mr. HEYBURX It had not been ratified and we had not 
yet a Gorernment. 


Mr. SUTHERLAXD. B u t  they were attempting. to  ratify if, 
and Chief Justice Marshall mas discussing the meaning of the 
phrase in the proposed Constitution. That was not the language 
of some layman, of some irresponsible person, but it was tlle 
language of Chief Justice Marshall. BCe saw no diflculty i n  
imposing a direct tax upon one class of articles in one State  
and a d i a r e n t  class of articles in  another State, and cleariy in 
his mind the direct t ax  w a s  not confined to a land tax. 


Mr. McCUMBER. Will. the Senator read the  statement 
again? 


Mr. SUTHERLAND. The Senator from North Dakota asks 
me to read the statement again. 


IIe- 
Referring to a member who had spoken upon the subject- 


then spoke of n selection of particular objects by Congress which he 
says must necessarily be oppressive. t h a t  Congress for insdnce,  mlglit 
select taxes, and t h a t  all but  landh6lders mould eshnpc 


That  is, that  Congress migbt select to impose the direct t ax  
only upon land, and in that  erent all  but the landholders would 
escape. B u t  answering tha t  objection Mr. Marshall said : 


Can not  Congress regulate the  taxes so as  to  be equal on all parts  
of the community? Where is the dbsurdity of having 13 revenues7 
Will they clash with, o r  injure, each other? ,If not, why can not  Con- 
gress make 13 distinct laws, and  impose the taxes on thc general objectg 
of taxation in each State, so a s  tha t  a l l  gersons of the society shall pay 
equalIy, a s  they ouglit? 


Can there be any mistake a s  to  the understanding of Chief 
Justice Marshall in  reference to  this phrase i n  the Constit& 
tion? Can there be any doubt tha t  Chief Justice nIarshall un- 
derstood that  the  term " direct tases"  i11 the Constitution did 
not only include land taxes, but included the great variety of 
subjects of taxation in the various States mhich mere to  com- 
pose the Union? Mr. Nicholas said : 


Sine-tenths, of the revenue of Great Britain and France are  raised 
by indirect taxes; and were they raised by direct taxes they would be 
excecdidg1;y oppressive. Ak Present the reverse of this proposition 
holds in  this country, for vcry little is raised by indirect taxes. 


Revenue was raised, a s  he says, in the main, with what appnr- 
ently in  his mind was  a n  immaterial esception, by the imposi~ 
lion of a direct tax, yet we find in all  these various States that  
not only lands, but horses, cattle, stock, and various other ob- 
jects were the subjects of taxation by the States. 


Air. Kichobs then discusses the objection- 
Mr. HEPBURN. I should like to ask the Senator, Did the 


United States ever under any circumstances levy a tax upon 
horses and cattle and stock? 


RIr. SUTIIERmND. NO. 
i\lr. HEPBURN. Then tha t  reference is to the power of t h e  


State and not of the United States. 
Mr. SUTHERLAND. I: will come to that in a moment. I 


thiulr I shall be able to  s h o v  the Senator that Congress has not 
imposed direct tases  upon t h a t  class of articles, not because 
Coilfg-ess recognized that  it had no power to do it, but because 
Congress recognized t h a t  it was inespedient to do it. 


E e  then discusses the  objection tha t  the General Government 
mght no t  to  impose direct taxes, because its Members would 
lot  be acquainted with the local situation of the people. H e  
mswers this by saying t h a t  they can get infornlation from 
?rery source from which the s h t e  representfitives get theirs, so 
1s to enable them to impose tases  judiciously, and that  the con- 
sequence of laying tases  on improper objects would be to  
iecrease the amount collected. 


A11 examination of al l  the debates from beginning to end, I 
submit, will show tha t  the  members of these ~ a r i o u s  state con- 
rentions, called for the DUl'pOSC! of ratifying the Constitution, 
:ailed for t h e  purpose of debating the meaning of the  m r i -  
)us ghrases in the Constitution, held that the term "direct 
'ases" included not only taxes upon land but taxes upon all 
:his great  variety of objects in the various States. 


Luther Martin, in  a most elaborate discussion of this subject 
~ e f o r e  t h e  Maryland house of delegates, uses the language 
which I shall read, a n d  i t  is so clear and apposite upou ibis 
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mine ; to impose stamp'duties to mhat amount they please and in mhbt- 
ever case they please; afterwards, to  impose on the people direct taxes, 
by capitation tax or by assessment, to  mhat amount theg choose. 


Mr. HEYBFRX. On their property? 
Mr. SUTIIEILLAND. On their propcrty. 
Mr. IIEJTBUItN. Kow, I should like to  inquire if the Senator 


believes that incomes were intended to be included within the 
property as  there referred to? 


Air. SUTHERLAND. Air. President, the  whole nurpose of the 
d~scucsion I am now engaging in is  to demonstrale, br attempt 
to demonstrate, that precisely what I do claim is tha t  incomes 
were included within that  term. 


Nr. IIEYEUIW. I waut to say that  I am one of those v h o  
beliere i t  is within the power of Congress to enact a n  iucome- 
tax law, but I am not in  f a l o r  of exercising that  power. I 
malie this statement so that  there may be no misunderstanding. 


AIr. SUTHERLASD. I an1 sorry that  the Senator from 
Idaho differs \ritll me upou that  question, because I have a very 
h ~ g h  regard for his o~ iu ion  upon a legal proposition. 


I t  is perfwtly clear that  Mr. Martin understood indirect tases 
to be included within the t e r m  "duties, in~posts, and excises; " 
that hc further understood tha t  cluties were to be coufiued to 
s tanq~ tases, i~nposts to duties on iml)orts, excises to tases upon 
articles of use or consumption, and that  a l l  taxes outside of 
these were direct tases on lands or on other property, because 
he says, and let me repeat a sentence: 


By the power to lay and collect taxes, thcg may proceed to dircct 
taxaticn on ewry l ~ l d ~ v ~ d u a l  by an assessment on t h e x  property. 


Showing that in  his mind tlie term " taxes" a s  used in that 
clause was equiraleut to the vords  "direct taxes" used in 
other parts of tlie Constitution. 


In sercral of the States where tllc question of the ratification 
of the Constitntiou was coiisiderecl, resolniions were introduced 
pro~osing to amend the Constitution so that  Congress should 
not lay direct tases escept mheu the ~ I O U C Y S  arising from im- 
posts am1 esciscs are insufiicieut for the public exigencies. 


Clearly there m s  a case which did not depend upou the 
spoken ~vord which i s  sonletimes uttered without much reflec- 
tion, but they pro~oscd by a solenill written resolution to aicend 
the Constitution co a s  to confine the laying of direct taxes to 
cases where tho i1nl)osts and escises were insufficient. Is there 
any doubt that in the minds of the members of the couveutious 
which framed that  proposed ameudmeut the words " imposts and 
excises," and in one State the word "duties" mas added, mere 


used a s  the very antithesis of direct taxes, including in the form 
of indirect tases those three things, and in the form of direct 
taxes crerything else? 


That n a s  the form of resolutiou in Nasszchusetts and that  
was the form of resolution in Kew Tork. I n  South Carolina 
the language was " t h a t  the dircct t a s  should be ouly imposed 
when the nioneys arising from dnties, imposts, aud excises," 
using thc very lauguage of the Constitution, " were insufficient!' 
I n  New Hampshire the  Isnguage was tha t  " direct tases  should 
bc only laid when the moneys arising from imposts, excises, 
aud from other resources a r e  insufficient for the public 
exigencies." 


Bud so i t  is perfectly clear, a s  it seenis to me, thnt in  the 
minds of the members of these  con^-entions the words "direct 
tases"  included a11 forms of tasetiou that  were not included 
within the three espressions, " duties," " imposts," and " ex- 
cises." 


The object of t h e  whole of t h e  provisions of the Constitu- 
tion with reference to  the  subject of direct tasation mas to pro- 
tect the accumulated capital of the citizeus of the various 
States against the inroads of a iuajority of the representatires. 
They recognized, a s  the  Supreme Court has repeatedly recog- 
uized and pointed out, that  the power to  tax is the power to 
destroy, and theg did not propose that  a majority of the repre- 
seutatires should impose taxes upon the citizens of a particular 
Stnte or group of States in such way a s  to make it unfair or so 
a s  to  destroy property in the  States. 


LEGISLdTIVn CONSTRUCTION. 
Avow, I come to the  question of the legislative or practical 


construction. Not only is much stress laid upon that  particular 
matter by the Senator from Texas [Mr. BAILEY] and the 
Senator from Idaho [Mr. BORAH], but much stress has been 
laid upon i t  by the Supreme Court in some of the cases. I t  is 
1:ointed out, in the first place, with reference to  the carriage 
tax, that  Congress i n  the  early part of its history imposed a 
tax upon carriages which were used or hired for use, and 
thereby recognized tha t  i t  was not a direct tax. Then attention 
is called to the fact, which is  a fact- 


Mr. BEBERIDGE. The carriage tax  was held to  be a n  
excise. 


Xr. SUTHERLAND. Yes; the  carriage tax mas held t o  be 
an excise. I will discuss tha t  in  a moment. I t  is true that  in 
all of the lnws which have been passed by Cougress levying 
direct tases  they have been limited t o  lands, houses, and im- 
provements, escept in  one case where it was extended to slaves. 
I t  is  argued from tha t  that  that  amounts to a practical con- 
struction of tha t  provision of the Coustitntion by Congress. 
If it stood alone and we had nothing else but that, there would 
be much force in tha t  suggestion, but when we come to con- 
sider the history which led up to the adoption of thcse various 
laws we find tha t  Congress in limiting its direct taxes to lands 
and houses and the improrenlents 011 land was doing it not 
because it  recognized tha t  tha t  was the limit of its power, but 
because i t  recognized that  i t  was not expedient to extend the 
tases to any other objects. 


THE CARRIlGC TAX. 


First of all, le t  me discuss rery briefly the carriage tax. I t  
was clearly understood, a s  mill be seeil by the debates, that  the 
t a s  on carriages was a i ax  on the use or consnmption mil not 
upon the property itself. Let me call atteiltjou rery briefly to 
what Mr. Sedgwick said upon that subject. I quote the lan- 
guage which is reported in the Pollock case (157 U. S., 568) .  


Jlr. Sedg~vicli said, when thc l)ropositiou was first prescnted, 
that :  


A capitation tax, and texes on land and on property and income gen- 
erally, were direct charges. 


Xom, notice the Iangnage. Tlicse a re  thc debates in Coi~gkess 
leading up to the ndoption of the carriage i n s  : 


A capitation tax, and taxes on land and on prol?erty and income 
eraliy, were direct charges a s  well in the immediate as ultimate so&ces 
of contribution. H e  had'considered those, and those only, a s  direcc 
tases in their operation and cffects. On the other hand, a tax inlposed 
on a specific article of personal propert?., aqd ~~ar t i cu la r ly  if objects of 
luxury, a s  in tile case undcr consideration, I~,C had nercr supposod had 
been considered a direct tax, within the meanlng of the Constitution. 


Blr. ljexter observed !hat his colicague had stated the uleaning of 
ilirect taxes to be a capltatlon t as ,  c r  a general tax on all the taxable 
propcrty of the citizens; and tha t  a gentlclnnn from Virginia [Mr. 
Xicholns] thought the nleaning was thnt all tases are  direct which 
aye paid by the citizen wit!lout being recompensed by the consumer; 
bnt tha t  where the tax was only advanced and regald by the consumer 
the tax was indirect. H e  thouzht thar  both opinions were just and 
not inconsistent, though the gcntlcmen had differed about them. He 
thonght thnt n gencrnl tax on all .taxable propcrty mns a dircct tax, 
because i t  mas paid without being recompensed by the collsumer. 


Afterwards, when the bill mas put upou its passage in the 
House, the following occurred, and this is all that did occur, so 
fa r  a s  the debate is concerned, whcu thc bill was finally gnssed. 
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On Xay 29, 1794-nnd I quote directly from the Annals of 
Congress-this appears : 


Mr. Eladison objected to tllis tax on carriages a s  a n  unconstitutional 
tax, and, a s  an unconstitutional measure, he would rote  against it. 


nrr. Amcs said- 


Kow, niarl; you, Mr. Biadison aud Mr. Ames upon the final de- 
bate a r e  the only ones who spoke upon the question, one repre- 
sentius one side of i t  and the other the other side of it- - * 


Mr. Ames said tha t  i t  was not to be wondered a t  if he, coming from 
so different a part  of the country, should have a different idea of this  
t ax  from the gentlcmall who spolre last. In Massachusetts this tax 
had bcen long known : and there it was called an excise. It  was ditficult 
to  define whethcr a tax is direct or not. He had satisfied himself t h a t  
this-Gas not so- 


Now inarlr- 
Thc t l l i t ~ ~  falls not on the possessioti, but the use. 
Mr. BEVERIDGE. Mr. Ames thought tha t  if i t  had  been a 


direct tax he also would have been against it, but  he  was for it 
becausc he did not think i t  was a direct tax but an excise, a s  it 
was 80 considered ill 3Iassach~setts. IS tha t  correct? 


Mr. SUTHERLAKD. That  is correct. H e  understood that  i t  
was not a direct tas ,  because the duty fell not upon the  posses- 
sion, but uDon the  use, H e  went on to say: 


And i t  is very easy to insert a clause to tha t  purpose which will sat- 
lsfy the gentlemm himself. Mr. Madison had said tha t  the introduction 
of this  t ax  would break down one of the  safeguards of the Constitution. 
Mr. A. really saw very little danger t o  the Constitution from it. 


No~r-, the law, in terms, imposes a tax up011 carriages kept 
for use by the owner or kept by the owner for hire to  others. 
I am not quoting precisely the language, but that, in  substance, 
is the language. Therefore it is  not a tax directly upon the 
property, but it is a tax, reduced t o  the  last analysis, 
upon the use, upon the consumption. 


Mr. BSILEY. Will the Senator from Utah permit a n  in- 
terruption? 


Mr. SUTHEELAND. Certainly. 
Mr. BAILEY. I think when the Senator exanlines t h a t  stat- 


ute he will find that  those a r e  merely terms of description, and 
that  the tax is upon the carriages described and not upon the 
use. I f  I had any doubt about that, that  doubt would be 
solved to my mind by the circumstance that  the  man xirho kept 
a carriage for his own use, thongh he might not use i t  in a 
year, would pay precisely the same tax  a s  a man who kept a 
carriage and used i t  every day. In  other words, the owner of a 
carriage who might be abroad or away fro111 home a t  any given 
place, aild might not have used it ouce within the twelve 
months, yet would be compelled to pay the tax  the same a: 
another omner who used his carriage every day. That  being 
true, i t  does not seem possible to conclude that  the t a x  is on 
the use instead of on the article, because in the cases I haw 
instanced i t  would not be used in one case, and it  would bc 
used daily in  the other, and yet the t ax  would be still the 
same. It seems to me that the tcrms of the statute are  merely a 
description of the carriage. 


Mr. SUTHEI1LASD. And so, BIr. President, if any indirid- 
ual who would buy n bottle of whisky had self-control enough 
uot t3 make use of i t  for a year, he would pay in the price thc 
excise tax precisely the same a s  if be had used it in a single day 


Rfr. B-ULEY. Tlierefore the excise tax is not on the use ol 
the ~ ~ h i s l i y ;  it  is  011 the whisky itself. The man who sells il 
pays a11 occupatiou tas ,  but the  man who uses it pays no occu 
pation tax, and the only tax tha t  he pays is  on the article. Thc 
Senator's illustration is unfortunate for his nrguiuent, it seem 
to me. 


Mr. SUTHEELARD. The tax  is  upon the consunlable com 
modity. I t  is not upon i t  as  a property, but it  is  upon it  becausc 
it is  an article of consumption. 


RIr. BAILEY. Let us apply the Senator's OIVU illustration 
There is an excise occupation tax. Every man n7ho sells n-liislrg 
in  this Republic is  required to obtain from the Ge~!eral Gorern 
ment a license, and for that he p a p ,  I beliere, the sum of $2.5 
but the S i I n  is im~unlerial. Then, ln  additiol? to that, crery ma1 
who nlanufactwes whisky has t o  pay a t::s on the article itself 
The one is a n  occupntion tax, pure and simple; that  is, tht 
reveuue liceuse thnt is issued and paid for. The other is a ta? 
upon the article. O I ? ~  is plainly a n  excise or an occupation tax 
and the other is plainly a tax on the article itself. 


Mr. SCTIIERLBSD. TT'hat does the Seuator from Texa, 
thiuli Mr. h i e s  meant mhen Lie said, answering the objection o 
Mr. AInclison?- 


The daty falls not on the possession, but the use. 
Mr. BXIIJEY. I thillli Mr. Ames was mistalien, just like 


hare heard other me11 in both Houses of Congrcss quite equa 
to Mr. Ames clplnin ])ciiding bills, with mist:~lies so~uetime 
grosser than thnt. blr. Allies did not satisfy Mr. Madiso~ 


6th that  explanation, and consequently his invention did not 
erve i ts  purpose. hlr. Aiadison voted against tha t  lam. Mr. 
iadison followed i t  fro111 Congress into the public prints, and 
fterwards into the courts, and attacked it. 
Mr. SUTHEItLAKD. I thinlc, 011 reflection, Alr. Madison did 


gree with Mr. 41nes, because when Air. Madison mas Presi- 
ent of the United States he approved a n  act almost in  identical 
erms. . . 


Mr. BAILEY. That was because the court had in the mean - 
ime decided that Mr. Madison was  wrong, and Mr. Madison ac- 
[uiesced. I use the word "acquiesced " advisedly. Mr. Madison 
lever did adopt the opinion of the court, but he acquiesced in it. 


Afr. SUTHEltLAKD. I think, Mr. President, when me come , 
o consider the circumstance that Mr. Madison was regarded evi- 
Lently a s  the spokesman upon tha t  side which declared the 
tatute unconstitutional-for no one else spoke upon that  side, 
mt others voted with him-and that  Mr. Ames must be re- 
;arded a s  the spokesman for the opposite view-for the ma- 
ority ~ o t e d  with Mr. Ames and said nothing-it may be well 
Loucluded that Mr. Ames spoke the opinion of the majority of 
he Rouse of Representatives upon that  question mhen he said: 


The duty falls not  on the possession, bu t  the use. 
Mr. BEVERIDGE. Mr. President- 
The VICE-PRESIDENT. Does the Seiator from Utah yield 


o the Senator from Indiana? 
Mr. SUTHERLAND. Certainly. 
Mr. BEVERIDGE. This might be pointed out, tha t  whether 


Nr. Ames was right or wrong, he fortified his opinion by saying 
hat  this was the way the tax  was understood in Afassachusetts, 
vhere it had been known for a long time, and he gave the opin- 
on of the State which had employed this method of taxation. 
t was not his opinion only, but the upinion of the people who 
lad used it. Is that correct? 


Mr. SUTHERLAND. That is correct. I n  addition to thnt, 
Kr. Hamilton, in a brief made in the Hylton case i n  regard to' 
his very tax, called attention to the fact tha t  in England this 
sort of tax mas regarded a s  a n  excise tax, while in England, not 
~t that  time but later on, an income t a s  was regarded a s  a 
lirect tax. 


The other question ~vhich is suggested here is, tha t  Congress 
l a s  given a practical construction to this provision of the Con- 
stitution. 


Rlr. BAILEY. Mr. President, will the Senator permit me 
iust there, before he goes further, to make a suggestion? 


The VICE-PRESIDEXI?. Does the Senator from Utah yield . 
.o the Senator from Tesas? 


Mr. SUTHERLAND. I do. 
Mr. BAILEY. A final and a sufficient answer to Mr. Ames's 


?xplanation is, that  when that  very law reached the Supreme 
2ourt of the United States, although it mas elaborately argued 
ind considered from every point of view, there was not a justice 
there who adopted the suggestion of Mr. Ames. Not one of 
them construed the lam a s  a tax upon the use of carriages. 
Judge Char?, ~t is  true, in  arguing a s  to  the character of the 
tax, said i t  might be considered a s  a tax on expense, but the 
2ourt plainly indicated that  they understood the difference be- 
tween a tax upou use or a tax upon occupation and a t au  on the 
property itself. All of the judges in  that  case treated it a s  a 
tax on the identical article of property a s  such, in so many 
terms, but in classifying i t  a s  to  whether i t  would bc a n  excise 
or a duty or a tax, whether direct or indirect, Judge Chase, 
who delivered probably the most elaborate opiuion in the case, 
aid describe it  a s  falling within a t a r  on expense, and not on the 
use of the carriage. 


Mr. SUTHERLAND. Two of the judges-Justice Chase, and 
I hare forgotten now whether the other was Patersou or 
Iredell-agreed in the riew thnt i t  was a tax upon expense, 
nnd nlaintninnble a s  such. They seem to iinplr-because they 
quote fro111 Adam Smith upon that  subject-that if i t  had been 
a t ax  upon reveuue, which is another name for income, applied 
to income, ther  would not hare  Sustained it, because they quoted 
from Adam Sniith, who sharply distingaishes betn-ecn a tax 
upon revenue which he describes as  a direct t:lx, nncl a t ax  upon 
expense, which is an illdirect tax. 


JIr. BAILEY. The Senator from Utah, who is usually rery 
nccurate, will find hinlself mistalien wheu he says that anybody 
else in that  case expressed the opinion that this n-as a tax 
011 expense. I think i t  was Justice l'nterson who closed what 
he called his ' I  cliscourse"--rather a peculiar way to describe n 
judicial opinion, but a very proper way to describe soul? modrm 
ones, I should say-he concluded his discourse, a s  he describes 
it, by that  quotation from Adam Smith. I do xot s;ly ~ ~ o s i t i ~ e l y ,  
for those nlatters are  not very nlaterial and escape the ~ o s t  
attentive of us, but still I think the Senator fro111 Utah will. find 
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upon reference to  the case tha t  Justice Chase was the only one 
who undertook to classify it a s  a tax upon espense. 


Mr. SUTHERLAND. Mr. President, I think the Senator 
from Texas, and not myself, is  mistaken upon that  matter. 
Justice Chase, in  the course of his opinion, uses this language: 


* * I t  seems to me t h a t  a tax on ex ense is  an indirect tax 
and I think an annual t ax  on a carriage for t!e conveyance of person; 
is. of that kind, because a carriage is a consumable commodity, and such 
annual tax on it is  on the expense of the owner. 


Mr. Justice Patcrson said-and he  is the other judge whom I 
have in mind : 


The impossibility of taxing people Cn proportion to thelr re.L'enue, by 
any capitation seems to have given occasion to the invention -of taxes 
upon consuma61c commodities; the State, not knowing how to  tax di- 
rectly and proportionately- 


He quotes from Adam Smfth- 
the recenue of i ts  subjects, endeavors to  tax i t  indirectly by taxing their 
exsense which i t  is  sup osed in most cases will be nearly in  propor- 
tion to h e i r  revenue. &eir expense is  taxed by taxing the consumable 
commodities upon which i t  is  laid out. 


So both of the justices concur in the view that  this is a tax 
upon expense. 


Mr. BAILEY. The justices did not concur in saying that  
the particular tax nnder consideration was a t ax  on the use of 
the carriage. Neither of them said that. Justice Chase did 
treat i t  a s  a tax on expense, but Justice Paterson simply mas 
classifying it- 


Mr. SUTHERLAXD. B u t  they both say tha t  a carriage is 
a consumable thing; and t h a t  being so, the t ax  upon tha t  con- 
sumable thing is  a t ax  upon expense. How would they other- 
wise tax the use of a thing? 


Mr. BAILEY. Now let us  reverse i t  'I'hen, it can not be a 
tax on i ts  use. 


Mr. SUTHERLSND. W h y ?  
Mr. BAILEY. Because very plainly the tax  on the use of a 


carriage would be from day  to day  a tax on something con- 
sumed-consumed a t  once, consumed in the use, and the  single 
use of it, a s  food. A tax  on that  would be permissible, but it 
would not be a tar on the use of it. 


Mr. SUTHERLAND. The Senator will not insist tha t  con- 
sumable commodities a re  only those which can be consumed a t  
once? 


Mr. BAILEY. Oh, no. The  Senator does not contend any- 
thing of that  kind. The Senator is only contending tha t  a de- 
scription which includes them can not be accurate for t h e  pur- 
pore which the Senator has in  hand;  in  other words, a carriage 


- is  a consumable commodity, it is true, but the consumption 
might extend o w r  a period of fire o r  ten years. 


1\11.. SUTHERLSXD. How is it  consumed? By the use, of 
course. 


Mr. BAILEY. No; but by the wear and tear. A carriage 
will last longer when used every day than it will if stood up  in 
a carriage house and not used a t  all. 


1\11.. SUTHERLAND. Then it is not consumed. It wears 
itself out. 


Mr. BAILEY. It wears a n d  rusts. 
Mr. SUTHERLAXD. We do not speak of anything which 


hns been laid away and left alone and left to rust a s  having 
been consumed by any person. 


MI.. 134ILEY. No; but it is consumed, and that kind of a 
cni-singe would hare paid t h e  tas under the act in question in 
the Rylton case precisely a s  would a carriage that had been 
used every clay. Therefore t h e  tax could not hare been on the 
use. but i t  was on the possession. 


Mr. SUTHEELAND. The  Senator from Texas certainly 
wo~ild not insist that  nn article of food which had been laid 
away and permitted to  spoil had  been consumed. Neither has 
a c:~rringe that  is laid away a n d  permitted to  wear out in  that  
jvay bcf-n consulned. 


Mr. BAILEY. The Senator from Utah confirms my a r m -  
meut. 


Alr. SUTIIER1,hND. When me spealc of a carriage having 
beeil consnmecl, or other M u g s  having been consumed, we mean 
they hnve been consunled by use. 


Mr. BAILEY. The Senator confirms my argument, if he 
will permit me. T a l x  the case of food tainted or diseased, and 
not used a t  all, and get i t  is subject to  a tax. You pay the 
tax just the same whether you throw it to the dogs or feed i t  to 
people. 


Mr. SUTI-IERLAND. But because- 
Mr. .BAILEY. Kot because i t  may be used. Under my argu- 


ment that mould be true; bu t  under the Senator's argument i t  
~vould be because it  mas used; in  other words, the Senator says 
that carriage tax mns 011 the use of the carriage, md I say i t  
mas on the possession of the  carriage, because the tax  was 
levied on a carriage possessed and not used, precisely a s  on a 
carriage possessed and used, a n d  the terms of the statute a r e  


merely descriptive. They describe the carriage subject to the 
t ax  and not the use. 


Mr. SUTHERLAND. The Senator from Texas is  always so 
plausible in what he says that  I am never quite certain whether 
h e  has convinced my intellect o'r only stirred my emotions, but 
it seems to me tha t  when the justices of the Supreme Court 
say t h a t  a carriage is a consumable thing, and that  the tax is 
on the expense of the owner, i t  is  not different when analyzed 
from their having said that  it mas a t a x  upon the  use of the 
carriage. I a m  unable to  see the distinction; and either the 
Senator from Texas or myself i s  refining overmuch upon the 
question. I will not undertake to say which. 


THE STATUTES IXPOSIXO DIRECT TAXES. 


Row I come to t h e  second branch of this question, the prac- 
tical construction of the constitutional pro-rision. It is true, a s  
I have said, t h a t  by various acts of Congress which hare been 
passed, beginning in 1796, up to and including IS64 or 1865, 
Congress has always levied these direct taxes upon lands, 
houses, and improcements. Therefore i t  is argued by the Sena- 
tor  from Texas and  others who agree with him tha t  Congress 
by tha t  in  effect has  said that  i t  had no power to impose taxes 
upon anything else except those objects. I think 1 fairly state 
the  proposition. T h a t  might lead to this conclusion, which is, 
of course, a n  extreme one: If Congress had not leried a direct 
t a x  a t  a l l  according to that  sort of reasoning it would be a 
construction upon t h e  part  of Congress that it had no pOWCr to 
levy a direct t a x  upon any article. Certainly that  conclusion 
can not be justly arrived at. I submit when me come to con- 
sider the history surrounding the adoption of this first law- 
and  al l  the  other laws were founded upon it-it i s  found be- 
yond question t h a t  Congress confined its direct taxes to this 
class of property because it recognized that  i t  was expedient to 
do so, not because i t  recognized that  i t  had no power to do 
otherwise. On April 1, 1796, the House having under consfd- 
eration a resolution calling on the Secretary of the Treasury to  
formulate a system for direct taxation, Mr. Williams, after ex- 
pressing his  wish t o  see a plan brought forth by the Secretary, 
although such tax  should be resorted to  only in  t i e  of war or 
necessity, said : 


If the tax be indirect, i t  wiV be optional with them- 


And thehontext shows that  he was speaking of the  farmers-- 
whether they pay it or  not, in times of scarcity and when their crops 
return they will purchase a larger quantity, ahd by that  means pay 
a double tax. 


His  opinion clearly was that  a n  indirect tax is one imposed 
upon consumption. H e  proceeds : 


~ n d i r e c t  taxes a r e  paid' af the option of the consumer, and those 
taxes operate as a spur to industry, a s  well as  an encouragement to 
their own manufactories. 


Mr. Gallatin, during the course of the debate upon this reso- 
lution, said : 


B~ the present resolution the Secretary of the Treasury is ordered 
to make out  such a plan of direct taxation as shall be agreeable to 
the laws of the different States. 


Let me stop there to say tha t  this resolution which was intro- 
duced and afterwards passed called upon the Secretary of the  
Treasury to  Present a plan for imposing direct taxes agreeable 
to the laws of the different States. I f  Congress had been fol- 
lowing the dictum in the Hylton case, a direct tax would have 
been limited to lands, and they would not have submitted to  
Mr. Gallatin a request to formuZtte a plan for putting taxes 
upon the objects which mere taxed in the various States. They 
mould have simply followed that  dictum and themselves a t  
once imposed taxes upon the articles which had been mentioned 
by the Supreme Court. 


Mr. Gallatin pointed out that  the proper objects of direct 
taxation, in his opinion, mere visible, and especially-not alone, 
but especially-real property; that  he thought the pnly way to 
t a x  in\-isible property was in an iudirect way, because of the 
in~possibility of valuing i t ;  and r e t  his argument concedes that  
eren inrisible property mag be taxed in a direct may. 


Tet  in  the Eastern States- 
H e  goes on to say- 
Yet in  the Eastern States they taxed In a direct way real and per- 


sonal risible and invisible, known or supposed property, and i t  was a 
question with him whethFr that  r a s  not the chief cause of the prejudices 
which existed against dxect tantion in those States. 


Mr. Gallatin thought it would be better if the committee had 
reported-I call your attention to this-for n t n s  on homes and 
land, which might be raised without difficulty, iustead of the 
presertt plan to be applied to the, laws of the  different States 
and to embrace the defects of all. 


That  was nearly two years after the decision in the H:!ton 
case. B a d  it been understood that the dictum i n  the Hylton 
case to the effect t h a t  direct taxes should be confined to land 
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taxes mas 6~ontrolling, would not Mr. Gallatin or somebody 
have said, Gentlenicn, there is no use considering this ques- 
tion; the Supreme Court has  decided that  the tax must be 
confineil to land." But, instcad of doing that, hlr. Gallatin said 
that  he was sorry that the comnlittee had not reported for a tax 
on houses and lands, which might be raised without difficulty, 
instead of the present plan. I f  he believed tha t  the Hylton 
case was controlliug, mould he not have said that  the  com- 
mittee should have reported for that  plan, not because i t  mas 
t h e  convenient one, but because the Supreme Court of the 
United States had decided that  i t  was  the only one? 


Mr. BORAH. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Utah yield 


to  the Senator from Idaho? 
Mr. SUTHERLAND. Certainly. 
Mr. BORAH. The Seuator from Utah, of course, will re- 


member that  Mr. Gallatin mas one of the men who insisted 
tha t  the difference between direct and indirect taxation was 
t h e  distinction which was made by Adam Smith, tha t  it could 
be shifted. 


Mr. SUTHERLAND. Yes; I will come to tha t  in  a moment. 
Mr. EOKAH. The Senator f r o u  Utah knows that  the 


Supreme Court has rejected tha t  doctrine. 
Mr. SUTHERLAKD. I nin not so certain about that. When 


I come to discuss the decision of the Supreme Court, I am not 
a t  all  certain that  I shall agree with the  Senator upon that  
proposition. 


The resolution was finally adopted to repol% a- 
Plan for laying and collecting direct tares, by apportionment among 


the  several States, aqeeably to  the rule prescribed by the Constitu- 
tion, adapting the same- 


Now mark this- 
a s  nenrly as  may be to such objects of direct taxation and such modes 
of collection as  may appear, by the lams and  pmctices of the States, 
respectively, to be most eligible in  each. 


The original draft of the resolution left out the words " a s  
nearly a s  may be," so that  i t  read that  i t  should be "adapted 
to such objects of direct taxation a s  were most eligible in  each 
State." 


But i t  was recognized, a s  the  debates show, that  perhaps 
that  was unwisely tying the Secretary of the Treasury to  a 
hard and fast rule and that  he should be given some leeway, 
and so the words " a s  nearly a s  may be" were inserted, leaving 
him to select from these various objects some of them if he 
saw fit. 


On December 14, 1796, the Secretary of the Treasury, Mr. 
Oliver Wolcott, jr., transmitted, in  response to this resolution, 
a most elaborate report. H e  first discusses the revenue neces- 
sary to be raised, and he suggests that  a direct t ax  amouuting 
to $1,454,000 shall be imposed. Then he proceeds to give the 
anlount which shall be apportioned to each State  in detail. 
Then he takes up and reviews a t  great iength the taxing laws 
of the various States and quotes, not i n  precise terms, but in 
substance, all the various state laws with respect to the subject 
of taxation and the modes of taxation. A review of these vari- 
ous laws shows that the s ~ s t e m s  in force in the various States 
were utterly different both a s  regards the objects of tasation 
and the methods of imposing the tax. 


Mr. BORAH. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Utah yield 


further to the Senator froul Idaho? 
Mr. 8TjTHERLAKD. Yes. 
Mr. BORAH. Before the Senator from Utah l e n ~ e s  that  


subject, do I understand the Senator contends that  Congress 
did levy direct tases on other property than that  of land? 


Mr. SUTIIERL4ND. I do not. I have already said that  
Congress, in all  of these lams which have been passed upon that  
subject, has confined indirect tases  to lands and buildings and 
the inlprovements upon land. 


Mr. BORAH. Then, yhatever the argument of Mr. Gallatin 
and those other luen m ~ g h t  h a ~ e  'peen individualls, Cougress 
accepted what the Senator calls the dictum in the Iiylton 
case." 


Mr. SUTHERLAND. No; the Senator misconceives eutirely 
what I haye said. What I say i s  tha t  Congress did not follow 
the Hylton case a t  all, the dictum of which was that  Cougress 
had no power to levy any other direct t ax  except upon lands and 
houses and improvements. Congress expressly recognized by 
this resolution that i t  had the power to  impose direct tases 
upon all  the things that  were tased  in the various States, and 
it requested the Secretary of the Treasury to report a plan of 
direct taxation which should be, in the language of the rcsolu- 
tion, "adapted a s  nearly as  may be to such objects of direct 
+$sation a s  are  most eligible in the various States," rccogniz- 
- 


Mr. BORAX Mr. President- 
Mr. SUTHERLAND. If  the Senator mill pardon me-clearly 


recognizing the power to  impose direct taxes upon other objects, 
but, a s  I shall show the Senator in a moment, the Secretary of 
the Treasury reported tha t  i t  was inexpedient to impose direct 
tases upon any other objects except land, and pointed out the 
reasons why the Congress, a s  a matter of espediency, and not 
a s  a matter of power, should impose the  tases  upon land. 


Mr. BORdH. But  the fact remains that, whether the Con- . 
gress considered it expedient or not, Congress never exercised 
the power contrary to  the dictum, a s  the Senator calls it, iu 
the Hylton case. 


Mr. SUTHERLAND. I h a r e  already said so. 
Mr. BORAH. And never has in  i ts  history? 
Mr. SUTHERLAND. Never has in i ts  history. 
Mr. BORAH. So expediency has  become almost synonymous 


with power. 
Mr. SUTHERLAND. It has  been recognized that  the opinion 


of the first Congress regarding the  inexpediency of levying a 
tax upon any other articles was sound; and it has been fol- 
lowed. Tha t  is  all. Now, le t  me call attention very briefly to 
the various things mhich were the subject of taxation in the 
States, a s  shown by this very elaborate report which I have 
upon my desk First, there were capitation taxes, which were 
imposed in Vermont, New Hampshire, Massachusetts, Rhode 
Island, Ceuuecticut, North Carolina, and Georgia. Second, taxes 
on horses and cattle, with certain exceptions, in  Vermont, New 
Hampshire, Alassachusetts, Connecticut, New Jersey, Pennsyl- 
vania, and Kentucky. In Virginia horses alone mere taxed. 
A11 the stock of farms was included in Rhode Island, qew 
Pork, Delaware, and hlaryland. I n  al l  the other States no 
part of the stock on farms was subject to taxation. Third, 
taxes were imposed on the  mass of real and personal property, 
with certain exceptions, i n  Rhode Island, New Pork, Delaware, 
and Maryland. I n  the  other States specific objects were desig- 
nated. Fourth, land was taxed in a l l  the States except Ver- 
mont and Delamare. 


I call especial attention to the fact t h a t  lands in  all  the States 
except Vermont and Delaware-and it was pointed out that  in 
the case of the latter State  they were about to  adopt a t ax  
upon lands, leaving only Vermont out-that lands were taxed 
in all the States, with this exception, and t h a t  they were taxed 
in n variety of mays i n  the  different States. I n  Massachusetts 
and New Hampshire they were taxed according to the produce 
or supposed annual rent o r  profit. Fifth, stock employed in 
trade and manufactures, and  money loaned were tased in some 
States, but not in  all. Sixth, assessments a t  discretion on sup- 
posed property or income of individuals were permitted in  
various degrees, and  under different modifications, in some 
States. I n  Delaware, for example, the tax is imposed upon the 
estimated annual income, without reference to  specific objects. 


The Secretary of the  Treasury then proceeded to lay down 
the plans which may be considered, a s  follows: 


First. Declaring quotas of different States, fixing time for 
payment, and prescribing in case of delinquency assessment and 
collection upon the same objects of taxation and under the  same 
rules by which the last taxes a r e  assessed and collected by the 
respective States. 


H e  dismisses that  plan a t  once, because he points out that 
that  simply undertakes to put i n  operation the plan of requi- 
sitions which had been a n  utter failure under the Confederation. 
The secoud plan was: Assessment aud collection u~ider author- 
ity of the United States upon the same objects aud under the 
rules by which taxes were collected in the respective States. 


The third plan was: Defining certain objects of taxation and 
principles of assessment, according to which taxes should be as- 
sessed, to be collected under uniform regulations. 


These two propositions he considers a t  length. Let us  in- 
quire, then, for a moment, what  tlley are. First, a plan which 
will impose the tases  upon all  the various objects which are  
taxed in the various States of the Union, which, ns I have 
nlready shown, includes laud, houses, the improremeuts of real 
estate, horses, cattle, the nlass of personal property, and incomes, 
resulting from whatever source they mny. That  is the first 
plan which he proposed. Next, he proposed a plan which 
would collect out of these various things which mere the sub- 
ject of taxation in the States some articles which a r e  most 
eligible for tnsation, not imposing the tax upon 311 the articles, 
but upon some of them. H e  said: 


It appears from the account a l r e n d ~  giren of the fiscal systems of 
the sereral States tha t  in  many instances they llarc been long estnb- 
iished ' that  in general they arc  well n p ~ r o r e d  by the people; tha t  habit 
has rchered  nn acquiescence under the rules they impose fnmillar. A 
prcsumption in favor of their intrinsic merit arises from their having- 
becn enacted by lcglslatures possessed of n minute and particular lrnowl- 
edge of the circumstances and interests of the respective Statcs;  nnd i t  
may be conceded tha t  so f a r  a s  the principles of tlie state systems can 
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with propriety be adopted by Con-ress the hazards of new experiments 
and thc clclays incident to the oorgahization of a new plan will be 
avoided. 


H e  then proceeded to point out objections to this method 
mhich arise from the variety and the lack of harmony in the  
objects tased by the various States. He says: 


If a n  articlc is taxed in onc State and is entirely exempted or differ. 
cntly taxed in auothcr State, the action of the tax upon the same sub- 
ject must bc difrcrent in these digerent situations ; in the State in which 
the article is taxed i t  must suffer not only from the new and disad- 
vantageous relation in which i t  mill be olaced in resnect to  other 
branches of industry, but  i t  must also suffer from cornnetitions of in- - .  . . 
dustry similarly employed in other States. 


After discussing that  phase of it most exhaustively, he con- 
cludes : 


The Secretary presumes tha t  i t  has  been evinced t h a t  there are  
weighty if not insupcrable objections against an adoption of the s tate  
sxstems'by the United ~ t b t e s ;  the more difficult task of proposing a 
plan not attended with difficulties of equal o r  greater magnitude remains 
to be attempted. To this end, a review of the principal tases  collected 
i n  the several States appears to  be necessary. 


Then he  goes on and reviews the various objects of taxation, 
and among them he points out capitation taxes, taxes on stock 
and l~roduce of farms, taxes on stock employed in trade and  
manufactures, and money loaned a t  interest, taxes on profits 
resulting from certain employments, and taxes on land, a s  to 
which he observes : 


A direct tax in the sense of the Constitution must necessarily 
include a tax dn lands;  i t  therefore only remains t o  determine on a 
mode of assessment, of which the prlnc~ples shall be, a s  nearly a s  
possible, certain, uniform, and equal. 


H e  then goes over the various methods of imposing the tax  
upon land in the various States. H e  dismisses a t au  on quanti- 
t i& a s  being manifestly unequal. H e  says that  in some States 
taxes are  imposed proportionate to  the annual income or rent, 
but he thinks this does not afford a s  correct a standard a s  
tases proportioiled to  value; tha t  is, the amount for which 
lands will sell. 


Aud he concludes, finally, his reriew of the subject, a s  follows: 
I t  does not appear expedient tha t  the proposed direct tax should be 


estentlcd to any other objects than have been mentioned. These a re  
a s  follows : 


First. Lands which i t  is proposed should be taxed a d  valorem but  
under limitations, to be prescribed by .1 .a~  in respect to  the esti&ted 
value of uninclosed and unimwroved lands.' in districts t o  be defined. .--.- 


Second. IIouscs exceeding in value those most generally Occupied by 
farmers and laborers. which are  proposed to  be distributed, in each of 
the States, into thrcc'classes, with refercncc to  their value. to be tared 
uniformly in each class, a t  specific rates, to be prescribed h$ law. 


Third. Slaves in general or  of such descriptions a s  shall be deter- 
mmed by law, to be taxed i t  one uniform rate. 


The plan, mhich was suggested by the Secretary, was ac- 
cepted by the Committee on Ways and Means, and that  com- 
mittee reported a resolution substantially approving the plan. 


Let me pause for a moment to call attention to the siguifi- 
cance of this situation. The I-Iylton case had been decided. Un- 
doubtedly the Congress was familiar with that case. Eut  in- 
stead of following its dictum on the subject of what constitutes 
a direct t ax  a s  a matter of course, when they came to consider 
the question of formulating a plan for direct taxation they sub- 
nlittcd the question to the Secretary of the Treasury, who was to 
reporl a plan of direct tasation adapted a s  nearly a s  might be 
to  the objects of taxation in the various Stztes. 


If there can be a clearer repudiation of the dictum of the 
Supsellre Court in the Hylton case, I am unable to see it. In- 
stead of following it, they repudiated it. Instead of accepting 
the dictum of the Supreme Court, they set it aside and called 
upon the Secretary of the Treasury to report to them, ~ o t  :t 
plan in accordalicc with t h a t  laid down by the Supreme Court, 
but a plan of insaiioll entirely different from that  laid down 
in the dictum of the Supreme Court. 


Speaking of this plan in  the Congress, Mr. Harper, in dis- 
cussing the advisability of direct Or indirect taxes. mid :  


The whole question was:  Vhich way will be the most convenient to 
draw the sum wanted- from them- 


JIeaniug a s  betn-een direct tases  and indirect tases- 
whether by a circuitous or  indirect mode or by a direct and positive 
mcthod? 


Mr. IIeuderson, a Member of the House, speaking against di- 
rect tasation, said : 


The drawing of rcrenue by coercion from our Citizens appears to me 
one of the most dclicate aud  dimcult subjccts tha t  Goverliment can 
engage in. 


Mr. Varnum discussed the  comparative advantages of direct 
and .indirect taxation, saying that  he thought additional sums 
needed ought to be raised by duties on imposts and excises, 
this beiug a metliod of taxation with which they were ac- 
quainted and which esperieuce had taught them the operation 
of under this Gorernment. H e  then proceeded : 


Cut such is the variegated interest of the United States, and such 
their diversified mcthod of levying and collecting direct tares, tha t  no 


uniform system of direct taxation can be dcvised which will apply to 
the custom of any two of the Stntes;  and unless you adopt the rulea 
of some one of the States, lour  svslcui will be divcrse from anv one 
~ h i c h  has ever been practIFed upon in any part of this Union.- But 
if sou  adont the method which has been nrescribed bv nnv one of the  
s t a te  goveFnments and  which may yobalily be very b roF&lyado  ted 
to suit the circu&stances and conci late the feelings of the peo fe of 
such State, even in t h a t  case SOU will have the prevailing opinfon of 
the people in 18 States out  of 16 dlrectls o ~ ~ o s c d  to sour system. 
And Chis opinion having been acquired from Tong expedence of the 
ooeration of direct taxes (which most of the States have of necessitv 


H e  then discusses the Secretary's report and the  three modes 
therein set forth. H e  differs with the Secretary respecting his 
conclusion that  the third mode is preferable, because i t  destroys 
the equality of taxation and saddles the farmers with a n  undue 
burden. H e  says: 


-4nd shall a system of direct taxation be adopted under the ~ o v e r n -  
ment, which the people have formed upon the principle of equal liberty, 
which mill oblige the industrious farmer to  pay a land tax and a tax 
on his building--which in most instances indudes nineteen-tmentieths 
of his oronertv-and al l  the monev holders. holders of all other kinds 
of propkrt?, and those who, from profession'or emolument derived from 
thc operation of our Government, are  living in aflluence be exonerated 
from any par t  of the burden, except a small pittance for the houses 
thev live in 7 * * - - - < - - . - - - . 


* * * If a direct tax should ever become necessary under this  
Government, I hope i t  will embrace all the objects of taxation which 
hare  been designated by the particular state governments ; and  notwith- 
standing the ingenious reasonings in  the Secretary's report ngainst the 
practicability of the second mode thcrein stated, I am unable to figure 
to  myself any possible inconvenience which would arise from i t  on the 
ground of the  objections. And n-hy tha t  system was not  adhered t o  in 
the report I am a t  a loss to  know, for  the resolve directing the report 
to  be made contemplated no  other. 


All the way through these debates, which I shall not attempt 
to  quote from further, it clearly appears that  the  differences , 
of opinion were not upon the question of pomer, but only regard- 
ing the  question of expediency. There was absolutely no ques- 
tion raised in  the debates, from one end to the other, a s  to the 
power of Congress to  impose direct tases  upon any of these 
various objects. 


Mr. SMITH of Michigan. Mr. President- 
The VICE-PIIESIDENT. Does the Senator from Utah yield 


to  the  Seuator from Michigan? 
Mr. SUTHERLAND. I do. 
Mr. SMITH of Michigan. I have been very much interested 


' 


in the quotations from the contemporaneous debates in connec- 
tion with the report of Secretary Wolcott. I was rather im- 
pressed the other day, when the Senator from Texas [Mr. 
BAILEY] mas speaking, with the idea that  he dismissed that  
matter a s  having no special bearing upon the situation, because 
of the liberality and freedom with which me introduce resolu- 
tions. I should like to ask the Senator from Utaq whether he 
has reached any conclusion a s  to the deliberation with which 
tha t  was done in those times a s  compared with the present? I t  
seems to me i t  was in a formative situatiou; and, being in that  
situation, that  Congress called for inforn~ation and advice and 
plans with greater care and solemnity than we do now ;- and that 
i ts  action in this respect can not be dismissed with a mere wave 
of the hand a s  a practice to which no weight should be attached. 


Mr. SUTHERLAND. I think the Senator from Michigan is 
quite correct about tha t ;  nnd in addition to what he suggests, 
this may be also considered: The early Cougresses were not 
confronted and embarrassed by the great n~ultiplicity of tliings 
with which the modern Congress has to deal. Because of the 
very fact tha t  there were few questions presented to them, 
they could consider them with greater deliberation. Here is 
the Congress of this day haring literally thousands of bills in- 
troduced a t  every session-literally hundreds of different qules- 
tions conling up. It is perfectly manifest that we can not give 
the various questions a s  much care, a s  much deliberation a s  the 
early Congresses were able to  give them, and history bears out 
that  statement. 


But  the debates themselres show that  this question was con- 
sidered day after day. One Member ~vould speak UpOD one side 
of the question of expediency; another on the other side of the 
qulestion of expediency. But always i t  was the question of 
expediency a s  to  whether this t a x  should be confined to land, 
and never the question a s  to the power to do it. Never was 
there a suggestion made, when that  law was being discussed, 
that  the power of Congress in imposing direct tases  under the 
Constitution was limited to land, houses, nnd improvements. 
But  there was a concession and a claim, r u n n i ~ ~ g  through all  
these debates, tha t  the power of Congress reached to all  the  
various objects of taxation; and i t  mas simply a question of 
expediency a s  t o  whether it should be confined to some of the ' 
and, if to some of them, to which? -dY 


i 
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Senators say here that  the Congcss was follovring the IIylton 
casc, which wns decided two xc:Lrs previously. Senators may 
se;lrch i11 vaiu the i ldx~tes  upoil this very tax  law to find a 
single reference to the Hylton casc. The Hylton case was left 
entirely out of considerution. Kobody in the Congress paid the 
slightest atteution to it. The whole debate n7as upon the report 
of the Secretary of the Treasury. 


I will simply say, with reference to these subsequent statutes, 
that  the questions were not debated. In view of the fact that  
they had been thrashed out a s  fully and coln~letely a s  they were 
in the First Congress, which adopted the lam, subsequent Con- 
gresses simply followed its action without question. 


Mr. BOILAH. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Utah yield 


to  the junior Senator from Idaho? 
Mr. SUTHERLAND. Certainly. 
Mr. BORAII. Does the Senator from Utah mean to say that 


the subject \%-as not again debated by Congress? There was a n  
extensive and prolonged debate in  1813 in which it was dis- 
cussed in detail. 


Mr. SUTI-IERLAND. Upon what question? 
Mr. BORn4H. Upon the question of the advisability of levg- 


ing a direct tax. 
Mr. SUTHERLAND. If I said tha t  was not debated, I was 


in  error. I t  ~ r a s  debated; but what I mean to say is  tha t  Con- 
gress nerer debated the question of the power t o  impose the tax. 
,What they were debating was the question of the expediency 
of imposing it. The subsequent Congresses simply followed the 
pathway which had been marked out by the First Congress upon 
tha t  subject. 


Mr. BORAEI. Mr. President, one of the great arguments 
against this tax lam has  always been tha t  the direct tax was 
not contemplated to cover anything but  land, because i t  was 
inexpedient to levy it upon anything else. 


Mr. SUTHERLAND. That may be true, but I fail  to see how 
that  detracts in any manner from the suggestions that  I have 
made. 


Mr. BORAH. I t  detracts in  this way- 
Mr. SUTHERLAND. If t h e  Senator will permit me, the 


claim of the Senator seems to be that  because the First Con- 
gress passed laws confining i t s  direct taxes t o  lands and im- 
prorements, that  i s  a concession that  Congress has no power to 
impose them upon anything else. Tha t  is the argument of the 
Senator. 


Blr. BORAEI. Mr. President- 
The PRESIDING OFFICER (Bi r .Cuxmas  in the  chair). Does 


the Senator from Utah further yield to the Senator from Idaho? 
Mr. SUTHERLAND. Certainly. 
Mr. BORAEL Was not this lam. confining this tax to lands. 


enacted a t  a time when Congress mas s e a r c l h g  everywhere foi  
something to t a s ?  As said by Justice White, i n  his dissenting 
opinion, it is rather remarkable tha t  a t  a time when Congress 
was searching for things upon which to lay a direct tax, i t  
nevertheless confined i ts  operations t o  lands under those circum- 
stances. It is just a s  strong a n  argument, it seems to me, in  
favor of the proposition that  Congress understood they could 
not go further than lands in laying a direct tax. 


Mr. SUTHERLANTL I t  seems to me that  tha t  argument 
fails of its weight when we come to consider the fact t h a t  the 
Members of Congress, dealing with the subject over and orer 
again, asserted that  they had the power to impose direct taxes 
upon a l l  the objects of taxation i n  the various States, but argued 
the question only a s  a matter of espcdiency. 


TIlE DECIDED CASES. 


So much for that. The final and last phase of the matter 
that  I desire to  discuss i s  the decisions of the Supreme Court 
upac this question. Prior to  t h e  Pollock case, fire cases were 
decided by the Supreme Court which a re  relied upon here and 
elsewhere as  establishing the rule tha t  a direct t a x  within the 
meaning of the Constitution includes only a capitation and land 
tax. Those cases a re  Hylton v. United States ( 3  Dall., l 'il), 
Pacific Insurance Company v. Sollle (7 Wall., 433), Veozie Bank 
v. Fenno (S  Fall. ,  533), Scholey v. Rew (23 Wall., 331), and 
Springer v. United States (102 U. S., 586). 


I hare read those cases, every one of them, not only once, 
but some of them several times, with great care, and I think 
erery one of them, with the esccption of the Springer case, 
can be clearly reconciled with the majority decision in the 
Pollock case ; and inasmuch a s  t h e  Hylton case i s  the foundation 
for the decision of the Supreme Conrt in  erery one of the cases 
which follo\ycd, I think n soinewhat careful analysis of that  
caw should be mnde first, because if that  case, which was the 
foundation case upon which the ~ t h e r ~ c a s e s  rest, is  incorrect, 
they all fall. If you pqt in a foulldation which is insecure, i t  


makes no difference how high the superstructure may be. 
When you tear out the foundation, the superstructure comes 
with it. And if the I-Iylton case i s  bad law, necessarily the 
cases which follow it and depcnd upon it  must be equalIy bad. 
When I say the cases which folio\\-, I mean the dictum in the 
various cases upon the subject of direct taxation. 


There were three opilliolls delivered in the Hylton case, seri- 
atim, by Justices Chase, Paterson, and IredelL 


Justice Chase, af ter  discussiug the question of taxation under 
the Constitution generally, says : 


The Constitution evidently contemplated no taxes as direct taxes but 
only such a s  Congress could lay in proportion to  the census. ~ h e ' r u l e  
of apportionment is  only to  be adopted in such cases where I t  can rea- 
sonnblv apply' and the subject taxed must ever determine the appllca- 
tion o? the rdle. If i t  is proposed t o  tax  any specific article by the 
rule of apportionment and i t  would evidently create great fneguazlty 
and injustice, i t  is  ut~reclsonab~c to  sag t h a t  the Constttution intended 
such t a s  should &e laid bv  that rule. 


It appears to  me thnt" a tax on carriages can not be h i d  by the 
rule of apportionment without very great inequality and injustice. For 
example: S u ~ p o s e  two States, equnl in  census. to  Dav $80.000 each. by 
a tax on carriages of $8 on eve6v carriaze. and i5 dne. S h t e  there.ar& 
100 carriages and i n  the other 1-000. TIhe owners of carriages in one 
State would pay ten times the th of owners in the other. A in one 
State would pay for h i s  carriage $8, but B in the other State would 
pay for his carrlage $80. 


Then he  goes on to say: 
I t  seems t o  me t h a t  n t a r  on expense i s  on a n  indirect t ax ;  and I 


think a n  annual t ax  on a carriage for the conveyance of persons is of 
that  kind, because a carriage is a consumable commodity and such 
annual tax on i t  i s  on the expense of the owner. 


I am inclined to  think- 
Notice the caution with which he uses the expression- 
I am inclined to think, but  of this I do not give a judicial opinion, 


that  the direct taxes contemplated by the Constitution are only two 
to wit, a capitation or  poll tax, simply, without regard to property: 
profession, o r  any other circumstance, and a tax on land. 


How under heaven can a n  expression of that  kind be tor- 
tured into a decision t h a t  the  only direct t ax  under the Con- 
stitution is a t ax  on land? Does a judge who undertakes t o  
decide a question say, " I  a m  inclined to think, but of this I 
do not gire  a judicial opinion?" Is such a n  opinion binding 
authority? It i s  the purest kind of dictum, and it does not 
rise to the dignity of dictum ordinarily, because when a judge 
ordinarily uses the espression, he uses it positively. 


Mr. Justice Paterson, discussing the question, said: 
I nerer entertained a doubt t h a t  the principal- 


Here is another opinion which is said to be the foundation 
for  the decision t h a t  direct t ases  a re  confined to land- 


I never entertained a doubt tha t  the principal, I mill not say the 
only, objects tha t  the  framers of tlie Constitution contemplated, a s  
falling within the rule of apportionment, mere a capitation tax and a 
tax on land. 


H e  does not say positively that  i n  his opinion these a r e  the 
only direct tases, but only tha t  in his opinion those a r e  the 
principal ones. Then he goes on and .discusses the inability 
to apportion i n  somewhat the same way that  Mr. Justice Chase 
has done. Then he proceeds: 


How would i t  work? In some States there are many carriaqes and 
in others but few. Shall the  whole sum fall on one or l x o  indir~duals 
in a State who may happen, t o  o m  and possess carriages? The thing 
rould be absurd and inequitable. * * All tases on espcnses or 
consumption a re  indirect taxes; n tas on carriages is  of this ltind, and 
of course is  not a direct tax. Indirect taxes are circuitous modes of 
reaching the revenue of individuals, who generally l i re  according to 
their income. 


H e  then says he  mill close his " discourse."-he does not call 
i t  a n  opinion or  d e c i s i o n d y  reading a passage or two from 
Smith's Wealth of Watio~s.  Let me rend one quotation: 


The impossibility of taxing people in proportion to their revenue by 
any capitation, seems to have given occasion to the invention of t k e s  
upon consumable commodities- the  Ststc, not knowing how to  tax 
directly and proportionably thk revenue of ~ t s  subjects, endeavors to 
tax i t  Indirectly by taxing their expense, which i t  is supposed, in  most 
cases, will be nearly in proportion to their revenue. Their expense is 
taxcd by tnliiug the cousumnble commodities gpon which it is laid out. 


Clearly, in  the opinion of Adom Smith, which the Supreme 
Court in this earliest casc c i t ~ d  with oppro~al ,  a direct , tas  is 
upon the revenue of the taxpayer, mhile a n  indirect t n s  is  a tax 
upon his expense; and  yet the Senator from Texas [Xr. 
BAILEY] the other day in his remarks said that  a t a r  on es- 
peuse mas not distinguishable from a t a s  on income. Here we 
hare  the Supreme Court asserting and quoting Adam Smith a s  
saying that  there is  the greatest difference between n t ax  upon 
reyenue, which is  income, and n t a r  upon espense. 


Justice Ircclell, on the question of the difticulty of apportion- 
ment, discusses the subject in somevrllat the eanie ~ a y ,  and says : 


As all direct tases must be apportioned, i t  1s evident thnt the Con- 
stitution contemplated none as direct, but such as could be npportioned. 
If this can not be amortioncd i t  is, therefore. not n dircct tax. in  the 
sense of the Constltuiion. 
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H e  then, by a n  illustration, points out the difficulty of appor- 
tioning the carriage tax. He further says: 


Perhaps a direct tax, in the sense of the Constitntion, can mean 
nothing but a tax on something inseparably annexed to the soil-some- 
thing capable of apportionment under all such circumstances. A land 
or a yo11 tax may be considered of this description. 


But  nowhere in that decision, from beginning to end, is  i t  as- 
serted in  positive terms that, in the opinion of the Sutreme 
Court, the only kind of direc4'izes a re  taxes upon laud. Per- 
haps i t  may be," says one; I am inclined to think," says an- 
other; " the principal direct taxes a re  taxes upon land," says 
another. And yet Senators assert and the Supreme Court h u  
asserted that  this case was authority for the vro~osi t ion tha t  - - 
direct taxes should be confined in this manner. 


Mr. BOKAH. Mr. President- 
The PILESIDING OFFICER. Does the Senator from .Utah 


yield to  the Senator from Idaho? 
Mr. SUTHERLAND. I do. 
Mr. BORAEI. The Senator will concede, I presume, that  they 


did hold that a tax upon personal property was not a direct tax. 
Mr. SUTHERLAKD. I do not concede tha t ;  I concede tha t  


they held that  a tax upon the use of personal property was not 
a direct tax. 


Mr. BORAH. The tax in this case was laid upon the car- 
riages, regardless of use. 


Mr. SUTHERLASD. Let me ask the Senator from Idaho 
tile s a n e  question I asked the Senator from Tesas. VJhat did 
AIr. Ames mean by saying that  this was not a t ax  upon prop- 
crtv. but a tax unon use? 


iyr. BORAH. k r .  Who? 
Mr. SUTHERUXD. Mr. h e s ,  in the debate unon the car- 


riage bill, and he spoke for those who voted in faror  of the 
carriage bill. 


Mr. BORAH. That is digressing from the subject which I am 
discussing. That is  what the court decided under the statutes 
a s  finally enacted, because the tax mas upon carriages, whether 
used a t  all or not, and the court sustained the tax. 


Mr. SUTHERLA4KD. No; what the Supreme Court decided 
in that  case was this, and I quote i ts  language: 


All taxes on expenses or  consumption are  indirect taxes.  a t ax  on 
carriages i s  of this kind, and, of course, is not  a direct tax). Indirect 
taxes are  circuitous modes of reaching the rerenue of individuals who 
generally live according to their income. 


I t  was clearly within the understanding of the members of 
the Supreme Court that this was a tax upon expense, and not 
upon property. 


Mr. BORAH. It is  not very material what we call it, but I 
presume the Senator from Utah will concede that  under that  
definition we might call any kind of a tax on income a tax upon 
a n  exgense. 


Mr. SUTHERLAIYD. A tax upon illcomes is  not a tax upon 
espense. A tax upon income is  a t ax  upon rerenue, which the 
Supreme Court in  that case, quoting with approval Adam Smith. 
says is a direct tax. They distinguish and p l x e  in sharp contrasl 
with oue nnotller a i a s  upon rerenue and a tax upon espeuse. 


Certainly the Senator will not contend that  an income is  not 
rerenue. 


Now, taking these various opinions together, the result shows 
thnt Justice Chase's opinion is based on three propositions : 


First, that the Constitution contenlplates no taxes a s  direct 
except such a s  call be fairly apportioned. 


Second, that in his opinion the o n l ~  direct tax conten~plnted 
by the Constitution is a capitation and a tax 011 land. 


Third, that  the carriage tax is  a tax on expense. 
Justice Paterson proceeds up011 the same grounds. while 


Justice Iredell bases his decision Upon two propositions only : 
First, the difficulfy of apportionment. 
Second, that  perhaps the only direct taxes contenlplated -were 


capitatien aud land tar;es. 
Let us take these two propositions : First, that  a direct t ax  is  


only a tax upon Iand, ond, second, that  a direct tax within the 
meauing of the Coiistitutiou is  only a tax which call be fairly 
apyortioncd. 


I put an illustration to the Senator from Idaho the other day 
nrheii he mas addressing tlie Seuate which I think shows tha t  
these two prol)ositions of the judges can not possibly stand to- 
gether, that they are  umtually destructire because they say, 
first, that n laud t a s  is a ciirect tax, that  a t ax  upon houses and 
a tax upon impro~ements on land is  a direct tax, and then they 
say thxt only such lases a s  can be fairly apportioned among 
the States a re  direct tases. 


Now, I submit that these two propositions can not possibly 
stand together. Let me repeat the illustration which I gave the 
Senator from Idaho the other day. A tax, according to this 


test, is one which can be fairly apportioned. Suppose a tax is 
imposed by Congress upon all  buildings in the United States 
over 12 stories in height, or suppose tha t  a tax is  imposed upon 
all  buildings in  the United States over the ralue of $3,000,000 
each. According to the first test that  i s  a direct tax because 
i t  is  a land Lzx, but according to the sccond test i t  is not a 
direct tax because i t  can not be fairly apportioned. One or the 
other of these rules must fall. 


Mr. BORAH. Does the Supreme Court anywhere say that 
only such tases  a s  cnn be apportioned a re  direct taxes? 


Mr. SUTIIERLAND. The Supreme Court has  repeatedly 
called attention to the fact tha t  Congress bas passed laws 
imposing direct taxes upon land and buildings and houses, and 
those laws a re  valid. Does the Senator think a t ax  upon laud 
is  a direct tax, or does he think that sometimes i t  is and some- 
times i t  is not? 


Mr. BORAH. I think a tax upon land is a direct tax, but I 
maintain that  the Supreme Court has  not anywhere laid down 
the rule on which the Senator is  now testing its decision. 


Mr. SUTIIERLAKD. Mr. Justice Chase says in  his opinion 
he is inclined to think the direct taxes contelnplated by the 
Constitution mere only two, to wit, capitation or poll taxes and 
tases  on Iand. Justice Paterson agrees with him. Justice 
Iredell agrces with Justice Paterson. All three of them agree 
that  a tax on land is  a direct tax. 


Now, suppose the case I hare  given by way of illustrntion, 
a tax imposed upon all  buildings of this description. I t  is 
perfectly apparent that  such a tax could not be a s  fairly uppor- 
tioiled a s  a tax on carriages, because in many of the States of 
the Union there are  no such buildings a s  that  a t  all, and i t  is 
only in a few States that  there a re  many such buildings. 


Nr. SMITH of Michigan. And there would be less if this 
rule prevailed. 


Mr. SUTHERLAND. Yes; the number would be very much 
less if this rule prerailed. 


So i t  seems to me these two propositions hare  destroyed one 
another and we must come to the conclusion that  either the 
dieculty of apportioniug the tax is  no test of its being direct 
or that  ~ t s  being a land tax is  no test of its being direct. 


Mr. BORAH. I will not interrupt the Senator again, because 
I I ~ I ~ O W  he wants to gct through, but I wish to repeat, so that  i t  
mill not be misunderstood, that  the Supreme Court do not auy- 
where lay down the rnle, in my opinion, by which the Senator is 
now testing their decision. They hare  simply suggested the ques- 
tion of apportionment a s  a n  argumeut against it,but they hal-e not 
said that only such tases a s  can be apportioned are  direct tases. 


Afr. SUTHERLAND. I do not know how the Senator can 
spell anything else out of their language. I will not undertake 
to go over i t  again. This rule of apportionment would destroy 
a t ax  upon land itself. Suppose i t  was imposed according to 
the ralue of the land? Here a re  two States of equal popnln- 
tion, one of them having only onetenth of the -\,slue of land 
that  the other has. It is  manifest that  in  that case the tases 
could not be fairly apportioned, becausc for evcry dollar that  
was paid in the one State $10 would be paid in the other upon 
the same raluation. Or, if a t ax  were imposed upon the quan- 
tity of laud in two States n-ith an equal population, one haring 
one-tenth of the area of the other, i t  is  manifest that  a direct 
tax imposed under such circumsta~lces would be paid by an 
assessment upon a citizen in one State ten times as  high a s  in 
the other State. The final result of adopting the test which the 
Supreme Court lays down in the Ilylton case would be to de- 
clare thnt even a laud t a s  is  not a direct tar .  After all, what- 
el er the Si~preme Court says Upon these two propositions is  by 
way of dictum. 


The decision of the conrt upon the validity of the carriage 
tax in the eud is bottomed upon the proposition that  i t  is a 
t a s  upon the espense and upon the use of the carriage and not 
upon the property itself. 


This view is  confirmed by comments of Albert Gallatin fa his 
Sketch of the Finances of the Uuited States, written a year or 
two after the decision. H e  sags: 


The nlost generally received opinion,.ho.werkr, is tha t  by direct tases 
in the Constitution those are  meant n'luch a rc  raised on the capital 
or rerenue of the people: by indirect. such as  are  raised on their 
expense. As tha t  opinibn is in itself r a t i ~ n a l  and conformable to the 
rlwi.;ion which has taken d a c e  on the subiect of the carrialre tax. nu8 - - -. - - - -- 
as  i t  appears important, fdr the sake of pr&enting future c o ; i t r 6 ~ i . s i ~  
r;hich may be not more fatal  to the rereaue than  to t!x. t~anquil l i ty  of 
the union. thnt a fixed interpretation ,should be generally adopted i t  
will not be improper to corroborate l t  bv cluotinz the author f;om 
whom the idea seems to have been borrowed. -(Naniing Doctor Smith's 
Wealth of Nations.) 


H e  then quotes from Smith the same skttements contaiued in 
Justice Paterson's opinion, and cout i~~ues :  


The remarkable coincidence 04, the clause,,of the Constitution n1th 
thls passage in using the word capltatioll a s  a generic exprcsslon .d 
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inclnding the difEcrent specics of direct taxes a n  acceptation of the 
word peculiar, i t  i s  bcliered to  Doctor smith ' leaves little doubt 
tha t  the framers of the one Lad the other i n  view a t  the  time, a n d  
that  thev. a s  well a s  he. bv direct taxes meant those paid directly 
from and' falling immcdi&li on the revenue : and bv indirect, those -..---- ~ 


which a r e  pnidUindi@itlf-i<t of the revcnue, by falling imm$iatCly 
u ~ o u  ;he expense. It has indecd, h e n  held by some tha t  dircct 
taxes meaut solely t h a t  lax whicl? is laid upon the whole pr0pertY 
or  revenue of Dersons to  the exclusion of any tax which may be laid 
Upon m y  species Of property or  r e r e n u c a n  o inion equally unsup- 
ported by the vul gl. or m y  appropriate sense 04 the  r o r d  itself, and 
contradictory to  t e vcry clause of the Constitution which instead of 
ndmltting only one klnd of,,dlrect fax:, expraysly recognizes s y e r a l  
sl1ec:es by using the words capitntron or other direct t ax  and 
"-direct -tkies.'.'- 


Should thcse considerations be thought correct, it results t h a t  a l l  
taxes laid u on property mhich common1 affords a revenue t o  the 
owner (whetger such property be in  itsel? productive o r  not)  i n  pro- 


ortion to  ib value a re  direct. nf class whlich will include taxes upon 
Pands. houses, stock, and  labo;, a l l  of wLicp, therefore, must, when 
laid. be nnnortioned a m o w  the States accordlug to the ruIe prescribed 
by t h e  Cdristltution. 


Now, 1 come t o  the  case of the Pacific Insurance Company 
against Sou14 reported in Seventy-fourth United States, page 
433. That  decision was  bnsed on the act  of June 30, 1S64, 
amended by tha t  of July 13, 1866, rrhich laid a tax on amounts 
insured, renewed, o r  continued by insurance companies; nnd 
upon the  gross amount of premiums received and assessments 
by them; and upon dividends declared a s  part of the earnings, 
incomes, o r  gains of certain companies (naming them), a s  well 
as upon undistributed sums added during the year t o  their 
sqrplus o r  contingent funds. 


Tha t  case h a s  been sometimes referred to a s  though i t  sus- 
tained a statute which imposed a t ax  upon income, but  the 
statute is upon dividends decIared a s  a part of the earnings, 
incomes, o r  gains of certain companies. In  other words, the 
t a r  is  measured by the amount of dividends paid out by the 
company, which dividends a r e  paid out of course from the earn- 
ings, incomes, o r  gains received. The court declares tha t  this 
is a t a x  upon the business of the i n s u y x e  company, not a t ax  
upon its property, and i t  calls i t  a duty" or 'Lescise." It 
followed, and they must have had fresh in their minds, the 
three cases which were decided a t  the preceding term of the 
court. 


I n  the first of these cases the court heId that a statute which 
imposed a tax equal to  three-fourths of 1 per cent on the 
m o u n t  of deposits in  a savings society was not a t a s  on prop- 
.erty-that is, o n  the  money-but on the franchise. I n  the 
second case, where the  tax  was on the amount of deposits for 
certain periods, i t  was held to be a franchise and not a prop- 
erty tax. And in the  third case, where the statute imposed a 
t ax  on the excess of the market ralue of the capital stock of 
tho corporation over the value of i ts  real estate and machinery, 
it was held tha t  the  t a s  imposed was a franchise and not a 
property tax. 


So all the  way through that  case and the cases which pre- 
ceded, the distinction is made between a t ax  upon property and 
a tax  upon the  franchise or the business of the company, which 
was not a property t a x  a t  all. 


I n  the case of Veazie Bank v. Fenno, reported in Eighth Wallace, 
page 533, the statute imposed a t a s  on the circulation of state 
banks or  national banks. It was  heId that  the tax was not a 
direct tar .  Surely not, because it was not a t a s  upon the reve- 
nue; it was not a t ax  upon the  notes, but i t  was a t ax  upon 
the circulation of the notes in  a certain way. It was a tax  
upon the act  of doing a thing in a particular way and not upon 
the thing itself. But  the court goes out of its way to discuss 
the question a s  to what is  a direct tax, and follon-s in that  
respect the dictum of the I3ylton cnse. The court concludes a s  
follows : 


Tho tax  under consideration is n t ax  on bank circnlntion r n ~ A  nlnv 
very well be classed under the  hcad of duties. Certainly itis-<ot';?; 
tho sense of the Constitution, a direct ins. I t  may be said to  come 
within the same category a s  the tns on incomes of insurnnce com- 
panies, which this court a t  the last term., in the case of Pacific Insur- 
ance Company v. Soul6 held not to be a direct tax. 


The court is  in error in mying that  the Soul6 case involved n 
tax upon incomes. I t  was a t a s  upon the dividends paid out. 
The decision is right tha t  the t a s  i s  not upon the property, but 
on the right to circulate notes and money. 


I n  the Scholey v. Rew case (23 Wall., 331), i t  was held that  a 
"succession tax," imposed by thc acts* of June 30, 1SG4, and 
July 13, 1866, on every "devolution of title to any real estate," 
was not a "direct ttas " within the meaning of the Constitu- 
tion, but an "impost or excise." 


The court says : That  it is the succession or devolution of real 
estate which is the subject-matter of the tax, or, " in  other 
words, it is  the  right to become the successor of real estate 
upon the death of the pre(1ecessor." 


The court further says that  the question is not affected by the  
fact that  the t a s  is made a lien on the land, a s  that  is merely a 
regulation to secure its collection. 


I have already, perhaps, sufficiently discussed during the 
cowse of the debate that i t  is  a tax not upon the property, but 
i s  a t a s  upon the devolution of the property ; and i t  is precisely 
of the same description a s  the  stamp duty upon a dwd, which 
is a tax, not upon the land conveyed by the deed, but a n  escise 
upon the ac t  of conveying, upon the transfer. So this is not n 
t a x  upon the property inherited, but i t  is a t a x  upon the transfer 
of the property inherited. 


I n  the  course of the o ~ i n i o ~ t h e  court refers to the decisions 
i n  the English courts, construing the act of Parliament from 
which the law in question was largely borrowed, where i t  mas 
held tha t  a succession duty was neither a tax upon income nor 
upon property, but  upon the benegt derived by the individual. 


m e  English courts did not intend to put that in the same 
classification with the income tax, because those courts have 
uniformly held that  a n  income tax is a direct tax, and they d i e  
tinguish the inheritance tax from an income tas. 


Now I come to the final case of Springer v. The United States. 
and  I a m  R a n k  to say tha t  in my judgment that  case is au- 
thority fo r  the proposition that  an income tax is  a direct tax. 
The Supreme Court in the Pollock case does attempt to  dis- 
tinguish it ,  but I think not very successfully. But  that case is 
based upon the dictum in the Hylton case and upon the dicta in  
these other cases to  which I have referred, and it is dicta after 
all. So i n  the end we simply have the Springer case upon t h e  
one side of the questiau and the Pollqck case upon the other side 
of the question, and n t  most the whole matter may be considered 
a t  large. 


It is  asserted here, and is asserted by the Suprepe Court in  
the  Springer case, tha t  a tax upon land is a direct tas ,  and that  
a t a x  upon personal property is not a direct tax. I wish some- 
body who believes that  would point out to me what element of 
indirection there i s  i n  a t ax  upon the corpus of personal prop- 
erty that  is not; in  the t a s  upon real estate. Both a r e  paid by 
the  owner of the property and paid ultimately by him. So f a r  
a s  the question of direction or indirection goes there is  not a 
particle of difference between the  two cases. Suppose the 
Senator from Michigan [afr. SMITH] lives i n  a house upon his  
land and I, his next door neighbor, live in a house upon leased 
land. My lease provides tha t  I shrcll have the power to remove 
my house a t  the end of the lease. The house the Senator from 
Michigan lives in is real estate. The house I live in is personal 
property. A t a s  i s  levied upon both. T h a t  element of in- 
direction 6sists i n  thi? tax upon my house that  does not esist 
in the tax  upon the other? Tet, according to these decisions, 
the tax upon his house is  direct and the tax upon my house is 
indirect. 


What dement of indirection exists in the tax on rehtals de- 
rix-ed from land or income derived from personal property thnt 
does not esis t  in a t a s  011 the real or personal prcperty itself? 
No element of indirection can be pointed out, a s  it  seems to me. 
What difference in  the ultimate result is there between a Ins  
laid on the  land i n  proportion to the rental value or the actual 
rent received, which would be a direct tas, and a tax on the 
rent itself? Both taxes fall  upon the land. Both a rc  paid out 
of the  land. I f  my tenant pays me rent and I pay a tax either 
on the amount of the rent of the land or Upon the land itself, 
the  land bears the burden in either case. 


We are to look to the substance of things, not to the mere 
for14 of things. A t ax  upon land falls upon thc land and a 
t a x  upon the rent which comes from the land fnlls upon the 
land ultimately a s  we!]. If a 10 per cent t a s  is levied upon the 
income which I derive from my landed estate, does it not re:lcli 
it in  the most direct and profound manner imaginable? If I 
own piece of property that  is paying an iucome of a thousand 
dollars a year, ;md a t a s  is  imposed upon that inconic of 10, or 
20, o r  50 per cent, can I sell nly land for a s  nluch ~ ~ o n e y  in the 
market? It affeets the land itself directly, not indirectly. The 
principle is a s  old a s  my Lord Coke, because i t  was he who de- 
clared that a conveyance of the profits of land to 011: and his 
heirs carries the land itself, because, a s  he obscr~cs,  What is 
the  land but the  profits thereof?" 


Senators, the other day, in speaking a b u t  this matter, said 
tha t  a conveyance of the receipts of land for a year would not 
convey the land. ThZt is true, but i t  is  the equivalent of the 
conveyance of the land for a year, because for the year the 
person lo whom the  rents a re  assigned is  getting the cntirc 
benefit of the land. 


The Supreme Court of the united Stntes has repeatedly de- 
cided thnt whcre a particular property or a particular status js 
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not taxable no tax imposed on a n  incident mhich substantially 
falls upon the priucipal thing can be maintained. Let me take 
a11 illustration. Suppose for reasons the constitution of a 
State should provide that  no tax should be imposed upon any 
frui t  orchard for a certain length of time, and the legislature of 
tlie State should pass a lam providing that  the owners of these 
properties should contribute to the treasury a third of their 
f rui t  crop gathered each year, would not that be an evasion of 
the constitution? I t  mould not be a t a u  upon the fruit  o r c h ~ r d ,  
but it would be a tax upon the proceeds of the fruit  orchard 
and the burden of i t  would fall upon the orchard itself. 


, 


Nr. BORAH. Mr. President- 
The PRESIDING OFFICER. Does the Senator from Utah 


yield to the Senator from I&ho? 
Mr. SUTHERLAND. Certainly. 
Mr. BORAH. Could the Senator not find a good illustration - 


also in the inheritance case there? 
Mr. SUTHERLAND. I have discussed the inheritance tax 


with the Senator half n dozen times, and I have said to the 
Senator that  I think the inheritance tax  proceeds upon altogether 
different principles. 


Mr. BOIISH. When you tax a man's right to  inherit and 
collect i t  out of the property, taxation there i s  a n  incident to 
the  right itself. 


Mr. SUTHERLAND. I repeat to  the Senator you do not do 
tha t  any more than you tax the land by imposing a stamp duty 
upon the deed by mhich it is  conveyed. The two propositions 
can not be distinguished, i n  my judgment. 


As I hare said, the Supreme Court has  repeatedly insisted 
that  i t  v a s  the substance and not the fol'm of the thing to which 
attention should be paid. Shylock, mas i t  not, who said : 


Tou take my life, 
When you do take the  means whereby I live. 


And so you take my land when you take e~ery th ing  that  makes 
my land of any use. 


Cases of that character could be multiplied without number. 
I n  LeQup v. Port of Mobile (127 U. S., 640) the Supreme 


Court held that a tax'imposed by a State on the gross receipts 
of a telegraph company doing interstate business mas void. 
The State not being permitted to  tau the business, could not t a s  
the receipts from the business. 


I n  Kelton u. Missouri (91 U. S., 275) it mas held that  a 
t ax  on the occupation of selling imported goods mas in effect a 
t a s  on the goods themselres and invalid, a s  it interferes ~ r i t h  
the po~rer  to regulate commerce. 


I n  Cook u. Pemsylrania (97 U. S., 566) it was held that  a 
tax on sales by a n  auctioneer of imported goods in original 
packages was a tax on the goods themselres. 


I n  Brown u. Maryland (12 Wheat., 419, 444) a tax on the iin- 
porter of goods was held to be a tax on the goods. The court said : 


A t ax  on the  ale of the  article imported only f o r  sale i s  a t a x  on 
the  article itself- 


And in effect- 
varying the form without varying t h e  substance. 


I n  Railway.Company v. Jackson (7  Wall., 262) it  mas held 
that  the State could not impose taxes on the income derived 
from bonds where i t  could not t a x  the  bouds by reason of the 
fact that they were issued upon railroad property in ailother 
State, 211d therefore beyond the  jurisdictiou of the taxing Stnte. 


I n  the case of the State Freight T a s  (15 Wall., 232, 274) ii 
was held a tax imposed on certain companies proportioiled tc 
amouut of freight coming into and going out of the State nTa: 
a tax on interstate commerce aiid void. The court said: ,The 
constitutionality of the lam is t o  be determiried "not by the 
form of agency through which i t  is  to  be collected, but up011 
the subject upon which the burden is  laid," and the court sub. 
mits a s  the test question: VThere does the substantial burdell 
rest? 


Sappose the Constitution had declared that  no land tax should 
be iniposed a t  all. Would not the Supreme Court have held 
within the princil)lcs of the cases cited tha t  a tax on rental$ 
derired froiii laud was, in substailce, a t ax  on the land itself? 


I uudertalie to say that there is  110 distinction in principle 
bet~reen a tax on personal property and a tax upon land, and 
I may repeat the same question with refereuce to that. If a 
i n s  upon pexonal property is n direct tas ,  what is  there to ciistin. 
guisli i t  from a cnsc  here the tax  is  imposed upon the income, 
\vliich is the iucideiit tliat ~ n a k e s  the persoilal property ~ a l u a b l e :  


I come, f i~a l ly  aud lastly, to the Pollocli case. I shnll no1 
attempt to review that case, because I hare already spoker; 
longer than I had any intention of doiiig and uiuch longcr thal: 
I should hare ~1)0licl1. This i s  a case which was decided aftel 
most elaborate argument and after most elaborate considera. 
tion. I t  has becn denounced a s  haring set aside the opiuionr 
of the Supreme Court aud of Congress for n hundred years 


Lawyers and judges a r e  usually conservative. Their training 
makes them so. They h a r e  a high regard, and properly so, for 
precedent, and a departure from precedent is  aln-ays made re- 
luctantly. But, af ter  all, a precedeut is  only the opinion of a 
former traveler a s  to the location of the l~athlray. I t  is not 
the pathway itself. A decision is not law in another case. It 
is only eridence of the lam. We may question the opiniou of 
the tmreler a s  to  the location of the pathway; me call not 
question the pathway itself. That  is  an illdisputable finality. 


Mr. LIORAH. Mr. President- 
The PRESIDIR'Q OB'FICElt. Does the Senator from Utah 


yield to the Senator from Idaho? 
hir. SUTHERLAND. I do. 
Mr. BORAH. Then the Pollock case ought not to deter us 


from enacting a law providing for a n  income tax? 
Alr. SUTHERLAND. The Pollock case ought to  deter the 


Senator from Idaho from enacting it, because he complains of 
the Pollock case a s  being a dangerous invasion of the rule of 
stare decisis; and he ought to be willing to  be bound by his own 
rule upon that  subject. . 


bfr: BORAH. But  the Senator says t h i t  j' precedent is not 
the lam; that  i t  is simply pointing to the pathway and  is not 
the law itself, a s  I understand him. 


Nr. SUTHERLAND. I stand by that. The Senator inrolies the 
rule of stare decisis. I do not. Stare decisis i s  a n  adviser, not a 
dictator. Stare decisis operates by may of persuasion, not by wgy 
of compulsion. I submit that  there is a s  much virtue in setting 
aside a wrong precedent a s  there is  in  folloming a right precedent. 


I t  has been said tha t  this decision in the Pollock case is en- 
titled to little weight because i t  01-errules former decisions; but, 
on the contrary, i t  may be entitled to more thaii ordiuary weight, 
for the very reason that  it does overrule the former opinions, if 
i t  does so. 


The Supreme Court of the United States is  the greatest court 
this world has ever seen. Iu  the gear 1895, when the Pollock 
case was decided, i t s  members were a s  maguificently equipped 
in learning and ability a s  any who hare sat  in that  august 
tribunal before or since. It is apparent from the reading of 
this case and the opinion upou the rehearing, that they gare to 
the question more careful consideration by fa r  than mas ever 
gireu to i t  in  any preceding case. I f  the effect of their decision 
is  to set aside the  prior decisions of the court for a hundred 
years, we may be sure that  t+ose judges did uot do that  for light 
or + .LIT .' . ial reasons. The rule of stare decisis was invoked there ; 
iudeed i t  was made the basis of a t  least one dissenting opinion, 
that of Mr. Justice Brown; but even if me concede i ts  applica- 
tion, the reasons for a coutrnry judgment were so imperious 
and coiltrolling that  a majority of the court refused to be 
gorerued by the rule. The majority decision in the Pollock 
case is condemned on toe ground that  i t  is a dangerous, infrac- 
tion of the rule of stare decisis, and yet those who make this 
conlplaiut in  the s a h e  breath take the astounding position that 
the rolloclr case mhich is  now stare decisis upon that  question 
in i ts  turn shall be reviered, discredited, and reversed. 


Mr. DEPEW obtained the floor. 
' Mr. R'ELSON. Mr. Presidcut, I suggest the absence of a 


quorum. 
Tlw PEESIDING OFFICER (Nr.  CUMMISS in the chair). 


The Secretary will call the roll. 
The Secretary called the roll, and the following Senators 


answered to their names : 
Bacon Curt is  Johnson, N. Dak. Piles 
Bailey Depem Johnston, Aln. Rnyner 
Bnnkhead Dick .Jones Richardson 
Bei-cridge nillingham l iean Iloot 
Borah Dolliver L a  Follettc Scott 
I<ir.utlegee dl1 I'ont 1,odgc Simmons 
Eristow Elkins Alccum~er  Smith l id .  
Brown lpletcher lIc1,nurln smith: l ~ i c h .  
llulkeley P l in t  Martin Smith, S. C. 
1:urkett I'oster Money Smoot 
Linrrons Frnzier Nelson Stephenson 
Burton Frye Newlands Satherland 
Carter Gnllingcr Nixon Tnylor 
Ciinmberlain Gamb!e Olircr Tillman 
Clark, Kyo. 


Gug=cnhcim Gore I'nxe 
01-ermnu Warren 


Clny Wctinore 
Crane Hale  I'nynter 
Cnliom Heyburn I'enrpse 
Cnmmins IIughes . I'erlans 


Tile VICE-PRESIDENT. Seventy-three Scnators hare an-'  
sirered to their names. A quorum of the Scliate is present. 


311.. DEPEW. Mr. President, I doubt if i t  is  possible to shed 
much new light upou the question of the tariff. I t  has becn the 
subject of legislation for Centuries. I t  hns been tlie cause of 
m:lny great mars and iuternal rerolutions. The present clisc~is- 
sion has ~randered f a r  afield.. The experience which Senators 
have 11x1 with the wants of their constituents and the rcqnirc- 
inents of thcir Statcs has dereloped the alniost i~isurn~ouiitnble 
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difficulties which a re  in the may of the preparation of a fair and 
just bill. Kew York is the largest manufacturing State, and 
there is hardly a n  industry in  the 2,000 items in this measure 
mhich does not directly or indirectly affect our citizens. 


One result of this discussion has been to rescue the fame and 
rehabilitate the reputation of the lamentecl General Hancock. 
Little things, single remarks, nlake and mar the careers of 
statesmen. General Scott's request that  he might delay h i s  let- 
t e r  accepting the nomination for the Presidency until h e  could 
take a hasty plate of soup closed his campaign. General Hnn- 
cock's answer to  the committee of notification that  the tariff 
was a locnl issue in  his State of Pennsylvania laughed him out 
of the canvass. I n  the cloud of generals who were famous in 
the civil war  he  is nearly forgotten. I remember a s  if it was 
yesterday the telegram which General McClellan s:t to his 
wife after one of the great battles of the civil war, Hancock 
was superb to-day." A11 that  is  forgotten by the crowding events 
of advancing time. But  now i t  i s  brought home to every Senator 
and to the whole country that  General Hancock uttered a preg- 
nnnt truth, aud his fame is likely to  be embalmed in his phrase 
" The tariff i s  a local issue" everywhere. It is breaking party 
lines in States where i ts  productive energies a re  producing pros- 
perity. The favorite method now of attacking the protective 
principle is to proclaim loyalty to the principle of protection 
and oppose i ts  application. 


The wool schedule gave to the Senate and the country one of 
the most entertaining addresses ever delivered upon this floor 
by the senior Senator from Iowa [Mr. DOLLIVCB]. We a r e  apt 
to  think that  wool is American a s  a political question. But 
wool created and then destroyed Florence and Flanders; im- 
poverished and then enriched Great Britain. Without going 
into a general tariff discussion, the history of wool is illuminat- 
ing. I n  the  middle ages the people of civilized countries were 
clothed i n  woolen garments. Wool and its manufactured prod- 
ucts were the commerce of the world. England grew the wool 
and sold it to  Flanders, where i t  was turned into the finished 
product. England did not have the machinery nor could she 
procure from the Papal states alum, a substance absolutely 
necessary in  those days for  the finishing of cloth. But  in  the 
reign of Elizabeth alum was found in sufficient quantities in  
England, and then began the tariff legislation which mc have 
inherited. England placed a n  export duty upon wool which 
made i t  impossible for continental nations to compete with her 
mannfactures. She placed a tariff duty mhich shut them out 
of her market. 


When Lancnshire, the greatest cotton-manufacturing center 
in  the world, demoustrated in  a small way that  it could 
make cotton goods, Great Britain prohibited the importation of 
cotton goods from India into England. Then the great English 
inventors, Arkwright and Hargreares, gave to their country 
the perfected spinning jenny, and Great Britain controlled the 
cotton market of the world. Her  own markets were closed to 
the foreigner, and the English statesmen saw that  this little 
island, with its growing population mhich had come from manu- 
factures, must find foreign tmde. The greatest of English states- 
men, Pitt, saw that  the philosophers whose ideas created the 
French Revolution were controlling the policy of France. Know- 
ing that  Great Britain, because of her cheap coal and because of 
her monopoly of inventions, could make woolen and cotton 
goods cheaper than France, he proposed to the idealists thnt 
there should be free trade. The proposition was hailed by the 
ciisciples of Rousseau and Quesnny a s  a n  approach to the  mil- 
lennium. I n  a few years every factory in  France mas closed. 
There have been many causes assigned for the French Revolu- 
tion. Undoubtedly tyranuy and bad government had much to 
do with it, but the French Revolution began in Paris, which 
was the manufacturing center of France, and then spread to 
the other manufacturing cities. It was the starving unemployed 
who had been d r i ~ e n  from all occupations by the genius of the 
British statesman and the folly of their philosophers which 
more than anything else precipitated and prolouged the French 
Revolution. Then came the struggle by the Jacobius lo  sup- 
port the people from the plunder of the nobility and the cutting 
off of their heads; then the plunder of the rich business men in 
every branch; then the pluuder of the farmers, because they 
mould not accept the worthless paper money. 


A nlillion lives were sacrificed by the li'reuch terror, of whom 
only 2,000 belonged to the noble class and the rest to the pro- 
ductires wh6 still had a little property in  their farms or in  their 
small occupations and against n-hom was directed the rage of 
the nnelrwloyed who hail got possession of the ~ o r e r u m e n t .  
Then, when the rcrolutionists had guillotined each other, Napo- 
leon came to ihe front. His first idea was that France could be 
au~polrted by the plunder of the Continent, but that  great origi- 


nal genius, when in supreme power, soon saw his mistake and 
built a tariff wall not only around France, but around the Con- 
tinent, and the reviving industries of his country provided the = 
means for his wars and recruited, clothed, and fed his armies. 


Two men have had dominating influence upon American indus- 
tries, both men of extraordinary ability, and one n command- 
ing genius of a l l  time. They were Alexander Hamilton and 
Robert J. Walker. Hamilton was one of those marvelous intel- 
ligences which can be accounted for by no rule, who have no 
predecessors or successors. We know little or nothing of him 
before he landed in New York a t  17. H e  asked Princeton 
if she would graduate him if he  could do the four years in two, 
and that  sturdy old president, Doctor Witherslmon, said: " No; 
the curriculum must be gone through." Kings College, now Co- 
lumbia, in  New York, accepted the  proposition. Before he was 
20 he  had so stated in a pamphlet the American argument tha t  
i ts  authorship was ascribed to the greatest minds of the revolu- 
tion. H e  proposed to Morris, the banker of the revolution, a 
scheme for refunding the continental currency which mould 
h a l e  saved the national credit, and which was substantially 
adopted during and after t h e  civil war. H e  organized the cus- 
toms and the internal revenue of the country upon a basis which 
continues with few modifications to this day. H e  found our 
country purely agricultural. H e  knew tha t  Great Britain had 
prohibited lnanufacturiug in the colonies and the entrance into 
the market of products of any other lands except the  mother 
country. H e  grasped a s  no other man of his time did the bound- 
less natural resources of the United States. H e  saw tha t  if we 
remained purely agricultural we must be a country of limited 
populations, widely distributed, and so dependent upon the rest 
of the world that we never could become n prosperous, powerful, 
and productive people. H e  was the first to recognize the fact 
that  there is  no limit of growth to a country of sufficient area 
if it possesses.both the raw material and productive power. 
His  report upon manufactures made a s  Secrbtary of the Treas-, 
ury to  the Congress is  the foundation upon which we have 
builded the  greatest industrial nation the world has  ever known. 


Robert J. Walker lived and was educated i n  a part  of our 
country whose almost sole product was cotton. I t s  people 
manufactured nothing. They even relied upon outside terri- 
tory for their food and clothes. The practical question with 
him mas the cheapest products in  clothing, food, machinery, 
and all the necessities of life for a people engaged i n  one form 
of agriculture. But  i t  mas more than that  which created 
Robert J. Walker. I f  we read the speeches of the southern 
statesmen of his period, me find in them a wealth of learning 
in the classics of English literature and a complete absorption 
in the theories of Adam Smith. Many of them were educated 
in the best schools abroad. They had leisure for wide reading 
and refined culture a t  home, and they had no touch with or 
understanding of those thriving industrial communities which 
were inviting immigration, building cities, constructing milroads, 
and plauting factories beside the water powers. H e  decl,wed 
tha t  the tariff should be levied for the purposes of revenue only, 
and he committed his party to the principle. 


The ideas of Hamilton and of Walker have been struggling 
ever siuce for  the conquest of the world. IIamilton is  master 
of crery State in  our Union. No matter whnt plea may be en- 
tered a s  t o  the gnrpose for mhich protection is desired, thc 
Scuator ~ 1 1 0  asks for ~t aclaomledges a t  once the sn1)rciuacy 
of Hamilton. 1Iamilton's policy has repaired the raFaqes of 
war. It has created in  the States which were-and soine still 
are-dominated by the Walker view new industries, which a r e  
developing local and national wealth and supporting large popu- 
lations. The ideas of Hamilton hnvE crossed the oceans; they 
h a r e  captured every country in the world except Great Britain; 
they have b e c o ~ e  the conlrolling policy in every one of the 
British colonies. The fight to  the death is now going on in the 
last citadel of Adam Smith, Richard Cobden, and Robert J. 
Walker-the British Isles. It is  a coutest mhich I believe must 
result there, a s  e v e r y ~ h e r e  else, in the triumph of the ideas of 
Alexander Hamilton. 


Great Britain's control of the wool and cotton industries now 
is  shared ~ i t h  protective countries whose marlccts she forinerly 
mouopolieed. She is  fighting with them a losiug battle in  
Asiatic markets, where all the world competes. Her  great rilnl,  
Ger~nany, with a s  good machinery nnd cheaper labor and nu - 
equal command'of the raw materink, is  euteriug the. Eug!ish 
ularlret under that wel l- lc i~o~n economic rule by nhich nxuu- 
facturers of every country, in order to keep their mills in opcm- 
tiou and their men employed, sell the surl)lus l)mctically a t  
cost in  other countries. This process is filling the English mar- 
liet and driving one industry after another to the mall. Grent 
Britain is grasping slowly the economic fact that  allything pro- 
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duced in another country and sold wic3.n her territory puts 
out of employn~ent and  reduces to  public charity exactly the 
' number of men in Englancl who-are employed in producing this 


article in  Germany. 
The unemployed' wandering idly about the streets looking 


for any stray job, howerer poor i.t may be, to satisfy the pangs 
of hunger, see in the shop windows everywhere the  things upon 
which they at one time worked and could make a good living for 
tkeluselves and  families, marked "Made in Germany!' It is  
stated t h a t  there a r e  to-day in Great; Britain 7,000,000 of un- 
employed. How to care forL them or  furnish them support is 
the  most anxious problem of the  British statesmen. John Mor- 
l e y  has stated in one of his speeches that  a t  one time in the 
course of their lives 45 per cent! of the workingmen, of Great 
Britain who have reached 60 years; o f  age have been in the 
pauper class. 


Great Britzin made a. tentative experiment recently in, pro- 
tection, thou@ disavowihg any  such intention. A. law was 
passed meeting patents. Under it the goods manufactured 
under a foreign patent must, to enjoy the advantages of the 
patenC be made in Great Britain, otherwise tBe patent! m s  
open for use to Britisli. subjects. Before that  was i n  opera- 
tion two yeam a hundred and thirty millions of continenta1 
capital had been invested in England and tens of fhousands of 
the unemployed found again remunerative labor and wages. 
If Bngland Cobday haa a tariff which would equalize the cost 
of production with Germany, Bergium, France, and- Holland, 
including f a i r  wages to  her peol)le, she might again become not 
the workshop. of the  world, a s  she once was, but very much 
nearer to it tiian she is to-day. Anyway, she coulil hold lier own. 


The eloquent and learned speeches which have been delivered 
here have developed a new kind of protection. Thenew school 
believe in the principle, but oppose its application: Our southern 
friends reject the principle of protection, but  believe in its appli- 
cation to their own products. L believe if a committee were 
appointed, composed eschsively of the Senators on our side who 
object most violently to this bill, that  they mould have more 
dllBculty in agreeing with one another than i t  is understood our 
Democratic Members had when they caucused the measure. 


Human nature is fallible and so is human testimony. When a 
committee w b s e  ability, experience, industry, and integrity a re  
cordially admitted on a l l  sides, after months of examinations 
which have included the  testimony of both sides, the manufac- 
t'urer and the importer, and h a r e  had constantly a t  their sessions 
and to aid in  the review of this testimony the trained experts of 
the Treasury Department, the General Agpmiser's Office, and the 
custom-house, make a report, I hesitate to place my judgment 
against theirs, when theirs is unanimous, upon subjects on 
which superficial inquiry and a limited amount of information 
only are  possible to  any Senator. I h a r e  found t h a t  r can do 
better after hearing t h e  statements of both sides to  ascertain 
if I hare gained any information which was not available to 
the committee in  arriving a t  their conclusions. I know it is 
possible in the many subdirisions of the different schedules for 
some article to  have had i ts  relations to  the markets so changed 
by invention or  discorery tha t  a new light has come not visible 
before even to the parties most interested; but I have found in 
all such cases on a %ir presentation of the matter if there was 
anything new the committee had an open mind for a review. 
There is  sc:\rcely a n  article in these schedules upon which I 
hare not received conflicting testimony from the parties inter- 
ested, upon which i t  would be possible to base an argument on 
either side. But  i t  n70uld be a n  enormcus and a n  impossible 
task for any  Senator to constitute himself a court of appeal 
and claim that  he had greater sources of information upon 
which to base a judgment than i t  mas possible during all  these 
months for our committee to obtain. They had the benefit of 
the 13 volumes of testimony talcell by the w a ~ s  and RTe:lns 
Committee of the  House a s  well a s  their own. 


The Senators who h a ~ e  criticised so severely the Finance 
Conlmittee a re  especially severe upon its chairman, the (11s- 
tinguished Senator from Rhode Island. Some of these Senators 
complain that  the Senate is  not informed. 'Cheir argument 
amounts to this: That  if thc Senate mould s i t  a s  a coninlittec 
of the whole month after month and listen to and question 
the witnesses and sift the testimonr, \ ~ h i c h  work has been so 
faithfully, ably, and laboriously done by the Finance Commit- 
tee, they would u n d c r s t a ~ ~ d  the bill. Such a system would 
produce chaos fronl which eternity could not evolre order. 
Solnc Senators clnini tha t  they can not rote intenigently upon 
these 2,000 sclletlules u~iless the  chairman of the committee, the 
Senator from 1:hode Island, will furnish a detailed statelllent 
with each item of the cost in  the country or countries where 
i t  was produced and the  cost in the United States. \lroulii 
these critical Senators read the volumes mhich contailled such 


information after a couple of years had been spent in  gathering 
i t ?  On the contrary, I fear that, still claiming they had no 
access to information upon which they could intelligently rote, 
they would demand of th i s  most amiable, a s  well as most 
capable, of chairmen, who has so superbly done the work which 
we elected him to do for us, the data  upon which he  had fur- 
nished these figures and then denounce the dntng a s  both in- 
sufficient and incorrect. 


hTothing so amazes me a s  the frequent statement of certains 
Senators t h t  i n  some way they a re  deprived of their rights on 
this floor by. M e  chairman of the F i a n c e  Committee, and in- 
sisting they mill have them; a s  if' anybody stood1 in Wir way. 
There a r e  91 Members of tllis body; me a r e  all' equals. We 
have practfcally no mlbs: Any Senator can taU when Be Ilkes, 
on. any subject he  chooses, and a s  long a s  hesis abIe: We seIect 
our own committees in our own way by vote; and tfie Committee 
on Finance, which is so much criticised, received1 on1 its appoint- 
ment the unanimous vote of the' Sen*: The intelligence of 
the  entire Senate is never so seriously question@ a s  when sucht 
statements a r e  m d e .  


The Senator from Bfinnesota [Mr. C m p J ,  ih a very elbquent 
and  attractive address, feared that  the RegubIlican gartg was 
rushing rapidly and blindly upon the rocks because the pledge 
of the party and the expectation of the people were that' there 
should be a general revision downward. rn my judgment; the 
pledge of the  party and the expectation of the  people a re  that  
we should do exact justice i n  this matter, upon every sclledhfe 
&I the bill; and upon every. one of tlie 2,000 i t ems  which a re  
affected. I believe that  the practice of protectiorr, which- has 
made our country what it is and our people what  they are, has 
a s  firm a hold upon the electorate a s  ever. I believe that  it is 
thoroughly understood and assented to by the masses that we 
should so arrange our tariff policy as to constantly en la~ge  the 
area of production and employment within our own borders, 
and do i t  by imposing a duty which will equalize the cost of 
production, with due regard' to  the higher wage which we es- 
pect our artisans to  hare over those which prevaiI in countries 
in  competition with us. 


We have lost sight in this debate o f  changes in the cost of 
production; t h a t  from IS60 to 1909 wages h a ~ e  more taan 
doubled'; t h a t  they h a r e  advanced 25 per'cent since them Dingley 
bill was enacted; tha t  the hours of labor have been reduced 
from a third to  a quarter; and mat; inasmuclt as in every 
production. labor is from 60 to 90 per cent of the cost; we have 
thus  increased our cost from 25 to 50 per cent. We have Iost 
sight of the fact  tha t  this beneficenk but almost revolutionary 
movement fo r  t h e  benefit of the vorkers has  not advanced in 
anything like the  same proportion in European countries. 


Our labor Ieaders recognize that  one of the acute ditaculties 
which meet them is tha t  the immigrants who come here a re  glad 
a t  first to accept from a quarter to a third less in wages than 
we a re  accustomed to. It is on11 the labor unions and tbe con- 
tract-labor laws against immigration which prevent! us  being 
swamped in this respect. Congestion of population always re- 
sults in lower mages and longer hours. When the line is closely 
drawn between employment and starration, because &here a re  
two, or three, or four, or ten hungry for a single job, there is a 
loss of independence and indiriduality, and the doctrine o f  self- 
preserration compels conditions which a re  abhorrent to us. The 
first principle of tha t  American citizenship upon which must rest 
our future, a s  Bas rested our past, is  adequate compensation for 
the American standard of living and the comforts of the Ameri- 
can hcme. Immigrants, when they first come here and receive 
our wages on a scaIe to mhich they hare  newr  been accustomed, 
a re  ap t  to live a s  they did in their own country, with the re- 
sult that  tbey save 60 per cent, and in a few years a re  able to  
return to tlle land of  their birth a s  capitalists. That  process 
is going on constantly with us to the extent of Hundreds of 
thousands n year. It is  not healthy for our body politic to hare 
t h t  kind of citizenship. 


The telegraph, the cable, the firing steamers, have made pmc- 
tically al l  the morld one. No country to-day of the highly or- 
ganized industrial nations has any superiority orer another in 
i ts  machinery. The inventions of one land a re  quickly copied 
311d duplicated in another. The German chemists, who a re  the 
nlost expert and patient worliers in the world, hare  produced 
sonic 400 different articles out  of coal tar. They hare  enor- 
lnously enlarged the pharmacopceia of all nations. The formulas 
a re  soon understood and other nations can use them. we k a ~ e  
the raw material. To the estent to which mc can duplicate nrc 
hare  t h a t  much more employment amon:: o~~rsclves. To the 
extent tha t  we purchase on the other side ~ r c  lose just that 
amount of cm~loyment  in  our own country. I f  all the r o r l d  
was alllie, if the cost of production mas tlle sallle everywhere, 
if wages and hours were the same in all nations and among all  







mces, then we could h a r e  the same conditions that  exist between 
our own States. 


The city of Dundee in Scotland had a very large industry in  
the making from jute of cotton bagging. I t  mas a monopoly. 
They made the bagging for the cotton not only for the United 
States, but for all the other countries. Our manufacturers 
found that with a sutlicient tariff this bagging could be Suc- 
cessfully produced in this country. It led to the creation in 
different States of some 300 mills with the employment of 


. many thousands of people. The tariff did not destroy the 
Dundee factories, because i t  mas not high enough to prevent 
competition, and the Dundee factories still had other fields than 
the United States for their operation. But  mills mere estab- 
lished in India where labor was  30 cents a day, against 75 i n  
Duudee and $1.50 to $2 in the United States. Great Britain 
being a free-trade country the Dundee millers were bankrupted, 
and a large population added to the already increasing numbers 
of the uiemployed. Kow we a r e  met with a demand to wipe 
out our own mills and throw out of employment our own people 
in order to let in this cheap Indian production, with which i t  is 
impossible to compete except by tariff protection. Who would 
be benefited? There are  no shrewder manufacturers and mer- 
chants in  the world than the English, and  they control these 
factories and are  already in our market. When they have a 
monopoly the cost to the cotton farmer will be raised f a r  be- 
yond mhat he  pays to-day and he will be utterly helpless. 
You may say he could escape that  by again renewing the tariff, 
but it takes hundreds of lhousauds of dollars to organize a mill, 
and capital after such a n  esperience would never enter upon the 
uncertain sea of hysterical legislation. 


Eighty per cent of the petroleum in this country is  produced 
f ~ o m  wells owned by 500,000 farmers who a r e  independent pro- 
ducers. It is purchased by the Standard Oil Company, which is  
a refining corporation and not a n  oil-producing one, and by a 
few independent refiners who a r e  still in  busiuess. There has  
been discovered in Mexico, on the coast, a n  exhaustless field 
of petroleum. It can be piped t o  the tank steamers of the  
Standard Oil Company on the Gulf a t  20 per cent of the cost 
which carries the oil from the Oklahoma field, or New 'Pork, o r  
Illinois, or West Virginia. The bogy of the Standard Oil Com- 
pany creates a sentiment dangerous to  the politician against 
giving any protection to the American farmer who produces 
oil for fear i t  might help the Standard Oil Company, when i t  
is a s  plain a s  two and two malie four that  the Standard Oil 
Company would be the sole beneficiary a t  the expense of the 
America11 independent producers of the free trade in  oil be- 
tween Mexico and the United States. 


I might cite a hundred such iustances where the changing 
conditions of production and of cost, a s  gorerned by wages, by 
hours, and by invention, make the rule of a revision downvvnrd 
simply the adoption of practically free trade. 


What has been accomplished by grotectiou is  happily in- 
stauced in our State of Kew Yorlr among many industries. 
Hats  h a w  built up a tllrivillg city a t  Yonkers and a re  building 
other industrial comiuunitics in other parts  of the State. The 
protection for nien's ~ l o ~ e s  has created a community of 30,000 
people and reduced the price from txvo an3  one-half to three 
dollars, a s  i t  m s  when England had rhe monopoly, to a dollar 
and a dollar and a half. Kow, the great Euglish nlmufacturers 
are moving to Gloversrille. An equivalent protection for women's 
gloves would lead in two years to the employment of 50,OW 
men to the destruction of the foreign monopoly and would give 
to our on-n people an article much cheaper and better than they 
have now. The same results h a r e  follon-cd in a thriving com- 
munity of 30,000 iu the linisliiug of lumber a t  Tona~randa aud 
correspondiug results a t  Ogdensburg and other places. I might 
enlarge this list almost indefinitely. 


No.country can show figures like these: That  since Repub- 
lican protection became a fixed policy the wealth of the United 
States has increased six times, our  foreign trade three times, 
the wages in our factories three times, our railroad mileage six 
times, our foreign commerce three times, and the ralne of our 
mauufactured products seven times, our exports from 1897 to  
1909 300 per cent. Except for these conditions me never could 
hare had our railroads carrying populations to the farms and 
productive possibilities carrying the  factory near to the raw 
material; we never could h a r e  had manufacturing centers 
which brought the markets to  the farmer's door; we never 
could hare had the consumers, whose numbers and whose pros- 
perity g i ~ e  the farmer his opportunity, the manufacturer his 
opportunity, the nlcrchailt his opportunity, the  railroad its oppor- 
tunity, and the steamboat and the  canal their opportunities. 


There never was greater nonsense than this attempt to estab- 
lish irrecoucilable antagonisnl between producers and consum- 
ers. They are constantly interchangeable. Our country buys 


one-third of the productions 02 the earth. Why? Because me 
have the money. Why the money? Because n7e have the em- 
ployment, and with the  employnleut the wages, and with the 
wages the acquisition of the habits which malie the luxuries of 
to-day the necessities of to-morrow. 


My friend, the senior Senator from Iowa, in one of the ablest 
and most eloquent addresses delivered in this Chambel; has  at- 
tacked the wool and cotton schedules. That  speech has k e n  
very widely quoted, more, I think, t h s n  any which has  been 
made here. A can of dynamite intelligently exploded mill get 
more headlines and editorial comment than all the railroad 
trains of the country carrying the products of the farmer to  the 
factories and the market, and of the  markets of the country 
in  distributing the results of their sales back to the farms and 
the factories. Automatic prosperib is  like the a i r  me breath- 
i t  has to be questioned t o  interest anybody. 


A close examination of the picturesque presentation of my 
distinguished friend reduces his criticism more to the manner 
of administration than to the subject-matter of the law. No 
tariff act could be prepared corering, a s  me a re  attempting to 
do -now, the whole field of protective legislation without having 
paragraphs which a r e  highly technical. Wool a t  one time mas 
used ouly for clothes; now the subdivisions in  which it i s  used 
a re  allnost infinite. The difficulty of conlpressillg within the 
law language which will not permit the shrewd and dishonest 
to escape i ts  protection is exceedingly difficult. 


The moment a tariff lam is enacted tariff lawyers, importers, 
and experts a r e  a t  work to find out how its provisions may be 
evaded by some change in ~nnnnfacture or some device in the 
misture of other articles which will enable what mas intended 
to be placed uuder the highest duty to come in uuder the lowest. 
That  is  the most subtle and ingenious method of smuggling. No 
one can hare  read orer  even cursorily this testimony or listened 
to the people from his own State who a r e  engaged in these manu- 
factures without learning to mhat extent this species of smug- 
gling is  carried on. It is right here that  the custonls espert 
must be both able and honest. A deficiency in this respect is  
the opportunity of the importer an3  the injury of the domestic 
manufacturer and home labor. 


The appraiser, the customs officer, the treasury official on a 
salary of fire or six thousand dollars a year is  thus pitted 
against the $50,000 lawyer and the $25,000 expert in the service 
of the importer. It is  a magnificent tribute to the civil service 
of our Government that  i t  has  officers to do this work so ably 
2nd honestly. There a re  men in these departments who have 
ability sufficifut to be a t  tho head of great business enterprises 
or to be Cabiuet officers who are proud to serre their coui~try 
in these ininor positions with a n  intelligence and devotion de. 
sercing of the highest commendatiou. 


There is nothing which g i ~ e s  me more pain than to have 
117y idols broken. I wish that  those professors of destructive 
criticism who have murdered William Tell and Arnold Winkel- 
ried and almost destroyed our faith in George Washington 
and Kapoleon Ronaparte had never iired. The Bacon cryp- 
tograph which demonstrates that  there nerer was a Sbalies- 
peare does not appeal to  me. Much of the argument made 
by professing protectionists has  been to throw fro111 their 
pedestals the statues of William L411ison, William McKinley, 
and Gorernor Dingley. These three eminent creators and' 
advocates of tariff bills a re  charged to hare Imo\\-n little 
about what they were doing. No one charges them with dis- 
honesty, either in thought or purpose, but the general impression 
left by the criticislns 11110~ them is  that their countrymen were 
neyer   no re mistaken than in the  estimate nhich they haTe of 
them that  they were the most distinguished as  well a s  the best 
informed of protectionists. We must beliere, if we are to credit 
the mistakes and failures which Lhey a re  :llleged to have made 
in 1892 and 1897, that  no statesmen erer  occnpied periualient 
 los sit ions in either House who were so easilv fooled. hlv faith 
in them is unimpaired. 


There is uothing new under the sun, and the oldest of free- 
trade cries is the 61e  of revisiou do~vmmrd.  In all the q~ecches 
that  have been made here, so fa r  a s  I can recall them, the only 
open and direct attack upon the protective system a s  a policy 
or a system has been from the distinguished Senator from 
Georgia [Mr. BACON], but attacks have, nevertheless, been ef- 
fective and deadly, and have produced their imllression upon 
the country because they came from our own household, from 
those who proclaim their undying faith in  the principle, but 
claim that  in practice i t  leads to nearly all  the clisastrous results 
which are  charged against i t  by i ts  open enemies. Congressman 
RIorrison presented the  only true rule if we a re  to adopt a re- 
vision downward. H e  proposed a horizontal reduction in the 
whole schedule of 25 per cent. To have accepted his'plea would 
have been to admit his contention tha t  there should be no such 







CONGRESSIONAL RECORD-SENATE. 


thing a s  a duty upon any article which should equalize t h e  cost 
of productiou between this and other countries with due regard 
to  the wages of American labor. 


I mas a delegate to the national convention a t  Chicago, and 
mingled a s  much a s  anyone with the  representatives of the 
Republican party. I was one of the vicepresidents. At  din- 
ners given to favorite sons I frescoed and covered with flowers 
of rhetoric their candidates, and while admiring friends prophe 
sied his success, we  all, except him, h e m  t h a t  he  mas i n  t h e  
class of those "mentioned." I spoke a t  public gatherings and 
in the halls of hotels for the candidate I wanted, and he, hap- 
pily, a s  Vice-president, is the  presiding officer of the Senate. I 
was up as late a s  the youngest and as earIy a s  the  oldest mem- 
ber of the  convention. The absorbing question was not revision 
s f  the  tariff, but the  hope that  Roosevelt would accept and  the  
fear that  he might take a renomination. The subject upper- 
most in al l  minds mas nat the  tariff, but whether anarchy or 
sanity would prevail in  t h e  resolutions. When sanity won, 
there were t h e  same progressive predictions of disasters, which 
mere answered a t  the election by the largest of our popular 
majorities for Taft  and the platform. There was  no discussion 
of, public or priTate, andno  committals to, public or prirate, any 
method of t h e  revision of the tariff. There was a n  understand- 
ing, in which all  Republicans a re  agreed, t h a t  the constantly 
efiauging conditions of production and invention and in cost i n  
different countries not only justified but demanded a n  esam- 
inntion of the tariff schdules which have been in existence for 
ten years, mith a view t o  doing equal- and esact justice to  
every one of these items within protective principles which 
have been inserted in  the Republican platform ever since the 
formation of the party. 


There has been brought t o  my attention by constituents of 
mine changes which have taken place within the last few years 
which entirely alter the relations of the -4merican manufacturer 
to  particular articles. There a re  many iudustries which have 
grown up  iu this country since the Dingley tariff, i n  which 
a r e  i n ~ e s t e d  many millions of dollars and employment given t o  
tens of thousands of people. I refer now specially t o  indus- 
tries where the raw material has come from India, South Amer- 
ica, or the  East. The change has come about by the English 
starting factories i n  the countries where the r a w  material is 
produced and where labor is nominal compared mith ours. I t  
is easy to name several industries which were prosperous a t  one 
time which a re  now struggling to live because the  manufactured 
article comes into this country either under no duty, because i t  
w a s  not produced anywhere else a t  one time, or under a duty 
mhic11 is now wholly inadequate because the English manu- 
facturer in India, South America, and the Eas t  has t h e  r a y  
material a t  his door; has his wages a t  onequarter those paid 
in the United States, and much less when you consider the 
length of hours; with whom transportation is a negligible q u m -  
tity; and who, uuless the revision is upward instead of d o m -  
ward, will command the American market, drive our manufac- 
turers out of business, and then, mith his monopoly, make his 
own prices to us, his helpless rictims. Undoubtedly there a r e  
other articles where the perfection of American machinery, 
the command of the ram material, the opportunities for traus- 
portation, and the elements of cost, including higher wages, 
juslify a reduction to a point where the tariff shall not be pro- 
hibitive. Competition and not prohibition is the real object of 
the principle for which me a r e  contending. 


The newspapers tell us  that  France is  on the eve of a revolu- 
tion and that  i t  originates, a s  always, in Paris. The remark 
mas once made by a distinguished observer that, to  maintain 
peace and order, Paris  had to be shot over about once every 
thirty years. I do not know t h a t  there is any t ruth in this 
broad generalization, because broad generalizations a r e  seldom 
true, but it is  true, and that  has  been our history, that  it re- 
quires a lesson in modified free trade to bring our people t o  a 
full realization of i ts  effects. The lambs in their gambols 
frisked us fifteen years ago into a ~ 0 0 1  schedule which reduced 
the floclx from useful producers of national wealth to  expensive 
ornaments on the plains and on the  hillsides. The lambs of the 
preseut day hare  forgotten their eswrience, and it may require 
11-cent wool t o  smash, ss i t  did tn-elre years ago, the rainbows 
and dreams of the college idealists and the political theorist. 


I t  has been charged here tha t  the United States Steel Corpo- 
ration made last y e u  $9 a ton profit in escess of any legitimate 
return to which they were entitled. As the duty on their prod- 
uct mas $7, if that  statement i s  true, it is  evident, after taking 
the entire duty off, they would still ha re  made $2 more than a 
legitimate returii upon their investment. There must be some 
error in the calculation which mould justify the remark quoted 
by my eloqueut friend from Iowa, that  the chief practical use 
of statistics was to keep the other fellow from lying to you. 


Out of the Carlyle generalization has  grown an American one 
that  figures will not lie unless a liar makes the figures. No 
one charges and no one believes that  there has been nn inten- 
tional misrepresentation of the  figures which bare  been pre- 
sented by any Senator on any of the schedules in these debates, 
but if the  profits of the United States Steel Corporation had 
been so flreposterous, then the independent companies which 
a r e  a s  well situated, without any water in their capital, with 
the  latest machinery and the  best of management, would hare  
been able t o  make large money. 


Even if i t  i s  t rue that  t h e  United States Steel Corporation made 
$9 in excess of any  fair and legitimate return, even if it is t rue 
that  the United States Steel Corporation can make iron $2 a ton 
c h a p e r  than the independent companies, there would still have 
been for  the independent companies $7 of proflt in addition t o  a 
legitimate return upon their capital. A s  a matter of fact, they 
got no return at all. 


T h e  question has been raised why we should keep a tariff 
upon steel to  protect independent producers, who have 50 per cent 
of t h e  business and employment, a t  t h e  expense of the  American 
public. Why not, in  order t o  reach the United States Steel 
Corporation, t a k e  the tariff all off and le t  the independent 
companies be absorbed and the whole iron and steel business 
of the country placed in one great monopoly? No one mould 
dare argue or urge that, because the  sufferers mould be the 
consumers on the one side and t h e  wage-earners on the other, 
with no possibility of relief in  sight. Then why does not the 
United States Steel Corporation, having the  power, a s  it ap- 
parently has, t o  produce more cheaply, crush its independent 
rivals? The American business man above all  other quali- 
ties has  good sense. With equal opportunities he  fears no 
rivals. With too great opportunities he  fears public opinion 
and legislation. To crush out the  independent steel compa- 
nies it would be necessary for the United States Steel Cor- 
poration to forego dividends upon its common and preferred 
stock and carry on i t s  business on a scale of meager profits 
f o r  a number of years, while by dividing and leaving the mar- 
ket open t o  fair and reasonable cmpetition, with the  inde- 
pendent companies controlling one-half of the output and t h e  
businem, i t  is  enabled to earn profits which keep i ts  works 
u p  to the standard, which give value t o  i t s  bonds and i t s  pre- 
ferred stock, and which now and then permit a return upon 
the  common. If  it had a monopoly and the American market 
was thrown open t o  competition, the lams of trade would lead 
to a n  understanding with those gigantic trusts which control 
the markets of Great Britain and of t h e  Continent, especially 
Germany, to  whose tyranny and operations the lamp post mould 
not be a n  effect i~e remedy. You can hang a man, not o. cor- 
poration. You can hang a man  upon a basis which would bring 
about the  terrors of t h e  French Revolution and the  disruption 
of society, but the United States Steel Corporation is owned 
by 100,000 stockholders, of whom 27,500 a r e  workers in the 
mines, the mills, and the  funlaces, and on the railroads, and 
the  steamboats of the corporation. 


My eloquent friend from Georgia, i n  his brilliant defense of 
the South, claimed tha t  t h e  prosperity n'hich has created a new 
South would have come without any protective tariff, and that 
the  protection which, in  our judgment, has  made the new South, 
h a s  created n class who live by placing tax burdens upon their 
neighbors who owe them nothing and receive no benefits what- 
ever from their esistence. hTom let us  see. A t  the  close of the 
war the South, a s  he  says, was purely agricultural, and all  i t s  
property destroyed but land, and, a s  the Senator from BIassa- 
chusetts has  so ably demonstrated, i t  mas that  which presented 
such a frightful handicap during the  civil war upon a s  gallant, 
bcave, alid resourceful a people a s  ever existed. 


Soon after the civil war protection enabled capitalists to take 
advantage i n  the South of the principle that where the  raw ma- 
terial and the  manufactory a r e  side by side there is prosperity 
for  both. Now, see this remarkable result: The mannfncturecl 
products of the South in 18SO were four hundred and fifty 
millions ; in 1900 one billion four hundred and fifty millions ; in  
1908 $1,906,000,000. I n  view of these figures, where is  the claim 
tha t  the South is still an agricultural couutry and dependent 
entirely upon agriculture for i ts  liring? There is not a person, 
I beliere, interested in the manufacturing industries of the 
South, who intelligently understands them, who would assent 
to-day to the repeal of the tariff upon cotton products a11d iron 
products because protection is a n  oppression upon their farming 
neighbors. 


Now, my friend the  Senator from Georgia gave a very illumi- 
nating exposition, a s  he  always does, the other day upon cor- 
ditions i n  the South in reference to the principle of protection. 
H e  is the ouly real, honest free trader who has spoken here, 
and I love his courage. 
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Air. eacos. I mill accept a part of it, but not the other. 
AIr. DEPEIV. The other means, I think, that there a re  others. 
Jir. BACOS. O o .  I am rery much obliged to the Senator 


for connecting my name with the very honorable epithet of 
honest, but I am uot such a doctrinaire a s  to be a free trader. 
I b e l i e ~ e  in a very liberal t a~ i f f ,  but I do not believe i n  one for 
the protection of any particular business a t  the expense of 
everybody else. 


Mr. DBPEW. Tha t  h e a n s  tha t  jou a re  in favor af a tarif€ 
for revenue only ? 
Mt BACON. The Senator has expressed it with absolute 


accuracy. 
Air. DEPETV. Aud that  is free trade? 
Mr. BACON. No; it is  not. It has no relation to  free trade. 


They are  a s  f a r  awide a s  the poles. 
Mr. DEPEW. The relatioilship is so near that  i t  would take 


a genealogist to  describe the difference. 
Now, in that  admirable speech of his he defends the South. 


she South needs no defense. I n  the North to-day, wherever 
you may find the northern Inan of to-day or the northern 
wonlan of to-day, there is nothing but fraternal feeling; and, 
more than that, admiration for the courage and the sacrifice of 
the South during the civil war for their ideals, under conditions 
which to any other people than ours would have been absolutely 
hopeless. 


As the Senator says, the South was handicapped so t h a t  she 
could not make her arms, she could not clothe her  people, she 
could not do any of the things necessary for her, except a s  she 
got them from the outside. 


Mr. 13hCON. Air. President, the honorable Senator will par- 
don me, but I said no such thing. 


Mr. DEPJCW. Substantially. 
BIr. BACON. I did not nlean to even imply any such thing. 


On the contrary, I said that  the resources were ample, but  tha t  
ihe odds were 5 to 1 against the South, and that  the resources 
there were in  the course of a merciless and bitter war abso- 
lutely destroyed. 


Mr. DEPEW. My memory is a t  fault. That  was the  state- 
ment of the Senator from Massachusetts. Now me have come 
to the  point I wished to make just now. A11 her industries 
were destroyed, all  her property of a personal liind was  de- 
stroyed, her houses were burned, her stock was gone, and she 
had the bare land t o  s ta r t  anew on. 


Now, accepting that, suppose there had been no protection, 
mould capitalists have been found in the South for industry, 
especially for the  cotton and iron industry? 


Mr. BACON. What is  the Senator's question? 
Mr. DEPEW. Suppose there had been no protection upon 


cotton and iron a s  protection, would capitalists have been 
found in the South or elsewhere for the cotton and iron 
industry? 


Mr. BACON. Mr. President, if the Senator will permit me 
to reply, there certainly has been no protection a s  to the  pro- 
duction of cotton. 


Mr. DEPEW. I mean the manufacture of cotton. 
Mr. BACON. And cotton has  not been produced- 
Mr. DEPEW. I mean the manufacture of cotton and iron. 
Mr. BACON. Well, Mr. President, the manufacture of cotton 


and iron in the South has  grown up after the prosperity had 
been restored there, but their agricultural products, f a r  from 
having any assistance from the protectire tariff, bore a n  onerous 
and grievous burden a11 the time that  they were thus restoring 
prosperity. The manufactures of the South have been the 
result of the wealth which has  been dug out of the ground by 
the agriculburists of the South, and without any aid either 
from the protective tariff or, generally speaking, from any other 
source outside of their own energy and their own perseverance 
and labor. 


Mr. DEPEW. The manufactures of the South in 1880 weE 
$450,000,000 ; in  1900, $1,450,000,000 ; and iu 1908, $2,000,000,000, 
in round numbers. 


Mr. BACON. And, Mr. President, all that  magnificent growth 
and dewlopment is the surplus profit which has been piled up 
by the southern people in the prosecution of their agricultural 
interests a t  a time wheu they ha-ie borne n most tremendous 
tax to the manufacturing producer under the protective tariff 
n-hen they thenlselves were receiving no reciprocal benefits 
from it. 


Afr. DEPEW. Nov, if that  view of the Senator is  correct, 
and if his view i s  corrcct that  no capital has come in from out- 
side sources, and these n~anufncturing developments have been 
wholly by the profits of agriculture in  the South, then the 
profits of agriculture in the South must be beyond anything 
ever Bnon-n in agricultural production aud in surplus in. 
come anywhere in the world. For  @stance, from 1865 to 1880, 


when the South is  acknowledged to hare  had no personal prop- 
erty, there was $250,000,000 capital put into manufactures. 


Mr. BACON. air. President, what is  $250,000,000 to a section 
that makes $S00,000,000 worth of cotton and. its by-products a 
year? Of course, when I speak of the agricultural industry, 
mercantile and other kindred industries grow up  with it, and 
there a r e  reciprocal benefits between those who produce the 
:otton and those who furnish other things upon which the  men 
who produce the cotton must live. 


As I h a r e  said, i t  has been the result of the agricnltnral! i r ~  
Bustry, and, of course, other industries have accompanied it, 
but they have been the industries of our own people. I f  the 
Senator will  figure a little, and not despise figures, a s  h e  i d -  
eated just now h e  mould be prone to d q  he  will llnd that  the 
cotton crop of the South has not onIy enriched the South and 
that out of its profits grown these immense industries oS 
other kinds, manufacturing included, but h e  will find if he will 
examine the  balance sheets that but for  that  cotton and but f~xr 
that agricultural profit which has been made in spite of the 
protective tariff and not through any aid of it, the balance of 
trade wopld h a r e  been frequently against t h e  people of the 
United States. 


Mr. President, the cotton *crop senas out of th i s  country some- 
thing like five hundred million dollars a year whieh is the 
equivalent of gold, and it brings back into th i s  country either 
actual gold or  keeps gold from going out of t h e  country by 
furnishing bills of lading, which stand for gold. 


Mr. ALDRICH. Will the Senator permit me to ask him r 
question? 


Mr. BACON. With pleasure, 
Mr. ALDRICH. What i s  it  that makes the marketing of that  


great cotton crop of the South possible? 
Mr. BACOX. The world's demand for it. 
Mr. -4LDRICH. It is the industrial prosperity of the world, 


and the industrial prosperity of the United States is the one 
important a n d  contro-lling factor in  that  prosperity. 4 


Mr. BACON. Mr. President, the prosperity of the  United 
States is not the factor which makes the demanii of t h e  world 
for cotton. 


Mr. ALDRICH. If  you will look a t  the st&i@tics showing the 
consumption of cotton in the  United States, you mill find that  
me a re  the great and important factor m thy consumption of  the 
cotton of the  South. 
hLr. BACOX. Between two-thirds and  three-fourths of the 


cotton of the South is exported for the consumption of the 
wor ld-of  the  whole worl& 


Mr. ALDnICH. Yes; but  $73,000,000 of that  comes back to 
the United States in the form of maaufactured goods, every, 
dollar's worth of which should be produced in the Southern 
States. 


Mr. BACON. Oh, me14 what mag be done is no matter, bnt 
what i s  $73,000,000 compared with this $500,000,000 that  comes 
back in gold for t h e  ram product? If I am not intruding on the 
Senator from New York, I will say that of course I do not 
underrate the  importance of manufacturing. H am proud of 
the manufactures of the  Sou* The three States, North Caro- 
lina, South Carolina, and Georgia, manufacture, I mill not say 
the most of, but much the larger portion of the cotton that  is 
manufactured i n  the  South, and my State is close up to the 
other two, South Carolina being in the lead and North Curolina 
following, and  Georgia being behind them. I n  general mann- 
facturing, the money product of Georgia leads the others. But, 
Mr. President, the manufacturing industry of the Sonth has been 
the product and  the result of the agricultural prosperity of 
the South, and i t  is not due to the protective tariff. 


Mr. ALDRICH. Mr. President, one other question. Where 
would the price of cotton be to-day if you should lose the 
American market, the market of the producers of t h e  United 
States, of t h e  men mho a re  employed in the mills and upon 
the farms of this country? Does the Senator think the cotton 
growing in the South would be prosperous if i t  were to  depend 
entirely upon the foreign market? 


Mr. BACON. For  what? 
Nr. ALDRICH. For  purchrtsers. 
Mr. SMITH of South Carolina. Let me ask one question. 


Will the chairman of the Finance Committee state where the 
price of cotton is fixed? 


Mr. ALDEICH. The price of cotton is  fixed in the markets 
of the world and i t  is  fixed by the law of supply and demand. 
Of that  demand the United States furnishes by far the most im- 
portant portion. 


Mr. BACON. Mr. President, if there was not a bale of cotton 
spun and woven in the United States there woulrl still be the 
demand for i t  and there wouId be the same price of cotton. 
There has got to be a certain amount of mani~factnred cotton. 







If i t  were not inailufactured in this country, i t  would be manu- 
factured i l l  another. I am not speaking about the question 
whether i t  is to our advantage to haye any manufactured here. 
I an1 speaking of the question n-hether the manufacture of cot- 
ton here illcreases the price of the staple of the raw cotton. 
The world requires more than 13,000,000 bales of cotton to 
clothe the people of the world in garments that  a r e  made out 
of cottoil. 


I mill not trespass further on the time of the Senator from 
New York. It is  unjust. 


AIr. DEPEW. Mr. President, to continue one moment. As 1 
said. from 1866 to lSSO the South got $250,000,000 of cxi~ital in 
maiufactures, from 18SO to 1890 :he fou& $650,000,000, from 
1890 to 1900 she found $1,160,000,000, and from 1900 to 1'308, 
$2,100,000,000. It would make the farmers of the world stand 
up and listen if told tha t  that  $2,100,000,000 came from the 
surplus profits of agriculture in the South, by which in that  
brief period people who had no money and no personal property 
to begin with could give to manufactures such fabulous capital. 


Mr. GALLINGER. And, Mr. President- 
The VICE-PRESIDEPU'T. Will the Senator from Xem Pork 


yield to the Senator from xew Hampshire? 
Mr. DEPEW. Certainly. 
Mr. GALLINGER. I f  we did not have a tariff on the finished 


product of cotton, and foreign countries were supplying us ~ v i t h  
cotton goods, a s  they did in  the early days, what mould become 
of the $2,100,000,000 now invested i n  cotton manufactures in  
the South? 


Mr. DEPEW. I believe tha t  if the  protectire principk mas 
taken out of our legislation the cotton industries of the South 
would disappear. 


Mr. GALI,IR'GER: Of course they would. 
Mr. DEPEW. And with t h a t  would come a paralysis of 


a l l  industries of the South. I believe that  if this protective 
principle was taken out of legislation, instead, a s  the Senator 
from Georgia believes, the agriculturists contributing from 
their surplus for the support of other people, they could do 
nothing for them, and the  iron and coal industries of West 
Virginia and of Alabama and  of ICe~tucliy and of Tennessee 
would be destroyed. 


AIr. BACON. If the Senator will pardon me, I mish to make 
a statement, in order t h a t  what I hare  said may not be misun- 
derstood. When I speak of the  mmufacturing industries of 
the South being solely the representative of the profit upon the 
agricultural industry of the  South, of course I do not meall 
that  absolutely the clear profit made is the only money which 
has been invested in those industries. Of course the people 
of the South have utilized their land and other properb, which 
has resulted from this agricultural prosperity as  a basis for 
credit to secure money which they h a r e  invested in nlanufac- 
turing enterprises. Money has been borrowed, but borrowing 
money by our own people upon satisfactory security is a very 
different thing from money being sent i n  by others for invest. 
ment. 


Mr. DEPEW. Repeal t h e  protection upon cotton and you 
wipe out the manufacturers in  North Carolina, South Carolina, 
and Georgia. Repeal the protection upon iron and the phenom- 
enal progress and development of Alabama, Tennessee, and 
West Tirginia will cease. I do not mish to differ with my 
friend from Georgia, but it is hard for me to understand, if  hi^ 
statement is correct, tha t  t h e  South found its own ozpital fox 
these manufacturing enterprises, where a purely agricultural 
people, who had no personal property in  1565, got two hundred 
and fifty millions of capital i n  ISSO, six hundred and fifty mil- 
lions in 1590, oue billion one hundred and fifty millions in  1900, 
and two billions oue hundred nlillions in 1908 and that  noue of it 
was contributed from outside sources. The profits of cotton 
must be beyond precedent. 


My friends from Florida, I think, state a s  fairly a s  any ol 
the Senators on the Democratic side the Democratic position 
which is, that they wish t h e  idca of grotcction to be entirelj 
eliminated from t l ~ c  sclieriules and tha t  the tariff should be 
based u ~ o u  the V'alker doctriue of only sufficient rerenue tc 
yield the sum required for cnrrsing on the Gorernment. TJpoi 
that basis the . ju~~ior  Sellator froin Florida made a most elo 
queut appeal 011 behalf of a rcrenue u ~ o n  pineap~~les, not f o ~  
protection, but purely fo r  revenue. Under the schedule pro 
poscd by Florida, the duty upon pineapples will be raised tc 
12s per cent. The distinguished Senator, in the course of his 
eloqueut rernarls, said the  nerves of the hunlnn anatomy were 
gathered :IL the base of t h e  spine, and a n  injury to the basc 
of tlie spine attacking the  whole nerrous sgstenl led to  the 
paralysis of the eutire body. I n  the anatomy of our country 
with the liead in Maine, t h e  base of the spine, as  he believes, ir 
Florida. Tlien, a failure t o  pu t  12s per cent, not for protection 
but for rerel?ue, upon pineapples would lend to national paraly - 


;is. We will take care of pineapples, but uot on a rerenue basis. 
Jnder the practice of protection, the national nerv6us systenl 
xi11 be unimpaired. 


New York i s  the largest manufacturing State and has the 
createst variety in  the product of her mills.and her factories. 
[ have been in receipt of a t  l & ~ s t  a hundred letters a day for 
vonths and  h a r e  had a t  least a thousand of my constituents 
lere upon these questions. They have been the manufacturers 
~ n d  the employees, men and women, in the factories, and the 
hrmers  and the  people of the localities in mhich these manu- 
facturing industries a re  located. There is almost unanimity 
~f sentiment tha t  they a r e  all consumers a s  well a s  all pro- 
lucers. 


The ~ ~ , 0 0 0 , 0 0 0  people who are i n  gainful pursuits, eliminating 
those who a r e  single, and giving a n  average fnmily to those 
who a r e  married, make up nearly the entire population of the 
United States. I n  their living a s  well a s  in  their prosperitg 
they a r e  absolutely dependent upon each other. None of them 
:an live by himself and no occupation can exist by itself. It is 
the interdependence of the industries of our States mhich con- 
stitutes the strength of the American people and the wealth 
of the American Union. I was aslied by Mr. McKinley in 1896 
to make campaign speeches through the wheat and corn belts 
3f the West. I found the farmers everymhere looking to free 
silver or any other panacea for relief from their condition. 
Wheat mas 60 cents and corn 15 cents a bushel.. Upon that  they 
could not meet the intercst upon their mortgages and they had 
difficulty i n  paying their taxes and there was no market for 
their horses and cattle. Why mas there this condition among 
the farmers? We had a larger population in lS96 than me had 
in 1890 when they were prosperous. I t  was because the ex- 
perinleut of modified free trade had closed the factories and 
turned 3,000,000 mageearners in  possession of jobs to 3,000,000 
out of a job and out of money. I n  other words, the farmer had 
lost his market because the consumer had lost his job. 


We h a r e  had since 1897 phenomenal prosperity, employment, 
~ l n d  wages, the farmers now getting a dollar and twenty-five 
cents a bushel for  wheat and sixty cents for corn, and there is 
an open market for  their stock. The fnrmers have paid off 
their mortgages, they hare  large surplus in the banks, and they 
are  enjoying a prosperity such a s  has never been known by 
any agricultural people in the world and never known by our 
farmers before. I t  is because protection has created the market, 
has created thc money maker, has created the money spender, 
and has demonstrated the interdependence between the farm and 
the factory and between the producer and the consumer. The 
rise in the  cost of living is  not in rents, clothes, boots and shoes, 
or railroad travel, but it is  in food. To suppose that  under these 
conditions the farmers of the country beliere that  under this 
principle they a r e  burdened ahd oppressed in order to  support 
their fellow-countrymen who a re  cngaged i n  other pursuits 
and who, by being engaged in these remunerative pursuits, a r e  
their consumers and customers, is absurd. 


I have admired the  Senate all my life. The giants of the 
early period-the great triumvirate, Tebster,  Clay, and  Cal- 
houn-created the sentiment that  this is  the most august assem- 
bly in  the world. But  their speeches, wouderful in their liter- 
ature, corering exbaustirely a wide range of subjects, very plati- 
tudjnous and lengthy, mould r o t  command a Senate of to-day. 
They are  devoid of humor, and humor is  necessary for a modern 
statesman. The thoughtful and thoroughly prepared speeches 
elelirered during this session a re  worthy the best efforts of the 
greatest reputation of the Senate and more interesting. 


An income tax has  been urged by the Senators from Texas 
[Mr. BAILEY], Iowa [Mr. CUMMINS], and Idaho [Mr. BOBAH]. 
It is advocated with great ability and a great array of prece- 
dents is cited to support their contention, and the ausmer of 
the Senator from Utah [Mr. SUTHERLAKD], T V ~ O  has just taken 
his sent, has  been most able and conclusire. 


The whole question rests upon these words of the Consti- 
tution : 


Dircct taxes a re  to  be laid in such a manner tha t  each Statc shall bear 
a proportion of the mhole tnx equal to i t s  proportion of the whole 
population. 


I n  rendering the opinion of, the court in the Pollock case, 
Chief Justice Fuller summed up his conclusions a s  follows: 


Our conclusions may tliereforc be summed up  as  follows: 
First. We adhere to the cpinion alrendy aunounccd tha t  taxes on real 


estate being indisputably direct taxes, tuxes on the rents or income of 
real chtate, a rc  cqually Cirect tuxes. 


Second. We a re  of oninion tha t  taxes on ~crsonn l  nronertv or on the 
in&k of personal property are  likewise dirkct taxes: 


- 
Third. The t ax  imposed by sections 27 to  37, inclnsive of the act 


of 1894 so fa r  a s  i t  falls on the income or real cstatc and' of ersonal 
nronert;. beinrr a direct t ax  within the meonin,- of the ~ons t l tu t fon ,  nnd 
b&fore unc~nst i tut ional  and void becuuse cot  apportioned according 
to representation, a l l  those sections, constituting one entire scheme of 
taxation, a re  necessarily Invalid. 
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The objcct and aim thcn of these long speeches which arc 
a s  nble a s  m y  ever delivered a t  any time in this body a re  tc 
h a r e  the Scuatc reverse the Supreme Court. It is better when 
a decision of the court of last resort is against the  judgment oi 
counsel to present to  the public what the counsel would havc 
said if he had been a judge than t o  adopt the remedy which 
Judge Grover, of our New York court of appeals, said was thc 
only one left for the defeated attorneys and that  was  to  gc 
down to the tavern and curse the court. One Senatar wishes 
distiuctly to  challenge the Supreme Court with the  idea that 
the argument and decision in the Pollock case will be reversed. 
Another Senator wishes to have it introduced a s  a principle in 
our political economy, even if the tariff is to be reduced i n  order 
that  there may not be an excess of income over expenditures. 


Unless, a s  in war times, there is a n  absolute necessity for an 
iucolne tax, it is the most direct possible at tack upon the  pro- 
tective system. The only way in which the  surplus revenues it  
would produce, and which a r e  not now needed, could be taken 
care of, would be either a horizontal reduc t i~n  of the tariff to 
bring the revenues down to the  expenditures or else t o  enter 
upon a bacchanalian Saturnalia of extravagance. 


No one has  been able to refute the conclusions of the Finance 
Committee that  the bill under discussion will yield several 
millions in excess of expenditures. It is  claimed tha t  the 
income tax  will produce between sixty and eighty millions of 
dollars annually. This would create a dangerous surplus and 
impose a burden for no other purpose than t o  establish a 
theory. A theory which will cost the taxpayers of the country, 
and, in the analysis of distribution, all  the people, $80,000,000 
which the Government does not need and for  which it has no 
use, is the  most expensive educational propaganda ever ex- 
ploited. It has been suggested by its advocates tha t  the  tariff 
could be reduced to meet the  excess caused by the  income tax, 
but a reduction would lead to larger importations and greater 
revenues and a t  the same time take our American market from 
our own workers and give it to  their foreign competitors. On 
the other hand, if a prohibitory tariff was adopted to decrease 
customs revenues, that  would defeat the  Republican doctrine of 
competition with protection and create monopolies. 


There is  one point which strikes me in the question a s  to  whether 
the fathers in  forming the Constitution intended t h a t  the  clause 
providing that  direct taxes shonld be apportioned among the 
States according to population referred only t o  revenue from 
land and not income from personal property. The Constitution 
was  a compromise between the large and populous and the 
small and sparsely populated States. The small States de- 
manded that  in some way they should be protected. The de- 
vice to  protect them was that, regardless of their population, 
each State should have in the Senate practically two ambas- 
sadors with equal vote and equal power. There was  a s  great 
disparity then a s  there is now between the States of large 
population and those of smaller population. The taxing power 
and i ts  destructive possibilities were thoroughly understood, 
and the great States of New York, Pennsylvania, Virginia, and 
Georgia nerer intended that  they should be outvoted and made 
t o  bear undue burdens because of the votes in  the  Senate of 
the smaller States. There a re  15 States with 30 Senators in 
this body whose aggregate population differs only a few thousand 
from that  of the  single State of New York with two Senators. 
New York has  one-serenth of the  property of the  country. It 
has one-twelfth of the population. Yet, under a n  income tax, 
i t  would pay 33 per cent of the burdens of t h e  Government. It 
is  absurd to suppose that  with the  States rights views that  ex- 
isted among the statesmen of the  formative period and in the 
Constitutional Convention they erer  intended t h a t  any system 
should prevail which would distribute so unequally the burdens 
of the Government among the various States. 


There is  another view which strikes me very forcibly and 
which has not been presented. The time has come to draw 
the line between the sources of revenue for  the Federal Gorern- 
ment and those which shall be left with the States. The 
Federal Gorernment has unlimited opportunities for revenue 
through the customs and by internal-revenue taxation of al- 
most limitless rarieties and by other methods. The States 
must deal directly with their people. I mas talking a few days 
siuce with the Hon. Edwin A. Merritt, chairman of the cow- 
mittee on ways nnd means of the lower house of the Kew York 
legislature, who expressed alarm a t  the iuheritance and income 
taxes being absorbed by the Federal Government. The expenses 
of the States, wlth the public improvenleuts which hare  become 
necessary by the extraordinary development of the last quarter 
of a century, a rc  increasing in geometric ratio. 


When I was chairinan of the committee on ways and means 
in  the lower house of the Xcw Yorli legislature, forty-six years 
ago, n tax levy of $5,000,000 would have led to a political rero- 
lution. The tax levy this year is thirty-seven millions, and it 


has increased from twenty-two to thirty-seven within' the last 
decade. There was levied in  the State of Rlew York in 1907 
by direct taxes--that is, city, village, county, and tom-$180,- 
942,311.27, and by indirect tax, $32,339,707.49, making a total 
of direct and indirect taxes of $213,282,048.76. A direct tax 
for State purposes has  been abolished in our State. The State 
government is carried on by  indirect taxation. This came be- 
cause of the enormous burdens of local taxation, amounting to 
$181,000,000 a year. Our indirect taxation comes from ta res  on 
corporations, organization of corporations, inheritances, trans- 
fers of stock, traffic in  liquor, mortgages, and racing associn- 
tionq according to the  fo l lodng  table : 
Tax 
Tax 
Tax 
Tax 
Tax 
Tax 
Tax 


It is evident from th i s  that, with the budget five millions 
more than the amount raised from these sources last  year, the 
State must soon find other sources of revenue. Several States 
hare already adopted a n  income tax. No one would advocate 
that  there should be double taxation by the  General Govern- 
ment and by the States, for  the  burden would be intolerable. 
It seems to me, therefore, t h a t  it is a fair c l a b  on behalf of 
the States that  this direct contact with their citizens by inherit- 
lnce and income taxes should be left to their administration. 
M y  colleague, Senator ROOT, clearly and ably answered the 


guestion the other day a s  to  whether the property owners bore 
a substantial part of the burdens of the  Government by proving 
what they paid and its percentage in the country a s  a whole. 
Phis ATew York t a x  levy, I think, is a close and up-to-date 
illustration of the same point from our own State. I know from 
personal experience with the  estates for which I a m  counsd 
that real estate located i n  the  best parts of New York City 
pay today double the  taxes which they did eight years ago 
lad  without any increase i n  rents. The effect of this is tha t  
the income from real estate in New York is  nearer 3 than 4 
3er cent. I 


The taxes on railroads i n  the  State  of Kew York are first 
q o n  their real estate, a t  ful l  value, in  the several towns, then 
1 franchise tax, then a t a x  upon capital stock, then a tax  upon 
~onded debt, gross earnings, and dividends. I n  the case of the 
New York railroads which pay dividends, this amounts to  over 
15 per cent of their net income. Of course this is  an assessment 
lpon the income of the stockholders t o  that  amount. 


The income and expenditures of the Government can be cab 
:nlated for a series of years t o  come with almost mathematical 
:ertninty. I have heard no criticism which successfully con- 
xoverts the conclusions of t h e  Ways and Means Committee of 
B e  House and the  Finance Committee of the Senate. Includ- 
ng pensions, 55 per cent of our total expenditure is on account: 
)f war. Expenditures a r e  not likely to  increase a s  fast a s  
*erenues, and there will necessarily come in the course of 
lature, now that  forty-four years have passed since the close 
)f the civil war, a n  annual decrease in  pension appropriations. 
Phe civil expenditures a r e  entirely in administrative control. 


All European nations a r e  burdened with gigantic national 
iebts. These debts a r e  the inheritances of great and little wars. 
3ur national debt has  been so reduced since the civil war that  i t  
s a negligible quantity compared with our resources. We should 
mlarge the national debt, not for  war  but for the  most benefi- 
:ent purposes of peace, if we  a r e  t o  enter upon a proper policy. 
We have begun on the  right course in the Panama Canal by 
)orrowing the money for i t s  construction. It i s  proper that  
losterity should bear their proportion .of a burden of which 
hey are  to be the principal beneficiaries. I f  we enter upon, 
1s we will in  the future, a n  intelligent and thoroughly prepared 
;cheme of inland waterways, that  also should be done by the 
ssue of long-time bonds, for posterity again mill be the benefi- . 
:iaries and ought to  bear their share of the burden. 


We are all in  receipt of letters and resolutions of commercial 
lodies in reference to the creation of a permanent tariff com- 
nission. The Senator from Indiana [Rlr. BEVERIDGE] and the 
Senator from Nevada [Mr. NEWLANDS] hare  nbly and elo- 
luently presented the affirmative of that  proposition. They bnse 
heir argument largely upon the success of the Interstate Com- 
nerce Commission; but there i s  no analogy betwee11 the duties 
~erformed by and the obligations which rest ou the Interstate 
3ommerce Comnlissiou and those which would devolve on a per- . 
nauent tariff body. It is the nature of a commission to seek to 
xlarge its powers and to exploit i ts  beneficence. A pernianeut 
ariff commission, with n permanent lobby represeutiug the 
!,000 items in the tariff bill and backed by the influence of the 







CONGRESSIONAL RECORDSENATE. 


AXr. D I S O A .  I  ha^ e been rery much interested in t h e  Seua- 
h r ' s  dcscrilttion of the apparent inconsistencies on this side 
of Uie Chamber, and I am frauk enough to say, with some 
degree of truth, I think. But now, a s  the great expounder of 
Democratic doctrine, how does he a t  this time square his pres- 
eut declarafion of a tarill' for revenue on lumber with tha t  Dro- 
rision of the Denlocratic naiional platform adopted at Denrer 
last June, which declared : 


We demand the immediate repeal of the tmiff on waod y l p ,  print 
pnger. lumber, timber, and logs, and that those articles be p aced upon 
the free list? 


Mr. BAILEY. 1 understand that, just as I do the declara- 
tion for free raw materials generally. I utterly refuse to  be 
bound by it ,  because i t  i s  not a Democratic doctrine. I under- 
stand it  m s  declared by a Democratic convention, but, BIr. 
president, yielding obedience, absolute and implicit obediewe, 
&O any deciarat io~ of principles which my party may make-and 
when I can not yield that  obedience I will withdraw from 
membership in it-I yet refuse to al'low a set of delegates, 
s k c t e r l  by the  people abmlntely without reference to  a qnes- 
tion of that  kind, but selected a h w t  solely with a view to the 
candidacies of men, to assemble in a convention and assume the 
function of legislators. The business of a national convention 
is to  declare the principles of the party; a n d  if they a re  not 
willing to  trust t h e  Senators and ~ r e s ~ u t a t i v e s  belonging to 
that pasty to  apply those principles according t o  wise .debils, 
they ought to select some other Senators and Representatil-es, 
and they will have to do it in my case. Tha t  is my answer. 


Mr. Presideni, the Wallier tariff ac t  mas  the consummate 
wisdom of a D e m m t i c  Secretary of the  Treasury, and perhaps 
the  greatest Secretary of the Treasury the Democratic party 
ever contributed to  the Ifation; and I say that, admitting a t  
the same time that  I do not rerere his memory. H e  ~t iu 


Senate from my native State, whose people honbred him 
a s  they would have honored one of their own desh and blood, 
and yet, when that cruel conflict between t h e  sections came, he 
bore the cornluission of the General Government to a fore@ 
nation and libeled t h e  people of ,PIississippi. I have no t  for- 
gotten that, and I shall not forget it. But, holding bis memory 
-in abhormice for that  disloyal deed t o  the people who had 
loved, honored, and trusted him, I yet pay him the just a n a  well- 
deserved compliment of saying that  the Democratic party has 
never contributed t o  n cabinet created since the foundation of 
this Bquli i ie  an abler man than Robert 3. Walker;  and, even 
among his adversaries, he  is esteemed in intellect second only to 
Alexander EIamilton among the  men who hare  occupied the high 
position of Secretary of the Treasury. 


I prefer to accept the doctrine written in a Democratic bill 
upon the recommeudation of the greatest of D e m o m t i c  Sec- 
retaries of the Treasury, written there deliberately after  week^ 
hnd months of consideration, than t o  surrender my judgment 
and my conscience to a national convention whose delegates 
mere not authorized or  commissioned to speak upon such mat- 
t e r s  of detail. 


More than that, Mr. President, I have the  satisfaction in 
this case of living up  to the Democratic doctrine, without the 
suspicion of n desire to  serve the people whom I h a r e  t h e  
honor in part to represent in this Chamber. It makes no 
difference to the people of Texas whether yon impose a duty 
on lumber or put i t  on the free list, for freight rates malie it 
impossible for Canadian imports to agec t  the price of lumber 
in Texns. -- ---- 


Mr. ALDBICH. Mr. President- 
The PRESIDISG OFFICER. Will the Senator from T e m s  


yield to the Senator from Ithode Island? 
Mr. BAILEX. I will. 
Mr. ALDRICH. I agree with the Senator from Texas i n  his 


admiration of Mr. 1:obert J. Wallier. The Democrntic party 
have kite since 1S4G Ixid the opportunity in the IXouse of Repre- 
sentatires to fwme a tariff bill. Once they had the control of 
both Houses and prepared and passfd a tariff bill. Those bills 
mere a s  unlike the ac t  of IS96 a s  the act  which is now pending 
i n  this Senate is  unlike the first tariff bill passed in 1'7S9. 


Mr. BAILEY. That  is t rue;  and there is  a n  esp!nuation for 
that, but i t  would require more time than I now care to con- 
sume in mxliiug it, and, besides, i t  is  not relerant. 


Mr. President, h n ~ i u g  said IT-hat I did about Mr. Walker, I 
thinli I am required to be n little more specific than I was. I 
dismissed him with the statcmeilt that he had libeled the people 
of my native State who had houored and trusted him, and that  
statement necds some qualification. What Mr. Wallier Aid do 
was this: .is the agcllt of tlic Government of the United Stater; 
in Great Britain, he told the British people tha t  Jefferson Dnris, 
once a Seuator here, afterwards, and a t  the time Mr. Walker 
made the misrepresentation, president of the Confederate States, 


had advocated and secured the repudiation of the Mississippi 
state debt. 


Walker did not hare the excuse of ignorance for making that 
statement. H e  h e m  it was not true. H e  knew that  when that  
hlississippi public debt was repudiated Jefferson Davis had not 
entered public We. H e  lam that  a part of the time that  the 
controversy raged Mr. Davis was a n  officer in the  Army of 
the United States, from which he resigned; and when the  ques- 
tion was a t  its point of decision, Mr. Davis was spending seven 
years of retirement in diligent study, in  the quiet of his grLar- 
iidd plantation, and took absolutely no part i n  that  c o n f x o ~ e r ~ .  
And yet, with a knowledge of t h a t  fact, Mr. Walker, i n  order 
to prevent the sale of confederate securities, represented to ~ 
British people that  Mr. Davis mas responsible for the repnaia- 
tion of l\fississippi's public debt. 


Now, Mr. President, I want to say, and I can not reiterate it 
too often--beeause n o  matter  how much I reiterate it, 'it 
will be misrepresentea-that a Democrat must vote for low 
duties which raise revenue and must not vote for high duties to 
a a o r d  protection. - B u t  .when I state this Democratic m a d m  
some shallow-minded men call me a " protectionist!' They seem 
to think that  a Democrat must  vote for  every motion t o  put a n y  
article on the free list, and  when we point t o  a lorn rate, a good 
revenue, a n a  fortify the lorn ra te  and abundant revenne with 
the  authority of a n  idea% Demoeratic tarif€ act, they still say 
we a r e  protectionists. 


Mr. President, I mould like to  see a Democrat of tha t  kind 
make a tariff act. What would he do? H e  would have nine- 
tenths of our imports on the free list and one-tnth on the 
dutiable list, and  t h e  more articles h e  would p u t  on t h e  free 
l is t  the higher he would be compiled to  make the duty on 
those left on the  dutiable list, and it is the sagacitg of our 
Republican friends, who understand that, which furnishes the 
explanation of such a fong  free list i n  the pending bill. 


E'or t h e  enlightenment of Democrats and Republicans alike, I 
want to  show you that  the  shortest provision in t h e  Walker 
tariff ac t  was its first, and one of the shortest ras its last  &he& 
ule. The first was the schedule whose duties reached 100 per 
cent, and it was  just three lines. I mili read them : 


Brandy or other spirits distined from grain or ether materials - em- 
dials absinthe a ~ s k  cnraeas ~rirschmsdr liqueurs maraschino, 
rataGa, and all'other sh i tuous  deveraws of a &imiiar ch&acter. , 


That was the shortest. Now, e & q t  for t h e  provisos, one of 
the  shortest schedules of tha t  net was its free list, and that  free 
list was largely confined to articles t h a t  were not for sale a@ 
were not  brought into the United States for  the purpose of sell- 
ing them. And yet, when Mr. Walker was advising Congress 
how to construct a tariff act, he advised t h a t  if this act, as 
then framed, would not r a k e  sufficient revenue, not to  put a 
higher duty on any of the dutiable articles, but to take some 
articles off of the free list and pu t  a e m  on the  dutiable list. 


The philosophy of that is  apparent. The more numerous the 
articles on which you lay a duty, the lower me am make the 
duty on every ar t ic le  


T o  illustrate: Suppose yon have 2,000 ar t ides  imported, and 
YOU have $300,00O,GW) of revenue t o  r a i w  through your cnstom- 
houses I f  you place LOW articles on the free list, you a re  com- 
pelled to make the o a e r  1,000 articles raise the $300,000,000. 
I u  other words, under a tariff bill s o  constructed, a thousapd 
articles must yield $300,000,000; whereas under a tariff bill 
where a duty was leried on erery imported article, 2,000 articles 
would raise the $300,000,000. The more numerous the subjects 
of taxation t h e  less onerous the tax can be made on every sub- 
ject  That  is'elementary. Tha t  is so plain that  the marvel is  
that  any man has erer misuuderstood it. 


The free list is not s Democratic invention, except in rare 
instances. The free list is a Republican invention. They under- 
stand that  by taking the duties off of those articles which the? 
do not choose to protect, they can make an excuse for  laying a 
higher duty on ihose things which they do choose to p l ~ t e c t .  


Mr. President, the Senxtor from Minnesota [Mr. CLAPP], a t  
the conclusion of his very interesting address, indulged in a 
burst of generosity. I do not sny t h t  in any satirical sense, 
because he is both a just and a generous nlan; and while I 
do not agree with him upon the principle which underlies the 
construction of a tariff bill, I do jyy him the comglin~ent of 
saying that  I beiiere lie earnestly strives to do what he thiuks 
is best for all  the people. I n  a burst of generosity the Seuator 
from Jlinnesota tunled to us  and said that there is not a man 
on this side who would strike dovn an American industry; and 
he i s  right. But, Mr. I'resident, while no man on this side 
mould strilic down a n  iildust~.j-, neitllcr ~ o u l c l  any lnan on this 
side compel a thousand men to hold np any one man's industry. 
That  is  our objection to yotrr protcctiw tariff. 


Mr. ALDIIICII. Kil l  the Sellator yield? 







RIr. BAILEY. Certainly. 
Mr. ALUIiICII. When did the doctrine of free raw material 


cease to be a Deu~ocratic doctrine? 
Mr. BAILEY. When men like myself came into power in the 


Democratic party. 
Mr. ALDRICH. Were there any exponents of that  doctrine 


before the Senator from Tesas- 
Mr. BAILEY. Oh, yes. 
Mr. ALDRICH. Or since, outside of the  Senate Chamber? 


I have failed to obserre them. 
Mr. BAILEY. I f  the Senator from Rhode Island will read 


the Democratic platform of 1806 on the tariff question, he will 
find the renunciation of the old aoctrine. I drew it, and I drew 
it with that  distinct idea in my mind. 


Mr. ALDRICH. But, Mr. President- 
Mr. BAILEY. If the Senator will permit me, one of the 


purest and best men who ever occupied a seat in this Chamber, 
or who ever served this Republic in any capacity, offered i t  in 
the Democratic platform committee. I drew i t  a t  the request 
of the late John H. Reagan, who was, in that  convention, a 
delegate from our State. 


Mr. ALDRICH. But  Grover Cleveland was still living. 
Mr. BAILEY. And did not support the ticket. 
Mr. ALDRICH. And the galaxy of brilliant men who made 


the  Democratic party great in  his time were then alive, and no 
one of them, and no leader of any conspicuous character except 
the Senator from Tesas, a t  that  time was courageous enough 
t o  say that  the Delxocratic party proposed t o  abandon the doc- 
trine of free ram mnterials. 


Mr. BAILEY. The Senator from Rhode Island surprises me. 
About Mr. Cleveland I shall utter no word of censure. Hc 
has  accounted in another place for the deeds done in his  body, 
and, a t  least until the clods have settled on his grave, he shall 
be exempt from my reproaches; but without intending to sug- 
gest that  he refused to support our party, though our party 
had three times supported him, the Senator from Rhode Island 
is not unmindful of the fact tha t  Mr. Clereland and the 
brilliant men who, he says, made the Democratic party, did 
not then support the Democratic ticket, and it was not merely 
on the money question, about which many men honestly differed, 
but i t  mas also on the tariff question; because, while speaking 
i n  the name of Democracy, they spoke against t h e  Democratic 
party and denounced us  for having abandoned the Democratic 
attitude on the tariff question a s  well a s  for har ing assumed a 
false attitude on the financial question. 


BIr. ALDRICH. There was one man who a t  tha t  time mas 
even perhaps more conspicuous i n  Democratic circles than Mr. 
Clevelanrl--Mr. William J. Bryan. H e  was then, a s  he is  now, 
so f a r  a s  we can judge by his platforms and his  doctrines, in 
favor of free raw materials. 


Mr. BAILEY. If that  was true, it would not convince me. 
It is true that  Mr. Bryan came into Congress under Mr. Cleve- 
land's administration; or rather, Mr. Bryan was serving his 
second term when Mr. Cleveland was inaugurated the second 
time. I t  is  true, and we make no concealment of it, a s  we make 
no explanation of it, except to state t h e  fact, tha t  a t  tha t  time 
the Democratic party did advocate the doctrine of free raw ma- 
terials. The Democratic party did not, a s  a party, believe in  it. 
It was a matter of espediency with nearly all  of them. Ic our 
southern country we were told that  if we mould ngree to take 
all the burden off of the manufacturer's raw material he would 
agree to  relieve us from some of the burdens imposed upon us 
when we purchased his finished product; and to that  proposi- 
tion we yielded our support; but it  never convinced our judg- 
ment. 


I t  was not only a n  absurdity, but it mas the grossest ab- 
surdity that any set of men ever attempted to impose on ally 
other set of men in the history of American politics. Think of 
it. For a hundred years the Democratic party had denounced 
protection a s  a special favor to manufacturers; for a hundred 
years the Democratic party had denouuced the manufacturers 
a s  the adrocates aud beneficiaries of a n  unjust sgstem of tasa-  
tion; and yet, all a t  once, by some mysterious and unexplained 
and unexplainable Power, me were persuaded to change our at- 
titude and to solenlnly allnounce that  we mould give the bene- 
ficiaries of the protectire tariff the benefit of free trade. De- 
nouncing protectiou a s  a robbery of the many for the enrich- 
ment of the few, denouncing i t  a s  a system of special faror, 
we were persuaded to agree that  the very beneficiaries of pro- 
teeti011 in what they sold should be the only people in the 
United States to enjoy the advantage of free trade in what 
they bought. Thcre ])eyer was anything more absurd and unjust. 
I t  was iudefeusible then; it  is  indefensible n o r ;  and in my 
judgment 110 real Delnocrat will ever again attempt to defend 
i t  a s  a policy of the Democratic party. 


That  men nmke inistnkes I grant you. But  I have the candor 
to repudiate in express and uuequivocal language the mistakes 
which my Democratic predecessors have made, and i t  is  a pity 
that the Senator from Rhode Island docs not imitate my es- 
ample. 


hlr. ALDRICH. Mr. President- 
The PRESIDIKG OFFICER. Does the Senator from Texas 


to  the Senator from Rhode Island? 
Mr. BAILET. When I finish the Senator will probably see 


the point. I h a r e  a n  income-tas amendment peuding to this 
bill. The Republican party passed the first income-tax law. 
It passed it, I grant  you, in  a time of war, but it passed it 
when the Government of the United States was spending less 
money than i t  is spending to-day in these piping times of peace. 
Now, when they came to repeal it, in  time of peace, the most 
distinguished Republicans resisted i ts  repeal and declared tha t  
i t  was a souud and DhilosoDhic method of taxation. Whv do - - 
you not say they we]% wrong, or else vote like they votedf 


Mr. ALDRICH. Mr. President-- 
The PRESIDIKG OFFICER. Does the Senator from Texas 


vield to  the Senator from Rhode Island? 
" h h .  BAILEY. I do. ' 


Mr. ALDRICH. The ~ e p i b l i c a n  party; charged with the  
greatest responsibility ever placed upon any party, imposed, un- 
der the stress of those days, many onerous tases. Tha t  con- 
stitutes, in my judgment, no reason why me should reimpose 
onerous duties a t  this moment. 


Mr. BAILEY. Tha t  answer would suffice if we did not have 
a n  onerous government t o  support. But  the Senator from 
Rhode Island can not forget that  with eighty years of history 
behind us-ighty glorious years; eighty years of peace, con- 
tentment, and marvelous progress-when the rude alarm of 
that  great war called this  country to  a r d s ,  the espenditures 
of the Federal Government were only about $60,000,000-a 
frugal government; a happy people, of simple tastes and hab- 
its-and me mere expending the sum, then sufficient, now con- 
sidered paltry, of $60,000,000. Eighty years me lived, me pros- 
pered, we were honored abroad and content a t  home, and yet 
the espenditures for  the federal administration took but 
$60,000,000 from the  energies and from the savings of the 
American people. 


I n  these last fifty years o r  less we have multiplied tha t  ex- 
penditure from $60,000,000 to $600,000,000, and, not content with 
that  wasteful extravagance, we have now multiplied six hundred 
million by almost two. 


As against the $60,000,000 which the Government was spend- 
ing in 1861 me have a burden now of more than a billion every 
year, and yet the Senator from Rhode Island seems t o  forget 
that  a burden can be a s  great in time of peace a s  it is  in time 
of war. Who would haye prophesied that  the Republican party, 
born in  a protest against wh:lt it called the arrogance and 
wealth of a class, would ever have so forgotten its primitive 
lessons t h a t  now its great leaders stand here and denounce 
those of us, or, if they do not denounce us, they denounce our 
protestations against this modern extravagance? 


If  the Senator from Rhode Island will go back to the earlier 
and the better, t h e  simpler, and happier days of this Republic 
and retrench these expenses, I mill agree to withdraw the 
income-tax proposition. I n  other words, if he  will lift the 
burden under which the toiling and consulning masses a re  
stooping to-day, I mill not quarrel nrith him about how he lifts 
it. I protest against the injustice mhich lays upon the people 
who toil, and who toil, thank God, without n ~ u c h  complaint, 
this enormous burden of a. billion dollars every year. 


Mr. President, if you will add what our towns, our cities, 
our counties, and our States are  spending to the stupendous 
sun1 which the  Federal Government is spending, i t  amounts to 
more than the value of our cotton and our wheat and our corn 
crops all combined. This vast sum would be too much for any 
kind of a government, and for the kind mhich you a re  now giving 
the people i t  i s  a criminal waste. 


Let the Senator from Rhode Island and those associated with 
him ill responsibility for this administration reduce this burden 
until the people can bear i t  without subtracting from their com- 
fort and their happiness, and I mill joiii him. But  uuless they 
rctreuch the expenditures bntil they shall reach a poiut where 
the people can endure them without serious iuconrenience, I 
shall insist to-day and to-morrow and all  the to-morrows that  
come, as  long a s  I h a r e  the  honor to  renlain a Senator, until 
a n  income tax is  adopted a s  a part of our fiscal policy; and i t  
will be adrocated within the nest  tell years by Senators who 
mill vote against i t  in  this Congress. 


Why, sir, the very argument-and I riolate nobody's confi- 
deuce when I say that-with which they a re  seeking now to 
persuade Republican Senators to vote agaiust the income-tax 







alllel~dment is  that  they will try this bill, and if it does not raise 
rcyenlle enough, they mill have a n  income tax of their own. 
TO some Senators they say they will frame a law agreeable to 
the opinion of the Supreme Court, but they select their man 
when they mnke that  statement. They nerer make that  to a 
Ian-yer who is  entitled to a license to'practice in any court, 
because there is not a lawyer in America entitled to adnlission 
to the bar who does not know that  i t  is  impossible to  frame a 
law conforming to the decision of that  court which could pass 
the Senate or any other body of sensible Inen t h a t  you could 
assemble in  the United States; for the  only lam tha t  wouId 
conform to the decision of that  court would be a l a w  t h a t  ex- 
empts the  incomes arising from colossal fortunes a n d  taxes 
only the incomes that  arise from the exercise of brain and 
muscle. A good many people would escape the t a x  if i t  mere 
la id on the esercise of brain who mould have t o  pay it if it is 
laid on the  income of property. 


I a m  anxious for the vote, because I want t o  see how much 
progress they have made with tha t  kind of persuasion. I do 
not call i t  a n  argument, for it is not a n  argument. When this  
measure was first introduced, we had a clear majority for  a n  
income tax. A vote will disclose if tha t  majority has  been 
c o n ~ e r t e d  into a minority. I am eager to  see whether t h a t  is 
true, and the country wants to learn the truth. 


So anxious am I, Mr. President, to know the result that  I 
now ask unanimous consent that  the  Senate vote on the income- 
t a x  amendment to  the tariff bill before it adjourns on Thurs- 
day  next. 


The PRESIDING OFFICER. The Senator from Texas asks 
unanimous consent that  on Thursday n e s t  a vote be taken on 
the  income-tax amendment. 


Mr. ALDRICH. I have already suggesteii several times in 
the hearing of the Senator from Texas that  I shall object 
to  fixing any time for a vote upon the income t a x  or any of the 
other prorisions of the bill until we  can agree to  take a final 
vote on the bill itself- 


Mr. BAILEY. That is  unreasonable. I am perfectly willing 
myself for the Senator to hare a vote on his bill. I interpose no 
objection, and  I only ask that  I may have a vote on my amend- 
ment. When the ~ o t e  is taken on my amendment, I will not 
object to  the Senator's request for a vote on his bill; and if 
Senators on tha t  side object, he can apply his  discipline. 


Mr. ALDRICI-I. I am in hopes that  within a very short time 
we can get a general agreement, which mill include everybody 
on both sides of the Chamber, for  fixing a time t o  vote on t h e  
bill. 


Mr. CLAPP. I wish to remind the Senator from Texas t h a t  
the  only time it came t o  the point of a n  objection, if I remember 
correctly, the objection came from his side. 


Blr. ALDRICH. The Senator from Virginia [Mr. DANIEL] 
objected. 


Mr. BAILEY. There was a n  objection before tha t  on your 
side. 


Mr. ALDRICH. I will compromise with the Senator from 
Texas by taking a vote on the pending amendment now, if tha t  
will be agreeable to him. 


3Ir. BAILEY. I want to gire notice to this effect, that  just 
a s  soon a s  the pending amendment is  disposed of I shall offer 
the income-tax amendment. I gire that  notice in fairness and in 
justice to ererybody, so that all  Senators may know. Of course 
the better place for i t  would be a t  the conclusion of the bill. I t  
could then be sectionized. But that  is  a mere matter of form 
and unimportant, because in the conference committee they can 
transgose it  and insert i t  a t  the end of the bill, mith the  sections 
numbered without any trouble. 


Mr. ALDRICH. We are  now considering the dutiable list  of 
the tariff, and I will assume that  the  Senate vi l l  not proceed to 
the consicteration of a prorision which is entirely f o ~ e i g n  to that. 
I assume they will not. 


Rlr. GAILEY. Of course the Senator means to say by tha t  
tha t  he -rill mnke a poiut of order that  it is not germane. 


Mr. ALDRICII. S o ;  I will ask the friends of the bill, who 
a re  considering the bill by ~mragmphs, to go on with the con- 
sideration and not take up m y  extraneous matter. 


Mr. BAILEY. I hare  agreed time and again, and every 
Senator on this side hns agreed, that  for the conr-enience of 
those in  charge of the bill they might pass provisions, and they 
h a r e  gone from the first to the last, and the11 back to the first 
and then to the 111iddle. A11 tha t  has  been done by common 
agreement, by unaninious consent, nobody attempting to inqecle 
i t ,  nobody nttemptinr: to \msi? any time. 


This ninttcr must Be wted on. I r a n t  to say, furtPerinore, 
and I say it  so that  everybody cnu understand it, the distin- 
guished Seuator from IOV-a [31r. C c ~ m x s ]  has also a n  income- 
tax amendlimit. If we can uot adopt one, we shall t ry  to adopt 


the other. If we can so arrange the pro~isions of one as to be 
acceptable to all fricn& of an income tax, we will do that. I f  
me can not do that, then we will do the best me can in that  
direction. 


If the Senator from Rhode Island will withhold h i s  objec- 
tion and allow us to take a rote on my amendment on Thurs- 
day, I think undoubtedly he will espedite the consideration of 
his own measure. Somebody else can object. I give notice t a  
the Senator from Rhode Islqnd now tha t  if he objects to  my re- 
quest I will object eTery time h e  prefers a request to fix a dag 
to rote on the bill. I do not make tha t  a s  a threat, but I simpw 
say that  we a re  going to lix n time for a vote on this amerrd- 
ment before me mill ever jk a time f o r  a vote on the  bill. Pa, 
say, besides that, I will not couple them again. The Senator 
from Rhode Island will permit me t o  vote on this  amendment . 
before he ever gets unanimous consent to vote on h i s  bill! ' 


That  is  the orderly way, and I hope the Senator will n(rt in- 
terpose a n  objection. 


Mr. McCUBIBER. I wish t o  amend my amendment so Mat  
it will be limited somewhat. I move to strike out all af ter  the 
word "measure," in  line 8, page 69, paragraph 197, down to 
and including the rest of the paragraph. Tha t  simply lemes 
the paragraph read: 


Sawed boards, planks, deals, and other lumber of white wood, wea- 
more, and basswood, 50 cents per thousand feet, board measure. 


It leaves in all  of the  other schedules except the  par t  of par* 
graph 197 following the word ' I  measure; " for instance, it leaves 
in paragraphs 199 and 200, paving posts aud so forth; para- 
graph 201, clapboards; paragraph 202, hubs for wheels and so 
for th;  and it also leaves in laths, pickets, and shingles. 


Mr. ALDRICH. I a s k  that  a vote be taken by yeas and n u s  
on this amendment. 


The PRESIDING OFFICER. The question is on agreeing to 
the amendment proposed by the Senator from North Dakota- 


Mr. McCUBlBER. I offer it a s  a substitute for t h e  former 
amendment. 


Alr. ALDRICH. There i s  no objection, I take it, to the Sena- 
tor modifying his own amendment. 


Mr. I b I c C ~ ~ E R .  Very well; I mithdraw t h e  other amend: 
ment and substitute this amendment fo r  it. 


Mr. STONE. I ask that  the amendment be read. 
The SECRETARY. Instead of striking orrt all  of paragraph 197, !F is  proposed to strike out all  of the paragraph after the word 
measure," in line 8- 
Mr. NcCUMBER. I am not affecting anything now but p a -  


graph 197. I move to strike out all  of paragraph 197, after 
the  word "measure," i n  line 8. 


Mr. DdATIEL. I ask that  the words proposed to be stricken 
out be read. 


Mr. ALDRICH. The effect of the amendment, I understand, 
is  to put rough lumber and finished lumber on the free list. 


Mr. JOHNSTON of Alabama. I have a substitute tha t  I de- 
sire to offer. 


The PRESIDING OFFICER. The Senator from Alabama 
offers an anlendment to the pending amendment. 


Mr. JOHNSTON of Alabnma. I offer a s  a substitute what L 
send to the desk. 


Air. BEVERIDGE. Is the amendment in  order? 
hIr. GALLINGER. Certainly, it is  in order. 
Mr. JOHNSTON of Alabama. It is  not a n  amendment to ti 


committee amendment. 
The PRESIDING OFFICER. The Chair understands tha t  i t  


i s  a substitute for the amendment of the Senator from North 
Dakota. 


Mr. ALDRICH. Which is a n  amendment to  the provision of 
the House. 


Mr. BEVERIDGE. And not a n  amendment to the  committee 
amendment? 


Mr. ALDRICH. It is not. 
Mr. CULLON. It is in order. 
The PRESIDIXG OFFICER. The amendment proposed by 


the  Senator from Alabama will be read for the information of 
the Senate. 


The SFCRETARY. I t  is  proposed to insert a s  a substitute the 
following : 


Nothing contained i n  this act  shall p rcwnt  tho admission free of 
Buty of the f o l l o ~ i n a  articles: Lnnll,er of all kinds, laths shin-les, 
doors, and door lochs snd hinges! window frames, window sashes, br?c!is, 
lime, terneat, slate rootins, nalls, carpenter's tools, common wfndow 
glass not  exceeding 16 by 21 inclles, t in  plate for roofs, linseed oil, and 
white lead. 


The PRESIDIKG OFFICER. The question is  on the amend- 
ment proposed by the Senator from Alabanm [Mr. JOI-INSTON] 
t o  the amendment proposed by the Scnator froln North I h k o t a  
[Mr. RIcCumcn], 
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inte~ld to raise uccessary to be collected from customs duties, 
311d therefore every rate in this tariff bill would have been 
adjustecl-and they would have been colnpelled by the neces- 
sities of their situation to adjust every rate in this tariff bill- 
with a view to the collection of this $S0,000,000 from an income 
t a x :  and yet, strange to say, the Senator from 1:hode Island 
and his associates on the committee insist that  they shall be 
permitted to go through with this bil!, which they constantly 
avow will raise enough rerenue without any additions or 
amendments, until they have perfected it, and then they will be 
per~nitted to  stand up here and say that  i t  raises all  the rerenue 
which the Government needs, and therefore this amendment 
nrould simply impose unnecessary taxation. 


NOW, what I want to  do, and what I believe the country has 
a right to denland that  the Senate shall do, is, first, to  deter- 
mine whether or not a n  income tax shall be.levied; and  if tha t  
question shall be determined in the affirmative, then every other 
ra te  and schedule in the act  must be dealt with accordingly; 
while on the other hand, if the Senate, by deliberate action, 
shall reject this income-tax amendment, then i t  can address it- 
self to these schedules with the single purpose of so framing 
them that they will raise the necessary $320,000,000. 


I appeal to  our friends On that  side w h ~  a r e  sometimes de- 
scribed as  " progressive Republicans," and who have been striving 
from the beginning to reduce what they themselves denounce 
a s  the esorbitant rates of this bill, and I ask them if they a re  
williug to wait uiitil the Finance Committee have finished their 
work, arranged their rates, perfected their schedules, and a re  
thus able to say that  a n  income tax is wholly unnecessary? 


If  you progressire Republicans a r e  i n  earnest-and I believe 
you are-then let us here alld now take the judgment of the 
Senate. Let us  here and now determine if we  intend to raise 
any important amount of revenue outside of these tariff duties; 
aud if me so decide, then the chairman of the Finance Com- 
mittee, with all  his skill in the management of this measure 
aud with all  his power among his political associates, will find 
it impossible to resist a reasonable reduction in i t s  rates. The 
chairman of the committee now says tha t  the bill a s  he has 
reported i t  will raise enough money. Then, certainly, if we add 
a n  amendment which of itself mill yield some $S0,000,000, the 
chair~nan of the comlnittee must agree to reduce the  collections 
under the custou~s provisiou of the law. I t  will not do for 
him to answer and say that  if he reduces the rate  he  will in- 
crease the reyeuue aud thus aggravate the situation, Because 
we answer that  statement by s a ~ i n g  that  if we can not reduce 
the duty on all  things, which I think we can, and thus  remit 
t o  the consumer of erery article a proportion of the burden 
which he bears to-day, me can a t  least trausfer some of the 
common necessities of life to  the free list, and we can afford a 
much ueedcd relief in that manner. But  whether i t  shall be 
by trnnsferring particular aod necessary articles t o  the  free 
list or whether i t  shall be by a general reduction runniug 
through every schedule, the obvious and sensible thing for the 
Senate to do is  to decide whether i t  intends to collect this 
$S0,000,000 from a n  income t a x  and then adjust all  schedules 


' t o  that decision. 
Mr. CLAP??. Mr. President- 
The VICE-PRESIDEST. Will th6 Senator from Texas yield 


to  the Senator from 3liuinesota? 
Mr. BAILEY. I do. 
Mr. CLAPP. Realizing and apprecintiug the force of what 


the Senator sars, if this lwoposed income tax was, without any 
question, to be taken a s  a n1:ttter of conrse a s  to its validity, I 
do concede the force of the argmnent that  i t  ought to  be dis- 
posed of before n-e attempt to  fis the schedules with refereuce 
to the custoius revenue. I shall rote against the motion, because 
I sl~nll vote against any motion to fix any time or place any 
1imit:ltion npon our right to vote here. But  1-want to  ask the  
Seuntor if he tlliuks i t  ~ ~ - 0 u l d  be wise to adopt this aniendment, 
aud tllen-uo matter how thoroughly he and I and others a re  
convinced of the \-:!liifity of it-still risk a revenue measure 
bnscd upon the :~ltsolnte elimination of any question a s  to  the 
validity of this iimendmcnt? I think that  is a matter which 
should comineud itself to our re ry  serious consider a t' ]on. 


I .  1 1  I tlioroughly agree with the Senator from RIin- 
nesota. If Congress \\-as uot required by the Constitution to 
convale every Scar, aud if, a s  a matter of fact and under the 
law a s  it  now stands, Congress would not couvene within the 
nest  eight months, I should hesitate about passing any law that  
might. leave the Gal-crnincnt without the means to promptly 
meet its current espc~~prs .  But in view of the fact that  Coilgress 
must conreue t l ~ c  first of December, and in view of the fact that  
Cougi8ess is apt  to be ill session ~ 1 1 ~ 1 1  the fiunl decision in this 
case Jri  rendered, if it shall be t:~i;en to the courts, nud will thus 
be able to supply m y  deGciencies between the reyenue and  es- 


~endi tu res  immediate!j' and without embarrassment to any 
departineut of the Government, I hare  no hesitation in  voting 
to put the anleudment on this bill. I f  Congress, like some of the 
state legislatures, only met in bieuninl session, I mould even go 
so f a r  a s  to insert in this bill a n  authority that the bill will 
probably carry, even if this amendment is rejected, Yo borrow 
money to meet unexpected deficiencies. 


Mr. CARTER. Mr. President- 
The VICE-PRESIDENT. Does the Senator from ~ e s a s  yield 


to the Senator from Montana? 
Mr. BAILEY. I do. 
Mr. CARTER. I ask the Senator this auestion. for the DUr- 


pose of ascertaining whether or not I correctly uhderstandpis 
position: Do I understand the Senator to mean that  he would 
raise by customs duty only such a n  amount a s  equaled the  de- 
ficiency in the revenue raised by a n  income tax? 


Mr. BAILEY. The Senator statcs i t  differently, I think, from 
what he intends to  state it. If he meails to ask me if I would 
deduct from customs duties the amount to be collected through 
the  income tax, I answer "yes!' 


RIr. CARTER. Then I will put my question in a different 
form. The Senator, according to my understanding, would fir& 
pass a n  income tas ,  and rely npon customs duties to raise such 
revenue a s  the income tax did not raise to meet public necessi- 
ties. The amount of the revenue duties mould therefore be de- 
pendent upon the proceeds of the income tax, instead of having 
the  proceeds of the income t a s  rest on deficiencies arising from 
the failure of the customs dues to meet the ueeds of the Gov- 
ernment. Do I correctly understand the Senator? 


Mr. BAILEY. The Senator undoubtedly understands me, 
and has stated n1y position correctly. I do not propose the in- 
come tax a s  a mere means of providing for a n  emergency. I 
propose i t  a s  a deliberate, &xed, and permanent part of our fiscal 
nolicr. . - 


&I<-CARTER. Mr. President- 
The VICE-PRESIDENT. Does the Senator yield further? 
DIr. BAI1,ZY. I do. 
Mr. CARTER. I understand, then, that  the Senator mould 


depart from the policyxhich has prevailed froill the begimlinp, , 
of resorting to ail illcome tax  a s  a n  emergeucy mcasurc, and 
would uow and heieafter rely upon a n  illcome tax a s  a main , 
basis of reveilue. 


Mr. BMLET. Kot as  a main basis. 
Mr. CAILTElL As one of the chief sources of revenue, relying 


upoil customs dues a s  Only a n  incidental source to malie up 
deficiencies. 


Mr. BAILEY. Mr. President, that  does not precisely state my 
position. I recognize, a s  I stated here, that we will collect three 
times a s  much from the custom-houses a s  me hope to collect 
through this income t a r ;  but i t  is  not an esperimeut for us to 
fix the rates of a tariff bill, with a view to other sources of gor- 
erninental income. For instance, how did the Senator from 
Rhode Island [Mr. ~ D R I C H ]  and his associates deterinine~the 
amount of rerenue which they were required to raise by this 
bill? They first considered the espeuses of the Government; 
they then took the collections from al l  other sources, including 
the Post-Office Department and the collections from internal 
revenue; aud subtracting them from the total expenses of the 
Government, they ascertained the amount which they were re- 
quired to raise through customs tasation. With the amonnt 
which they were reqnired to  raise thus fixed, they proceeded to 
levy their dulles accordingly. Aucl I have no doul~t  in this 
world that  i t  11-ould be just a s  scusiblc for us  to decide this 
income-tas question and lay i t  aside, if we adopt it, :IS so much 
revenue for which the tariff act need not pro\ i d c  as  it  was for 
the coiliinittee to take under cousideration and into account 
cvery otller source of revenue now eujo~-eci by the Government 
before they began to fix their duties. 


Every rate in this bill-I \rill uot say every rate, either, be- 
cauw some of them are  designedly and purely protective n i ~ d  
prohibitory, but I will say that  every schedule iu this bill-is 
drawn, even by the estrenlc protectionists, with a view to the 
reveuue which must be collected through the customs. 111 
other words, there a re  probably duties here that ~vonld bc 
Ilkher thau they a re  escept for the uecessitics of tllr Go\c?n- 
incut. The S e u ~ t o r  from Rhode Island aud the most ultra of 
the l~rotectionist Senators in this Chamber cnu not escape, and 
do uot attempt to escape, the fact tha t  n tariff bill ~ u u s t  be 
drawn so a s  to produce a given amount of money. 


Xow, in drawing that  tariff bill to raise that given amount of 
nloiiey, undoubtedly they distribute the rates purely with 3 
vie~v of protection; nud i t  i s  possibly true that  if thc Go\ ern- 
inent needed no inoney a t  all, the estreule scllcol of protcrtioll 
\vould still lery tariff duties for the p~ir l~osc of protecting our 
home industries against foreigu competition; but \vhilc they 







a r e  animatcd by this purely and essentially protective purpose, 
they can not escape, aud do not attempt to escape, the necessity 
for  raising revenue. Therefore, according to their own pro- 
ceeding. they ought to take this $S0,000,000 into account, if it 
is to be collected, nnd lay i t  aside, just a s  they laid the collec- 
tions undcr the iiitcrual-revenue law aside, just a s  they laid 
the  post-office receipts aside, and calculate, with this added to 
the  other present and permanent sources of revenue, what  the 
deficiency mould be, and raise that  deficiency through the 
custom-houses. 


Mr. President, I am not inclined, upon the motion t o  postpone, 
t o  occupy the time of the Senate in  discussing the merits of the 
question. I shall perhaps find some other occasion for that,  
and I a m  content to  have stated, a s  they appear t o  me, the  
reasons why the motion to postpone ought not to  prevail. 


I took the Senate into my confidence a few days ago and  er- 
plained to i t  my great anxiety for a vote. I a m  no novice here, 
1 know how bills a re  passed and how ameudments a re  rejected. 
I kuom the arguments and the persuasion a t  the  command of a 
majority, and I know the outside influences which from time to 
time have been employed to insure the defeat of this income- 
t a x  amendment. I am perfectly sure that  the quicker we vote 
on it the more cotes it mill receive, and I make no concealment 
of that  fact. 


Mr. President, before I resume my seat, I believe I will call 
attention to a n  article which mas printed last Sunday, I believe, 
i n  the New Pork Times. The Senate will recall t h a t  some- 
thing like a week or ten days ago I stated that  I believed there 
had been a deliberate and systematic effort made to misrepre- 
sent the attitude of Democratic Senators with respect to  the 
tariff schedules. I then confined my statement to  tariff rates. 
But  last Sunday my attention mas called to  a n  article mhich 
goes much further than a mere effort to  exaggerate our differ- 
ences and misrepresent our attitude. I find in the ATew Pork 
Times of Sunday, under a Washington date  line, a statement 
tha t  the income-tax amendment was introduced for  the purpose 
of aiding the Senator from Rhode Island. I want  to read the  
matter, and then I wish briefly to  comment on it. Referring t o  
the Oemocrats of the Senate, this article proceeds : 


They are headed by that distinguished son of Texes, J o s E ~ n  WELDON 
BAILEY. Again and again BAILEY has taken a posltion on one fight or 
another in the Senate that has played directly into ALDRI~R'S hand. 
His action on the income-tax amendments now pending Is the latest 
demonstration of his willingness to help hi; Rhode ~ s ~ a n d  leader out of 
n dilllcult situation. He has maneuvered so as to divide the ad- 
herents of the income-tax proposition while apparently fayoring it 
and himself introducing nn amendment providing tor such a tax. ~ h 6  
result, despite the efforts of the real friends of an !?come fax to effect 
a compromise, will no doubt be to defeat the proposltlon whlch ALDRICH 
has been vigorously opposing. 


Of course the man who wrote that  is  an infamous liar, and I 
am not therefore a t  all surprised that he  wrote this particular 
lie. I am, however, very greatly surprised tha t  a paper like 
the New Pork Times could be induced to print it, because i t  is  a 
challenge to the intelligence of every man who reads tha t  paper. 
Of course the miserable creature who penned this libel did not 
attempt to explain how I have assisted, or how I could assist, 
those in charge of the measure by introducing a n  income-tax 
amendment, and he did not do so because he h e w  tha t  the 
dullest man nlio read i t  would easily detect the fallacy of any 
explanation which he could invent. Unable to  explain it, be- 
cause i t  mas not susceptible of explanation, he  simply made the  
statement on the calculation tha t  if he could make one man in 
twenty who read his article belieye his lie he  had helped his 
side just that  much. 


Nr. President, this creature, and all his Itind, forget tha t  for 
twelve years I hare been trying to force the adoption of an 
income-tax law. I offered a n  income-tax amendment to  the 
war-rerenue measure when a Member of the House, something 
like eleven years ago. From that  day till this I hare  been a n  
earnest advocate of it, and these men kuow it, but they do 
not want the people to h o w  it, and they seek to create the 
inipression that  Democrats a re  tl 'yhg to muddy the water aud 
to aid the men in charge of this bill. I f  any other Democrat 
had proposed this amendment, they mould have told about him 
the same lie they have told about me. 


Mr. President, suppose I rererse the position. Suppose the 
Senator from Iowa [Mr. CUMMIXS] had introduced his amend- 
ment, aud then I had introduced mine. A shallow-thinking mail 
might find some extenuation, and a n  ignorant man might End 
some excuse, for saying that luy purpose in introducing a second 
amendment was to divide the friends of an income t a r .  But  
the 'RECORD shoms-and every Senator recalls-that I intro- 
duced my amendment a week before the Seuntor from Iowa 
introduced his. And yet there i s  no suggestiou that  that Sena- 
tor, a clistiuguished Ilcpublican, mas trying to divide the honest 
friends of a n  iucome t a x  


But  the suggestion is  tha t  this side, mhich mnde the first a t -  
t e n ~ p t  to secure the adoption of such a n  amendment, a r e  actu- 
ated by some purpose to disturb the harnlouy and divide the 
councils and dissipate the strength of those who favor this just 
and wise and philosophic system of taxation. 


I go further, Mr. President. Suppose I had ir~troduced the 
kind of a n  amendment which the honorable Senator from Iowa 
has introduced. Suppose I had graduated the tax a s  he has. 
These people would have said a t  once that  I had tried to introduce 
a new aud a dangerous question before the Supreme Court upon 
the rehearing. Or suppose I had concurred with him, and had 
levied a t ax  on the individual and exempted all corporations. 
Every penny-a-liner who will repeat that  libel would hare  sworn 
that I was trying to exempt the great corporations and to lay 
the burden of government upon the man of flesh and blood, made 
in the image of his God. If I had introduced that kind of a 
proposition, they then might have excused themselves for such 
a libel, 


But  that, Mr. President, is  in  line with the  deliberate, sedate, 
and  steady policy, not only to misrepresent indiridual Demo- 
crats, but to misrepresent a l l  on this side. I desire, however, in 
this public and explicit way, to  acquit Republican Senators 
of that charge. I do not believe they have inspired it. I doubt 
if a Republican Senator i n  this body is low enough t o  associate 
with a man who would write a lie like that. I know if he 
would he  is  not fit to  associate with the other Senators here. 
A fearless, a truthful, a n  incorruptible press is the greatest safe- 
guard of a free republic. But  a venal, a treacherous, and a 
lying newspaper is one of the  most corrupting agencies tha t  can 
exist in a free government. The Inan who defames a n  honest 
representative of, the people is almost a s  vile a s  the man who 
defends a dishonest one. 


Nr. President, so f a r  a s  I am concerned, I am ready to sup- 
port any measure which will at a l l  commend itself to my con- 
science and my judgment, having for  i ts  object a reLief for the 
consumers.of this country and a t a x  on those who a r e  able to  
bear it. I believe we ought t o  decide tha t  question now. I 
know me must decide it later. 


I understand what  is the  present programme on the other 
side, and  I will put  it in  the RECORD, i n  the hope that  it will 
deter them from following it out. I will a t  least have the sat is -  
faction of having outlined it for them in a public way. Their 
present plan is  to more to  postpone the Dresent consideration of 
this amendment, and then when the  time comes that  they 
must vote, accordiug to their own motion, they intend to refer 
i t  to the Judiciary or  some other standing committee df the  
Sennte. That is  their purpose. Aud thus they hope and plan 
to prevent a direct and decisive vote on the question, so tha t  
el-ery man who advocates a n  iucome tnx a t  home and votes 
against a n  income t a x  in the Senate can say he did not vote 
against adoption of this amendment. 


I do not think there are  many Senators of that  kind. I know 
there ought not to  be a single one of that  kind. A senator 
whose judgment and conscience tell him this amendment ought 
not  to be the law, ought to be milling to vote against it. H e  
ought to be willing to take his political destiny in his hands and  
sncrifice it, if need be, a s  a tribute to his conscientious judg- 
ment. I f  a Senator believes i t  is a just and a wise and a n  equal 
tax, why postpone the adoption of i t ?  Surely i t  is a s  fair to  
l a x  a man on a n  enormous income a s  i t  is  to tax him on a 
moderate appetite, and, a s  bettveen your tariff schedules that  
tax men on what they eat and wear, and a n  iiicoule t ax  which 
assesses them according to mhat they omn, I think the people 
of this country will have small difficulty in choosing. 


Mr. CUBININS. Mr. President, a s  Scnators liuow, I have 
also proposed an amendment imposing a n  income tax. I am a s  
deeply iuterested iil the subject a s  can be the Senator from 
Texas, and I have been somewhat concerned in the efforts that  
have been mnde to einbroil the ad roc ate^, the defenders, and 
sn1)porters of an income tax  sitting up011 opposite sides of this 
Chnniber. I very earuestly hope that  these efforts will be un- 
successful, and that, when the n:onlcut arrives, the incometax 
ame:ldment, ~ h e t h e r  i t  comes from the Senator from Tesas or 
wliether i t  comes from a Senator upon this side of the Chamber, 
will r ecc i~e  the full strength that  is  here in fitvor of such a pro- 
vision in the law. 


I say for myself that I prefer in some respects the amend- 
ment I have presented; and I may say, in passing, that  in def- 
erence to  the wish of friends of the income tax upon this 
side of the Chamber I hare eliminated froni my amendment i ts  
graduated feature, ho5ing that  I might in that  way gather 
together all the strength there is here for a nicasure of that  
cliaracter. But while I like i t  better, if the amendinelit pro- 
posed by the Senator from Texas shall Arst collie on, I shall 
vote for his amendment. X shall do whatever I can to see to it 
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that  we colnmit ourselves to the policy of raising a part of the 
revenue necessary to carry on the affairs of our Government by 
a tax of this character. 


But  I can not agree wholly with the Senator from Tesas 
with regard to the logical procedure. I f  I were helping to 
create :I law, having a s  my guide simply the raising of a rev- 
enue upon iml~orts, I would quite agree tha t  the reasonable 
thing would be first t o  fix the revenue to be created by the 
income tax. H o n e ~ e r ,  inasmuch a s  I a m  doing what I can- 
although some of my Republican friends think my efforts are 
very ill directed-not only to  create a revenue by duties upon 
imports, but to protect our markets against unfair competition. 
from my point of view, the time a t  which we ought t o  con- 
sider the income-tax amendment is the moment we pass from a 


of the paragraph which imposes duties upon im- 
ports and before we pass to  other portions of the bill. 


I believe that  in our work touching duties we ought to  give 
some consideration to the part  that  tha t  income tax  is  to  play 
in  the drama of our Government. I am .one who is  firm in the 
belief that  when you pass this law, if i t  i s  passed precisely a s  i t  
came from the committee, or if passed a s  we have reason to believe 
it will be passed, there will still be a deficiency of $40,000,000 
a year between i t  and the necessities of our Government. There- 
fore I have no fear whatsoever tha t  we will create such a revenue 
in this bill, aside from the  income tax, a s  will make i t  unnecessary 
to in~pose a burden of t h a t  character. Tha t  i s  one of the rea- 
sons why, believing that  we did not need protection on iron ore, 
I voted for free iron ore, for I wanted no rerenue from that  
source. That is the reason, in part, why I voted for free lumber, 
believing that me need no protection upon lumber; that  it is  
amply able to care for itself. I would rather raise the revenue 
that is created by an impost on lumber by a n  income tax. 


So we pass on through the bill, and when we reach that  part 
of our work I believe there will be no doubt in  the minds of 
Senators that we vi l l  need some revenue from a n  income tax. 
We can then determine better than a t  any other time whether 
the tax shall be 2 per cent o r  3 per cent or 1 per cent. 


Therefore, a s  a sort of composition of the whole subject, I 
ask unanimous consent to  take up the income-tax amendments 
a s  soon a s  we have considered and disposed of the paragraphs 
imposing duties on imports, and tha t  we continue tha t  consid- 
eration until the matter is disposed of. Tha t  involves a direct 
vote upon the income-tax amendment and suggests, a t  least, that  
there be no motion to refer these matters t o  the Judiciary Com- 
mittee or any other. 


Mr. ALDRICI-I. Mr. President, it would be impossible to get - 
unaninlous consent to that  suggestion. 


Mr. BAILEY. If the Senator from Rhode Island will agree 
that  we may have a direct vote on the amendment, I mill cheer- 
fully concur in the suggestion of the Senator from Iowa. 


Mr. CUMMINS. I very much hope the Senator from Rhode 
Island will uot inake the unanimous consent impossible. I t  
can not do the country any harm to have a vote upon the income- 
tax amendment. 


Mr. BAILEY. I want to say to  the Senator from Ionra, before 
the Senator from Rhode Island responds, that  while I think 
now is the time to settle it, I do not regard tha t  a s  of sufficient 
importance to  justify any division among the friends of the 
measure. I mill ngree to let the Senator modify his motion to 
take i t  up then and dispose of it. A11 I want is  a distinct un- 
derstanding tbat  we a r e  to  h a r e  a direct vote instead of an 
indirect one. I prefer to  rote  now, but mill yield that  prefer- 
ence. 


Mr. CUAIJIISS. I u~iclerstand that  the rules of the Senate 
preclude a motion of tha t  character; t h a t  is, the motion must 
be to ~os tpone  to n time fixed, and t h a t  what  I have suggested 
can only be accomplished by unanimous consent. 


Mr. ALDRTCII. AIr. I'resident, I am willing to agree that  
this aii~endment and tha t  all  amendnlents with reference to the 
income tax shall be postponed and be taken up immediately 
after the agreement upon the schedules of the bill, to  be then 
proceeded with and disposed of according to the rules of the 
Senate. I do not intend to mnke any agreement a s  to any par- 
ticular dispositiou or ns to a n 1  rotes upon any particular amend- 
ments or proposition. 


Mr. BAILEY. The Senator from Rhode Island, then, declines 
to agree that nre limy linve a direct rote  on the question. 


Mr. ALDRICII. I can not agree to that, because that  is  a 
matter for the majority of the Senate a t  the time to dispose of. 


RIP. BAILEY. A unanimous agreement would bind not only 
the majority but every Senator. A11 agreement of that kind 
I think---- 


Mr. ALDRICII. I have never known in my experience a n  
agreemellt of that  kind made. I think this is the first time I 
have ever heard a suggestion of t h a t  kind made. I t  is  simply 


impossible for me t o  agree to bind the Senate a s  to any gar- 
ticular form of disposition to be made of the proposition. 


Mr. BAILEY. The Senator from Rhode Island is  not nsked 
to bind the Senate. The Senator from Rhode Island i s  asked 
to allow the Senate to bind itself, and i t  mould do it, in my 
opinion, except for his objection. 


Mr. ALDRICH. I think not. It is  my purpose, in making 
the motion which I have made, to have the inco~ne tax  taken 
up on the date  to  which it would be postponed if the motion 
should prevail, and it was my further purpose, if the schedules 
have not then been disposed of, to move a further postponement 
of the consideration until the schedules are  disposed of. It 
seems to rue perfectly apparent, and it must be to  everybody, 
that  the orderly way to dispose of the bill is to  go on and con- 
sider the bill by paragraphs and by schedules, and fix upon the 
rates and upon the consequent revenue which may be expected 
from them. After tha t  is accomplished we can then tell 
whether a n  income t a x  is necessary and what rate of taxation 
should properly be fixed. 


So all  this seems to nle to  be premature. It does not affect 
really, I think, the  judgment of the Senate, and I do not believe 
it misleads anybody in the country either. I shall object to 
any arrangement by unanimous consent which includes any 
agreement to  vote i n  any  particular way upon that  amendment. 


Mr. CUMMINS. Mr. President, I hoped very much tha t  the 
Senator from Rhode Island would not prevent unanimous con- 
sent to  the disposition of the income-tax amendment a t  the time 
and in the manner I suggested. I can not conceive a reason 
that  will prevent or Ought to prevent a vote upon this subject 
on its merits. However, I recognize that  if the subject were 
postponed until Juoe  10, or if it were determined now, the 
amendment would be subject to  the motion that is in the mind 
of the Senator from Tesas  and in the mind of the Senator from 
Rhode Island. 


Therefore I bow to what seems to be a n  imperious necessity, 
and I ask unanimous consent to  take up and consider the in- 
come-tax amendments immediately after the disposition of the 
paragraphs relating to  the duties upon imports, without fur- 
ther qualification. 


Mr. BAILEY. Mr. President, I am not going to agree to 
that  uoless I can get a n  agreement to  vote on the direct clues- 
tion. 


Mr. ALDRICH. As f a r  a s  I am concerned, I have no objec- 
tion t o  the suggestion of the Senator from Iowa. I n  fact, I 
have no disposition t o  t r y  to  prevent the Senate from consider- 
ing this question. I realize that  i t  is bound to come up and 
bound to be disposed of. I am quite willing to  accept the sug- 
gestion of the Senator from Iowa a s  fa r  a s  I am concerned. 


Mr. BAILEY. I do not intend for the Senator from Rhode 
Island and the Senator from Iowa to get together, if I can 
help it. I withdraw tha t  objection. 


The PRESIDING OFFICER (Mr. CUTER in the chair). The 
Senator from Iowa asks unanimous consent that  upon the com- 
pletion of the schedules of the pending bill the amendment 
linown a s  the " income-tax amendment" be taken up by the 
Senate- 


Mr. CUMMINS. I beg pardon of the Chair; I put i t  m the 
plural. 


The PRESIDIR'G OFFICER. That the amendruents be then 
talren up for consideration. I s  there objection? 


Mr. DOLLIVER. There appears to be a n  amendment to  the 
amendment to  strike out the House provision in respect to 311 
inheritance tax. I think that  ought to be considered in the 
sanle connection. 


Mr. ALDRICH. I think that  would be included in the order 
for amendments relating to a n  income tax. 


&Ir. BEVERIDGE. It vonld not, perhaps, be necessary, I 
mill say; but  such a n  amendnlent may be offered a s  a substi- 
tute for the income tax. Any legislatire procedure of the kind 
will necessarily be included in the unanimous consent. 


Mr. BAILEY. Mr. President, the request is  now pending. 
Of course the motion of the Senator from Rhode Island will 
be disposed of. I will leare i t  to go that  xay ,  because I believe 
that  a number of Republicans on that side who say they a r e  in 
favor of an incoiue t a s  and who, I hal-e no doubt, mill favor it, 
would feel constrained to vote for the inotion of the Senator 
from Rhodc Island. Rather thnn to divide the friends, I[ ask 
the Senator from Rhode Island if he mill not modify his motion 
to postpone until the schedules hare  been disposed of? 


AIr. ALDRICII. Tha t  is talren care of by the unanimous 
consent. 


Mr. BAILEY. Not exactly. I have another idea i n  my mind. 
I do not ~ ~ U O J V  but what  the Senator from Rhode Island mould 
arrange i t  so that  tho particular amendment I have offered 
would not be voted on. 
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Mr. GAILIX. Thcreforc v;e ought to adopt it  first, EO tha t  
we would 1101 I1:lve to go back. 


hlr. ALDILICII. I s.:y to erery friend of this meastlre, sltting 
011 rither sidi2 of this Chamber, that  if we now take up the 
question of a n  inconle t a s  :tnd proceed to the consideration of 
i t  to the exclusio~l of :111 the tariff scbcdules, and if we adopt 
a t a s  which will lery on the people of the United States 
$S0,000,000, I shall be ready to join the Senator from Texas in 
rerising the schedules. It would be our imperative duty to 
revise them, not i n  the interests of protection, but  for the 
opposite reascn. 


Xr. BACOS. The Senator means in  the interests of the con- 
sumer. 


Blr. ALDRICH, If Senators sitting on this side of the Cham- 
ber desire deliberately to abandon the protective policy and to 
impose a n  income t a x  for the purpose plainly avowed by the 
Senator from Texas to  reduce and destroy the protective system, 
I will say to those Senators that I do not intend to consent to  
that  programue so f a r  a s  I am concerned; and that  I intend, 
so f a r  a s  i t  i s  within my power, to proceed with the considera- 
tion of the  bill; and tha t  when the schedules a re  completed we 
will then take up the propositions inrolred in the income tax  
and consider those. But  until, under the leadership of the Sena- 
tor from Texas, this bill is taken from my charge, I intend to 
press i t s  consideration, and I say that  to  every Senator. I 
do not intend to be swerved from that  duty by any suggestions 
from any source. 


Mr. BAILEY. Mr. President, that  is a right touching appeal 
to  the loyalty of the Republican side. I hare no idea that  they 
a r e  going: to  d i s ~ l a c e  the Senator from Rhode Island or select 
me Ls tgeir leader on this particular occasion. 


But  the Senator from Rhode Island risks quite too much 
when h e  appeals to Republicans that  they must put their con- 
science and judgment in duress, or that  if they rote the may 
they think they a r e  voting to depose him from the leadership of 
his party in  the Senate. 


The Senator from Rhode Island, unwittingly, of course, made 
a strong argument in  support of my position and against his 
motion, because he says that  if we adopt this income tax  we 
must go back and revise the schedules. I want to adopt i t  to 
begin with so that  we will go on and rerise them in accordance 
with what we have done. The Senator from Rhode Island 
makes it manifest, indeed he asserts, that  after he has finished 
the bill and after he has laid i t  here a s  the work of his hands 
it will produce revenue enough. and that  if we tinen adopt a n  
incometax amendment me must go bacli and revise the tariff 
bill under the leadership of the Senator from Texas. 


The Senator from Tesas can nerer aspire to equal the Senator 
from Rhode Island in his hen-ledge of the tariff anrl in his 
management of men, but in a spirit of becoming moclesty I 
must be permitted to say tha t  the Senator from Tesas could 
make for the people of the United States a n  incomparably better 
tarife bill than the one the Senator from Rhode Island is  now 
engaged i n  making. I not only would mnlte i t  better in that  I 
would make the duties lower, but I would make i t  better still 
in  that  I would lift  from the backs and the appetites of the 
toiling millions of this Republic and lay a large part of the 
burden of this Government upon the incomes of those who could 
pay the tax  without the subtraction of a single comfort from 
their homes. 


We a re  ready to go to the American people upon that propo- 
sition; and yet as  I stand here this erening in the presence of 
my colleagues and my countrymen I affirm that  I ~ o u l d  rather 
see this income t a s  adopted and h a r e  i t  eliminated from politics 
than to h a r e  the advantage which I lrnom your defeat of i t  
mill give to the Democratic party. I do not pretend to lrnom 
inucd about the people's sentiment; I am not accurate in gaug- 
ing what the voters thinl;; but if I can judge by the voluntary 
messages which have come to me, and, singu!nrly enough, most 
of them hare  come from Republican States, if I can judge of 
what the people think by what a Dart of them have said to me, I 
have no hesitation in saying that, submitted to  a direct vote of 
the people of the United States, 9 roters out of every 10 would 
vote to impose this income tax. 


Yet the Republican party, in the face of this unirersnl and 
overwhelming demand, will stand here and trifle with the judg- 
ment and conscience of Republican voters and refuse to lighten 
the burdens of the American people. I f  you choose to do it, 
the responsibility and the injury are  on SOU ; the adrantage and 
the victory will come to us. 


And y c t  seeing a n  adrantage of t h a t  liind, I h a r e  confcrreil 
more freely with Republicans upon this measure than I ha.cre 
with Democrats. The fact is, my Democratic associates have 
done me the Ilonor to tnlte n ~ y  judgn~ent about it, and they 
have not demauded of me n l a ~ y  esplamtions or amendments. 


Most of the time that I h a w  spent in conference on this nmend- 
ment has been spent with Itepublicnn Senators who have a t  
heart not only the  welfare of the  country, but the success of 
the Republicnu par@. 


Gentlemen, go ask them; put it to them. Do SOU believe 
they a r e  truthful men? Ask them how the vote would stand, 
and they mill answer you, a s  I now declare, that  nine men out 
of every ten believe this  is a wise and a just and a n  equal 
system of taxation. If it is, you may postpone it, but that  is 
all  you can do. Sou can not ultimately defeat it. You h a r e  no 
chance to  reduce the expenditures of the Government, and  
therefore your only chance to meet these enormous and increas- 
ing expenditures is  to  lay a part  of the burden upon the incomes 
of the  rich. Sou  will d o  it. Your consciences and your judgment 
now demand of you to do it now, and it i s  only a party loyalty, 
to  which the Senator from Rhode Island has but just now 
appealed, tha t  restrains you. 


If I were framing a n  issue upon which the embattled hosts 
should decide the  next election, I mould not ask a better ad- 
vantage than this. I would not ask a g r a t e r  assurance of 
success than tha t  we may go t o  the  country advocating the 
reduction of tariff duties and  the levy of an income tax, while 
you a r e  opposing both. If you dare to repudiate this demand 
of the m p l e ,  if you tu rn  a deaf ear  t o  this voice tha t  calls 
upon you for justice, yours is the responsibility, ours mill be 
the triumph. 


Mr. LODGE, Mr. President, I want to  say a word, a s  the 
question of order has been raised. 


The PRESIDING OFFICER. The Chair does not understand 
that  any question of order was presented. 


Mr. LODGE. I do not know t h a t  it has been put in  the  
direct form, but  the question of order was raised by the Senator 
from Georgia. I merely wish to say that  if me mere under 
general parliamentary law, no doubt i t  would have great weight 
resting on the principle of a n  amendment not being separable 
from the original. 


But, Mr. President, we a r e  not under general parliamentary 
law. We are living under the rules of the  Senate, which is a 
rery different proposition. I serred in the House of Repre- 
sentatives for some weeks under general parliamenkry law, 
and i t  was a rery different system from the system under which 
the  Senate does or fails t o  do business. Senators would find 
a great many rights and privileges which they a re  very much 
attached to sadly curtailed if they were put under general 
parliamentary law. 


Now, Mr. President, we a r e  doing business, or trying to, under 
the rules of the Senate in  accordance with the general proposi- 
tion which is  laid down in Jefferson's Manual and familiar to 
everybody- 


I t  is proper tha t  every parliamentary assembly should have certain 
forms of questions so adapted as to enable them fitly t o  dispose of every 
proposition which can be made to them. 


And those a r e  enumerated. F e  hare adopted a series of 
motions under the rule which is found on page 20, Rule XXII. 
It is a great deal more than precedence of motions. The rule 
is : " K h e n  a question is  pending, no motion shall he received "- 
escept the enumerated motions. They a re  not limited, and they 
can be applied in any case. They a re  not under the control of 
general parliamentary law. 


Bloreover, Mr. President, if me turn to  Rule LXYVI, ~vhich ap- 
plies to luotions for reference, which is  all that  this contest is  
about ( i t  is  a n  attempt to cut  oE the motion to commit, which 
is one of the privileged motions), we find tha t  the ~uotions a r e  
made for reference, not of a question, not of a bill, but of a 
subject. It is made a s  broad a s  possible that  any subject can 
be referred; and if a t  any time a Senator chooses to move the 
reference of a subject to a committee, that motion is  in order 
in the line of precedence established by the Senate in Rule XXII. 


hIr. President, I do not thinl; there can be any doubt t h a t  the  
motion is  in  order. 


Kow, one word about the income tax and the proposition 
which has becn made. I am not likely to  be rery much 
prejudiced against a n  income tnx, for we hare  one in my State 
and have had one always, in  addition to  a general property tax. 
I believe, without going into a constitutional question, that  i t  is 
a11 eminently proper t a x  to levy when necessity requires. 


Bnt, Mr. President, there is  a great deal more involred in this 
question than the mere question of the imposition of a n  income 
tas. The Senator from Texas stated that  he belieres nine out 
of ten of the people of this country want an income tax. They 
embodied in the Democratic platform, which I hold in my hand, 
a declaration in favor of a n  income tax last Fear, and we put 
uone in our plntform. I did not obscrve a t  the election that  
nine out of ten supported the proposition for an income tax. 
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But, Mr. President, that  is  only by the way. We are  here to 
clecide what is best for the public business and what is best for 
the country. The country intrusted the work of the rerision 
of the tariff to the Republican party, and  the Republican party 
in each Chamber has undertaken that  work and is responsible 
for  i t  when it  is done. I f  in the middle of the custom schedules, 
before we know what the  rates'are to  be, before we h a r e  any 
idea a s  to what, on the final summing up, our income from im- 
posts and duties is likely to  be, me a re  t o  inject a n  income t a x  
carrying seventy or eighty million dollars, we utterly and totally 
change the character of the bill. It makes no difference, a s  f a r  
a s  tha t  goes, whether it is a t  the end or in  the  middle, We have 
gone half way through the schedules imposing duties. We 
should have to change them all. We should have to cut  off in 
all  directions, for i t  would be, to  my mind, a very great mistake 
t o  impose by internal-revenue taxes, added to customs duties 
and imports, a n  amount of taxation largely and obriously in  
excess of our needs. 


Mr. President, after the schedules a r e  agreed to, and me can 
determine what deficit, if any, exists, we can then determine 
not only whether we need a n  income tax  or  whether me need a n  
inheritance tax  or a t ax  on the  dividends of corporations, but 
we shall then be in  a position to  determine how much, if any, 
of such taxes should be imposed. Up to this point the bill has  
been intrusted to the majority on this side of the Chamber. 
They are  responsible for the  result; they a r e  charged, under 
their platform, not only with the duty of revising the tariff and 
raising suLticient rereuue for the  needs of the Government, but 
they a re  charged specifically with the maintenance of the pro- 
tectire system. If the  two things a re  to  remain together, if we 
a r e  to  have sufficient revenue and the maintenance of the pro- 
tective rates, i t  is  impossible to tell what other taxes are  needed 
until we h o w  what the rates may be. 


I do not mean to be unduly partisan, Alr. President, and I 
have nothing but admiration for  my friend from Texas [Air. 
BAILEY] ; but, on the whole, I think, so long a s  we a re  charged 
with the making of this bill, we had better do it under the 
Republican organization and under Republican responsibility. 


There i s  one thing much worse for the country, much worse 
for the party, and much worse for every individual than whether 
we have an income tax  or whether we leave it off, or just how 
high or just how low we make the rates, and tha t  i s  to hare  
ihe  legislation fail  entirely. It would be better to proceed with 
caution and circumspection, so that  we may not endanger the 
passage of any legislation, and find ourselves thrown back with- 
out revision and with a continued tariff agitation pending over 
the country mith the Dingley law rates. 


Mr. BACON. Mr. President, I shall occupy the attention of 
the Senate but for a moment in replying to what the Senator 
from AInssachusetts has  said upon the question of parliamentary 
law. The Senator says that  we a re  not acting under general 
parliamentary Iaw. We are acting under general parliamentary 
law, except so fa r  a s  the general parliamentary law has  been 
raried by particular rules. The only particular in  which the 
rule says that an amendment shall not be removed from the 
consideration of the body by any collateral motion is the rule 
which permits that amendment to be laid on the table. I am 
not going to discuss that  any further, because I h a r e  stated the 
proposition, I think, quite  full^. I am rery frank to say that  
I had hoped, when i t  was stated, that  it would be so al~parent  
in its correctness thnt i t  rrould not be necessary to  proceed fur- 
ther with its cliscnssion. 


I challenged the other side, and I repeat the challenge, to 
show any rule in any ~ r o r k  on pnrliameutary law which permits 
it, or any precedent by any parliamentary body which has erer 
practiced it. I make that  broncl challenge, uot simply for the 
present-for, of course, i t  will take some in~cstigation to find a 
precedent, and Senators will b a r e  the  hole ranqe of parlin- 
iueutary practice withill which to lnake the search-but I )rill 
prophesy that  they will not find it, whilst I hare  to go but a 
very short distance to find a precedent lo  the contrary. 


I presume Seuntors who disagree with me this afternoon  ill 
not dispute the Drcccdent \The11 it is found in our own body. 
But  the Senator from Maine and the Senator from Jiassachu- 
setis both rest their contentio~l upon the fact thnt in the order 
in which it  is staled motions luay be made, there is  the specificn- 
tion of lhe inotioii to postpone to a day certain, allcl i t  is  argucil 
that  therefore that  must be now gcrmitted which other~~rise  
would not be permitted. I shall .not stop to discuss that, BIr. 
President. bccause I lhinli i t  is  rcnlly so rery nutennl)le a s  to 
not require discussion. That is siniply n questio~l of order of 
precedence. If you estcnd i t  to the field of jurisdiction, i t  i s  
only those things which legitimately belong to it that  can be in 
order. 


Unfortunately for the Senators, in that  enumeration there is 
also the authority to  make a motion to commit. Therefore nny 
argument which would be used in support of the content~on 
that  a motion to postpone to a day certain is  in  order, mould 
apply with equal force to a motion to commit. Unfortunately, 
we hare a precedent in  the Senate, in  which the Seiiate on a 
vote decided that that  motion was not in order, and the 
Senator from Massachusetts and the Senator from Alaine were 
both present when that  precedent was established, and doubt- 
less contributed to the result one way or the other. I mill 
read it. I t  so happens that  the point of order was made by the 
junior Senator from Texas [Mr. BAILEY]. It occurred in the 
Fifty-ninth Congress, first session, on May 9, 1906, and is found 
in the CONGRESSIONAL RECORD, a t  pages 6552 and 6559: 


The railroad rate bill (H.'R. 12987) to amend an act t o  regulate 
commerce, etc., being under consideration in Committee of the Whole 


On mo!ion of Mr. Hopkins, to refer an amendment as amended, to- 
gether with a proposed amendment thereto, to the Committee on Inter- 
state Commerce 


Mr. BAILEY +aised a questlon of order: That i t  was not in order to 
refer to a committee an amendment to a pending bill and the Senate 
decided by a vote of 25 yeas to 48 nays that i t  was no't in order. (See 
CoxGaEssroNaL RECORD, pp. 6552-6559.) 


Mr. President, when I stated my proposition, my distinguished 
friend from Aiassachusetts nodded his assent, that  the same 
rule which would control in  the case of a motion to commit 
would apply and control i n  the case of a motion to postpone t o  
a day certain. 


It lnight be stated that  that  rule would remove from the 
Senator from Texas the apprehension which he had tha t  
the Senator from Rhode Island would move to commit mhen the 
time came for consideration, if we had a general agreement 
that  the proposition should be considered a t  a certain time. I 
would only reply to that, that  the same influence which would 
cause the Senate now to override-which they would now do if 
they should ~Iersist in  maintaining the motion of the Sena- 
tor from Rhode Island-the same consideration which would 
induce them to override the proposition a s  contained in this 
parlianlentnry question, would also induce then1 to set aside 
this precedent and to commit, if they had the rotes to  do it. 


Mr. President, I have not made any motion. I have not made 
any point of order, for the reason, a s  stated by me, that  I 
supposed when I suggested so plain a parlianlcntary proposi- 
tion a s  this one, buttressed by every principle of parliamentary 
law, the Senators on the other side mould recognize it and yield 
the point; but a s  they evidently do not do so, i t  mould be a 
vain thing to offer it, for the  reason that  if they have got the 
votes to pass the motion made by the Senator from Rhode Island, 
they also have the rotes to rote  down the point of order. 


Mr. LODGE. On the question of parliamentary lam, if we 
were proceeding under general parliamentary law, the amend- 
ment of the Senator from Texas [Mr. BAILEY] would be ruled 
out in a minute, because it is not germane. So me a r e  not pro- 
ceeding under general parliamentary law, but, a s  I stated be- 
fore, under the rules of the Senate. The precedent which the 
Senator from Georgia produced simply meant that  the Senate 
a t  that  moment did not care to  refer those amendments. 


Mr. BACON. I suppose that  it now means that  the Senate 
a t  this moment proposes to support the proposition of the Sen- 
ator fro111 Rhode Island [Mr. ALDRICH]. 


Mr. LODGE. Tery likely; but I am speaking of the general 
principle. There is  not a n  appropriation bill which goes 
through this body where we do not refer amendments to the 
conmittee. We h a r e  done so in this bill. Amendments hare  
been introduced here and h a r e  been referred since this bill has 
been under consideration. 


Afr. BACON. If  so, it has been by consent. The Senator can 
not sBow a precedent- .I 


Mr. LODGE. So is this by consent. This nTould be by con- 
sent after the Senate has roted. 


Xr. BACOS. That  is  a rery different thing. The consbut 
does away vc'ith all  rule; but  I prophesy the Senator call not 
fiud a precedent for the position that, upon a Tole, the Scnnte, 
or any other parliamentary body, has  ever referred a n  amcnd- 
meut or 1~ostponed nu amendment to n day certain. 


JIr. LODGE. ~Jnanimous consent is  a Tote, Mr. President. 
ilk. BACON. That is a differeut thing. 
Mr. GtlLLINGER. I t  is n unani~nous ~ o t e .  
Mr. LODGE. I t  is absolutely equivalent to a rote. 
Mr. BSCOhT. The Senator begs the question tliere. 
Mr. LODGE. Whether that  is so or not, Mr. President, I 


think it  is  cquiraleiit to a unanimous rote; but to call one a 
consent and the other a rote  is, i t  seems to ine, begging the 
question, to begin with. Gnauimous consent implies a unani- 
mous rote, of course. That  is  only differing o w r  words. 
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JIr. BACON. You would not need any unanimous consent 
if you do i t  by vote. 


hIr. LODGE. If  I understaud the distinction which the 
Senator makes, that  you can do anything by unanimous con- 
sent, I quite agree. 


Mr. BACON. If  the Senator will pardon me, we have uuani- 
n ~ o u s  conseut to do a thing when i t  is  not in order to do it by a 
majority vote. Tha t  is  when we ask consent. 


Mr. LODGE. Certainly. - 
Mr. BACON. Otherwise we do it by vote. 
Mr. LODGE. You could not exclude these motions if von 


did not haye unanimous .consent. They are  all  privileged. - 
Mr. NELSON. Mr. President- 
The PRESIDING OFFICER. Does the Senator from Massa- 


chusetts yield to the Senator. from Minnesota? 
Mr. LODGE. Certainly. 
Mr. NELSON. I was about to  say, Mr. President, that  I 


expect my colleagues here regard me a s  a kind of heretic on a 
great lnauy of these tariff schedules; but, if it is per~nissible 
for a heretic to speak on this occasion, I want t o  suggest this 
thought to  Senators: KO man in this Chamber, no matter how 
ardent a friend he may be of a n  income tas, can ever guarantee 
to  us  what the Supreme Court may do. The Supreme Court, if 
the question is  put up to them again, may decide a s  they did i n  
the last decision; and mhat would be the effect? 


I f  we frame this bill on the theory of supplying a par t  of 
our revenues from the income tax and the Supreme Court 
should decide against it, i t  would leave the country entirely 
without sufficient revenue. So, Nr. President, while, a s  a gen- 
eral proposition, I am in favor of a n  income tax, i t  seems to 
me that  the only safe way to proceed in this case to  guard 
against any contingency that  might happen by a n  adverse de- 
cision of the Supreme Court is  to proceed with the tariff bill 
and  complete it  on the theory that  that  bill will supply us  
with sufficient revenue. 


I may add a s  a postscript-and then I will sit  down-that 
I was w r y  warmly in favor of a n  income tas ,  but i t  has  
occurred to me since the vote on the lumber schedule t h a t  there 
is  less reason for a n  income tax than erer  before, and tha t  me 
probably shall have revenues enough without it. [Laughter.] 


Mr. NEWLAKDS. Mr. President, I do not know whether 
the Senator from Rhode Island has withdrawn or not his mo- 
tion to postpone. 


Mr. LODGE. No. 
The PRESIDING OFFICER. The motion is pending. 
Mr. NEWLANDS. But  mhat I have to say will apply to  


the situation, whether the peuding question be the motion of 
the Senator from Rhode Island or the amendment of the Sen- 
ator from Texas. 


I wish to  state briefly my views upon the question of a n  in- 
come tax. I shall favor a n  income tax, and I shall vote for 
any ameudment for a n  income tax, whether i t  be a graduated 
t a x  or a flat tax, or a tax limited in its operations. I shall rote 
for any income tax that  does not violate the essential principles 
of what an income t a s  should be. 


As to the necessity for an inconle tax, I wish to  call the at- 
tention of the Seuate briefly to the fact that there is  t ~ - d a y  a 
deficiency which it  is  hoped to remedy by economy in adminis- 
trntion. The country i s  intent upon constructive work in the 
future, constructiw work which a s  yet has not been undertaliell 
in  any comprehensive way. The country has already under- 
taken the constructive work of irrigation, and has provided a 
fund for that purpose derired from the sales of the public lands. 
I t  has entered upou the constructive work of the Panalna Canal, 
and has provided for  that  work by the issue of bonds. The 
country is  deternlined to enter upon other constructive work, 
the clevelopn~ent and the improvement of the waterways of the 
country; and there is  a popular demand, voiced by both parties, 
that  that work shall be entered upon in some scientific and com- 
prehensire way, and that  there shall be a total annual espendi- 
ture upon it of a t  least $50,000,000. 


I11 addition to this the country will doubtless enter upou con- 
structive work on i ts  public buildings in son~e orderly may un- 
der a bureau of co~lstruction and a r k  utilizing the  talents of 
the great architects and artists and the great constructors of 
the country, and there will be a denland that  a t  least $30,000,000 
auuually be spent in  this work. 


We haye there before us a t  least $S0,000,000 of constructive 
work anwally, which must be provided for. 


While I should, if nccesenrg, vote for bonds to carry out a 
part of this worli-that relating to the waterways-I thinlr i t  
is  i~lcunlbeut U ~ O U  us  to provide in our general scheme of tns- 
nlion for ample revenue that will cover this great constructive 
mork which must be conducted by the country, in adilitiou to 


the constructive work of our navy, in  addition to the construc- 
t i re  work of our fortifications, in  addition to  the constructive 
work of our irrigation system, and in addition to the construc- 
tive mork of our Panama Canal system. Eighty million dol- 
lars, therefore, in addition, must be provided. I beliere tha t  
there is  but one way of providing for it, and that  is  by a n  in- 
come tau ;  and, regardless of the revenue afforded by this bill, 
which will all be used for administrative purposes, there mill 
still be the ever-present demand for  $50,000,000 annually in 
order to meet the great constructive work of the future. 


As the administrative expenses of the Government, amounting 
to over $600,000,000 annually, a re  to  be paid by taxes on con- 
sumption, derived from internal revenue and customs, it is  but 
fair that  the additionnl burden, made necessary by needed public 
improvements, should be imposed upon wealth; and a tax on 
the surplus incomes over and above $5,000 annually, gradually 
increasing rc-ith the income, is a tax  upon that  form of wealth 
which can best stand the burden. I believe we should test this 
question now, in  the light of the new views presented in the 
recent debates, and not leave the present decision to get the 
sanctity which age will give it. I believe tha t  unless the Na- 
tion now asserts i ts  right to this form of taxation the States 
will gradually adopt i t ;  and then, when a time of emergency, 
comes, the  objection will be made tha t  we ought not to  reach 
out for fields of taxation already occupied by the States. I n  
time of emergency, such a s  war, this tax may be'required t o  
save the  life of the  Nation; and we  should assert now t h e  
right of the Nation to this form of tasation, or it may be forever 
lost. 


The PRESIDING OFFICER. The question is on the  motion 
of the Senator from Rhode Island. 


Mr. ALDRICH. On that  I ask for the yeas and nays. 
The yeas and nays were ordered. 
The Secretary proceeded to call the roll, and  Mr. ALDRICH 


responded to his name. 
illis. BACON. I think, Mr. President, where there ha$ been a 


debate on a question that, mhenerer a motion is to be put to the 
Senate, it ought to  be stated what the motion is. The Chair 
puts the  question, and the Secretary, without giving a n  oppor- 
tunity f o r  any Senator to eren ask tha t  the question be stated, 
begins to call the roll. That  seems to have become the inra- 
rinble practice. 


The PRESIDING OFFICER. The Chair stated that  the 
question was on the motion of the Senator from Rhode Island. 


Mr. BACON. Yes, s i r ;  but I desire to know what that  1110- 
tion is. 


The PRESIDING OFFICER. That  motion, a s  the Chair 
understands, is to postpone the consideration of the :mend- 
lue~l t  presented by the Senator from Texas [Mr. BAILEY] until 
the 10th day of June. The Secretary mill call the roll. 


The Secretary resumed the calling of the roll. 
Air. SAIITH of Michigan (when his name mas called). I am 


paired with the Senator froill 3Iississippi [Nr. MCLAURIN]. 
I f  he  were present, I would vote "yea." 


The roll call was concluded. 
AIr. DANIEL. I desire to announce that  my colleague [Mr. 


MARTIN] is  paired with the Senator from Oregon [Eilr. BOURNE]. 
If lny colleague were present, he  would vote " nny." 


The result was aunouncecl-yeas 20, nays 33, a s  follows : 
YEAS-SO. 


Aldrich Crane Gnmble Penrose 
Ibwr idge  Crawford Go;gcnheim Perkins 
I3racllr~, Cullom Hale Piles 
rirand&x Curtis IIevlnnm Eoot 
Briggs Depem Johnson, N. Dak. Scott 
B ~ o \ T ~  Dick Jones Smoot 
Rulliclcv Dillinaham Iicnn Stc~)hcnson 


l i n ~ n l i a m  clo I'ont AIcCumber Warner  
1:urrows Elltlns McEnery Warren 
Burton Fl int  Nelson \Yetmore 
Curter F r w  Olircr 
Clnrk, Wyo. Gallinger Page 


NAYS-33. 


Bacon 
Bailey 
Emlihead 
1:ornh 
Brislow 
Cbamberlnin 


Cummins 
Daniel 
Dollirer 
Netcher  
l('oster 
Frazler 


L a  Follette 
AIoney 
Newlands 
Orrrman 
O w n  
l 'asnter 


C la~)p  Gore I:axncr 
Clay Hughes Shircly 
Culbcrson Johnston, Ala. Simmons 


NOT YOTISG-8. 


Bourne Davis Martin 
Clarlie, Ark. McLaurin Xison 


So Air. ALDRICH'S motion was agreed to. 


Smith Md. 
smith: S. C. 
Stonc 
Tallafcrro 
Taylor 
Tillmnn 


Richardson 
Smith, Xich. 
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Reclproclty, silent. 


' Income tan, silent. 


TARIFF REVISION PBOJIISED. . 
The, Republican party declares 


unequivocally for a revislon of the 
tariff by a specla1 session of the 
Congress immediately following the 
inauguration of the next President, 
and commends the steps already 
taken to  this end in the work as- 
signed to the appropriate Commit- 
tees of Congress which a re  now 
investigating th& operation and  
effect of these schedules. I n  nll 
tariff legislation the true principle 
of protection is best maintainedby 
the imposihon of such duties as 
mill e ual the difference between 
cost o? production a t  home a n d  
abroad together with a reasonable 
profit l o  American industries. 
favor the establishment of a maxl- 
mum and minimum rate t o  be ad- 
ministered by the President under 
limitations Axed by the law, the  
maximum to  be available to  meet 
the discrimination by foreign coun- 
tries against American goods en- 
tering our markets, and the mini- 
mum representing the normal 
measure of protection a t  home, the 
aim and the purpose of Republican 
policy being not only to preserve 
without excessive duties the secur- 
i t r  against foreign competition t o  
which American manufacturers, 
farmers and producers are enti- 
tled but also to  maintain the high 
staddard of ljving of the wage- 
workers of this country, who a r e  
the most direct beneficiaries of the  
protective system. 


TRUSTS. 


competition or  iixin" prices should 
be prohibit& and p & h d  l ~ y  law. 
K e  especially denounce rebates and 
discrimination by transportation 
companies a s  the most potent 
agency in promoting nnd strength- 
eninC these unlawful conspiracies 
against trade. 


CAPITAL AKD L.mon. 


The Republican party passed the 
Sherman antitrust lam over Demo- 
cratic opposition and enforced it 
af ter  ~ e m o c r a t i i  dereliction. It 
has been n wholesome instrument 
for good in the hands of a wise 
and fearless administratioq; but  
esperjence has shown tha t  I ~ S  ef- 
fectiveness can be strengthened 
and i ts  rcnl objects better obtained 
by such amcndmcnt as Till give 
the Federal Gorernmcnt greater 
supcrrision and control orer and 
greater publicity in the manage- 
ment of tha t  class of corporations 
engaged in interstate commerce 
having power nnd opportunity to  
ciTcct monopolics. 


nble " than the rights of capital. 
RECIPXOCITP. 


We favor enactment and admin- 
istration of laws giving labor nnd 
capital Impartinlly their jost 
rights. Capital nnd l a o r  ought ' 
not  to be enemies. Each i s  neces- ' 
sary to  the other. Each has i t s  1 
rights, but t h e  rights of labor n r e .  
$ertalnly no less vested:; no less 


sacred." and no less unalien- . 


i 


K e  favor liberal trade arranee- 


tures, mining; or  commerce. 
Income tax, silent. . 


TABIFF- 
We welcome the belated promise 


of tariff reform now offered by 
the Republican b r t y  a s  a tardy 
recognition of .the rl&eousness of 
the  Democratic poslhon on this 
question; but  the people can not 
safely intrust  the  execution of this 
important work to  a party which 
i s  so deeply obligated t o  the highly 
protected interests a s  i s  the Re- 
publican part  We call attention 
t o  the signi&ant fact  t h a t  the 
promlsed rellef i s  postponed until 
af ter  the  coming electiqn-an elec- 
tion to succeed in ahlch the R e  
publican party must have tha t  
same support from the benefi- 
ciaries of the high protective tar- 
iff a s  it has always heretofore re- 
ceived from them; and to  the fur- 
ther  fac t  tha t  during years of un- 
interrupted power no action what- 
ever has  been taken by the Repnb- 
lican Congress a s  to  correct the 
admittedly existing tariff iniqui- 
ties. 


We favor immediate revision of 
the tariff by the reduction of im- 
port duties. Articles entering into 
competition with trust-controlled 
products should be placed upon the 
free list ; material reductions 
should be made in the tariff upon 
the necessaries of life, especially 
upon articles competing with such 
American manufactures as  a re  sold 
nbroad more cheaply than a t  home7 
and gradual reductions should bd 
made i n  such other schedules a s  
mag be necessary to restore the 
tariff to a revenue basis. 


Existinn duties have eiven the 


reEeal of the tariff on wood ouln. 
p h t  paper, lumber, timber,-add 
logs and  tha t  those nrticles be 
pla&d upon the f res  list- 


TRUSTS. . 
A private monopoly is indefensi- 


ble and intolerable. We therefore 
favor the viaol.ous eniorcemcnt of 
the criminai law arrainst euiltv 
t rust  magnates and officials~ m'd 
demand the enactment of such ad- 
ditional legislation a s  may be nec- 
essary to  make ~t impossible for 
a private monopoly toex i s t  in  the 
Cnited States. Among the addi- 
tional rcmedws we soecifv tllrpr: 


corpor%tions, or i t s  right to  regu- 
late ns  i t  will foreien corporations 
doinr business witbin its limits. 


much us 25'per cent of the product 
i n  which it deals, the license to 


Income tax, sllcnt. 


protect the  publlc from watered 
stock and to prohibit the Control 
by such corporation of more than 
60 per cent of the total amount 
of any product consumed in the 
uni ted States-  and thlrd, a law 
compelling suc(h licknsed cor ora 
tions to sell to  all purchasers & al i  
par ts  of the country on the same 
terms, after making the allowance 
for  the cost of transportation. 


INCOBID TAX. 
We favor a n  income tax as & 


of our revenue system and- me 
urge the submission of I; constltu- 
tional amendment specifically au- 
thorizing Congress t o  levy and 
collect a tax upon individual and 
corporate incomes, t o  the end t h a t  
wealth ma bear its proportionate 
share of tge burdens of the Fed- 
eral Government. 


Reciprocity, silent Reciprocity, silent. 
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[Tables prepared by Byron W. Holt October 16, 1906, 42 Broadway, 
New ~ h r k . 1  


TABLE, I.-8hwing d i f f e r m e 8  +n prices. dtsoounts Between esport and home 


Articles-Description. 
discount 


from list. 


Anger bits, Snells or 
Auger bits, Jennings pattern.. . . 
Auger bits, Kings or Star.. . . . .- 
Auger bits, Bates. :. . .. . . . 
Auger bip, handled.. . . . . . --.-- - 
Auger brts, car, Jennings pat- 


Home discount 
fromllst. 


tern ........................... 
Alarms, electric.. . . . . . - - -. ---- - - 
Axle pulleys.. . . . . -. . - - - . - -- - -  - - 
Ash cans galvsnized.. . . . . --..- - 
Bread or 'meat slicers.. . . - - .-.. - - 
Box trucks.. . . -.--- -. . . -. . ---  - -  -~ 
Barber's shears .......-. .-.. -----' 


Bellhanger's gin&&. . . . . . . --. .- - 
Boring machine auger; . . . - .-. -. - 
Boring machine ship augers . .. . . 
Butts door ....----..-....-.-.--. 
Bolts 'window-. . . . . . -.-- . - . . . . 
Bells: hand, nickel-plated.. -- . - - . 
Bells jIIlgl0 ........--. .-. . ..-.-- -- 
~ i t s  'expansive ~ ~ a r k  ~ r o w ~  
Bits: expansive:  ark's genuine. 
Bits, expansive, cutters and 


screws....... -..*....---..-.--- 
Bootj&s.. . . - - . . . . -. . . . -. -. . - -  . 
Bench hooks. -. -. . . . -. - -. --. .-- - 
~l&smit,h's butterises ..... ..--. 
Bridle rings.. -. . -. . . . Bridlerings..------------------- Bridlerings..-------------------. . . - - -. . - 
Belt hooks-, . . . . . . . . - . - . -. . - . . , 
Blindhinges.. * . . . . . -BlindhingeS..--------.---------. . . . - - - - - -- 
Brass pulleys.. . .-. . .- .. .. .. -..-. 
Birdcage hooks.. . -. . . . --- - - - - - - 
Bell pulls ...-.. ..-..-. 
Bells door ........-.-.....-.-... 
B ~ U  ;ranis.. . . . . . . . . . .-. . ---.-.- 
Barn and cabin door catches.. .. . 
Box comers.. -. . - .-. . . . . - -. . . .- - 
Bench screms. -. . . . . . - . . . . . . . . -- - 
Cattle ties.. - . .. . - .i . . . . . . . - - - - - - 
Cornice hooks.. . . .. . . - - -. .. - ---  - 
Chandelier hooks.. . . - . . . . . - .- -- . 
Chain bolts. .. . . . . .-. . . . .. . . .-.. - 
Cake turners ........-.-....-..-.. 
compasses and calipers.. . . . . . . . . 
Chisels box ........-.-..-.----.- 
~m~etktrctchers, NO. 5 .......... 
Casters stove leg.. . . . . . .- ..-. . . . 
casters: rubber tire ..... . . .. .. . .. 
Casters, boss .... .. .. ....-..-..-.- 
Coat holders ..-----.-..-. 
cost and hat hooks, crescent.. . . . 
Carriage washers, pCIkCti0n.. . . . 
Chains hitching ................. 
carts, hand ......-. ; ....-..--.--- 
Coal tongs ....................... 
Coal shovels- ....-.--. . . . . . . . .- .. 
r?nm bells.. . . . . .. . . . . . . . . . . . . ... . 


';fff"Et , 


enwe 


-- .. 
Can openers.. . . .. . ... . . . . . . . . . . . 
clamps.. . . . . - -. . . -. -. . . . . . . . . . . - . 
Cotton, box, and hayhoohs. .... . 
Cmtrrin pins.. . . . . .. . . . . . . . . -.-- 
Chest handles.. . . .. . . . . . - -. . .. . . 
corner braes.. . . . . . . . . . . . . . . . -. . 
Clothcs line pulleys .... .. . .. . . ... 
Door bolts.. . . . . . . . . . . . . . . . . ... . . 
Door springs.. . . . . . . . . . . . . . . . -. - 
Door chcch.. . . . . . . -. . . . . . . . . .- -. 
Door holders; pulls md bobs.. . 


SO, lo, and 10 
55 and 10 
GO and 10 


25, 10, and 2 
50 
M 


75 and -5 
W,10 and 5 


86 and 10 
50 and 10 


50 


GO and 10 


70 ~d 10 
55, Sand 10 


70 10 5 and 10 
75) 10' 5andl0 
70: 10' 5and 10 


SO' 10 and lo 
75: 10 and I0 


GO and 10 
50 


55 and 10 
70 it nnd 10 
70: 5and 10 


60,10,10 and 10 
SO and 10 


SO and -5 
20 loand 2 
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gaged in the nlanufacture of galvanized sheet iron and sheet 
steel. I aln receiving telegrams from those people to  the effect 
that  this rise in tlie cost of spelter, which has already occurred, 
Increases very greatly the cost of galvanizing steel and iron 
sheets. 


The average quantity of zinc used in galvanizing a ton of 
sheet steel or sheet iron is  325 pounds. This spclter has in- 
creased of late :11)out $10 n ton, which means an increase per 
ton of their material, a s  they estimate, of nearly $2 a ton. 
There is a differential i11 paragraph 126 of this bill between 
iing'llvanized and galvanized of two-tenths of a cent a pound. 
I t  was no doubt intencletl that  a I:u.ge shmc of Ih:lt two-tenths 
of a cent would provide for additional labor; but if this duty 
i s  imposed the price of zinc will so increase that  the actual 
difference in the niatcrial will be more than two-tenths of :I 
cent a pound. So I must ask, if :uiy duty i s  impose(1. that the 
schedule with rcfercuce to galvanized iron shall bc cbangcd to 
meet the changed conditions. 


Mr. President, the principle of protection does not demand 
that this duty be imposed. I t  is  not a I i ~ n g ~ ~ i ~ h i n g  industry; 
it  is not :in industry t h r ~ t  requires :I Iremy of ii11ty to n1:11<e i t  
profitable and increasingly profitable in the years to come. 


While i ts  impmition will tend to destroy secondary industries 
which depend upon this for their raw n~aterinl, the increase in 
price will nleo tl~rextcn not only :I clecrcasc in the quantity 
ni:lde, in the zinc that is  sn~clted, :ind thus in thc z i ~ ~ c  ore which 
is  taliel from thc n ~ i ~ i e s ,  but thc very decadence and alrnost de- 
struction of the industry itself. I can hardly understnod how 
those wlio a rc  intcrcstrtl in zinc ore, who hayc ccrti~inly :IS 
profit:~lrlc mining iutrrcsts :is :~ny  in the U n i t ~ l  Ht:~tcs, the one 
that  has sl~own the grc.:lte+L incrc:isc in profits. shoul(l be conl- 
ing here to Congress and aslcin:: for this absolutely unnecessary 
duty-a duty no!. only nnnccessary to thcnisel\cs, lmt hurtful 
to all the rel:ltrtl intluslriw. So I trust. 31s. I'rclsidcnt, that  
this l)nr:igr:11)11 will 1)c stricken out of thc bill, alicl that  the law 
will be left :IS it is. 


Mr. EIESBTTRN. Mr. President- 
The P1tII:SII)IKG OFFICER. The Chair lays before thc Sen- 


a t e  a messnpe from the President of the ~ n i t e d  States, which 
will be read: 


Mr. LODGE. Mr. President, I suggest the absence of a 
quorum. 


The PRESIDING OFFICER. The Secretary will call the roll. 
The Secret:~ry called the' roll, and the following Senators an- 


swered to their n;lmcs : 
Aldrich Clark, Wyo. 
Bacon C'I:IV 
Bailey ('rnne 
Ilankhead ('rawford 
Borah C'nlberson 
Bourne ('ullom 
Brandegee Cnmmins 
nriees ( ' ~ ~ r t i s  
13ri$?oow Ihnicl 
13rown 1):lvis 
Uulkeley 1)ic.k 
Burkett Ilillingham 
Burnham Ilixon 
Burrows 1)ollivcr 
Burton du I'ont 
Carter IClkins 
Chamberlain lWnt 
Clam Gallinger 


Gamble 
Gore 
(:ugsenhcim 
11cyl)urn 
Hughes 
Johnson, N. D: 
Johnston, Ala. 
Jones 
ICean 
La E'ollette 
Lodge 
hfcCumber 
McLaurin 
Martin 
hloncy 
Nrlson 
Newlands 
Nixon 


lk. 


?verman 
I :we 
I 'B?.II~PP 
I'cbrkins 
I'ilcu 
Itnyner 
Root 
Srott 
Simmons 
Smith &Id 
~mit11' S. d. 
 moot' 
Butherland 
Tnliaferro 
'l'illmnn 
Warner 
Wetmore 


The PRESIDIXG OFFICEE. ~crcnty-one Senators ~ invc  an- 
swered to their n:lnlcs. A qnorliul of tlic Senatc is present. Tllc 
Sccrctnry will ,rctid themcssngc from the President of the United 
States. 


The Secretary read as  follows: 
To the Xenatc cmd ZIoi~sc of Relwcsentutivcs: 


It is the constitutional duty of the President froin time to 
time to recommend to the consideration of Congress such meas- 
ures a s  he shall judge necessary and expedient. In  my innngu- 
ral  address, inuncdiatcly prcceding this present cstr:lordillnry 
session of Congress, I invited attention to tllc necessity for 
revision of the tariff a t  this session, and stated thc principles 
upon which I thought the revision should be effected. I re- 
ferred to the then rapidly increasing deficit and pointed out the 
obligation on tlic 11art of the fralucrs of the tariff bill to arrilnge 
the duty so a s  to secure an adequntc inconle, and suggcstea that  
if it was not possible to do so by import duties, new kinds of 
taxation must be adopted, and among them I recommended a 
gmduated inhcritnncc tax a s  correct in principle and a s  certain 
and easy of collection. The IIousc of Itepresentntivcs has 
adopted the suggestion, and has provided in thc bill i t  passed 
for the collection of such a tax. I n  the Senate the action of i t s  
Finance Colnmittce :und the course of the debate indicatc that  
it 1nay not agrcc to Illis 111vlvisio11, :111tl i t  is I I O W  jrroposed lo 
lllalie up the deficit by tlic ii~rl~crsition of :L genc!r:~l incoiuc tax, 
in  forni and subst:~nc:c> ol-' :~ ! : i~ t ;~ t  csactly the same character a8 
tha t  which in the c:rsc, of 1'0llo:~li r. Filrmers' Loan and Trust 


Company (157 U. S., 429) was held by the Supreme Court to 
be a direct tax, and therefore not within the power of the Feel- 
ern1 Government to impose unless apportioned among the sev- 
era1 States according to population. This ncw proposal, which 
I did not discuss in my inaugural aclclress or in my message a t  
the opening of the present session, makes it  approprintc for me 
to subu~it  to the Congress certain c~cldition:~l recoii1l~1e11d:1tions. 


The decision of the Supreme Court in the income-tux ctises 
deprived the National Government of a power n-hich, by reasoll 
of previous decisions of .the court, it was genemlly snpposed 
that  Government had. I t  is  undoubtedly a po\vcr the Katiol~al 
Government ought to have. It niiglit be indisprn~i~ble to the 
Nation's life in great crises. Although I llavc not considered a 
constitutional anienclnient a s  necesstwy to the essrcisc of certain 
phases of this power, a mature considcr:ition 1i:ts satisfied n ~ c  
that an : ~ m c ~ ~ d m r u t  is the only proper conrsct for its est:~l~lisl~- 
went to  its full extent. I therefore reco i~~~uend  to tlic Congress 
that both Houses, by a two-thirds rote, shall propose an alllelld- 
ment to the Constitution conferring the 11owrr to levy an income? 
tax npon thc National Govrrn~nent witliont :ilq~ortionu~ent 
among the States in proporti011 lo 1)ol)ulntion. 


This course is  much to be preferred to tlie one 11rol)oscd of 
reenacting a law once judicially declared to bc u~~constitutioll:rl. 
For the Congress to assunic that  tlic court mill rcvcrsc itself, 
and to enact legislation on such an : ~ s s u n ~ l ) t i o ~ ~ ,  will not 
strengthen popular confidence in  the stability of jndici:il con- 
struction of the Constitution. I t  is much wiser 11olicy to accept 
the decision and remedy the defect by :~n~eudnicnt ill clue tind 
regular coursc. 


Again, i t  is  clear that by the enactnwnt of tlit. 1)rn~)n~ctl 1:lw 
the Congress will not he bringing money illto tl!r 'I'rtb:~sury to  
meet the present deficiency, b u t  by p i ~ t t i ~ ~ g  OII tl~tk stati~ft. h00k 
a lam :~lready there trnd newr rtyrr:ilctl will si11111ly I N .  SIIK- 
gesting to the csecntivc o i f i ,~ rs  of tl!e (;ovt'ri~~ncwt lllcbir 110s- 
sible duty to invoke litigation. If the (YlIII't ~ l l o ~ l c l  lll:lillt:lill 
its forlner view, no tax would be ccllixtetl :IL all. If i t  sl~oulil 
111timately reverse itself, still no taxes \vould have bee11 col- 
Iectc(1 until after l~rotrnctcil delay. 


I t  is said tlle difiiculty and dehy  in securing the :111grovnl 
of three-fourths of the States will destroy all chance of :1do111- 
ing the amendment. Of course, no one call ~1je:tli wit11 cer- 
tainty upon this point, but I have bec8omt? ronvillc~ed th:ll :l 
great nlajority of the peol)le of this ~0IIlltl.y :Ire i l l  f:ivor of 
vesting the National Government with I)on-er to levy an inconlc 
tax, alld that  they will secusr the adoption of the nmcnduleut 
in the States, if proposed to t h m .  


socoll(l, tfic decision in t l ~ c  ~'oIlocI; c:~sc left ~ ~ o w c r  in tho . 
KLLtional Governnlellt to levy all (XcisC t:lX, which flccolll- ; 
plishes the same purpose a s  a corporatiorl incoule tax and is 
free from certain objections urged to the proposed incomc-tax 
measure. 


I thcrefore recomlne~ld a n  an iend~i~e l~ t  to the tariff bill im- 
posing upon al l  corporatiolls and joint stock co~npa~lies for 
profit, except national banks (otherwise taxed), savings banks, 
and building and loan associations, an cxcisc tax ~neasnred by 
2 per cent on the nct incomc of such corl~or:~tions. This is  :IU 


excise tax upon the privilege of doing busi~~cbss a s  rul artificial 
entity and of freedom from a general partnership liability en- 
joyed by thosc who om11 the stock. 


I :ill1 inforlucd tliiit a 2 l;cr ccml tns  o f  this char:~ctcr would 
1 ) r i n ~  illto the Treasury of thc Cliitccl States not less than 
$25,600,000. 


The decision of the Sullreme Court in the case of Spreclcels 
Sugar Refining Comptlny against JlcC1:1in (102 U. S., 307) secn~s 
clearly to cst:tblish the l)rinc.il)lo 111:lI; snvll a tax :IS this is rul 
excise t au  upon privilege auci 11ot :I dircct t:ls 011 propt?rty, and 
is  within the federal power without a l )por t io~~~l~ent  accoriti~~g to 
population. The tax on net incomc is l)refer:~ble to onc 1)rol)or- 
tion:lte to a pcrccntngc of thc gross rcwipt?, I)cc:~usc it  is a 
tax u1)011 sucwss :tnil not fiiill~r(,. I t  i ~ ~ ~ l r o s r s  :I I ) ~ i r d ~ u  nt tho 
source of the incon~e :kt :1 time when the cor1)oration is well rtble 
to pay and when collection is  cnsy. 


Another nlerit of illis tax is  tht: fthtlrr:ll snlrcrvision Which 
ulust be exercised in ordcr to 111:1l<c t l ~ c  1:1\v c~li'i~ctive over the 
annual accounts :ind busiucss tr:l~~snt~tions of :I!] c~orl~orntions. 
\Vhile the faculty of :lssuming a col.l)or:~tt) f<~rlll Ilil:; 11c~11 of the 
lltnlost utility in the business world, it  is :~lso truv :11:1t snlbstnn- 
tially all  of the abuses :111(1 ill1 of the (!\.ils \rhiC'11 !l:i\.(' : I ~ O I I S C ~  
the public to the necessity of refor111 wort) 111:ltlc ~ ~ o s s i l ~ l c ~  hy the 
use of this very faculty. I f  now, by t1 perfectly 1cgiti~u:ite n n d  
effective system of tasntion, we arc  inciilc!~t:~lly able to I'ossess 
tlle Gover~nuont and the stocliholders : I I I ~  t11c l)iil~lic of the 
liuo,v]e(]gc of the rc:ll busil~ess tr:ins:~~tiolls i111(1 t11V j i l l i l l ~  :llld 
profits of cyery cor1)orntion in the coulltry, \\o h:l\-e 111:ldc I 1  l0Jlg 
sten toward that  sn~)cryisory control of coryorations which may 
p&ent a further & w e  of i ~ o m r .  
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I recommcuit, then, first, tlie adoption of a joiut resolution by 
two-thirds of both Houses, proposing to the States an amend- 
ment to the Constitution granting to the Federal Government 
the  right to levy and collect a n  iucome tax without apportion- 
nient nlnong the States according to population; and, second, 
the euactnicnt, a s  part of tlic pending revenue measure, either 
a s  a substitute for, or in addition to, the inheritance tax, of a n  
excise tax upon all corporations, measured by 2 per cent of their 
net income. 


WAC. 11. TAFT. 
TIIE WIIITE IIOUSE. Jime IG, 1.909. 
The PRESIDING OFFICER. Without objection, the message 


will be printed (S. Doc. KO. 98) and referred to the Committee 
on Viuance. 


Mr. IIEYBUIW i ~ u d  Mr. GORE nddressd the Chair. 
The I'I1ESIDISG OFFICER. The Senator from Idah6 [Mr. 


I I ~ r n u n x ]  has the floor. IIe rose first, and has 11een recoguizeil. 
Air. III!XCUIiN. I thiuli I wns rccog~rizcil before the mes- 


sage n a s  rcwivccl. 
Tlie I'RESIDIXG OFFICER. Does the Senator from Idaho 


yield to tlie Senator from Olrlalionin? 
Mr. IIEYINJIW. For what ]~url)ose? 
Mr. GOI1B. I wish to object to the refcrcnce, I should lilie 


to inake a suggestion. 
Mr. IIETBUILS. I yield for the Seuator to lnalre his ob- 


jection. 
Mr. BORE. I ilcsirc to makc n moticw, hlr. l'rcsident. I 


inquire if tlie Senator froiii lclaho has yielded? 
The PEESIDISC: OFFICIGR. The Seuator has yielded. 
Mr. GOILE. Air. President, a s  I unilerstand, the Chair pro- 


poscd-- 
Alr. IIEYBTJRS. I (lid not yield for remarks :~ccoinpanying 


the motion. I thought the Senator merely desired an oppor- 
tunity to object. I linvc the floor for the purl2ose of discussing 
another matter. 


A f r .  GORE. Mr. President, I did not waut the anuouncement 
made that  the message was referred, because I desired- 


Mr. ALLlItICII. It has already been referred. 
The PRESIDING OFFICER. The refereucc has already 


been made, aud the Senator from Idaho has beeu recognized 
uyou a~iotlicr subject. 


Mr. GOILE. I was trying to get the attention of the Chair. 
Mr. BACON. Mr. I'resident, if you mill pardon me a sug- 


gestion, the Questiou of refercncc of a nleasure of any lriud is 
always in the control of the Senate. I t  is  the custom t o  yield 
that  to the Chair, subject, of course, to  the right of the Senate 
to decide that  matter. I submit to the Chair that  the Senator 
from Oltlahonia was in time, because the Chair (lid uot put any 
question mitli refcreuce to i t  and there was no opportunity to 
make ally objection. 


Mr. IIEYRlJRN. Nr. President, I had asked for and ob- 
tained recognition, if I am not elltirely mistaken, before the 
message from the President was received. 


Mr. BACON. Very well. 
Mr. IIEYBURN. And I merely yielded the floor for the pur- 


pose of having tlic lucssage received and read. 
The PRESIDIR'G OVa'ICKR. Tlie Chair i s  of the opinion 


that  the question of reference may be considered open. The 
Senator from Idaho [Mr. H E Y ~ U R N ~  had the floor. He yielded 
for the reading of the message, and if the yielding of the Sen- 
ator from Idalio gave room fop the reference of the nlessage by 
consent, i t  gave rooni also for a niotion regarding the rcfercncc 
or for an objection. So the Chair does uot thiulr that  the 
question ought to be considered closed by the rather peremptory 
treatment of the subject, which i s  customary, and which ordi- 
narily is  treated a s  being subject to being open for any objec- 
tion or motion. Tlle Chair will recognize the Senator from 
Olrlalionia for the purpose of nlaking a n  objection to the refer- 
elice of the message or a inotiou in regard to it. 


Mr. GOILE. Tlieu, I inove that  the President's mcssnqe just 
read be referret1 to the, Cominittce on Finance, with instructions 
to ihnt couiinittee to report, ou or before Friday nest,  a joint 
resolutioii proposing a11 amcn~liuent to the Constitution of the 
Uuiteil States sutlioriziug the levy and collection of an income 
tax in accortlnuce with this message. 


1 .  I l I Y I R .  I ret:~iu the floor, Mr. President. 
Mr. AlcIATJItIN. I s  illat ilebnt:~l)le? 
Mr. IIEYI3UIW. If it  is deb:~t:tble, I hare  the fioor. 
Mr. Nr1,AT'RIN. I nntlerstand. 
Mr. A1,DltIC'II. I 111ovc to lay the aincncliiient upon the 


tpble. 
Mr. G01:lC. I wish to n10(lify the motion by strikiug out 


" in accordance with this nlcsangc." 4 
SLIT----"I0 


Mr. ALDRICI-I. I inovc to lny the motion on the table. 
The PRESIDING OFFICER. The Seuator will modify hia 


motion in accordance with his own wishes. The question then 
will be upon agreeing to the motiou of the Seiintor from Rhocle 
Island. 


Rlr. ALDRICH. To lay the nlotion for instructions upon 
the table. 


Mr. LODGE. To lay the motion for instructions upon the  
table. 


Mr. GORE. RIr. Prcsitlen-- 
Mr. LODGE. That is  not clebat:~ble. 
3fr. GORE. Under the motion to tnblc I have no right to 


discuss it, but by unnniiuous consriit-- 
Mr. LODGE. The motiou is lo  wfcr to tlic Conliuittce on 


Finance. The Senator from Oklalio1n:1 proposes to :mend it  by 
nddiug instructions. The motion of the Seuator from Rhocle 
Island is  to lay tlie amendn~ent on tlic tnblc. 


Mr. TILT,JIAN. I thiulc thc Sw:ltor from i\I:tssachuse1tq is  
iri error tlir.rc. T l ~ e r c  is no uio(icirt ~ I I  rvg:~r(l to tliis 1ness;IgL'c 
a t  all, but it  is  the nctiou of the Chair in haviug uuder 
the ordinary course referred it  to tlie corninittee without a 
motion. 


Air. ALDIZICII. The 8cn:1toi., 1 tl~inlc, is ~nist:llrcn in that. 
The sugqestion mas made t1i:lt i t  be referred to the Committee 
on Fin:lnce. 


Mr. TII,T,M.VN. By wlion~? 
Mr. AT,DItI(;EI. 13y the C'11:tir. 
I .  I I T .  l iut  thc C'hair v:ni not mi~lrc a motion. 
Mr. AL1)ILICII. That is  the motion. 
Mr. MOSEY. I rise to  a p:trlianientary inquiry. 
The PRESIDISG OE'E'I('E1~. The S e x ~ t o r  from Mississippi. 
Mr. A 1 1 1 1 1 1 .  I t  qocs there untlrr the rule. 
Mr. TILLJIAN. Iint there is  no n~otiou. 
I .  O E Y .  I understood that the Senator from Oklahoma 


had the floor to ulnlrc a iuotion H e  had a r id i t  to move, and 
he had a riglit to say what he pleased upon that  subject; and 
who could talre him oft' the floor by a lnotion to table? IIc  
had the floor. The nlotion to refer is  not pri~ilcgecl. You can 
not take a Senator off the floor who has it  by the rccoguitioil of 
the Chair- 


Mr. EI1I:YBUIZN. IIe had i t  by unanimous consent. 
Mr. MONEY. Not by unauinious consent, but by the recogni- 


tion of the Chair. You were 011 the floor for sonlething else, 
you stated yoarself, aud the Cllair ruled yon w r ~ e  not i11 or&: 
or did not Iiave the floor because tlie nlnttcr of reference had 
not been concluded. The Chair then recognized the Senator 
from Oklahoma, who proceeded in his owri right to make a 
motion to refer with instructions; and he has the right to say 
what be chooses on that subject, and call not be talteu off the 
f-loor by some other Senator who waiits to ~ualre a nlotion to 
table. 


Mr. ALDRICH. The Senator from Olrlalionln had taken his 
seat, and I waq recognized in due course by the l)resi$ing oilicer 
:mcl made tlie inotiou. 


Mr. IIEPBTjItN. I- 
Mr. MOSEY. I did not lmow that  was the fact. I thought 


the Senator from Olilaho~nn was standing all tlic tiinc- 
Mr. ALDRICI-I. Oh, no. 
Mr. MONEY (continuing). And wli t i~if i  ill1 01)portunity to 


continue what he had to say. Of coursc if ]I(! 11:rcl talien his seat 
and abandoiied the floor, that  is  another question. 


Mr. IIETI3T;IIS. I yielded the floor for a purpose t.11at was 
cs~rcssecl and limited. I had the floor before the message cnme 
into the Senate. 


Mr. IIOSEY. I know you had. 
Nr. HEPBURN. I yielde(1 fur the purpose of receiving it. 


I did not yield for ill(! Uurpose of consiclcring the question 
\vliether i t  should go to this coin~iiittco or tli:~t coiumitttte, aud 
all that has  intervcnc(1 siuco tlic! rcwling of tlic niesP:ige \":IS 
concluclecl lias been under :I waiver 011 my part, :IS a matter of 
courtesy. I was 1)roceeclillg to s]~r:~lr q )on  t l ~ c  question under 
consideration, which is  uot tlic message--- 


Mr. RIOSGP. The Chair has alrc:~tly rulctl, a s  I undcrstnud, 
against the position of the Senntor from Idaho; but mhetllcr 
1le lias or not, he certainly will rule that  w:~y wl~cn his ntten- 
tioil is called to it, because, having tlic n i e s s : ~ ~  ]!ere, t l ~ c  Sen- 
ator can not rcsuine the floor nlon :~notlior cluestion, and thus 
interrupt the p r o ~ e r  rcfcreuce. of tlint mcssagc. H e  has 110 


right to the floor until that is  dis])osecl of. 
Mr. HEYBURS. The disl)osition of a iness;Igcx is not privi- 


leged. Thc receiving of :t Iurss:Ig(> is. I yi(~lclc~(1 to ~ ~ r i v i l ! ~ ~ i v I  
b~~siuess .  I hat1 not yielded to the quc.stiou ol' thc, clisl~ositio~i of 
this message. That  might inrc~lvc a wc~t~k's t l isc~~ssio~l;  :uld 
having had the floor, I am entitled to retail1 it. I may yield 







i t  \vilhin the rul(1s of tht, Scn:~tc~ for n lin~ited pur~~osc ,  for :I 
question, or for :I more (~11~~11(1~1 ~)U~"]IOSC.  'l'11at i s  entirely----- 


The Pl tESlDISG OFfi'ICf31;. The Chair is of tlic opinion 
t h n i  tho- -. - - - 


1\11.. KELSOX. I risr to n 11oi11t of ordcr. 
T l i ~  PIWSIIHKG OE'FICEIt. l'lic Senator from RIinneGOta 


will state his point of order. 
Mr. NELSON. I make this suggestion to t h e  Senator h o m  


Rhotlc Island: A motion to lay Illis an~cnilnient on thc table 
lays tlic whol(~ prol)osition on the table. That is  the v m m l  
rul(1 of parli:~uieritary law. 


Mr. I < U N .  Not in the Senate. 
MI.. IVELSOS. The o111y exception t o  the rule i s  found in 


Rnlf~ X\'I : -. 


Any amendmr-nt to  u. gcnrrnl ap@ropriation bill may bc laid on L%c 
tablc'without r)lrjudicc to ihc bill. 


Tliis is  not a general appro~~riat ion bill, and it does not come 
&tl i iu  the rule. 


Mr. LODGE. If  the Sellator will excuse me, hc is not 'quoting 
the  rule which applies. It reads: 


When an amendment proposed to any pending measure is laia on thc 
table, it shall not carry with it, or prejudice, such measure. 


"Any pencliug incasure." 
Mr. NELS0,X This is  n motion t o  rcfcr. 
Mr. LODGE. This i s  a pending measure. 
Tlic PRESIDING OFFICER. The Chair is of t h e  opinion 


that since the Scnator from Idaho yielded lo permit ihe  rend- 
ing of tho mcss:ige of tlic President and i h c  reference of the 
message to the appropriate committee, o r  other disposition of 
the message, it is no longer within his p w e r  so to limit the 
opportunity as t o  say whether or not the  Senator from Okla- 
homa 1135 the right to  discuss the proposition for the rl.efcrencc 
of the message. The Chair, however, understood the Senator 
fro111 Oldahoma, having offered his resolutio~, which was i n  t h e  
nature of a n  amendment of the proposition to  refer the message 
of  the President to We Finance Committee, to  yield the Boor. 
I3c refrained from auppleii~cnting hisnmtion by any observntions. 


Thereupon tllc Senator from 1;hodc lslanCl rose and moved to 
k y  on the table the arnen(hmit offered D r  t h r  Senator from 
Oltl:~lionin. That niotion 11:lving becn m:~(lcb, tlic Chair is  of 
the. olrinion that  i t  must lhc rol(r1 011 by ihc Senate without clc- 
bat(., ;ind that  if the Serlatc refuses to  lay tlic nlotion of the 
Sfinntor from Oldahonla on the table, i h ~  Senator will then 
h a w  the right to discuss it a t  such lenghh as he desires. 


Mr. McL.kURIN. I should like to henr tlie motion of the 
,Sen:l:_ltor from Olilahoina rc1)orted. 


Mr. MONEY. Wait a moment. 
The PRESIDIXG OETICEB The Secretary will repart the 


rn tion of the Senator fronl Oldahoma. 
$11.. n ~ m m .  Onc luonlcnt. 
hi;.. IIEL.I~I;RS. I will inquirt. of the ~11ni r  a s  to the sL~tua 


of illy right to the floor. IIave I lost i t ?  If so, when? 
Tllc PnESIDIKG OFFICER. Thc Senator from Idaho has 


the floor, subjcrt to tlir clisl)ositiorl by the  Senatc of tlic message 
of tile I'rcsidcnt 1vhic.h I I : I ~  bccil read. 


JJr. IIEYI3Iil:S. I will resume the floor when that  is con- 
clutled 


ri'llc PRESIDING OFFICER. 'L'lic Secretary nil1 rcport thr 
rcsolnlion ofl'c~rcyl by thc Scn:~tnr fro111 Olilnho~nn. 


~ l l c  SEC~EETAUY. That the Financrcb Committee be instructed---- 
Mr. MONEY. Mr. I'rcsidcnt, I hare something to say, if you 


will 1)ermit me for a moment. I want t o  esp ldn  l o  the Senate 
and the Chair that I tliinli the Cliair lins ruled correctly up011 
this matter tlironghout. I :lpologiec~ l o  tlie Senator from Rhoclc 
Islanil. bccanst, I was not awarc that  the Scnator from OBla 
holn:l had yielded the floor. I did not see him sit  down, and 
consequently I rras m d c r  thc mistake of su],posing that  lic m n  
&ill 011 tlic floor, with ill? intention of snbn~ilting somc reniarlrr 
on this subject. 


~ l l c  PRESIDIXG OFFICER. The Secretary will report thc 
resolution. 


The S ~ c n c ~ ~ n l - .  The S~l la to r  from Olilahonls~ moves thxl 
the Financc Conimittee bc instructed to report on or bcforc 
Priday, June 15 nest, an incomc-tas amcndnieut in  accord 
ance with the recommendations in the message of the President 


Mr. GORE. Mr. Prcsidmt--- 
Mr. McLATJRIN. I inst w m t  to say that,  a s  I caught thc 


motion of the Pcnntor from Olilahon~a-and that  is  the reasor 
I called for the reading of the motion-his motion was t o  refc 
to  the Committee on Finance, and with these instructions. 
ihiaG the stcnograpl~er's notes mill bear that  out. 


Mr. ALDRICII. Qucstion ! 
Mr. GORE. The stnten~ent made by the  Secrehry docs no 


Quite state my motion. 


1 .  A 1 1 1 1 1 .  I iiisist upon 'Ulcb rc3g~lilr order, Mr. Prcsi- 
lent. 


Mr. GORE. I wish *o reform my inotion. 
Mr. ALDRICH. That is  not ~ o s s i b l c  now. 
Mr. BAILEY. I hope the  Senator froin 1:hodc Islnnil \~i]l not 


3bjcct to  that. I will not rote  for this nlotion as  it is m r & d  
jecause if &hey a r e  to report a co~lstitrltiona~ aniendnfent .to & 
Senate I shall insist on giving Congress the 1)ower to gradllatc 
tho incoinc tax, ana  I think me will g i w  sc11:ltors on the o&er 
side a little more tlinll they Ir:lrf:lill for ~\- l len wc gct to that 
proposition. The Senator from Olilahouis, I am sure, a a e e s  
with nic that  if we are  to have the necessity of a long and tr,di- 
DUS constitutional amendmait it s1i:ilI Ire one that will not &ed 
Lo bc nmerided for many ycars to conir. 


I lioyc thc Senator froin Xhode 1bla11d will not insist up011 the 
technical rule whica vi l l   rer rent the reformation of the  'Sma- 
tor's motion in accordance with the  8enator's ricws. 


The PRESIDIKG,OFFICEI. The Chnir is of the ;op.mion 
that while the Se~iator  fi.0111 Oklahoma is not now i l t  libeav lo 
vary in any respect the inotion which 11c actually made, ifithe 
Secretary bas failed to correctly record t h e  motion mhick n.ns 
made, thc Senator from Oklahoina may correct it. 


Mr. UOItE. I withdraw it ,   nil ni:11ce i t  i n  this 'shape, 
fact, the  Secretary did not rcport it a s  I suggestea it. "yhe 
motion was to instruct the Finance Committee to  report a joint 
resolution submitting a constitutional amendment. The &yrc- 
tary did not read i t  in that  way. I wish to  submit the motion 
in this shape, f i a t  the Committee shall be instructed to 
report, on or  before Friday nest,  n joint resolution submitting 
a constftutimal amendment authorizing -Ute levy and collection 
of an income tax. 


Mr. CLAPP. The Scnator from Olclalioinn will allow me 'to 
call his attention- 


Mr. ALDRICE !I must imlst upon the regular ol'der. - 
Mr. @LAPI'. I rise to a polnt of order. 
The PRMSIDING OFli'ICER. Tlic S(m:llor will state his point 


of order. 
l \~ r .  CIAPI'. The point of order is that  t h e  Chair had already 


announced in pro fmma manner tha t  the message would be re- 
ferred to  the Vinance Committee. The Scnator from Oklnholna 
rose, :uid n h r n  lick got Ule opportnnity to malie his motioii, his 
first words wcrc-they struck sonlcl of us with surprise, because 
we sulrposed h e  wanted to refer the message to some other coin. 
m i t t e e t h a t  he moved to refer i t  to tlie Comnlittw on Finance, 
with instruct~ons. 


Mr. McLAITILlN. That  is  correct. L 
Nr. CLAPI'. That  is not a n  amendment to anything. There 


was no proy~osition before the Senate to refer it  to  nny com- 
mittee. 


Mr. ALDRICII. I am guile willing that  t h c  ~"ote  shall be 
tnlicn npon the ~~rol)nsitioil now nlailc by tlic Scnator from 
Olilahoma. 


Tllc PRESIDIKG OFFICEI:. 'l%. Clinir is of thc opinioii 
lhnt tlic nlcssaqc of the Prcsidcnt harills brcn rcfcrrcd to thr 
Vin:~iic~~ Coi~liiiitle(~ witllout objccl ioi1---- 


Mr. GORE. It was not without ob.iection. 
Thp PRESIUISG OFFICER. The S~i ia to r  vi l l  snspend for 


a minntc until the Chair has siatrtl the in::tt(~r fnlly. That h:ls 
bccn. 1)y conilnon consent, rcg:lrilrtl ns ollcn, for tho purpose of 
an objtciion or a niotion i11 rcs1)rct to  tllc rcfcre~lcc of ilic mes- 
sage. Inasnluch a s  the Senator from Oklahoma does not ob- 
ject to the reference to the Finance Coininittee or proposc any 
other refcrcmcc, his motion must bcx rcqnrclrd ns n motion 
pure and sin11)lc to  instroi2t the l('iua~~c.c' Conin~iltco. l ' l ~  qars- 
tion is now npon the  motion of UIC Senator from Rhodc Ps- 
land to lay on t h e  table the motion of the Scnator from OGh- 
honm. 


hlr. GOl<IG. I clcsirc thc yeas : ~ n d  nays. 
The yeas and nays were ordercil. 
Nr. GORE. I wish i.t understooa---- 
The S c c r e t a l ~  proceeded to call the roll. 
Mr. GAMZILE (when his Il3111P w l s  cnll(~c1). I an1 ten~po- 


rarily paired with the jclnior Scnntor from Indiana [Mr. 
SHIVELY]. I transfer the pair to the senior Senator from New 
Pork  rl\Ir. D ~ m v j .  I make Wis announcc~inent for the day. 
I will votc. I rote  "yea." 


Mr. RIcLAUEIN (when his ilnlric w:ls called). I run pairctl 
on this vote with the junior Senator from Michigan [Mr. 
SMITH J . If he were present, I should vote " nay." I m l l O U I I C G  
this pair for  thc day. 


Mr. NEWLANDS (when his n:lmc W:IS c:lllrd) . I nin pnired 
with t h e  senior Senator from Pcnnsylvnnia Lair. I'ENROSE]. I 
transfer the l ~ a i r  to the seniof; Senator from Oklahoma [Mr. 
OWEN], and  will vote. I -rote nay." 







CONGRESSIONAL RECORD-SENATE. 


The roll call having been concluded, the result was an- 
nounced-yeas 51, nays 25, a s  follows: 


YEAS-51. 
Aldrich Clark, Wyo. Frye Nixon 
norah Cmne Gallinger Oliver 
nrnndegee Crawford Gamble l'age 
Brlggs cull on^ Guggenheim I'erkins 
Bristow Cummins Hale Piles 
Brown Curtis Heyburn Root 
Ilulkeleg Dick .lohnson, N. Dak. Scott 
Eurkett 1)illingham Jones Smoot 
liurnham Dlxon ICean Siltherland 
Ilorrows Dolliver La Iqollette Warner 
Burton du IJont Lodge Warren 
Carter Elkins McCumber Wetmore 
Clapp Flint iYe:son 


NAYS-25. 
Bacon nav i s  Martin Smith, S. C. 
Bailey Fletclier Money Stone 
Bankhead Il'oster Newlands Taliaferro 
('11anlber.lain Gorr Orerman Tillman 
('lay 11nshes I'nyntrr 
('ul herson Johnston, Ala. Itnyncr 
Daniel McEnery Simmons 


NOT VOTING-15. 
Revcridgo Depcw I'rnrose Smith, Mich. 
I3ourne I17mzier ltichardson Stephenson 
Bradley MrLaurin Shlvely Taylor 
Clarke, Ark. Owen Smith, Md. 


So the motion to table mas agreed to. 
The I'RESIDIIVG OFFICER. The message stands referred 


a s  upon the original declaration, and the Senator from Idaho 
is  recognized. 


Mr. BEVERIDGE subsequently said: Air. President, I was 
necessarily absent when tlie vote was taken on the motion 
of the Senator from 0lilahon1:i [Mr. GORE]. If I had been 
present, I should hare voted "yea"  upon the motion of the 
Senator from Rhode Island to lay that motion on the table. 


Mr. HEYBURN. Mr. President-- 
Mr. BROWN. Will the Senator yield to me for a moment? 
Mr. IIEYBURN. I will yield for a moment, but for nothing 


tha t  will displace the pending business. 
Mr. BROWN. Out of order I offer a joint resolution. 
The PRESIDING OFFICER. Does the Senator from Idaho 


yield to the Senator from Nebraska? 
Mr. IIEYRURN. I yield for the purpose of allowing the 


Senator to introduce a joint resolution. 
The PRESIDING OFFICER. Out of order the Secretary 


will- 
Mr. IIEYBURN. Not for any comment. 
Mr. BROWN. No. 
Mr. BACON. Under the rule, the Senator can not yield for 


tha t  purpose. 
Mr. ALDRICH. That is true. 
Mr. HEYBURN. I think tha t  is  true, but I did not care to 


suggest it. 
Tie PRESIDING OFFICER. Except by unanimous con- 


sent- 
Mr. BROWN. I ask unanimous consent. 
Mr. BACON. The rule i s  that  the Chair shall enforce i t  with- 


out any point of order being raised. 
Mr. BROWN. I ask unanimous consent that the joint resolu- 


tion- 
Mr. HEYBURN. It can riot be given. 
The PRESIDIKG OFFICER. The Chzir is of the opinion 


tha t  i t  can not be done until the Senator from Idaho has yielded 
the floor and the Seuator fro111 Nchrnska proceeds in liis O W ~ I  


riglit. 
Mr. IIEYBURN. Mr. President, I do not suppose there ever 


was a n  occasion in the history of the Senate where the condi- 
tions that  confronted us and the  questions to be cleter~nined 
changed so mdically betweeu the time that  a Senator was rec- 
ogllized and the time that  he c:lme back five minutes later up011 
the floor. We were engaged in considering how we might raise 
reveliue to conduct the affairs of this Government and, illci- 
dentally, protcct the American people ill the field of coml)etitioll 
against forcigncrs. 


Since I first addressed the Chair, about ten minutes ago, it  
would seem tha t  oue of these great questions mas pretty nearly 
eliminated from consideration. When the Finance Committee 
first rcl~ortcd this bill, they reported correctly, in my judgment, 
that  i t  would provide the revenue llecessary to conduct the af- 
fairs of the Gorernment. If that  i s  true, and I believe i t  is  
true, where is  the necessity of proposing these statutes providing 
for n tax upan tlie incomes of the pcople or a tax upon the gross 
c:wnings of corpor;ltions, or any otllcr kind of a tax, in addition 
to those proposed in the bill, which already provides a sufficient 
fund for this Gorernlnent? 


I have never known such a revolution to occur in proposed 
legislation in the few minutes that  h a w  elapsed. I feel a s  
though the Republican party were brought up in this moment 
face to  face with the question whether or not thry shall main- 
tain the old protective tariff policy or whether tl!cy shall step 
aside and seek to carry out the vagaries of thwc whose idea 
of government is  to  get what the other luau 11~1s and to keep 
all they themselves have. I11 other words, to ~ilalie the statutes 
that a rc  intended to nffcct the civil rights of tlw citizens penal 
statutes. In  other worils, to see whether or not you c:1n not 
devise some menns here to 1nef.t the cleuland not of  tho^ who 
think and who benefit by thinking, but of the great iuass \~l?ose 
cry goes up a t  the dictate of :L local lender. ,What occasion 
c : ~  there be, if the Govcr~inieut is 1)rovidctl with ~ufticicnt rev(>- 
nue under this law, of cnacting solue additioual I:IW tlint will 
provide a larger sum of mone~-? T h a t  are  me going to do with 
i t ?  Has some one solne covert idea of a new ])1:111 of gO~eP11- 
ment, by which Jve : ~ r r  going to brauch out and sl)cnd ~norc. 
nloney than is rcquircd under the present systc~n? If so, i t  
should be disclosed. 


What would you do with the relenne that was rece i~ed  froin 
an incoiuc tax when you already have Inoney enough in tht. 
Treasury to meet the Gorernnicnt's wccssitics? Tlicre is  in IIIY 
unta~ned bosom :1n idea. I n.oulcl like l o  see an inconlc t:tx 
l e ~ i e d  upon certain things and for certaiu purposes and within 
certaiu limitations. but i t  does not emanate from tlie conscien- 
tious idea that I hare of the duty which confronts me. \Vc 
were not called together llcrc for the purpose of gettin;: cvt'n 
with somebody or punishing somebody. We were called to- 
gether for the purpose of revising the revenue law that pro1 ides 
the nloney for ihe espcnses of the Govcrnmcnt, and in (loin< 
that  the rum wlio would allow thc s l~ir i t  of resc~ntnwnt or the 
spirit of opposition to interest to enter into it-well, in n ~ y  
.judgment, he would have forgotten the duty that rested upon 
him. 


I rose to  discuss the zinc itcm in this bill, and in cloing so 
i t  was my purpose to discuss it, first, from the stanc1l)oint of the 
revenue which we a re  here to  provide, and, &econd, in i ts  rela- 
tion to  those interested in that  enterprise; and I mill leave fur- 
ther consideration of the suggestions contai~~cd in the nlwsage 
for  n future occasion. I t  may be that  we will not succecil in 
passing any bill that  will provide enough revenxie through our 
custom-houses, and then we mould be compelled to go out and 
resort to some other kind of taxation. But the founders of the 
Govcrnmeut never intended that  that  shonld I)c true. I mas 
prol~osing to discuss this question along th r  lines of first {in- 
tention on the part of the founders of the Go~crnment;  and I 
will uot enter upon a discussion of the principle of protection a t  
this time, bec:luse me have already discussed that  question. 


Air. I'rcsitlent, i t  is my p u r ~ o s e  to offw :ul anlcndment to the 
substitute offered by the Senator from Rhode Island, my amend- 
ment to provide in the beginning of the paragragh- 


Zinc contcnts contained in zinc-bearing ores of all kinds, 1 cent per 
pound. 


I intend, if I c m ,  to 1i:tve tlic attcmtion of those wlio will 
vote upon this question. I will not spend one minute upon this 
floor in order to make a record of what I say. I suggest the 
nbsence of n quorum. - 


Tlie VICE-1'RESIDENT. The Sellator f r o u  Idaho suggests 
the absence of a quorum. The Secrctnry will call the roll. 


The Secretary callcd the roll, and the following Senators nn- 
slr.ered to thei; names : 
.4l(lricli V h y  Bryt! I'ago 
13awn Crane (:alllnjier I'agnter 
Ilnil?y (Imwford Gamble Itayncr 
Iktnlthead Culberson Gore h o t  
Rorah Cullom Gugpenheim Scott 
l3rnndegee Cnmmins 1Ieybun1 Simmons 
IXripgs Curtis .Tol~nson, N. Dak. Smith, hld. 
Brown Daniel Jol~nstou, Ala. Smith, 8. C.. 
llulkcley Burkett Davis Jonrs Smoot 


Dick Kean Stone 
Burnham Dixou La I'ollette Sutheriand 
I<nrrorns nolliver hlr('nmber Tnliafcrro 
Iiurton An I'ont hIclSncry 'I'illmnn 
('rlrtcr I3litins Mc1,:turin \Varner 
(Ihamberlaln Fll'tchcr ' hI0lley Warren 
Chpp Viirit Oliver 
Clark, Wyo. Foster Ovcrmnn 


The VICE-PRESIDENT. Sixty-six Seuators have answered 
to the roll call. A quorum of the Senate is lwesent. The Sen- 
:ltor from Idaho will proceed. 


Mr. EIEYBURN. Mr. President, if I can hare  the attention 
of the Senate, the item of zinc in ore is  a s  i iu~or tnn t  a s  that of 
the cotton schedule, the wool schedule, the 111n1bcr schedule, or 
of any other schdnlc ;  and those who  prod^^^ i t  and a r e  inter- 
ested in it a re  a s  large in  numbers a s  those interested in  other 
schedules. 
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The cominiltee report& a duty of 1 cent per pound on the 
zinc coiltents of ore. We had a right to  believe t h a t  the  com- 
mittee would stand for tha t  report, first, because it was the 
report of the committee, and  a s  well because i t  was just. 


Mr. ALDRICH. Mr. President, in  justice to the committee, 
I will have to say that  the committee have on several occasions 
stated that they had not arrived a t  a n y  conclusion about the 
duty on zinc ore. They made no report upon the  subject until 
this one. 


Mr. HEYBURN. Paragraph 190 in the bill provides for a 
duty on zinc ore. 


Mr. ALDRICE That is tbe House provision. 
Mr. HEYBURN It mas reported here by the Senate com- 


mittee, and i t  is figured out with c0nsiderable detail and care 
in  the book of imports that  accompanies it. 


Mr. ALDRICH. Technically, of course, the Senator from 
Idaho is correct to  that extent; but I think there is n o  Member 
of this body who does not know that  the Committee on Finance 
have been ~truggling with this question ever since t h e  bill mas 
reported. 


Mr. HEYBURN. X know i t  
Mr. ALDRICH. It is the most difficult problem in t h e  whole 


bill, and if we have satisfied m y  one Senator outside of the  com- 
mittee I shall be more or less disappointed The committee, 
nevertheless, have presented their report, a n d  have done the 
best they could in  th i s  provision. 


Mr. HEPBURN. I welcome the statement of the Senator 
from Bhodc Island tha t  this is one of the  most important items 
in the bill. 


Mr. ALDRICH. What I said was the  most difficult. 
Mr. HEYBURN. f es ; and important. 
Mr. ALDRICH, I will agree tha t  it is important. 
Mr. IIEYBURN. It is not a trifling item in the commercial 


world of this  country. For t h a t  reason, I took the liberty of 
inviting Senators who I am quite sure did nct  know it was 
under consideration to come in, that they might halo a n  oppor- 
tunity, at least, of being present. 


T h e  danser always in enacting this class of legislation Is that  
when the bill gets well along i n  consideration so many people 
have obtained the concessions they want and have such a com- 
fortable feeling about it they can not realize tha t  anybody else 
can possibly want anything, a n d  they rather feel a s  though me 
mere al l  ready to go home because they have what they want. 
Xow, me h a r e  in the a i r  the lumber item, which affects a vast 
number of people. It might have been disposed of- 


Mr. BACON. If the Senator will permit me to interrupt him 
for just a moment, I desire to say tha t  the Senator in the  last 
sentences has given a more important illustration of the relation 
which all  these various interests bear to a protective tariff than 
any  I have heretofore heard in  the Senate. 


Mr. HEYBURN. Yet I am not inclined a t  all- 
Mr. BACON. A general graf t  game. 
Mr. HEPBURN. I vi l l  indorse the first, statement made by 


the Senator and which was doubtless made in sober thought, 
but the last one I mill not indorse. There is  a great deal of 
objection being made by a good many people who have very little 
lnterest and take very little interest in i t  to  the time tha t  is  
being consumed in considering this bill. 


The joke sifters in the gallery, I will not say whose daily 
bread, but whose popularity a t  least is  with the newspapers 
that  they represent, a r e  not interested in the zinc schedule. If 
you can get up some diverting controversy here that  would 
verge upon a disregard of the rules of the body, then they a re  
1 .  I saw an item in the editorial column of a paper this 
morning-I think I threw it in my desk-which illustrates what I 
meail very well. I will find it. It suggested a n  a d  valorem duty 
upon speeches made in the United States Senate. It came in the 
editorial columns of one of the daily lllorning papers published 
in this city. whose representative, by the courtesy of the Senate, 
occupies palatial and luxurious quarters here, and who is  only 
here by the courtesy of the Senate, and whose other represents- 
tires, through some idea that I a m  not able to cnderstand, walk 
011 the floor of the Senate. They put themselves in  the position 
of the guest who ridicules his host. When you see that  in the 
fugitive columns of a paper away from editorial responsibility 
YOU do not pay any attention to it, because, a s  I say, we know 
that  i t  merely comes from where it comes from; but when a 
newspaper editorially undertakes to criticise this  body in the 
res~onsible performance of i ts  duty, then it places itself in the 
position of a guest who misbehaves himself a t  his host's table. 


Mr. President, zinc is produced under such a variety of cir- 
cumstauces that  you can not possibly determine this question 
by the consideration of any one condition. I do not believe with 
those who say that  a tariff must be regulated upon the basis of 
the niost prosperous of those who a r e  affected by it ,  but I be- 


lieve that  just the  contrary is the rule. Idaho is a zinc-pro- 
ducing State. Some may possibly say, with some reason, tha t  
I bring Idaho into these debates pretty often, but I bring i t  in 
when it is a good illustration of the principle. We had not 
been importing zinc into the United States from hlesico; until 
within the last five years we never imported any a t  all. At the 
time the last tariff bill mas enacted there was no occasion for  
mentioning it, because it was  not a n  item in csistence. You 
have been told here a dozm times within twenty-four hours 
that  zinc i n  ore had always been on the f r se  list, but no one 
has before suggested or  seemed to understand that  the reason 
why it was on the free list was because there mas no zinc ore 
imported a t  the time of the enactment of the existing tariff law, 
or for many years afterwards. 


The necessity had not arisen. I t  has arisen now. There , 
have been de~eloped in Mexico bodies of zinc ore that  cnn be 
scooped up and put on the ca rs  in  vast quantities, and brought 
into this country, either in the shape of zinc or  spelter. They 
can either bring i t  here as ore, or they can reduce i t  to  spelter 
on that side of the line and bring in the spelter. I n  either 
event i t  comes into our market. When i t  comes into our market 
i t  comes in to undersell our product. , 


What if they can produce ore in  certain zinc mines in the 
United States for practically a little more than it is  produced 
in Mexico? Is the line of protection only to  extend to tha t  
class of mines? There a re  zinc bodies in the United States 
where zinc can be produced nearly as cheaply a s  i n  those in 
Mesico. There is very little money investal in  them. They 
require very little expense. But  we  have also in this country, 
and particulnrly in the State  1 represent, zinc ores tha t  have 
to be mined, where, before you take out a pound of zinc, you 
must expend some hundreds of thousands of dollars. I speak 
of the Success mines, where the depth already reached is 
something over 700 feet, and they propose 400 more imme- 
diately. It is  a mine equipped with a modern, up-to-date plant, 
for the purpose of concentrating and reducing the  zinc, a t  
a n  expense of some hundwla  of thousands of dollars. Would 
you put those people on n ~- ' -ae  with the Mexican zinc industry 
that  can scoop it up  anr! gilt it on the  car for $2 a ton or  $2.501 
The Mexican zinc Gre is nearly a l l  produced in connection with 
lead ores. The lead is  a by-product of value, which more than 
compensates them for the production of the zinc. 


That is  not true with our mines. I have here a n  accurate 
statement that I telegraphed for a s  to the  character of those 
mines. I telegraphed to Mr. Samuels, who owns the Success 
mine, one of our foremost business men, a man who .has been 
mining right in that  camp for twenty years, and who is mining 
on a large scale and knows what he  is talking about. H e  mys:  


The Success mine einc ore averages 10 to 15 per c e n t  
That is  the crude ore a s  it comes out of the ground. 
A ton of ore lcould have from LOO t o  150 pounds of zinc in it. Con- 


centrates average 45 per cent. 
I t  takes 4 tons of crude ore on tL?t basis to make 1 ton of 


concentrates, 46 per cent zinc, and the balance waste. That  is 
the kind of zinc mining me a r e  compelled to  do. H e  says:  


2rlill complete, ready to  s t a r t  a t  any time and ship 2,000 tons of 
concentrates per month- 


That is  the capacity of tha t  mill and  that  mine- 
when the price of zinc justidcs- 


That is  \\-hen they can do it. They om not ship tha t  zinc 
except the price justifies them in doing SO-- 
150,000 tons of ore blocked out. 


That  means that  it has been blocked out i n  mining, lerels run  
under i t  and above it, and up and down through it, until they 
a re  able to measure up the cubic feet of ore of a giveil quality 
in that mine, and all  they hare  to  do is to take it out. Of 
course they will not take it out until  they know they hare a 
market for i t  Otherwise i t  would be a dead product on their 
hands. 


R e  refers me to the official report of the mining inspeetor of 
Idaho for 1907 to verify these facts. 


The Sunset district, also Pine Creek, arerage 10 per cent zinc. 
Xow, the ores on Sunset Nountain and in Pine Creek are  of 


immense value, but  i t  is difficult, of course, to say how valuable 
a mine is until the ore has been explored and blocked out. I-Ie 
says: 


They are Iring idle because of the lorn price of zinc; 1 cent duty, 
and all these properties will commence working. 


BIr. President, that  is  a live transaction. Here is  the state- 
ment made by another about that  mine: 


The Success mine, on Nine-Mile, will not be operated until the tzriff 
question is settled and the rice of spelter not less t h n  $5.25 per 
hundred a t  St. Louis, and $5.50 Per hundred a t  New Tork, and n 
steady market assured. 


That is the situation up there. 







CONGRESSIONAL RECORD-SENATE. 


Mr. CUhIIIINS. It is perfectly vel l  understood, I think, hlr. 
President, among Senators, that  the Senate Finance Committee 
will very soon introduce a n  amendment to the bill, which the 
committee propose to  offer a s  a substitute for the pending 
anlendnlent ; and in asking for unallimous consent for a n  agree- 
ment to  dispose of the matter directly, I did not, of course, in- 
tend to exclude the  proposed substitute. 


DIr. EL4LE. B u t  some Senators fear that, if that  is agreed to 
i n  terms, i t  implies a rote  direct on the income-tax proposition. 
Does not the proposition of the Senator from Rhodc Is land 
cover a l l  that-that when this question comes up it shall con- 
tinue and be considered until the Senate finally disposes Of it? 


Nr. SLDRICH. To the  exclusion of other business. 
Mr. HALEl. To the aclusion of a l l  other business. 
Mr. BAILEY. Le t  me say this to the Senator, and  I a m  sure  


the Senator from Iowa and myself a r e  a t  perfect agreement on 
that :  We h o w ,  of course, t h a t  the  majority of the  Finance 
Committee will report a proposition. 


Mr. HALE. A substitute. 
Mr. BAILEY. Whether it i s  a substitute for  the  inheritance 


provision of the House bill o r  whether it is a substitute for  t h e  
pending amendment, of course, I suppose, has  not been m l l y  
determined 


Mr. SLDRICII. I will say very frankly that  it is my purpose 
and my expectation, when the matter is taken up, t o  offer a 
substitute for the proposition of the Senator from Texas. I 
have no other purpose in  view a t  all, and I expect the matter t o  
be continued from day to day until it is  finally acted on. 


Mr. BORAH. Xr. President- 
The VICE-PRESIDENT. Does the  Senator from Tesas yield 


to  the Senator from Idaho? 
Mr. BAILEY. I do. 
Nr. BORAI-I. May I ask the chairman of the Finance Commit- 


tee when this substitute will likely be reported to  this Chamber? 
Nr. ALDRICI-I. It is my purpose to report the substitute as 


soon as possible, certainly within t ~ e n t y - f o u r  hours a t  least, 
before the  matter is taken ul). As soon a s  i t  can be perfected, 
it will be presented to the Senate. 


Mr. BORAH. Mr. President, I m o w  that the chairman of 
the  Finance Committee, a s  well a s  the rest of us, is anxious 
t o  get through, but I suggest that  the bill will be in the  Cham- 
ber longer than twenty-four hours before he  disposes of it. 


Mr. ALDRICB. The Senator did not understand me. I said 
I would surely have the substitute here and offer it twenty- 
four hours before the matter is taken up. The committee mill 
prepare a substitute, or be ready to present a substitute, as 
soon a s  possible; I should say not later than Mondagi, 


Air. McLAURIN. Mr. President, I ask the Senator from 
Rhode Island what  is the objection to taking a vote now on this  
matter? That mill dispose of i t  The riders a r e  up, and  we 
could get through in a few moments. 


Nr. ALDRICH. The substitute is not ready. I f  the  Senator 
from Mississippi is willing to  t rust  the committee to  prepare a 
substitute and adopt it in  advance, perhaps I might be willing. 


Nr. BAILEY. I think you would get a s  many votes for it in  
tha t  way a s  you will after gou have prepared it. 


Mr. McLAURIN. It is  not the  substitute that I propose a 
rote on, but the amendment now before the Senate. What  i s  
the objection to tha t?  We coulq get i t  out of the way, either 
by adopting it, which wotlld obriate the necessity for 'my sub- 
stitute, or by rejecting i t ;  and  then the committee's action 
would be to bring in a n  amendment- 


Mr. ALDRICH. Mr. President, my friend from Nississippi 
is  not so innocent a s  he looks. [Laughter.] 


Air. NcLAURIN- I Ivas innocent enough to believe t h a t  we  
just wanted to find out what  mas the judgment of the Senate 
a s  to the amendment that  is now before the Senate, whether a 
majority of Senators favored it or n o t  I undcrstood the Sen- 
ator from Rhode Island to m y  that  i t  had been fully debated, 
and that  everybody understood his mind on the matter. I f  t h a t  
be so, n7e could then record our rates upon it ,  and have i t  set- 
tled a t  once whether we will adopt this anleudn~ent or not. W e  
could h a w  {low tha t  while n-e h a r e  bee11 n-mngling about it. 


Mr. ALDILICII. Knowiug the Senator's good judgment, I 
expect he will w t e  for the substitute mhich we shall present. 


Mr. AScLAURIS. No, Xr. President. Knowing the opposi- 
ti011 the Senator from Rhode Island has  to  the income-tax 
amendment. I ~ve l l  know t h a t  he and his committee will not 
prepare a u r  substitute for ~ h i c h  I could vote; and I am satis- 
fied this amendment providing for a n  income tax. 


Nr. ALDRICH. IIas the Senator seen i t ?  
Mr. AlcLATJRIS. Oh, yes. 


, Mr. 13ET'EItII~GE. Mr. President- 
The T71CE-I'IIESIDEKT. Does the Senator from Texas yield 


to the Senator from Indiana? 
Mr. BAILEY. I do. 


BIr. BEVERIDGE. I understood the  Senator from Rhode 
Island to say that  he would agree, so f a r  a s  he was concerned, 
to  unanimous consent t o  take this matter up a t  a time that  
either the Senator from Iowa or the Senator from Texas would 
request, and that  i t  might be considered from day to day mtil 
disposed of. As I understand, that i s  the broadest form of a 
Unanimous-consent agreement possible i n  a general way, because 
it absolutely excludes any other business whatever from the 
time we begin the  consideration of the  amendment until fhe 
final vote is taken. I want to  call the attention of the Senator 
from Iowa to the fact that  I believe that  is the broadest form of 
unanimous-consent agreement possible, because no other bllsiness 
v h a t e r e r  will be transacted-and it might a s  well be under- 
&OOd n o w - o r  under such a form of unanimous ~ O m e n t  could 
possibly be conducted from the time me began the consideration 
until  the time me conclnded it except by unanimous con53lt 


Mr. CUMMINS. Mr. President- 
The  VICEPRESIDENT. Does the Senator from Texas yield 


to  the  Senator from Iowa? 
Mr. BAILEY. I do. 
Mr. CUNMINS. Mr. President, I understmd perfectly t h a t  


t h e  agreement a s  suggested by the  Senator from Indiana mould be 
very broad and  general. I t  does not, however, exclude t h e  very 
thing for which me have been contending from t&e beginning, 
namely, a n  effort upon the part  of the Finance Committee to  
dispose of the  amendment through a motion to refer to  some 
committee. It seems to me that, a s  me a r e  in accord with r e  
gard t o  the methods which mill be resorted to  to settle this  ques- 
tion, me ought to h a w  no difficulty whatever i n  expressing it. 
The Senator from Rhode Island says the committee intends to 
bring in a n  amendment, which it mill offer a s  a substitute for 
the  amendment now pending. That is a direct disposition of 
the  pending amendment and comes directly within my origiml 
suggestion. 


All I want is t h a t  when this amendment is taken up-and 
I have from the  very first agreed i t  should be taken u p  at the 
end of tbe consideration of the paragraphs that  impose duties- 
it shall then be considered and determined fairly upon i ts  
merits. The Senator from Rhode Island heretofore has  not 
been willing t o  consent to that  suggestion. Why? Because i t  
was then in his mind-and I a m  not a t  all quarreling about 
that-that h e  could more conveniently dispose of it by moving 
t o  refer it t o  some committee, and he was unwilling t o  sur- 
render that  advantage. But now the  whole situation has  
changed. The Finance Committee seems to be convinced that  
there is some supplement to our revenue necessary, and it pro- 
poses, a s  we understand, a n  income amendment which differs 
from ours only in this: That ours proposes a Lzx upon al l  the  
large incomes, whether they a r e  individual or corporate, while 
the  amendment, if F e  a re  to be advised by the papers a n d  the 
influences which a r e  now controlling, proposed by the  Com- 
mittee on Finance, is an income-tax amendment, to be imposed 
only upon the  stockholders of corporations, whether their in- 
comes be large or whether they be small. Ilere is a n  issue 
joined, and my suggestion now is for unmimous consent to 
decide that  issue i n  a fair, C l e a r  vote between the proposal 
tha t  will be made by the committee and the proposal already 
before the Senate. 


I hare no ulterior purposes. I hare  no ulterior motives. 
The Scnntor fro? Rhode I ~ l a n d  bows that  I have been anxious 
from the beginumg to reach just this conclusion, and I hope it  
~ v i l l  be agreed to ill some form that will enable us  t o  reach 
the conclusion. As we now are, there is no time save the  pres- 
ent  for the consideration of the amendment, and if we do not 
reach 3 conclusion harmoniously and amicably with regard to 
it, then n.e must necessarily consider another motion, to 
pos tpo~c  the income-tax nmendmellt to a day certain, a result 
jrhich I : I I ~  sure is not looked Won with fa ror  by anyone who 
believes in the principles of an income tas .  


Rlr. LODGE. Mr. President- 
 he TTICE-PRESIDEST. Does the Senator from Texas yield 


to  the Senator from I l a ~ ~ c h u s e t t s ?  
Mr. BAILEY. I will. 
RIr. LODGE. Mr. President, 1 think me a re  al l  agreed a s  to 


taking up the incometax amendment after the conclusion of 
the schedules and continuin,rr i ts  consideration until it is dis- 
posed of. The question arises On escluding a certain motion a t  
that  time. 


~t is the custom in the  House to  bring in special orders, speci- 
fying what motions can be made and excluding others. That  
h a s  never been done here. I have no more doubt than tha t  I 
am standing here t h a t  the amendnlent of the Finance Corn- 
mittee will be oKered a s  a substitute for the amendment of the 
Senator from Texas ; but I object OD general principles to adopt- 
ing the s ~ s t e m  of cutting off the right to make a regular parlia- 







cessfullv denied that  there is much force and loglc in all tha t  the Zen- 
t l en~an  'from lievuda [Mr. N ~ ~ L A X D S ]  has said in i t s  favor. I a-ree 
with him tha t  if we must raise more revenue i t  should be collc%cd 
from \venltli and not from toil. I t  is a matter of regret to  me and 
I beliere i t  will be to  the people generally, tha t  the majority me&bcrs 
nf ~ I I P  i r a v s  nnd Means Conlmittee did not frame a bill to repeal the .. -..- 
~ p ; ~ n i ~ ~ l . ~ \ ~ ~ r j ~ ~ ~  wnr-revenue taxes. 


The : ~ c t  of 1895, which imposed t h a t  taxation, was an emergpncy 
measure. I t  was passed hurriedly and without much considernt:on 
to  raise immediate money for the purpose of successfuliv prosecuting 
the Spanish-Amer/can war. It was a war measure, and i t  was so de- 
scribed a t  tha t  time by the leaders of the Republlcan party in this. 
IIouse who gave assurances to the country tha t  just so soon as  the 
war $as over these war taxes would be repealed. 


The war has been over for more than two years and the Republican 
party i s  just now partially reducing the war tases. I am opposed to a 
continuance of these war taxes in  time of peace. They are obnosior~s 
and vexations, and should be repealed. I n  my judgment they conld be 
repealed without causing a deficit. But if gentlemen on the other side 
believe otherwise. and claim more reqenue is necessary, not for an 
economical admin~stration of public nffa~rs, but  for the purpose of carry- 
ing out Republican political schemes-some of which you now have 
under advisement-then, I say, t h a t  instead of raising the revenue 
from the poor, from the producers and the  consumers of the country, 
you should raise this additional revenue by P tax on the trusts and the 
accumulated and idle wealth of the land. r h a t  would be fairer, morc 
equitable, and more consistent. 


I am opposed to robbing the many for  the  benefit of the few. I 
am opposed to  unjust and unnecessary taxation. The war-tax law is 
the worst kind of speciql legislption, and the bill now upder con~ider-  
ation is a species of thls special legislation carried to  ~ t s  logical se- 
quence. I t  can not be justified now;  i t  could only he tolerated in time 
of w a r -  and I am of the opinion tha t  the -people of the country will 
be sadl;.disamointed bv the action of the Reuublicans. Thev ex~ec ted  
vou t o - k e e ~  36ur u romte  and reneal these bui.densome taxes.- A 


are  destroyed by poverty and republics -by wealth. If the greatest 
Republic the world has ever seen is destroyed, i t  will fall by this vicious 
svstem of robbinr the manv for the benefit of the few. 


states^ dwn more t h a n  one-half of the entire arkrerate  wealth of the 
=dl- And this has all been brought about duri,f <he last twenty-five 
years by combinations and conspiracies called trusts," fostered by 
soecial legislation and nurtured by political favwitism. 
'The  centralization of wealth in- the hands of the few bv the robbery 


of the mnnv during the Dast ouarter of a centurv has beef s i m ~ l v  enof- 


l ind  'pay i& just share of the burdens zf government. This can readily 
and easily be done by a graduated corporation t a r  t h a t  v i l l  reach the 
dividends and watered stocks of the r e a t  industrial combinations and 
mononolies. and b r  a rrradnated inheritance t an  t h a t  will reach the idlc 
and &cumulated beafih of the land. 


I am in faror  of making the idle wealth, the monopolies, and all 
these ereat trusts, giant corporations, and selfish syndicates do what 
the ll&ublican party by law compels the toilers, the producers, and the 
consumers to do, and tha t  is to  pay the taxes-pay their just share of 
the expenses of the Gorernment. 


By a graduated corporation tax and a vraduated inheritance tax we 
would lifr: the tax burdens from the farm&%, the workin, -men. and the 
consumers and place thein where they justly bclonx, braid& establishing 
publicity and to some extent preventing the watering of stocks and the 
centralization of mculth. 


In  my judgment, this system of a graduated inheritance tax and 
graduated corporation tax is the fairest, the most honest and the 
most rquitable sjstein of taxation thaL can be devised; a n d  I belicre 
if i t  \Yere put into operation tha t  i t  would pay morc than one-half of 
the annual cxpenses of the Government. Believing a s  I do I am glad 
to support this amendment, and I sincerely hope i t  \rill be &opted. 


To-dav more than three-ooarters of the idle n-ealth of this countrv 
escapes -taxation and practkally bears no part  of tile burdens of Lo\:- 
ernment. That  is not right. I am glad to say tha t  I believeothe 
amendment offered by tiic gentleman from Nevada mill cure, to some 
exteat, a t  least. this incclual~ts and injustice in our srstem of taxation. 
I trust that gentlemm on the-other side of the Honse'will rote in favor 
of the amendment. You can not say i t  is not fair  and just. 


If the gentleainn from New Tork [Mr. I'AYNE] answers thnt i t  \!-ill 
increase tlie rerenue, then !vc reply tha t  hc and his associates on that  
side of the IIousc cnn readily reduce the rcvenne by repealin, - some of 
the taxes on thc uecessarie,s of life, and we will hclp them to do it. 
[Applause on the Democratic side.] 


[lIere the hainmer fell.] 
hIr. I ' A I ~ E  I move tha t  all debate on this section and amcudinc~~ts  


tlwrrto be limited to five niiliutes. - ~ -  .- . . . 
'J!hc mction wns aqreed to. 
hlr. I ' a r s ~ .  I tru'st tha t  the genileman from Nevada [Ur .  NET- 


LAKDS] will be allowed to occupy these fire minutcs. 
'I'hc C I . ~ A I R ~ A S .  The Chair recognizes the gentleman from Kewda. 
Mr. XEWLASDS. Mr. Chairman, the gent1em:un from Ohio appeals to his 


p u t y  to rote against my amendment, nnd to  iea~-e this nlnfter to the con- 
s~derntiou of the Ways and Means Committee for future ac t~ou .  I-Ie states 
that  th: pen$ing amendment has been submitted without consideration 
and deliberation. I deny that ,  so fa r  a s  I am concerned and so fa r  a s  
the minority members of the Ways and Means Committee are  concerned. 


I t  is true i t  has not received the considoration and deliberation of the 
inajoritv memlms of That comiuittee, bec:iusc tha t  committw I:RS ~ I P -  
sued tlie. ~lernicious S).SteIn which has long prevailed in Congress, and 
for v;:~ich both partics arc responsible--the consideration of tax bills a s  
partisan measures, practically excluding the minority members from 
consideration of the various items of the proposcd bill. This is n ljyac- 


'tice that has ion:: existed. I t  is a pernicious practice, becansc tilo 
framing of a rcvcnue bill, aKects the very source of nll governmental 
powers. Upon lt all the instrumentalities of government depend. 


Tl~erefore \re ha re  not had the opportunity-I make no charge against 
the dominant nartv u-hich mizht 1101 be made enunllv aaainst the mi- 
norily party &en-i t  was in ower-we have h i d  nb oijportunity for 
delil~eration with our Republican colleagues of the committee upon Chis 
subject. The only opportunity we hare  of presentin,n our riews is on 
the floor of the IIouse here, in a c onstitutional \\-as, Im a n  amendment 
intended to reach the auestion under consideration. - 


What question is under consideration? The question of rerence-a 
question which inroives the consideration of every subject tha t  may 
justly be taxed. I t  involves the consideration of the equality of bur- 
dens--of the proper npportion:ng of burdens. I t  involves a considera- 
tion of the question whether a portion a t  least of this extraordinary 
tax levied for the purpose of carrying on a war justifled by wealth 
should not be imposed upon wealth particularly when under existing 
conditions the accumulated wealth 02 the country has for years practi- 
cally escaped taxation. 


I prcsent no indictment against wealth a s  such. There are  two classes 
of wealth in this country. One class-the majority, ns I believe-con- 
sists of law-abiding persons who are willing to bear their fair  propor- 
tion of the obligations of government; who are willing to sustain thelr 
fair  proportion of governmental burdens - not eager to obtain exemption' 
not eager to obtain special privileges ; nbt eager to utilize the function; 
of government for their own advancement. 


Then there is another class of wealth-the lawless and the predatory 
wealth of the country-which seeks special exemptions, which seeks 
special privileges, which seeks to  evade and escape the burdens of tux-' 
ation, which seeks to pervert to  i t s  own advancement the functions of 
-orernment. It is t h a t  form of wealth which brings conserrative 
k a a l  under discredit and creates the discontent tha t  finds i t s  vent. 
in coinmunism and socialism. 


I do not believe thn t  the great mass of the industrial corporations 
of the country belong t o  tha t  class. I believe t h a t  they will cheerfully 
bear a portion of the national burdens and tha t  a cheerful acquiescence 
in the demand for publicity mill tend ' to  scientific adjustment of pend- 
ins  nroblems. -- - 


[Here the hammer fell.] 
The C ~ a r n ~ r a N .  The question is on agreeing to  the amendment of the 


gentleman from Nevada [Mr. NE~LAPI 'DS].  
The question was taken;  and on a division (demanded by Mr. NEW- 


LASDS) there were-ayes 71, noes 99. 
Mr. XEWLASDS. Mr. Chairman, I demand tellers. 
p l l e r s  were ordered. 
l h e  Chair appointed Mr. NEWLANDS and Mr. PAYPI'E as tellers. 
The committee again divided; and the tellers reported-ages 76, 


noes 106. 
So the amendment was rejected. 
Mr. NEWL44NDS. I t  will be obserred that  this amendment, 


also, was lost by a comparatively small majority. 
REXEWED EFFORTS TC EXTESD TAX I X  1902, WHES Thn-RETESUB ACT 


WAS REPEALED. 
Later on, in  1002, the question came up a s  to the repeal of 


the war-revenue bill. The Democrats of the Ways and Aleans 
Committee, while in  favor of the repeal of most of the taxes, 
were strongly impressed with the ~ i e m  that  certain taxes on ac- 
cumulated wenlth should be allowed to remain, and particu- 
larly tlie tax imposed upon sugar and petroleuni refiners. And 
so, in connection with the report of the majority, reconlmend- 
ing substautially the repeal of the entire act, the minority nlem- 
bers presented in their report their riems upon this subject. 
We contended that  the sugar and petroleum tax yielded about 
a million dollars annually, and there  as no reason why the 
great combinations monopolizing these industries should not 
pay some part  of the national expenses a s  well a s  the niasses 
of the people who use and consume the rarious things which 
are  the subject of customs and internal tax. We urged gar- 
ticulnrly that  this t a s  should be enlarged so a s  to corer all  in- 
dustrial corporations, in view of the fact that  the Supreme 
Court had denied Congress the right to tax incomes, and nre 
presented our views regarding publicity of the trmisnctio~is of 
corporations a s  corrective of existing abuses and a s  enabling 
Congress to secure the relief necessary for action regarding 
tariff legislation nnc? trust regulation. I ask lenre to ~ r i n t  in 
the EECORD the views of the minority members of the Ways and 
Rleans Co~ninittee of the House upon this subject. 


The PRESIDING OFFICER (11s. Krarr in the chair).  The 
Chair hears no objection to the request of the Senator from 
Kerndn. 


The matter referred to is  a s  f o l l o ~ ~ s :  
[From the report of the Ways and Means Comuliltre of the IIousc of 


Representatires on the repeal of the war-rcrenue nct.] 
YIEwS OF TIIE 1 I I S O l I l T Y  


The minority members of the Ways and AIe:~ns Committcc submit 
tlwir ricws on the bill (11. It. 10580) to repeal war-rcvenue taration, 
and for other purposes, a s  follows: 


I * * * * 
While approving in general the policy of repenling the war tases, we 


insisted, and shall insist, tha t  certain tares  upon accumulated \ real t l~ 
provided for in tha t  ac t  should be allo~vcd to  remain. We refer, a s  
hlready indicated to such taxes as  arc  imposed on sugar and poirolcum 
refiners. The t a i  of one-fourth of 1 Dcr cent on the annual rross re- 


rases: and from which colossal individual %dunes l n r c  becn built up. 
s l ~ ~ n l d  not uav some Dart of the national esnenses as  well a s  tllc nlasses 
of the peo$leUn-ho uge and consume the \-binus things \vliich r.re the 
subject of customs and internal-revenue taxation. 


As the Supreme Court has denied to Congress the right to tax In- 
comes for the s u p ~ o r t  of the Governmcnt, i t  is w l i  to  plnce accnmu- 
lated wealth und'ck some form of contribution, and n-e know of none 
morc just or equitable than a tax such as  that  imposed by the war- 







CONGRESSIONAL RECORD-SENATE: 


Mr. KETVLAKDS. I will ask the Senator whether he thinks 
sixty days give :L snfficicnt period? 


Mr. LA l.'OIJLI':TTE. In  the o:~inion of the conferees, i t  was 
thought to be a reasonable provision and that it would give 
ample time for- 


hlr. KIC\VLASDS. I wish also to inquire regarding the hous- 
ing of the census force--some 3,000 or 4,000 men. I understand 
that the provision was entirely stricken out. 


hIr. LA E'OLLETTE. With respect to  the purchase of prop- 
erty, i t  was. 


Mr. NEWLANDS. What arrangement is proposed to be 
made regarding the housing of the Census Bureau? 


A I L  LA FOLLETTE. Provision is  made for that  in the ap- 
propriation bill. I t  is  expected that the extra force mill be 
housed a s  in the last decennial census; that is, that  the depart- 
mcut will rent such r o o m  and apartments a s  a r e  necessary to  
make provision for the census. 


Mr. NEWLANDS. Would there be any authority under the 
bill a lmro~riat ing $10,000,000 for this work to erect o r  to  pur- 
chase-a buildini, if that  was thought more advisable than - - 
leasing? 


Mr. L.4 FOLLETTE. I will say to  the Senator t h a t  no pro- 
vision is made for the purchase of a site or a building. 


Mr. X'EWLANDS. And no provision is  made for leasing? 
Mr. LA FOLLEl'TE. I am not certain whether the appro- 


priation bill- 
Mr. KEAN. Mr. President, i t  is utterly impossible t o  hear 


what is going on. 
Mr. LA FOLLETTE. The appropriation bill was not assigned 


to the Committee on the Census. It was considered by t h e  
Committee OF Appropriations. 


The PRESIDING OFFICER. The question is on agreeing t o  
the conference report. 


The report mas agreed to. 
TA.XF.S ON INCOXES. 


Mr. ALDRICH. From the Committee on Finance, I report a 
joint resolution proposing an amendment to the Constitution of 
the United States, and if there is  no objection I should be 
glad to hare  this disposed of without debate. I ask t h a t  it may 
be read. 


Mr. TILLMAN. I thought we hod a n  understanding t h a t  
we n-ould not deal with any of these constitutional o r  income 
tax or other.aluendluents until we got through with the dutiable 
list. 


Mr. ALDIZICI-I. I f  the Senator proposes- 
Mr. TILLhfAN. I have a n  amendment which I wish to offer. 


I have been waiting here patienay in this oven about six hours 
to get a chance to  present it. 


Mr. ALDIXCH. I ask that  the joint resolution may be read 
and printed. 


hIr. CULEERSON. I ask the  Senator from Rhode Island 
if he has  finished with the other schedules. 


Mr. ALDRICH. No ; I mas only making this suggestion now, 
if i t  can be done without debate, by unanimous consent;; but 
if there is any objection I shall ask to have the joint resolution 
read and printed, and 1 give notice that  I shall call i t  up a t  
the  Erst convenient period and ask to have i t  disposed of with- 
out debate. 


The I'IiESIDIr\'G oI?FIcER. The Seuntor fronl Rhode 
ISIUN~, from the Committee on Finance, reports a joiut resolu- 
tion, which will be read. 


The joint resolntion (S. J. R. 40) proposing an anicndu~ent to  
the Coustitutiou of t t e  United States was rend the lirst time IW . - -., 
i ts  title and thc second time a t  length, a s  follovs: 


Senate  joint resolution 40. 


&nt: to  the Constitution of the  Tinitcd States, m-hich, when ratified-bk 
the  legislatures of three-fourths of the sercral States, shall be valid t o  
all  intents and purposes.as a pa r t  of the  Constitution: 


AIITICLB S V I .    he Congrcss shall hxre  power to  lay and collect 
taxcs on incomes. from whatever source derived. mitbout armortionrnent 
a m o y  the several States and mi t l~ou t  regard to any census or  euuruern- 
tion ... .. 


Tlle PRCSIDIXG OFFICER. If there be no objection, the 
joiut resolution will be printed aud lie 011 the table. 


Nr. BOItAH. Do I undcrsla~id that  i t  is the intention to talrc 
up this aiuendmcut before the income-tax amendment i s  dis- 
posed of? 


33r. ALDRICI-I. I thought perhaps the Senate might be able 
to  clispose of i t  ~ r i thout  debate. If they can, that  might be done. 
I f  not, I shall uot press it  until after the iucome-tax prorisious 
a re  disposed of. 


Mr. BORAEI. n u t  not bcfore the income-tax amend~ncnt'  if 
i t  is to be opposcd? 


Mr. ALDRICH. I certainly hare  no disposition to do that 
unless it can be done by unaninlous consent. 


TEE TARIFF. 


The Senate, as  in Committee of the Whole, resumed the con- 
sideratiou of the bill (1% It. 1-13s) to provide revenue, equalize 
duties, and encourage the industries of the United States, ahd 
for other purposes. 


Mr. TILLMAN. I ask that  the amendment which I offered 
in regard to tea may be called up. 


The PRESIDIXG OFFICER. The a~nendment will be read. 
The SEC'ETBBY. On page SO, after line 3, it is proposed to add 


a new paragraph, a s  follows : 
2583. Tea, 10 cents per pound. 


Mr. TILLMAN. Mr. President, i t  is, I -think, the tenth meek 
we hare entered on that  we have been debating the tariff bill, 
strenuously and with considerable heat a t  times. It i s  too warm, 
or hot, to  use a better term, for me to consume much time of 
the Senate in presenting this ameudmeut, but there are  certain 
facts which stick out very prominently which I want to  hare 
Senators consider, though I know in advance, in a may, that 
many men's minds a re  already made up, and t h a t  i t  is  under- 
stood the Committee on Finance have refused absolutely to  gire 
any favorable consideration to this proposition. We al l  lcnom 
what the refusal of the chairman of that  committee, who always 
speaks for the committee and speaks with authority, means. 
When that  con~mittee says "no," the Senator says "no ;  " and 
when'fhe Senator from Rhode Island says "no," the committee 
says no." Therefore, I might forego the discussion of this 
question if it were not that I want to get the protectionists in 
this Chamber in a n  uncomfortable condition or situation. 


Mr. FRYE. They a re  in one. 
Mr. TILLRIAN. The Senator from Maine says we a re  un- 


doubtedly very uncomfortable now, and I agree with him. I 
will say I feel we are  very near the devil's kitchen and the 
fumes from below are  comiug up. Probably some of us are  
having foretaste of what me a re  going to get hereafter for our 
sins committed in this Chamber during this debate. This duty 
on tea is talien a s  a joke by many on t b t  side of the  Chamber, 
and I have not taken the  trouble to  t ry  to  proselyte anybody. 


I have facts here, with which very few Seuators a re  ac- 
quainted, that  ought to  give me the support of every man on 
this side, and I shall present argumeuts which ought to give 
me the vote of every man on the other siae. So I ought to get 
this duty imposed without a single adverse vote. 


fifr. Presijent, this bill is labeled "An act to provide revenue, 
equalize duties, and encourage the industries of the United 
States, and for other purposes." I f  me consider the tariff ques- 
tion in general, i t  is  Yery evident to  any student of that subject 
that  there are  two schools, and that  there have been two schools, 
of political economy in regard to i t  from the beginning of our 
Government. There a re  those who believe that  the tariff is  a 
tax, and that  no duty should be levied except for the ~ u r p o s e  
of raising revenue. There are  those who have come to beliere- 
and they a re  in the majority now in this Chamber and probably 
in  the country for the time being-that, in addition to  levying n 
tariff for revenue, it is permissible and lawful to  levy a tariff 
solely to  encourage American iudustries or to protect Ainerican 
labor agaiust foreign labor. I an1 going to addrcss myself, Erst, 
to my Democratic brethren on the subject of revenue. 


w e  are  told by the officials that  we are  from ninety to  one 
hul1drcd million dollars behind on account of the deficit, the 
revellues not equaling the expeuditures; a11d this bill is  osten- 
sibly to be passed to give us  additional revenue. Tea, with a 
tariff of 10 cents a pound, offers to the people of this country 
alld to the Treasury between nine and ten million dollars. 


duty will be generally levied. It is not up011 an article 
of prime necessity, because there are  a great many ruillious of 
Americans who do not drink tea. There are others who driuli 
tea aud lore it, and to whom it has becon~e, in a a neces- 
sity, just a s  whisky is a necessity for other l)eol)le and tobacco 
a ~leccssity for still other people. But it  is not a real necessity 
of life 


As this proposed duty on ten 11-ould qive us $0,000,000 reveuue, 
n-c will say, in rouncl nun~bers, tllereby increasing tllc revcnne 
to that extent, I do not see for tlic lile of me how :lily 1)enlo- 
crat can object to ~ o t i n g  for i t  if he wants additional rerellne, 
:lud es])ecially wllen Senators ou this side h a m  advocated duties 
on Inniher and iron ore-for which I votecl-qnebmcho, and one 
thinq or mother here, which Save revenue whilc nffortling some 
degree of eucouraqement-I will 1101 s : ~ y  " protcctiou "-to cer- 
taiu local industries. I do not see for llle life of uie 1 1 0 ~  ally 
uiau who simply ~ o t e s  for a revenue tariff c:m object to giriug 
the Government the p o ~ ~ c r  to Icvy :mI ~ol lect  illis duty on tea. 







Mr. President, I expect to vote in favor of an income tax. I i  
I knew that you were going to put $60,000,000 into the Treasury 
and not reduce the duties on the necessaries of life, I mould sag 
that you were unnecessarily taxing the people. 


Mr. ALDRICH. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Georgio 


yield to the Senator from Rhode Island? 
Mr. CLAY. Yes. 
Mr. ALDRICI-I. Does the Senator from Georgia indulge il 


the hope that  the Senate will reduce the duties on the article2 
he has mentioned? 


Mr. CLAY. I can not hear the Senator. 
Mr. ALDRICH. I f  the Senate should follow him and adopl 


a n  incolue tax, does the Senator think that we should go bacL 
and revise the schedules generally? 


Mr. CLAY. I always deal frankly. I say to the Senat01 
I would raise enough reveuue to support this Government out 
side of the income tax until the income tax was held to be con 
stitutional, and then, when i t  was held to be constitutional, I 
would go all  along the  line and reduce the duties on the neces 
saries of life. 


Mr. ALDRICH. The Senator probably did not understand my 
question, or else he  does not desire to  answer it. Does the 
~euator- 


Mr. BBILEY. I understood it, and I should like to answer it. 
Mr. ALDRICH. I ~ h o u l d  like the Seuator from Georgia- 
Mr. BAILEY. The Senator from Georgia will pursue his own 


course. 
Mr. ALDEICH. The Senator from Georgia seems to be able 


to make this speech. 
Mr. BAILEY. Aud he is cutirely able to take care of himself, 


and does not need any help. 
Mr. ALDRICH. I would be glad if he would answer the 


question. 
Mr. BAILEY. The Seuator from Georria did not hear it, - 


and I did. 
Mr. SLDRICH. illy question was this: I f  the income tax 


was adopted by his vote, does he expect that  we should go back 
and reduce the duties in the schedules in  this bill? 


Mr. BAILEY. You said you mould. 
Mr. ALDRICH. I beg the Senator's pardon. 


. Nr. BAILEY. The RECORD will show, when you were ap- 
pc~l ing  to your side not to depose you a s  leader that  afternoon 
when we thought me would probably defeat you on that  vote, 
you said: " If  the income tax  is adopted, I would feel it neces- 
sary to go back and revise every schedule in this bill." I have 
not looked a t  the RECORD since tha t  day, but I will have i t  esam- 
ined, and the Senator will find that  I have substantially quoted 
him. 


Mr. ALDRICH. I do not expect the income tax to  be 
adopted- 


Mr. BAILEY. Did you say tha t?  
Mr. ALDRICH. Aud if i t  were adopted, I do not expect to 


destroy the protective system now. 
Mr. BAILEY. But  did you not say that  you would go 


back- 
hlr. ALDRICII. I think perhaps it would be dcstructire in 


time. 
Mr. CLAT. The Senator said it. I hare  the RECORD here. 
Mr. ALDRICH. What I am trying to find out from the Sen- 


ator from Georgia is whether h e  would .rote for an income tax 
if he thought i t  would not be possible to  revise this protectire 
tariff according to his ideas, don-nn-ard. 


Mr. CLAY. I mill vote for  a n  income tax, because I believe 
i t  to be right, and I ~vould coutinue to battle before the country 
to induce the country to send Hepreseutatiws to Congress who 
lv~uld  enact i t  into a law and who would reduce the tariff duties 
on &e necessities of life in proportion to the amount raised by 
an income tax. 


I \~-:~nt io  ask the Senator n question. If we a re  to raise 
$50,0OO,OOO per year by a tax on corporation dividends, docs the 
Senator think that  such a t ax  is  a vicious assault upon the 
irotectire svstem: and, second, if this bill, a s  i t  stands, mill 
L - - ~  ~ 


produce enough kevenue to sul~port  the Gorernlnent and we 
adopt the corporation tax, raising $50,00O,(K)O, does not the 
Scnntor think we ought to take up sonle of the other schedules 
of this bill and reduce the duty in proportion to the amount 
that  we raise by the corporation tax? 


- 


31r. ALDRICH. Does the Senator from Georgia want an 
answer? 


Mr. CLAY. I would not h a r e  asked the question if I did not. 
Mr. ALDRICH. I shall rote for a corporation tax  as  a means 


to defeat the incolne tax. 
Mr. CLAT. I think that  is a n  honest statement. 


Mr. ALDRICH. I mill be perfectly frank with the Senate i n  
tha t  respect. I shall vote for it  for inother reason. , The state- 
ment which I made shows a deficit for this year and next year. 
This year I estimated $09,000,000. It will be $G0,000,000. And 
nest  year I estimate a deficit of $45,000,000. I am willing that  
that  deficit shall be taken care of by a corporation tax. Tha t  
corporation ta r ,  however, a t  the end of two years, if my estimate 
should be correct, should be reduced to a noniinal amount o r  
repealed. It can be reduced to a nominal amount, and the fea- 
tures of the corporation tax  that commend i t  to nlany Senators 
and a great many other people is that  the corporation tax, if it 
is adopted, will certainly be very largely reduced, if not repealed, 
a t  the end of two years. 


So I am milling to accept a proposition of this kind for the 
purpose of avoiding what, to my mind, is a great evil and thd 
imposition of a t ax  in time of peace when there is no emer- 
gency, a t ax  which is  sure in the end to destroy the protective 
system. I have been perfectly frank mith the  Senator in  stat- 
ing my own views on the subiect. 


~ I~ . -BAILEY.  kill the senator from Georgia permit me? 
Mr. CLAY. Certainly. 
Mr. BAILEY. I s i l l lp l~  want to  commend the statement of 


the Senator from Rho& Island to those Senators who say they 
a r e  in favor of a n  income tau  and who join with him in this 
subterfuge to defeat it. The Senator from Rhode Island has  
very frankly served notice on those Republicans whom he has 
won from the incometax amendment to the support of the cor- 
poration tax  that  i t  is  to be entirely repealed or  a t  least emascu- 
lated within the next two Fears; and so, after all, i t  is simply 
n contest between a n  income tax a s  a permanent part of our 
fiscal system and a corporation tax a s  a subterfuge for two 
years. That  clarifies the atmosphere, Mr. President. 


Mr. ALDRICH. The corporation tax  is not a subterfuge in 
any sense of the word. It is a tax upon the incomes of cor- 
porations, which is  clearly within the constitutional right of 
the Congress to impose, and those Senators and others who a r e  
honestly i n  favor of the imposition of an incolne tax which is 
constitutional and can be so held and mill be operative, will 
certainly support the proposition oEered by the committee, the 
proposition of the administration, a s  against the proposition of 
the Senator from Texas, which is certainly, in  the minds of 
most thoughtful people, unconstitutional and unwise in all  i ts  
provisions. 


Jlr.  BAILEY. Not the most thoughtful, but the least 
Lhoughtful. 


Mr. ALDRICH. That  is the difference between the Senator 
from Tesas and myself. 1 used the term "most thoughtful" 
because I thought i t  was a most proper designation of the peo- 
ple supporting this  proposition. 


Mr. BAILEP. I mag say that  the President of the United 
States thought mith me once, until the  Senator from Rhode 
Island persuaded him or he persuaded the Senator from Rhode 
Island, and I am not prepared to say which. But I only tres- 
pass upon the  Senator's time far  enough to reassert my char- 
acterization of this a s  a subterfuge, and my direct authority 
for saying-although I did not need it, for I linem i t  before- 
is the statement of the Senator from Iihode Island that  he  
votes for the corporation tax for the purpose of defeating the 
income tax. If tha t  does not defiue n subterfuge, I need a new 
lictionary. 


Mr. ALDRICH. I stated, and I will repeat, that the propo- 
sition of the Senator from Tesas, in the opinion of a great 
majority of the thoughtful Iar~yers  of the United States, is  un- 
sonstitutional. It is  an attempt in time of peace to take the 
taxing power, which was only intended for use in emergencies, 
lnd try to  force it upon the American people, accompanied by 
the declaration which my friend, the Senator from Tesas, has  
had the courage to make, that  it  is the purpose i o  destroy the 
~rotective system. I say, 011 the other hand, that  those 
ulen who believe tha t  me can tax corporations in a perfectly 
2onstitutional way will Support the proposition of the admin- 
istration. 


The Senator from Tesas Says he does not know whether the 
President of the United States succeeded in persuading me td 
support this alueiidment or whether I succeeded in persuading 
him. I will say to the Seuator from Tesas that  this proposition 
of the President of the United States was made to the House 
Committee on Ways and Means long before I considered the sub- 
ject a t  all, and I am here a s  a Rel~ublican to support the  Presi- 
3ent and the Republican administration as  f a r  a s  I can con- 
jisteutly with my views of my duty to the country and my 
position a s  a Senator. I shall vote for this 1wol)osition for the 
very purposes I have named, and among them the fact tha t  i t  is 
I Republican propositiou and has the support of the President 
2f the United States is not the least controlling. 







joint-stock companies or associations, and 
3, subject to the t a s  herebv imuosed. 


Third. That  there shall be deducted from t'he imount  of the net in- 
come of each of such corporations joint-stock companies or associ:i- 
iions, or insurance compaulcs ascer'tnined-as provided in the foregoing 
parwr :~phs  of this section. the sum of 6~000 .  and said tax shall be 
compu:cd upon the remainder of said net  incoiue of such cornoration. 
joint-stock Company or association or  insurance company for  t h e  year 
ending. December 31 1009 and fo; each year thereafter. and on or be- 
fore the 1s t  day of! March 1910 and the  1st  day of b ~ a r c h  in each 
year thereafter, a true and kccurate return under oath or  affirmation of 
i t s  president, vice-president, or  other principal officer, and i ts  teasurer 
or  assistant treasurer. shall be made bv each of the cornorations. ioint- 
stock comnanies or  associations. and "insurance comnahi~s. subject to 
the tax imposed b this section. to  the collector of injema 
the district in mgich n 


ance company, organized uqder the laws-of h foreign country. in the 
place where i ts  nrincloal business is carried on within the TTnited States. 


other indebtedness of such cornoration. ioint-stock comnanv or associa- 
tion. or insurance comnanv a t - the  closk'of the  vear: tihi<d) the moss 


within the United States and any of i t s  Territories Aljtska and the 
District of Columbia : (fourth) the amnlmt received 1,; siich ro;not.atinn 
joint-stock company 'oi. assoc ia t ion~~~~insu i~nce-co in=; ,  -iiiihii--;h~i 
year by way of divjdends upon stock of other corporations, joint-stock 
companies or  assoc:atlons, or insurance companies, subject to  the tax 
imposed by this section; (fifth) the total amonnt of all the ordinarv 
an?l necessary expenses actually p a i d  out of earnings i n  the maintenance 
and oneration of the business and nrouerties of such cnrnnmtfon. ioint. . - . - . - - - . r - - . . 7 . . - , "  
stock -company or  association, or  i&u'rance- company witMn the year 
and if organized under the  laws of a foreion count'ry the amount s; 
r i d  in the maintenance acd operation of itsobusiness within the United 


tates and i ts  Territories. Alaska. and the  District of Columbia : (sixth) 
the total amount of all losses actuallv sustained dnrinr  the &i r>nh  


.o be carried to  ~ r e m i u m  re- 


property, and in the case of insurance com anies the sums' required by 
am to be carried to uremium reserve fun$: (seventh) the nnin~lnt n f  


interest actually paid-within the  year on i t s  bonded oi& ind&te;i- 
ness to an amount of such bonded and other indebtedness not exceed- 
ing the paid-up capital stock of such corporation joint-stock company 
or  assoctation, or insurance company outstanding a t  the close of the 
vear. or in case of a COr~oIYdtion. joint-stock comnanv or  nssncintion 
br insurance company, organized uoder the laws df a"f&ei&cizii.;' 
interest so paid on Its bpnded or  other indebtedness, to a n  amount 6;  
such bonded and other indebtedness not exceeding the proportion of 
i t s  paid-up capital stock outstnndini  a t  the  close of the year n7hich 
the gross nmount of i fs  income f0.r the r e a r  from business transacted 
and capital invested w?thin the Umfed States and any of i t s  Territories 
Alaska, and the Dlstrlct of Colum.bla, bears to  the gross amount of it; 
income derived from all sources y t h i n  and without the United States. 
(eighth) the amount w i d  by ~t wlthin the year for taxes imposed und& 
the authority of the United States or  any State  or  Territory thereof; 
(ninth)  the pet income of such C ~ r p ~ r a t i O n ,  joint-stock company or asso- 
ciation, or Insurance company. af ter  making the deductions in this 
section authorized. 1\11 Such returns shall a s  received be translnitted 
forthwith by the collector to  t h e  Commissioner of Internal Revenue. 


Fourth. Whenever evidence shall be produced before the ~ o m r n i ~ ~ i & e r  
of I n t e ~ u a l  Iteveuue which in the opinion of the commissioner justifies 
the bel~ef tha t  the return made by ally corporation, joint-stock corn- 
pany or association, or  insurancc comi~any is incorrcct, or  whenever any 
collcctor shall rcpqrt to  the Colnmissiouer of Internal r\evenue t h i t  
any corporation, joint-stock company or association or insurance corn- 
Dally has failed to make a rcturn a s  reqnircd by la\;., the Cominissioner 
of Tntornal Rcreuuc mar  rewi re  from the coroorafion in in t -s tnc~ .  
cimi)iF+-or association, -or ihsnrance companv t i l a ~ i i n ~ - ' s ~ G T ~ . ~ ~ ~ ~ f f  
such f i r ther  information with reference to  i ts  'capital, income. losses. 
and expenditures as  he may deem expedient; and the Commissionel: 
n f  Tntornxl Rcvcuuc. for  the DUrDOSC of ascertaininr the r n i ~ r ~ r t i i r ~ c  of 


pany, and to taltc his i c~ t imony  with reference to the matter required bg 
Inm tn I,c included in such return. with Dower to administer ontbs tn <no11 .-  ~- 


person or i;crsous: and the Commisiioner of I n t e r n a l ~ R i G i G  lua; 
also invoke the aid of any court of the Unitcd States to require the 
attendance of such officers oy cmplo~ces and the production of such 
books and papers. Upon the Information so acquired the Colnrnissioner 
nf Internal Ilevcnllr: may amend any return o r  make a return whe~.o inn. 1135 been made. All ~)rocecding.s taken b t  the CommissionrGZ 
~ ~ t ~ r i a l  ReTenuc under the- ~ r o r i s i o 6 s  of this  scction shall be su'Jjeci 
to  the zpproval of thc Secretary of the 'l'reasuv. 


Vifth. All returns hhall be retained by thc Comluissioncr of Inicmal  
Revenue who shall makc :isscssments thcrcon ; and in case of 
. . ~ + n ~ n  A n d r  with folsc Or f r : ludu l~n t  intent. he shall add 100 ner rtan't .L.-... 
of susll t au ;  %l in case of refusal or  l l r ~ l c c t  lo  make a re'turn'oi 
to v e - 8 C ~  the samr as aforesaid, he shall add 50 per cent of such tax. 
Tn r&2oi  neglect occasioned I,v thc sickness or absence of a n  officer 
of &cii corpikition. joint-stock-company oc association, or insurance 
compas)., required to make said rcturn, thc collcctor m a y  rllow such 


further time for making and drlircring such return as  he may dcciu 
necessary, not excecdinc~ thirtv days. The amount so added to  the 
tax: shall be collected a?tllc saine time and i n  th r  same manner a s  t h ~  --- - 
tax originally assesscd unless the refusal nar 
covcred after the date  for nnrrnont nP m 


scveral corporations, joint-stock companies or associations or insurance 
companies, shall be notified of the amount for  which'they are re- 
spectively liable on or  before the 1 s t  day of June of each successive 
year, and said assessments shall be paid on o r  before the 30th day of 
June exccpt in cases of refusal or neglect to make such return and 
in cakes of false or  frnudulent returns in which cases the Commiss(ioner 
of Internal Revenue s h a l l  upon thd discovery thereof a t  any time 
within three years af ter  said return is due make a retdrn upon infor- 
mation obtained a s  above provided for a&d the assessment made by 
the Commissioner of Internal Revenue 'thereon shall be  aid by such 
corporation joint-stock company or association or insurance company 
immediateli upon notification of the amount 02 such assessment; and 
to any sum or  sums due and unpaid after the 30th day of June in any 
w a r  and for  ten days after notice and demand thereof by the collector. 
ther; shall be added the sum of 5 per cent on the amount of tax un aid 
and interest a t  the ra te  of 1 per cent per month upon said tax Prom 
the time the same Iwcorn~s dl10 a s ' a  nennltv - . 


Sixth: WBGthe~&HHZSmGt'shnl l  EemLde, a s  provided in this sec- 
tion, the returns, together with any corrections thereof which may haye 
been made by the commissioner, shall be filed in the office of the Com- 
missioner of Internal Revenue and shall constitute nublic records and 
be onen'to insnection a s  such. 


official duty. or to  divulze or make known in anv manner not"nrovided 
by law any document rcceived evidence taken "or report made under 
this section except upon the  ipecial direction' of the President. and 
any offense against the  foregomg provision shall be a misdemkanor 
and be punished by n fine not exceeding $1,000, or by imprisonment 
not exceeding one year, or both, a t  the discretion of the court. 


Ei-hth. T h a t  if any of the corporations, oint-stock companies or 
nssocDiations, or insurance companies aforesaid sha l l  refuse or neglect 
t o  make n return as  abow specified on or  before t h e  1s t  day of Narc11 
i n  each successive vear, or shall render n false or  fraudulent return, 
such corporation, joint-stock company or assoelation, or insurance 
company shall be liable to  a penalty of not  less than  $1,000 and not 
e x ~ ~ e d i n g  $10,000. 


l h a t  any person authorized by law to  make render, sign, or  verify 
any return who makes any false or fraudulerh return or  statement 
with intent to  defeat or evade the  assessment required by this  sectioli 
t o  be made. shall be guilty of n misdemeanor and shall be flned not  
exceeding $1 000 or  be imprisoned not exceedihg one year, or both, a t  
the discretioh of'the court with the costs of prosecution. 


Tha t  all laws relat ing ' to  the collection, remission, and refund of 
internal-revenue tases ,  so fa r  a s  applicable t o  and not  inconsistent with 
the  provisions of this  section a re  hereby extended and made appl icabl~ 
to  the tax imposed by thls  se&ion. 


Jnrisdiction is hereby conferred upon the circuit and district courts 
of the United States for  the district within which anv nerson sum- 
moned under this section to  a p  ear to  testify or to  pro'duce books, a s  
aforesaid, shall reside, to.compcf such attendance, pr0du~ti0U of books, 
and testimony by approprlatc process. 


h1r. FLINT. Mr. President, this amendment mas offered 
by the chairmall of the Finance Committee after careful con- 
sideratioil by the committee, and is in accordance with the 
recommendation of the  Presidelit of the  United States in his 
message of June  16, 1909. Prior to the receipt of the message 
of the President by the Congress of the United States the Fi- 
unuce Committee had coilsidered the question of obtainiilg ad- 
ditional revenue. The committee were not altogether united 
on the question whether it was necessary to hare rercuue iu 
addition to  what mould be produced by the pending bill. M-e 
cousidered not only the question of tnxiug corpor:ltious, ns 
recon~ulcnded by the President, but also the income tax and ihc 
tax upon inheritances, as  l~assed by the House of Represcnta- 
tires. 


The colnmittee decided that  it  would be unwise to pass ail 
income-tax anlendlnent in form and substance like those intrg- 
duced by the Seuntor from Tesas [Mr. B ~ I L E Y J  and the Seuntor 
from Iowa [Mr. CUMMINS]. We felt that, in  riew of the de- 
cision of the Sul~reme Court of the United States i n  the Polloci; 
C:IW. i t  would be indelicate, a t  least, for the Congress of the 
1-ilitcd States to pass another measure :und ~ \ S l i  thc Supreme 
Court to pass upon it,  hen they hail already passed upon the 
propcsitiou in  that  case. 


felt in  the matter of the ilihcrit.i~~ce tax t h a t  it  was ull- 
~T-ise to adopt the measure a s  pasecd Lq the House of Ilepresc~lt- 
ntires, for the reason that  n large 11rmil)er of the States of the 
Ullioll hnve ndopted inheritance tases :Is n ulcans of rerellue iil 
those States, nlid that  it  would be a hardship upon the people 
of tlloee Stxtes to h a r e  the actditionnl burden of a 11ation:ll tax 
oil inlieritailCeS. 


)Then the President of the United States recollliucnded the 
p:~ss:~ge of a bill for a tax  on corporations, on the ~rivi iege of 
doing business, the commiltee agreed that  i t  was a l)roper 
illensure to rccommelld to Congress for additional revcnuc. -4s 
I stated, there were members of the comuliltee who believed- 
that  the present bill will produce suacient revenue, but there arc 
others of the committee-a majority, I bclicrc-n-ho bclicrc i t  
is necessary to h a m  additional rcrcnue. 
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We were also in favor of haring a measure which, in our 
opiuion, would work the least hardship to the peoplc of this 
country, and we believe the amendment \re have recominended 
will do this. 


I t  provides for a t a r  of 2 per cent upon the entire nel income 
of all  corporations or joint stock companies for profit, represented 
by shares, or having a capital stoclr, and insurance companies. 
I t  provides for certain deductions from the-gross income of 
the corporation, so a s  to ~nal ie  definite what the net income will 
be. I t  also provides for the tasatiou of foreign companies doing 
business in the United States, and a deduction from t h e  gross 
income of those companies. I t  also prorides a penalty for mak- 
ing false returns. It provides that the penalty for a false return 
shall be 100 per cent, and a penalty of 50 per cent for failure 
to make the return. I t  also provides that  in  the event of a 
failure to pay the tax when i t  becomes due a penalty of 8 per 
cent shall be added and interest a t  1 per cent per month. I t  
provides, in addition to that, that  the making of a false return 
by n corporation shall be punishable by a penalty of not less 
than $1,000 and not more than $10,000. It provides tha t  the 
officer who makes the false return shall be punished by fine of 
not more than $1,000, or by imprisonment for not more than 
one year, or both. 


I n  addition to  the prorisions in reference to increasing the in- 
come of the Gorernment, there mas a n  additional recommenda- 
tion by the President of the United States i n  his message that  
i t  would give a certain amount of control of corporations by 
the Xational Government, publicity a s  to the condition of the 
affairs of corporations, and supervision to a certain extent over 
those corporations. The bill provides that  these returns a s  
made by these corporatious to the collector of internal revenue 
shall be forwarded to the Con~~uissioner of Internal Revenue 
and become public records. But  i t  provides also that  no col- 
lector of internal revenue shall hare the right to  esanline t h e  
books and affairs of any corporation, unless the Commissioner 
of Internal Revenue is satisfied that  a false return has been 
made; or, in another instance, where no return has been made, 
he can then appoint a deputy specially authorized to examine the 
books and the papers necessary to  ascertain the correct amount 
tha t  should be returned by the corporation, and obtain Bnowl- 
edge sWEcient to make a return where no return has been made. 
By reason of these various prorisious in the measure the public 
will be advised of the conditio~l of the affairs of corporations 
throughout the country, and a t  the eanle time the fear of nlany 
people that  these internal-revenue agents will be prying into 
ihe affairs of corporations is protected, a s  no inrestigation of 
their affairs can be done except by an officer specially authorized 
for  that  nurnose. - . 


Mr. GALLIKGER. Mr. Presiclent- 
The PRESIDING OFFICER. Does the Senator froin Cali- 


fornia yield to the Senator from Yew Hampshire? 
Mr. FLIKT. Certainly. 
Mr. GALLIXGER. If I do not disturb the Senator, I h a r e  had 


two or three letters of complaints about this proposed law, the 
coli~pl:~iut largely being based upou the assun~ption tha t  there 
mas to be an army of ageuts a11d inspectors sent out by the Gor- 
emmeut to pry into the affairs of these corporations. I iufer 
from what the Seuator says that  that  has been very carefully 
guarded, and that there need be no al)preheusion on that  point. 


Mr. FLINT. The Senator is  correct. The amendment limits 
the right of investigation to a n  officer specially authorized for 
tha t  purpose and docs not permit revenue agents to pry into 
the affairs of a corporation out of mere curiosity. 


&lr. G.4LLISGEI:. Or to 1 ~ 1 l i e  a record. 
Air. FLIST. And such illrestigations can only be made of 


the affairs of that  CorDoration a s  are  necessary to nlalie this 


is  correct or if there has been any consideration of that  phase 
of the question? 


Mr. FLIX!!. I desire to say that  the nrovision the Senator 
f r o u  Xebraska refers to has &o been c&fully considered by 
the comlnittee, and the committee is  of the o1)inion that  1:one of 
those organizations would be tased under the provisions of the 
bill. My attention was called t o d a y  t o  the matter of the organi- 
zations of the Brotherhood of Loconlotire Engineers, the Rail- 
way Conductors' Association, the Railway Mail Association, and 
the Trainmen's Association, and uumerous organizations of that  
kind in addition to the organizations the Senator refers to, like 
the Odd Fellows, the Royal Arcanum, and organizations of that  
kind. The committee i s  of opinion that  they are not inclr~iled 
within the provisions of this bill, and i t  does not intend to have 
them included. 


Mr. McCUMBER. Will the Senator allow me to make a sug- 
gestion right there? 


Mr. FLINT. Certainly. 
Mr. MCCUMBER. The bill applies only to  those organiza- 


tions haring a capital stock. None of the corporations the 
Senator from Xebraska is speaking of hare a capital stock. 


Mr. BURKET17. I will say that  a s  I read i t  through I rather 
thought that  they were protected, but I have just had two or 
three telegrams from lawyers representing some of these fra-  
ternal organizations who have a little apprehension the other 
way. That  is why I wish now to have the opinion of the com- 
mittee, because I expect to  confer more with them with a view 
perhaps, if the bill does not protect them, of offering a n  amend- 
ment. 


Mr. FLIXT. I can say to the Senator that  we intend to es- 
clude those organizations. 


Mr. BURICETT. I understood tha t  that  was the intention, 
aud that i s  the reason why I ask the question now. 


Mr. CUMMINS. Mr. President- 
The PRESIDING OFFICER. Does the Senator froln Cali- 


fornia yield to the Senator from Iowa? 
Mr. FLINT. Certainly. 
Mr. CUBIMIKS. I do not want any erroneous inlpression to 


get abroad, and a n  error might be inferred from the suggestion 
of the Senator from North Dakota [Mr. MCCUMBER]. The bill 
corers all  insurance companies. 


Mr. FLIWT. The Senator is correct in that. 
Mr. CUi\IhiINS. Whether they hare  capital stock or not. 
RIr. FLIKT. The Senator is  correct. 
Rlr. CURININS. And whether a particular organization is 


a n  insurance company is to  be decided by the laws of the State 
in which the company is  organized. 


Mr. FLINT. I take it  the Senator is  correct. 
Mr. CURIhlINS. One of the conlpaaies mentioned by the Sen- 


ator from Nebraska i n  Iowa mo~ild be and is a n  insurance com- 
pany. 


Mr. FLIST. As f a r  a s  the provisions of this bill a r e  con- 
cerned, we are  not endeavoring to cover the organizations re- 
ferred to by the Senator from Xebmska, and his suggestion will 
ha\-e the careful attention of the conlulittee during this debate. 
I an1 satisfied in my own mind that  they a re  uot within the pro- 
visions of the bill. 


Air. BUIlKETT. I will say to the Senator that I did not 
~uention a n r  narticular one. -.- 


Mr. FLIST: You did not. 
Xr.  BURIiETT. I took i t  from the term " orcanizecl for 


profit" that  i t  would exclude the oiics to  which I refrrrccl. 
Mr. FLIST.  Tha t  is true. If the Seiiator n-ill look a t  the 


bill, he mill see that  i t  refers to insurance companies. I t  silys. 
ius~irance companies in  the bill ; aud the question in 111~. inind, 
and, I think, in the inind of the Scilator, is a s  to  wlietl~er the 
org:~niznlions such a s  he refers to a re  insumuce comlx~nics. In  
1ny opiuiou they a re  not. The ii~snri~nce is a mere incident to  
the purpose of the orgmlizatioii. 


Mr. BURKETT. Of course I had in mind the purely belle- 
ficiary organizntioi~s, the .hlcicnt Order of United TTTorl;men, 
aud others. I t  does not include any of those, I u~delst:ul~d, 
and it  is  intended to cover thein ill the prorisions of this tax, 
I wanted io get tlic Seuator's opinion because I want to confer 
more with these attorneys; :uld if that is not clear I n-ant tc. 
offer an amcud~nent later on. 


Xr.  kU1,IiELET. Mr. Presi(leiit-- 
The PRESIDIXG OFFICER. Does the Scuator from Cali- - - 


fornia ~ i e l d  to the Senator from Co~~uccticnt? 
Mr. FLIXT. I do. 
MY. I?GLICELET. I shonlil like to ask the Senator if the 


prorision in regard to insnmi~cr  cniupnnics I N  is now esplain- 
iug, as  not affecting orgaiiizntions of n c c m i ~ ~  character, ho\lr 
i t  affects other aud very much Idrger org:luizations that  haye 







no capital stock whaterer? The largest insurauce corporatiom 
in the country arc  corporations without any capital stocli what- 
ever. 


Mr. FLIKT. We intend to include those within the prori- 
sions of the bill. The great insurance companies in New Tork 
and throughout the Uniou that h a r e  accumulated these fuuds, 
iu our  opinion, should pay the tax. 
Mr. BULKELEY. Where do you draw the line? 
Nr. FLIXT. TTe dram the line between insurance colllpanies 


and organizations, such a s  were referred to by the Senator from 
Nebraska, an& organizations such a s  the  Rail~vay T r a i ~ m e n  
and like organizations, where the insurance is  a mere incident 
t o  the other part  of their work, which is fraternal and charitable. 


Mr. BtnXELEY.  Does it  not include the greater par t?  I 
wish to ask the Seuator another question. The Senator stated, 
I t.hi~&, that  the c o m n ~ t t e e  abandoned the idea of a n  inheritance 
tax for the reason that  that  subject was attended to brgely by 
the States, aud that  the inheritance tax had been adopted by t h e  
States genernlly a s  a source of incolue for the State. Did I 
understand the Senator correctly? 


Mr. FLINT. The Senator understood me correctly. 
Mr. BULKELEP. Did the committee make a n y  imestiga- 


tion into the question a s  t o  how the States were tasing these 
mrnorations. narticulnrlv insurance coreorations. for  the  sake 
of doing busiiks? in the-state? 


- 
Mr. F L I N T  We have. 
Mr. BULKELET. How did it compare, if you made t h e  in- 


restigation, with the inheritance tax?  
Mr. FLINT. There is  no n-ay of comparing it. As a matter 


of fact the insurance companies that  a r e  doing business i n  
States other than the State in which zhey are incorporated are 
required to pay taxes  I n  some States it appears to  be w r y  
high and in some rasonable. 


Air. BULKELEY. I s  the Senator aware that  the insurance 
~ o r ~ w r a t i o n s  in the United States a r e  taxed in every State  in  
which they do business? 


Mr. FLINT. I am. 
Mr. BULIiELEP. So the same argument wonW not  apply t o  


insurmce companies whi& would apply to an hheritance tax. 
Ther  a r e  tased bv the States in which thev do business very 
mu& higher tha~~-an;y inheritance tar whic6 has been imDosed. 


Mr. SM00T. Mr. Presideat- 
The PRESIDING OFFXCEE. Does f i e  Senator from Cali- 


fornia yield to  the Senator fmm Utah? 
Mr. FLINT. I do. 
Mr. SMOOT. I n  answer to the Senator from Connecticut, I 


desire to  call his attention to the bill, and  to the n-ording a s  
found in line 3, page 1, where it says "and  every insurance 
conlpaiiy now or hereafter organized." That, of course, would 
take in all insurance companies, whether they have capital stock 
or'whether they hare  not capital StoCli, but I can not see how i t  
is going to apply t o  m y  company t h a t  was not organized a s  a n  
insurance company, as the one luentioned by the Senator from 
Iowa. The fraternal organization tha t  he speaks of n-a3 not or- 
ganized a s  a n  insurance company, a s  I take it, from his own 
statement. 


Mr. CUAIMINS. Mr. President- 
The PRESIDIKG OFFICER. Does the Senator from Cali- 


fornia yield to the Senator from Iowa? 
Mr. FLINT. I do. 
Mr. CUfilbIIKS. The insurance company i s  well k n o m  in t h e  


Ian.. Whether a particular company is a n  insurance .company 
&pel& upon the business i t  does. If i t  carries on the business 
of insuring citller lives or property, or against accident, i t  is  a11 
insurance company, if it be a n  incorporation, and the laws of 
erery State determine for themselr-es what a re  and what a r e  
not insurance companies. The Congress of the United States 
can not determine wh-at a re  insurance companies, inasmuch 
as-- 


3Ir. FLINT. We are not endearoring t o  do fiat. 
&lr. CURININS. Inasmuch a s  these corl~orations a r e  organ- 


ized under State laws. I \rill put SOU an instance. 'Te have in 
our State a rcry large coml3ans, l i u o ~ l l  a s  the " Tmreliug Men's 
Acciclent Iusurauce Compa~ly." S o  one belongs to i t  but trarcl- 
ing men. I t  is  a very large concern, nod i t  accumulates in the 
coursc of a ycnr a w r y  large au~ount  of money. I t  is, ho-n~ercr, 
an iusurance coinpany under the laws of our St3te. 3 could 
mention a hundred in our Statc alone, n-ithout any capital stocli, 
that  are  a s  purely mutun1 and fraternal a s  the Order of Rail- 
F a y  Conductors or the hioclern Woodmen. You will fiud when 
me haye gone iuto this s u b j ~ c t  that  the appellation " insurallcc 
~ l i l p n n i e s  " will corer n w r y  great nuluber of organizations en- 
gaged in tliis business. 


Mr. FLIKT. Mr. President, I desire to say to the  Senator 
from Iowa he will find the coliiiuiltce in tliis a s  in all other mat- 


ters that  h a r e  bee11 before the Senate in connection vrith this 
bill ready and willing to receive suggestions, our endeavor being 
t o  h a ~ e  a bill that  will meet ~ i t h  the a p p r o ~ a l  of the people of 
the country. 


Mr. CUBIBILNS. I hare not made the suggestion with any 
idea of oEerina a n  amendment. I think the bill is m i t e  a s  good - . -  
i n  tha t  respect as  i t  is in any other. 
Nr. BULKELEY. Mr. President- 
T h e  PEESIDING OFFICER. Does the Senator from Cali- 


fornia yield to  the Senator from Connecticut? 
Mr. FLIXT. Certainly. 
Mr. BULKELEY. I wish to ask a guestion, rc-ith a view of 


offering an amendment at some period in the consideration of 
t h e  bill. I wish to get the theory upon which t h e  committee 
had  prepared the bill, especially in regard to insurance cor- 
poratious, which they seem to h a ~ e  singled out  f rom a 3  the 
other corporations of the  country and put  into a class by them- 
seives. I do not understand the reason. Cer& of the great 
insurance companies of the United Stalxs, the largest ones, hare 
never had  any  capital stock. They a r e  not organized for profit, 
and the  savings made in those corporations a r e  rebmned t o  their 
pollcy holders. The  committee seem to  have singled out a body 
of tha t  class by themselres. The railroads a r e  i n  a elass by 
themsehes. The  insurance company corporations embrace 
large and very prosperous institutions ail over the land and  of 
grea t  character. They a re  all chartered and organized t o  do 
business under the lams of some State. They a r e  taxed, so f a r  
as taxation goes, and  tha t  is made an =cuse by this  committee 
f o r  dropping a n y  form of t ax  other than a corporation tax. 
They a r e  taxed in erery State  not  on their profits, but on their 
gross receipts rewired i n  that  State. It is not cantbed to the 
life-insurance companies. The fire-insurance companies a r e  in 
the  same condition. Tha t  seems to be the only reason why these 
companies a r e  picked out. 


Mr. BEVEBLDGE. May I ask the Senator a question for in- 
formation a t  this point? Is it not t rue that  these companies 
in  the States a r e  not only taxed upon their gross receipts, bnt 
in  many instances pay what is called a "privilege " tax and are  
subject to other forms of taxation? 


iWr. BULKELEY. In the course of this  discussion I mill try 
to  inform the Senate on those points. I will say i n  answer to  
the  Senator's question that  in almost eFery State  of the Union, 
the  whole forty-six, life, fire, and other insurance organizi- 
tions a re  taxed on their gross premiums, a n d  they a r e  not only 
taxed hi tha t  may, but they a r e  taxed for the  support of the 
insurance department of the State. They a r e  required to pay 
a license for  agents. They a re  required in  many parts of the 
country to have licenses in erery city in which they do busi- 
ness, in  addition to the stzzte taxes they pay. 


I do wt know anybody that  has had a chance t o  talk with 
the Finance Committee, when a great measure of this  character 
was  before it aud before i t  n-as reported to the Senate; but, a s  
I understand it, nobody has had the opportunity. This meas- 
ure, according to the Senator from California, mas sent to  the 
Finance Committee from other sources. I t  has not been formed 
in the Finance Con~mittee after ang hearing from anybody that  
could properly be interested and then sent here t o  t h e  Senate. 


Mr. FLINT. I t  n-ould be impossible for this committee to  
define the  line between the rarious corporations the Senator 
refers to, and  r e  h a r e  uot attempted to d o  tha t  in  this m e n d -  
m e n t  


I desire further to  say tha t  the Seimtor is mistaken when 
he states tha t  there F a s  no consideration giren by the  corn- 
mittee. 011 the c o n t r a r ~ ,  there m s  great consideration given 
to this subject aud i t  was carefully investigated. We realized 
that  there were problems to meet, just a s  the Senator from Con- 
uecticut pointed out, and me enclearored to meet them in this 
bill. . 


There is o m  more n-ord 1 want to say in reference to this bill. 
Mr. FOSTER. Mr. President- 
The VICE-PRESIDEST. Does the Seuator from California 


yield to the Senator from Louisinna? 
Mr. FLIKT. I do. 
Mr. FOSTER. I s  i t  the purpose to include within the opera- 


tions of this measure homestead associations? 
Rlr. FLINT. What docs tllc Scllator mean by homestead 


associatious? 
Air, FOSTER. I thought the Senator in charge pretty \re11 


understood what homestead associatious are. The President 
seems to uuderstand 'rrhat they are, a s  I u~iderstaiiil in his mes- 
sage he rcconlil~ended that  homeste:ld associatioi~s be esemDtcd, 
I refer to building and loau associations, sometiiues called 
'' homestead associations." 


Mr. ALDRICH. I do not think they are  included. 
Mr. FLINT. K O ;  I do not thinli they are  included. 







Mr. I30R.UK. But the difficulty is that you are visiting 
punislimelit upon the .just and the unjust, a s  you are  doing 
throughout this entire bill. 


Mr. CRATTFORD. The answer to that, so far  as  building 
a11d loan associntions are concerned, is  that it turns upon 
whether they are corporations for profit. If they are, why 
should they hare any privilege that other corporations for profit 
do not have? 


Mr. SCOTT. I should like to ask the Senator a question for 
iuformation. 


The BICE-PRESIDENT. Does the Senator from California 
yield to tlie Senator from West Virginia? 


Mr. FLIKT. I do. 
Mr. SCOTT. I uuderstnnd that the amendment provides for 


the exemption of national banks and savings banks. 
Mr. 'LIST. Oh, no. 
Mr. ALDRICH. There is nothing of that  kind in i t  
3Ir. SCOTT. Banks are not exempted a t  all? 
Mr. ALDRICH. Xot a t  all. 
Mr. SCOTT. And no banking institutions? 
AIr. ALDRICH. KO banking institutions organized for profit. 
Mr. SCOTT. Then, I would ask the Senator from California, 


suppose there was a corporation on one side of the street in 
business, and on the other side of the street n firm i n  the same 
business, would there be any distinction? Could you tax the 
firm on its profits? 


Mr. E'LI*. Xo. 
Mr. SCOTT. Although they might be in the same business? 
A .  F I I  I have just one word more to say in reference 


to this amendment, a n d  that is as  to the income -which will be 
derired from it. I have deroted considerable time in endeavor- 
ing to obtain an estimate of the revenue which would be pro- 
duced from the corporation-tax provision. I have conferred 
with the Interstnte Commerce Commission, the Colnptroller of 
the Treasury, and with the Department of Con~merce and Labor, 
and it  is absolutely impossible from  he data they hare to make 
any reliable estimate of the amount of revenue that will be de- 
rired from the amendment, but I nm satisfied that the estimate 
made By the President of tlie United States in his message, of 
$25,000,000, is altogether too low. In my opinion, the revenue 
that will be derived from it will be from forty to fifty million 
dolhrs. 


I .  1 I think the Senator hnd better revise that find 
make i t  $100,000.000. 


Ur. FLIXT. The question is  one that should be carefully 
considered by the Senate, even by those who are of the opinion 
that the bill now before the Senate will not produce sufficient 
revenue. This niucnduleut, if adopted, n-ill produce, in my 
opinion, an additional revenue of from forty to fifty million 
dollars. 


SIr. BORAH. I Should lilie to ask the Senator a question be- 
fore he sits down. 


The VICE-1'11ESIDEST. Docs the Zenator from California 
yield to the Seilator from Idaho? 


bIr. FLIST. I do. 
Mr. BORAI-I. For the purpose of information, I should like 


to l;no~.i- the Senator's rien7 as  to n-hat is taxed under this 
amendment-what it  is that we lay this tax upan? 


Nr. FLIST. The privilege of doing business. 
bIr. BORAII. The pririlege of doing business a s  a corpora- 


tion, or the pril-ilcgc of doing business? 
Mr. FLIST. The privilege of doing business. 
3Ir. BORAEI. As a corporation, or simply doing business? 
JIr. FLIST. Simply doing business. 
Nr. BORAH. That is all. 
Mr. DISOS. Mr. I'residcnt, a little over three months ago in 


this Seunte Chamber the President of the United States, in de- 
lirering his iuaugural address and outlining the policies of the 
incoming administmtion, said to the C,ongress that, in the event 
the proposecl reyision of the ml-enuc laws did not yield a SUE- 
cicnt rerciiue. in his opinion the most plausible source of addi- 
tional tosation was nn inheritance tar. The Ways and Means 
Cominittec of the House followed the President's suggestion by a 
unanimous ~ o t e ,  aild incorporated an inheritance-tax provision 
in this bill. I t  passed tlie IIonse of Representatives with not a 
voice raised in protest. I t  came to the Finance Comn~ittee of 
the Senate, and, after due deliberation, they struck i t  from the 
bill; and in all of the debate over the income tax, the inherit- 
ance tax, and the corporation tax xou hare hardly heard a voice 
raised in defense of the inheritance tax, which, I think, all of us 
mill agree is the most equitable of all. Before the debate drifts 
further into the income t a s  and the corporation tax, I want to 
address my reninrks to the Senate this afternoon especially to- 
ward the inheritnnce-tax feature that was reported by the House 
committee, passed by i11c IIousc of Representatives, and elimi- 
nated by the Scnatc Committee on Finance. 


Mr. President, I have talien but little of the time of the Senate 
during the discussion of the tariff schedules, for it  has been 
patent to me from the beginning of this debate that the differ- 
ences of opinion about which a mar of words has raged here 
during the past few ~veeks have mostly been concerning only the 
degrce of the duty to be levied. It has been a debate over per- 
centages rather than one concerning principles. My belief is 
that an honest expression of opinion of the individual Members 
of both Houses of Congress, whether Republican or Democrat, 
mould in nearly every single individual case result in a confes- 
sion of faith-that the duty to  be fixed in the various schedules 
of this bill should measure the difference of cost of production 
of the article in question in the United States a s  against the 
cost of production of the same article in  a foreign country. 
And i t  is my belief that the Finance Committee haw, in good 
faith, attempted to apply that ruIe in fixing the duties under the 
rarious schedules of this bill. 


The tariff schedules having been completed, we are now con- 
fronted with an entirely new proposition-one about which men 
may and do differ, on principle, with deep and vehenlent ear- 
nestness 


To my mind the action which this Congress shall take relative 
to the disposition of the income, the inheritance, and the corpo- 
ration tax propositions mill influence political parties and their 
individual membership in the immediate future to a far  greater 
degree than we a t  this time anticipate. bIy own judgment is 
that the final results of the action of this extra session of the 
Sixty-first Congress may result in greater disturbance of the 
personnel of the present Congress than has been usual in the 
last few years. 


We linow, and the country knows, that while the percentages 
fixed in this bill hare not met with the full approval of eight or 
ten Senators on this side of the Chamber, probably a t  least as  
large a number of Democratic Senators on the other side of the 
Chamber, to put it mildly, have not been a t  all disturbed by the 
rates of duty fixed in the bill that  particularly affected the in- 
dustries in that  particular portion of the country that they 
represent. 


TEE PRESENT ILEWSUE NOT SUFPICImT. 


Notwithstanding the somewhat cheerful and optimjstic view of 
the chairman of the Finance Committee concerning the rerenue 
that the bill will probably produce, in common with many other 
Members of this body I am thoroughly of the belief that unless 
the tariff and internal revenues are largely supplemented we- 
mill not have during the nest few years a revenue sufficient 
to meet the rapidly growing demands of the Federal Govern- 
ment, economically administered. 


The experience of a hundred years teaches us that the expend- 
itures of the municipal, state, and federal goreruments are con- 
tinually on the increase and, with thriving, growing commu- 
nities, States, and Nation, the expenditures will certainly largely 
increase in the years that lie before us. 


I t  is not a secret that in preparing the estimates for the appro- 
priation bills for the coming session of Congress the orders to 
each department chief here in Washington is  to cut the estimates 
to the Tery bone. This can be Pone for one appropriation bill, 
and one only. Except in rare and minor instances, i t  can not 
be done and important governmental enterprises not suffer seri- 
ous embarrassment. 


We have not yet forgotten the hue and cry raised by the 
Democratic party about the " billion-dollar Congress " in the 
campaign of 1S90, and  the charges of "Republican estmra- 
gance," and how the nest Congress, under Democratic leader- 
ship, appropriated more than $50,000,000 in excess of its Be- 
publican predecessors. 


In addition to the ordinary expenses of the past years, Con- 
gress is now confronted with the task of raising $300,000,000 for 
the completion of the Panama Canal; not less than fire huudred 
million will be required tb cnrry out the proposed deep-n-ntcr- 
n7ay programme, to dig the ship canal from Chicago to the 
Gulf, and estend the cross arm of real inlancl navigation from 
Pittsburg to Sioux City. The inland n a t c r m y  from Kern Tork 
southq-ard, along the Atlantic coast lille, and from Xev Orleans 
to Galveston, along the Gulf coast, will require a huildred mil- 
lion more. 


If our forcign commerce is ever to be rehabilitated, whether 
in the form of a ship subsidy for carrying our mails or other- 
wise, so we can send a letter to a South American port without 
the humiliation of first sending i t  to Europe nnd thence in :L 
foreign mail steamer to South America, not less than ten mil- 
lions annually must be approgriated from the Federal Treasury. 


For Fears every western Xember of Congress has been em- 
barrassed because of the fact that a pitifully insignificant suul 
is doled ont each year for surveying the public lands of the 
Government instead of a liberal appropriation sufficient to sur- 
vey the land already occupied by boua fide settlers. 







I f  Congress were to a t  once provide the public buildings nom 
badly needed in the city of Wnshiugton for actually housing the 
various departments of the Government tha t  now a re  occupy. 
ing rented quarters in fire-trap buildings in this city, not  less 
thau twenty-five nlillions would be required. 


If bubilless methods were applied by the Government, we 
could annunlly expend fifty millions a year in irrigating the 
vast stretches of arid land in the West instead of limiting the 
engineers to the  use of the mere pittance tha t  now accrues 
from the sale of public land. With these overwhelming demand? 
confronting us, we a r e  confronted by a not increasing relenue. 


Prophecies a r e  always subject to a discount, but it is not un. 
reasonable to suppose that, with the wave of prohibition that 
has  been sweeping over the eountry, the reeeipts from internal 
revenue mill largely decrease-at best, will not yield t he  same 
proportion of iucon~e a s  it has in the past. 


The free importation of 300.000 tons of Philippine sugar and 
the  rapidly increasing productiou of beet sugar in the  West will, 
within a few year% largely reduce the amount of money now 
received from the  sugar duty, which is  the  largest single source 
of customs revenue. 


THREE PROPOSITIONS FOR ADDITIOXAL REVENUE. 


There are  now pending before the Senate three separate propo- 
sitions for raising additional revenue. 


One of the three will undoubtedly become a law within the 
nes t  thirty days. These a r e  the inheritance tax, the income tax, 
and the corporstion tax. 


So tha t  my position may not be misunderstood, I want to say, 
first, tha t  I shall ~ o t e  for the corpoiation-tax amendment as 
proposed by President 'l'aft in his message, I ~ i t h  the  full uuder- 
standing tha t  I be l i e~e  i t s  che f  virtue lies in the publicity fea- 
ture  a s  applied to large corporations, for I am fearful tha t  the 
tax  tha t  will be imposed by i t  will, in the end, in many cases 
a t  least, be "passed on to the public." 


Before casting our vote for or against these three separate 
measures, I sincerely wlsh i t  were possible tha t  the Senators 
could lay aside their preconceived notions of the merits of the  
three dlfferent methods, and, withont regard to past political 
alliances or party ~ l a t f o r m  declarations or expressed ~)crsonnl 
allegiance to either of the three proposed measures, approach 
the  sub.jrct in a spirit of fair  inr estigation of the merits of each 
plan, with due  regard to  the conditions t h a t  confront us, and 
not mere theories. 


Seebng only to ascertain t he  truth, and with no pride of my 
own opinion, my  conclusion^ a r e  tha t  the inheritance-tax pro- 
visions, a s  passed by the House of Represeutati~es and incor- 
porated in the  bill, before i ts  prol i s~ons  mere stricken out by 
the  Senate Finance Committee, met the rcqnireluents of t he  
present situation and did so without encou~~tering the  objections 
t ha t  have, in good faith, I believe, been urged against both of 
the  other propositions. 
In the first place, no question can be raised a s  to i ts  consti- 


tutionality, a s  the  United States Supreme Court, while holding 
tha t  the former income-tax law was unconstitutional, ha s  
already, in the case of Hnon-lton v. Moore (17s U. S., 41, 19001, 
held tha t  the inheritance-tax provision enacted a t  t he  time of 
t he  Spnnish was u'vas coiistitntional. 


Mr. BORAH. Mr. President--- 
The T'ICE-PRESIDEST. Does the  Senator from Montana 


yield to the Senator from Idaho? 
Mr. DIXOX. With plensure. 
I .  O K .  I s  not thnt the sallle position we were in when 


me passed the income-tax lam in 1S94? 
Mr. DISON. I n  1894 the  Supreme Court had not passed 


upou the validity of the  inheritance-tax law. 
Mr. BOR.kIT. But i t  had  passed up011 the  validity of t he  


income-tau law. 
Mr. DIXON. It had, I think, in a dozen different decisions 


]lelrl tha t  the income-tax law was  valid, but, unfortunately, 
afterwards, by a dl\  lded court, i t  held that  i t  was not. 


jjTbllc ~t had been lny intention, in the event the Senate would 
not xdopt the proxlsion of the House regordiug the inheritance 
tax, to hare  ~ o t e d  for a n  income-tax provision in this blll, 1 
always realized fully the uncomfortable qituation tha t  would 
follow a second declaration of i ts  invalidity by the Supreme 
Court, and I was not uumiudfnl of the embarrassment and full 
lack of confidcnce in the public mind in the sulireme lalv tr i-  
bunal of the Republic should tha t  court, with i ts  personnel 
largely changed, reverse its om11 former ruling. 


To the rnost sincere and ardent friends of the income-tax 
theory-and I an1 olle of those mbo see a large measure of 
merit in i t s  provisions-I respectfully and earnestly commend 
the embarmssment that mould follow e ~ t h e r  a favorable or a n  
unfavorable decision by the Suprcme Court. 


I yield to no man in my allegiance to the principle tha t  menlth 
should bear more of the burden of federal expenditures than it 
does under the  present system of federal taxation. 


Theoretically a t  least, in apwrtioning the burden of taxation 
for municipal, county, and state purposes, men do contribute 
in proportion to their wealth. 


In federal taxation men do not contribute, even theoretically, 
in proportion to their wealth. 


Tha t  such a condition of unequal burden and inequalik of 
contribution i s  inequitable and unfair no one will deny. 


That  such a cund~tion of inequality will long continue is pn 
indictment of the intelligence of t he  American people. 


I confess t h a t  when the discussion of this matter begm of, 
providing additional revenues by some form of taxation outside 
the tariff duties and the internal-revenue laws, that the theory 
of a revenue based on incomes appeared to  me to be the  
ideal one. 


Accepting a s  correct t he  .theory of Adam Smith, t h a t  " the  
subjects of every state ought to contribute toward the support 
Of i ts  government a s  nearly a s  possible in proportion to  theil: 
respective abilities," and fortified by the dictum of John Stuar t  
hlill, t ha t  ".equality of taxation means equality of sacrifice; 
it means the apportioning the contribution of each. person 
toward the expense of the  government so tha t  he shall feel 
neither more nor  less inconvenienced from his share of a l e  pay- 
ment than every other person expericnces from his,!' it seelned 
to me tha t  the  income t a s  was the ore tic all^ the correct and  
perfect one. 


So f a r  a s  t he  theory i s  concerned, I am of thnt belief still; 
But when i t  comes to applyiug the theory to actual  practice, 
I a m  fearful of results. 


PERSOSAL PROPERTY NOT TAXED. 


It i s  a well-ltu'own condition tha t  confronts every community. 
in this country to-day tha t  the tax collector fiuds and collects 
the taxes upon property tha t  is  t3ngible and revealed to t he  
eye, but, finds i t  most difficult to reach any property than can be 
hidden from view. 


As ,an  example, no t  ulany months ago i t  came under my per- 
sonal observation tha t  in a certain county in a certain Stute 
the returns to  the  Comptroller of the Treasury by the national 
banks in tha t  county showed cash deposits by i ts  taxpayers 
of about $4,000,0.00.. The cash returned by the  taxpayers. of 
that. county fo r  assessment for taxes that  same month showed 
about $26,000, aud ruost of tha t  belongiug to  estates of dead 
men. then in the  probate conrt. 


The assessment of intangible personal. property for  taxation 
lot in plain view of the assessor has  become a farce in th is  
2ountry. When the  person to be taxed makes his return to the 
lssessor, whether. under oath o r  otherwise, t he  general results 
I re  the  same in actual experience. 


r understand tha t  the  gorernment of the  city o f  New Pork .  
30sts annually about $125,000,000; tha t  of this sum only about 
two and one-half millions a r e  collected from personal gro1)erty 
in t h a t  great city, where i ts  wealth in personnl property i s  
measured by billions of dollars. 


A commission on taxation appointed by the  mayor of' Kern 
Pork receutly made public i ts  report on l?ersonal-property t a s -  
ltioll in tha t  city, and mid :  


So f a r  a s  the  personal-properfy t a x  attempts to  reach intangible 
Eorms a f  wealth, i t s  administration is so comical a s  to hnre become 
I byword. I t s  pmctice has come to be merely a requisition by the  
,oard of assesssors upon leading citizens for such donations a s  t he '  
lssrssors think should be made, and is paid as assessed or reduced nc. 
:ording a s  the citizen agrees. With the estimnte of tho'nssessor, s ~ i h  a 
nethod of collectiug I'erenue mould be n serious meunce to democratic 
.nstitutions mere i t  not so generally recognized us a bowling farce. 


The Boston Post  of Ju ly  27, 1906, in-discussing this question; 
:aid : 


I t  is notorious thnt  the greater pa r t  of taxable pcrsonal property 
stapes the payment of contribution to the support of the Gorernment 
luring the lifetime Of its omners. I t  is considered no crime to  hide 
rich property from the rlem of the assessors. The practice is well- 
~ i g h  unirersai, contrary though i t  is to the principles of morality. The 
~ n l g  point n t  which the comulunlty can I?Y hands upon such concoaled 
,rogerty and levy the .contribution r ~ b i c i  it ought to have paid is 
 hen i t  is exposed to  r l e ~  in the probate court. In  New Pork i t  mas 
ecently shown tha t  estates in iwobate aggregating $2~7,.000.000 had 
tood for only $17.000,000 for  purposes of tasation donng the life of 
heir deceased owners. 


What is  true in New Pork City regarding the a s s e s s ~ n e ~ ~ t  of 
)ersonal property n~here  the person taxed mal~es  his on.u rc- 
urns, a s  he  must do, of the  amount of personal property owned 
by him, i s  equally true in all other parts of the United States. 


Will not the officers of the United States Govern~ncut probably 
oufront similar conditions in atte~n[)tin~toenforceu~~i~~co~~~~tas? 


NEW PORK TAX COJIUISSION. 
I n  1906 the legislature of the State of New York authorized 


beaappointment of a- special t ax  co~nmissiou to iur:estig:~te :u11d 
ousider the  various schemes of taxation a t  tha t  l-irnc exifilihg 







Mr. DIXOS. Tlie Senator from 1ovr:t will realbe the fact 
t l~n t  ui~lcss tllerc is an inheritance tax such a mall will escape 
forever. That is the time when the tax collector does get a 
chance a t  him, and we do not propose to limit an inheritance tax 
to only 2 per cent of the value ot the property. 


MI-. CUJIJIINS. Would the Beuator be williix to add in the 
inheritance tax all the t a r  the man had escaped during his life? 


Mr. DIXON.  pero on ally, I should not object to it, and I shall 
be glad if the Senate mill amend the House bill in that regard. 


Mr. BAILEY. I11 rhat way you would take most of his estate. 
Mr. CUAININS. Something of that sort might be very satis- 


factory even to the proponents of the income tar.  
Mr. BAILEY. If he lived loiz  enough, that .mould result in 


taking it all. 
Mr. DISON. And on such estates I mould levy such a heavy 


itax, especially in the case of the collateral heirs, that there 
would be no question that the State would take its just part of 
.the taxation that had been escaped during life.' 


I commend to the hleulbers of the Senate thc report of the 
'New Pork tnx commission, a s  containing the most valuable 
information that I have been able to find in all my research 
about these various phases of taxation. A iui~lority of 2 
members of that commission, out of a total membership of 15, 
recommended the enactment, by the New York legislature, of 
a state income-tar jaw; but in view of the findings of fact above 
quoted, other members of the commission, believing it  mould 
only result in a continuation of the present system of rank ine- 
qunlity in taxation, snkl : 


1C.c therefore cot~cltrdc ikat  attu form of s t a t c  iricoli~c tax i s  at preseilt 
inadoisable. 6omc of tlrc undersigned rocre Uears ago llt favor O f  such 
a scltemc, but a closer ncquatntnrtce 9mth t l ~ c  adaiinistlulire uiid cco- 
tiooiic coildztiotls o f  Ame~~rcoa l ifc A m  forced them to  the ,  ~0ll~l1iSi0lL 
that a s ta te  inconrc t a r  would bc a failure. Tlie prospect rs bcaritiful 
411 tltcoru, bwt usclrss ilr Uct~iaZ practice. 


I mote further from their discussion of the income tax: 
Wc feel that the only result of levying such a direct income tax 


resting on the listmg of all  incomes by the taxpayers, would be, a s  16 
the case of a vigorous personal-property tax, t o  increase, not equality. 
but perjury and corruption. The law mould remain a dead letter, a s  is 
the case in most of the American Sta tes  where the income t a s  is now 
imposcd, o r  i t  mould tend to a c z t e  illicit bargams between the tax- 
payers and the assessors. * * The rich cxper~ence of the United 
States shows conclusively tha t  an  income tax * - * mould be in- 
affectire. Even the national lncolne tax during thc civil mar was a 
notorious ofender in this respect. The amount of rcrcnuc derived from 
i t  was ludicrously small;  in fact, from carcful investigations, i t  has 
been shown that  in the State of New Tork during the civil n m ~  the  
federal incomc t a m  worked sc+rcely, if at all, better than the personal- 
ni.onwtr tar. when its admmistratlon became a byword throughout the 


Jk. BAILEY. I coulcl hardly be surprised that a com~nission 
appointed in a State where such gross frauds are practiced 
would despair of ever making anyone contribute his due share 
to the support of the Government. But I rose simply to record 
my ,protest against ,my respectable official body in this country 
presenting such an indictment against the American lleo~le and 
against the American system of goreinment. To tell that we 
should not call upon men to contribute their fair proportion 
to the support of the Government b e ~ l u s e  they will not obey 
our call is to indict our system of gol-ernmeut a s  a failure; 


I think no valid argument cau be inade against any tax in 
this country, e x c e ~ ~ t  it  be against the justice of it. I 11-111 never 
agree that it  is a good reason  g gain st levying a t as  that some- 
body mould perjure hinlself to evade the paymeut of it. 


Nr. DISOK. With the Seuator from Teaas, I ~ w s  aslounded 
a t  some of the conclusions of the t ax  commission. They started 
o d  apparently to franie an income tax. They frankly say so. 
I t  mas a nonpartisan commission; five werc appointed by Goy- 
crnor Hughes, five by the speaker of the how?, and fire by 
the lieutenant-gorcrnor-proi11i11ent, distinguished, high-grade 
cltisens of Xew York State, whose names are synonymons mith 
fair dealing and high integrity in private and public lifc. They 
argue all through the rcl~ort that while the income tns  is the- 
oretically the beautiful onc, they my frankly, after taltiug into 
consi&ratioil economic, social, and political conditions :IS now 
existing, the only \T:I.V lo m:tke the ~ersonal-property owner bear 
his shnre is through the probate court and an inheritance lam. 


Mr. BAILEY. That does not fall  on him a t  last. The man 
who has cheated the Government escapes through the grave, 
and the burden falls on those who are the beneficiaries of his 
good will I thoroughly agree with the Senator from Nontana 
in favor of an inheritance tax, though I would prefer it  re- 
served, as such, to the States. The one man in this ~ ~ o r l d  who 
has no right to complai~l anywhere or a t  any time about a 
tax is the one who is getting something for nothing, aud get- 
ting it through the agency of the Government, as a man does 
aljvays when the Government takes from the dead and hands 
it  over to the living, whether under a will or under a statute 
of distribution ; and I hale UO objection to taxing him. Indeed, 


I suppose I would t a r  hi111 honlewhat inore onerously than the 
Senator from Montana. 


air. DIXON. I doubt whether the Senator would. 
Mr. B.411,EY. If the Senator would go as far a s  I nVould, 


me mould go a long m y  toward eradicating the "posthumous 
avarice," which Hargrove denounced with such great and ju& 
severity in the celebrated case of Peter Thellusson. 


Mr. DIXON. I f  the Senator will kindly listen to the re- 
mainder of iuy argument, I think he and I mill be found in ab- 
solute accord iu the matter of " posthumous avarice." 


Mr. BAILEY. I was interested in what I heard. I only 
want to say that when any official body in this country admits 
a lam is just and then says it  can not be enforced because of 
the greed of the men against whom it opemtes- 


Rlr. DIXON. They say there is a ulore feasible method. 
Mr. GALLINGER. I will ask the Senator, if.he can, to tell 


me how many of the States have to-day an income-tar law. 
Mr. DIXON. The only ones I personally know of are the 


Btntes of Massachusetts and North Carolina. 'I am informed 
by a Senator on my right that there are four, but I am not ac- 
quainted with the fact. 


Mr. GALLINGER. I have an imnression that the lam in 
'hlassachusetts- 


Mr. BSILEY. Before the Senator from New Enninshire nr& 
u---- 


Mr. GALLINGER. Yes. 
Mr. BAILEY. The State of South Carolina also has one, I 


am told. 
Nr. GALLINGER. I hare an iml)rcssion that the law in 


fifassachusetts has fallen into, to use a well-known phrase, 
"innocuous desuetude;" that no effort whatever is made to, 
enforce it, and no returns arc made under it. That is m y  im- 
pression. 


One other matter. We hare in our St:lte a collateral inherit- 
a w e  t a s  which is producing a very fine revenue to the State; 
and if i t  were not for that, I would feel that that was the best 
possible mode of federal taxation, if it did not interfere to too 
great a n  estent mith the revenue the State derives from that 
form of Llsation. 


One other point. I am not going to apologize for men who do 
not make returns on securities that they hold, and yet there is 
a rensou for i t  founded in human nature. In my own little city 
the rate of taxation is either 2.20 or 2.30-1 have forgotten 
which-and bonds are  held by our people that pay 3* or 4 per 
cent. I f  those bonds werc returned, the owners mould have 
froln 1 to 13 per cent returu on the inrestment that they had 
made, and I apprehend that  that circumstance induces many of 
them to persuade their co~isciences that i t  is not expected that 
they \\,ill wake the return, and, to a very large extent, they do 
not n~alce the return. 


I t  is no excuse, but i t  is  a pretty common practice. I do not 
l<no\\r how a ilatioual inconic-tax Ianr might work, whether it  
would be eraded, a s  i t  seems to be wry largely evaded in the 
States that have such laws, but I do believe that if i t  mere not 
for the fact that thirty-odd States hare collateral and direct in- 
]leritance taxes, that that, after all, would be the best form of 
taxation that we could derise. 


I f r .  DISON. When I show the Senator from New EIa~np- 
shire, by the actual returlls from these 32 States that take a 
little toll, that the state tas, ~ r i t h  that Proposed in the House 
bill itself, is  a mere bagatelle, why is not this the most equi- 
table form after :dl? 


11r. GALLIXGEB. I shall be glad to listen to the Senator. 
DIT;ON. I want Senators to listen, especially to the 


latter part of my speech, for, with all due deference to my 
fello~v-&nators, I thiulr they mill find some things in it that 
Jx,ill be of interest. I will not detain you very long. 


Jlr. fiETE1tIDGE. Just one word 011 the polnt the Seuator 
fronl x c \ ~  Ilampshire raised. Because a State has an inherit- 
ante t;~s it does not follow that the Xation ought not to haye 
au. inheritance tax also, and it6 enactment, of course, n.ould 
deprive the State of that source of reveiiue; and so just is 
illheritance tax, since the inheritance is given ouly by I : L ~  
and not by natural right, that it might not only be doublccl and 
trebled, but quadrupled alld still be more infinitely just thau any 
other form of tnsntion, because it  is taxation upon some persol1 
who has ne\-er carued ouc dollar of it. 


I \rould ask the Senator from JIontaua, who, I see, has ;i\en 
u i s  subject very careful research, if his research shows this: 
The States, of course, have both sources of relenuc, oud the 
esperience of one hundred years has n1:ldc tlleii~ ncnrly all 
adopt inheritance tax, whereas ouly three or four of then1 11:1re 
adopted the income tax. I ask whether the reason of iliat 1 ~ s  
been that they found in the one case rhat the iullerital~ce (a$ 
gave a better return of revcnuc than the iliconlc tax ~ : I Y C .  Is 
that the case? 







gives the State the right to take large toll for the privilege of in- 
heritiu:: wealth thnt the beiieficiary never created. 


Dnri~lg the past few years the inheritance-tas idea has all- 
1w:iled   no st strongly to thinking men. Practically every civi- 
lized llatioli escept our own has already adopted i t  as  a perma- 
nent 1~:lrt of its natiollal rercnue. 


The ililieritance tax has been imposed by the United States 
Gover:iment temporarily on three separate occasions. First, by 
the act of July 6, 1797; second, by the act of July 1, 1862; and 
nlore recently by the act of 1898, that was repealed four years 
la tcr. 


president Roosevelt in his message to Congress on the 4th 
day of December, 1 9 0 6 a n d  I want the junior Senator from 
~ d a h o  to listen to this-said, in reference to inheritance and 
inconle taxes : 
' There is every reason why when our next system of taxation is re- 
rlsed the National ~overnmknt should impose a graduated inheritance 
tax 'nod if ~ o ~ ~ l b l e  a graduated income tax. The mnn pf great 
wedlth okes a peculia'r obligation to  the State, because he derwes spe- 
cial adrantages from the mere existence of government. 


IIr. BORAH. I agree with the President entirely. I think 
the man of great wealth owes i t  before he dies and while he is 
here a s  n-ell a s  after. I agree with the President also in the 
proposition that we should have a graduated inheritauce tax, 
and I would graduate it  so that with the birth of the child, the 
direct heir, i t  would be very light. 


Rlr. DIXON. President Taft in his inaugural address de- 
livered in this Chamber less than four months ago said: 


Due largely to the business depression thnt followed the llnancial 
panic of 1007, the revenue from customs and other sources has de- 
creased lo such an extent thnt the expenditures for the current fiscal 
Fear r i l l  exceed the receipts by $100 000 000. I t  i s  im erative that 
such a deficit shall not continue and t& framers of t i e  tariff bill 
must, of course have in mind the' total revenues likely to be produced 
by it :md so &:ingo the duties as to secure an adequate income. 
fjhould it be im ossible to do so by import duties, new kinds of taxn- 
tion must be a&pted, aqd ayoqg these I recomlpend a graduated in- 
heritance tax as correct in prlnclple and ns certnln and easy of coliec- 
tion. 


The Committee on Ways and Means of the House of Itepre- 
se~ltatives adopted the recommend:~tion of President Taft and 
inserted the provision in the prescnt bill, based on the New 
York State inheritance-tax law, and estimated to yield, a s  I 
understand from members of the House committee, about 
t\~rcnty-five millions per year. 


Why this wise provision should be rejected by the Senate now 
and in its stead to send the country into a laborious and cir- 
cuitous campaign for an amendment to the Constitution in 
order to make an inconie tax surely possible, I am a t  a loss to 
understn1:d. 


The reasons advanced, that many of the States have already 
adopted inheritance-tax provisions for raising revenue, to my 
luind is not a tenable one. For the income tax must be leviecl 
from the same general class of citizens from whose estates the 
inheritance-tnx revenue luust come. 


. The fact that 33 States hare already adopted inheritance-tax 
laws in my mind detracts but little from the argument for a 
national inheritance tax. The field is so fertile that both State 
aucl Sntiou can easily take tribute and no individual be dam- 
aged. 


As a nmtter of fact, while the States have iuheritance-tas 
lam-s on their statute books, the amount collected is a t  the 
present time a mere bagatelle. 


I 1ic:trd in the b~ginuing of this debate, when the question 
was aslml why the Viunnce Coililllittee did not report the House 
provision regarding the inheritauce tax, that 32 States hare al- 
ready adopted it  and we do not lvnnt to invade the domain of 
Elates iu this collection of revenue. I do not believe the Senate 
as  a whole realize what n farce the inheritance t a s  is in the 
33 States that litlvc already adopted it. With the esception 
of 3 or 3 States it  does not amount to enough hardly to pay for 
the pri~~ting of t l ~ c  st:ltutes by which the tax was enacted. 


I 1v:ult you to listen to the returns. We haw heard so much 
about the great field of tasatioll to the individual States, I want 
you to laow the truth about it. 


The nhole amoun't of tax leried from this source by all the 32 
States in 1905 was oiily $10,039.461.71; aud I think, about 
$G,000,0(IO of the total aiuount can~e  from the State of Scm Torli. 


The fact that 7 St:~tes ennctcd inheritance-tax laws while the 
xational Government was also collecting the snlne tax from 
1598 to 1902 shows that no fear was entertained on that score 
by the state legislatures. 


I .ask pernlission to here insert a table showing the amount of 
revenues collected by the ii~heritancetas laws of the different 
States for the year 1905, which was the only accurate complete 
returu that I could find. 


The table is as  folloms: 
s t a t e  reccntcc from inlrcrifancc taces. 


State. I Fiscal 
mar. 


Virginia ----------------------------.-------------------- 190i0 
Wnshington .........--.------------------------------------- 19054 
West Virginia ..-.--...-.------------------ ----- ----------- 19054 ! 


Total continental United States --........--.--------. .....-. 
Halraii .-..........-----------------------------.--------. 19054 
Porto Rico ...-...-.--....----------------------------------- 19054 


Total ..........-...-----------.-----------.-----.-----. I 
a Direct inheritance tax not fully in operation. Refunds 


ducted. 
One-half of receipts for two years. 
Refunds ($30) deducted 


d Lam of 19b5 not fully in operation. 
Law of 1903 not yet fully in operation. 


f Including direct inheritance tax repealed 1906. 


- 


$45.13) de- 


The great State of Oiio, with hundreds of estates of great 
wealth being transmitted to beneficiaries that year, who had 
toiled not, neither had they spun, for the vast accumulated 
wealth handed down to them, collected from her iuheritauce- 
tax lavs only $124,456.69. 


The State of West Virginia- 
Mr. BORAH. What is the per cent in that State? 
Nr. DIXON. As I recall it, the state government of Ohio 


cost about $15,000,000 a year to administer. 
Mr. BORAH. What was the per cent that was levied as  an 


inheritnnce tax? 
BIr. DIXON. About the same amount, I think, provided for 


in the House provision. 
Tall; of robbing the States! In  the great State of Ohio it  did 


not produce- 
Mr. BORAH. Of course, if no one died- 
Mr. DISON. But they are always dying. That is one of 


the beauties of this inheritance-tax law. I t  can not be escaped. 
1\11.. SCOTT. The climate of West Virginia is so good that 


me lire to be very old there. 
Mr. DIXON. I want the Senator from West Virginia now to 


listen. Tlie great State of West Pirginia, with its accumulated 
wealth of billions of dollars represented by its immense coal, 
iron, and oil fields, i ts timber lands and railroads, scores of 
millions of which that year were handed down to the ~ e o p l e  
who had little or nothing to do with its creation, collected frolu 
her inheritance-tax lavis the insignificant sum of only $2S,052..10. 


Yet yon talk about holding back the inhcritt~nce-tau 1)rorisioll 
of this bill and not "robbing the States." 


hlr. SCOTT. I will say to the Senator from Rlontann, if he 
will allow me, that I will admit that the inheritance tax has 
remained a dead letter on the books of West Virginia for n great 
many years, but from the showing of last year you will find 
much more. 


Mr. DIXON. This i s  for the years 1905 and 1906. 
Mr. SCOTT. I t  was a dead letter virtually before. 
Mr. BRISTOW. I should like to inquire if the cause of such 


a small collection is due to the evading of the tas. 
Mr. DISON. The tax cnii not be cv:!dcd, for the reason that 


the probate court records me  an open boo!;. 
bIr. BRISTOW. Why mas i t  not collected, then, if it call 


not be evaded? 







Tl~a t  year great States like Indiana, Texas, Iientuclcy, A h -  
b:ln1:1. I<:uisns, Icktho, South Dakota, Rhodc Isl:uld, and a 
ilozcn otl~crs haring no iuhcritauce-tas Ian-s, neither State no1 
Xatio11'11 Govcnlmei~t, tool; anything from thc hundreds of 
iuillioi~s of dollars that passed from their dcad owners to the 
living l)cnchfici;~rie.r, who did nothing only take and spend theil 
" nne:lrllcd increment." One or two of these States have sincc 
adopted inheritance-tax laws. 


During this year (1903-6), while this great Nation, a s  a 
I\':ltion:~l Government, took nothinr: and the constituent States 
took only $10,000,000 frorli iuhcrited wealth to help defray an 
espciiw of more than $3,000,000,000, largely expended in pro- 
tecting property, the nations of Enrope collected from this, 
the most equitable of all forms of taxation, euormous amounts. 


INI IERITAACE TAX IX EUROPE. 


During the year 1903 England collected about $94,230,00( 
from inheritance-England, with a populatiov of 44,000,000; the 
United States, with 00,000,000 population. 


F r : ~ u ~ e  from her inheritance-tax laws collected last year 
$35,123,000, and in addition thereto an additional local tax from 
thc snlne source. 


In Germany, until 1906, an inheritance tax had only been 
imposed by the separate States of the Empire. But by the im- 
perial fnaucial act of July 3, 1906, n federal inheritance-tax 
law was enacted, mhich allots to the separate States a part 
of the proceeds and a t  the same time allows them the privilege 
of levying additional inheritance tases on their own account. 
The i~ni~crial Ins prodr~ccs about '72,000,000 marks annually, 
of which 4S,O00,000 marks go to the Empire, leaving the States 
24,000.000 marks, about the same amount as  thev formerlv re- 
ceived froin that source. 


Alr. CRAWFORD. Mr. President- 
The VICE-PRESIDEST. Does thc Senator from JIoiitana 


~ i c l d  to the Senator from .South Dakota? 
Mr. DISON. I yield to the Senator. 
Mr. CfrAWFORD. I should like to know if the Senator ha? 


ascertniued hon- much was received by the Gorernment uncle1 
the inheritance tax when it was in force? 


Air. DIXON. About $5,000,000 a year. 
Mr. CRAWFORD. KO more than that? 
Mr. DISON. I think before the act Kas repealed, snbse- 


queut to the Spanish-American war, i t  yielded altogether about 
$20,000,000; but it  was a very slight tax. 


Snritzerland, Italy, Australia, Kenr Zealand, each hare in- 
heritance-tax lams, in every case taking much larger toll than 
any siiuilnr Ian7 in any State of the Union, and far  more drastic 
thau that proposed by the House bill. In fact, the United 
States is practically the only civilized Kation that has not made 
the iuheritance t a s  a part of its system of national revenue. 


The iuheritance-tax schenle in the House bill is niost mild- 
inanncred in its provisions as compared with thnt imposed in 
Europe. 


Uuder its provisions, estates valued a t  $10,000 and not esceed- 
ing $100,000 pay a tns  of 1 pcr cent of the nlarlret value; if ex- 
ceeding $160,000 and not exceeding $500,000, 2 per cent of the 
ii~arlrct value ; if csceeding $500,000, 3 per cent. 


Thc foregoing provisiolls :ll)ply to the direct heirs, iucludinq 
father. mother, husbaud. wife, child, brother, sister; to the col- 
lateral heirs thc rate is 5 per cciit straight. 


I find that the rate imposed in the House provision is  ap- 
prosi~nntely that in force in the various States that have 
adopted an inherirancc-tax provision. So that in the event this 
present IIouse pro\vision regarding inheritances should be 
adopted, an estate upo11 which the tas  n-as collected both by the 
State and Katioual Governments would only contribute to both 
2 per cent through the direct hcirs and 10 per cent through the 
collateral heirs. 


As against this t : ~ s  the French Government takes fr-om the 
direct heir from 4 to 7 pCl' Wilt and from the Collateral heir 
fronl 12 to 20 pcr cent, the t as  there, as  in a11 foreign countries, 
mryiug bolh accordiilg to the :lmou~lt inrolvcd and the mrl-inz " - 
ltiii&i<. 


In Fmuce, wl!crc the estate cscecds 50,000,000 francs (about 
$10,000,000), the Statc talrcs 5 per cellt from the direct heir and 
as  much a s  20 per cent fro111 the sccond cousin. 


I11 Gcrulany thc rates arc so sharply i)rogrcssivc that inhcri- 
tauccs cscecdiug 1,000,000 marks ($230,000) going to distant 
relatives are taxed 25 per cent. 


England sharply graduates her inhcritancc tax f ro~n  about 
1 pcr cent 011 estates between $GOO and $2,500 in n l u e  to from 10 
to 15 per ccut on estates escecding fi60,000 ($3,600,000) in value. 
In  aWition to the above " estate duty," thcrc is a " legacy duty " 
on pcrsoual property aud a " succession duty" on real estate 
passing to collntcml heirs, gmduated according to the relation- 
ship existing bctwcc~~ the decedent and the heir, from 3 per ccut 
for brotlicrs and sistcrs to 10 pcr cent for distaut relatives. 


Mr. HETBURN. Mr. President- 
The VICE-PIIESIDEST. Docs the Senator froin BIontana 


yield to the Senator from Idaho? 
Mr. DIXOX. Certainly. 
311.. HETBURN. I rise nierel~ to suggest thnt the comparison 


between Englaud or Germany and this country is hardly a fair 
comparison. The presumption in both of those countries is, and 
ah-ays has been, that the estate belonm to the lord of the fee. 


~ -~ - -.. 
There is n natural presumption in far& of it  thus passiug, and 
the inheritance tax is a fine in the nature of n release. Wc 
hare no corresponding element in our Government whatever; 
There is no presumption that the Gorernment of the United 
States is the owner of the estate of a dcceased person. We are 
purely creatures of legislation, and I think i t  is hardly fair to 
compare the principle in those countries with this country. 


I do not very much differ in the ultimate conclusion from the 
Senator from Montana; but I do not think, a s  a n  argument, 
that i t  is entirely fair to compare the conditions in those coun- 
tries 11-ith conditions in this country. I think the Senator will 
find a stroiigcr reason for the imposition of an inheritance tax 
under our system of government. 


Alr. DICK. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Montana 


yield to the Senator from Ohio? 
Mr. DIXON. I do. 
Mr. DICK. I may suggest a little further estension of the 


illustration =lade by the Senator from Idaho in this, that in the 
foreign countries referred to they levy their tns  a s  one general 
t a s  upon all the people, while here we are dealing with 46 
States. 


Nr. DIXOS. The Senator from Ohio is mistaken. The Ger- 
n ~ a n  Gorernment expressly levies the tax and divides i t  pro ratn 
in certain l~roportions from the tax received from thc collateral 
heirs, and leaves the individual States of the German confedcm- 
tion the riglit to levy on the direct heir. 


hir. DICK Then there is a very great difference, because 
they levy the tax and distribute it, while me do not permit tho 
States to be disturbed in their methods of tasation by the Fed- 
eral Goreiument from any standpoint whatsoever. 


AIr. DIXON. I can not conceive of the reasonableness of that 
argument. VTe are proposing to do in the House provision es- 
actly what the German Government is  doing. 


Mr. CUAlRlINS. Before the Senator passes on- 
The VICE-PRESIDENT. Does the Senator from hIontana 


yield to the Senator from Iowa? 
Blr. DIXON. Yes. 
Mr. CUAIBIIKS. I was very much impressed n few moments 


ago by the statement of the Senator from Montaiia to the 
effect that the United States was about the only civilized natioii 
in the world that did not lery an inheritance tax. 


Mr. DIXON. As a natioiial tax. 
Mr. CUMBIINS. As a national tax. Undoubtedly the Scn- 


ator, as  he has been esamining this matter, can also answer 
whether the United States is not abgut the only civilized nation 
that does not levy a national income tax. 


Mr. DIXON. The United States is about thc only civilized 
nation that does uot levy an income tax. I want the Senator 
especially to understand my position. I believe that both the 
income tax and the inlicritance tax reach the same source of 
supply. One, I contend, is easily collected and the other is not, 
especially in view of the adverse decision of the Supreme Court. 


Mr. CUMBIINS. I think I understand the Senator from 
RIontana. I know that he is not hostile to the incou~e tax; but 
I \muted those two statements to go out together- 


Air. DIXON. They are both in the RECORD. 
Alr, CUIMNIKS. So that the country might know that we 


were not only the only nation which did not lery a national 
inheritance tax, but n-e were the only considerable uation in 
the world that did uot levy a national income tax. 


Mr. DIXON. That is correct. 
Alr. SUTHERLAKD. Mr. President- 
The TICE-PRESIDEST. Docs the Scuator fro111 Riontana 


yield to the Senator from Utah? 
Alr. DISON. I yield to tllc Senator from Utah. 
Mr. SUTHERLAKD. Call the Scnntor froiu hlontaun tell us 


whether or iiot thc German Empirc l e ~ i c s  an iuconle t as?  
Mr. DISON. The Gcrman Empire levies a Ins on collateral 


wirs. 
Mr. SUTHERLAND. Xo ; an income t a s ?  
Mr. DISON. I think they do. 
Mr. SUTHERLAND. Rly understanding is to the contrary. 
hlr. DISOPU'. I an1 not positive. 
Mr. SUTHERLAND. I understand that the Gerluan Empire 


loes not levy a national incoiuc tax, but some of the States of 
:he German Einpire do. 


Mr. DISON. That may probably bc correct. 







Air. OWEX. AIr. President, I do not agree with the Senatol 
from hlontnna [ 3Ir. DJXOY] that  the psycliological moment i s  at 
hand for the adoption of the inherit:mce t a r .  I have not the 
slightest iden that  there i s  any probability of the programme laid 
domi by tile con~mittee being changed in any respect. But I am in 
thorongh accorcl with tlie view of the Senator from Montana 
in regard to the wisdom and propriety of an  inheritance tax  
I favor, equally, the income tas. But I regard the inheritance 
t a s  a s  a matter of f a r  greater importance, and that  i t  ought 
to be added to our permanent fiscal system, not only for thc 
purpose of raising revenue, but for the  further and more im. 
portant purpose of abating the increasing danger of the accw 
nlulation of fortunes swollen beyond all  reason, which now eon. 
stitute a menace to  the  stability of our finance and of OUI 
commerce and to the liberties of the people of the United States 
nnd of the civilized world. 


I suggest to the Senate a progressire inheritance-tax amend 
ment, Ghich I ask the Secretary to read. 


The VICE-PRESIDENT. Without objection, the Secretarj 
mill read the amendment proposed by the Senator from O w n  
homa. 


The Secretary read a s  follows: 
PROGIIESSIYB ISI IERITASCE TAX AJIESDJIEST. 


Mr. OVEN. blr. President, the Finnnce Committec has  struck 
out tlie inher i tn~~ce- tas  proxision of the House of Ilepresenta- 
tires. I t  should lial-e been heavily increased and made pro- 
gressire on the sn.ollcn fortunes of the country. The .most 
i~nportant need of the people of the United States of this geuera- 
tion requires the abalenient of the gigantic fortunes being piled 
lip by successful monopoly, by successful stock jobbing, by slrill- 
ful appropriation under the protection of the law of all the oppor. 
trinities of life, and which lial-e brought about a grossly inequi- 
table distributibn of the proceeds of h u n ~ a n  labor and of the 
rnlues creatcd by tlle activities of men. 


I hare framed this prorision for the express purpose of pro- 
posing a readjustment in the distribution of wealth in this coun- 
try in a manner which will restore to the people who ha re  
cr(qted i l ~ c m  r:llucs the gigmltic sums approprinted either 
1 ) ~  fraud or by the germission and the assistance of the lam 
itself. 


DISTRIBUTION O F  WEALTU. 


Mr. President, I h a r e  heretofore shown to the Senate in a 
manner most conclusive that  the very great part of all of the 
wealth of this country has  already passed into the hands o f '  
less than 10 per cent, and orer half of the national wealth into 
the hands of less than 1 per cent of the people. (P. 32S2, CON- 
GRESSIONAL RECORD, June E . )  


Spahrs's table for the  distribution of wealth in the United 
States, .talcen from his  work, "The  Present Distribution of 
Wealth in the United States," mhen our national wealth was  
$60,000,000,000, i s  a s  follows : 


--- . ~ t . 1  ...--...........-- ~13.m.m l l m . o  I (,em j w.OOO.mo.mo m.0 l- 
The inequalities have been steadily growing worse, and when 


a single person's fortune is estimated a t  a thousand niillions 
and is  gathering in $50,000,000 per annum of the net proceeds 
of the products of the  labor of this country, while millions of 
human beings can not lay aside $50 apiece per annum, what 
must be the inevitable result? It is  this condition, half under- 
stood, that  i s  dereloping rapidly n sentiment of radical social- 
ism, discontent, and social unrest. 


Moody's Manual of 1907, page 30, presents a I' General Sum- 
mary" of corporations offering stocks and bonds for sale to 
the stock exchanges and recorded by him in great detail in a 
volume of nearly 3,000 pages, a s  follorvs: 


Total stocks nnd bonds. 
Steam railroad division . . . . . . . . . . . . . . . . . . . . . .  $15,436 738 000 
Publlc utilities division -------------------------- 8,130: 46$000 
Industrial division ------------------------------ 10,150, 333,000 
Mining division -_-------------_----------------- 2,525, 173, 000 


36,248, GGS, 000 


I n  addition to this enormous volume of corporate wealth, 
which comprises a registered 'one-third of our national wealth, 
lhere i s  an  unregistered roluuie of corporations which are  close 
:orporations which do not sell stock, which are personal corpo- 
mtions, aniounting to  thousands of millions of dollars. 


I respectfully call your attention to the Statistical Abstract 
of 1907, Table 244, which sets forth the nrealth of the  United 
States, which shows clearly where i ts  approximate ownership 
may be found, to wit : 


Tablc 2)4, StatisticnZ Abstract, 1907. 


Imported merchandise ........................... 
llining products -------------------------------- 
Clothing and personal ornaments ----------------- 
Furniture. carriaarcs ............................. 


Khere  do the city laborers under protection come in a s  joint 
heirs of modeill prosperity? 


Wliat part  of this wealtll created by labor i s  theirs? 
They ha re  no real estate, no lire stock, farm machinery, 


' 
uanufacturing macllinery, railroads, or under any visible clnssi- 
Scation. The only thing that  they can hare  under this tabula- 
5011 is  clothing anii a little personal property. 


And yet tlic l~ rod~ ic t s  of the labor in our slmificd ~nnnnfnctur- 
ng industries of 1005 reachcd n total of $14,S01,147,OSi, for 
5.470,31 wage-earners, whose ~ r o d u c t  was therefore n-orth 
p2,7OS per capita. 


These people rcceired $2,Ci11,.540,.531! in wages (Stat .  .\bst. 
U. S., 1907, p. 144), or $479 per cnl~itn. 


This $959 each ninst feed and shelter m ~ i l  clothe ant1 e(111- 
!ate and proride leisure a l l~l  the joyous participation in the 
:oninion proridelices of God for nu arerage of three DcOple, or 
~ b o n t  $160 each ger :lllllum, or about an arerngc of $13.:1:; 1)er 
nonth. 


There can hardly be muc l~  11i:lrgin of saving under the circmn- 
itances for sickness, ill liealtli, nccitlcnt, or loss of employincnt. 







CONGRESSIONAL RECORD-SENATE. 


In Kcw ivorl; City, with orer four millions of people, less than 
1 in 40 has any real estate. 
ESOB>IOUS TEALTI? ISIIERI'SLD BY A nIAX'S CnILDnES IS WOBTHLESS IS 


THC UIGHEST &VD BEST SCSSE. 


Mr. President, i t  takes a human being of the first magnitude 
to :~dminister an estate of $10,000,000 v i t h  wisdom and cffi- 
ciency. I\'o human beiug can properly consume the income s f  
such an estate, which, a t  5 per cent, will make a n  mcome of 
$500,000 per annum, $1,366 per diem-about a hundred dollars 
an hour for every waliing hour. 


Since such rast sums of money can not be properly used by 
the individual in the gratification of any just personal needs, and 
since its possession frequently leads to the wildest estrava- 
gances, to the establishment of false standards of life, and often 
kads to harmful dissipation and vice, and sometimes even to 
the corruption of our legislatures, of our administrative offices, 
and of the judiciary itself in the crafty ways by which we all 
know human beings can be misled, a wise public policy should 
establish a system of government which xi11 restore to the 
people so much of the swollen fortunes developed by our mod- 
ern methods as  justice demands. 


No thoughtful student will deny that these gigantic fortunes 
represent values created by the labors and the activities of our 
people. No man can deny the moral righteousness of restoring 
to the'people by legacy duty that mfiich they have created and 
which has been taken from them under legal processes and by 
fair legal means, in the best view of the case, and by crafty, 
unfair, and illegal means in the vrorst ~ i e w  of the case. 


TJIC TAX MORALLY AXD ETHICALLT JUST. 


I t  will do no h a m  t o  the legatees of Fhese swollen fortunes 
to contribute to the State a reasonable percentage of such 
fortunes. They receive these fortunes a s  a gift, without effort, 
without senice, and are purely beneficiaries of a public legal 
gratuity, which permits them to receive, without consideration, 
vast sums by authority of a public statute. 


I t  is true, Mr. President, that the usual inheritance statute 
itself, based upon the obligation of the pment to provide for his 
child, is thereby justified ; that the child, the wife, the dependents 
hare moral claim for support out of the proceeds of the labor, 
self-sacrifice, ambition, o r  providence of the parent; but these 
eonsiderations are abundantly recognized and yxorided for in 
the amendment which I have the honor to submit. They are 
more than provided for; they are left rich beyond every pos- 
sible desire or need of a well-ordered mind or a well-disgosed 
heart. 


TI-e all agree that it would be unwise to remove or weaken 
the incentire of an abundant reward a s  a compensation for the 
great personal virtues of industry, providence, enterprise, self- 
sacrifice, and labor, and the proposed legacy duty will not re- 
more a reasonable incentive, wllile i t  mill put, perhaps, a check 
011 unrestrained ambition not content with tens of millions, but 
greedily disposed to acquire hundreds of millions a t  the es- 
pense of a just distribution of ~ ~ e a l t h .  Common sense and 
sound public policy demand that a fair incentire be not taken 
away from thc humbler citizens, ~ v h o  now, in rast  numbers, 
have not a suificient supply of this world's goods to protect 
themselres against an illness of thirty days, m d  from whom 
every incentire of hope is remored escel~t the pittance of a 
meager daily bread. 


Thi le  we should be considerate of the inceutiw to labor, in- 
dustry, pro~idence, and self-sacrifice on ihe part of strong and 
porrerfnl men, JTC should see to it  that this incentire is not 
ialieu awar from millions of weaker men, or permit one man, 
with the &dmntage of the accunlulated millions dmwn from 
his nncestors, UMDEE THE AUTHORITY AKD PERMISSION 
OF OUR LAWS, io appropriate all of the opl~ortunitics of life, 
and thus dcnri~ e millions of feebler men of the incentive rrhich 
rre all agree is of the highest im.l)ortnnce in dereloping humnu 
bclugs. 


TEE PRJCTICI:  SUSTAIXED BY FOREIGN COGKTRIES. 


Xr. President, the plan proposed is lawful and has been 
pas?cil ufio;~ by the Supreme Court of the Gnitcd States in 
Rfnroun .v. Illinois Trust and S x ~ i n g  Bwk (107 U. S., 2S3), in 
TI-l1ic.11 the court held that the infieritailcc-tax law of Illinois 
~mltcs  a clnssificatioil for taxation which the legislature had 
p o ~ e r  to make, and '&at thc inheritance-tas l a v  does not con- 
flict in any n-ay v i th  the prorisions of the Constitution of the 
United States. 


The court in this case s h o \ ~ s  that these laws hnve been in 
force in  many of ihe Statcs of the United Stntss-Pennsyl- 
~ a n i a ,  1S26; Naryland, 1S44; Delnn-are, 1SGD; T e s t  Virginia, 
1887; Connecticut, h'm Jersey, Ohio, Maine, Xassachusetts, 
IS91 ; Minnesota, by constitutional prorision. 


The constitutionality of said taxes has been declared and the 
princil~les esplained in many cases referred to in the case above 
mentioned. For example, in the United States v.  Perkins (163 
U. S., C25), Rlapp v. Mason 194 75. S., 5S9), United States .D. 
Fox (94 IJ. S., 315), Mager v. Grirua (8 Howard, 490), and so 
fnrtfi -"- --. 


Wit3 the consent of the Senate, I submit a record of the in- 
heritance t a s  of the British Empire, the German Empire, and of 
the German Independent States; and, without objection, I wi l l  
print in the RECORD these tables without reading them. 


TRB PMCTICBI SIJSTAIXXD BY J?OREION COUNTRIES. 


The Ger111ai~ Bmpirc  h a s  e s imi lar  systeaz, imposing the fol lotoim~ int- 
pcrral ? i~ha ' i tancc  tax .  


Per cent. 
Parents, brothers, and sisters, and their children ------_---~------ 4 
Grandparents and more distant ancestors, parents-in-law and step- 


parents children-in-law and stepchildren grandnephews and 
grandni'eces, illegitimate children aclmowl&lged by the fathers 
and theis ooffspring, adopted children and their offspring-------- 


Brothers 2nd sisters of Darents and relatives by marriage in the & 
second degree in collateral lines ----------------------------- 8 


In other cases - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  10 


The t a s  is progressive, the rates given above being. increased in  the case 
of inheritance over 20,000 marks by one-tenth; for each further sum. a t  
first of 20000 or 25,000 marks and afterwards of 80,000 or 100,000 
marks. ~ d r  amounts orer 1,000,000 marks the tax is levied a t  two nnd 
one-half times tlic !asLC rates, makin:: the maximum rate 25 per cent. 
In  tlie case of the immediate relatives, subject to  the 4 per cent rate 
the p~ogression applies only when the value of the inheritance is mori 
than a0.000 marks. On m o u n i s  the  G e r ~ a n  tax is considerably 
hea-iier than the French, because the pro"ressire rates apply to the 
eutire amount of the inheritance, not mer& to  their rrspectlre frac- 
tions ' but when a n  inheritance i s  valued at a sum sl i4i t l r  in  excess 
of t h i t  to which a lower rate ~ p p l i e s ,  the higher rate &ll be collected 
onl? in so far  a s  i t  can be paid out of half tlie amount by which the 
inheritance exceeds the precedinv class limit. 


Besides this, tlie German ind&endent States also hare n progressive 
inheritance tax, nccording to degree of consanguinity, a s  well a s  a pro- 
gressive mte. 







CONGRESSIONAL 


S~vitzerland in like manner has the progressive inheritance 
tar ,  a full account of which will be found on page 41, West, 
Inheritance Tax. 


In the Kether1:uids ; Austria-Hungary ; Italy; Russia; the 
Scandiuavia~l countries, Norway, Sweden, and Denmark; Bel- 
gium ; Slniu ; Portugal ; Greece ; Roumania ; Bulgaria ; and in 
Spanish America, Uruguay, Chile, Brazil, Argentina, Guatemala, 
and Mesico, and Japan this system prevails. 


In Australasia they have heavy, progressive tases imposed, not 
for the financial consideration alone, but also for the pzrrpose 
of breakimg up large estafcs, rising to 10 per cent in Victoria, 
Kew South Wales, South Australia, and Western Australia; 13 
per cent in New Zealand; and to 20 per cent in Queensland. 


Mr. President. some time a ~ o  I called the attention of the 
~ e % t e  to the fact that the n;ortality tables of Australia, and 
particularly of New Zealand, show that they do not have much 
more than half the death rate we have in this country; and i t  
is directly due to the more equal distribution of mealth and the 
better opportunity of life afforded to the mall who toils. 


Sir Cliarles Dillte, in Probleuis of Greater Brita~n, part 6,  
chapter 1, declares that the iustitution of prirate property has 
not been weakened nor capital.driveu from the colonies by these 
progressive tares. The Cape of Good Hope, Cape Colony, 
has like duties. Seven of the principal colo~iies of Canada have 
succession duties with elaborate progressive scales: Ontario. 
Quebec, Kova Scotia, New Brunswick, Manitoba, Prince Edward 
Island, and Briti3h Colcmbia. 


INl IERITASCEl  TAX I S  TIIF: UBITED STATES. 
The iuheritance tax has been recognized in the United States 


by the act of July 6, 1797; by the mar-revenue act of July 1, 
1863; by the act of June 30, 1864; by the act of April, 1S9S. 


This law was repealed April 12, 1902 (32 U. S. Stats., 92). 
The receigts from the inheritance tax of IS98 are shown in 


the following tab1.e : 


Fiscal year. 


Jersey 
New York ---.-----------------. 
North Carolina ------.-.------- 
North Dakota ----------------- 
Ohio .-----.--------------------- I 
Tennessee 
Texas 1 


XECD OF FEDEILkL LAW TO I'REVEST ETASIOZI. 


I call the attention of the Senate to this important fact in 
considering this matter, that whenever a fortune grows very 
large the owner of that fortune can easily transfer his residence 
fro111 a State which has an inheritance-tax la\v to a State which 
has no inheritance-tax law, and in that manner evade it. For 
that reason it is of the highest importance that the Federal 
Government should lay its hand upon the iuheritance tax and 
upon the gigantic fortunes which are built up under our system 
of laws permitting monopoly to grow and flourish in this coun- 
try, so that, a t  the death of the ambitious individual who h s  
profited by our system, the people of the United States may hare 
restored to them that which has been created by their labor. 


Mr. President, I have no idea whatever that the amendment 
mhich I have the honor to propose will receive respectful con- 
sideration now; I do not offer i t  with any such view. I offer 
it because I desire the people of the United States to consider 
it, not because I expect the Finance Conunittee to consider it. 
This provision, if adopted by the people of the United States, 
will provide an enormous amount-not tens of millions, but 
hundreds of millions-that ought to go back to the people of the 
United States; and with that fund me could then hare available 
a supply sufficient to improve the roads of the United States 
from the Atlantic to the Pacific, to improve the waterways of 
the United States and make transportation cheap, so that the 
tremendous outflow of the mealth of the people of the United 
States and their products might find an easy pathway to the 
sea and to the commerce of the world. 


When this policy shall hare been adopted by the people of the 
United States, i t  mill check the rery dangerous accumulations 
of gigantic fortunes which now comprise a serious menace to 
the people of the rnited States. Where a single fortene reaches 
a thousand milliom and an annual income of fifty millions, 
increasing, a s  it  must, in compounding geometric ratio and 
being typical, i t  is  obvious that such an unequal distribution of 
the proceeds of human labor is not only unjust, unwise, but is 
dangerous to the peace and stability of the world. 


Fifty millions of aunual accumulations in one hand means 
the deprivation of many millions of people Of a part of their 
slender earnings, and the accumulated force of all the demands 
of all of the great fortunes of the country, with their total 
esactions, means the i~upoverisllnient of the weaker elements of 
society by artificial exactions, depriving them of their reason- 
able opportunity to the enjoyment of life, of liberty,.of the pur- 
suit of happiness, and of the enjoyment of the frults of their 
on-11 industry. 


Monopoly and plntocmcy have more power in this Republic 
than they have in the liingdo~us of Europe, where duties on in- 
heritances universally prevail. 


If the managers of this bill strike out the inheritance tas on 
ally pretense ~vhatever, I shall certainly regard i t  as  a tem- 
porary triu~npll of selfishness over the influence of patriotisul 
:uud righteonsucss. I t  will be impossible to prevent for a great 
while the imposition of inheritance tases, first, because i t  is 
right; second, because the judgment and the conscience of the 
American people, with their increasing intelligence, will not 
sustain the party now in power in such a gross lack of its 
obvious duty-a duty earnestly recolnmeuded by the President 
of the United States in his message of December 3, 1906, and 
approved by such nieu as  the noble-hearted Andrew Camegie, 
who, in 1889, wisely said: 
BY taxing estates heavilr a t  death t,hc stntc marks its condcmnnfion 


of the selfish millionaire's unworthy Ilfc. I t  i s  desirnblcrthat nationn 
should go much further in this d~ rec t~on .  Indred, i t  i s  d~fficult to  
se t  bounds to  the share of a rich man's eatatc mliicll should go a t  Ills 
death to  the publjc t h ~ o u g h  the agency of the stale. 


He also said: 


Utah ........................... 
Vermont 


There are exceptions to  all  rules, but  not nor: esceptions. wc think 
to this rule than to rules g$nerallv t ha t  the almighty dol lar"  bc; 
aneathed to  children is  a n  nlmigcty curse." No man has  a r ight  


Virginia ..._--.------.---------- 
Wnshingtoo 
West TTirk-inia -----..-.__---_--- 
Wisconsin . .  
Wyoming ---,.--.-----.-.------ 


to liandicnp his son with such a burden as  great wealth. 


Hc also said: 
This policy would work pan-erfully to induce the rlch man to  attcnd 


to the  administration of wcqlth d u r ~ n g  his life, mhich is the end thn t  
society should always hare,  In vlen', as  being by fur the most f ru i t fu l  
for  thc  pcoplc. Nor need ~t be fcnrctl thnt this pollcy would snp the 
root of enterprise and render men less nnslous to accumulate for  t o  
the class mhose ambition i t  is to  lcnrc great fortunes and b'c t:likca 
about after their death, i t  will a t t rac t  even more attention, and, in- 
deed be n somen4mt nobler ambillon, to  have enormous sums paid 
over'to the s ta te  from their fortunes. 


AIr. President, I sincerely hope that the managers of this 
bill will do tlie~llselres the credit, and the Itcpublican party the 
honor, to put into this bill a substantial progressive iiiheritancc 
tax, even if they do not approvc the for111 of the amendnient I 


5 -.---_--.-.------- - 
8-12 ..----_----_- 10,000 
3-is -.----____-_- 20.000 


15-15 1 100-g 1 1 a 2,000 
5 r10,oOO 


hare the honor to propose. 
Mr. President, I snb~uit a table of the proceeds of the inlicrit- 


ance tases in the United States, and also in the several States. 


- 
0 \vidows and (except in Wisconsin) minor children iaxabIc only on 


the cxccss above $10,000 rcceircd hy each. 
s'l'as payable only hy s t raniers  in blood. 
a Tax not payable when thc  property bore i t s  just  proportion of taxes 


prior to  the owncr's death. 
d.4pplics to personal property only. 
a ~)ccedcnts' estates of lcss than $10.000 are  also exempt. 
r Bor the surviving husband or \rife and children, if residents of Wyo- 


rniug, $25,000. 







my disting~~ishcd colleagues the Seuator fro111 Texas [Jlr. 
L L ~ ~ r t r l ,  the Senator from Idaho [Mr. BORAII], and the Senator 
from Utah [Mr. SUTIIERLAKD] hare said substantially all that 
can be s:lid, and they ha\ e said it  so well that I despair of imi- 
tatiug their esccllence. But in the tn-inkling of an ege the issue 
beforc the Congress was chnngcd. I t  is not now " shall an 
inconle tax be added to the revenue bill under considcmtion; " 
i t  is rather what kind of an income-tax law shall be added to 
the bill. 


The Senator from Texas and myself offered early in the ses- 
sion, within a very few hours, indeed, after thc Finance Com- 
Inittee had reported the bill which we hare so long debated, 
proposed amendments. There was no substantial difference be- 
tween them, although they had their varying characteristics. 
These amendments proposed to levy a tax, I care not n-hcther 
you call i t  an excise tax, a duty, or what not, I prefer the 
generic term "tax." We proposed to levy a tax upon all in- 
comes, whether corporate or whether individual, above $5,000. 
Upon the question growing out of such a proposition me hare 
debated from time to time the propricty, the wisdom, a n ~ l  the 
constitutionality of such a lam. 


But that is not now so much the question before the Senate 
3s is the proposition, Shall we substitute for an income tas, 
bearing equally upon all persons and all corporations enjoying 
an income of more than $5,000, auothcr sort of income tax-and 
I give it my own name, and I shall endearor to sustain its title 
to that name before I hare finishea. The proposition now is, 
Shall we levy an income tax upon the stoc1;holders of all cor- 
porations for pecuniary profit, without respcct or regard to thc 
extent Of the inco~ne earned or enjoyed by those stockholders; 
aild shall me levy an income tax upon the ulembcrs of other 
corporations doing an insurance business, an income tax or n 
tax upon the premiums and other sources of income, and that 
without regard to the extent of the income possessed, earned, 
or enjoyed by the members of those corporations? 


T h  issue, Senators, is plain and simple. I do not intend 
to hide behind any technicalities. I do not intend to be dis- 
turbed by mere names. I intend, if I can, to penetrate to the 
Very heart of the thing; nnd I want to begin what I hare to 
say by making it clcar that the iucome-tas amendment pro- 
Posed by the Senator from Tesas [Mr. BAILEY] and myself 
rests as  a burden only upon those natural and artificial per- 
%mS with incomes of more than $3,000; but the income t a r  


.presented by the Finance Committee, and explained so clearly 
by ihe Senator from California [Mr. FLIKT], rests upon the 
incomes of all the stockholders of our corporations, whether 
such stockholders be rich or poor, with little or great incomes, 
and upon many ~ncmbers of insurance companies, without 
regard to their ability to bear these additional burdens. 


I do not shrinli from the issue, although I confrout it  with 
more regret than I ever before experienced in taking up for dis- 
cussion a public question. I do not blind my eyes to thc fact 
that I am opposiug the recommendation of the President of the 
Cnited States. I do not shrink fronl aclino~rledging that I am 
refusing, in what I hare to say and in what I shall do, to carry 
out the suggestions that he has so recently made. Do no1 mis- 
understand me. I am not admitting nor shall I for a nlo~nent 
admit, that ihc nn~cndment reported by the committee is in 
consouauce with the messaqe laid before Congress by the Presi- 
dent. I t  is not a faithful and complete reproduction of his 
reconimendation, but that docs not change the general situation. 
He has recommcuded the passage of a 1x1~ which shall iinposc 
a tas  upon corl)orations nloue, :lnd I an1 ol)posed to that proposi- 
tion-unalterably opposed to it, and therein lies my regret. 
I fiud no pleasure in differing from the President of the United 
States. I hare the decpest respecl for the high ofice hc holds, 
and I hnre unlimited :lud !)rofouud admirt~tion for and confi- 
dence in the char:ictcr of the man. I hare attenlpted to receire 
his rccommeudntion with all the weight to which a message from 
such a source is entitled. 


hiarlr you, I an1 not criticisiug thc Prcsiclellt of tllc Unitccl 
States for communicnti~~:: his T icws upon this subject to Con- 
gress. He was qnite within his p r i ~ ~ l e g c ;  he exercised but his 
constitutional rirht in expressing to Congress his opinion upon 
this matter of public concern, and I hare receircd it. and I hopc 
every Senator has rcccircd 11, with the profoundest rcspect, 
and has given it all thc considcmtion which the im],ort:unce of 
the subject it  touches and the high stntion and great abili- 
ties of the man who wrote it cau comu~auil; but there I am 
compelled to stop. Recognizi~~g the riqllt of thc President to 
comn~rruicate with Congress upou such n subject, I do not 
recoguize his right, nor (10 I believe that any Senator will 
recognize his right, to co~nmand conrictions. I t  is for him to 
recommend. I t  is for us to dccide. 


This subject is one which, as  suggestcil by the Senator from 
AIontaua, will be discussed a t  crcry fireside. I t  is one which 
will fill the minds of the people from no\r until the moment 
they hare an opportunity to espress their judgnient upon it. 
I t  is one which citally .touches one of the most important pre- 
rogatires of the Government; and it  is for crcry Senator to act 
upon i t  in exact accordance with his own conscience and his 
own judgmept. 


The message of the President is entitled to just that ~ e i $ h t  
that its reason compels for it. 1 would allo\r-I would gladly 
allow-the scales to tip in favor of the judgmcnt expressed by 
the President, if I could; but I have an abiding collriction that 
somexhere and somehow that great patriotic mind of his has  
failed to comprehend this question in its entirety, and I, with 
entire respect for him, continuing theaffection I hold for him a s  a 
man, intend to speak and to rote as  I believe to be right. I 
mill not follow him or any other man to a conclusion that I 
believe to be wrong, and therefore I intend to esamine the 
question just a s  carefulIy as I can. I begin with the proposi- 
tion that the tax proposed by the amendment now offered by 
the committee is fundamentally wrong. I t  is vitally wrong. 
It repudiates not only our unerring instinct with regard to 
taxation, but it  violates and contravenes the most sacred tmdi- 
tions of the America11 people with respect to taxation. There 
is one thing that we have al\rays held high, one principle we 
hare almays elerated above crery other in taxation, and that  
is that it must be fair and equal, and as  uniform a s  practicable 
under esistiug circumstances. 


This tax proposed by the conlmittee is not fair;  i t  i s  not 
equal; i t  does not distribr~te the burdens of gorerument a s  
they ought to be distributed; it  does not put upon the shoulders 
of those who can best bear the weight of this great structure; 
but, without any regard to ability to pay or bear, i t  puts the 
burden oil a certain class of men, namely, those vho  have in- 
rested their capital in the stock of corporations. 


I linow i t  has been said that a general income tax such a s  is 
proposed in the amendment odeTed by the Senator from Texas 
[Mr. BAILEY], :und to which I hare contributed some part, is  
unconstitutional. I will enter that inquiry presently. All 
that I care to say about it  now is that the proposition sub- 
mitted by the Finance committee is subject to all the consti- 
tutional objections which hare been urged against the amend- 
ment proposed by the Senator fro111 Texas and myself; and 
under a possible interpretatiou it  has one constitutional objec- 
tion peculiar to itself, an objection which may be fatal to it, 
even though-and I hare no doubt that that went will occur- 
even though the nest decision of the Supreme Court entirely 
:unnihilates the opiniou in the I'ollocli case. There is an in- 
~al idi ty ,  therc is a weakness, thcre is a defect in the amend- 
ment proposed by the conmittee mhich will render i t  futile a s  
an instrument for the collection of revenue; and I will en- 
dearor, as  time goes on, to lay that defect clearly before the 
Senate. 


But, prior io all these things, I rccur to a statenlent that I 
made \\*hen I originally introduced the amendment which I 
proposed, namely, that it  would be folly for the Congress of 
the United States to arrnllgc for ally additional revenue, either 
through the iustrnmentality of an illconle tax, a11 inheritance 
tax, a stamp tax, or any other tax, unless we need the money; 
alld the instrument or medium thnt n-e should employ ought 
to hare some relation to the amount of money thnt we need. 
1 \ronld be the last Senator to rote for a law that would raise 
$80,000,000 if wc only needed $23,000,000; I would be the last 
Senator to rote for a law that would raise $23,000,000 if n-e 
needed none to supplement the reveuue from our tariff 
schedules. 


I think, therefore, in derelopiug the s~~bjcc t  logicnll~, I ought 
1.0 gi\.e some attention to the study of our lin:~nces, and I am 
very glad thnt I am honored n-ith the Prescncc of the Senator 
fro111 Rhode Island [Mr. ALnXrc~i~l becanse, if I go astray in 
this maze--I do not lilcall i t  is n mwe to him, but it  is a maze 
to a lloricc like nlyself-I lallo\v he will correct me. I under- 
stand perfectly that the revenues aud espellditures of the ~ 0 ~ -  
ernment in the future can not be stated with absolute precision. 
Necessarily \re luust cserCisC Our most mature j ~ ~ d g m ~ ~ ~ t  in 
reachiilg C O I I C ~ U S ~ O I ~ S  reslK!ctiW t~lese fllillgs; but I shall en- 
deavor to be so collscrvntirc :IS to bc al\vags on the safe side. 
1 shall take the tv-0 years iululciliately before us-that is, the 
fiscal year ending June 30. 1910, and the fiscal gear ending June 
30. 1911. With respcct io thC first, the espcnditnrcs ha\-e al- 
rcjdy becn detcrnlilled. 


mre approprinted during tllz kist s~ssiou $1,044,401,S37.12 to 
carrv on the affairs of the Gorerument for the gear ending June 
30, f910. This sum, howerer, rnst :is it is, clots llot rel~reseIlt 











bontls, or otl~erwise, 3s the works a r c  constructed, and let the 
geucr:ltic,us :IS they come  long pay each i ts  due proportion, 
if i t  is interested in the improvements, and perhaps provide 
for enough of a sinlring fund ultimately to extinguish the in- 
debtedness. I had no idea of conveying the impression to the 
Seu:ltor that  I did not want to continue this system of improve- 
nient. I oiily desired to convey the impression that I would 
not go with the Seuator a s  far  a s  he n~ight  want to go--I do 
not 6now how f a r  he wants to go-to the extent of imposing 
taxes :tt this time and assessing the burden on this generation 
for these purposes. 


3Ir. CUAIMINS. Mr. President, of course the Senator from 
Kebraslca asked a question which implied a certain position 
on my part, and I answered i t  as. I thought it ought to be an- 
swered. No question is ever asked here for information. I 


- never knew a question to be asked except to reply to a n  argu- 
ment. I was attempting to show the money which we mould 
probably need in the year 1911. I had said that  I had included 
$50,000,000 in that  for public buildings and for the iniprove- 
merit of waterways. Tha t  did not seem to me to be a very 
large estimate for the appropriatioils that we ~voukl certainly 
malie. I have not suggested raising $500,000,000 or a billion 
dollars for the carrying on of these improvements by taxation. 


I have suggested a much less sum than has  hitherto, a t  times, 
been approprinted for that  purllose. But  the Senate, if i t  
please?, can deduct the $50,000,000 that  I hare  put into my esti- 
mate, and make up i ts  mind that i t  will never spend a cent for 
public buildings or for w a t e r ~ a y s ,  discard the idea entirely, 
and you will still be $95,000,000 short when you reach the  eud 
of the year 1911; and $95,000,000 is more than is contemplated 
by the general illcome t ax  which has  been proposed. Ton will 
have a deficit even if you succeed in raising every penny that  
a 2 per cent general income tax would raise. 


I now pass from tha t ;  and I have esl~ended altogether too 
much time upon i t ;  and get i t  seemed to rue that i t  XIS the 
foundation of i t  al l  to show that n7e needed the money. How 
should i t  be raised, or how should any part  of i t  be raised? 
iWe have proposed a general incoine tax. There are some Sena- 
tors, I 1;11ow, on this side of the Chainber who fear a general 
income tax, because they hare  made themselves believe that 
in some way or other i t  would become an enemy to protection, 
and that  we could not maintaiu a n  efficient protective law to- 
gether with a n  efficient income-tax law. I beg thnt they ~v i l l  
put away auy such delusion, for the truth i s  tliat if such n 
law as  we have now does not raise the revenue that we need, 
then an  income-tax law, or some other supplemental revenue 
law, is  absolutely necessary in order that  we may maintain pro- 
tection. 


Mark my words that  i t  will not be many years until i t  will be 
seen that if me are  to niaintain protection in the United States 
me must supplenlent our revenues in some such way. TTThyT 
A protective law npon competitive con~niodities that is  l~roperly 
adjusted will not yield much revenue. If i t  is  adjusted a s  i t  
ought to be--although that  may be beyond the pon-er of mnn- 
i t  will admit little importation npon conipc-titive commodities, 
because the dut,y will be placed just a t  that point that  wil! 
u a k e  i t  unprofitable for the foreigner to export to this country 
if our domestic producers are willing to sell nt  a fa i r  price. 
Therefore oar duties upon con~petitive commodities must .neces- 
sarily grow less; I iuean the a ~ n o ~ i n t  collected a t  the custom- 
1io11ees must i~ecessnrilg grow less from time to t h e .  If the 
I an  tliat we have now in course of preparation does w11at it: 
distingnishcd author espects i t  will do, i t  will lessen the im- 
portation of competitive commodities ; nud a s  our domestic pro- 
ducers, under the inspiration of the protection given them in 
the law, shall more uearly absorb and occupy our domrstic 
markets, the iniportation of those things must grow less :uld 
less from year to year, and the duties received a t  the custoni. 
liouses iumt  therefore decreaze from time to time just a s  the 
protective system becomes inore efficient from year to year, 
Then the friends of l~rotection will be colllpelled either to lowel 
duties upon cou~petitive products so that they Iuay enter oar 
l~orts,  or to increase the duties upon noncon~petitive commodi. 
tics in order to ~ n i s e  the revenue that  is desired. The Ameri. 
call pc:ol)le ~vi l l  not 1011:: endure the increase of duties upon non. 
co~npetitire things. U'hcn you ask them to clioose between 
~1:lcting the burden of govcrnmnent upon wealth, upon those whc 
enjoy ii~comes of more than $5,000, and placing the burden of 
government nlm1 t11c necessities of life, or even upon the lusu- 
ries of life, \vliich they  nus st buy abroad, they will not be slon 
in ans\vering the question tlias put to them. So I say that 
every protectioilist, ci\'ery man who desires a n  ally for protec. 
tion, ought to stand iirm for the adoption of some permanent 
s~~pplenicnt to our revenue. 


iYor is tlie inconie-tax Ia\v inconsistent n-ith the doctrine 
mail~tainerl by Senators upon the other side of the Chamber. 
Standing, a s  they (lo, for a tariff for revenue, i t  is  still true that  
a n  income tax, leried upon those who ought to bear the  bur- 
dens of gorernment, those who are  able to bear the burdens of 
government, will meet even that principle more perfectly than 
to  levy duties upon the things that  the people must use, and 
impose the  weight of government only by the-rule of consump- 
tion. It is  consistent with the doctrine of protection, and it i s  
consistent with the doctrine of a tariff for revenue. It benrs 
just the same relation to both that our internal-revenue taxes 
bear to taxation a t  the custom-house. 


I intend to consider presently the constitutional situation; 
but I want now, if I have been successful in showing that  yon 
a re  to  be met with a deficit, to ask how nre you going to meet 
i t ?  Sou can not meet it by direct taxation. You know a s  
well a s  I that the  people of the United States would not sub- 
mit for a single year to a tau levied according to the rule of 
apportionment. I c a r e  not whether direct taxes include some- 
thing more than land, I care not what they include; but the  
Senate knows-every Senator knows-that the time has  passed 
forever a t  which the Government of the United States will lay 
any t ax  by the rule of apportionment. Wealth and population 
have so f a r  separated themselves in  the United States thnt  
no man is  or  will be venturesome enough to suggest t ha t  a per- 
manent income 'of the United States be raised by a t au  leried 
according to the population of the several States. 


I f ,  therefore, you a re  not to adopt some form of direct tma- 
tion, you are  remitted to some form of indirect taxation; and 
what shall i t  be? If i t  is  your duty to provide for sixty inil- 
lions or seventy-fire iuillions or one hundred millions of do1lal.s 
t o  .meet the necessities of the Government in the next few 
years, horn will you do i t ?  Ton must adopt one of three gen- 
eral  forms of taxation. 


You must adopt one of two or more methods. First, there i s  
the inheritance-tax hvr,  suggested by the Senator from IIontana 
[Mr. DISON]. I say, in passing, that  i t  meets with my entire 
apprbral. I believe in the jiistice of an  inheritance t ax ;  I 
believe tha t  the devolution of property in the course of passing 
from the dead to the  living should bear a reasonable tax, and 
should in that  way restore to the Government some compensa- 
tion for  the protection tha t  has been given it in the course 
of i ts  accumulation. The income t ax  that we propose includes 
the inheritance tax. 


I pass from that. Tour next recourse i s  a stamp tax. It 
has  often been resorted to ;  i t  has always irritated the people; 
it is  attached or affixed to transactions of all kinds, without 
any discrin~ination with respect to the ability of the  person 
who pays the t a x  to bear i t ;  i t  is  resatious, and I do not be- 
lieve that  this Congress or  the next Congress will desire to  re- 
enact the ordinary stamp-tax law. You are then compelled, a s  
i t  seems to me, t o  resort t o  some form of property tax. 


I shall presently examine the difference between a direct and 
an  indirect tax, if there i s  any ;  but I want you to come with nit 
now to the  conclusion that,  if there i s  to be the deficit tha t  ,I 
have attempted to point out, Congress must adopt some form of 
l ax  upon property, and I an1 not now atteiupting to shroud the 
subject of property with any technicality \vliatsoerer. I am 
speaking of property in i ts  broad and generic seuse, because 
every Senator here knows that every tax, except a capitation 
tax, i s  a tax  laid upon property. There is no tax, I care not 
whether i t  is direct or indirect, tha t  is not laid upoil lxoperty, 
except a poll tax. I am no~v, of course. disregarding many of 
the  niceties and many of the distiiictioils between the various 
kinds of property and rights. 


I go one step further. Erery tax,  no matt'er whether i t  Ib 
direct or indirect or whether i t  be a capitation tax, is  paid out 
of property. iYo tax  can be paid unless the man who pays i t  
ha:: accumulated enough property n-ith which to discharge the  
obligation; and many times, a s  i t  seems to me, we wauder into 
a good deal of confusion by failing to discern and to discriini- 
nate b c t ~ e e n  these technicalities, :tnd we fall short of reaching 
the  collclusion, which we all must rench, thnt when the nian 
Days the tax  he pays i t  out of some i~ccum~ilatiou that  he has  
&&essfully made. 


Mr. IIEYIlURN. hIr. President- 
The PRESIDIXG OFFICER. Does the Senator from Iowa 


yield to the Seuator from Idaho? 
Alr. CUAIAIIXS. I do. 
Mr. HETBUIIN. I mould lilie to suggest that  this t a x  itself 


is  property-the thing itself-the tax  is property, of course. 
Mr. CUMXIXS. The Senator means tlie money with which 


the obligation is discharged i s  property. 
Mr. HEYBURN. I t  i s  of the some character as that  out of 


which it is created. 
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Nr. CUJIUIKS. Precisely. There is no doubt about that. 
JIr. IIET13CItN. I sl~ould like to iiialce this suggestion: Of 


course the Senator will not answer if he does not care to a t  
this time; but would it  occur to the Seiiator, as  a reasonable 
solutioii, that we first determine the necessity, or whether such 
iiecessity exists a t  all, a s  that which is sought to be antici- 
pated b i  these estrnordi11:lry methods of tasation? Would it 
not be \\'ell, or, rather, would it  meet with the Senator's ap- 
proval-and I speak ollly for myself-that we adopt the sched- 
ales and let them be ill force until a sufficient time has elapsed 
to test the quostion as to their rerennc-produciiig character; 
nnd then, if we find that the necessity that the Sellator is seek- 
ing to anticipate esiste, take up the three proposed methods and 
select betweeu them? KO evil can happen in the lileantime. . 


AIr. CUJlJIINS. Mr. President, in answer to the suggestion 
of the Seiiator from Idaho, I would agree \vitli him, if the ex- 
penditures of the Goverumeut that nlust be met could be 
brought within the income. I am not asking for the imposition 
of an iucome tax to meet eTen what seems to me the positive 
obligatious of the Government to do the things that ha\-e not 
yet beeu authorized by law. 


Mr., HEYBURN. Will the Sellator permit me? 
Mr. CUAlMINS. In just a lnoinent. I hare shown that our 


income for the next year will be $15G,000,000 less than our 
expenditures already authorized; I have show11 that our in- 
come for the following ycar mill be $9.5,000,000 less thau our 
espenCitures, eyen escluding everything that  is problematical 
or uncertain; and I hare shown that, ereu 1111011 the establish- 
ment that we have now authorized, \re need ewry penny that 
can be raised by the incou~e-tax law proposed by the Senator 
from Texas and niyself. 


Mr. RETBURN. Will the Seiiator froiii Iowa ~ e r m i t  inc 
now ? 


The PRESIDIKG OFl.'ICER. Does the Seuator from Iowa 
yield further to thc Seuator from Idaho? 


RIr. CUAIBIIKS. I do. 
Mr. HEPBURW. Of course that statement is based upon the 


accuracy of the calculation made by the Senator; but very 
surprisiiig coiiditious arise. For instance, last month there was 
a jump of nearly $5,000,000 in our revenues from customs. 
There is iiot an>- danger, the Seiiator I am sure will agree mith 
me, in there not beiiig arailable cash enough in the Treasury 
under esisting coiiditious, with the present deficit, to meet all 
calls upon the Governiucnt, and tlie dauger tliat the Seiiator 
anticipates is ouly subject to the calculation made by tlie Sen- 
ator from Iowa being correct. 


Nr. CUBIBIISS. Mr. President,' I can uot agree with the 
Senator from Idaho with respect to that. The estimates I 
have iuade couceruiiig our. iiicoiile are in erery instmlce iliost 
favorable to the extent of the income. I hnve given to the growth 
of the income the beuefit of every doubt, and there is 110 nlan 
\rho will loolr iuto this subject but: \vho will agree with me that 
there will be, a t  tlie end of the ycar coming, a t  tlie elid of the 
Sollomiug year, and at  the ciid of ercry yc:tr followiug that, a 
large deficit uuless a-e sup~leinent the 1)rcsent ~i~ethoils of taxa- 
tion by other modes or other kinds of tasatioii. 


Kow, Jlr. President, I gnss to what to nie is the most inter- 
esting phase of this,  (Uaenssion. I hare beeu Iicld here for 
three liours clisciieein:: tlie financial situation of the Gorern- 
meut. I did not iutcnd to occupy twenty uiiuntes with it  when 
I begail this address, but Senators mill bear lne witness that I 
hnve uot ~ii!lingly extended my ol)serratious upo11 tliat subject. 
Thcy l ~ a r c  becii iieces~arily l)rolo!lge~l 011 account of the inquir- 
ies t l ~ l t  hare beai made of ~ n c  from time to time. 


I \miit now, just for a few minutes, to address niyself to the 
inherent justice of a tax 011 in~oules. It is a subject to which 
I have given a great ileal of thought. I t  is ail inil?ortnut part 
of the political ecouoiug of thc world. KO Senator call dis- 
charge his duty, mid ;lo Senator ~vill cudearor to discharge his 
duty;withont looltiiig carefully over the field of history, in 
order to ascertain how bnrclc!ls can be best borne slid 1111011 
whose shoulders they ought to bc l)l;~ced. I t  is an intcrcsting. 
i t  is a fasciiiotiuy study to endeavor to tmce the relation of 
iudiriduals to the Gowruulent 2nd see to wliat extent they are 
actually eoutribilti~~g to tlic esccntioii of the laws which protect 
them. 


I say-nud 1 say it nit11 ntnio~t ilcfereuec to 111y friend from 
Montana [Mr. D ~ s o s ] ,  n.110 seeii1s to tliink that ail iiicoii~e-tns 
law n.ould bc defecti\.e or ino1)c'r:ltirc-ihnt, in lily judglneiit, 
some for111 .of inco~nc ins  is the first t a s  that ought to be im- 
posed. 


The in11crit;lucc t :~s ,  uC vo~l~sc, is :I ] w t  of m1y 1)roperly ad- 
justecl i l i ~ ( ~ l : i ~ - t ; l ~  I:Iw, bec;ill~c the inlieritniice or the gift or 
tlie bequest or wli:~te\-er it may be is a part of the incoiiie for 
the ycar iu which it  is rccci~ed, and therefore \vc can not sepn- 


rate the equity and the justice of an ioheritance-tax lam from 
the justice of an income-tax Ian7, althougl~ in some countries 
they are  divided for the ecouoluy and for the elticiency of ad-, 
ministration. But an income-tax law ought to be in force in 
erery State. The States, as  well a s  the General Government, 
ought to raise a large part of their revenues for the mahteiimce 
of their gorerumelits by a tax upon ability to pay, instead of 
upon iuability to pay; a tax upon fortune, rather than a tax 
upon nlisfortune; a tax that  rests a s  lightly upon those who are 
called uDGn to bear it  ag the most trifling weight that can be 
pnt iuto a strong hand. 


Senators, I can not conceive liom there can be objectioiis to 
the justice of an income-tax law. It places the burdens where 
they belong; i t  discards unproductive property and unprofitable 
labor, and exacts but a small percentage of gains and profits. 
aud earnings actually received. I t  is impossible to conceive of 
ally illjustice in taking a little part of a surplus in haud orer 
and above a most liberal allomauce for the maintenance of a 
family. It exacts not a penny that is in fact neetled for either 
the necessities, the comforts, or the luxuries of life. 


I was deeply impressed with a question put the other day 
to the Senator from Idaho [Air. BOUH] \vhile,he mas discuss- 
ing the income-tax 11roposition by the Senator from Aiassa- 
chusetts [Mr. LODGE], immediately followed by a questiou from 
tlic junior Seiiator from New Pork [Mr. ROOT]. Out of both- 
questions there could be drawl but one inference, and that was, 
a belief on the part of these Senators that property mas al- 
ready sufficiently burdened mith the taxes imposed by the Gor- 
ernment; that property already bore more than its just weight 
of the tases imposed for the maintenance of the laws. All, 
Senators, a little examiuatioii will disclose to you the fallacy 
of that inference, if i t  was inteiided to be so dmmn. Property 
pays all the taxes, and, a s  the Senator from Idaho [Mr. HEY- 
BURN] n-ell suggested, taxes are paid with property. . , 


Mr. HEmURN. And are propxty. 
Mr. CUAIMINS. And out of property. There is no i a s  that. 


is not in i ts  substance, in its essence, laid in the first instance 
upon property itself, although it  takes on various and divers 
forms; but if i t  was illtended by the suggestion to have Sen- 
ators believe that property IT-liich has been accumulated in 
tlie hands of a fern bears more than its just share of the bur- 
den, then I dissent from the proposition. If it is intended to 
infer that the accumulations of the property bear an unjust or 
disproportionate share of tlie taxes, I dissent from the inference. 


Nr. IIEYIiURN. Mr. President---- 
The VICE-PItESIDDKT. Does the Senator from I o ~ m  yield 


to the Seiiator from Idaho? 
Mr. CUMMIKS. I do. 
AIr. IIETBURN. The tax ~~ror ided  for in  the aiiin~clineiit 


under consirleration by the S&ator is nu excise tax. I t  is a 
tax, a proportion, cu? out of something. 


Mr. CUMNINS. I vill  come to thnt presently. That is a 
mere figure of speech. 


Mr. I-IEPBURN. What I said to the Scnalor was that tlic 
tax itself is property. The Senator, I tliiuk, did not uudcrstalid 
me accuratelr. -4s the rieht of taxation is uronerb, so the tax - - - .  
is property &t out of'the-other. 


Mr. CUJIJIIXS. If that is \That the Seiiator memit, I eu- 
lirely disagree with him. Tlie ?ight to tax is not property, 
because the right to tax is n sovereign right and is not a prop- 
erty right. If he means the right of the Gorernmeut to say 
tliat I sliall contribute $10 to the support of the Gal-ernmeut is 
pro~erty,  I cnn not agree with him. 


Air. I-IETBURW. That is sorcreignty. But what was the 
character of the right of tithes, ~ ~ h i c h  was the first and original 
tax, so far as we kuov? Was that soxereignty or n.as-that 
property? 


Mr. C U I K  I t  depeiids c~itircly npoii how llie obligation 
to pay t i t h ~ s  arose. If i t  mas imposed a s  a sovereign act, i t  
was sovereignty. If it grew out of a contract, either csljress 
or inlplied, it  may be considered a s  property. 


Mr. HEPBURK. DOCS the Senator laow wheilier it  \yns a 
gross or a net t as?  


Mr. CUJIJIINS. I do uot intcud, AIr. President, to enter 
upon the discnssiou of these questions. 


Mr. HEYBURN. I thought the Senator referred to it. 
Mr. C U I J I I S .  Tlicy arc c~itirely apart fro111 {lie subject I 


am now coiisideriug. I ~11.111 bc glad, a t  sonic other tiiue, to take 
up that iuterestiug discussion. . . 


Xr. I-IETBCRS. I ~liould uot hare i11terrnl)tcd tlie Seiiator 
escept that lie l~ fe r red  to tllc stnteincnt I Ii;1(1 ulndc. 


Mr. CUJIJIIXS. Tcry \rell. I ~i lnlx iio co!~ll)l:~i~it whatever 
of the interrugtion. In fact. I e11;lll be ghcl : I L  :rI~y time to hare 
any supporter of the l)ropositioil ninde by the Se:iatc cotnuiittee 
interrupt me. That is the trouble, tllc S e i ~ t o r  froiu Idaho docs 
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Mr. SUTHERLAAD. The point I malre abott i t  As that if i t  
is not a tax upon propcrty, using the n-ord tas  in a very 
broad scnse, it  is not a tax within the meauing of the Constitu- 
tion. Within the meaning of thc Constitution it is then a duty 
or an excise and not a tax within the meaning in which the 
word " t a r  " is used in the Constitution. 


Mr. BORAIX. Of course that is purely arbitrary. What the 
Constitution says is that no direct t a r  shall be laid, not that it 
shall not be laid upon property, but that no direct tax shall be 
laid except by apportionment. Therefore, when the court held 
this \vas not a shifL~blc tnx, a t  the same time it was a leviable 
tar without apportionment. I say i t  is not to be harmonized 
with the Pollock case. 


Mr. FLINT. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Iowa yield 


to the Senator from California? 
Mr. CUMAIINS. I do. 
Mr. FLINT. I t  is exceedingly warm, and the Senator from 


Iowa has spoken for sowe time. I move that the Senate take 
a rccess fo r  half an hour. 


The motion v7as agreed to ; and a t  the expiration of the recess 
(a t  1 o'clock and 45 minutes p. m.) the Senate reassembled. 


Mr. BRISTOW. Mr. President, I suggest the absence of a - - 
quorum. 


The VICE-PRESIDENT. The Secretary will call the roll. 
The Secretary called the, roll, and the following Senators 


answered to their names : 
Bacon Clay Gamble Penrose 
Bailev Cramford Guggenheim Pcrkins 
Beveiidge Cullom IIughes Root 
Borah Cumrains Johnson N. Dak. Scott 
Brandepee Curtis ~ohnsto;,  Ala. Smith, bfich. 
Bciggs Dick Jones Smoot 
Bristow Dillicgham Kean Stone 
Bulkeley du Pont La Follette Sutherland 
Burkett Elkins Lodge Tlllman 
Burnham Pletchcr hlcEnery Warner 
Burrows E'lint Nclson n'arrcn 
Burton Foster Oliver Wetmore 
Carter F r ~ e  Overman 
ClaPF Gallinger Page 


Mr. BACON. I desire to announce thnt the senior Senator 
from Tennessee [Mr. FRAZIEB] is detained from the Chamber 
by personal sickness. 


The VICE-PRESIDENT. Fifty-four Senators have answered 
to the roll call. A quorum is present. The Senator from Iowa 
will proceed. 


Mr. cUBfAIINS. Mr. President, I was a little diverted from 
the course of my argument by the interruption which took 
place immediately before the recess. I will endeavor to recall 
Senators to the poi:: under disc;ssion. I was attempting to 
show that the term direct taxes as  used in the Constitution 
of the United States, when viewed abstractly, has no definition. 
1 had referred to the fact that a t  the time of the Constitutional 
Convention, so far as I can now recall, this term had beenmen- 
tioncd by but two economic writers-one, Adam Smith, in his 
ITealth of Xations, and the other a French writer by the 
name of Turgot. .Their general idea was that a direct tax mas 
a tax upon property or rerenue and an indirect tax was a t a s  
upon consumption or espeuse. But later economic writers have 
amplified that geiicral idea by supplying the fundamental 
thought, namely, thnt an indirect tax was one vhich could be 
shifted from the person r h o  was called upon to pay i t  to an- 
other who r a s  to buy the thing 1lDOll which the tas  ~ m s  imposcd. 


I haye no doul~t thnt thc framers of our Constitution held 
yaried opinions Irith regard to the meaniug of the term "direct 
tases." I hare no doubt that they thought of this term largely 
as it had been applied to taxation in their own colonies. But 
I believe it to bc true that a great majority of the framers of 
the Constitution thought of dircct tases as  those imposed upon 
land with its impro~ements nud the capitation tax. I beliere 
that by far the grcntcr number limited it  in their own minds, 
though littlc was said about it, to these two objects of taxation. 


Bcvxnse of this ragncncss of dcfinition, because of this want 
of clear, precise application of the term, i t  was a11 the more 
essential; it XIS all the more imperative that whenerer that 
phmse came before the Sopreme Court for interpretation and a 
coustruction hncl been given it  as  the sense in n-hich the greater 
uumbcr of the fra~ncrs of the Constitution intended it, and once 
being applied, n concrctc definition once being agreed upon, it 
should never thereafter hare been departed from, because the 
moment that departure was made from that definition or tbat 
application there n.as no sure, certain resting place. 


The resy n~onlent that any court drifts a ~ a y  to an application 
of this term, according to the r i e \ ~ s  of economic miters, that 
very moment the subject becomes one of pure confusion, for 
tlicre is no definition, I repeat, of the tern1 from an abstract 


standpoint that can be applied to the varying cases ns they 
arise in government. It is mholly impossible to be consistent 
or to be logical with regard to the application of the term if 
~ o u  depend wholly upon the abstractions which may surround it. 


I will give an illustration. Adam Smith thought direct tases 
were taxes imposed upon the expense or the consumption of the 
people, and he thought they mere equitable and fair, because he as- 
sumed that the expense of a particular man or the consumption 
of a particular man was substantially his re-venue, and that a 
tax upon the consumption of the people mould be the equivalent 
of a tax upon the revenue or the property of those people, a 
fact which, if true when Adam Smith wrote, has long ago ceased 
to be true, and therefore is of no value in the present interpre- 
tation of the phrase. 


However, I repeat that if an indirect tax is a t a s  upon con- 
sumption or expense, what will you sny about a t a r  upon in- 
heritance? Is that a consumption or an expense? What mill 
you say mith regard to the tax laid upon the circulation of st& 
banks during the war in order to suppress or to prevent the state 
banks from issuing circulating notes as  money? Was that a 
tax upon consumption? 


Now, mark you, you can not confuse this by saying some of 
these. may be excise taxes orcdimposts or duties, because they 
must all fa11 within the term indirect h e s . "  What will you 
say mith respect to the tax upon the incomes of insurance com- 
panies imposed a s  a part of the revenue act of the civil war? 
The fatal error of the Pollock case, to  which I shall come pres- 
ently, the inherent mistake, was in attempting to apply to the 
income-tax law of 1594 the exploded notion that in order that 
a tax shall be an indirect tax i t  must be a tax that can be 
easily shifted or i t  must be a tax upon expense or consumption. 
That is the reason the Supreme Court in the Pollock case de- 
parted from the rule that had been laid down in the many 
decisions which preceded that case. I may say in passing that 
the Supreme Court is busily engaged a t  every convenient op- 
portunity in narrowing the decision in the PollocB case--in dis- 
carding it just 3s fast as  i t  can-because in the case of Knowl- 
ton u. Moore, that  followed the decision in the Pollock case, 
being a tax upon inheritances, i t  expressly repudiated the 
proposition that a tax in order to be an indirect one must be a 
tax upon expense or consumption. 


With this general review of the matter in your mind, I want 
to call your attention very rapidly to the history of the de- 
yelopment of this subject prior to the Pollock case. The first 
case that came before the Supreme Court was the Hylton ease, 
a s  you all remember. So much has been said of i t  historically, 
so much has been said of i t  analytically, that I do not pause to 
consider the conlposition of the Supreme Court or the composi- 
tion of the Congress which passed the lam. I only my it  was 
a t a r  imposed upon specific personal property. There is no 
refinement of reasoning that can escape that conclusion. I t  
was imposed upon carriages kept for use, and thercfore it  fell 
upon a tangible species of personal property. 


Now, i t  has been said-and the Supreme Court in one of its 
decisions, in the Hylton case, said it might be-that carriages 
could be brought within the Smith definition of an indirect tax, 
because carriages were consumable by use, and that thercfore 
this might be considered a s  a t a r  upon consumption, but eri- 
dcntly the dccision did not rest upon anr such distinctio~~ a s  
that, because if so, the tax upon a house and lot would be an 
indirect tax, because i t  was a tax upon n thing thnt n-oulcl be 
consumed by use. A house will Tear out as well a s  n carrlage, 
ancl I do not think the Senators upon the other side of this ques- 
tion n-ould agree that a tax upon a house and lot was an indi- 
rect tax because the house would wear out in the course of time. 
I do not suppose that they ~ o u l d  agree that a tax upon the 
property of a milway company is an indirect tax because its 
property will wear out just as  rapidly as a carriage of the 
Hylton case mould wear out. TTe must, therefore, find some 
other distinction in the Hylton case, and lve find it in n-hnt was 
repeatcd by each justice a s  he delivered his opinion, namcly, 
that the phrase " direct tases " must be so construed as  to nial;e 
the Constitution a n  efficient, ~ o r k a b l c  instrument, and that no 
tases can be construed as  direct taxes unless they can in fair- . 
ness and in equity be apportioned among the States according 
to the population of the Slntcs. 


If there is one thought dominant in the Hylton caw, it is 
this, and it ought to h a w  been the prerailing and controlling 
thought of every court as  it  came to construe the Constitution in 
this respect: The Constitution was not intcl~dcd ns a vague 
and a futile thing, and when it  said that direct taxes should be 
apportioned according to populntion, it  meant only those tases 
which could in fairness be apportioned. In those d n ~ s  the tax 
upon real estate was the only t a s  that could bc fairly appor- 
tioned. There is some stability in real property-that is to 







say, there was some relation in those days between the value of 
rc:~l property and population, and it  was thought then that that 
relntiou niight continue. 


Of course ~ o w  even that has passed away. As I said long 
ago, there never will be a Congress, unless the very life of the 
h'ation is a t  stake, that mill levy a direct tax. A tax upon land 
levied now would be intolerable, distributed among the States 
:~ccording to their population. You will never read in the 
whole future history of the United States a suggestion with 
respect to levying a direct tax, and whatever taxes Congress 
does eml~loy must be indirect taxes. Therefore the term 
" direct taxes" should be limited to the fewest possible objects. 
So the court in the Hylton case decided that direct taxes em- 
brace nothing but poll taxes and taxes upon land with its 
imgrore~nents. 


A l l :  SUTEIERIJAND. Mr. President- 
The VICE-PILESIDENT. Does the Senator from Iowa yield 


to the Senator from Utah? 
311: CUMMINS. I do. 
Mr. SUTI-IERLAND. I think the Senator from Iowa is  in 


error in saying that the Supreme Court in the Hylton case 
decided that the oiily direct taxes were those imposed upon 
land aud upon polls. KO judge of the three who spoke upon 
thnfquestion authoritatively made any such decision. One of 
ilie judges said- 


Alr. CUMMINS. Mr. President, the citation the Senator from 
Utah is about to read has already been read in the RECORD more 
than once. I know perfectly well his interpretation of that 
cnse. I have my owl, and I would a great deal rather that 
any answer the Senator from Utah desires to make to my iuter- 
pretntion of that decision should be nlade a t  n later time. 


Mr. SUTHERLAND. May I ask the Senator, then, what 
language he finds in the Hyltou case that  ill justify hilu in 
saying that they decided this questiou? 


Mr. CUJININS. I will answer that question. The Sellator 
fro111 Utah [Afr. S~T~II?RLAND] very cleverly coufiues his ques- 
tiou to the language used by the Supreme Court in the Hyltou 
case. I have not said that any judge said in exact terms in the 
Hylton cnse that direct tases were limited to land taxes and 
poll taxes. I have said thot that was the decision, and I re- 
peat it. The Supreme Court in language Said that probably no 
other taxes were within that term than land taxes and capita- 
tion taxes, but they decided that-a specific tax upon specific 
personal property was uot a direct tax, aud that decision ex- 
cludes elery other species of property from tile operation of 
the term. 


I t  is utterly impossible to couceire any property that can fall 
within the term " direct tnses" after you pass real estate, unless 
it  be tangible personal property. Therefore, if I show, :rs the 
H ~ l t o n  case does show, that the Supreme Court tbere decidec 
'fiat a tax upon tangible personal property mas not a direct tax, 
I hare proved, it  seem to me, to the satisfactiou of erery rea- 
son:tblc mind ih:lt a11 kinds of property csccpt laud are exclude(1 
froin tlie operntioii nlxl interprctatiou of thnt phr:~se. 


I t  to me is a demonstration. I t  is uot possible to ;ame auy 
sort of property upon which the term "direct tases can fall 
cscept land, if l~ersoual property be escluded from 'the term. 
Every other sort of property is, as  will be ullivcrsally admitted, 
farther removecl from tlie notioil that we have in our minds 
when we speali of direct taxes than is tangible, specific persolla1 
property. 


Tlicrcfore from the moment that dccision vas  rendered it 
was decided that the Constitution iutcnded ouly to require :cases 
on laud and slaves in those days to be apportioned according 
to tlie population of the States. I do uot speak of poll tases, 
because tlicy apportion tlle~nselves without any description or 
iiiterpreta!io~i. 


JVe therefore began in 3796 ilot oiily with the cxpressioil of 
the opiniou of the s c ~ e r a l  judges that direct taxes were so 
liniited, but we begnu mitli a decision which in its terms ex- 
cludeil evergtbiug else, if the rule adopted by these judges 
slioulil coiitiuuc to be the rule of the United States. 


Sow, I pass along. I will not refer to the fact that four 
times Congress fouud it  uecessary to levy a direct tas, four 
tiules after illis clccision in tk-c Ilyltoll case. I kuow the Sen- 
:]tor fro111 Utah feels that becnufie in n certaiu resolution that 
Congress passed, askiug the Secretary of the Treasury for a 
report where otber things than lands were included, therefore, 
Congress bad in its mind that direct taxes might be levied upou 
something else tban laud. I will not pause to consider that, 
because it  has already been discussed a t  suacient length. I 
ouly stop long enough to emphasize the fact that in the four 
times that Congress since the decision in the Hylton case had 
occasion to levy a direct tax, each time it limited the direct 
tax to land, the improremellts of lnnd, or, in the early instauces; 


to lands and slaves. There could not be :L more emphatic con- 
structiou of the Cotlstitutioi~ and of tbcse decisio~ls, reucleretl 
in the early days of the Rel)ublic, thnii the repeated acts of 
Congress with respect to it. 


The question relating to inilirect taxation did uot arise again 
until the rerenue acts of the civil-war period came under ju- 
dicial review, for it was not until the war of the rebellion in- 
creased the expenses of the Government beyond the ordiihry 
sum that Congress found i t  necessary to employ this power be- 
yond the point a t  which i t  is  usually employed, in the imposltiou 
of internal-revenue taxes ,and import duties. Then came the 
struggle. Congress levied taxes upon a great ~nany things. 98 
I remember it, among other things, UlIqfl insurance compnni& 
what would now be called, I suppose, excise taxes; " and; I 
think, a s  they mere levied then, they were excise taxes. Out of 
the exercise of that power there arose, first, the case of the 
Pacific Insurance Company v. Soul&. I believe then for the 
first time the Supreme Court had occasion to directly exaxnine 
this question after it  had left it in the Hylton case. 


What was the act of Congress under consideration? I t  was 
an act imposing a duty upon the incomes of insdrance'com- 
pauies-all the income of insurance companies. I t  was assailed 
on the ground that  it  was a direct tax. I t  mas not a tax upon 
consumption; i t  mas not a tax upon.erpense; but it was a tax a, 


i~nposed upon the property of insurauce companies under the - 
guise of. taxing-and I am not spealiing of it disparagingly- 
under the guise of taxing insurance conlpanies for the privilege 
of doing business. 


Then the Supreme Court -had occasion to examiue the validity, 
the strength, and the soundness of the Rylton case. I mill not 
euter the case further thau to say the court put amay once, 
and it  should hare been for all time, the fallacy that an iudirect 
tax must be one that is levied upon consumption or upon ex- 
pense; and it  affirmed, a s  it  ought to have been for all time, 
the l~ropositiou that :x tax levied upon property-for I care not 
whether i t  was upon the pri~ilege of doing business or whether 
it mas upon the property itself-was valid. I t  was so held 
upon the authority of the Hylton case; and it  was so held be- 
cause the Supreme Court understood that ill the Hyltou case all 
lciiids of property, except Inud, lind been put amay from the 
operation of the clause providing for direct tasation according 
to population. I may not recite these cases in order; I only 
recite them as they come iiito my mind. 


The nest case. a s  I remembcr it, was T'eazie Banli v. Fenno. 
What was i t?  During the course of thc mar, nuq toward tQe 
close of the war, i t  became a ~ ~ a r e n t  that it was not wise to allovv 
the state bmks to coiltinue their circulating medium. There- 
fore it  was cletermiiled that tlierc should be a tns of 10 per cent 
put nlt6n thc amount of the circnlntin:: uotes of banking insti- 
tutions. l'ersounlly I do not believe the tax 'mas levied for 
rerenue. I t  Ims in tlle form of n tax for revelme, but in fact 
it was a t a s  to prohibit the circulation of state banks. Out of 
that law there callle a case to the Supreme Couct. Again i t  
bcc:iine a qucstioii of wlicilicr such n tax was a direct t j x  or 
an iudirect tns. 831i11 tile Supreme Court nras called upon to 
determine whether it \T-onld :ldopt the rule of the Hylton case 
or whether it  u-ould (1isreg;lrcl it, for the tax upon these notes 
was uot a tax upoll cspcuse; it  was not a tax upon consump- 
tion; it  was not :x tns  that conld bc sl~ifted; it was not a t a s  
that ans\vered any of the abstract defiuitions of economic 
writers respecting iudirect tases; and yet again the Supreme 
Court, upoil tlie nutllority of the Hgltou cnsc, upon the assumg- 
tion that iiotliiug but. land caiue n'ithiu the constitutionnl pro- 
vision with regard to direct tnses. dcclnrcd thnt it  nras nu 
indirect tax. I believe it  put the decision upon the ground that 
it  was a11 esciee tax or duty for the pri~ilc-gc of issuiug aucl 
using eircnlnting aotes as  a part of tlie bnnkiug busint%s. 


So it n ~ l t  on to other cases. I ihii~k the uest alse was that 
of Sclioley c. Rcw. There wls  liere iuvolrcd-the mlidity of the 
law tasiux the devolution of the title to property. Again the 
Suprcnlc Court sustnincd the I-Iylton case; agniu it annoullce(1 
tlic l~riuciplc to n-hich I 11nvc refcrrcd. 


irllcll came the Siwingcr case, which confessedly decided the 
esact questiou which we Ilnve 11ow I~cforc us, or that the Sn- 
preme Court had before it  in the Polloclc case. 


Thus for n buildred years tlicre 1i:~d 1)ecu a contilluity of (1~-  
cisions snstoiuing tbis vital lio\ver npou the part of (he Con- 
gress of the Uliitcd States to levy a tax ul~on property, ul~ou in- 
come without al~portioiimeiit. For a huudred years it  bad 
been the accepted doctrine that no tax except a land tax need be 
apportioned among the States accordiug to population. If we 
are to appeal to the rule stare tlecisis. I have :I better title to 
appeal to it  than those who seen1 to think that what we propose 
is in disparagement of the Supreme Court; that ~ v e  are attack- 
ing in some way the confidence that ought io be reposed in that 
rralted tribunal. I ha7-c a better right to aplteal to the his- 







non- to consider that. I do not like the way i t  came into Con- 
gress. I do not asperse anybody's motives; but I laom-, and 
you Icuon', that if i t  had not been likely that the income-tax 
anlendment that me proposed mould have passed the Senate, 
this amendment would not have appeared. I have a right to 
say that, because of the avowal of the chairman of the Finance 
Committee yesterday. I knew something of that kind; but I 
never would have disclosed on the floor what I had heard in 
confide~we or semicon!idence, had not the admission been made 
upon the floor. I t  is here simply because i t  was necessary 
to have an instrument of this sort in order to defeat the gen- 
eral income-tax provision. 


What is the general income tax? I t  is  a tax laid upon every 
income, whether of individuals or of corporations, that ex- 
ceeds $5,000. I t  is fair;  i t  is just; i t  makes all men under like 
conditions contribute equally to the support of the Go~ernment. 
What is the amendment which kqroposcd by the committee? 
I shall not now attempt to describeit in technical language. I 
describe it  in commonplace Ianguage. With our amendment, 


' every man who had an income of more than $5,000, or every 
corporation that had an income of more than $5,000, wouId 
have been compelled to have paid 2 per cent upon the income 
in excess of $5,000 for the support of the Government. 


And what does the committee amendment mean? Needing a 
revenue, as  we do need a rerenue, i t  proposes that every man 
who has a share of stock in a corporation, whether he has a n  
income of a hundred dollars or a million dollars, shall pay a 
part of the expenses of the Government because he is a share- 
holder in a corporation. It does not observe the essential, the 
fundamental principle of the lasation which is  proposed in the 
original amendnlent. It is a mere figure of speech to say that 
i t  is a tax upon corporations. So fa r  a s  taxes are concerned, 
corporations are mere trustees for their shareholders ; and their 
shareholders must pay the tar .  When you levy a tax on a cor- 
poration, you arc lcryirlg i t  upon either the shareholder or the 
person r h o  deals with the corporation, who employs it  for 
services or who buys from it a CommOKity. One or the other 
of the& classes will bear the tax which i t  is now proposed to 
11ut upon corporations. 


But what is i t?  I believe it is a property tax. I believe it is 
an income tax. I t  levies a duty upon the incomes in excess of 
$5,000 of all corporations with capital stock and of all insurance 
companies. Disregarding the husks and artificialities with 
which we surround our lcgal thought, i t  simply levies this duty 
upon the men who have inrestccl their money in the shares of 
corporations, whether they be rich or poor, whether their in- 
comes are great or small. and npon the contributions of the 
1)olicy holders of insurance companies, no matter how great or 
$ow little those contributions may be or no matter how profit- 
able or uuprofitable the ventures may be. 


Nr. HEXXURN. Will the Senator permit me a question? 
The PRESIDING OFFICER. Does the Senator from Iowa 


~ i e l d  lo the Senator from Idaho? 
Air. CUSILIINS. I do. 
JIr. HEPBURN. I should like to inquire whether there is 


any difference in regard to the question whether i t  is a per- 
sonal or a property tax between the Senatofs proposed amend- 
llle~lt and the amendment under collsidcmtion? I s  not the in- 
come tax a property tax as  proposed by the Penator from Iowa? 


IIr. CUSIJIIKS. I t  is. 
Mr. HETBUBS. Then, so far  as  being a property tax is con- 


cerned, there is no differencc:' - 
Mr. CUJIhIINS. If the tax proposed in this new an~cnclment 


is ~ r h a t  I believe it  to be- 
Xr. HEXBURK. A property tas. 
Mr. ClJMXINS. A property, an income, tax-it is, from the 


constitutional standpoint, precisely like the income t a s  we 
hare proposed. I t  ic, subject to the same objection. I t  is either 
orerridden by the Polloclr case or sustained by the previous 
cases, just as  our amendment is  overridden or sustained. And 
if n'e adopt it  and that coi~struction is  the one to put npon it, 
you will 11icet in the Suprcme Court precisely the same objec- 
tion that is proposed against our amendmcnt. 


hIr. HETBURS. Then, if the Senator will permit me, the 
only difference betn'een the proposed tax on the income of 
corporations and that proposed by the Senator from Iowa is  
in the classification of the subjects of taxation? There is no 
difference in the prillciple of taxation? 


Jlr. CUMAIINS. Legally speaking, if I have put the right 
interpretation upon it, there is  no difference. I know very well 
that those who stand for this proposition of the committee 
will not agree that it  is :I property t a s  ; they will not agree that 
i t  is an income t a x  They pretend, through a method that I 
shall ~;'esently mention, to escape the objection that it is  a tax 
upon property or a tax upou income, and thus nvoid the decision 
in the Polloclc case. 


I, however, believe that the effort to do so is merely erecting 
a barricade of words behind which they endeavor to sht,lter 
themselves. I shall come presently to the consequences, if i t  
is not an income tax or a property tar. But my first proposi- 
tion is that it is a property tax, and therefore I sny it cha t  
Ienges the decision of the Supreme Court in just the same way, 
to the same =tent, and wiIl meet the same fate when i t  renches 
the Supreme Court a s  our amendment mould experience. 1 
believe that so viewed it is constitntional in so far a s  the Ievy 
of a tns  upon incomes is concern&. It has other infirmities 
which I shall presently point out. 
M6. BRANDEGEE. Air. President- 
The PRESIDING OFFICER. Does the Senator from Iowa 


yield to the Senator from Connecticut? 
Mr. CUMRIINS. I do. 
Mr. BRAXDEGED. I understood the Senator from Iowa to 


state that the proposed committee amendment is not really- a 
tax upon corporations, but is a tax upon the stockhoIders or 
upon the dividends of the corporation. If that  is so, is not the 
same thing true of the proposed income tax upon corporations 
contained in the Senator's proposed amendment? 


Blr. CWMINS. It is, with this difference: In the amend- 
ment I propose if the total income of the shareholder does not 
reach $5,000, he is  then not taxed. It preseryes the central, 
fundamental idea of a n  income tax. In  the case proposed by 
the committee, if a poor d e ~ i l  has 1 share of stock in a corpora- 
tion, and it  is  a n  the income he has, he is nevertheless taxed. 
My desire is t o ~ e l i e v e  the iucomes of men to the extent neces- 
sary to maintain their families, to support and educate their 
chiidren, because I believe that they owe a higher duty to their 
families than they owe to the Government. 


Mr. GALLINGER. Mr. President---- 
The PEESIDIKO OFFICER. Does the Senator from Iowa 


yield to the Senator from Hampshire? 
hrr. CUarafIXs. I do. 
Mr. GSLLINGEB. The Senator meant to say, I assume, that 


if the income in the first place added to other items of income 
does not aggregate $5,000, the man is  not tased? 


Mr. CUIIBIINS. Precisely-in our case? 
Mr. GSLLINGER. Yes. 
Mr. CUIIrIBIINS. That i s  true. Possibly I ought to Correct 


that. I had i t  in my mind. The effect of our amendment is 
that no tax is  laid upon a person unless his income from all 
sources exceeds $5,000; while in the proposal of the committee 
the t a r  is laid upon the income of every shareholder of a corpora- 
tion that has a net income of more than $5,000, without regard 
to the estent of the individual income, whether that is thc only 
income the shareholder receives or whether he receives other 
income frou different sources. 


That is the injustice of this proposal. I t  is not in accord 
~ r i t h  the humane cirilization of this age. It is  not in accord 
with the nlodern thought. I t  totally disregards every advance 
me haye made in these years toward relieving those who are 
unable to bear the burdens of gorernluent from a greater share 
than is necessary, and giving them. as  I said before, the oppor- 
tunity to devote the first of their energies, the first of their iu- 
come, the first of their earnings, t~ a dearer and more sacred 
object th'm the maintenance of the Government, viz, the mainte- 
nance of Iheir citizenship and the support of their families. 


But I now come to another point. Suppose this is  not an 
income tax? 


11s. SUTHERLAND. May I ask the Seuator a question? 
The PRESIDING OFFICER. Does the Senator from Iowa 


yield to the Senator from Utah? 
Mr. CUMMWS. Yes. 
Mr. SUTHERLAND. The Senator says that so far  a s  the 


constitutional question is concerned, hc thinks there is no differ- 
ence between the tax imposed by his amendment and the tax 
proposed to be imposed by the committee amendment. 


Mr. CUNMINS. I did not quite say that. 
Mr. SUTRERLAXD. The Senator certainly said a a t  both 


are tases upon property, and that if one is subject to the con- 
stitutional objection that i t  is a direct tax, the other is. 


Mr. CUMNINS. That I said. 
Mr. SUTHERLAND. Does not the Seuator recognize the fact 


that in the Soul6 case the Supreme Court expressly held that 
the tns  was imposed upon the business and not upon the Ilrop- 
erty of insurance companies? 


Mr. CUMMINS. Does the Senator want a categorical answer 
to that question? 


Mr. SUTHERLAND. Yes; if the Senator can give it. 
Mr. CL?filIINS. I do recognize that the tns  in the case of 


Pacific Insurance Company v. Soul6 was a tax which was laid 
by lam upon the business of insurance. 


5Ir. SUTRERLAND. On dividends derived from the income 
of insurance companies. 







3Ir. CUAIRIINS. Tha t  is, i t  was laid only upon those cor- 
polxtious that were engaged in the i~isurancc busiuess. 


Air. SUTIIEIIIAND. Xom let me ask the Senator if he is 
fantiliar-as I have no doubt he is-with the case of the 
Spreckels Sugar ltefining Company, to which the President called 
attention in his message? 


Mr. CUMBIIKS. I hare  it right here, open; :und I expect to 
read to you to your heart's content in a very few minutes. 


BIr. SUTHERLSSD. Will the Senator permit me to call hie 
attention to a single phrase in that  case? 


Mr. CUBI1\IIT\'S. Do not, if you please, call my attention tc 
any par t  of the case until I reach it. I shall come to i t  pres- 
ently, and then I shall invite any questions the  Senator mag 
ha re  to ask. I shall be glad to hare  them asked. 


AIr. AIcCUI\IBER. Mr. President- 
The PItESIDIKG OFFICER. Does the Senator from Iowa 


yield to the Senator from North Dakota? 
Mr. CUMMINS. I do. 
Mr. JIcCUIIBER. I agpreciate that there is  a good deal of 


coniplesity about this slight differentiation between a t ax  upon 
property and a tax  upoil the right to do business ; and there i s  a 
good deal of rather delicate refinement, i t  seems to me, between 
the two. 


Mr. CURIMIXS. Unnecessary refinement. 
Nr. l\fcCU3IBEII. Yes; unnecessary refinement. I should 


like to ask this qnestion, which either the Senator from Iowa 
or  the Senator from Utah can answer. The Senator from Iowa 
states that  so f a r  a s  these two amendments are  concerned, the 
anlendment he proposes 3nd the amendment the committer, 
proposes, they are  bot-h really a t a s  upon property. We will 
take the case of the Senator's amendment, aud instead of say- 
ing that  me shall levy a direct t ax  upon the income, we will sup- 
pose that he shculd so iitodify i t  a s  to say that  we shall levy a 
t n s  upou the business and make the basis of i t  the inconle; 
that  is, tha t  i t  sh:~ll be proportioned upon the income. What 
difference would there be, in principle. between that  case and 
the  amendment thc committee has i~t roduced? 


That  is  a matter that  has  puzzled me somewhat-to say 
\\,hat the court would decide prorided you put the Senator's 
ameudment in that language. 


Mr. CUAIRIIXS. AIr. President, the Semitor from North 
Dn1;otn has  touched the very heart of things, a s  he usually does. 
\Ire could just a s  well say in our proposed amendment that  the 
t a x  was levied upon the  right t o  receive and spend income. 


could say that i t  was a tax  levied upon the bbusiness of re- 
ceiving income. There i s  no limit to the ingenuity of man 
~vhen  he nttenipts t o  hide the real truth. I ha re  no patience 
\yith t l x ~ e  nice a1~1 unnecessary and extraordinary distinctions. 


hlr. RORAH. Mr. President- 
The PRESIDIXG OFFICER. Does the Senator from. Iowa 


yield to the Senator from Idaho? 
Mr. CURIRIIKS. I do. 
Mr. BORBH. In view of the suggestion of the Senator from 


North Dakota, I will state that  the Senator from California 
said yesterday evening that this was not intended a s  a tau 
upon the privilege of doing business a s  a corporation, but a tax 
upon thc pririlc=e of doing bnsiness. If  that be true, and the 
ameudmeut is  to bear that intergretation, why can you not lay 
a t a s  npon thc man who eugrngcs in the busi~iess of buying 
bauds and collectiug iuterest npon them for the privilege of 
doing so j w t  a s  \vcll a s  you can lay i t  upou the pririlege of 
conducting a business of m y  kind? 


Afr. CUJIAIIXS. I had thought of another illnstmtion. 
Mr. FLIKT. I ~vi l l  ask the Senator if tha t  i s  not just what 


jvns deciclecl in the Gprcc1;cls case-that that  could be done? 
Air. CUJIJIINS. I n-ill come to that  directly. You might 


just  a s  well ICYJ. a t a s  upon the privilege of being blue-eyed 
or 1)ron.u-eyed or white-haired. You might just a s  m l l  levy a 
duty npon the privilege of doing business on the north side of 
a street or 'the south side of a street. The occupations and the 
nvcc:ltions of mcu m d  their conditions are  capable of infinite 
varieiy. T l~e re  must be, howe~er ,  a s  i t  seems to me, some sub- 
stantinl reasoil in the classifications in which the legislature 
indulges. 


But I contc now, if I can, to again talrc up the thread of my 
arguiueut. Assnmiug for the moment that  this is  uot a tax  
upon property, that i t  i s  uot n t a s  upon the inco~nes of corpora- 
tions, and therefore the incomes of stocltholders in corporations, 
but assuming that  i t  i s  a tax u ~ o n  somethiug else, what i s  i t  
ul~ott? ,lccording to the answer given yesterday by the Sen- 
ator prom C:~lifornin, i t  is  a tax  upou the privilege of doiug 
business. You might just a s  well say that  men shoulcl be taxed 
upon the privilege of breathing. 


Mr. HETBURN. Will the Senator permit nle to call $is a t -  
tcu tion to the laugui~ge---- 


Mr. CUBIRIIXS. I am coming to that presently. Do not nu- 
ticipate me. I do like to occasionally spring a surprlse upon 
the Senate. 


The PRESIDIXG OFFICEX. The Senator prefers not to 
yield. 


Mr. CUJIMIXS. But Stnators are  all  so keen and alert  tha t  
they prerent me from having the opportunity that  I very much 
covet. 


Mr. HEYBURN. I regret it. I would not for anything out- 
run the  Senator's mind in this matter. 


Mr. CURIRIIKS. The Senator is, I presume, about to call 
my attention to the fact that this t ax  is laid upon their busi- 
ness a s  corporations. 


Mr. HEYBURN. No; I was going to call attention to the  
fact that  the bill names this item; i t  gives it a specific name. 
It says, " a  special excise tax." 


Mr. CUMRIINS. Oh, yes; of course. B u t  it does not make 
any difference what it i s  named. 


Mr. HEYBURN. It may make a difference. 
Mr. CUMMINS. It does not;  i t  can not. The character of 


a tax, the ralidity of a tax, must be determined by i t s  essen- 
t ia l  characteristics. It must be determined by the circum- 
stances under which it is  laid and the thing or  things upon which 
i t  i s  laid. Congress can not make an  income t ax  a sgecial cx- 
cise t ax  by so denominating it. It can not tnake a n  excise t a r  
a direct t a r  by so denominating it. We must look further into 
the subject than the language used by the  committee. 


I uom come back to the question I was considering a little 
while ago. The Senator from California says this is  a t ax  
levied upon the busiuess of corporations. I deny the right of 
Congress to levy a tax  upon the business of corporations a s  
such-that is, merely because they are corporations. I deny 
the right of Congress to make any classilication of that  sort. 
It is  an  arbitrary one; it is a n  unfair one. I t  has no predeces- 
sor, and I hope i t  will ha re  no successor. I f  you depart from 
the construction I ha re  put upon i t  and say that  i t  is  not a 
t ax  upon the income or  the property of corporatious, then i t  i s  
a t ax  npon the right to do business a s  a corporation a s  distin- 
guished from the  right to do business a s  an  individual or a s  a 
copartnership. You a re  necessarily driven to that  conclusion. 


I lcnow ruat those who rrill attempt to defend the validity of 
this t a s  will say that i t  is  not an  income tas ,  and will soy that  
i t  i s  not a property tax. But when they say that, they declare 
that  it is a tax  upon the franchises of the corporations created 
by the several States of the Union-a t a r  upon their right to do 
business a s  corporations. It is not a t ax  upou the privilege of 
carrying on the dry goods business; not a tax  upon tlie privi- 
lege of c a r r ~ i n g  ou the beef-packing business; not a t a s  upon 
the privilege of doing a manufacturing business; but a t a x  
upon the right to do bnsiness of any kind a s  a corporation. 
a n d  I should like to ask the Senator from California whether I 
have expressed the real construction and interpretation of the 
amendment a s  he  viervs i t ?  


Mr. FLIST. I may state to the Senator what I said last 
night when I was asl;ed for my construction of this amenclmeht, 
a a  that  was that  i t  is  an  escise tax  upon the privilege of doing 
business. I t  is  true that this ame~~dment  limits the taxes to 
certain corporations, nnd that we hare  the pomer to do this i s  
sustained by several cases which the Senator himself has  quoted. 
I n  one case they selected insurance companies and tased them ; 
in the Spreclrels czse they selected two different classes-sugar 
refineries and oil rrfincries. In  this amendmeut we have madc 
a classification which includes certain corporations and a l l  iu- 
surance companies. 


Mr. CUJIMIKS. Precisely. I think, Mr. President, thnt I 
gather the meaning of the Senator from California. But he 
also is leaning on a very weak and insecure reed. H e  also is  
endeavoring to  conceal thought with language, instead of using 
Iangunge to e s p r e s  his thought. Congress can not justly levy 
a t ax  on bnsiness unless i t  iucludes all those who arc  engaged 
in that  business. I deuy the right, in fairness, of Congress to 
levy a t a s  upon Johu Smith beciiuse he is  eiignged in the dry 
goods busimss, if John Jones i s  nest  to him and is doing the 
sallle dry goods business without beiug taxed. That  is  not all 
excise tus. I realize that Congress can levy an  escise t n s  upou 
sny specified kind of business, but i t  must include all persons 
,\-ho are  in that  business and within those couditious in order 
that the lam may be just and in order thnt i t  Inny ansjver the 
fundamental requirements of tnsation. 


I n  the present case the Senator from California says \I-e ha re  
I t a x  on the privilege of doing busiuess. Let us see. Here 
is a corporation, the Johu Smith Company, carryiug on a dry  
:oods business on one side of the street and here is  Johu Jones 
9 Co., a copartnership, carryiug on a dry goods business up011 
the other side of the street. They are cloiug tlie same extent 
of business and malri~tg the same profits. I deny the power 
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of any legislatire tribunal to levy a tax on the one a s  an escise 
tax without levying it  a t  the same time upon the other. Classifl- 
cations may be inade, but they must be reasonable. They must 
hare some substantial basis to Support them. 


The real truth is that this is not a tax on business, because 
corporations carry on the same kinds of business that indi- 
viduals do and that copartnerships do. I t  is not a tax on 
business. I think it  is a tax on property. I think it  is a tax on 
incomes. But if i t  is  not a tax on property or on incomes, i t  
is a tax upon the right to do business in a corporate capacity. 
There is no wit of nian that can relieve the proposed law of 
that construcTion if i t  is not a tax on incomes. And if that 
interpretation be put upon it, there is  not a lawyer in the 
Senate who will insist that i t  can be done. 


I s  there anyone here who asserts that the Congress of the 
United States can levy an excise tar upon the right to exist, 
the right to do business, of a corporntion created by the 
States? The United States did uot create these corporations. 
I t  has conferred no authority or power upon them. I t  may 
bare the power, under certain other provisions of the Consti- 
tution, to regulate and supervise them; but it  did not create 
them. I t  did not invest then] with power. The authority to 
tax inrolves the authority or the power to destroy, and I should 
like to know whether there is on the part of any,Member of the 
Senate a belief that the Congress of the United States can, 
ihrough the medium of taxation, destroy the corporations that 
have been created by the several States? 


Can a State t s s  the franchise, the right to do business, of a 
corporation created by the United States? Will any Senator 
here affirm that the State of Iowa can seize the franchise of a 
corporation created under an act of Cougress and tax i t  out of 
existeuce? If you can levy a tax of 2 per cent upon a corporate 
franchise, you can lev)- one of 50 per cent upon it. There is no 
limit to the power when once it  is conceded to exist. 


I do not intend to esamine tllc cases upon this point. I know 
that before my friend the Senator from Idaho shall have fin- 
ished he will have abundantly satisfied the Senate \\-ith regard 
to that proposition. I hare the cases here, or some of them. 
but I have alrendg occupied so much of the time of the Senate 
that I do not intend to enter upon them. 


I shall content myself with again asserting that this is  either 
an income tax, and therefore subject to all the objections that 
are urged against the income tax proposed by the Senator from 
Texas and myself, or it is n tax upon the right of doing bdsi- 
ness as  a corporation, which is simply a synonym for the right 
to exist as  a corporation; and if so, it is condemned by every 
decision of which I Icuow or r i t h  ~ h i c h  I am familiar. 


I avai t  with a great deal of pleasure the interpretation that 
sha,ll be put upon this law by its distinguished fmmcr, because 
I feel sure that if that bold and original navigator escapes 
Scylla, he mill rery speedily fall into all the dangers of 
C'harybdis. 


Scnntors, so far froin escaping the difficulties you thought 
surrounded the inconre tns  ~?rol?osed by the Senntor from Texas 
and niyself, thc law )on 1i:lve proposed has simply multiplied 
those difficulties, aud, a s  I think, multiplied them almost in- 
finitely. Some oue has sug~ested that there is another pos- 
sible construction th:it ]night be put upon the committee 
ameudmeut. ' 


Mr. OVERMAN. Mr. Presideiit-- 
The VICE-PRESIDEST. Eoes the Senator from Ion-a yield 


to the Senator from Sorth Carolina? 
Mr. CWAIMIiYS. I do. 
Mr. OVERhIAN. If a legislature grants a franchise to threc 


or four men to form a corporation, the State then parts for 
the time being ~ r i t h  a portion of its sovereignty. If this is a 
privileae tax, is it not inclirectly a t a s  upon the sovereigl~ty of 
the State? 


Alr. CUJIhlINS. That, of course, lies a t  the wry bottom of 
the arqument I have just been maliing. I t  is a general proposi- 
tion that the State can not tax the iustrnme~italities of the 
General Gorernnient. nor cmi the General GOT-erniuent tax the 
iustruincntaliiies wllich the State may employ in the esercise 
of its sorereici~ty. The United States can tax the property of 
every corporation in the Ialld; tlie States can tax the pro~erty 
of erery corporation created under an act of Congress. 


But Cougress can not touch by a tax, the equivalent of a 
power to destroy, the right to do busiuess as  a corporation of an 
association organized under the law of a State, nor can the 
State touch with a t:>s the right of an association of persons 
organized as  a corporation under the law of Congress. These 
rights are mutual. We hare observed them already in the dis- 
cussion of this question. Ererybody concedes that the United 
States can not tax the bonds of a state gorernnlent or of a 
municipal government organized by state law. KO more can the 


State tax the bonds of the United Stntes or any other instru- 
mentality of the Kation. I t  is by a parity of reasoning that the 
Federal Gorernment can not destroy :L corporation created by 
the State, nor can the State destroy in that mamer a corpora- 
tion created by the General Government. 


But it will be said, and it  was suggested here a felr- ~llolllents 
ago, that this is not an income tax, it  is uot a tax upon the 
corporate franchises or the right to do business as  a corpora- 
tion, but it is simply a tax upon the business of corporations. 
Senators, i t  is not possible that yon mill pass a Ian7 that mill 
tax the business of corporations and leave untaxed the business 
of copartnel;ships and indiriduals of the same kind, of the same 
extent, of the same profit. I deny that right of classification. 


I want to make my meaning perfectly clear. I agree that the 
Government can impose a n  excise tax upon the business of deal- 
ing in real estate. I agree that it can impose a tax upon the 
business of selling dry goods or manufacturing iron or steel. 
I agree that i t  can impose a tax upon the business of refining 
sugar and oil. I agree that  it  can impose a tax upon the busi- 
ness of tmnsportation. But when i t  imposes that tax it ought 
to impose it  upon all who are engaged in the business, mhat- 
ever it  may be. You can select for your law, and you will select 
of course, only those kinds of business which according to your 
own observation are  best able to bear the tax, but that, how- 
ever, is a t  your own discretion. But having selected the busi. 
ness that is to be taxed, then all who are engaged in the busi. 
ness must fall within the provisions of sour law. If you do 
not so frame your law, you hare encountered not constitutional 
difficulties, but you have encountered the rital principle of our 
social compact. There are some thiugs that arc higher than 
constitutions, higher than laws. There is  an underlying con 
ception of justice and fair dealing upon which constitutions 
and l a w  are founded. If you were to tax the business of one 
m m  and not tax the similar business carried on under the same 
conditions of another man, yon would destroy the rery principle 
that brought us together in governmental relations. 


Mr. CL.4PP. Will the Senator pardon me for an interrup- 
tinn 7 


Mr. CUMhIIKS. Certainly. 
Wr. CLAPP. I know the Senator is  weary; he has made a 


long speech, and in my humble capacity of judging it  is  one of 
the greatest I ever listened to in this Chamber. I t  is a speech 
that must have effect. At the risk of trespassing upon the good 
nature of the Sellator and his endurance, I am going to sng- 
gest that it  seems to me he ought to refer to the cases he spoke 
of, that they may go out as  a part of his speech. I simply nlake 
that suggestion to the Senator. 


Mr. CUAIRIINS. Those cases will be inserted in the RECORD. 
They are  to be used and mill be used in a rery short while by 
my colleague, the Senator from Idaho [Mr. BORAH]. We in a 
measure divided this field, although I feel like aljologizing to 
him, because if you estimate the breadth of the field I have 
traversed by the time I hare taken in getting over it, i t  might 
be assumed that I had talien the whole subject in my care. 
But it  is not so. 


I come now, however, t o  one of those cases, in answer to the 
Senator from Utah and the Senator from California. I t  is  
said that this ameudment finds its justification or its legal de- 
fense in the case of the Spreckels Sugar Refiniug Company 
against AlcClain (192 U. S., 1). 397). If this case does not 
sustain the proposed law, then I assume fro111 what I hare 
heard that the Finance Coinnlittee will withdraw it  from the 
consideration of the Senate, because w? are pointed to this 
case as the one which discri~uinates or clifferentiutes the ameud- 
ment proposed by us from the anlendineut proposed by the com- 
mittee, and in the message of the President the only reason- 


Mr. FLINT. Jlr. President- 
Mr. CUNhIINS. Excuse me just a mou~cnt. The only reason 


the President gives for preferring the tax upon the net income 
of corporations as  against the general inconle of corporations 
and individuals is that he has been lcd to bclierc that this case 
sustains the proposcd amend~nent m d  will cuable the tax lniil 
by it  to be collected without litigation, ~vhicli i t  might be feared 
mould prerent the receipt of the revenue so much desired from 
our measure. 


I now yield to the Srnator from California. 
Mr. FLIKT. I do not n-ant the Senator to state nly vlen-s or 


those of the Finance Coinnlittee to he that we rely solely upon 
the Sprecliels case. There nre nlany other cases me rely up011 
and to which the Senator has referred that Te  beliere sustain 
Lhe provisions of this aiuendment. I t  is true the Presideut of 
the United States referred to the Sprecliels case in his message, 
and that in the brief remarks I iilatle I referred to it, but I 
do not want to be understood as  saying this is the only case 
we relied upon, There are other questions raised in the amend. 
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tion unon life in;n;,n-"h commniei nronortionatelv %an ~ x v f l - b ~ ~ n l ~ d  


fours,  very respectfully 
RorAL U A ~ O N  ~ ~ U T U A L  LIFE 


~y FaasK D. JACKSON, preside&. 
AalI3RICAN LIFE 'ENSUUAXCIC CO., 
, J C GRIFFITH Secretary. 


BJ &&'TABLB LI& INSURANCE CO. OF IOWA, 
By Cnnns KIRK, President. 


DES NOIHES LIFE INSURANCE CO., OF IOW 
Bv L. C. Ramsox. Vice-president. 


- 


UXITED STATES, 
By GEO. B. P ~ K  Pf-esident. 


THE BASHER& LIFE hSOCIATION, 
By E. E. CLARK, President. - 


OFFICE OF GREEN BAY LUAIBEC COXPANT 
Iiarlaa, IOIW, J w e  26: 1909. 


IIon. J. P. DoLLrv~n, 
TTasltir~~tor~, D. C. 


DEAR S r x i ~ o n  : Ki th  some hesitancy I am undertaking this letter to 
yon in the matter of thc proposed incolue tnx upon corpDrations a s  sucli ; 
not in any advisory sense, but simply a s  an  informal expression of iu- 
terests that seem to me likely to be overlooked, or a t  least overshadoived. 
by more striking features in the situation. I refer to the  inte-ests of 
tliose people of moderate and even  lender means, ahose  savings are 
lar-ely if not \vholly insested in corporation stoclts. These corporations 
: i r~general ly  concerns with which the  investor has been counected f o ~  
years a s  a faithful employee, thong11 there has been a growing tendency 
toward such investments among our far me:.^, nnd more especially their 
widows who dread tiie care of the f a m .  The prominent business fig- 
ures of the coontrv or communitv rcailv own a decided m i n o r i t  of the 
concerns that  tliey'dominate or efen miinage. 


The writer iias a l w v s  understood tiie economic principle of a n  in- 
come tax to be that  ;.hen an individunl's income became sufficient to 
support himself and family in a hizh degree of comfort :iny further 
increase of that  income-mhich could only servo the purpose of luxury 
or more extensive investment-should Ije subject to a special tax  for the 
co:nmon good; in short, tlic surplus income of one would be tnsed to 
relicve n similar burden upon the scant income of another. 


Inasmuch a s  a corporiition has no personal needs, i t  has  no income 
in the sense al~ove detined. The net enrnlngs of a corporation are  rcally 
:I trust fund, held for dlstribution among tlie stockholders t o  whom the  
dividends become iucome in tbe meanlnfi here t o  be considered. The 
corporation is already taxed upon its holdings in  t he  assesstnent of i t s  
property, real and personal; further taxation would be double taxation 
and, it srems lo me, indefensible from tlie standpoint of logic or equity. 
I t  would be just ns renson:~ble to call the net returns of a n  estate the 
income of th6 administrator. 


The last few years hare developed a very general desire on the part 
of cniployces to participate in the investmellt a s  well a s  the labor in 
those lines which they have made their life work. In  most cases, the 
rmployers imse siiown n rommendal~le disposition to meet this demand. 
Aside from ?.he materinl benefit likely to wsolt from this arrangement 
the spirit of mutual interest and good will thus  shown must be higlil; 
gratifying tc cvery good citizen. In  my humble judgment, the growth 


and success of such arranqements means much to the Nation, and I 
would deeply deplore any lcgi.;i?:ion to the :ontrary. 


Pet the levying of a so-called income tax upon the net earninfs of 
corporations, a s  such, can not fail t o  discourage this desired partner- 
ship between labor and capital, i n  t ha t  i t  places a Special tar upon 
the smallest stockholder and tempts capltal t o  avoid ail forms of incor- 
poration: and there is no other form of business association so well 
adapted to the common needs of both large and small interests. Withln 
my personal knowledge more than 60 per cent of the corporation stock 
held by employees is Lcquired upon credit the purchaser relying upon 
the dividends to pay him out if he can sa;e the interest from his earn- 
ings Thrifty and etticient men win out on this plan nearly ever time 
but 'it is plain to be seen that  even a small addltion to this gu rde~ ;  
would tend to discourage the attempt, even if i t  were not nctuslly a 
serious handicap. 


In  conclusion I will ask you to  pardon so lengthy a communication 
to one a s  busy'as yourself but th is  participation by employee in the  
stock of the employing corboration is a hobb of mine and i t  is hard 
for me to  quit. At  the  risk of discrediting a 8  tha t  I Gave said, I will 
confess that  I am a Democrat and a bellever In income t a x .  but I can 
not refrain from protesting against a measure that  will '  I believe 
seriously interfere with the  successful operation and furtger develop! 
ment of the most important organ in the  body eeonomlc-human labor, 
Hoping again tha t  my earnest interest in the matter may excuse my 
presumption, I am, 


Very truly, yours, -- 
SECURITY TRUST AND SATING~ B A N ~  


Charles city, Iowa, J u n c  24,' 1909. 
Bon. A. B. Coararras. 


DEAR SEXATOR: I take the  privilege of writing you in regard to  the  
proposed tax on the  income of corporations. Thc object of the pro- 
posed law is twofold-revenue and publicity. As regards revenue. the 
tax is discriminating and unjust. I t  does not afPect the incomes of in- 
diridonis not derived from stocks, in many cnscs enormous, wiiiic tar -  
ing people of small means, who derive thcir income from stocks. 


As regards the publicity featnre. I appreciate the desirability of giv- 
ing accurate information to the  public i n  regard to stocks and bonds of 
the great corporations whose securities a r e  listed on the exchanges and 
sold to the public. There are, h o w ~ r c r ,  in Iowa and other States n vast 
number of what might be called private cor~orations." with bnt few 
stockholders. whose securities are not on t h e  market 'for sale to the  
public. These corporations are  in constant competition with individuals 
and partnerships, and i t  is an  act of discrimination to compel tl?em to 
make pnblic their earnings and comply with federal rexnlations with- 
out requiring the same of the  individuals nnd partnerships doing a like 
1)usiness. A general income t a s  applicable to all, individuals, partner- 
s h i p ~ ,  and corporations, with proper provision to prevent double taxa- 
l ion will nhvintn the iniustice and disrriminatinn ~- ~~~~ ~ 


'I'ho ~ f f w t  of the nronnscd lam for torinrr tlir rnrninm of rornnwtinnn 


Fortinrr t h ~  onlire ronntrv. 


nppreciation of yoor able 
be tariff. 


NATH. FBEXCII. 


PITTS~URG, PA., Jwle  18, 1P09. 
Senator Co~rarrNs 


Senate ~ham'bcr.  Woshinaton. D. C.: - .  
I respectfully urge you to demand tax amendment providing that  


:orporation tau be small graduated tax  upon gross earnings of cor- 
porations instead of straight 2 per cent tax  on net earnings said tax  
to be made to bear more heavily upon those corporations whl& co3tl.01, 
)r  nearly control, prices in their respective lines. This would be 







assessments of persons, firms. nublic companies. and local authorities 
on cross incomes as  follows :' 


- 


Grnde of income. 
Number oi 


assess- 
ments. 


Not excel 
Exceedmg 
Exceeding 
Excendins 
Exceding 
Exceeding 
Exceed!ng 
Ex&lng 
Execeding 
Exceeding 
Exceo3ing 
Excea?ing 
Exceedink? 
Exceeding 
Esceedhg 
Exceeding 


ling £160 but not elempt ....--....-----..---- 
£ 1 ~  and not ox reeding^^ ---.--..------.. 
£200 and not exceeding £300 ....-.......------ 
f 3w and not exceeding .€44%. . .--. ...-------. 
£400 and not excmling £330 ..... .-..--.-.---. 
em and not exceeding fOOO ....--....--....-. 
£ OOO and not excee3ing £700 ....-.....--..---. 
BiW and not exceeding £NU --...-....--...--. 
fBW and not exceeding 
f 900 and not exceeding E1.003 ...._-.. ..--. ... 
£1.000 and not exceeding £2.000 ....--....-- .. 
£2.000 nnd not cxceedinp £3.aX) ....--....-- .. 
f3,OM) and not exceeding £4,000 .-..---....-.. 
£4,003 and not exceedlnz £5.000 ....-------_-. 
E5,OM) and not exceeding £13.000 ....--------. 
£10,000 and not exceeding £50,000 ........--.. 


Gross 
m o u n t  of 


income. 


- 
There was also £29,336,126 gross amount of income from agents, 


.bankers and coupon dealers deducting tax on behalf of the revenue, 
but tl& can pbt  be given in terms of grades of income and-numbers of 
assessments 


I t  may de noted tha t  the  assessments on' incomes of £50,000 and 
upward, OL: on  $260,000, include 20 indir!duals and 92 firms. 


Tlle natlonal income of fhe United IZmgdom is variously estimated 
by economists and statisticlans a t  from £1 600 000 000 t o  £2 000 000 - 
000 annually. Since gross income of more ' thah £600 000 006 an$ n i t  
income in excess of £G00,000 000 is brought under'con'tribution i t  
would appear t ha t  one-half thb national income is sobject to the  'tax 
and one-third pnys it. 


Recent history of the income tax is embodied in the  finance ac t  of 
1907. Numerous changes mere made by this legislation, some of them 
being on the recommendation of a select committee, which was ap- 
p0 in t ed . i~  1906, to inquire lnto and report upon the practicability of 
graduating the income tali and of d~fferentiating for the purpose of the  
tax between permanent and preCar1ous incomes. The relief given to  
( (earned"  incomes up to E 000 b3' a smaller rate of charge was the 
result of this recommendatidn. Among other recommendations of the  
committee was .one tha t  i t  should be made obligatory on every indi- 
vidual t o  fill up a form of return of income, even n-here the return 
would merely be a statement thpt  the individual had no income dl- 
rectly chargeabIe to the tax. n l i s  was made effective. A recom. 
lnendntion for improvements in the methods of claiming allowance for 
depreciation and wear was also enacted. I t  was under the  finance act  
of 1907 t ha t  the  taxpayer KRS entitled to  be chnrged on the actual 
profits made during the sear,  instead of on a n  arerage of t k s e  profits 
for the  preceding three yenrs, if Ile,preferred tha t  method. 


I n  the bud e t  submitted to I'arhament for the current fiscal year 
by the chanceflor, of the exchequer the tax on unearned incomes. is in: 
creased by 2d., making i t  I s  2d. and the t ax  on earned incomes orel* 
£2 000 is raised to  1s. I'erions 'enminx under £500 s. rear  are giyen 
a (new abatement of £10 for every child under 16 year;. On incomes 
exceeding £5.000 a senr there is to be a supertas of 6d. in the pound. 
The chancellor estimated tha t  the extra yield from the  income tax 
proper would be £3,000,000, and from the supertax P2,300,000. 


Mr. BORAH obtained the floor. 
Mr. CL.4PP. Mr. President, I suggest the abseuce of a 


quorum. 
Tlie VICE-PRESIDEXT. The Secretarg will call the roll. 
The Secretary called the roll, and the following Seuators 


ans~vered to their nanles : 
Bacon tummins IIu-hes Page 
Bnilcy Curtis .7o&son, N. Dnk. I'erkins 
Rereridge Davis Johnston, Ala. r i l e s  
Borah Dick .Tones Root 
Bourne Dillingham Iienn Scott 
Brandegee I k o n  La 1:ollettk Simmons 
Bristow Eikins Lodge Smith, Ilich. 
Bulkeley Fletcher hlccumber Smith. S. C. 
Burkett Flint hlcI.:nerv Smoot 
Uuriciks I~osler hIouey Stonc 
Carter 1.' rr c Kelson Suthcrlnnh 
Chamberlain Gailiuger Kewiands Tillmnn 


Gamble Olirer Warner Eft!: Wyo. Guggcnheim Overman Warren 
~u1be;son 1Ieyi)urn Owen , Wctmorc 


The VICE-PRESIDENT. Sixty Senators have ans~vcred to 
the roll call. A quorum of the Senate is present. 


hlr. BORAH. BIr. President, a uoted menlbcr of this body once 
saiil that it \vas a rule of his life to quarrel with principles and 
not with men. I thiiik it  is especinl!y important, in dealiug with 
a subject of this kind, that we bear that in mind, auc tha t  what- 
eyer difference of opinion there mag be with reference to the mer- 
its or demerits of the corporation tas, we shoulil discuss it  from 
the standpoint of ~riuciple rather than that of pcrsonalitics. 


I iualre this suggestion early, for the reason that I shall be 
conq~lle(1 to quote the language of different I\lcmbcrs,of this 
boib TI-ith reference to their views upon this matter; mld I do 
so, not wit11 a view or purpose of criticising anyone from a 
personal standpoint, or assuming nny change of view, but with 
a11 idea of puttillg before the Senate, if I may, what I concei~e 
to be the best thought and the best judgment, uot only of my 
party, but of the leading men of the country, upon such a 
measure. 


SLIT-2.-,0 


For the first seventeen yenrs of lug life I mas privileged to 
listen almost entirely in the way of public addresses to those 
men, beneficent in purpose and in service to the public, who 
always insist on taking a test before they begin their address. 
Bearing in mind that early lesson of childhood, I wish to take 
a s  my text for this address the language of the distiuguished 
Senator from Rhode Island, as  contained in the Coiwn~ssroaa~  
RECORD a t  page 3929. 


I shall vote for a cor oration tax  a s  a means to defeat the income 
tax. * * * I am w i l h g  to accept a DrOpositiOn of this kind for  t he  
purpose of avoiding what to my mind Is a great evil and the imposition 
of a t ax  in time of peach when t h e r i  is no emergency, a tax  which is 
sure  in the end to destroy the protective system. 


I desire also to quote in that connection the language of es- 
President Harrison, wherein he said: 


The great bulk of our people are  lovers of justice. They do not  be- 
lieve tha t  poverty is a virtue o r  property a crime. They believe in 
equality of opportunity, and not  of dollars. Equality is the golden 
thread tha t  runs ail through the fabric of our civil institutions-the 
dominating note in the smelling @mphony of liberty. 


I quote this last expression from ex-President FIarrison for 
the reason that I shall refer sometimes to the principle of 
equality, not in n strict constitutional sense, not confining my 
views to the technical equality denonlinnted by the Constitu- 
tion with reference to certain rights and powers, but referring 
to that golden thread of equality which runs all through our 
c i ~ i l  institutions as  a fundamental principle, regardless of any 
written constitution-a fundamental principle which we can not 
afford to ignore any more than we can afford to iguore a spe- 
cific proposition enunciated in the Constitution. 


I t  is not my purpose a t  this time to discuss in a comparative 
may the merits or demerits of the income t a r  and the corpora- 
tiou tax. I realize-and I had just a s  well be frank-that the 
chance for the enactment of an income tax has practically been 
removed, so far  as  this session is concerned. I am, however, 
sufficiently of the faith to state that I believe i t  is only re- 
moved for a time. But I want this evening to inquire par- 
ticularly with reference to the measure which has been sub- 
n~itted to us and which, I presume, me are to assume a t  this 
time is  to be enacted into law. I want to view i t  as  if i t  mere 
submitted here as an original .proposition, without reference 
to the effect it  may have upan the income tax, from the stand- 
point of whether or not it mould be proper to enact i t  into lam, 
even if i t  n-ere not designed to kill what some conceire to be an 
erroneous measure. 


So far  a s  I am individually concerned, regardless of the ques- 
tion of an income tau, I could not bring myself to the support 
of this iueasure by reason of any personal or political relation I 
may have to individuals or to my party. That is not altogether 
a pleasant attitude to assume. In  many ways it is estremely 
unpleasant. 


But I want to inquire first, Nr. President, who is to pay the 
t a r  me are about to levy? I t  has been given out to the country, 
and has beeu sonlewhat esteiisirely assumed, that this is another 
means of placing a tax upon the wealth of the country; that 
by this process of singling out corporations we mill reach the 
wealth of the land rather than place n tax upon consumers, or 
that great body of American citizenship which now bears its 
undue proportion of the taxes of the country. I am very fmnl; 
to say that if I were conriuced of that one proposition as stated 
by those n ho support this tas-that it will reach the vealth of 
the couutrg-I should support i t  as  a tenlporary Ineasure, for 
the purpose of wiping out the deficit that now confronts us. 
I would not support it  as  a permanent measure, for the reason 
that I know that i t  can not and mill not reach that already 
earned, noii- innctire, wealth which pays practically no tax, and 
never will if certaiu influences in this country can have their 
way. But as  I ain convinced beyond all question that by this 
ineans we are about to proceed, under a thiu guise of doing oth- 
erwise, to place another henry burden aud tax upon those who 
already bear an unjust and undue proportion of the burdens of 
the Gorernment, I prefer, rather than to support the tax, to go 
back to the st~tesmnnlikc ~ i e w  m~nouuced by the Senator from 
Rhode Island in the opening Of this tariff debate. That is to 
sag, if we can uot by the tariff bill raise sutiicient revenue to 
run the Government, I should resort to cstre~ue measures of 
retrcnchnlent in espenditures rather than place this ertla bnr- 
den upon the great mass of 4n1erican citizenship. 


The Senator frou Rhode 1sland.has not. to my' linon ledge, a t  
any time made in this Chamber a cleclamtion that ought to 
conlmaud the support and respect of this body to a grcnter cs- 
tent than that statement, which he made in the opei~iiq of this 
debate. I wil[ say here that I have nexer been ciitl~usiastic in 
the support of an income tax as  a Inere proyo-itioll to nleet the 
temporary expenditures of the Government. i\Zy eiithu~iasm has 
arisen out of the proposition that it will en:\ble us to distribute 
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the already great burden of go~ernment between consumers and 
wealth. Uut if mc! are now to lay a tax-as I believe we are 
about to do-which will fiually rest not upon wealth, but upon 
consumption, then I go back to the principle announced by the 
Senator from Ithode Island, and say that  it  is our duty a s  Sena- 
tors to accept his statement that if there is not sufTicient revenue 
to run the Government we must retrench. For, to my mind, it 
is almost a moral crime to place an additional expense upon 
the very people who are to-day bearing the great burdens of 
gorernrnent. 


The Senator from Rhode Island, in opening the tariff debate, 
said : 


I am asked what would happen if i t  should be found t h a t  I am over- 
sanguine or wholly inaccurate in my statements of probable results 
What shall we do if the  revenues actually received are  less than  those 
I have anticipated and large deficiencies a r e  threatened? I answer 
with all the  emphasis a t  my command that  i t  would then be the iml 
perative duty of Congress to reduce e&enditures and make them con- 
form to the  actual revenue conditioqs, and not impose new and  oneroas 
tnxw. ----- 


I n  the next place, after having inquired a s  to who is to pay 
this tax, I want to make some inquiry a s  to the attitude of the 
Republican party upon a measure of this k i d ;  for those of us 
who have been inclined to support the amendment submitted by 
the Senator from Texas hare been criticised-not publicly, but 
to  some extent privately-as inclined to support a Democratic 
measure. I am a pretty strong partisan, but I bel ie~e the rule 
can not always be inroked in the discharge of legislative duty. 


I therefore propose to show this afternoon, if I can, and I 
believe I shall be able to do so, not so much upon any original 
idea of my own as  upon the ideas of those who are better iu- 
formed, first, that this tax will not be paid by wealth, but by 
consumption. Having shown that, I propose to show, in the 
second place, that it is wrong at this time, under the circum- 
stances whi& confront us, to place any greater burden upon 
that class of people. Third, I propose to show that the party 
of which I am an humble member has always opposed this t a s  
upon principle ; that it is unjust, unfair, discriminating, and of 
doubtful constitutionality. 


Of course i t  is proper to say a t  the beginning, because that 
i s  now conceded, that this amendment was born of fear. No 
one seems to love it, or to care particularly what becomes of i t  
after it has served its temporary purpose. But notwithstanding 
the fact of its manner of coming before us and the reasons for 
bringing it here, if we should find that i t  is actually a good 
measure, perhaps that should not be used against it. It is 
admitted, of course, by those who support it, that  it was not 
brought in for its merits, but because of the ulterior purpose 
it would serve. 


With these preliminary s tateme~ts ,  I want to go back for a 
time into the political history we have just passed over and 
within the me6ory of all men who sit in this Chamber, many 
of them participating in it, and trace out, if I can, from the 
declarations of those men, whose wisdom and whose position 
in the party .can not be questioned, something as  to the merits 
,and demerits of this tax;  where the burden will fall;  who will 
pay i t ;  and why, Upon principle and authority, i t  should not 
,become a statute. 


We recall the fact that in 1898, among other amendments 
which were suggested to the war-revenue act of June 13, 1S9S, 
there was a proposition to levy a tax upon the right to do busi- 
ness in the sugar-refining industry and the industry of refining 
petroleum. The amendment to which I am now addressing 
myself referred solely to those two industries. But the prin- 
ciple was discussed, and was discussed a t  length, by the Senate. 


Senator Platt, of Connecticut, said a t  the time: - 
I desire to say a word rrhy I propose to vote against this amend. 


ment * * I t  is picltiug out from all the interests of the country 
two classes of business where i t  is absolutely certajn that  the corpora. 
tions will not pay tpe tax. but that  i t  r i l l  be Pald by the. consumer. 
There is no other busmess in the country where the corporations or  thc 
pcrsons engaged in it  can so surely and certainly, evade the payment of 
the tax as in the case of the business of o!l refinlng and sugar refining, 
and what is more the persons engaged ln the business will be very 


mar to raise It a little more than careful in raising tLe price of oil and su, 
the tax, so tha t  the  consumer will pay not only Jhe  tax, but the addi. 
tional profit to these two companies. 


Senator Platt was a profound statesman. He mas not a man 
who s~olce a t  random. He proved himself ul)on this 0ccasio11 
lo be somewhat of n prophet, because i t  transpired that ex- 
actly what h& snid ~ o u l d  take place did take illace, with the 
csceptioll of the fact that vhen the tas  was removed the trust 
forgot to take off the extra charge which it  placed on to meet 
it. and the price covers the tax when it existed and when it -. 


does not exist. 
.  he ~ c n a t o r  from Iudiana [Nr. BEYERIDGE] disclosed a few 
days ago beyond a11 doubt, i t  seems to me,'that the extra tax 
nvhich was placed upon tobacco in 1S9S was transferred a t  once, 
without even the respect of delay which they ought to have 


had for legislators, and that the consumers began to pay it 
immediately, have paid i t  eyer since, and are paying i t  now. 


Yet while the interested American people are looking on, 
thinking that me ore trying to get a tax upon wealth, we are 
solemnly engaged in putting this burden where it  will not be 
,onfined to corporations, but will all be charged to those who 
leal with them, by adding the tax to the price or reducing 
wages. 


Mr. PAYNE, who was then and still-is a prominent factor in 
Legislative amirs ,  a man of vast experience in such matters, 
when the time came to repeal the portions of the revenue t a s  
~f 1898. said: 


It is t rue  that there were two classes of special tnxatlon in  the  war- 
revenue bill. These, mere pu t  i n  by an amendment offered in .the 
Senate, and when they came t o  the  committee of conference they were 
ac uiesced ln I remember mnkin a remark a t  that t h e  to  as- 
soAates on ihe  conference commgtee t h a t  they knew and 1 % ~  
that if this  tar should be imposed the people who were expected to 
pay it would simply put up the  price of sugar and etroleum enough 
to reimburse themselves for the  tnx which the pa iBand  allow them 
besides a handsome profit. No doubt such gas been the case. I 
have no doubt that  those interests t h a t  have been required t o  pay this 
tax hnve collected from their customers more than the amount which 
they have paid over to  the United States in the form of taxation. 


President NcKinley, in speaking of the repeal of the mar- 
revenue act of 1898, insisted upon its repeal, for the reason 
that it  was apparent the great burden of these taxes instead of 
falling upon wealth had fallen upon the great, mass of the 
American people. 


This tax which we laid for the purpose of meeting the ex- 
penses 04 war, and of a war which the Republican party was 
pledged to carry on to a speedy and successful termination, and 
which, a s  soon as the mar was over, we repealed for the pur- 
pose of relieTing the burdens of the mnss of the people, now, 
a t  a time of profound peace, we come back and put in  the same 
place and in the same way, but more extensive and more bur- 
densome. I am not old in the service of politics, and perhaps 
it  will seem to some more trained in that  business impertinent 
upon my part to say so, but when i t  is found what the real 
effect of this corporation tax is and who will have to pay the 
greater portion of it, 'and i t  is  found that the Republican party 
in time of peace must lay this extra burden upon the mass of 
the people in order to sustain the running expenses of the Gov- 
ernment, if we do not answer for it  a t  the polls i t  will be be- 
cause the opposition party has absolutely disintegrated. 


We collected in those three years $2ll,000,000. I t  was a war 
measure. Wealth did not pay it. They were just a s  thoroughly 
exempted and protected by their process of transferring the 
tax a s  this bill would exempt the bondholders in this country. 
Without saying that i t  was d r a m  for the purpose of exempting 
them, admitting, for the sake of argument, with the President 
that it  was legally necessary to do it, yet we are confronted with 
the proposition that this measure absolutely exempts those 
who can not transfer the t as  and taxes those who can transfer 
it to the consumer. 


In  his opening speech upon the repeal of the war tases, in 
December, 1900, Mr. PAYKE said: 


the t a s  back but that  the companies got a little additional sum from 
their custom& to enable them to  s~vell their dividends. That  was the 
lpislation In tha t  regard. In  other rrords, the  tax in all instances 
s&ks the consumer and usually if not errested in its progress, i t  iinds 
him nnd forces him' to pay the ;mount due the  Government aud a little 
additional also to  help swell the dividends of the companies upon whom 
i t  was supposed the tax was levied. 


Again he says: 
This latter tax- 
Speaking of the t a s  upon insurances- 


is paid almost entirely by the man who r~ccives  the insurance. The 
man rrbo provides for t4e future of his,f?rnlly in the event of his death 
by securing a life insurance or in prov~dlng a n  indemnity for the fam- 
ily-for his wife and children in case the home should burn dow--was 
forced to  pay this  tax. 


In  another place BIr. P a p e  said : 
I f  me impose this t n s  upon the express conipnnies  the^ will simply 


add i t  to their rate of freight. * * * They would simply put i t  
back in addltlonal charges ou the people who send packages by esp,ress. 


Mr. RIoody, who now occupies an honored position upon the 
Supreme Bench. in discussing the tax states one of the   ices of 
the tax in a very definite and specific nwy. He snys: 


The ad valorem weight of such a tax as is proposed here wculd be 
absolutely crushing to these small compnnics. 







Referring to the express companies: 
Every one of the men engaged in this business with whom I have 


conversed has shown me thnt they could not continue their business. 
They could not endure a tax such as  that proposed here and hope to 
operate the business which they have already built up. The whole tax 
has been annoying vicious nnd burdensome to the people when they 
deal with large c ~ & ~ a n i e s  because the tax has been shoved upon them 
by the action of the compahes, sustained by the opinion of the Supreme 
Court. In whatever form you leave it, the companies will still shove 
the burden to the people. To the small companies who have carried the 
burden themselves it  has been a calamity, which, if continued, means 
destruction. 


Mr. President, that, to illy miud, is one of the inherent vices 
of this measure. The great corporations, which do business 
upon a large scale practically without competition, where they 
can raise the price or lower the price in spite of the objection 
of anyone, may include this tax in their charges to the.public; 
while the small company, composed of the small stockholders 
throughout the country, running into thousands and millions, 
mhich compose the common citizeilship of the country, mill have 
to pay the tax. So in the end it  is the common citizenship 
throughout the country that must meet this burden from the 
beginning to the close. 


Mr. SUTHERLAND. Mr. President- 
The PRESIDIKG OFFICER (Mr. DEON in the chair). Does 


the Senator from Idaho yield to the Senator from Utah? 
Mr. BORAH. I do. 
Mr. SUTHERL4ND. The incometax amendment which the 


Senator is in faror of proposes a tax of 2 per ceut on the 
incomes of the same corporations, a s  I understand it. If the 
Senator's argument is sound with reference to the tax proposed 
upon the business of these corporations a s  measured by their 
income, and if the Senator is  correct in saying that i t  will be 
shifted to the consumer, why will not the same argument apply 
to that portion of the income-tax amendment for which the 
Senator stands? 


Mr. BORAH. I propose to discuss that later; but in passing 
I will say that any tax to some extent can be transferred to 
the consumer. But the income tax as  drawn by us reaches the 
vast amount of ~ e a l t h  in this country represented by bonds 
and interest upon bonds, fixed and settled incomes, where it  can 
not be transferred. This bill is drawn so as  to absolutely ex- 
clude those people 


I do not contend that you can place all the burden of any tax 
upon the wealth of the country, and that is  the reason 15-hy we 
should not be so anxious to protect it by law, because it  can 
protect itself to some extent under any bill thnt you will draw. 


But I want to call the attention of the Senator from Utah to 
the fact that under our amendment the untold millions of bonds 
in this country mould be called to pay their proportionate tax, 
while we have a bill here specifically exempting them from 
the tax. 


Mr. SUTHERLAKD. 341.. President- 
The PRESIDISG OFFICER. Does the Senator from Idaho 


yield further to the Senator from Utah? 
Mr. BORBH. I do. 
Mr. SUTHERLAND. If the Senator, however,*is right in say. 


ing that the t a s  inlposed by the proposed amendment now under 
consideration would be shifted to the consumer, i t  seems to me 
it  can be equally true that that portion of the tax imposed by 
the income-tax amendment upon corporatioils will be liliewise 
shifted. Why should not the Senator eliminate that portion of 
the income-tax amendment? 


Mr. BORAE. The Senator from Utah is acquainted ~ i t h  the 
fact that the first ii?coine-tax measure, to ~vhich I gave iuy sup- 
port in this Cl~mnber, did eliminate it, but TT-hen we were forced 
to confront the organized and combined efforts of those who in 
this country are determined that wealth shall.not bear its pro- 
portion of the burden, n-e conwron~ised for the purpose of get- 
ting strength in this Cliambcr. 


Mr. C ~ R , ~ F O R D .  Mr. President- 
The PIiESIDISG OFFICER. Does the Senator from Idaho 


yield to the Senator from South Dakota? 
Mr. BORAH. I do. 
Mr. CRAWFORD. Would not the objection thnt n tax levicd 


upon a great corporation can be passed on to the patrons of that 
corporation if it is a defect irl this bill be a defect nuirereally? 
In the State of South Uakotn n'e had, a s  in :t number of West- 
ern States, a very active contest with reference to thc aluount of 
tases paid by public-service corporations. 


\ire often heard the clainl nmde that it  made no difference if 
me did increase the amount of the taxes of the public-service 
corporations 50 per cent or 100 per ceut, we ~rould simply be 
putti~ig illat ndditio~lnl burde11 upon the people, because tho 
corporation could increase their charges and recoup the amount, 
whatever it niight be. If that be carried to its legitimate con- 
clusion, aould it  not follow that x e  had better renlove all 
taxes from public-service corporations and great trusts, be- 


cause, after all, when me put a t a s  upon them we are simply 
putting it in their hands to pass i t  on to their patrons, and i t  is 
ineffectire so far  as  being a burden on them? 


Mr. RORAH. While the Senator does not seem to appre- 
ciate the fact, he has submitted here a reason why every Seua- 
tor ought to S U D P O ~ ~  an income t a s  and should oppose this cor- 
poration tax, because i t  does not lie mithin the ingenuity of 
man to place the burden of taxation, as  i t  should be placed, with . 
equal force upon wealth and consumption, in spite of anything 
and all we may do. Our system of taxation is based upon the 
principle that the incident to the tax finally reaches the low 
man, the bottom man, in this cruel and merciless system of 
ours. The only thing we can do is  to mollify it  a s  much a s  i t  
is'possible to do, and me can only mollify it by taxing those 
things where they can not shift it. But instead of undertaking 
to tax things where they can not shift it, we always exempt 
them from taxation and put i t  where they can shift it. 


Unquestionably the great trusts of this couutry hare trans- 
ferred their taxes to the consumer. Unquestionably the great 
corporations of this country hare transferred their taxes to 
the consumer to a rery large and alarming extent. The men 
who do not transfer their taxes and can not transfer them are  
the uncounted holders of uncounted millions of bonds whom me 
are exemptiug from this proposed lam a t  the present time. 


Mr. JOKES. Mr. President- 
The PRESIDING OFFICER. Does the Senator from Idaho 


vield to the Senator from ITashineton? - 
Mr. BORAH. I do. 
Mr. JONES. I should like to ask the Senator whether he 


believes it is possible to transfer an inheritance tax to any ex- 
tent to the consumer. Is not that a tax which can not be 
transferred to the consumer? 


Mr. BORAH. I do not think you can transfer an inheritance 
tax. Therefore I ain thoroughly in faror of an inheritance tax. 
The only reason why I do not favor i t  a s  a natiollal measure 
is because some 35 or 36 States of the Union have adopted it, 
and I would hesitate to take awly from or embarrass the States 
in their power to collect this tax. I would not hesitate a mo- 
ment to =y that I mould support the inheritance t a r  in prefer- 
ence to this tax, although i t  is, in a measure, double taxation. 


Mr. JOKES. Would the passage of a national inheritance 
tax take away from the States their right to tax inheritances? 


Mr. BORAH. Only in the sense that it  levies an extra 
burden and it  is in the nature of a double taxation. I t  would 
not legally take i t  away. Of course we can tax inheritances a s  
rr matter of law the same a s  the States can, if \re hare a 
mind to do so. 


Mr. JOSES. I s  i t  not also true that the inheritance tax 
levied by the States is comparatirely small? I understand 
that the percentage is rery low. 


Air. BOR.4H. I t  is of course a matter of policy a s  to n-hether 
Ire shall go into that field. I have no doubt that it  is a fruit- 
ful field, and one which we should utihze. Whether we should 
leare it  to the States, because of the great burdens mhich are 
piling upon them esclusively, or go there ourselres is a niatter 
of policy. I t  reaches, however, that class of property which 
can not shift the burden. 


Mr. JOSES. I t  mould meet rery largely the objection the 
Senator is ~naking to this proposed tax. 


Mr. BORSH. I t  n-ould. 
Jlr. JOSES. -4s 1 ~ 1 1  as the possible transference of the in- 


come tax to a greater or less degree. 
Mr. BORAH. I t  ~ronld. 
Air. BEYERIDGE. Will the Senator pernlit me a question? 


I s  not the inheritance tax so  just that eveu if i t  were double, 
by h a r i ~ ~ g  both State and n'ation tax it, still 110 injustice would 
be done? The gcrson from whoin the tax is taken has never 
earned a dollar of it. I t  is gircn liinl by the grace of the 
GOT ernnimt. IS not 311 inheritance t:Ix SO profoundly just t l ~ a t  
if i t  were doubled or even tripled no injustice mould result? 


Mr. RORSI-I. That is true, Mr. President. I am 11ot talring 
a position against the inheritance t a s  a t  all. I mas just ~0111- 
iug to the point of saying that the inheritance tax was olle fornl 
v-hich can not be transferred. I ~ v a n t  t~ call the attent1011 of 
the Senate lo the fact, ho~rerer,  that there are a great lllnlly 
people in this country to-day enjoying incomes that they did 
not make a single dollar of ;  that they do not even furnish suf- 
ficient brains to take care of for any reasonable length of time. . 
and hare to 'have guardians appointed. They ought to pay 
some of the expense of the Government also. 


There are vast incomes that the people who nrc cujoying 
them did not lnake any Inore than the unborn children madr 
the property of their parents. We saw an esl~ibition of this 
kind of incomes in the city of Kem Pork only a few days ago 
that reads like one of the chapters from Ferrero's Rome, in 
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the time of Aujiustos. Set we are made to enact laws here for 
the purpose of protecting that class of wealth when Fve h o w  
that already by its ingenuity i t  protects itself beyond all  
hunlan endurance. 


IIr. I'resident, when this tax was le-ifed, in 1898, the express 
conlpmies came out boldly and mid, you have levied a tax 
upon us; v-e notify you t k ~ t  we are not going to pay i t ;  we 
will pass this tax without any hesitancy completely over t o  the 
people who do business with us." There mas objection to it, 
and the question was asked, Is there no means or method known 
to the law by which when a tax is levied upon a corporation i t  
can be made to pay i t ?  


The coiisumer said, "Does .our.Republic furnish us no means 
by which me can compel you to pay that tas? We will try it" 
And so out of the State of Michigan came a contest in which the  
specific question was raised a s  to whether that  tax could be 
transferred to the consumer- I was interested in this questian 
for the reason that i t  was my purpose, if we could do .so, to 
propose an nmeudment I was examining the subject with the 
iden of introducing an amendment to enable this efficient and 
po~vei-ful publicity bureau to inquire into the question 
whether or not the tax was being transferred, and H the Gov- 
erument found that i t  was being transferred under the oleo- 
margarine case to l e v  an extra excise upon those who did 
transfer it. I said to myself, " I f  the laws of the country per- 
mit it, why not put in here an amendment which will enable the 
men r h o  are  going out to examine the matter of running corpo- 
rations to find out whether they are paying it or whether they 
charge it  up to the consumer, nnd if they do, to malie that the 
base of action under the publicity bureau. When I examined 
this case I f ~ u n d  the Supreme Court of the United States held 
that not only could they transfer i t  under that law, but i t  was 
not within tlie power of Congress to enact a law which would 
prevent them from transferring i t ;  that we are powerless under 
our form of gorernment to prevent them from transferring this 
.tax openly and boldly from themselves to the consumer. 


Mr. President, I call attention to the language of the Supreme 
Court : 


But as me harc  said though the  correctness of the claim be nrguendo 
taken'for granted. sugh concession does no& suffice to  dispose of the  
essential issues. They are that  by the statute the espress com any is 
forbidden from shiftiug ,the burden by an lncrease of rates, arthaugh 
such increase? rates be in themselves reasonnbl.~. As no express pro- 
visions sustaming the propositions are found In thc lam. they must 
rest solely upon the genernl assumption tha t  becaose i t  is concluded 
t h a t  the  law has cast upon the express company the duty of paying 
.the 1-cent stamp tax, there Is hence tp be lmplied a prohibition re- 
straining the express company from shlttlng the burden by means of 
a n  increase of rates within thc limits of what is reasonable. I n  other 
words, the contention comes to this: that  the act  in question i s  not  
alone n lam'levying taxes and providln tile means for collecting them 
but is moreover a statute determining t%at the burden must irrevocabli 
continue to be upon the one on whom i t  is,primarily placed. The re- 
sul t  follows tha t  all contracts or acts shifting the burden, and mhich 
mould be o the rdse  valid, become void. To  add by implication such 
a provision to n tax law would be contrary to  its intent and be in 
conflict with the zeneral object mhich a law levying taxFs i s  naturally 
presumed t o  effectuate. Indeed, it seems almost impossible to suppose 
t h a t  a purpose of such a character could hnve been contemplated a s  
the  widest conjecture mould not be adequate to foreshadow the 'far- 
reaching conseqncnces which would ensue ,from it. To declare upon 
what  pcrson or property all tnses must primarily fall  is a usual pur- 
pose of a lam levyiug tases. To say when and how the ultimate bur- 
den of a t a r  shall be distributed among all thc members of society 
mould necessitate inking into view every possible contract which cau 
be .made and would compel the weighing of the final influence of 
every cokeir :~ble  de:llin- I~tn-cell man and man. A tax rests upon 
real estate. Call it be inid that  by the lam imposing such a t ax  i t  
nrns intended to prercnt the owner of real property from taking into 
consicleration the amount of a tnx thereon, in determinin- the rent 
nrhicll is to bc esnctcd by him? A tax is i.mposed upon sto& in  trnde. 
Nust it  be held thnt the purpose of such a ia\v is to regulate the  price 
n t  ~vliich the goods shall be sold, and restrain the, merchant therefore 
i r o n  disldbuting the sum of the t?S in the rlce charged for  his 
merchandise? As the means by which the bur6)ens of taxes may be 
shirted are a s  multiform and :IS various a s  is the power to  contract 
itself i t  follows that  the nr~urnent  relied on if adopted would control 
airnost every conrcivai~le form of Contract nUd render them void if 
tiley had the resi?lt stated. Thus the price of all property the result 
of a11 production the sum of all \\-ages, would be con&olled irre- 
vocablv by a law ierying tases, if such a Ian' forbade a shifting of the  
burdei  of the tns, 2nd aroided a11 acts which bron.zl?t ?bout tha t  re- 
sult It can not he doubted that  to  adopt, by implication, the view 
prc?&d upon us would be to ~ i r t u a l l y  destroy all freedom of contract 
and in its linai analyses would deny the existsnce of all rights of 
property. And this becomes more especially d!?rnoastrable l ~ h e n  the 
naturc of a stamp t a s  'is taken into considerat~on. A stamp duty is 
embraced witllin thC Purvlem of those t:lses which are denominated 
indirect, and one of the natural char:~cteristics of mliich is although 
i t  mqr not bc essential, th?t tiler are, susceptible of b&m shifted 
from'ihc person upon ybom In the first lnstance the dnty ofnpayment 
is laid., Wc m e  thus invoked by ~ 0 n S t r u ~ t 1 0 ~  to  add to the statutes 
a prorision forbidding all nttclnpts to Shift t h e  burden of the stamp 
t q y  nlien the nature of the indrrect taxatlon \rbich tlie statute creates 
.s;'ggests 'I contrary lniercncc. And, in  this Connection, although me 
have nlr&dy call& attenfion, to the consequences which must gen- 
erally resuit from the application of the  doctrine contended for i t  mill 
not be inappropriate to  refer to certain of the provisions of 'the act  
.no\+. under considcrntion, m h i c  more a p t l ~  servcd to maltc particularly 
mnnifest the consequences indicated, thus perfumery, patent medicines 
and  many other articles are  required by the  statute to be stumped b i  


the  owner beforc sale. The logical result of the  doctrine referred to 
mould be that  the price of the nrticles so made amenable to a stamp 
t ax  could not be increased so a s  to shift  the  cost of the stamp upon 
the consumer. Pet  i t  is 'apparent that  such a construction of the 
s ta tute  would be both unnatural and strnined. 


The n r y m e n t  is not strengthened by the  contention that  as the 
law has imposed the stamp tax on the carrler. public polic forbids 
tha t  the carrier should be allowed t o  escape hls share of tce public 
burdens b shifting the  t ax  to others who a re  presumed to  have dis- 
char ed tzeir due share of taxes. This argument of public policy it 
applkd to a carrier, would be equally applicable.to ail the other s L P  
taxes whlch the lam imposes. Nor i s  the f a c t  t ha t  the express com- 
pan is a common carrler and engaged in  a buslness in ~ h l c h  the 
&ub/lc h u  an i n t e n t  and which is subject to regulatio? of importance 


determining the correctness of the proposition rehed upon.   he 
mere fact t ha t  the stamp duty is imposed upon a common carrier does 
not divest such tax of one of i t s  usual characteristics or  justly imply 
tha t  the carrier Is in consequence of the law deprived of Its  Inwfel 
right t o  fix reasonable rates. Unquestionably a carrier is subject to 
the requirement of reasonable ra tes-  but a s  we have seen no questlon 
of the intrinsic unreasonableness o i  the' r a t e s  charged ahsos on thls 
reeora or is at  lssue i n  thls cauae. As previously pointed out to  
decide a s  a matter of law tha t  rates are  essentially unreasonable &om 
the mere fact  that  their enforcement mill o crate t o  shlft  the burden 
of a stamp tax would be In eRect but to  h o d  t h a t  the ac t  of Congress, 
by the  mere fact of Imposing a stamp tax forbids ail  attempts t o  slilft 
it, and consequently that  the carrler is debrived by the lam of the right 
to  Ex rates, even although the limit of reasonable rates be not tran- 
scended. This reduces the  contention buck to the unsound proposition 
which me have already examined and disposed o t  (American Elxpress 
Co. u. Iifichigan, 177 U. S. Repts., p. 412.) 


Mr. SUTHERLANm. Mr. President, will the Senator permit 
me to ask hi a question right there? 


The PRESIDING OFFICER. Does the Senator from Idaho 
yield to the Senator from Utah? 


Mr. BORAH. I do. 
Mr. SUTHERLAAm. Mr. President, does not the argument 


of the Senator from Idaho, carried to its logical conclusion, 
prore altogether too much? If i t  is a valid objection to this 
proposed amendment that  the burden of the tax may be shifted 
to the patron or to the consumer, is that not also a reason why 
we should repeal all existing taxes-state taxes upon commoil 
carriers and upon other persons who may likewise shift the 
burden? For example, i t  is  perfectly clear that when a tax 
is imposed upon a railroad company, the amount of that tax is  
shifted to the patrons of the road. If the argument of the 
Senator be sound, why should he not go fa r  enongh to sa> that 
that tax should be repealed and that me should not tax rail- 
road companies or similar corporations a t  all? 


Mr. BORAH. Mr. Presiaent, bearing in mind that we hare 
a Government which has to be supported and that civilization 
depends upon the fact that me maintain a government rather 
than to follow the somewhat startling suggestion of the Sen- 
3 t O ~  from Utah [Mr. SUTJIERLAND] and repeal d l  taxes, 1 
should prefer, if I can, to put a part of the taxes where they 
can not be shifted. I do liot want the Senator from Utah to 
forget that this contest in this Senate Chamber is not orer the 
raising of a small temporary revenue, but i t  is over the propo- 
sition of whether we shall change the great principle of taxa- 
tion in this country and place a part of the tax where it  can 
not be shifted to the common citizenship of the country. We 
are not going to go back, Mr. President, to the owls and bats. 
Rather than to say we shall not put a part of this tax where it  
can not be shifted, we shall continue this contest until the un- 
controllable wrath of the American people shall ralien us to the 
fact that the great disparity between wealth and po~er ty  in this 
country arises more out of our s ~ s t e m  of taxation thau i t  does 
from the so-called " trusts." Khen you can put all the burden of 
gorernment in one place, it  is  not loug before you have that con- 
dition of affairs, whether i t  is in a republic or a monarchy, where 
the great masses are bearing the burden and the few are living 
upon the efforts of the masses. 


Mr. President, to illustrate further, our system of tasation hnd 
its origin in the period of feudalism, when the tax .was laid upon 
those, and those only, who could not resist the payment of it. 
That was the first tax under our present tasiur sptem. T l ~ c  
plan then was, as  stated by a noted writer-and it  was earnestly 
argued in those days-that it  was a r roller distribution of the 
burdens of gorcrnment that the clergy should pray for the 
gorerment, the nobles fight for it, and the common people 
should pay the tases. The first fruits of that system, and the 
first modlficntiou of that system, were had during that ecoilolllic 
and moral coi~ruls io~~ which shook the moral universe from 
center to circumference-the French rerolntion. Historians 
dispute to-day as  to the cause of the French rerolution. If 
you would laow the cause, you rill not find it  in the days trans- 
piring with the fall of the Bastile; SOU will not find i t  in the 
days when Robespierre, drunk with human blood, leaned against 
the pillars ol the assembly, as he listened to his own doom. I t  
is back of that. I t  is in those iminediate years preceding, jvhcn 
the burden of go~er~liuent had lmome iotolerilble, ~ r h e n  the 
stipends paid to the niiserablc satellites of royalty had beconle 
crilllinal; when bureaucracy reached out into every part of the 
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nation and bore domu upon the energies and the industries of 
the common man; and when, Mr. President, 83 per cent of that 
fearful burden was collected from the peasantry of France. 
which forced them from their little homes and farms into the 
sinks and dives of Paris, where the French revolution was born. 


The history of tasation is well worthy of the attention of 
those n-ho believe that, in order to maintain a republic, we 
must always have a t  the base of our civilization an  intelligent, 
free, aud, to some extent, an  unburdened citizenship. KO, Mr. 
President, we will not repeal nll taxes; but we will distribute 
the burdens; though me may not do i t  this session, and I do 
not suppose we will, we will do i t  before this fight is  over. 


Mr. President, I have called attention to that period when 
the  revenue act  of 1598 was before Congress. Certain news- 
papers of the country and, to a certain extent, all the great 
corporations without any exception, bitterly opposed that tax. 
They did not know how easy i t  would be apparently, not there- 
tofore having had a special t ax  laid upon them, to transfer it. 
The main proposition of taxing corporatious was defeated, but 
the amendment covering two classes of business went through. 
Of course certain stamp t a re s  wcre enacted mhlch the corpora- 
tions were supposed to pay. Theu they began this contest. 
They demonstrated the fact, a s  a practical proposition, that 
they could transfer i t ;  they demonstrated, a s  a matter of lam, 
thnt they had a right to transfer i t ;  and they demonstrated, a s  
n matter of lam, that  there was no power in Congress to pre: 
vent the transfer. So to-day we are  advised through nems- 
papers that the great corporations in the land a re  saying, "put  
on this t a s  in preference to the income tax." 


I do not want i t  to be understood that I am charging that 
the 'iuance Conunittee has gone about this for the purpose of 
doing such a thing. They may stand upon the legal proposition 
that, rather than submit another question to the Supreme Court, 
they would do this ; but the result of the legislation is the same. 
Whether from one motive or another, the result of i t  i s  tha t  
the great corporations, controlling the great industries in this 
eountry, are  standing side by side with the Committee on 
Finance in support of thisproposition iu preference to the in- 
come tax. Why? Because they can transfer this t a s ;  while 
that  class of men, t ha t  .vast amount of wealth to which the 
Senator from Iowa [lfr. CUMMXNS] called attention, can not 
transfer. 


Speaking of the decisions, Mr. President, and the idea of going 
to the Supreme Court again, I will digress to say just a word 
now, rather than later. I t  seems to me, with all due respect 
to those who suggest this proposition, that  i t  is  based upon a n  
incorrect idea both a s  to the function of the court and the r e  
.lation of the people to  the  court. I t  is a great tribunal; i t  is  a 
tribunal having power to wreck or to sustain the Government, 
although without columaud of sword or  purse  


But, Mr. President, think of this argument: Away back, just 
after the Constitution,,was adopFed, ,pngress  ,put a tax  upon 
what they men called luxuries or wealth; those who had 
carriages, mid could use them for their own personal use. 
Wealth went to the Supreme Conrt of the 'Cnited States and 
tested that proposition, and said that i t  was a direct tax  under 
the Constitution ; but the Supreme Court sustained the tax. 


We come down to the  great civil mar, and the fathers who 
organized the Hepublican party-Abraham Lincoln, Salmon P. 
Chase, Charles S u ~ m e r ,  and that  class of men-again laid the  
tasing power upon the wealth of this country in the form of 
t n s  on incomes. Wealth went again to the Supreme Conrt, and 
did what? Aslied them to reconsider the opinion of fifty-odd 
years before, when they had settled and said what a direct tax  
was. The court passed upon i t  again. I n  a short time the same 
class of people went again to the  Supreme Court; aud, notmith- 
standing the fact that  there had been a unanimous opinion a s  
to what n direct tax was. they again nsked them to reconsider it. 


The nest  time those who were seeking to escape tasation, 
haying three decisions of t h ~  Sn1)reme Court before then], they 
\$rent again to the Supreme Court and asked them to reconsider ; 
and the Snpreme Court, with thnt patience and broad minded- 
uess which has  :llrr~nys charnrterized th:~t great tribnnal, again 
went carefully into the question, reviewed its former decisions, 
went into the history of the Constitution and its  making. and 
again told the wealth of this country what constituted dirert 
tnses. Four times they had interpreted the Co~istitution by n 
unanimous judginent of the  court;  but still again they came and 
asked the Supreme Court to once more review its decisions. 
For nearly one hundred years, beginning with those who wrote 
the Constitution of the United States, dowu until years after the 
close of the great \var those who were seeking to escape taxa- 
tion went again nnd again to the  Supreme Court, and in the 
face of those decisions, unanimous a s  they were, asked for a 
review nnd a reconsiderntion of the question. The Supreme 


Conrt, wifh patiet~ce and enre, examined the subject again in 
all  i ts  r:imificntions. Time pnssed on. and in IS94 another law 
wws enacted taxlng the  incon~es of the country, and notwith- 
standing the  fire decisions of the Supremo Court defining a 
direct tax, the  untaxed wealth and the nntased incomes of this 
cqu~rtry t r a l  eled their n a y  to the S u ~ r e n ~ e  Court again and 
asked the Supreme Court to review five unaninlous decisions ss 
to what is  a direct tax. They succeeded in what? By a bare 
majority of one, aga inst the decisions preceding, they succeeded 
in establishing a different rule of interpretation. As to that  de- 
cision Mr. Justice White said : 


Aly inability to agree with the court in the conclusions whlch i t  has 
just expressed causes me much regret Great a s  is my respect for any 
view by it announced. I can not resist the conviction that its cplnlon 
and decree in this case virtually annuls its previous dcdsions In regard 
to the powers of Congress on the subject of taxation, and La therefore 
fraught with danger to the court, t o  each and every citlzen, and to the 
Renublic. 


As to t h a t  decision these a r e  searching words of Mr. Justice 
Harlan : 


In my judgment, to say nothing of the disregard of former adJudicn- 
tfons of this court and of the settled practice of the Government. this 
decision may well excite the gravest apprehensions. I t  strikes a t  the 
very foundation of national authority. in that it  denies to the General 
Government a powqr which is, or may become, Vital to the very &&- 
ence and preservation of the Union in a national emergency such a s  
that of a war with a great commercial nation during which the collec- 
tion of dutles upon imports will cease or 6e materially dlminisbed. 
* . * The decision now made may provoke a contest in this country 
from which the American people would have been spared if the couri 
had not overturned its former adjudications and had adhered to the 
principles of taxation upon which our Government followinq the re- 
peated adjudications of this court has always Leen administered. 
Thoughtful couserrative men have ' uniformlv held thnt government 
could not bk safely administered, except upon drinciples of right justice 
and equality-without discrimination against any part of thk peopli 
because of their oanlng or not ownlnn visihle propertv. or hocauw of 
their having or not havmp incomes from bonds and stocks. But by its 
present construction of the Constitution the court for the hrst time 
in all its blstory. declares that our Government Gas been GO framed 
that in matters of taxation for its support nnd maintenance those who 
have incomes derived from the renting of real estate or from the leasing 
or using of tanrrible propertv bonds stack and invrstments of mhat- 
ever kind, hnveDprivileges thht can 'not b; accorded to those harlng 
incomes derived from the la,hor of their hands or the exercise of their 
skill or the use of their bra~ns. 


Since that bare mcrjority of one has been obtained, Senators 
urge that  t he  great masses of the American people, who a re  
asking to have this t ax  burden distributed, s l~al l  uot go again 
to the  court to have that  question considered, out of a mere 
delicacy of consideration for that  tribunal. 


Mr. President, that great tribunal, whose judgments and de- 
crees deal with the destiny of 46 sovereign Commonmealths md 
with all the plans and p1:rposes of a great R'ation, within mhose 
jurisdiction a re  found the rights and liberties of the hurnblest 
citizen, and the conlples and ever-haunting problems of state 
and national sovereignty, can not be too jealously guarded o r  
profoundly honored to suit  me. If we differ upon that question 
we differ only a s  to the method of making knomu our respect 
for i t s  power and our concern for its continued usefulness and 
honor. As a citizen, I bow uncomplainingly to i ts  judgment; a s  
a lawyer, I seek i t s  decisions a s  the wisest and most profound 
expositions of the law to be found anlong our own people or 
elsewhere, controlling and authoritative, not simply because 
the Constitution mnlres them so, but becnuse of their learning 
and research and wealth of reasoning; but, sir, a s  a Ic,-islator, 
sworn to uphold and maintain the Constitution, pledged to pre- 
serve i& in all i ts  integrity of purpose, I most respectfully sub- 
mit that  I am not precluded from carrying to that tribunal for 
i ts  reconsideration a question upou wLich they were all but 
evenly divided. Where great and powerful intellects trained in 
constitutional law, each determined to arrive a t  a sound* and 
righteous conclusion, differ by a bare margin of one, and by 
such difference overturu the precedents and practice of a 
century, and by such difference overturn the precedents upon 
which we had collected millious from the American people and 
fought the great battles of the Union, who will tell me that  
under such circumstances i t  is 311 assault to the dignity of the 
court or an underuining of i ts  confidence to ask i t  again to re- 
consider that question? 


Rlr. President, the mere change of opinion upon a specific 
question of lam submitted is n small item to mar the confidence 
of the people in thnt august body. Our confidence is best ns- 
sured and most definitely determined mhcn it i s  ascertained 
that although specific errors nlay creep in, errors which are 
human, the inherent bent of i t s  innate strength and virtue, 
the compelling power of its intellectual integrity are  to correct 
those errors, so that, in the wide sweep of the years, i ts  judgn~cnts 
)nay stand the test oFreason and the straiu of time. Sir, I 
honor thnt trihnlial by appenling to its great pntience, i ts  tol- 
erance, i ts  willingness so magnificently exhibited upou scores 
of occasions to  reexamine its own opinions. Let us do our 
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renled, there is practically no limitation upon the power to 
levy a tax, except that of uniformity of apportionment and of 
exemption of exports; that the classification, the purpose, the 
object, the burden, the oppressiveness of the tax will scarcely 
be examined into by the court. That gives us a power which it 
is wholly unnecessary to limit a s  it  is limited in this amend- 
ment, if you are going to levy that  kind of a tax at all. W e  
I make that statement, I subm5t there are  some limitations, 
however, upon a free gorernment outside of anything that is 
written in the Constitution. There are limibtions beyond which 
we can not go as  fundamental principles inherent in a repub- 
lican form of government. I do not believe that me can exercise 
these powers arbitrarily to  the full limit and bent of our mind, 
L am perfectly milling to say thnt we can exercise them to 
the limit which Congress will in all' probability ever go. But 
remember that the Supreme Court has said that "when we con- 
sider the nature and theory of onn institutions and Government, 
the principles upon which they are  supposed to rest, and review 
the history of their development, we are constrained to concIude 
that they do not mean to leave room for the play and action of 
purely personal and arbitrary power anywhere within the Gov- 
ernment" - - 


Mr. CRAWFORD. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Idaho yield 


to the Senator from South Dakota? 
Mr. BORBH. I do. 
Mr. CRAWFORD. Mr. President, a s  I understand the drift 


of the Senator's argument, then, it is based mainly upon what 
he regards as  the iuherent injustice of the discrimination in this 
amendment in that it  is confined to corporations? 


Mr. BORAH. That is one of the objections; but that is the 
slightest objection, ia my judgment The great objection is 
that i t  reaches a class of people, burdens a class of people who 
are a l r a ~ d y  orerburdened with tamtion, and does not reach the 
class of people who ought to pay the tax and who ostensibly we 
seek to reach. 


Mr. CRAWFORD. We will take it, for instance, in the 
manufacturing industries of the United States. There has been 
quite a strong element-not so large numerically, perbps, but 
quite a positive element-in this Senate which from the begin- 
ning has F0ted against an increase in the tariff rates and in- 
sisted upon a reduction of rates, because the rates, perhaps it 
mas thought, were unduly favorable to the great manufacturing 
interests of this country, most of which-practically all of 
which-are conducting business in corporate form. I suppose 
the manufacturers of iron, of steel, and of cotton testiles, and 
in different lines of industry, as  a rule, are  doing business in 
corporate form and are reaping the benefit of the protective 
principle that is being applied to them. Kom, is i t  an unjust 
discrimination, is it  unfair, and is it  inherently unfair and un- 
just that they should have this law applied to them, whereas an 
ordinary individual followiug a personal occupation a s  an indi- 
vidual should escape from it? 


Mr. BORAH. Well, Mr. President, in the first place, oi 
course all the people who receive the benefit of the protective 
tariff in that way-if it  is a benefit-are not corporations, and 
we should reach all who receire it, when there is no legal objec- 
tion to reaching them, if we are going to reach any. 


Mr. CRAWFORD. As a rule, they are corporations. 
Mr. BORAH. As a rule, they are. I presume that is t rue;  


but that is not true a s  a whole. 
The second proposition, to which I call the attention of the 


Senate, is that v e  do not get that surplus when me levy this 
tar .  They just turn around and, after they get the benefit ol 
the protectire tarlff, they add to the price the tau mhich we 
levy upon them, and the people pay that also. 


JIr. CRAWFORD. Will the Senator permit me to ask him 
another question ? 


The VICE-PRESIDENT. Does the Senator from Idaho yield 
to the Senator from South Dakota? 


Mr. BORAH. I do. 
Nr. CRAWFORD. laow, then, is  i t  of any avail mhatevel 


for a State or the Federal Government, or any municipal body 
to im]?ose a tax on a corporation in any form, for, if the Seni. 
tor's statement is true in part, i t  is true entirely, that they can 
alwayg pass it on? Why not, as  was suggested by the Senatol 
from Utah [Xr. SUTHBELANDI, remit all taxes eatirely fronl 
corporations because they can pass them on? 


11,lr. BORAH. Let me ask the Senxtor from South Dakota a 
"uestion. T h 1  not, instead of remitting it, tax those who get 
it and can not shift i t?  


Mr. CRAWFORD. My answer to that, Mr. President, is t h d  
I will stand with the Senator from Idaho and do it  if there is 
any prospect that we can do it effectually, because I agree em- 
phatically with the Senator from Idaho that the ideal taxation, 


when i t  is all analyzed, is the general income-t,xx proposition, 
but because I can not have that, I do not quite agree with the  
Senator from Idaho that me shall not go as far  as m can 
effectually here, within the limits admitted to be constitutional,. 
and reach the corporations that we can require to pay-that is 
the only difference between the Senator and me-nnd keep olr 
fighting for the general income tax just the same. 


Mr. BORAFI. In  other words, the Senator rather than to 
breach the rule of courtesy which would pass this great ques- 
tion up to the Supreme Court, rather than to traild upon thn t  
delicate ground, so called, mould contime to levy this tas upon 
those who are now bearing the burden, mould continue to leave 
tlre burden aIready there, and then levy morer, Why moulfi i t  
not be better ta consider a. little the interests of the People and' 
not quite so much thk? dignity of the court? 


Bl r -  CRAWFORD. MT. President, that  is not quite so, b e  
cause--- 


Nr. BORAH. It is getting practically close. 
Mr. CRAWFOED, If 1 understand the Senator from Idaho 


and the Senator from Texas: the ability of each being acknowl- 
edged without reservation upon legal propositions, it is that 
the lam proposed here in the form of this amendment is con- 
stitutional. 


Nr. BORAH.. But do not overlook the fact- 
Mr. CRAWFORD. Now, if the Senator will simply permit 


me to finish- 
Mr. BORAH. Just let me interpose this suggestion: Do not 


overlook the fact that the Senator from Texas and the Senator 
from Idaho also insist that the income tax is constitutional. 


Mr. CRBWFORD. That is  true; but while they also insist 
upon that, they must admit the fact that there stands, I think, 
an unfortunate decision, but there stands, nevertheless, n de- 
cision of the Supreme Court of the United States, which to-day 
is  stare decisis, to the effect that such a law as, I admit, I 
should like to see the established law of the land, is  unconsti- 
tutional; while here is a proposition which lawyers of eminent 
ability say, without much difference of opinion, is constitutional, 
which they believe has escellent merit in i t ;  and the question 
is, Must we throw this a-ivar and t r y  to get what is  of question- 
able attainability? That is the proposition which, it  seems to 
me, is here. 


Mr. BORAH. Well, there is much in the attitude of the Sen- 
ator, if he believes that Me decision of the Supreme Court of the 
United States is conclusive. 


Mr. CRAWFORD. Until i t  is changed. 
Mr. BORAH. But there i s  nothing in the posi'tion of the 


Senator, if he concedes that it  i s  not conclusive; and certninly 
the Senator, a s  a h-ivyer; will agree with me that no decision, 
rendered, a s  that was, by a bare majority of one in the face 
of a hundred years of precedents, can be considered as con- 
clusive. 


Mr. CRAWFORD. Mr. President, I think if I had been a 
member of that court, a s  I am sure the Senator from Idaho 
would have done if he had been a member of it, I would hare 
sustained the law as  constitutional. 


Mr. BORAE If ever I am President, the Senator will hare 
a chance to go there. 


Mr. CRAWFORD. Thank you; but it  has been decided in a 
judicial way by the court, empowered finally to speak, to be . 
unconstitutional; and we h a ~ e  got to act here, in passing upon 
these two amendments, wit11 the Principle of stare decisis 
against us, which before was in our favor. 


RIr. BORAH. I call the Senator's attention to the fact that 
when the court decided the Pollock case the rule of stare 
&cisis mas eliminated from the jurisprudence of this country. 


Mr. CRAWFORD. I hope not. 
Mr. BORhH. I t  was; and they &?id they would not be 


bound by those precedents simply a s  precedents. Alr. Justice 
\Vhite, in that powerful dissenting opinion of his, mhich has 
llever been answered and never will be answered, callecL their 
attelltion to the fact that, even aside from the original prop- 
osition, the question of stare decisis ought to settle the 
matter, .but the court said, in substance, we nil1 esamiue the 
subject again regardless of that ~ r o ~ ~ ~ i t i o n .  


hIr. CARTER. Mr. President---- 
The VICE-PRESIDENT. Does the Senator from Idaho yield 


to the Senator from Montana? 
Mr. BOBAH. 1 do. 
Mr. CARTER. The poSiti011 t&en by the court, to which 


the Senator refers, constitutes, to my mind, the most powerfully 
persuasive argument in favor of the reference of the couh 
stitutional amendment here pending to the s e ~ e r a l  States. I 
regard the settlement of the power- + 
MF. BORAH. I hope the Senator will not nlalre a speech, 


though I am always interested in what the Senator says. 







CONGRESSIONAL REGORB-SENATE, 


Mr. CARTER. I shall not iutcrpose if the Senator does not 
dcsirc; but I vriqh to slate my position if he \rill permit me. 


I regard tllc cstablisliiuent of the power of the Federal Gor- 
ernment to levy an income tax as  of infinitely greater im- 
portance than the rerision of the tariff or the present dcter- 
nlination of auy basis of taxation. If, a s  the Senator arers, 
thc doctriue of stare dccisis has been practically ab:uidoued by 
the Supreme Court, then I ask the Senator how anyone can 
espect that a reversal of the Pollock case  ill p6rmanently 
settle the power of Congress to lery a n  income tax? If a 
crisis, which I hope will never come, but which we may with 
1)rudcnce anticipate, should arise where an income tax would 
he ueccssary to the preservation of the life of the Gorernment, 
might not a Suprenle Court ten, twenty, or thirty years hence 
return to the doctrine of the Pollock case? I think, in the 
lnidst of that bcmildcriug condition, it is infinitely better for 
us to refer the constitutional amendment to the several States, 
so that the question inrolving the power of Congress to lery a n  
income tax may be forever and effectually put a t  rest. 


Mr. EORAH. Mr. President, I am going to discuss in a few 
moments that identical proposition, but I am going to digress 
now to make a suggestion in answer to the Senator, a s  it  is in 
the line of my remarks. 


I will say, in passing, that is the only virtue in supporting s 
constitutional an~endmcnt in connection with the proposition of 
sublnitting the question to the court. But I d o  not want the 
Senator to orerlook the fact that when we go before 46 States 
in this Union to make this fight and turn our backs upon the 
Suprelue Court of the United States, we have sacrificed one of 
the most important points of prestige in this contest. I will 
come to that in a few moments. I am perfectly qilling, I mill 
say, ho~ever ,  to join in any egost to gather up all the threads 
in order to malie final the success of the income tax ;  and for 
that reason, under certain conditions, I would support the reso- 
lution to submit to the several States an amendment to the Con- 
stitution. 


Mr. President, coming back to where I left off awhile ago, I 
can not leave the speech of the Senator from Massachusetts 
wthont  quoting a little further. Mr. Allen interjectecl a 
question during the discussion of the bill: 


Mr. ALLEX. 6 should like to  ask the  Senator if t h e  patrons of these 
corporations will not have to pay the t ax?  The t ax  imposed on them 
mill be simply added to the  price of the article and the consumer of the  
article will- have i t  to pay 


nrr. LODGE. Does not t l i i  Senator see tha t  the  partnerships, which in 
the shoe and leather industry a re  quite a s  numerous, and I think more 
numerous, than corporations,would~not have to pay anything and there- 
fore they would not add i t  and they would cut  the business right out 
from under those other people? 


Senator Spooner then interposed to say that that would not 
probably be the result, but that when the corporations raised 
L~rices io lneet the tax, the partnerships, instead of cutting under 
that, would raise their prices to the prices raised by the corpo- 
rations, and add that much to their dividends, which would 
probably be the true result. Mr. Gray said: 


hlr. GRAY. May I ask the Senator from Nebraska a question? 
Mr. .?LLBN. Certainly. 
Mr. Gnar. Why does the Senator want particularly to lay a tax on 


the patrons of t h ~ s  shoe factory, who, I presume, a r e  largely the  men, 
women, and childrcn who wcar shoes. 


Again, Mr. Allen said in another place: 
It is a universal truth tha t  this tax, levied in the  first instance on 


the particular individual or particular corporation or partnership manu- 
facturing these articles, must fall upon the millions of consumers of thc  
articles. 


The Senator from RIassachusetts [Mr. LODGE], in concluding 
his sl~eecli-and i t  is  a gem and meets the whole controrersy in 
a paragraph, and a t  least it  needs a little explanation before 
n-e are called upon to rote upon this measure; it  is a part 
of the Uistory of the discussions here; i t  stands u~~auswered 
to-day; and I want, before I cast my vote, to know whether or 
,lot those n-ho debated this question in 1S9S were in error! not 
as  to its expediency but as  to its principle-the Senator from 
Rlass:lchusetts said : 


1t  is rexlly a blind effort to strike a t  those people who are  supposed 
to be very rieh and a re  supposed, qnilc er roneousl~,  to be gathered to- 
gether in corporatious. Most of the people who a re  gathered together 
in corporations are  in reality persons of small means who will feel this 
tax severely. You will not catch the great millionaire as  you desire in 
this w a y ;  but you will take from the States their normal sources of 
revenue and you will throw back on the  homes of the  people-on the 
farmer, on the man who owns a small house and who has his small sav- 
ings-yon will throw back on his shoulders the  burden of s ta te  and 
municipal taxation and your great millionaires will escape readily 
tllrough the clumsy net which you are  trying to draw about him. 


Rfr. Prcsidcnt, if that was true in 1898, i t  is true in 1909. 
I t  ~ m s  the statement of a fundamental principle, with reference 
to this liind of taxation. If it is true. then is the Republican 
party, in the midst of profound peace and a t  a time mhcn me 


are elljoying natioual dm-elogmeut and growth, ready to-dW 
to put this $50,000,000 or ~100.000.000 ns  :ui extra burden ~11011' 
the s~nall farmer, the man who has sared a little aud Put i t  
in stocks, the people who buy shoes, and the people ~ 1 1 0  bug 
things to eat and buy things to n-ear? I t  is not a question 
alone of raising soine rerenue; it  is a question of fil~diug mhere 
this burden already rests and reliering it, if n-e can, if not by 
some system of taxation, then by imperatire reduction -of the 
espenclitures of this Government. 


The Senator from Maine [Mr. ??BYE], during thnt debate-' 
the veteran Senator, whose life has been consecrated to an un- 
selfish devotion to the public interests, one, in my mind, of the 
proud characters of American history of these latter days, a 
man always unselfish in his service, high-minded in his pur- 
poses, never a demagogue and never a radical, which some 
people have come to think is about the same thing- id : 


Alr. ,F'resident, I think the bill has gone a good deal fur ther  than i s  
reasonable and proper. My judgment is t h a t  th is  action imposing a 
tax  upon corporations ought t o  he entitled "a b??l for t h e  encourage- 
ment of enlistments i n  the  United States ' ~ r m ~  for I fully believe . 
t ha t  if it becomes a law there will be a mi111oh men in the  United States out of work or with wages so reduced they would prefer service ' 


in the United States Army to  service in mnnufacturing corporations; 
If the  tax  is imposed i t  will fall  upon the workingmen because the  
mills must either stop'or else they must reduce wages. 


The Senator goes on a t  length and shows that a ras t  number 
of these corporatious in his section of the country were so . 
situated that they would not be able to or mould not pay the tax 
without reducing expenses, and to reduce expenses meant, of 
course, to cut wages. While I am not going to read his speech 
in full, I again invite the Senate and those who are fearful of 
the fact that they may not be standing with the party when 
they refuse to support this amendment that they are well within 
the lines long established by the leaders of the Republican party 
in this Senate Chamber. 


Scnator Platt, of Connecticut, said: 
Mr. P~:esident, this corporation tax is unjust as well ,as unnecessary. 


It is unjust for many reasons. It is unjust because ?t discrimi:atez 
between persons carrying on the  same class of busmess. * 
Corporations have become to  a grent extent in this country cooperative 
societies and nothins more. When You put  a tax upon all corporations 
large acd small-railroad Banking, express and the  l i k c a t  the  sam: 
time trading corporation; small manufacthring corporations corpora- 
tions engaged in  agricul&ml proceeds you put  a tax upoh the co- 
operative energy of the  people of fhis'country. * * * When you 
come to lay n t ax  upon all corporations it should not be forgotten tha t  
of the corporations in this country more than one-half in number a re  
smnll made up of persons who are  putting their skill and energy to- 
methe; just ns much a s  they are  their capltal a s  capital i s  indeed to  


large extent their skill and energy, and th'nt when SOU kre seeding 
to  lay your hand heavily upon corporations because i t  IS believed t h a t  
some corporations have grown wealthy and conduct business in a way 
which is not sanctioqed by the common judgment of mankind, you a re  
a t  the  same time l a y ~ n g  a heavy hand upon these most beneficent cor- 
porations. 


That is the vice of this ameudmeut. The small corporations, 
3s I said last evening, in a competitire field, where they can not 
change their prices, made up of the slnall citizenship of the 
country in the humble wallis of life, mill hare to meet this tax; 
but the great corporations will deal with prices as  they will, 
they will raise prices when they desire, they will incorporate 
erery dollar of this tax, and the consumers of the country will 
l i n ~ e  to pay it. 


Senator Spooner said : 
1 admit i t  may tax the property, bu t  may i t  tax  the  franchise? Is 


i t  not in other words the lnstrumentahty employed by the Sta te  for a 
p u l d  purposc, and is' i t  not t ruc  that  the  power upon the pa r t  of the 
United States to tax, if a t  all, involves the power to tax i t  out  of ex- 
istence, and-I do, not sag thnt  the power does not exist, but if i t  does 
exist, to bc esercised without limit, and i t  may be eserclsed without 
limit if  i t  exists a t  all-may not the Federal Government dismantle the  
States so f a r  a s  corporate instrumentalities arc  concerned? + * * 
1f Congress may t ax  that,  may i t  not destroy i t ?  [Referring to cor- 
porations.] n'liat I want to net a t  is where he would draw the  line in 
this congressionnl taxation of statc franchises! of propcrty csccpt us 
the  franchise is property. Within the  u n l ~ m ~ t e d  right t o  tax  such 
franchises, can i t  not destroy? I say here i t  is cntirelg competent for  
Congress to tax property. Kobody questions that.  The question is 
whether Congress can any more tax the  property, the  right to be of the  
corporation, than the State can tax a federal corporation. 


Mr. Prcsident, I call attentioil uom to the language of Judge 
Cooley : 


A tax on a corporate franchise may or may not  be just or politic. 
If  the business i s  one in which corporations have a monopoly, a tax on 
their franchise howerer heavy, would not be bordcnsomc bccause the 
result would &ly be to add to  the cost of wlintevcr the corporation 
supplied to the public so tha t  thc tax would really be paid by the com- 
munity a t  large. 1f, 'on the other hand, the business is one open to  
free competition between corporations and individuals, and in  respect t o  
which corporations would enjoy no special privileges or advantages, a 
tax upon the privilege of conducting a busincss under a corporate or- 
ganization would be wholly unreasonable and unjust,  because i t  would 
give individuals and partnerships an advantage in thc coiui~ctition, and 
their competition, keeping down prices, moold prcwnt  corporations 
from indirectly collecting any portion of the tan from the public and 
leave them to bear the vhole burden of a dcmnnd which, under such 
circumstances, mnst prove ruinous. 







a charter t o  t a r  the people to the estent of 46 per cent, that  
they should pay the Unitcd States Government at least 1 per 
cent or 2 per cent upon their gross receipts. 


Mr. BORAH. Mr. President, I so radically disagree with the 
Senator from Kevada [Mr. NEWLWDS] a s  to the effect of a 
protective tariff that I do not see any common ground upon 
which we can discuss that proposition Eren if the Senator's 
premises with reference to the working of the protective tarifP 
were correct-and I deem them to be entirely incorrect-I think 
we still w z i M  not get the profit in the manner of mhichthe Sen- 
ator speaks. But me are so  far apart with reference t o  the 
premises upon which the Senator argues that I think I need 
not go into a.tariff discussion a t  this time for fear we may Bave 
sereral roll calls before we get through. 


As I said, I hare called attention a t  considerable length to 
the position of my party upon the emporation tax. I am not 
going entirely into the history of the party upon the income 
tax ;  but I want to briefly call attention to it, and then pass on 
to this bill. 


In  the first place, I do not claim that an income 'tax b a 
panacea for all  the evils that a c t  the race. I do not claim 
that  i t  will adjust all the iniquities of taxation. I only claim 
that i t  wilI reach that cLass of wealth which to-day does not 
in my judgment pay its proportion of tnxation, and mill reach 
that class of wealth which can not shift the t a s  to the con- 
sumer. 


I t  has been said many times that the income Lax should be 
regarded purely a s  a war measure; that i t  was regarded by 
the Republican party a s  a war measure; and that i t  was re- 
pealed after the war closed because it was regarded as a war 
measure. In  my jud-ment, in the light of history, that is  a n  
incorrect interpretation of the facts. I t  was repealed in 1870. 
It mas repealed after a vigorous protest upon the part of tlie 
very greatest leaders of the Republican party. It was repealed 
by a bare margin of one vote. It was repealed a t  a time when 
Sherman, Morton, Garfield, McCreary, Home, and all that class 
o'f men were standing forth in its defense, not a s  a temporary 
war measure, but a s  a permanent part of the revenue system of 
the United States. The men who had seen i t  in operation, who 
tnew how it was administered, who h e w  the effect of its 
administration, and whose power to judge can not be ques- 
tioned, insisted that the repeal of the income tax was unjust, 
a s  Morton said, to the great mass of the American people. You 
will look in vain through the arguments of those men to w d  
an argument sustaining it  upon the theory that i t  should be 
used only in times of stress. 


I t  was repealed, Mr. President, by means of that power, of 
that influence, regardless of p a r b  lines, which has stood like a 
solid phalanx against its reenactment. I t  was .repealed because 
of the fact that there were those who beliered that it  was bet- 
ter to levy the entire burden upon consumption than to levy 
any part of it  u ~ o n  wealth. What the reason for believing it 
mas I will leare for those to judge who care to look into the 
debate. 


Mr. McCreary, a t  the time of its repeal, said: 


either state or national. 
General Garfield said : 
lTrllenerer a man terminates his active career in life and becomes a 


mere capitatist, livinz Upon the profits of his wealth in-iested in some 
permanent form, that man's income should pay a tar. 


Senator Morton, of Indiana, said: 
If the wealth is in the hands of the few, there is where the t a n  


should come from, because they hare got it. 
Senator Sherman said : 
Gilt there is another thing in a opular gorernment like ours which 


~ e n n t o r s  should not forget. They ave heard the clamor raised about 
our ears by the ncmspapers and by men whose incomes are large but 
wllell vou ~ e t  down to the solid basis of even-handed justice you' mill 
find tlj:lt all writers on pohtlcnl economS, as well as our orrn sentiments 
of n-hat is just ?nd right, teach us that  a mnn ought to pay tfises 
according to hls income. The income tax is the only one that tends 
to cgualtze the burdens between the rich and the poor. 


Mr. President, I would not, if I could, lay all the tax upon 
the rich. 'I would not, if I could, place all the burdei there. 
b d  I want i t  understood, once and for all, that my plea is  not 
to oppress wealth, but for equality of burdens, as  Senator Sher- 
man said, between the rich and the poor. Who mill deny that 
a s  a fundamental principle upon which to build Republican 
institutions? 


~t should not be overlooked that the repeal of the income 
tax was opposed by some of the greatest leaders the Republican 
party has evcr had. Among them were Allison, Hale, Daris, 


Hoar, Eon-e, Morton, Sherman, and the others -whom 7 have 
named. If I remember correctly, recurring now to memory, 
the veteran Senator from Illinois [Air. C m o u ] ,  now occnpying 
a n  honored seat in this W m b e r ,  was in Congress and zlfm 
~ o t e d  against the repeal of the income tax-a man who luas 
given all the years of his life to the service of his Common- 
wealth and his Government, and nho has nothing to show at 
the close in the way of personal gain or convenience except .the 
high honor of an untarnished name and a fnithful discharge 
in every crisis of public duty. 


I t  will not do to send out through the nemspnpers of this 
eolmtry, as I -saw published in one this morning, that the a+ 
vocates of a n  income tax are  enemies of great wealth. They 
a re  men advocating a principle a s  old a s  the party itself and 
older than the party by nearly fifty years. It was ndvocated 
by men who helped to preserve the Union and maintain the 
flag, and who fought for the continuation of this great.eomti- 
tutionnl Government -ivhich protects the ~ i g h t s  of all 9tizena 
regardless of whether they are rich o r  poor. 


You can not long blind the eyes of the American people. You 
can not always make them thii that it is a mar upon wealth. 
We repudiate i t  and say  'that it is equally between consumption 
and wealth, the rich and the poor, nothing more. 


Senator Morton, of Indiana, a t  the close of the debdte saia: 
Nr. President, I was not surprised a t  the vote we hnd here this morn- 


ing. I hnve expected it for some time, but I regret I t  deeply. I regard 
it as  a mistake on every point of view, whether we consider it in regard 
to public sentiment, yhether me consider it in regard to public justice 
whether we consider ~t in regard to what is due to the great mass 01 
t h e  people and e s p e ~ i d l l y ' t ~  the great m s s  of the poor people of this 
rountrv. i regard it as a robtake and ns n meat  m~stake. 


Mr. ==.-A blunder. 
- 


Mr. ~ ~ O E T O N  Aye' L t  is a blunder and that  in  politics is called n 
"crime but  i wll1 hot so designate i t  t2is morning. Tha t  would not 
be resdectful. but I do d e s i m t e  i t  as a blunder." and such a one ns 
legisla2oi-s rarely commit. - 


There is about the last word spoken in behalf of that great 
principle, a t  the time it was talien from the statute b o o b  of 
the United States, and all the burden of government, the rem- 
nant expenses of a great war turned over to be paid, with the 
great incomes of this country absolutely esempt f r ~ m  that hour 
to this. 


Mr. President, just a wora with reference to the publicity 
feature of this amendment. Jh the first place, the income t a r  
supporters would be perfectly willing to insert in their bill any 
provision which the ingenuity of the great constitutional law- 
yers could draw which would be just a s  efficient, just a s  service- 
able for the public a s  the one which we have in this bill. 


Becond, this question arose after so much discussion about 
the publicity feature of the bill. I invite the attention of the 
Senator from Xew Pork, whom we all recognize to be the leader 
of the American bar, and no greater intellectual crown was 
ever placed upon a man than that of being the leader of the 
proudest of the professions, ,I ask him what are you going to 
do with this data which you gather under this publicity clause. 
with reference to all the corporations doing intrastate business? 
What use are  IOU going to make of i t?  Is  the National Gov- 
ernment going to undertake by the taxing power to control the 
corporations engaged in intrastate business? 


Mr. President, in the Susar case, decided in One hundred and 
fifty-sixth United States, they had all the l~ublicity data they 
needed. They ascertained beyond question that they had control 
of 98 per cent of the sugar refining in the United States. They 
ascertained that they had incorpomted and purchased other cor- 
porations for the purpose of making that monopoly. They hnd 
all the facts. The case was presented to the Supreme Court of the 
United States, and notwithstmding commerce was an essential 
element of the business, the Supreme Court of the United States 
snid, "This is something with which we can not deal," and the 
greatest ,and most flagcant and infamous criminn: 111 the indns- 
trial life of this Kation vent  unscotched. 


What are you going to do with your data? Let it  mildew in 
the gigeonholes of the departments? Who ~ o u l d  pay any at- 
tention lo the publicib facts brought out by this bill? Suppose 
you were going to buy stock in a corporation, would you ta];e 
the statement of the men interested in those corporations aud 
filed here in the department as  to how much their stock ~ r a s  
~ ~ o r t h ,  their income, their expenses? You noulcl not c ~ e n  pro- 
ceed upon that a s  n business proposition. 


But, Mr. President, that is not all. We recall the fact that 
the President of the United States in his message snid : 


Another merit of this tax is the federal superrisioyl which must bc 
exercised in order to make the law effective over the nnnnnl accounts 
nnd business transactions of all corporations. 


The federal supervision over all corporations: 
While the faculty of assuming a corporate form has been of the 


utmost utility in the business world, i t  is also true that substantially 
nll of the abuses nnd all of the evils which hnve aroused the public to  







the necessity of reform were made possible by the use of this very 
faculty. If now by a perfectlv legitimate nnd effective system of tax- 
ntlon. we are lhcidentnlly able to possess the Government and the 
stockholders and the public of the knowledge of the real buslness 
transactions and the gains and profits of every corporation in the 
country, me have made a long step toward that supervisory control of 
corporations which may prevent a further abuse of power. 


Mr. President, in view of that  statement from the President, 
let  me read a declaration from the chairman of the Finance 
Committee, who has  the  power to terminate the  existence of 
this bill when he gets ready. A long step! The President 
should have said a short step: 


I t  can be reduced to a nomlnnl amount and the features of the cor- 
poration tax that commend i t  to mnny ~en'stors and n great man other 
people is that the cor oration tax it it is adopted will certaynly be 
very largely reduced, ,?not repealed, a t  the end of t k o  yenrs. 


How long are  you going to utilize this data under your corpo- 
ration tax?  At the end of a year do you think you will have 
reformed the abuses of corporate power? Do you think you 
will have reformed them by the  time that  the  distinguished Sen- 
ator from Rhode Island gets ready to terminate i t s  career a s  a 
statute? This statute, which is  to serve for the purpose of 
terminating the abuses of corporate power, i s  a temporary affair 
and is  to ha re  i t s  end certainly in a year or two. 


I invite the attention of those who want publicity, and ef- 
fectivo publicty, who want something besides the concealed 
equities of this proposition, to help us insert in the income t a x  
a publicity provision which we propose to leave there so long 
a s  the power of the Government exists, if we have the power to  
keep i t  there. 


Mr. President, just a word with reference to the displacement 
of the income tax by the  corporation t a x  and then I will con- 
clude. As I have already stated, the law of the sixties was re- 
pealed over the protests of our leaders. There ha re  always 
been a few men in the  party who ha re  contended for an  income 
tax. When this special session opened there was a wide gulf 
between those who supported an  income t ax  and those who 
opposed it. Those who were in faror  of an  income tax  sub- 
mitted a plan. What was  that  plan? The plan was to reenact 
the law practically a s  i t  was in 1594 and resubmit i t  to the 
Supreme Court of the United States. That  mas a speedy plan. 
We believed i t  was a certain plan. TTe now know that  they be- 
l i e ~ e d  i t  was a certain plan, or else they would not ha re  put their 
minds to work to  prevent 11s from doing it. We came to the 
conclusion that  the court ~ o u l d  reverse i t s  decision. The men 
who are opposed to an  income t ax  are not milling to take that  
stand. They submit a plan on the other hand, and what i s  
their plan? Their plan is, they frankly say, to destroy the in- 
come t ax ;  not nom, not temporarily, but permanenlly to destroy 
the income tax. Why? I n  the first place they reject the propo- 
sition of going to the Supreme Court for the  reason that  they 
say i t  n-ould be an  indelicate matter to resubmit it. 


They ask us, therefore, to s t a r t  with, to indorse, t o  mtify, 
the judgment of that  court. This, the greatest constitutiollal 
body in Aulerica outside of t he  Supreme Court, when viewed 
from the standpoint of the supposed knowledge of constitutional 
lam, is  aslwl to put our seal of approval upon a decision in  
~vhich we do not Gelieve. They, therefore, would cut off any 
possibility of going back to the Supreme Court with any deqree 
of urgency Upon our par t  tha t  we were correct, and once hnv- 
ing ratified i t  and confirmed it, it would be safe to say that we 
would not hereafter resubmit a n  amendment in the face of that  
decision. 


After they ha\-e rejected the proposition of our going to the 
Supreme Court, they then say we will submit an aulendmcnt to 
the Constitntion of the T'nited States. They send us around 
in a contest through 40 legislatures of the Union, when under 
the Constitution of the Vnited States, by every rule of courtesy, 
we are entitled to go directly to the Supreme Court itself. 


Bnt here is  the c rns  of this contention. The men \rho sub- 
mit this plan for an  amendment to the Collstitution of the 
TJl?ited States, every one of them, possibly with one exception, 
\\.ill be found in those legislatures fighting for the defeat of the 
a~llendnle~lt which me 11:1ve submitted. When the plan has been 
1:il;en from the friends of the income tax  and another plan sub- 
~nittcd,  I do not presume, after we leave this Senate Chamber, 


will hnrc tlic st~pport  of a single one of them except one. 
111 other words, the legislntures- 


hIr. FLIST. Docs the Senntor refer l o  the Finance Com- 
mittce? 


Jfr. ROR.2EI. Well, I will include the Finance Committee. 
Air. FLIST. I will say that  a s  f a r  a s  I am concerned I am 


311 earnest advocate of the adoption of this constitutional 
alncndmcnt by Ihe legislature of my State, and I shall use erery 
means in 1113' power to have it adopted. 


hlr. BORAH. Of course I am not pennitted to discuss the 
situation in California, but I ~vould a whole lot rather have the 


indorsement of another man in California, who I know will not 
indorse the income tax. 


Take the Sta te  of the Senator from Rhode Island. He has  
been perfectly frank. H e  has been open and candid. No friend 
of the Income-tax law dare go home nnd say to his constituents: 
" The Senator from Rhode Island fooled me." He has  been open 
and above board. H e  has  told you that  he brought this wensure 
here to kill the  income tax, and he  has  told you furthermore 
that  i t  is  a n  enemy of protection. H e  has  said unhesitatingiy 
that  if i t  i s  i n  his power he mill throttle it for all time to come. 
Do you underestimate his influence? 


Mr. FLINT. Mr. President- 
The VICEPRESIDENT. Does the Senator from Idaho yield 


to the  Senator from Californin? 
Mr. BORAH. I do.' 
Mr. FLINT. I n  my opinion, if this bill i s  enacted by the 


Congress of t he  United States it mill remain permanently on 
the statute books. 


, Mr. BORAH. The corporation tax?  
Mr. FLJNT. The corporation tax. If  the amendment is 


adopted by Congress i t  mill remain permanently on our statute 
books until such time a s  the people of .this country through 
their legislatures ratify the constitutional amendment and 
then there will be  added to i t  a n  income tax. I n  my opinion, 
finally, me mill have in addition to  this corporation tax  a n  in- 
come tax. 


Mr. BORAH. The faith of the Senator from California i s  
sublime. What  in the name of justice have the people to do 
with the  enactment of this corporation tax, and what mill they 
have to do with the repealing of i t  when the time comes? 


Mr. FLINT. Through their representatires in the Congress 
of the United States. 


Mr. BORbH. That  necessitates a line of discussion which 
it would beOindelicate to enter upon. 


Mr. SUTHERLAND. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Idaho yield 


to the Senator from Utah? 
Mr. BORA4H. Certainly. 
Mr. SUTHERL-4ND. I f  the Senator from Idaho thinks that  


the Senator from Rhode Island is powerful enough to bring 
about the repeal of the corporation-tax lam within two years, 
does he not think he would be powerful enough to bring about n 
repeal of the income-tax law? 


Mr. BORAH. He will nerer do that  because he  is  powerful 
enough to prevent i ts  enactment. He relieres himself of that  
burden. I-Ie has  demonstrated beyond question that  he  has the 
power to prevent its enactment after there was a majority in 
the Senate Chamber for i t s  enactment. Why stnnd here and ask 
such questions when we see that  power demonstrated here day 
by day? I do not quarrel with the Senator from Rhode Island. 
I admire his open candor if sometimes he has  an  almost brutal 
way of using his power. 


Mr. FLINT. Mr. President- 
The VICE-PRESIDENT. Does the Senator from Idaho yield 


to the Senator from California? 
Mr. BORAH. I always yield to the Senator from California. 
Mr. FLINT. The Senator from Idaho must remember that  


the Senator from Rhode Island stated franldy his position in 
reference to this particular amendment. He believes the bill 
itself will produce suficieut revenue to condnct the affairs of 
this Government, but he does not himself believe in this cor- 
poration tax, even though lie may hare  a t  this time recom- 
mended i t  a s  a temporary measure. But thcre are  others who 
believe differently froin the  chairman of the committee. The 
Senator must remen~ber that  this amcndment was not the prod- 
uct of the chairman of the Finance Comnlittee, but of the Presi- 
dent of the United States, in a lnessage sent here to the Congress 
of the United States, and i t  was adopted by the Finance Com- 
nlittee even though the chairman of the committee did not him- 
self beliere in the  measure. 


Mr. BORAII. While, of course, I am willing to concede that  
the bill originated, if necessary, with the President of the  
United States and with the Attorney-General, I am milling to 
conccde, also, t ha t  the chairmau of the Finance Committee has  
not any coufidence in i t ;  tha t  he has  not any lore for i t ;  tha t  
lie has  alnlost contcml~t for it. Xerertheless, i t  could not get 
illside the door of the Senate Chamber without his approval. 


Mr. FLIKT. But  i t  (Xd get into the Senate Chamber ~yithout 
his approwl. 


Mr. BORAH. I f  i t  did, the Attorney-General carried i t  in and 
carried i t  out. I t  never came hcre a s  a bill until i t  received the 
approval of the Seuator from Rhode Island. 


Mr. BAILEY. dlld then he expressed his contempt for i t  by 
going off and leaving it. 







Mr. FLIKT. When i t  came in here i t  had the approval of the 
E'in:~uce Comnlittee. 


Mr. BORAII. Undoubtedly. I do not cast any reflection 
upon other members of the Finance Committee, but it did come 
i n  here, and i t  would not hare co,me in without his  approral;  
i t  made no difference what the rest of the Finance Committee 
said. 


Sow, Mr. President, a word more with reference to  the Sena- 
tor from Rhode Island, because I do not wish to be misunder- 
stood in his absence. I a m  not finding a particle of fault with 
the way he is d ~ i n g  business here on tQis corporation tax. Hc 
i s  opposed to a n  income tax. H e  says so openly and candidly. Hc 
is opposed to i t  from principle. H e  proposes to take any method 
and means he can to kill it. Knowing tha t  he  i s  opposed to it ,  
thnt he proposes to kill it here, he  has submitted a plan, and 
the friends of the income tax a re  walkihg into his net. We 
can not complain of the Senator from Rhode Island; we have 
no quarrel with him; but we know his plan and his purpose 
and his object. 


Mr. President, if there had been anything conceal& about 
th i s  matter or anything uncandid upon the part of the Senator 
from Rhode Island, we might quarrel v i t h  him; but there has 
m t  been. H e  seldom shoots a t  a man's camp fire from the 
bushes, but he  certainly is going to kill this  income tax. We 
have been told that  was his purpose. H e  has  submitted a ~ l a n  
himself. I quarrel with the man who, knowing that  fact, 
accepts the proposition. 


Suppose some of us who have been advocating the income 
tax  should go home and should be called upon by one of our 
constituents to explain why we did not rote  for the income t a x ;  
what would n-e say? Well, we would say  me were in  fa ror  of 
t h e  income tax. I t  is just, i t  is necessary, it is a great funda- 
mental principle of government, one wKch we ought to have, 
and I was in favor of it, but I could not bring myself to beliere 
that  I had a right to submit the question to the Supreme Court 
of the United States again. 


That  is  the only auswer it will be  possible for  u s  to  make to 
the people of this country a s  to why we did not pass it, because 
the plan which is submitted to prerent i ts  passage has  been 
announced, openly and above board, to be a plan to  kill it. 


Let me submit this fiual question, then, to  the frieuds of the 
incolne tax :  Suppose we reject this income-tas amendment 
upon the theory that the decision of the Supreme Court is cor- 
rect. That  decision receives our indorsement, and if i t  can be 
made final, our action would hare  that  efCect. Then suppose we 
go into the campaign with the States and 12 States decide 
against the amendment. Then the fight is over, and the accumu- 
lated wealth of this country has won t h e  greatest victory in  
the history of republican gorernment. 


Nr. President, in conclusion I want to urge, with a11 the 
power a t  my command, tha t  those who consider a n  income tax  
froin the Standpoint of a revenue-producing proposition, af ter  
we have reached the point beyond which consumption can War 
no greater burden, tear away the great equitable and moral 
basis upon which our whole contention rests. I f  we were com- 
pelled to rest i t  upon the argument of expediency we would still 
be upon solid ground, for eren n o r .  n-hile we are in the full tide 
of national growth and derelopment and in a time of peace, we 
have a deficit of a hundred million dollars, which, i t  seems to 
me, the incomes of this country could m l l  afford to  nipe out. 
The time will not soon come, if we care to test the system to i ts  
utmost, when we can not raise enough revenue under our pres- 
ent s p t e m  to maintain the Government, for men must eat, ancl 
cirilized men nlust clolhe their persons; but i t  is  unjust and 
unfair, tyrannical, and, to my mind, brutal to  hold on to a sys- 
tem of taxation which colltinues t o  put all  the burden, the  
ever-increa~ing burden of gorcmmeut, the maintenance of our 
arlny, of our Ilnry, UP011 what we must ca t  and upon nrhat nre 
mllst )Tear, and nothing up011 the great incomes which fools 
so often flaunt in the face of the poor and which lead to all  
kinds of estrnragance and ~ u b l i c  demoralization. There is 110 
possible justification for such 3 system, except the bias an(1 
stul)bornness of custolll aud Precedent on the oue hand and the 
~,iciousness of greed on the other. 


But I reject the iloctrine of expediency, efficient a s  i t  is for 
present purposes, and insist thnt the income tax, fair  aud rea- 
sonnble in amount, should become and reiuain perluanently part 
of our revenue system. I t  is  the only method by which Tve call 
n~ollify the rulc prerailing under our present system, that  the 
incidence of nll our t:lxcs goes in the directiou of the man of 
sliiall or limited or no means. My attelltioil has been called 
by the honorcd Senator from h'ew Tork and the honored Sena- 
tor from l\lassnchusetts to the fact that  i t  is  unfair and even 
mischievo~ls, Say these Sqmtors, to charge that  property ancl 


wealth do llot pay taxes. I did not so state arid I do not so 
state, but I do say and I am prepared a t  all  times to prore that 
they do not pay their proportion of the taxes. It is  to equalize 
and proportion, to keep equalized and proportioned, this erer- 
increasing burden that  we ask for  a n  income tax. I say the in- 
cidence of the tax under the present system seeks the man of 
limited means. For instance, the great real-estate holders 
charge up in the item of rent sufficient to cover the taxes and 
all  raises of taxes, and the renter p a p  it. The public-service 
corgorations include taxes in their charges to  the public befoxe 
they get ready to consider their income--every tar i s  shoved 
along and transferred until it reaches so f a r  a s  possihle the 
last man, the  bottom man, the  low man, in this strange and 
indefensible system of ours. 


But  i t  is  said to  be socialistic. The great and honored 
lawyer, Joseph Choate, the pride of two hemispheres, h a d  
pressed for legal arguments against the t a x  i n  the P0110cli 
case, turned and denounced the tax  a s  socialistic-socialistic 
to  lay a fair  tax upon wealth, to  sustain and keep i n  opera- 
tion a great constitutional government. When the S ta te  or 
the Government sees fit to lay a t a x  which may take 30 per 
cent of the income, the fruits of the labor, of the man of ordi- 
nary means, that  is  the exercise of constitutional power. B u t  
when you lay a tax of 2 per cent upon incomes, so slight a 
burden that  it would scarcely be felt, tha t  is socialism. Man's 
intelligence should not be so uni~ersal ly  discredited. But 
he  says if you can levy a tax of 2 per cent you may lay a 
t a x  of 50 or 100 per cent  Who mill lay the tax of 50 or 
100 per cent? Whose equity, sense of fairness, of justice, of 
patriotism does he question? Why, the representatires of the 
American people; not only that,  but the intelligence, the fair- 
ness, the justice of the people themselves, to whom their repre- 
sentatives a r e  almays answerable. There is  not a constitutiounl 
power but in  its last analysis rests for  i t s  fa ir  and equitable 
enforcement upon the sense of fairness and of justice of the 
people. Especially is that  t rue of the taxing power, a power 
that  has been used more than once confessedly for the purpose 
of taxing a business institution out of existence a s  in the case 
of t h e  state banks. All the powers of this G o r e r m e n t  in  the 
last and final analysis in the matter of their abuse or nonabuse 
rest upon the intelligence and the fairness of the people a s  a 
whole, and you can safely rest the power to  impose this tas 
with them also, prorided you do not dam up the eren flow of 
the  stream of e ~ u i t y  until it shall burst forth in  a n  uncon- 
trollable torrent of m a t h .  


Mr. President, I neither envy nor feel ill toward the man of 
wealth. RIoreorer, I beliere strongly that  a government which 
does not protect property and the gathered fortunes of men 
when honestly gathered mill not long protect either the liberty 
or the life of the humble citizen. I have never hesitated when 
property rights were attacked and wealth a s  such challenged 
in the name of riot and crime, to help hunt  down those who thus 
sow the seeds of lawlessness in  a gorerument of law. I h o w  
tha t  w h q  our constitntional safeguards are torn away, when 
ihe lam beconles the plaything of individual men, that  in that 
fearful struggle the first man to go to the bottom mill be the 
common man, the toiler, and the producer. I f  there is any man 
in the r o r l d  who is interested in maintaining this Government 
just a s  it was made, protecting a s  it does so carefully the 
rights of individuals, rich or poor, maintaining la~vs, and pro- 
tecting rights under the Ian7, i t  is the Conimon citizen in the 
common walks of life. The ordinary man, the great .toili~lg 
millions, hare  prospered and been made happy just i11 propor- 
tion a s  gorerunlent has  become a go~~ernnlent of Inn-, anil iu 
the main just in proportion a s  laws have been enacted and 
enforced, just in proportion a s  established lam aud order liavc 
taken the place of the caprice and ambition of individuals or 
the passion and hatred of mobs. We all  uuclersland this and 
the people understand it. There is  no place in this country 
to-day where there is  such a deep-seated reverence for the 
Gorerument, such a profound regard for the lam and all  men's 
just rights uuder the lam a s  down among those ~ h o  constitute 
the great body of our citizenship, the snlall banlier, the small 
merchant, the sluall farmer, and the toiler. The crilnes of 
the century, the cantempt for  lam, and the disregard for the 
Constitution, the disrespect for our Gover~in~erit so prevalent, 
a re  found anlong the great and powerful-they are  the ones 
who nre sowing seeds of lawlessness. Let them return 311d 
take their place inside the plain provisious of the Constitutioll 
aud under the lan-s of the land before they talk of socialisln 
and of the decay of the Republic. 


When I see such things happening a s  hare hnppened in the 
last few weeks, a great and shocking fraud like that  of the 
sugar trusts, a transaction which has unco~ered the work of 







i t  is  accompanied necessarily with serious inco~~~~eniences-with 
iiidiguity, with a \iol:ltiou of that privacy which the people of 
Amcric:~ hare nlways held luost dear. Nevertheless, when i t  is  
neceswry that  thc Gorernmeiit shall hare mole money than i t  
can obtain by ordinary means of taxation, I beliere that  the  
income tax, with all i ts incoilveiliellces nnd objections, is  fa ir  
and just a s  a ~ U C ~ I I S  of distributiug the burdens of taxation. 


But, Mr. President, the income tax is not for that  reason a 
thing desirable to have of itself. No tax is a thing which is 
desirable of itself. Erery tax is  a burden. Erery tax is a n  
inconvenience, aud the inconic t a s  is especially a n  inconren- 
ience. We should not imgose i t  unless there are  good aud suf- 
ficient grouuds for inflicting the inconrenience and the violation 
of privacy upon the people of the United States. 


But, AIr. President, when I hare  said that  the opinions of 
the ~niuority of the Supre~ne Court in the Pollock case corn- 
melided themselves to my judgment I hare not gone very f a r  
toward solving the problem that  is presented to us  here, for 
those opinions rested chiefly upon the doctrine of stare decisis, 
and the arguments made here and pressed n-ith such force and 
eloqnciice upon this body l1:tve been nlaiiily rested upon the 
doctriix of s tare  decisis. No series of cases ever had their 
authority raised on high and mere held before a law-loring 
people with greater force a i ~ d  cogency than the series of cases 
beginning with the IIylton casc mld conling do~vn to the Pol- 
lock case, a s  held before us  by the Senator from Texas [Mr. 
BAILEY] and by the Senator from Idaho [Nr. BORAH]. 


But, Mr. President, the Supreme Court of the United States 
soleuuily adjudged that  the merits of the question a s  to whether 
the iucome t a s  was n direct t a s  c r  not were so clear that  they 
were bound to disregard the doctrine of stare dccisis or to  


Eistinguish and dtvide 
A hair  'twixt south and southwest slde, 


and fiud their way around all  the liue of decisions. They 
did hold that  a n  iucome tax  is a direct tax, not to be imposed 
except accolfiing to the rule of apportionment, and  now the 
rule of stare decisis stands that \my. If we go before the Su- 
preme Court again, we have to iueet not only the reasoiling tha t  
convinced the court before, but we have also to meet the con- 
trolling effect of the decision made before. 


Mr. President, I doubt, I more than doubt, whether even the 
ability that has been displayed here in the arguiueut of the 
question could prevail in  accomplisliing that  double t:~sB. No 
cause was ever argued in the courts of this country by abler 
men, argued with greater force and ability, than the Pollock 
casc was argued in the Supreme Court of the TJnited States;  
and if Mr. Carter and his associates could not bring the court 
to believe that  they were justified in follorring their prerious 
decisious so a s  io  hold tha t  the income tax T T ~ S  not a direct t as ,  
how can anyone bring the court to belicw that they are  justi- 
fied in orerruliilg thcir solemu decision iu order to hold t h a t  i t  
is not a direct t ax?  


Mr. President. the rery arquments that  ha^ e beeu made ~ ~ i t h i u  
the past t ~ o  days on this floor, if reduced to writing and laid 
before the Supreme Court of the United S t ~ t c s ,  would justify 
that court 111 adhcriiig to its foruler ilecision, iudeyeudeut of the 
doctriue of start' tlccisis. The Sciiators from Iowa aud Idaho 
say that  they a re  for the general income tax a s  against the cor- 
poration t:ls becnusc the general income tax cnu not be shifted- 
that is to say, thcy .lrc for it bcc:lusc it is a direct t : ~ s .  


Diiticult and dcrul~rful, full of fiue discriminations, iucousisteut 
anci walering cxl)rcssious culled from the distiuguished men 
of our history, is aucl must bc the questiou as  to a n  income 
tax upon the merits uuilcr the lwo\ isious of the Constitution a s  
to : ~ ~ ~ l ~ o r t i o n n ~ c i ~ t .  I3ut to niy mind. sir, the COUI'SC of this de- 
bate ieuds rery strongly to  sustain the decisiou of the Supreme 
Court upon the merits, while the cluestioil laid before them anem 
n.onl(1 be deprivcd of that  great ground for argument found 
ill tllc doctrinc of s t n x  dcci5is and so ably tliougli uusuccess- 
fully ~ressei l  upon tlic court bcforc. 


But, RIr. President, what is  it  that  we propose to do with 
the Snl~reme Court? Is i t  the ordinary case of a suitor asking 
for a rchcnrilig? S o ;  do not let us delude ourse l~cs  about 
that. I t  is that the Congress of the United States shall de- 
liberately pass, and the President of the United States shall 
sign, aud that the legislative and executive departnients thus  
conjoii~tly shall l~lnce upon the statute books as  a law a meas- 
ure which lllc Supreme Court has  declared to be uncoastitu- 
tionill aud roid. And then, Mr. President, what a re  we to eu- 
counter? A campaign of oratory upon the stump, of editorials 
in the press, of clcnunciatiofi and imputation designed to compel 
that great tribui1:11 to yield to the force of the opinion of the 
executive and the legislatire branches. If they yield, what  
theu? Where then mould be the confidence of our people in  the 
justice of their judgment? If they refuse to yield, what then? 


A breach between the two parts of our Gorernment, with popu- 
lar  acclaim behind the popular branch, all  setting against the 
indel)cndcncc, the diguity, the resl~ect, the sacredness of that 
great tribunal whose function in our s ~ s t e m  of government has 
made us unlike any republic that  ever existed in the world, 
whose part in our Gorernment is  the greatest contribution that 
America has made to political science. 


I can uot see, Mr. President, in this proposal any result short 
of a most serious injury to that  power in  our system which is 
t h e  wenliest, which controls no purse and orders no soldiers, 
but upon respect for which rests the perpetuity of our institu- 
tions and the distinction between the America11 Republic and 
those war-torn republics of the past that  h a r e  so long been 
the object of compassion and commiseration. 


Mr. President, the objection to the adoptiou now of the gen- 
eral income-tas amendmeut was in the iilind of the President 
when he made his speech of acceptance. I t  was in  his mind 
when he gare  his instructions to  the Attorney-General and sent 
the substance of ibis corporation-tau measure to  the Conunittee 
on Ways and Means of the House and when he sent his mes- 
sage to  us. Upon that  I for one am with the President, because 
I beliere his riew is  wise and just. 


There is  another objection to the general income-tax provi- 
sion, aud that  is  i t  fails to conform itself to a principle in the 
imposition of taxes upon incon~es nTcll understood and generally 
accepted a t  the present time. This amendment is practically a 
copy of the provisions of the act  of 1894, with some very slight 
changes. Tha t  is t rue both of the amendnlent introduced by 
the Senator from Texas [Air. BAILEY] and the amendment in- 
troduced by the Senator from Iowa [Mr. CU~IMINS], and it is  
t rue of the combined measure upon which they hare  united. 
I think the fact that these gentlemen, n-ith their great learning, 
their sincere purpose, aud their natural disposition to study 
thoroughly any subject to which they address themselves, hare  
copied the old act without advancing one step beyond the posi- 
tion in  which our people mere fifteen years ago, rery well illus- 
t ra tes  the difficulty of injecting a subject of this Bind into the 
haste and engrossment and fatigue of a n  extra session desigued 
to do a11 entirely different thing; that is, to  revise the tariff. 


The act of 1594 and the amendmeut proposed are  alike in  
failing to make arly discrimination between what the English 
call "permanent and precarious incon~es" o r  "unearned and 
earlled incoines; " and they a re  alilie in failing to grade the tax 
imposed upon the Ion-er incomes, but make a very high esemp- 
tion of $5,000. Let me, without dmelling too long upon this, 
s ta te  the reasons why I thmk those a re  defects. 


I n  1553 Mr. Gladstone, a t  the time of the discussion regarding 
the nlaliiug of the income tax a permanent part of the British 
system, obser~ ed that  the injustice which arose from imposing 
the  same tax  upon earned incomes and the incomes from in- 
vestn~ents n-as enough to prevent Great Britain from pcrma- 
neutly relying upon that  source of revenue. 


111 1906 there was a special committee of the House of Com- 
mons ralsed for the purpose of reexamining the whole subject, 
aud they reported in  1907, and upon their report the British 
system has becu largely modified, and they reported a different 
scale of imposition upon the iucoines that  were earned and 
which s e r e  therefore part capital from that  which they im- 
posed upon iuco~ues conliug froill iurcsted caylital. 


I t  is  not just, and i i  is niiiversally recoqiized by the people 
who h v c  thought carefully and deeply upon this subject that  
i t  is unjust, to take a iuan n h o  is  in the enjoyment of a few 
years of earuiug capacity-it m y  be tell or twenty or thirty- 
nlieu lie is turning into iilouey his brains nud his ncrles and 
his life; 1) lien, if he is wise, ~f lie 11~s a grain of c o ~ n u ~ o i ~  sense, 
if he possesses those qualities tha t  we all  of us wish to foster 
and encourage among our people, he will be layiug up a portion 
of that  iucolile against the (1:lys of his age nud his illuess and 
the wants of his fnlnily, :lnd impose upon that  i~iconic, the 
part  that  he lives on and the part that  he is :~ccumulnt i~~g a s  
capital, the sanle imposition that  is put u ~ o n  the iuconle that  
his neighbor gets from inrested securities tha t  last forever. 
Now, I say the latest and the i n 0 ~ t  cousiderate treatille~lt of 
the subject of iilconle tax malies a careful distiiiction bet~ycell 
those two. 


Mr. President, i t  has so liappcned that  in the derelol~ulent of 
the business of the United States the natural laws of trilde 
h a r e  beeu making the distiiictiou for us, a11d they hare  put the 
greater part of the accumulated wealth of the country into 
the hands of corporations, so that when we tax them .ire are 
imposing the tax upon the accumulated income and reliering 
the earllings of the inen who arc gaining a subsistcncc for thcir 
old age :111d for thcir families after them. 


There is ailother difference that I wish to  refer to, and that  
is the  $5,000 exemption. There is  a $3,000 limit in the cor- 
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porntion clause of the income-tax prorision aud also in  the 
corpomtion-tax provision. I should prefer that  i t  were not 
iherc; but i t  is there. 


But  the income-tax provision has a $5,000 exemption fol 
individuals. I agree that  the income that is necessary to a 
decent and comfortable living, the income that  is necessarg 
lo  enable an American citizen to clothe and feed and house and 
educate his children, should be exempted &om the impasition 
of a n  income tax, just a s  farming implements necessary for 
the continuance of his support ought to be, and are, exempted 
from esecution. B u t  when you pass beyond that  limit, sir, 
you are  entering upon dangerous ground. 


311.. Choate, in the  argument of the Pollock case, said that 
under the $2,000 limit of the old incometas law four-fifths ol 
the tax was paid by the States of New Yorlr, New Jersey, Penn- 
sylvania, and  hlassachusetts. Since tha t  time there has  been 
a wide diffusion of wealth, of course, but t h e  limit is moved 
UP to $5,000; and I apprehend that  the substantial effect 03 
the adoption by this Congress of the incornetax provision a s  it 
is drawn, with tha t  limitation, would be that a large mztjoritg 
of Congress would be imposing a tax from which t h d r  constitu- 
ents would be, in a great measure, free and under which the 
constituents of others would, in the main, be taxed. 


Mr. President, I a m  quite indifferent about whether my con- 
stituents pay the tax. I think in this f a ~ o r e d  land the burden 
of tasation bears very lightJy. I think that the people of Kern 
York can afford to pay this Lix or  can afford to pay the tax pro- 
posed to be imposed in the general income-tax amendmen't, but 
I do not like to see Senators of the United States rote for  a tax 
which is free from objection a t  home because i t  does not strike 
their constituents. I f  once we do that, we a r e  in a fair  way 
to realize the anticipation of Luther Martin in his address to 
t h e  legislature of Maryland. What limit is there to the  es- 
tramgance of eqenditure,  except the fact that  the burden will 
come npon the men who vote the expenditure? JYhat a tempta- 
tion it  would be to  our successors, aye, to us, when i t  is proposed 
to expend $50,000,000 or $100,000,000 for improvements in  the 
West, if we h a r e  a system of taxation which will make the 
people of the East pay for the improvements; or to vote for 
the  expenditure of $50,000,000 or $100,000,000 for improvements 
in  the-East when the money will be paid under our taxing 
system by the people of the West. - 


Ah, Mr. President, be tender of the people, whose means are  
small, in arranging our taxation. I wonld not make a man 
whose income is  $2.000 or $3,000 o r  $4,000 pay a s  large a per- 
centage a s  a lnan whose income was three, four, or five hun- 
dred thousand dollars or thirty or forty or fifty thousand 
dollars; but I would hare  him bear some burdeu. I would 
never assent to  a law, o r  I would with the greatest reluctance 
assent to a law, which seemed to be so framed that  i t  took 
away from a large part of the people of a geographical sectiou 
of our Union the burden which leads them to scrutinize expen- 
ditures and to measure the Ioad that bears upon the people. 
I n  no other way lies safety, sir, for our country. The people 
of eyers section, of every class, of eTery condition and degree 
and calling ought to  bear some part of the public burden. 


Mr. BORAH. Mr. President- 
The VICE-PRESIDEXT. Does the Senator f r o n  New York 


yield to the Senator from Idaho? 
Mr. ROOT. Certainly. 
hlr. BORAlX. Mr. Presideut, if i t  be true that  the t a x  which 


is to be levied under the corporation amendment i's to be paid 
by the corporations, would not that  inequality between the East 
and the West be a s  prononnced a s  it could possibly be under 
the income t a x ?  


Mr. ROOT. No; I think not, s i r ;  nor is  the  esmpt ion  so 
effectire. There is  quite n different kind of exemption. 


Nr. Presiclent, I stated some objections t o  the general in- 
come-tas provision. Let me state another objection. What is  
the  purpose of this legislation? Is i t  to create a substitute fox 
the  protective tariff? My friend from Tesas [Xr. BAILEY], 
whose mind always works as t rue  a s  a Corliss engine, touched 
the very pith of that  question when he was speaking about the 
tirile n-hen this income-tas amendnlent should be voted upon 
with reference to the schedules. The Senator from Tesas ob- 
served on a number of occasions that, in  his opinion. the first 
thing that we ought to do was to vote on the income tax, while 
& Senator from Rhode Island insisted that  the first thing we 
ought to do was Lo pass on the schedules. In  that  difference 
lies t h e  whole tlleory and practice. If the design of this amend- 
ment is to create a substitute for the protective tariff, ns Great 
Britain adopted nu income t a s  in 1542 a s  a substitute for the pro- 
tective tariff-foliowilzg her adoption by puttin,rr orer 700 articles 
on the free list-then the Senator from Texas is right; then we 
should have 1-oted upon the income-tax amendment a t  the be- 


ginning; and when me had detern~ined upon that, we sliould 
then h a r e  made a n  estimate of the amount of revenue whlch it 
mould raise, and we should have made up the difference by a 
customs tariff. 


I f ,  on the other hand, we a re  going to maintain our protective 
tariff and a re  going to adopt some supplemental provision to  
make up the balance that  is needed, the deficiency of revenue 
coming from the application of the protective tariff nnd our in- 
ternal-revenue laws, then the course which we ha%% followed in 
deferring the rote  upon the income tar until the schedules alee 
voted upon is the right course. Our duty now is  to make am 
estimate, a s  well a s  we a n ,  of what revenue will be produced 
by the schedules as we h a r e  agreed u p n  them, and then see 
what deficiency there is t o  be made up a d  determine how we 
shall make i t  up. 
Mr. President, I have observed i n  the consideration of these 


schedules, no matt- how strong and sincere have been' the 
efforts of the Members of the Senate to consider first the reve- 
nue question, uevertheless, sooner or later, me have all come to 
a Point where, about something or other, we have considered 
first protection. This bill has  been nlnde up, sir, with a primary 
view to the protection of the articles in the schedules. You tau 
not make i t  up on any other principle unless you abandon, and 
entirely abandon, the doctriue of protection; you can not deter- 
mine the amount of  duty to be imposed upon steel rails, upon 
lemons, upon iron ore, upon lu~uber, upon barley, upon any uf 
these products of our country under two rules of action. 


You have got to choose one and abandon the other. I f  you 
fix the  duty upon steel rails, upon barley, upon lemons, upon 
iron ore, with reference to protection, then you can not fix it 
with reference to yielding a supplemental duty after you hare 
made up so much income from a n  income tas. The two prin- 
ciples a r e  mutually esclusive, and the wit of man will not avail 
to  employ them both without one takiug precedence and push- 
ing tlle other aside. 


What i s  our principle? Are we ready to give up the  protect- 
ive principle? I think not. There is much controversy here 
a s  t o  the application of the principle; there has  been a degree 
of feeling, in which I am happy to say I do not share, a s  to 
the application of the principle to detailed fac t s  There has 
been a degree of difficulty in ascertaining the facts, which I de- 
plore, and which has caused me much dissatisfaction, but I have 
not seen any considerable difference upon the proposition that 
this country designs to continue i ts  protective policy. There 
a r e  little variances here and there; but the protective policy is 
to be continued. I f  i t  is to be continued, you must put i t  fore- 
most in your consideration of revenue. Now, taking this view, 
the object of the measure which we hare  before us is  to  make 
up for a supposed deficiency which will result from the appli- 
catioc of the protective schedules which me have passed upon. 


Mr. CLRPP. Mr. President- 
The VICE-PRESIDEST. Does the Senator from New Tork 


yield to the Senator from Minnesota? 
Mr. ROOT. Certainly. 
Mr. CLSPP. Mr. President, I should like to  ask the  Senator, 


a s  he criticised the income t a r  a s  operating against the pl%- 
tectire system-passing beyond the point where Senators n a y  
hare  expressed a desire for  that  t a r  for that purpose, preferling 
i t  a t  that  lime to have a place in advance of the schedules, and 
now having reached the point where the  schedules a r e  disposed 
of, so f a r  a s  the Committee of the Whole goes-what difference 
is  there in principle, a s  applied to its effect upon protection, in 
the adoption of the one or the other systeln for supplementing 
revenue? 


Mr. O O T .  I feel complimented by the question, bemuse the 
Senator from hlillnesota, with his custonlary acumen, has np- 
proached the point which I was about to  mention. When nrc 
make up a prorision for the purwse of supplementing revenue, 
in the  first place, we want i t  to yield revcuue. We know iler- 
fectly well that  the income-tax provision is not going to raise 
a n y  revenne for this deficiency; it  is not going to yield revenue 
until after a long litigation, and thcu only in case the Supreme 
Court of the United States sho111d do the thing which seems 
to me altogether improbable-reverse i ts  former decision. 


Mr. CLAPP. Will the Senator pardon me another question? 
The VICE-PRESIDEST. Does the Senator from New Torlr 


yield further to the Senator from Ninnesota? 
Mr. BOOT. Certainly. 
Mr. CL.IPP. Does any Senator in this body assume for one 


moment that, in case the committee a m c n h e n t  prerails, i t  will 
go into operntion without resistancc? 


Mr. ROOT. I suppose eveyv t a s  will m e t  resictance, but I 
do not think tlle resistmm to the tomnittee alnendinent would 
be of any particular conscrpxwe. The ordinary lxocesses of 
collection wonld go on. 
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The second requisite regarding the measure for the purpose 
of mnking u p  n deficiency of revenue, is  that i t  shbuld be pro- 
>ortioned to the anticipated deficiency. I am not going to fol- 
low the Senators \I-hc h a r e  spent a great deal of time in a rery 
pmisen-orthy and siucere effort to determine that  the pending 
protectire-tariff bill \rill result in a larger dcficiency than the 
chairman of the Finance Committee supposed; but I am p r e  
pared to say that I would rather trust the judgment of the men 
who hare been for a lifetime collecting the revenues and a p  
plying the reveuue laws of the United States, the men whose 
daily business i t  i s  to collect, receire, and apply the revenues 
and to forecast the revenues of the future, than I would the 
amateur efforts of any Senator, however able he  may be. 


When upon the fai th  of the deliberate judgment of the 
Treasury officials of the  United States, the chairman of the 
Finance Committee, who is confessedly the ablest man in, that  
line of govermnent serrice whom we hare, declares it to be his 
clear judgment that  this bill will result in no deficiency after 
the expiration of two years, I think we can rest with pretty 
serene confidence upon the fact that  the deficiency is not going 
t o  be rery great. 


The income-tax provision mill produce--I think i t  would be 
a fair conjecture to  put it a t  froin one hundred and fifty to 
two hundrei inillion dollars. Understand, it is not merely a 
t a x  upon corporationS; it is a tax  upon al l  individual incomes, 
and i t  is a tax upon al l  inheritances. One single State, the 
State of Kern Tork, raises $5,000,000 upon inheritances alone; 
and, in nly opinion, this income-tax prorisiou, if i t  could be 
relied on to produce anything to meet this present deficiency, 
would produce fa r  too ~ u u c h ;  and  the only reason why it will 
not inflict upon the people of the United States unnecessary 
taxation is  illat i t  will not inflict upon then1 any taxation. 


AIr. President, $w provision t o  which I have referred a s  the 
"corporation tax sares  al l  of the income tax that is constitu- 
tional and can be enforced. It aroids the evils of the income- 
t a r  provision; i t  avoids drawing the Supreme Court of the 
United States through the mire and brambles of political con- 
troversy; it aroids the possibility or the probability of creating 
i n  the eyes of the worlcl'a conflict between two blanches of our 
Gorerment ;  i t  avoids the injustice of imposing the same duty 
upon the toiler, ~ h o  is earning and laying up the capital for 
his  future years, and upon t h e  possessor of accumulated wealth. 
I assert, sir, that  the income-tax prorision a s  i t  stands is  un- 
wise, unjust, unconstitutional. I assert that  the corporation- 
t ax  provisiou i s  constitutional, i s  just, and is wise; that  i t  is  
adapted to the purposes for which i t  is  designed; that it is  free 
from the objections tha t  gather around the broader measure. 
, I t  has been said t h a t  the corporation-tax amendment is un- 
constitutional. That is the ~ i e w  of the Senator from Iowa 
[Mr. CUMUIES]. The Senator from Idaho [Mr. BOBAH] takes 
a different &m. - - - - . - - 


Mr. CUN~IINS. Mr. President- 
The VICE-PRESIDENT. Does the senator from New Tork 


vield to the Senator from Iowa? 
Mr. ROOT: Certainly. 
Mr. CUMIIINS. I think t h e  Senator from New Tork ought 


to add there this statement: I said it was unconstitutio~al 
for the same reasous tha t  t h e  Senator from New Torli alleges 
a general inconle tax to be ullconstitutional. I believe the 
aniendment the Senate presents is constitutional, a s  I repeated 
mauy times resterday, but it is constitutional for exactly the 
same reasons that  the amendment that  n-e preseut is constitu- 
tional. 


Mr. ROOT. I accept the statement made by the Senator 
from I o m ,  although the Senator did say that  it was unconsti- 
tutional for auoiher reason. 


Mr. CUBI3IISS. RInv I add a word there? - 
Mr. ROOT. certain&. 
Mr. CUAIAIINS. I said if you gut the iuterpretation unon 


this amendment that  might possibly be put upon it, althoigh 
not oue which I put upon it, namely, that  it  is  a tax upou the 
franchises of corporations-that is, the right to exist a s  a cor- 
poration-then i t  is  uucoustitutional, although I did not put 
that  interpretation upon i t ;  but  I felt sure that  a t  some time or 
other its advocates would be dxiren to do so. 


illr. ROO*. Tel l ,  there does uot sceni to me very much 
substance in the attack upon the  corporation-tax prorision as  
being unconstitutional. I an1 sure  that  I can rest in the opinion 
of the Senate upon the very f a i r  and candid statement of the 
Senator froni Texas [Mr. BAILEY], who regards the pro~ision 
a s  con'stitutioual, although h e  i s  in  such relatiou to i t  that  if 
his intellectunl processes were not so clear and distinct a s  they 
are, he m-ould llaiurally be inclined to think it unconstitutional. 


I shall therefore uot detain the Senate by any discussion 
upou the constitutionality of th i s  provision further than to sag 


that  the Spreekels case, in One huudred and ninety-second 
United States, holds a law imposing n tax upon the business o r  
process of manufacturing sugar and refining petroleum to be 
constitutional and not to be open to the objection tha t  it is n 
direct tax, and therefore void under the inconlotnx decision. 


The Supreme Court of the United States in  the case of the 
Pacific Insurance Company v. Soul6, Serenth TYallace, declared 
that  a t ax  upon the receipts o r  income of a n  insnrance company 
was a valid t a r  and not a direct tax. The Senate will observe 
tha t  the necessary effect of that  case was to establish the  right 
of the Federal Government to  take a class of corporations or- 
ganized under the  laws of the States and impose a t a r  upon the 
business or the processes of business of those corporations. 


Nr. BORAH. Mr. President- 
The VICE-PRESIDEAT- Does the Senator from Kew Pork 


yield to  the Senator from Idaho? 
Mr. ROOT. Certainly. 
Mr. BORAH. I am not taking issue with the  views of the 


Senator from New Pork on t h e  constitutionality of the cor- 
poration tax, bu t  in  the case mhich has just been referred to by 
the Senator the  court treated the  tax  al l  the way through 
a s  a tax upon property. While it mas the business of the 
corporation that  was involved, the court discussed i t  as a tax 
upon property, a n d  then decided that  it was not such a class 
or species of property a s  had to be apportioned under the Con- 
stitution, because it mas not a Land tax ;  but it regarded the 
business of the corporation a s  property, and tared it a s  property. 


Mr. ROOT. I never could see ahy adrantage or  benefit in  
finding fault with a case which has  decided one point because 
i t  does not also decide some other point So 1,say this case 
establishes the fact that  it is competent for the United States 
to iualre a classification, for purposes of taxation, of certain 
kinds of corporations created under the lams of the States and 
to impose a t a r  upon their business. 


I n  the case of Nicol v. Ames the Supreme Court held that  i t  
was competent for the United States to impose a t a r  on the 
facility or privilege of selling or buying produce or other mer- 
chandise a t  boards of trade or exchanges. The particular case 
mas one mhich arose in regard to a tax  imposed upon the sale 
of certain grain in the Chicago Board of Trade or Exchange, 
mhich \ms a corporation organized under the laws of the State 
of Illinois. The objection was made tha t  the t ax  was one upon 
the property of s:pe people and not upon the property of others. 
The court said : KO; i t  is not a tax upon the property. It is 
a tax upon the facility or privilege of doing business in this 
way!' The objection was made that  the t ax  was one upon a 
sale of merchandise made in one place, to wit, in the board 
room, when no t a x  w a s  imposed upon the sale of the same mer- 
chandise in another place, to  wit, out of the board room. The 
court said : " That  makes no difference. There is a certain fa- 
cility, a certain privilege, n certain opportunity of doing this 
business in the may afforded by this company; and the United 
States can impose a t ax  upon that." And they supported i t  


I n  the case of Knomlton v. Moore (178 U. S.) the Supreme 
Court said, and I auote the  language of the court: 


It is not denied that. subiect to  a comnliance with the limitntionc In 
the Constitution, the  taxing. power of Congress este-nds -t!<'-&--;Gi 
objects of taxation. Indeed, a s  said in the license tax cases (5 Wall., 469 
471). after referring to the limitations expressed in the ~onstitutio;: 
" thlis limited, and- thus only, i t" (the -taxing power of congress)' 
"reaches every subject, and may be exercised a t  discretion." 


The claim has been made tha t  the classification of corpora- 
tions organized for profit i s  unfair, unjust, and c ~ n ~ t i t u t e s  no 
lawful classification. But  it is  perfectly well settled that  the 
Government of the United States has 8 t  least a s  broad a dis- 
cretion a s  the States in the classification of subjects for tns- 
ation. Bud let me call the attention of Seuators who think 
there is something new and  strange in the erection of a class 
of corporations to these words in the report of the taxation 
commission of Maine in  ISSO. They say : 


The legislature of 1874 Faugurated a new system of taxation, seek- 
ing to equalize it by remorlng a Part  of the burden from the productive 
industries of the State  and transferring i t  to canitnl in r~c ton  i n  ,.*;I- 


~ - - . - - - - - - &. - -. . 
road telegraph, express and insurance-companiei, savings banks, and 
like 'corporations and b k n e s s .  By repeated changes of lam a system 
of taxation has  been legalized and sustained by the constitutional 
authorities of the State  which has  brourht a new revenue into our 
treasurv. and therebv lilrhtened the burden on visible nronrrt;--- --- 
- At thk present t i h e  The State  of Nnine receircs itk i&$e from 
two systems of taxation. The larger part of our rercnue is derived 
from the taxation of certain classes of property in a manner in  sharn 
contrast to t h a t  which i s  in v o w e  in the taxation of ceneral nronert? - - 
held by the citizens of the State. 


The State trtscs .railroads, sayings banks, insurance companies, ex- 
press companics, bullding and loan associations, telegmpll and telephone 
companics parlor and sleeping car companies, and gcnrral corporation 
franchiscs'by priuciples entirely a t  uariance nit11 the principles in  force 
for the taxation of the property of private indiri6uals. 


That principle is followed by a large part of the States of the 
Union. My own State has for many scars  grouped a11 corpora- 
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tious within its borders, with certaiu specific exceptions, in a 
class upon thc rerennes of which i t  imposes a tax imposed upon 
no other members of the community. Aud i t  is a late day for 
us  to be told that there is no right in the United States to adopt 
this old, familiar, general basis of classification for the par- 
pose of imposing an escise tax. It is  founded upon reason, sir, 
and not alone upon authority. 


The memories of some of us go back to the time when the 
most careful precautions n-ere adopted by our States in per- 
mitting incorporation. I remember tha t  in the autobiography 
of Thurlow Weed he tells of going down to Albany and spend- 
ing the entire winter to  get a bank charter. You will remem- 
ber that  in the early charters that  were granted the amount 
of capital was strictly limited, and the amount of property the 
corporation could hold mas strictly limited. For a long period 
those checks and safeguards were held up against the undue 
increase and development of corporate enterprise. But  a t  last 
a freer system prcrailed ; and, in general, the laws of our States 
llom permit anyone to form a corporation by associating with 
himself three or four men, filing articles of association, and 
complying with certain quite easy conditions in  the way of 
payments. 


Under this general system the men who avail themselres of it 
a r e  exempt from personal liability. Who can doubt tha t  that  
constitutes a distinction between the methods of doing business 
of all  corporations and the methods of doing business of all 
copartnerships and private persons? Under this system the 
members of corporations a re  esempt from those consequences 
of death and bankruptcy which call a halt upon the progress 
of ordinary business; and the interest they have in the cor- 
porate property is susceptible of easy transfer and devolution. 
The business, the corporate entity, proceeds without hindrance 
or  interference notwithstanding the death or retirement of its 
individual members. Who can doubt tha t  tha t  constitutes an 
exceedingly raluable and peculiar difference between the con- 
duct of busicess by corporations and the conduct of business 
by private firms and copartnerships? 


It so happens that  in recent years our people have availed 
themselves of these facilities to an extent never before known. 
So that  while the select committee of the House of Commons 
i n  England was sedulously searchins for some way to discrim- 
inate-as i t  is unirersally recognized to be desirable to  do- 
between individual earnings, which ought to be treated lightly 
i n  order to encourage thrift and frugality and the laying up 
of means for the future, and that  accumulated capital, which 
never wastes, but the income from which may be safely and 
wisely tnsed, the course of derelopment of our business is  
accomplishing the same object for us. 


Our people a re  separating into three classes: The men who 
work, who a re  laying up out of their earnings provision for 
the  future, and on whom the hand of the  taxgatherer should be 
laid most lightly; the owners of land, the  farmers and other 
Iando~ners ,  whom it is universally acknowledged that  it was 
the intention of the fathers of the Constitution to protect by 
the provisions regarding the apportionment of direct taxes ; and 
the possessors of the stored-up wealth of the country, which is 
being iurested in the corporations tha t  a r e  doing the business 
of the country. And by the simple course of dropping out from 
this income-tax measure the parts tha t  a re  unconstitutional 
under the decision of the Supreme Court, that  a r e  unjust ac- 
cording to the acknowledged judgment of all students of the 
income tax, that  a re  incapable of enforcement within such a 
time a s  to relieve the deficiency that  may be before us and by 
saving the tau upon the stored-up wealth of the couutry in- 
rested in corporations, called a n  " excise," we shall have accom- 
plished the greht object of the income tax. 


I wish to say oue more thing regarding the *proposition that  
a tax upon corporations would be a t ax  upon the instruments 
of the States. I have no very great occasion to dwell upon that. 
I n  the first place, i t  is hardly necessary to  refute the proposition 
that  when the State of Maryland permits three men to file 
articles of association, aud thereupon to conduct a mercantile 
business without being liable for debts, they are  performing the 
functions of the State in buying and selling their merchandise; 
and, in the next place, the Supreme Court of the United States 
long ago dealt with the subject and decided it  in  the case of the 
Veazie Baulr v. Feuno, in Eighth Wallace, where the court held 
that  i t  was lawful for the United States to impose a t ax  upon 
the circulation of banks chartered by the States, and held i t  
against the objectiou that  it  was  interfering with the functions 
of the States. And, of course, a bank which is  uttering cur- 
rency comes the nearest of any conceivable corporation to dis- 
charging the functious of a State. 


There a r e  one or two other subjects upon which I wish to 
say a word. One is  about the income-tax amendment of the 


Constitution. Every man must think for himself. I bcliere 
the most dignified, the most wisc, the most patriotic way to 
deal with the subject of a n  income tax is  by passing this reso- 
lution and submitting the proposed amendment to the States. 
I think the United States ought to  have the power to lay and 
collect a n  income tax. I want the United States to have that 
power. I do not want i t  used for the purpose of L~king  money 
Out of one part of the country in  order to  benefit another. I 
do not want it  used for the purpose of driving out of existence 
the protective tariff, which, I think, embodies a wisc and 
patriotic policy. But  I do want my country to have all the 
pon7ers that  any country in  the  world has to  summon every dol- 
lar  of the public wealth to i t s  support if ever the time of sore 
need comes upon it. I shall vote for  the  income-tax amendment, 
and I shall advocate i t  i n  my State;  and I hope it mill pass 
both Houses of Congress by a two-thirds vote and be adopted by 
three-fourths of the legislatures of the  States. 


One other subject: That i s  the subject of publicity. 
The phase of that  which is most prominent in  my mind is  to 


be found in the returns which, under this measure, a re  to be 
filed in the office of the Commissioner of Internal Revenne, and 
a r e  to be public records. The prorision is  carefully guarded 
for the purpose of preventing abuse, for the purpose of prerent- 
ing impertinent inquisition and blackmail. But  if this measure 
becomes a lam i t  will result in  having on the files of the Com- 
missioner of Internal Revenue, here a t  Washington, a statement 
of the great and essential features, which show the course and 
progress of the business of every corporation of the United 
States organized for profit. I beliere, sir, that  i t  is  most desira- 
ble that  the Gorernmen! of the  United States should have such 
a record, renewed from year to year. Aqd while I am not much 
of a believer in imposing taxes for the purpose of accomplish- 
ing an ulterior object, I need not dwell upon that  feature to 
a body which leaves standing on our statute books the 10 per 
cent t ax  on the circulation of state banks, imposed solely for 
i ts  incidental effect, and a large part of whose Members roted 
for the oleomargarine tax, whose purpose was solely its inci- 
dental effect. While I should hesitate, sir, to  vote for a lam 
which had no other purpose than the.incidenta1 one, yet when 
by a just, available, and simple measure of tasation we can, by 
the mere operation of the ordinary machinery for the laying 
and collection of the tax, bring along a n  incidental benefit a s  
great a s  I believe this will be, it is a n  argument not against, 
but for, the measure. 


I do not wish to place in the hands of the United States the 
material for absorbing the functions of the States. I cherish 
a s  fondly the sovereign powers of the States a s  I do the sover- 
eign powers of the United States. I believe this country is  too 
great, i ts people too numerous, i t s  interests too diversified to 
be ruled in all  its local affairs from one central government a t  
Washington. And while I s t m d  for  the full c~ ten t ,  the full 
vigor, the ever-undiminished power of the National Goreln- 
~nent ,  I should not abate one hair's breadth from those powers 
of the States that  were established when our fathers drew the 
line between the two sides of our dual gorernment. But  I do 
want the Government of the United States, in the performance 
of i ts  functions, to  do its work intelligently, thoroughly, effica- 
ciously, and wisely. 


I n  my judgment, in obtaining possession of this systen~atized 
information-not too bulky, not in too great mass for anybody 
to ever get anything out of it, but so arranged a s  to contain 
essentials, learing out the mass of nonessentials, and reuewed 
from year to  year-the Gorernment of the United States nil1 
take a great and a necessary step forward to the more efficient 
and creditable performance of the duties it  has undertaken and 
that  are imposed upon it  under our constitutional system. 


We have undertaken to regulate interstate commerce; and a 
large part of all the great corporations of the country a r e  en- 
gaged in interstate commerce. What do we know about those 
corporations? What source of information has the Congress a t  
i ts  hand when i t  is determining what lams it  is  wise to pass 
aud what will be the effect of the laws that i t  is  thinking of 
passing upon this great multitude of corporations? We have 
been here for over three months considering aud discussing and 
voting upon the measure of protection that i t  is  necessary to 
gire in order to keep alive and prosperous the business of tens 
and hundreds of thousands of corporations engaged in manu- 
facture and trade affected by the protective tariff. What do me 
]<now about those corporations? Upon one hand we have gar- 
bled and partial statements; upon the other equally garbled and 
partial statcments; and no means of distinguishing the truth. 
We a re  under the necessity of proceeding by guesswork, by 
conjecture, always with dissatisfaction, because we recognize 
the chance that  we may have guessed wrong about whose state- 
ments come nearest to the truth. 
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I should like to see in the office of the Commissioner of In- 
ternal Rereuue the nest  time a tariff bill comes before Con- 
gress statements. uuder oath, and tested year by year, about 
the business of a11 this vast multitude of corporations that 
come appealing to us here for help, so that  me shall not again 
be c rnpelled to come to the conclusion that  all the business of 
the Qnited States is on the brink of failure. 


Sir, this measure, which adopts the posscssion of the cor- 
porate facility and privilege a s  the basis of classification, will 
include some other corporations, but the great mass of them 
a r e  engaged either in matters that  are  affected by the pro- 
tective tariff or in  interstate commerce or in  business which 
is affected by our treatment of the currency. A full and satis- 
factory knowledge of the field into which a legislative body 
1s to  enter i s  not accomplished by including only t h e  things 
tha t  come within i ts  necessary action. The whole field should 
be before us, and we should be able to form some judgment as  
to  the  relative amounts, the relative capacities for answering to 
taxation, the trade relations between these corporations with 
which we a re  most closely concerned, and the other corporations 
of the country. There will be certain iucidental publicity to 
others than the  Government. But  whatever there is, le t  me 
say to the gentlemen who a r e  opposed to the pending amend- 
ment tha t  in entering upon a corporate form for t h e  transac- 
tiou of their business these corporations have estopped them- 
selves from saying that  they ought not to  have their business 
inquired into, for  the very basis of corporate life is freedom 
from personal liability for debt and the  confinement of the 
creditor, the person who does business with the corporation, to 
the corporate assets. 


Mr. BACON. Mr. President. will the Senator ~ e r m i t  m e  to 
interrupt him for a moment to'ask a question? 


Mr. ROOT. Certainly. 
Mr. BACON. I do not know whether the Senator has com- 


pleted the particular thought he was upon or not. 
Mr. ROOT. Substantially. 
Mr. BACON. The honorable Senator has been credited in 


the public press with having been engaged with those who have 
perfected this amendment, and I ha'ie no doubt he  brought to 
it the labor, industry, and great learning with which he is 
justly credited by all. I therefore would ask the  Senator 
whether, in the preparation of the amendment, there was a n  
effort made to devise some way by which other large represents- 
t i res  of aggregated wealth could be included within this liability 
t o  taxation; for instance, such a s  the bonds of corporations 
a s  well a s  the dividends of corporations, or the unapplied earn- 
ings of corporations. 


hlr. ROOT. There was, I mill say to the Senator. 
Mr. BACON. The Senator says there was. I will be rery 


glad if the Senator will go further and state to what extent 
that  investigation was carried, and what was the conclusion 
reached in regard to that  matter. 


Mr. ROOT. It mas the subject of repeated discussion in 
which the President, the Attorney-General, and other members 
of the Cabinet and members of the Committee on Finauce of the 
Senate took part. The final conclusion was that  the imposition 
of this tax 011 the entire income, including the income assignable 
to  the payment of interest on bonds, would result not in  the 
tasation of bondholders, but in imposing a double t a s  on the 
stoclrholders, and i t  was not thought advisable to do it. We all 
thought that  this prorision riould yield nu ample amount to 
make up any deficiency which the tariff measure will need. In- 
deed, a number of gentlemen in the discussion thought that  w e  
could now well afford io  cut  in h o  the percentage to be im- 
posed, because they thought i t  would yield more than enough. 


Mr. BACON. That mas not the exact point to which I tried 
to direct the attention of the learned Senator. The point I de- 
sired to know was whether any inrestigation or effort was made 
to reach these representatires of n-ealth, these bonds in the 
hands of the bondholders; not the question whether the corpora- 
tions could be made to pay to the Government a part of what 
they owe the bondholders. Tha t  is not the question; but 
whether thcre was an cffort made to see if there could be dc- 
yised a constitutional tax which .would be levied upon the bonds 
in  the hands of the bondholders. I will not limit it to that. I 
speak of the large accumulated wealth of any kind of a personal 
character. 


Mr. ROOT. Mr. President, tha t  subject was much discussed, 
and we were all  of the opinion that  we could not reach the 
interest upon the bonds in the hands of the bondholders con- 
sistently with the decisions of the Supreme Court. 


Mr. BRISTOW. Mr. President- 
The VICE-PRESIDEKT. Does the Senator from New York 


yield to the Senator from Kansas? 
Xr. ROOT. I think that  completes what I have to say. I 


will yield, of coursc. 


Mr. BACON. I wish to ask the Senator a further question. 
Mr. ROOT. Very well. 
Mr. BAILEY. Before the Scnator from New Tork resumes 


his seat, and in order that what I am now about to  say shall 
find a place in what he has said, I want to make a brief s t a t e  
ment in reply to his criticism against the general incon~etax 
ameudnlent on account of its failure to recognize the difference 
between incomes derived from personal service and incomes d e  
rived from iuvestments. I did not interrupt the Senator a t  
that  point of his very interesting address, because I did not 
want to disturb the continuity of his thoughts. I desire, how- 
eyer, that  this explanation shall appear with his criticism. 


I think his criticism is founded in justice; and I mould not 
hesitate, if drawing a n  original bill, to  obviate it. 


I believe that  in  earning a n  income by personal service erery 
man consumes a part of his principal, and that  fact ought 
alwass to be taken into consideration. The man who has his 
fortune invested in securities may find in a hundred years, if 
he  spent his income, that  fortune still intact, but the lawyer 
or the physician or the man engaged in other personal employ- 
ment is spending his principal in  earning his income. That 
fact  ought under erery just system of income taxation to be 
recognized and provided against. 


The inquiry naturally rises in the mind of erery Senator, then, 
why I did not do it, and this is the plain answer: We were 
trying to send this bill back to the Supreme Court with a s  little 
change a s  possible from the old law. I will say to  the Sen- 
ator  from ATew York tha t  if that  bill had been adopted and 
had been sustained by the court, every real and intelligent 
friend of the income tax  would have In time accounted for that 
difference. 


Mr. BACON. Mr. President, I did not finish the inquiry 
which I desired. to address to the  learned Senator from New 
Porli. The question I propounded was preliminary to ailother 
question which I desired to propound to the Senator. If those 
who were engaged in this inrestigation or in  the  framing of the 
measure came to the conclusion, which I readily recognize, that  
the bond itself could not be taxed, I want to ask the Senator 
whether they considered this difficulty? 


Of course i t  is  recognized not only a s  something which can 
be done, but a s  something which i s  frequently done, where the 
owners of a corporation owning stock convert tha t  stock into 
bonds, and therefore uuder that  conversion, instead of lmying 
diddends upon stock they pay interest on bonds, and the exact 
amount which would hare  been paid upon dividends is direrted 
t o  the payment of the bonds, which stand in the place of the 
stock which has thus been converted. I have seen in the papers, 
for instance, iha t  one of our great transcontinental railroads 
is now engaged iu that  rery process of conrerting stock into 
bonds. 


It seems to me to be perfectly manifest under the provisions 
of the amendment and under the statement made by the Sena- 
tor from New York, in  response to my first question, that it will 
be within the power of. the corporations which i t  is  thus sought 
to  reach to convert in a large measure their stock into bonds, 
and, under the reply giren by the Senator to my first inquiry, 
in so doing they will escape the payment of this tax. That is 
the  way it occurs to me. I desire to Inlow from the learned 
Senator whether that  question was considered by them and 
whether they recognize that  a s  an insuperable difficulty, or 
whether there is any possibility by which an effort on the part 
of a corporatioil thus to conrert i ts stock into bonds and thus 
defeat the payment of this t ax  would be prerented by any pro- 
vision of the amendment. 


Mr. ROOT. That was much considered, Mr. President. As 
we found that  the bonded indebtedness of the corporntions of 
the country does not r a r y  rery much from the capital stock a s  
i t  is  now, we thought that  the simplest and most efficacious 
way to prevent any abuse on any cousiderable scale mould be 
to introduce into the measure tlle limitation which the Senator 
will find there; that is, not permitting the corporation to de- 
duct from its gross income any amount assignable to the pay- 
ment of interest upon i ts  indebteduess in excess of the amount 
of its capital stock. So if YOU take the corporations of the 
country by and large, a s  indeed they a re  limited by the l a v s  
of rery many States to bonded indebtedness not in excess of 
their capital stock, there can be no greater reduction by way 
of interest from the gross income in reaching the net incolue 
than would be made upon the bonds tha t  noK exist. 


Mr. BRISTOW. Mr. President- 
The VICE-PRESIDENT. Does the Senator from New Pork 


yield-to the Senator from ICansas? 
Mr. BACON. hfr. President- 
Mr. ROOT. I mill keep yielding to the Senator from Georgia 


until he  is through. Mr. President, and then I 1~111 yield to the 
senator from ~ i ~ s ' a s .  
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hfr. BACON. I mill trespass ouly a moineut. It will be rec- 
ogllizcd by the Senator, I presume, that  a s  to  a very large pro- 
portion, if not the majority, of state corporations, especially 
those which a re  organized under geueral lam, in almost a l l  of 
the States the power to increase stock is  alnlost unlimited. So 
if that is the only restraint, if that is the only thing which shall 
hold them within proper bounds, all  that  a corporation would 
have to do when i t  desires to evade the payment of this corpora- 
tion tax would be, under one pretext or another, to enlarge the 
amount of the stocli, which they can do by simple resolution. 


Mr. ROOT. May I call the attention of the Senator to  the 
fact  that they would have t o  pay on the  stock or on the proceeds 
the income from the  money received on the stock? 


Mr. BACON. Mr. President, nobody knows better than the 
Senator that we have rery large classes of stocks which a r e  de- 
ferred in point of preference to other classes of stock. 


Mr. ROOT. Mr. President, this measure limits the  stock 
which is the basis of comparison t o  paid-up capital stock, and 
1 take i t  that  when gentlemen who feel moved to constitute 
capital stock by putting in cats and dogs have to meet the Com- 
missioner of Internal Revenue of the United States, and the 
way in which our internal-revenue lams are applied, they will 
find that  they will have to hnve stock that  is  really paid up. 


Mr. BBCON. I do not wish, in the inquiry I addressed to the 
Senator, to be understood a s  antagonizing what he  said. 


Mr. ROOT. I understmd. 
Mr. BACON. But  those a r e  grare questions, in  my mind, and 


I desired to kuow whether they had been considered and what 
mas the conclusion tha t  had been reached. 


Mr. ROOT. I will say to  the  Senator that  both of those 
questions not only were very fully considered and discussed, 
but they gare us a great deal of solicitude. We found i t  diffi- 
cult to solve them, and we solved them in what seemed to us 
the best way after the very fullest discussion. 


The VICE-PRESIDENT. Does the Senator from New York 
yield to the Senator from Kansas? 


Mr. ROOT. Certainly. 
Mr.-BRISTOW. I do not know whether I correctly under- 


stood the Senator from New Pork, but a s  I heard him I un- 
derstood him to say that  the iuformation which he expected 
to  collect in  regard to the corporations would be valuable in 
revising the tariff in the future, because i t  would give Con- 
gress Liomledge a s  to  their operations, and so forth. Did I 
understand the Senator correctly? 


hIr. ROOT. Yes, Mr. President; I thinli thnt such a record 
will be the most valuable aud effectire basis of the actiou of 
whatever commission we proride for here. I hope that before 
we leare this Chamber we shall provide, in one form or another, 
for a commission which will lay before the Congress the nest  
time it comes to revise a tariff the facts on which they a re  to 
proceed. I think tha t  such a record a s  will follow necessarily 
from the administration of this proposed lam will be the most 
useful possible basis for such a commission's action. 


Mr. BRISTOW. Of course i t  n-as not intended, was it, to 
finally ascertain the comparative cost of the production of a n  
article here aud abroad, and so forth? The information that  is 
to  be collected does not couteinplate any such scope as  that?  


Mr. ROOT. No; but i t  will iudicate whether a lot of gentle- 
men are on their may to a poorhouse or a palace. 


Jlr. CLSPP. Nr. President, realizing that the afternoon is  
solnewhat advanced, I shall t ry  to be very brief in presenting 


protest agaiust this proposed legislation. 
AIr. President, w are  coufronted by the question of supple- 


nleiltal rerenue. There a r e  four ~ v a y s  in which the rerenue 
l~rorided for in the pending tariff bill, which almost everyone 
agrees will fall short of the necessiiies of the Gorerument, 
lnight be supplemented. One, to  my mind the most uatural 
ancl logical of all, would be to  take tobacco and impose upon 
tobacco a fair tag, which to-day is  not imposed upon it, a s  was 
shol~,n so clenrly by the Senator from Iudiana [Jlr. BEVER- 
IDGC]. The other be by the imposition of a n  additional 
tax upon intoxicatiug liquors. From those sources we could 
easily obtain suficieut revenue to supplement the relenue pro- 
vided for in this bill. 


But i t  seems that these plans can not meet with npproral here, 
and so we are  relegated to  one of three other plans, namely, a n  
inheritance tax, nil incoiue tax, or a so-called " corporation tax." 


The first t ax  suggested by the Presidcnt n-as an income tax. 
~t was suggested in his speeches before the election. The next 
tax sug~ested mas a n  iuheritance tax, suggested by his iuau- 
gural address, made on the 4th of AIarch. The thirc1,km sug- 
gestca by him has been the so-called " cor~orat iou tas. 


JIr. President, for one I an1 ready to vote for an iuheritance 
tax, although, strictly speaking, a n  inheritance tax is not a 
tax, but rather a toll collected only once in  each generation, 


xnd it would not reach the vast fortunes which in this country 
escape federal tasation, and which justly ought to contribute 
their share to the burden of such tasation. But I would readily 
rote for a n  inheritance tax, although nly O\VU State i s  0l~posed 
to it. I believe that  inheritauces are  so justly the subject of 
taxation to a point where both the State and the Federa1,Gov- 
erument can take toll from the passing of au  estate, and the 
taking of the toll by the Federal Government would not mili- 
tate against the toll taken by the state govenrxuent. 


But there seems to be no possibility of thnt becoming a law 
a t  this session unless i t  i s  that  we may be able to so portray 
che iniquities of this proposed corporation tax a s  t o  strengthen 
the hands and the purposes of those who will yet h a r e  to  deal 
mith the bill after i t  shall ha re  passed the porb ls  of the Senate. 


It is not my purpose, either, to enter into a long discussion of 
the income tax. I listened mith great interest to the  Senator 
from New Pork and to the objections which be raised agaiust 
an income tax. One of his  objections was the objection which 
in late years has been developed in English study of economy, 
between taxing the early epergies of the individual and the 
accumulated fortune which the individual may in later years 
hare laid by. I challenge the Senator from New Tork, or any 
other Senator, to  point out y h e r e  and how that  defect i s  cured 
in this proposed so-called corporation tax," for, so f a r  a s  it 
reaches corporations, so f a r  a s  i t  lays its hand upon any in- 
dividual either by diminishing the income of a stockholder or 
by the transfer of the t ax  to the consumer purchasing of the 
corporation, it lays it with equal weight uymn the man who is 
struggling to secure a competency and the man who has o b  
tained a competency, because it  inakes no discriminatiou be- 
tween the rich stockholder or the stockholder of moderate 
means, nor between the rich or poor consumer. 


Not only does it fail  to make such discrimination, but abso- 
lutely exemgts the man who has gone still further in the process 
of accumulation and has laid his accumulated savings in the 
form of bonds. 


Then, it is said that  the income tax is hostile to the spirit of 
protection. I asked the Senator to point out why and how the 
amendments coming in a t  this late date, after the schedules 
have been fixed in the  committee, the one can be any more hos- 
tile to the spirit of protection than the other, and his only an- 
swer was tha t  we had underestimated the amount of revenue 
that would be obtained and some one else had overestiluated 
the amount of revenue to be obtained by the other. There a re  
no figures before the Senate, there is  no data  to-day in this 
country, of accumulations upon which any man can base a con- 
servative opiuion a s  to how much would be received from either 
source. So f a r  a s  one or the other amendmeut militates against 
the spirit and purpose and policy of protection, one does so a s  
absolutely a s  the other. The Senator from New Yorli left that 
question unanswered, and i t  can not be answered. Whether n 
dollar raised after this tariff has been fixed comes from one 
source or another, i t  is  only a menace to the spirit of protection 
when i t  exceeds the shortage that is  left after a fair measure 
of protection has been secured. 


I have heard i t  claimed about the Chamber for several days 
tha t  this proposed corporation t a s  is gursnaiit to the message 
which the President seut to this body a short time ago. Mr. 
President, I for one challenge that  assertion, so fa r  a s  it  re- 
lates to some of ihe iinportant and vital prorisions of the ppo- 
posed amendment. Ex-er since I have been in the Senate, again 
and again some measure is  brought in here, and me a r e  told 
that  the measure has the approral of the President. 


The Presideut of the Uuited States has a silnple method by 
which he can cominunicate his lien-s to this Senate; and he 
communicated his views to this body in a message a short time 
ago-a plain message, easy to  understand, but which fails to 
find expression in the de ta ih  of the proposed amendment. 
a f t e r  this message came in, a n  amendiucut was drawn and 
fillally presented to the Senate; and the Senate beheld the piti- 
able spectacle of the  preselltation of the proposed amendinent, 
~ y i t h  the admissiou that  it  was uot certain 1vh:lt i t  covered, aud 
yet i t  was claimed that  in i ts  details it  bore the " 0. I<." of the 
President of the United States. I t  n-as theu asserted thnt if 
building a ~ d  loan associatioils are  profit-malrii~g institutions, 
they ought to be tased ;  that  the aincndmeut clniiued to be pur- 
sunlit to the directions of the President of the United Stales did 
tax them. I am ilot discussing now whether they should be 
taxed or not ;  but the President of the United States expressly 
esccpte(1 in his message bnilding and 10311 a~sociatious from 
those stocli and associatioil companies which. under his sug- 
gestion, were to be the subjects of taxation. The Presidcnt, in 
his message, called attention to three classes of corporatioix that 
should be exempted-national bnnlrs, because they were nlrendy 
taxed; savings banks; and buildiug aud loau a~eocintious. 
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Mr. FLIKT. Mr. President, I have made a canvass this 
nfternoon, and have discussed the matter with a number of 
Senators, and I feel coufident that  a n  agreement can  be reached 
to rote upon the substitute a t  a very early date. A number 
-of Senators hare advised me that  they desire fx discuss the 
question; but, a s  I understand them, their remarks will be 
brief. 


I will ask unanimous consent tha t  me take a vote on this 
nmcndment not later than Monday. 


3 nance Mr. CLAPP. Mr. President, I u n d e r d n d  tha t  the I'i 
Cornmitt& have not yet reported a dwwback amendment. 


Mr. FLINT.. The Senator is correct. 
Mr. CL4PP. Nor h a s  the maximum and minimum proposi- 


tion been disposed of by the Committee of the Whole. 
Mr. LODGE. Yes; it has been reported. It hns not been 


adopted by the Senate. 
Mr. CLAPP. That is  what I say. 
Mr. LODGE. It has not been adopted by the  Senate; no. 
Mr. CLAPP. And the  committee is also investigating the 


tobacco question. 
Mr. FLINT. The  Senator is correct. 
Nr. CLAPP. I submit tha t  instead of agreeing to-day on e 


time for a vote, those matters should be brought in. I f  no one 
i s  ready to debate this particular amendment there i s  no reason 
why the debate can not go on upon the other questions. A t  all 
events, I will not consent. 


Mr. HEYBURN. Mr. President, without' taking up the  dis- 
cussion of the measure, I might a t  this time appropriately sug- 
gest to the Senator from Kew Pork [Mr. ROOT] a n  inquiry that 
arose in my mind during his very able presentation of the ques- 
tion. I was a t  first inclined to ask  for some further light upon 
the language in lines 10 and 11, on page 1, a s  i t  is understood 
by the committee. So f a r  a s  my investigation shows, i t  i s  un- 
usual language. I do not know of a n y  other legislative meas- 
ure in which similar language has occurred. I refer to the 
words "shall be subject to pay annually a special excise-tax 
with respect lo  the carrying on or doing busiuess." 


The words " with respect to," a r e  susceptible of a rather wide 
and varied interpretation. And a s  they are  unusual, if the 
Senator f r o ~ u  New York can define a little more clearly the 
limitation of the words I think i t  will perhaps enable some of 
us  to dispose of what might otherwise be a n  objection. 


I should like to inquire just what is included by the words 
" with respect to." 


Mr. ROOT. Mr. President, a s  I understand, those words 
were Lllreu from the decision of the Supreme Court in the 
Sprecliels case; and they a re  designed to attach this tax to  the 
business rather than 'to permit i t  to  be attached to the property. 


Mr. HEPBURN. Tha t  is just the thought that  caused me to 
ask the question a s  to whether those words would constitute i t  
a tax upon the business, a s  distinguished from a license. 


Mr. ROOT. As distinguished from a tax on property. I 
can not a t  this moment lay my hands on a copy of the amend- 
ment. 


Mr. HEPBURN. Would t h a t  constitute a property tax, a s  
distinguished from a tax  upon the occupation? 


Mr. ROOT. No; just the contrary. The Senator mill re- 
member that away back in the Hylton case the question was 
(Iiscussed a s  to whether the tax on carriages mas a tax on car- 
riages in respect of or with respect to their use. 


3lr. HEYBURN. That  is  the question. 
Mr. ROOT. That language has been c a l ~ i e d  along through 


a. series of decisions of the court, where it  has  held various 
provisions of taxation not to iinl)ose direct taxes, and the~efore  
not to be subject to the constitutional provision for apportion- 
ment. It has spoken of them in slightly varying forms of Ian- 
p a g e ,  a s  being with respect to the use or  the privilege or  the 
Business or the facility of carrying on business; thus attach- 
ing the l a s  not to the thing, not to the property, but to the incor- 
poreal, intangible privilege or  power o r  process. These words 
are  designed to accomplish t h a t ;  and I think they a re  taken 
froln the very words of the court in the Sprecliels case. 


hIr. IICPBURN. That is a question that  must arise in the 
mind of nuroue in determining the character of this legislation ; 
and if the Senator thinks those a r e  the exact words- 


Mr. EOOT. I will hot be certain about it. I know the At- 
torney-General tool: them from some case. 


Mr. HEYBURN. But  were they not the words used by the 
court, and not by the legislative body? 


Mr. ROOT. I think so. 
Mr. IIETBURN. Were they not merely words of descrig- 


tion ? 
Mr. ROOT. They were words used by the court, a s  I nnder- 


stand it. 


Mr. HEYBURN. Yes; but ihey were not takeu from the 
language of the legislation? 


Mr. ROOT. No. 
Mr. RETBURN. The court might very well use them as 


words of reference, and yet they might not appropriately es- 
press just what is  attempted in this case. The  first time I had 
occasion t o  read the amendment those' words struck me a s  
being a little bi t  uncertain in their meaning; and in view of the 
fact that  our  legislation must be certain in the expression of 
the purpose, i t  seemed to me the court might hold that  the pur  
pose of the  legislation w a s  not expressed with sufficient de3- , 
niteness. 


I merely call attention t o  the matter a t  this time in oraer 
that  Senators and others who have been responsible for  the 
framing of the language may direct their attention to it. . 


Mr. NELSON. Mr. President, will the Senator yield to me? 
The VICEPRESIDEXT. Does the Senator from Xdaho vield . . 


to the Senator from Minnesota? 
Mr. REPBURN. Certainly. 
Mr. NELSON.' I desire to call the Senator's attention to the 


fact that this is  practically the language found in t h e  act of 
1SSS in respect t o  the tax laid upon sugar-refining companies 
and on oil-refining companies. It substantially follows that 
language. 


Nr. HEYBURN. 3C beg the  Senator's pardon; my attention 
was diverted. 


Mr. NELSON. I want to  say to,,the Senator that  with the 
exception of substituting the word with" for the word "in," 
this is substantially the language of the act  of 1S98, levying 
a tax  upon sugar-refining companies and oil-refining companies 
and pipe lines, which is the  case upon which the court has 
passed. 


Mr. HEYBURN. Has  the Senator the language before him? 
Mr. NELSON. I can find it in a minute. 
Mr. NEWLA4NDS. hlr. President- 
The  VICE-PRESIDENT. Does the Senator from Idaho yield 


to the Senator from Kevada? 
Mr. HEYBURN. Yes. 
Nr.  NEWLAXDS. I have the section before me-section 27. 


It contains no such language. The section declares: 
That  every person, firm, corporation, or comgnn carrylng on or do- 


ing the business of refining petroleum, or  refinfng sugar. * * * 
shall be subject to pay annually a special excise tax equivalent t o  one 
quarter of 1 per cent on the gross amount of all receipts. 


The words "with respect to  " are not contained in that  set- 
tion; but the Senator will find them, o r  words similar to them, 
in the decision of the court in the Svreckels case. where it ssvs: . -.. u - -  


Clearly the tax is not imposed upon gross annual receipts a s  property 
but only in respect of the carrying on o r  dolng the business of re! 
fining sugar. 


The words a r e  not exactly the same, but they a re  similar. ..-. 


Blr. HEYBURN. They a r e  not  used in legislation, however. 
311: KETVLANDS. No. 
Mr. HEYBUBN. But  they a re  used by the court merelv a s  -. 


descrintive of the statute. 
~~I-.~NETVLANDS. Yes. 
Mr. HEYBURN. I do not think tha t  would justify the use 


of those words in legislating. . 
Mr. FLIXT. Mr. President- 
The VICE-PRESIDEYE Does the Senator from Idaho yield 


to the Senator from California? 
Nr. HETBURN. I do. 
Mr. FLINT. I will ask the  Senator to yield to  me in older 


that  I may ask unanimous consent for a vote upon, the pending 
amendment on Tuesday, a t  12 o'clock 


Mr. BAILEY. Mr. President, I had my attention diverted 
for a moment. I should like to hear that  request restated. 


The VICE-PRESIDENT. The Senator from California [Mr. 
=INTI asks unanimous consent that a rote be taken, the Chair 
assumes the Senator to  mean, upon the amendment of the 
Senator from Texas and the pending amendments. 


Mr. BAIT,EY. Mr. President, I should not want to preclude 
the possibility of other ameudnleuts, and the way the r q u e s t  
was stated it would be confined to the amendment I offered, 
the substitute offered by the Senator from Massachusetts, and 
the amendment offered by the Senator from Rhode Island. 


Alr. LODGE. I think it  is  the intention of the Senator from 
California to ask that  a vote be taken on the amendment of the 
Senator from Texas and all  amendments thereto. 


Mr. BAILEY. And al l  amendments permissible under the 
rule. 


Mr. STONE. And a t  12 o'clock on Tuesday it i s  proposed to 
take the vote? 


Mr. PLINT. That the  voting shall commence. 
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Mr. HEYBURN, The distinction would seem to me to be 
t h a t  the words a r e  not sufficient a s  a grant of power t o  the ex- 
ecutive branch of the Government to do the thing-that is, to  
collect the tax. They are  not a sufficient grant of porrer; and 
if the grant of power lies anywhere, it must lie i n  those words. 


Mr. BRANDEGEE. Without disputing the  constitutionality 
of the act-for I think we all admit, or, .at least I do, tha t  the 
Government has a right to select corporations for taxation, and 
exclude p a r t n e r s h i p s i t  is certainly a n  injustice t o  a small 
corporation to allow a partnership, engaged in the same business 
and in close competition with it, to go untaxed, while the  small 
competing corporation is compelled to  pay a tax  of 2 per cent. 
And I should like t o  ask the  chairman of the  committee if he  
is able to state why i t  mas that  the committee did not impose 
this tax upon partnerships a s  well a s  upon corporations? 


Mr. ALDRICH. Mr. President, there mere a vast number of 
industries and subjects which the committee might have in- 
cluded, I suppose; but they had to stop somewhere. T h e  com- 
mittee, with the advice they had, believed the present tax to  be 
constitutional ; the President's message advised us  a s  to  the 
character of the  legislation which he desired; and the limitation 
seemed to the committee to be proper and natural. We did not 
intend to t ax  everybody and everything i n  the United States. 


Mr. BRANDEGEE. But on principle, Mr. President, there 
would seem to be no difference between a partnership and 
a corporation. They a re  both combinations of men to do busi- 
ness. I wondered whether o r  not the question had been pre- 
sented to the committee, and whether or not there was any dis- 
cussion in the committee a s  t o  it. 


Mr. ALDRICH. Does the Senator think we could constitu- 
tionally tax the incomes of individuals received from real estate, 
for instance? 


Mr. BRANDEGEE. The question whether a copartnership 
is a n  individual or not is one tha t  I should want a little time 
t o  consider. 


Mr. CURTIS. Mr. President, the Senator recognizes, hom- 
ever, that  there is  a great deal of difference in  the  extent of 
t h e  liability of members of partnerships and members of cor- 
porations. 


Mr. BRANDEGEE. Entirely so;  and I will ask  the chair- 
man of Clle committee whether or not tha t  matter mas considered 
by the committee? 


Mr. ALDRICH. Mr. President, I suppose the Senator from 
Connectirut i s  a s  well aware a s  I a m  tha t  any Senator, even 
with much Jess ingenuity than the Senator from Connecticut, 
could suggest in a fiveminute speech questions which could not 
be answered in the course of a session. There mere a great 
many difficulties surrounding this problem, and the committee 
decided to hew clos€$y to the line and follow the  suggestions 
and recommendations of the President in this legislation. 


Mr. BRANDEGEE. Does the Senator desire t o  answer my 
inquiry a s  to  whether the  matter of imposing a t ax  upon part- 
nerships was considered a t  a l l  by the committee? 


Mr. ALDRICH. I will say t h a t  i t  was  considered, and the 
committee thought i t  raised a cloud of questions which they 
did not care to  discuss or to dispose of. 


Mr. RAYNER obtained the floor. 
Mr. TALIAFERRO. Mr. President, I suggest the absence of 


a quorum. 
The VICE-PRESIDEXT. Does the Senator from lfaryland 


yield t o  the Senator from Florida? 
Mr. R.4YKER. I yield to the Senator. 
The VICE-PRESIDENT. The  Secretary will call the roll. 
The Secretary called the roll, and the following Senators 


answered to their names : L 


Aldrich Chamberlain Frve Nemlands 
Bacon C ~ ~ P P  Gailinger Overman . 
Balley Clark, Wgo. Gamble Page 
Borah Crawford Guggenheirn Penrose 
Bourne Culberson Hevburn Perkins 
Bradley 
Brandegee 
Briggs 
Bristow 
Brown 
Bulkelev 
~ u r k e t c  
Bumham 
Burrows 
Burton 


Cullom 
Curnmins 
Curtis 
Davis 
Depem 
Dlck 
Dillinghnm 
Dollirer 
Elltins 
Fletcher 


Hughes 
Johnston, Ala. 
Jones 
Hean 
La Follettc 
McCumber 
McEner 
n l c ~ a u r g n  
Martin 
nfoncr 


Piles 
Rayner 
Root 
Scott 
Stone 
Snthcrland 
Talisf erro 
Taylor 
Warner 
Wetmore 


Carter Foster Nelson 
Mr. BACON. I desire to state that  my colleague [Mr. CLAY] 


is necessarily absent from the city, and mill be absent fo r  
several days. 


Blr, OVERllAN. I wish to announce t h a t  my colleague [Mr. 
S I ~ ~ M O N S ]  is  unavoidably detained to-day and will not be i n  
the Chamber. 


The VICE-PRESIDENT. Sisty-three ~ e n a t o i s  have an-  
swered to the roll a l l .  A quorum of the  Senate is  present, 


Mr. RAPXER. Mr. President, I will kindly nsk the atten- 
tion of the Senate to  discuss the legal phases of this amend- 
ment. 


I want to .my that  I am in favor of the income tax and I shall 
rote  for the income t a r  i f  I have the opportunity of doing so. 
I may not ha're the  opportunity of doing so, however. I may 
be forced ultimately to decide whether 1 shall vote for this 
corporation tax or not. I f  I a m  forced t o  that  ultimate de- 
cision, I shall vote for i t  


I want to be distinctly understood upon this proposition. 
Between a n  income tar a n d  a corporation tax I am decidedly 
in favor of a n  income tar, for  reasons that  have already been 
given by Senators, and I do not desire to add anything to & 
literature on that  subject. But  if ultimately I am either con-  
pelled to  vote for the amendment of the committee o r  t o  vote 
for  no additional t ax  at all, I shall vote for the corporation &x; 
and I rise now for the purpose of explainiag my vote nnd justi- 
fying it. 


I believe that  this is a constitutional measure, and I hope 
t h a t  I shall be able t o  demonstrate tha t  proposition. I do not 
ca re  for words, Mr. President. I think if you will elimhate 
the  sentence that  the Senator from Connecticut desires to  hare 
eliminated you will make the  lam invalid, not that I believe 
for a moment that  a law can be made constitutional by legisla- 
tion, but a law can certainly be made invalid by leavjug some- 
thing out of the law. 


I will s ta te  my propositions, and I will indulge in no irrele- 
vant  o r  collateral matter. I mill come right to  the point of the 
discussion. I lay down these threk propositions: First, tha t  this 
t ax  is a n  excise tax. That  is'the first proposition. The second 
proposition is that  it is a unifora tax. The third proposition 
Is  that  it does not infringe upon the reserved rights of the 
States. 


The  first proposition is that this is a n  excise tax. There can 
not  be any doubt upon t h t t  pyposition. No y t t e r  bow this 
bill is worded the word or or the  word and" can not 
change the construction of what this  proposed law is.. It is 
an excise tax. It is a n  excise tax and not h l d  upon the  profits 
af a corporation. This  is not a tax laid upon the net  profits of 
a corporation. If it was a t a x  laid upon the net profits of a 
corporation, it might possibfy come within the income-tax de- 
cision. It is  a tax laid upon the business and privileges of a 
corporation, and the measure of the t ax  is  the net profits of the 
corporation. Tha t  is about a s  concisely stated a s  I can state 
it, and it has  been so stated, not once, but n hundred times, in 
the  different decisions upon kindred propositions. When we 
get away from tha t  proposition we  indulge in what seems ir- 
relerant and  collateral matter that  does not even illuminate the 
proposition me a r e  discussing. 


Let  us  look a t  this and see whether I am right or not. I do 
not like the  corporation amendment; I think it is  inequitable; 
but when the time comes and we can not obtain a n  income tax, 
then I a m  in favor of this tax. I am in favor of an income tax 
upon the proposition advanced by the Senator from Texas and 
the Senator from Idaho and the Senator from Iowa, and other 
Senators. When the point is reached, I will rote  for this cor- 
poration t a x  rather than 'rote for no tax, and that  is the only 
ground on which I will vote for it. I n  voting for i t  I want to  
justify my rote  on the ground that  I believe it is a legal tax, 
and there will not be a dissenting opiuion in the Supreme 
Court of the United States when the Supreme Court confronts 
it for the simple reason tha t  the Supreme Court, in a number 
of cases, has  already covered the proposition. 


T h e  senior Senator from Minnesota [Mr. N ~ ~ ~ ~ ~ ] ,  whose 
mind always goes to the root of a legal question, settled i t  
just now in ansner  to the Senator from Connecticut. H e  said 
this  is not a tax for the right to  do business; it is a t a r  upon 
the business. I t  is a tax upon the business privileges of a 
corporation, and you measure that  t ax  simply a s  a standard 
of measurement by the net profits that  the corporation obtains. 
You can take any other standard. You can take any standard 
you want if i t  is not a n  arbitrary standard. 


Mr. OVERMAN. Let me a l l  the attention of the Senator 
t o  the  fact that  franchise taxes- 


Mr. RAPNER. This is a t a s  upon the privilege and the 
business of a corporation and the facilities of a corporation. 


Mr. OVERMAN. Franchises a r e  of two classes-primary and 
secondary. The primary franchise is the right of a corporation 
to exist, and the secondary franchise i s  the right, the privilege, 
to  do business. The Senator says this is a tax on the pr i~i lege 
to  do business, and therefore i t  is a tax  on the secondary fmn- 
chise. 


Xr .  KELSON. Mr. President- 
Mr. 3XAYNER. Let me answer that  B moment. 
Mr. NELSON. Will the Senator nllow me? 







from Sew Torli [Mr. ROOT]? I hare no great concern aboui 
the precise words that  a r e  ured here. I agrw entirely wit1 
the Senator from Kern Torli that it  does not make any diffel: 
ence. The essential question is, " What are you trying to do? 
It is  answered, " H e  is trying to apply the principle of thc 
Sprecliels case." 


Congress, in looking around for a n  object of tasation, beliere? 
that  those who were engaged in the business of refining oi 
or that  of refining sugar could well bear a tax, because, I a s  
sume, of some peculiarities relating to those kinds of business 
I t  therefore imposed a t ax  up011 the business, or upon thosc 
engaged in the business, of refining oil and refining sugar. 


But  let us see with respect to the present measure. Congres: 
does not in  this case select any kind of business which i t  b e  
lieves ought to bear a tax. It does not impose any tax  upor 
all the persons who a re  engaged in any kind of business. I1 
selects corporations or joint-stock companies. If I were sittin: 
a s  a judge, if I did not believe this to be a tax upon property 
I should hold i t  to  be a t ax  on property or on income; and 1 
should sustaiu i t  a s  constitutional, because I believe it to bc 
constitutional. But  if I were driren to  the position of holding 
it to be a tax on business, then I should be compelled to  hold 
i t  to be a tax upon the business of being a corporation-a tax 
upon the business because it is  carried on by a corporation; 
not because the business has any peculiarities or characteristicr 
or is able to  afford a revenue, but because i t  is conducted bg 
a corporation. And when we a re  driven to that  point in  the 
arguiuent the tax becomes one upon the franchise of the cor. 
porntion; and under the decision which I think is  the last 
expression of the Supreme Court upon the subject it becomes 
unconstitutional, a s  is  admitted on almost all hands. 


I n m ~ t  to say that  much in reply to the suggestions thal 
hare  been made here with regard to mere words. I do not be 
lieve i t  makes any difference what words we use, because thc 
court will, a s  i t  always has and a s  it always ought to, reach 
in beneath the husk and discorer the real purpose of Congress. 


Mr. ELICINS. Mr. President, I should like to ask the Sen 
ator from New Tork just what the words " with respect to  the 
carrying on or doing business" mean? I should like to  put 
that  question to him. If he mere a judge on the bench oi 
speaking a s  a distinguished Senator and able jurist, what would 
he say those words meant? Ordinarily he mould say: " Why 
they a re  very clear." But  they are  causing a great deal of 
trouble in this discussion, and I should like to hare  the Senator 
state what he thinks or knows they mean. 


hIr. ROOT. Mr. President, I do not want to contribute to  the 
trouble. I thiuk there is  altogether a n  unnecessary amount of 
trouble on the subject, and I do not think I can make the mords 
any clearer by any gloss or esplanation of mine. I think we all 
lrnow what the carrying on of business means. I should despair 
of trying to ~nalre i t  any clearer. 


Mr. BACON. -4s the Senator is  being interrogated a s  to the 
meaning of these words, I should like to have his understandiug 
of certain words the construction of which are sonlewhat donbt- 
ful to nly mind. The Senator has  quoted from the income-tan 
decision this phrase from the Chief Justice which is quoted in 
the Sprecliels case. The Senator has read it. The first two 
lines are  these : 


We have considered the  a c t  ouly in respect of the tns on income 
derived from real estate and fronl invested personal property. 


I should like to lillow what the Senator understauds to  be 
the meaning of the words "from inx-ested persolla1 property" 
in that  connection? I want to say to the Senator, I ail1 nofaslc- 
ing the question simply fronl idle curiosity, but in view of some 
other questions connected mith this case which those ~ r o r d s  
might throw some light upon. I will say that  I hax-e never been 
able to clearly understand what the  court meant in that  particu- 
lar ~011ile~tiOn. Of course we 311 understand what invested 
personal property is, but what classificatiou did the Supreme 
Court hare in n ~ i u d  when i t  used in the connection "of a n  in- 
come derired from real estate and  from inrested personal prop- 
erty? " 


Mr. ROOT. Mr. Prcsideut, I think there is n clear line be- 
tween the two kinds of treatment of personal property, and I 
a s s i n e  that the court had t h a t  line in mind. There may be, 
first, an inrestment in personal property which is not used by 
the inrestor, a s  to which he is  pass i~e .  


The purchaser of bonds reinains quiescent aud receives the 
interest froin time to time a s  i t  accrues and is paid. The lender 
of money upoil bonds and mortgages does the same, aiid the 
lender upon notes does the same. That kind of iilco~ne lvhich 
is  not associated with any activity or any use on the part of 
the owner, I understand to be the income from invested personal 
property which the court had in mind in the first part of the 
clause, while on the other hand personal property is wiclely 


used and must be widely used in the activities of life. The 
workman uses his tools, the u~erchallt his stock of goods, buy- 
ing and selling and transporting. taking i t  from the place where 
i t  is worth but little to the place where it  is  ready for the 
uses of mankind. The great body of the busiuess of life is  done 
by dealing mith personal property on the basis of real prop- 
er ty;  and that  kind of investment, the ownership of the tools, 
the  implements, the materials used in the actirities of business 
life, I understand to be the subject of the second part of the - 
clause. 


There was the  difference between the two that  I thinl; led 
the court to say tha t  they hare considered only the tax on 
incomes from inrested personal property and had not com- 
mented on so much of it a s  bears upon the  gains or profits 
from business privileges or employment. . 


Mr. BACON. Now, if the Senator mill pardon me a moment, 
we  recognize t h a t  the general language "invested personal 
property" mould cover not only investments in bonds and 
things of that  kind, t o  mhich the Senator has alluded, but mould 
corer inrestments in  all other kinds of personal property. I f  
I understand the Senator correctly, his idea is that  the inten- 
tion of the court was that  that absolutely idle property, upon 
which men live without effort by sinlply clipping coupons, mas 
intended by the law to be beyond the reach of Congress to tax, 
whereas all  the property which goes into the great activities of 
life may be subjected to  onpous taxation. Is tha t  the view 
of the Senator? 


Mr. ROOT. I thinlr, under the decision in the Pollock case. 
the property mhich the Senator speaks of a s  idle, which i s  only 
idle for the investor- 


Mr. BACOK. Tha t  is what I a m  speaking about. 
Mr. ROOT. Of course, i t  is the representative of so~ilebody 


else's activity, and I think i t  is  protected against taxation now 
according to the rule of apportionment, while the other, being 
incidentally employed in connection with tlle business of life, is 
subject to a n  excise tax or duty, whatever it may be called, 
mhich is  free from the rule of npportioument. 


Mr. BACON. The result is that this property which is thus 
represented by bonds is  practically to  be exempted for a l l  time 
from taxation, because if that  interpretation is  correct, bonds 
could only be taxed through apportionment, and me know that 
on account of conditions which ha\-e been explained here in  
this argument taxation through apportionment is  practically 
impossible. 


It will nerer be resorted to because of i ts  gross inequality; 
one section would be so much more taxed per capita thsn an- 
other, and one particular locality so much more under direct 
apportionment than i t  mould be under an a d  valorem. Then 
the natural and necessary result is that  the property which 
I have denominated a s  idle property, and which I do not thinl; 
I h a r e  incorrectly denominated, is  to be for all  time esempted 
from tasation, whereas the class of property which enters into 
the great activities of life, and out of which our prosperity is 
to be developed is  the property which will be exclusively here- 
after burdened with taxation. 


I speak of the inrestment of bonds, and so forth, a s  the idle 
property. I n  a sense, of course, i t  has  been created by great 
industry a i ~ d  great labor, but tnsation a t  last falls upon the 
man r h o  owns the property, aiid the nlan who o m s  the bouds 
and who is himself not engaged in the industry which produces 
the interest out of mhich he lives is  absolutely to escape, so 
far a s  that  particular investinent is concerned, though he lires 
upon the use of the labor of others. For uiyself I am mot will- 
ing to subscribe to any proposition which will lend us to so very 
~~ndesirable a result a s  that. 


The PRESIDING OFFICER. The question is  on agreeing to 
:he anlcndment offered by the Senator from Rhode Island [Mr. 
~ L D R I C I X ]  . 


Mr. EIXIKS. I will ask the Senator from New York, if he 
,s in charge of the measure, if 1 Per cent would not be enough 
nstead of 2? I should like to hare somebody answer a s  to 
.he amount of that would be derived from 2 per cent 
und the amount to be derived from 1 per cent. I do llot see 
~ n y  member of the comluittee here, and I should like to have 
he Senator from New Tork state if any attention has been 
haw-11 to the matter a s  to how much revenue would be produce(1 
xith 2 per cent and if we could do with 1 pcr cent. 


Mr. ROOT. I took occasion yesterday to make some remarks 
~ p o n  the 15-oeful lack of information tha t  r e  hare  here a t  the 
;eat of governnleiit regarding the corporate interests and activi- 
ies of our country. I thinlr the question put by the Senator 
'rom West Virginia served to enforce what I said. We ought 
o hare here definite, well-ascertained, 311d tested information 
vhich will enable us  to a n s r e r  such questions. But we have 
lot. The best ineans by which Ke could get a result \vas by 
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tnking nuofficial fiqurcs tha t  had been published in ~ a r i o u s  
magazines nud made up by gentlemen who a re  iuterested in the 
subject, and the estimate which the President gave of $26,000,- 
000 seemed to be a reasonable estimate. But  there a re  so many 
unknown quantities that  i t  i s  not much more than a guess, and 
no one can speak definitely. 


I .  L I I S .  I see the chairman of the committee is in the 
Chamber now, and I mill ask him the question tha t  I put during 
his absence to  the Senator from New Tork. What amount of 
rerenue will 2 per cent bring, and could we  not get on with 
1 per cent? I think, outside of this amendment and without 
resorting to  special taxes a t  this time, there a r e  other custom 
and internal tares  that  mould raise al l  needed revenue. 


Mr. ALDRICH. As the Senator from Kern Pork has just 
mid, i t  is w r y  difficult to make any accurate estimate of the 
revenue which mould be desired from this tax. BIy own esti- 
mate would be a t  least twice t h a t  of the President. I think i t  
will produce a t  least $50,000,000 per annum, and I am inclined 
t o  think more than that. It i s  quite impossible, however, to  
say just what revenue would be produced. 


Of course, in  response to the  other question about 1 per cent, 
the Senator from West Virginia realizes tha t  my own estimate 
of the amount of revenue to be produced by ihe  measure itself, 
with the changes that  have been made in the Senate, i s  tha t  me 
shall have sufficient revenue without any  additional taxes. So 
it is  impossible for me to say whether $25,000,000 or $50,000,000 
additional should be required. Of course, for this fiscal Fear 
there was a deficit outside of the canal of $G0,000,000. I esti- 
mate that  there will be a deficit the next fiscal year of approxi- 
lnately $40,000,000. It is  my impression tha t  beyond that  thc 
bill itself will take care of any  expenses that  a r e  now in sight. 
Of course, involved in that  question is a s  to what the course of 
Congress is  to be with reference to expenditures. If we a r e  to  
enter upon a new era of extravagance o r  of enlarged extrava- 
gance, no revenues t h a t  are  now in sight mill be sufficient to  
meet the expenditures of the Government. If, a s  I hope and be- 
lieve, me a re  to enter upon a n  e ra  of intelligent economy, then 
I believe that  the revenues to  be derived from the bill a s  it now 
stands will be sufficient to  meet a l l  the  expenditures of the 
Government. 


Mr. ELKINS. Jus t  one more question, if the Senator mill 
allow me. With the other ways of raising revenue, placing 
duties on many other products, would not 1 per cent be safe 
under the Senator's estimate, a n d  he knows more, I think, about 
this Question than anybody connected mith the making of this 
bill? 


Mr. ALDRICH. I should no t  be willing a t  this moment to 
make an estimate of that  kind or  to  state. I will say tha t  I 
am engaged in making some inquiries along sereral lines with a 
view of making a more intelligent estimate, or approximate esti- 
mate, of the income t o  be derived from this t ax  than I am now 
able to make. I hope before the  bill passes from the considera- 
tion of the Senate to be able t o  state i n  a more definite form 
&estimate of the revenue to be expected. 


Mr. CUMRIINS. Mr. President- 
Mr. BRISTOW. Will the Senator from Iowa yield t o  me for 


a minute or two? 
Xr. CUMMINS. I yield to  the  Senator from Knnsns. 
Mr. B1;ISTOW. Mr. President, I desire to read two letters 


tha t  I hare and make some observations bearing upon the ques- 
tion now before the Senate. A hardware merchant in the  State 
of IiTansas writes me a s  follows : 


We are a corporation, doing business beside a firm t h a t  does about 
the same amount of business tha t  me do. We will be taxed a t  the rate 
of probably $1,000 per year, and our competitors w!ll p?y nothing. I 
am not sufficiently posied to dlscuss the cons t~ tu t lona l~ ty  of such a 
measure, but certainly there is n o  equlty nor justice in  a measure of 
this kind. 


I hare also a letter from a gentleman engaged in the dry 
goods business, and in that  letter he says: 


I s  i t  fair y d  consistent mith the  American idea of fairness and a 
"square deal to  tax our net earnings-tases which will come out  of 
the dividends to our stockholders, r e r y  many of whom are men in very 
moderate circumstances and. ~ o r k l n g  every day for a l innp  and the 
support of their families-s~mply because we a re  doing business under 
a charter, yhile a neighbor doing business a s  a n  individual or under a 
copartnerslnp is entirely free from said t a x ?  And further, does the 
proposi,tion reach the w r y  wealthiest citizens, such as  Rockefeller and 
Carneplc, whose holdings are  n o t  in  stocks of corporations, but in 
h n n i l c ?  * * * 
,,"LA"., . 


We hare neighbors on either side of us  one doing business a s  a 
copartnership, the other as  a private individual. Both a re  engaged in 
mercantile business, each emploxing about the same capital as ourselsee, 
yet under the proposed law Ke mould be compelled to  pay 2 per cent 
of our'net earnings, but they mould pay nothing. Would they not a s  a 
result of this very lam have a n  undue advantage over us simply be- 
cause we are conducting our business under a charter and they a re  no t?  


You may ask the question, JVhy a re  we, then, doing bus~ness as  a 
corporation? Simply because ~t fulmished a may for  us. to  allow some 
of our employees of small means t o  become interested In the business 
by allowiug them to become shareholders. 


&?OW, Mr. President, I am told by the lawyers that  the advan- 
tage of doing business a s  a corporation is sufficient recompense 
for this additional t a x  tha t  is being imposed. I am sorry I can 
uot agree with the  lawyers. I mill not undertake t o  discuss the 
-0nstitutional questions involved, for I but poorly comprehend 
the fine technical distinctions that  a r e  made here between the 
Sifferent plans t h a t  a r e  alleged to be constitutional and uncon- 
stitutional; but I beliere I do know tha t  when t ~ o  men a r e  en- 
gaged in identically the same business in the same communitg, 
selling goods to  t h e  same people for practically the same prices, 
under similar conditions, and one man prefers to do business 
under a charter and  let his employees share with him the  profits 
of that  business, it is not right or just for the  Government of 
the United States t o  impose upon him a tax and relieve h i s  com- 
petitor, who may be  doing business a s  a n  individual o r  copart- 
nership, from t h a t  tax. 


The Senator from New Pork [Mr. ROOT] yesterday said that  
an income t a x  would be unfairly distributed, because the  States 
of New York, Massachusetts, and some other of the eastern 
States t h a t  a r e  densely populated mould have t o  pay a larger 
share than western States. I f  the  western Senators represent- 
ing States i n  this body will think for a moment, they will con- 
clude tha t  a n  income t a x  on the  incomes of individuals exceed- 
ing $5,000 would raise more revenue for t h e  Government from 
the State of Kansas than this  tax lam, because there mill be 
more men who will pay it. It mould then include the bondhold- 
ers and those who have large fortunes that  a r e  not reached by 
this tax. It mould more equitably distribute t h e  burden a s  to  
population than this  corporation tax. 


Senators, i t  is not my purpose to discuss this question. I 
hare  read from these letters and made these observations to  
give the reasons why I do not intend to rote  for the amend- 
ment offered by the Senator from Rhode Island. I vote against 
it because I believe it is unjust;  that  it is wrong; t h a t  i t  is  
a n  unequal t a x ;  t h a t  it places burdens that  a re  not equitable; 
and I can not vote for it believing, a s  I do, tha t  it mould be 
an injustice to many of my constituents. 


Mr. DAVIS. Mr. President- 
The PRESIDING OFFICER. Does the Senator from Iowa 


yield to the Senator from Arkansas? 
Mr. CUMMINS. I yield to  the Senator from Arkansas. 
Mr. DAVIS. Mr. President, the correspondent of the Senat01 


from Kansas [Mr. BRISTOW] Seems to overlook the advantage 
of a corporation over the prirate individual. While his two 
neighbors, one upon the right and one upon the left, engage in 
a partnership and each a s  a prirate indiridual escapes the bur- 
den of this taxation, he  must remember that he escapes Liability 
for the debts of the copartnership except to  the extent of hi$ 
stock. 


I am opposed to the  amendment of the Senator from Rhode 
Island a s  a substitute for the income tax, but I shall vote for 
it should the income tax fail-in other words, I choose the lesser 
of the two evils. We find tha t  the corporations of the country 
a r e  invading every avenue of business and trade. In  my State 
me hare t rust  companies formed for the purpose of transacting 
erery kind and character of business. They administer upon 
your estate; they a r e  guardians for your children ; they abso- 
lutely carry their business to such an extent that  i t  closes up 
the avenue of erery indiridual effort. The individual is en- 
tirely destroyed and the Iav-made creature takes his place. 
Whenerer a n  individual seeks an opportunity for employment 
or for business, he finds the door closed to him by the lam-made 
creature, the corporation. 


My stand, Mr. President, i s  that  if \re can not t a x  all  the 
corporations, we should tax just a s  many of them a s  we can. 
I f  you can not tax the big ones and the little ones, too, then tar; 
the little ones. Get them all, if you can; if you can not get 
them all, get the biggest number that  you can. That  is  my 
principle. I f  we can hare  the income tax, let us hare  that. 


I shall vote, first, against the amendment of the Senator from 
Rhode Island a s  n substitute for the income t a x ;  then, if i t  is  
substituted, I shall rote  for i t  a s  a substitute. 


RIr. BACON. Mr. Presideut- 
The PRESIDING OFFICER. Does the senator from 10n7a 


yield? 
Mr. CURIRIIKS. I yield. 
The PRESIDIKG OFFICER. Does the Senator yield the 


door? 
Rfr. CUM3IIXS. I yield to the Senator from Georgia. 
The PEESIDING OFFICER. Does the Scnator yield the 


door? 
RIr. BACON. AS the question i s  raised, I will not ask the 


Senator to yield. 
Mr. CURIMINS. I am quite \rilling to yield to the Senator 


from Georgia for any purpose whatever. 







Mr. BACOK. I am quite sure of that. 
The PRESIDING OFFICER. The Senator from Ioma will 


iwnreed. r------- 


Xr.  CU3IBIINS. I suggest the absence of a quorum. 
The PRESIDmG OFFICER. The Secretary will call t h e  


roll. 
The Secretary. called the roll, and the following Senators 


answered to their names : 
Aldrich 
1:acon 
Eorah 
Iiourne 
Urandegee 
Rriggs 
1:ristow 
Uromn 
Bulkeley 
Burkett 
Rurnham 
Burrows 
Burton 
Carter 
Chamberlo 
ClapD 


Clark, Wyo. 
Crawford 
Cnllom 
Cummins 
Curtis 
Daniel 
Davis 
Depem 
Dick 
Dillingham 
Dixon 
Dolliver 
Elkins 
Fletcher 
Flint 
Frye 


.Gallinger 
Gamble - 
Gore 
Guggenheim 
Heyburn 
Hughes 
Johnson N. Dak. 
~ o h n s t o &  Ala. 
Jones 
Iiean 
Lorimer 
AlcLaurin 
Money 
Nelson 
Orerman 
Omen 


Page 
Perkins 
Piles 
RaSner 
Root 
Scott 
Shively 
Rmoot 
Sutherland 
p l i a f e r r o  
raylor  
Warner 
Wetmore . 


The VICE-PRESIDENT. Sixty-one Senators have answered 
to their mmes. A quorum of the Senate is present. 


Mr. BACON. Will the Senator from Iowa yield to me for 
just a moment? 


The VICEPRESIDEKT. Does the Senator from Ioma yield 
to  the Senator from Georgia? 


Mr. CUWRIINS. I yield to the  Senator from Georgia. 
Mr. BACON. Mr. President, I desire to offer a n  amendment 


to the ameudment of the Senator from Rhode Island [Mr. 
ALDRICH]. I do not now ask that  the question be decided 
whether it can be properly offered a t  this time; but I desire 
to  have the ameudment read, and n-henerer it is  in order I 
shall offer it. 


The TICE-PRESIDEKT. The Senator from Georgia now 
presents an aulendment for information, to be read and printed 
in  the IhXOnD. 


31r. BACOX. I do. 
The TICE-PRESIDEKT. The proposed amendment will be 


stated. 
The SECRETARY. I t  is proposed to insert a t  the couclusiou 


of the first paragraph of section 4 of the amendment proposed 
by I \k .  ALDRICH the following: 


provided That  the prorisions of this section shall not apply to  an)  
corporati.oi or association organized and operated for religions, charita 
hlp. or educational purposes, no part of the profit of which inures t c  
i&g Genefit of any pfimie stockhoider or  individual, but all of the profit 
of which is in good fai th  deroted to the sdid religious, charitable, 01 
educational purpose. 


pq-ozided ftwtlrer, That  the prorisions of this section shall not apply 
to  incorporations or associations of fraternnl orders or organizations 
desirrned and o ~ e r a t e d  esclusi'~e1r for  mutual benefit or  for  the mutual 
i i i i & m c e  of i 6  members. 


Provided furtllcr, That  the pro~isions of this section shall not  appl) 
to  any insurance or other corporation or association organized and 
operated exclusively for the mutual Benefit of i ts  mcmbers, in  mhich 
t6ere are  no joint-stock shares entitled to dividends or  individunl nrofil 
to the holdefi thereof. 


Provided ftr1,tlrcl; Tha t  the prorisions of this section shall no t  appl j  
t o  any corporntiou or associat~on designed nnd operated solely for  mer 
cantile business the gross sales of n-hich do not  exceed S230.000 Dei 
annum. 


Mr. BSCOS. I want to make, mith the periuission of the  Sen 
ate, the explanation that I have broken the amendment up intc 
several different  pro^-isos, so that  they may be, if so desired 
scpamtely voted upon; otherwise, if any of them should bc 
adopted, the amendluent would have to be recast so a s  to  malx 
i t  simply one pro~iso. The purpose of making sereral  proviso^ 
was, what I ha le  indicated, tha t  the Senate might pass upon 


- - 
tlleni separately. 


Mr. CUI\I1\IIXS. Mr. President, I ha\-e already sufficiently 
lased the pntience of the Senate, I aln sure;  whether i t  bc 
ilirectlq- or indirectly, i t  is llot for nle to say, but I can not allow 
this &bate to come to n co~lclusion without sayiug a word mith 
resl~ect to certain views advanced by the Senator from xew 
York [Mr. ROOT]. It is to be yery 111uch regretted, I think, thnt 
those views were not brought before the Senate when t h i ~  
a~i~endment  was originally Iannched, for if they llad been I 
be l ie~~e  that the debate that has ensued n-ould haye been very 
u~atcriallg limited. 


I care nothing about thnt charming chapter or recitatiol~ 
respecting the genesis of this measure. I am a great ileal morc 
coucerned in its esodus than I am in i ts  genesis. 1 have not 
accused auyone nor shall I accuse anyone of inconsiste~lcj with 
respect to i t s  origin or to i ts  progress. I have little concern 
anynvly about consistency. As I remember, Mr. Emerson once 
said that  consisteucy i s  the hobgoblin of small men and mean 
minds; and I never pause to inquire whether the advocate of 
a particular measire has been consistent o r  inconsistent, Tor 
I am always rcady to assume tha t  the position takcn a t  the 


time is taken a t  the ~uggestion of conscience and of judgment. 
Howcver, I do desire lo re\ iew very briefly some of the :Irgn- 
meuts which have becn submitted. I say uow if I am ml- 
molested I shall uot occupy the time of the Senate more than 
thirty miuutes. Mark you, I do not forl~iil interruptions, for I 
shall receive them a s  they come; but if I am uunlolcsted I shall 
endearor to conclude within the limit 1 have suggested. 


The Senator from New Tork, in tha t  delightful way of his- 
and i t  is always a charm to listen to  his words and to witness 
the operation of his mind-expressed several objections to the 
general income-tas amendment for which I stand. I do not m- 
tend to take them all up, but I do intend to refer briefly to  three 
of them. 


The first-and it seems to me the one which is nearest his 
heart-related to the  impropriety of passing a law that  chal- 
lenged the decision of the Supreme Court; and he painted n 
picture, from mhich me instinctively shrank a s  we looked upon 
it, which in glowing colors seemed to portend a great campniy  
if the general income-tax law should find favor in Congress; 
that  it  would be followed by a fierce, hot campaign among the 
politicians or statesmen of t h e  country in every State, and that  
their thunders and their clamors would h o c k  a t  the door of the 
Supreme Court for t h e  purpose of overcoming the integrity and 
fitability of the members of that  exalted tribunal; that  the 
newspapers would pour out their criticisms upon the law or 
tbeir plaudits upon the law; that  those criticisms and those 
plaudits mould find their way into the chambers of the Supreme 
Court and therc assault the citadel of judicial virtue, and that  
we would have the spectacle of this tribqnal deciding a great 
question of constitutional lam under the influences thus aroused. 


I complin~eut the Senator from New York upon the effectire 
way in which he painted this picture, but I am sure it is  but 
the product of his fancy. I f  rre mere to pass this law, the 
United States would go quietly on;  there would be no cam- 
paign ; therc would be no issue in political parties respecting i t ;  
there ~vould be no storm, but there would be calm everywhere ; 
and in the end, when the case reached the Supreme Court, it 
n-ould be llresented in the dignified manner con~mou to the 
practice before tha t  tribunal; and the judges, whose tenure of 
office is  secure, who a re  beyond the influence of the political 
world, would decide the case according to the justice and the 
reason of the lam. There would not be, a s  I ~ i e w  it, a single 
wave of uurest passing over the sea of our life or of onr busi- 
ness. Our conddence in this great tribunal would remain mi- 
impaired, because that  confidence exists, notvithstnnding our 
knowledge that  i t  may a t  times mistake the law, that  i t  may a t  
times employ false reasoning, and that i t  may a t  times reach 
unsound conclusions. I beg that  yon will put away the sug- 
gestion that  there is any impropriety in  asking this tribunal 
again to examine, again to determine, one of the most vital 
powers conferred upon Congress by the  Constitution of our 
fathers 


The Senator's next objection to the geueral income-tax amend- 
ment was that  it had a tendency to array the East against 
the West, especially that  part of the  income-tas provision which 
esempted incomes not in excess of $5,000. Again, I believe he 
did scant justice to the intellige~~ce and  the patriotism of the 
American people. I believe that  we a r e  strong enough to rise 
above these :iccidents in  the distribution of ~vealth. It happens 
that  a great proportion of the accumulated n w l t h  of the United 
States lies within a narrow compass of our country geographic- 
ally; i t  happens that  these ~ a s t  and swollen fortuues, in mhich 
many thinking men and many profound sta~esmen find a menace 
to our i~istitutions, lie in the eastern portion of our territory. It 
is  naturally so, because in the Hast i s  found the cradle of our 
business, and the progress and the development of the  West 
a re  but the children of the activity and entorprise of the Enst. 
There is no prejudice in the portion of the country from which 
I come'either against wealth, or against wealth because i t  finds 
i ts  l~orue chiefly along the eastern border of our land. If,  holy- 
ever, we a re  to t ax  wealth-if that  be our purpose-~ve must 
tax i t  n-here we find it. It can not be remorcd from il:e Dnst 
to  the West; and if n7e a re  always to allov nenlth to cscape, 
if we are to nllom it to  shift, if you please, the burden that  it 
ought to bear in the affairs of go~ernment ,  because to t a x  i t  is  
to impose burdens greater in t h e  East  than in the West, t l ie~i 
me will never i a s  wealth in proportion to its distribution. 


The amendment for which the Senator from Xem Pork stands 
a t  this moment will do nleasurably what he clai~ns the general 
income-tax amendment mould do. It will rest morc heavily 
I I ~ O Q  the East than f i e  West; aria so  fa r  ana  to thc  cstent that  
we t a x  wealth it  must always so rest until we  transfer-as I 
hope we mill some day-the scepter of financial power to  the 
Blississippi Eiver Valley, nnd Phen I pledge you thnt i ts  in- 
llnbitants will not ask that  wealth be exempted fro111 tasa t io~l  







or from its bnrilens because it  has found its lioil~c upon the 
l~i,;~irics of the n-(%tern country. 


T!!e Scm~tor's next objcctioii was that  the general income-tas 
alilc?:idn!ent ninde. no cliscriinii~ation be twen  enrilcd and un- 
e;:rilrcl iiicoincs. I jir:~ut 3.011 that is a just criticisiii. The 
Se:::~:or fruin Kenr Torlr IiiiIy rec:lll my owl1 view 1117011 that  
subjc-t es]~r.ewe(l to hiin personally. I believe that there should 
be a dixr i iui i~;~t ion I)et\reen enri:ed acd unearned incomes. I 
believe also that  tllcre slionld be graduated tascs oil iucomes; 
but I found nlien I c:!iile to ascertain the seiitinici~t of Sen:l- 
tors that thcw propositioils seemed somewhat socialistic to  
them, and therefore, desiring to create no further or greater 
objection than n-as ilecescary and to secure an aililouncement 
of tlie gei~eral priuci!)le, these inoderil, these intelligent concep- 
tions of taxation were on~itted from the iucnsr~re a s  I intro- 
diiced i t ;  but I will join the Senator froni S e ~ v  Torli a t  any 
tiine in l~ut t ing into the Iilm these clearly just provisions, these 
discriminaticiis between the incoine which is the result of the 
\rorli of the milid or the result of the iiiiulediate work of the 
hand from the income' that arises from long-iui-ested capital. 


But I dissent from the Sellator from Sew T ~ r l i  wholly in his 
proposition thnt the plan of the coniinittee i~ccowl~lishes this 
difference or this distinction between earned and unearned in- 
comes. Toti will remember that  it  was his proposition tha t  a 
t a s  upon the net incomes of corporations imposed a t a s  upon 
unearned iucoines rather than upon earlied inconics, nnd es- 
en~pted that  active, restless capital n-hich constitutes the real 
progress of our industrial and coiinilercial world. I dissent 
from that  pro~osition. On the contmry, I believe thnt the t a s  
le~-ied u1)cn the net incomes of corporations taxes the rery 
capital :111cl the very incomes thnt the Senator from Sew Torli 
was so tlesirous sho111d escape the heavy hniid of the Gowrn- 
ineut. I do not say that  there is not some uue:lrned income 
tosecl when you lay this burden upon the corpor;\te income, for 
there is some of this sort of illrested capital t:lsecl; but not so 
gen t ly  ;IS , the live, moving capit-a1 of the couiitrg. ~vhich con- 
stitutes the real power and the  real arm of coinxerce. Let us 
see. 


Any corporation that  divides its invest~iient into capital de- 
rived froiii boiids :111d from capital stock is a good illustmtion 
of the l)oiiit I ail1 eilcleavoring to inal;e. The illell ~ h o  illvest 
tlieir money in bonds a rc  the conser\-nti~e men, the men who 
do llot n a u t  to share the vicissitniles nild tlie dangers of 
business, the illei~ who a re  not n-illing to incur the risli auci 
Iiazards of an entcrl~rise carried on for profit; and they, therc- 
fore! tnlie the boilds of corporations. The iucoine arising from 
those bonds is the very sort of income which the Seilntor from 
Kcw Tork tlcci;tred, and declared rery wisely :uud rery truly, 
should bear :I ttls and a henry tas ,  or a t  least :I heavier t a s  
than the inc.oines that  arise from the sagacity and the business 
sl~rewdiiess of the men who a re  engaged in the particular 
enterprise. 


Let me i;ow transfer mq' thought for a moment to tlie money 
that  is iiii-csted in the capital stock. I n  our country. filleil a s  it  
is  with little corporations, the men who invest their illoney iii 
tho callital stock a re  the young. nggressive, eiiergctic men. 
They arc  the men who are doing the business of the country, 
and they are  investing in the capit:~l stock of corporntions not 
ail accuiuu1:ltion of fortune, but thcir enrniugs. their salaries 
froin li~(~i?ili to inonth :~nd  froiu year to year. Tllcreforc i t  is 
itot trnc. a s  the Senator said. that  this t a s  with respect to such 
corporations dividrtl itself along the equit:lble n11d the moderil 
and the intclligcut liilcs which he so clistiilctly and clearly 
pointed out. 


But, not only ~ o .  tllcrc is  :unotller kind of capital that is.tasei1 
here, IT-hich I mil snre the Sellator from Sen- Torlr n-ill see in :L 
moment ought I I O ~  to be tased under any such provision. I 


'incan the c;~liitul of iiisur:~llcc c011ipanies. A11 illSur:~nce coin- 
pmy-I refer imv to the inninal iilsnrnncc companies. :und 
nearly all insur;ulcc coinpanics are  inutuol insurtlnce coi11- 
1::1:iii~s-lias 110 money escept thnt  n-liich is  paid illto i t  by its 
11olic.y 11old:w-not ol?e l;eniiy. Tlie t:ls that is sought to be 
pl:~ceil upua t 1 ~  t c:llril:~ i by this :~niendment is n i n s  upon the 
prcuiuins pilid by 1)olic.y iiolclers, in order to do ~vl iat?  Either 
to gather a fucd which inay support thein in their old age or to 
protcct their fanlilies ag:linst n-ant after the provider is gone. 
Every dollar illat this amcndmeilt estructs, or will es tmct ,  
froin inen who pay premiulns for life insurance, for-accideilt in- 
sur:uilce, for fire insurance, is just so luuch more laid upon these 
people, ~vlio, of all others, ought to be tenderly clc:~lr: with in 
devising systems of taxation. ThereSore I ain not ready to 
admit thnt tlie :~mendment offered by the Mcnntor fro111 Tesas 
an(l lnysclf is  subject to the criticisiii suggested by tlie Senator 
from New Pork ;  and certainly I am not willing to admit that  


the  :~n?ei~liiient for n-liich 11e ~ ta i lds  spo~!sor remedics the defect 
so poii~tcd out. 


I pass to my objectious to the amelldineat, and I \\-ant to 
record them juet :IS eml~liatic:~lly a s  I cm.  I lc1101v tliat we a re  
iiialtiug ail issnc in tliis nlctlsnre. I 1 ~ 1 1 0 ~  i t  is all issuc \vllicll 
will be fought out anlong the 11eoplc of the United States. ~t 
will never be settled until i t  is settled right, because \re a rc  
about to ignore the vital princi1)les of organized society. 


I an1 oppos.ed to the illensure rcported by the coinmiltee be- 
cause i t  discrimiii:~tes unf;~irly :~nd  unjustly b e t ~ e e n  the geol)lc 
of the United States nnd because i t  lays its burdens, not ul)oll 
those who a re  able to bear them, but upon all nlio happen to be 
shareholders in corl:orations, n-ithout regard to their ability to 
pay or the estcllt of the prol~crty which they niay liare accnmu- 
lated. I am opposed to it  because it  serves the purposes of the 
nligl~ty corpor:~tims of the land. I hare not heard that  auy of 
them hare  lifted up their roices in opposition to this measure, 
and they ought not to. Why? Because it  is  to take the place 
of one which n-ould not only tns  the net illcomes of the cor- 
porations theinselves, but would follow into the hands of the 
rich aud the great the fortunes which they hare accumulated 
either thropgh iiidii-iciual or corporate enterprise. 


I do not wonrler that a man like Morgan is in fayor of this 
measure, for although his corporations will bear soine p a r t  of 
tliis tasation, his own w s t  fortune will be untouched. .I  do 
not \vender that  a man like I-Iarrimail should favor this meas- 
ure rather thau the geucral iucoice t a s ;  because the part of his 
great fortune, which has been segregated from the corporations 
in n-hich he is interested, lies beyond the operation of this Inn-. 
I do :lot n-oilder that  all these conspicuous esaniples of riches 
nild of financial power sliould favor this measure ; because mliile 
i t  tases  some part of their investment iu a corporate way, i t  
leaves untouched the very part that  the American people a re  
most interested in reaching and subjecting to the power of 
tasation. i h i l  the reason these great corporatioiis are  not pro- 
testing against this measure is that they are all  dominated an(1 
controlled by the lnen who, by virtue of this substitution, will 
escape the tasntioii that  we seek to impose up011 them by virtue 
of the general incoine-tax law. I t  is a pedectly natural sup- 
port ;  if i s  a perfectly natural approval. I am not criticising 
the inotiws of anyone ; I am simply analyzing a situation which 
must be a s  obvious to the casual observer a s  i t  is to the deepest 
thinlaer. 


I am opposed to this iiieasure because it  does not pro-iide the 
publicity n-liich is  recited here by some Senators as  its greatest 
merit. The Salator froill Sew Torlc [Jlr. ROOT] fraillily claimed 
that  the ge~ieral income-t:ls l a v  n-hich we have proposed is  
faulty because i t  allows the officers of the law to investigate 
tlie adairs  of corporations, and does not require them to secure 
the explicit direction of the heads of the departillents iil Wash- 
ington before they attempt lo  ascertain what the illconies of 
these corporations are. I ail1 in favor of publicity. 


The measure me hare  proposed does not go far  enough in 
esposing to the public gaze the sffairs bf corporations, but the 
comnlittce alueildmeiit stops f a r  short of ours. It mill do no 
good to secure inforii~atioii and hide it  under the seal of seine 
officer in the Depa: . - ~ e ? l t  of the Treasury, or tlic De:~artmenr. of 
Cominerce and Labor, or the Del)artiwiit of the Interior. The 
Gorernment, if i t  desires to institute a snit for the riolation of 
one of its lnws, has 110 trouble in discovering tile evidence, I t  
never has llad trouble. I t  n e w r   ill fiucl difficulty. I t  is  ilot 
in  putting the Govenlwent in possession of this lalowledge that 
we find the greatest r:dne of the iilstrument of publicity. Pub- 
licity means gcwrnl 1;ilon-ledge. Publicity illcalls the condcnl- 
~ ia t ion  of public 01)inion visited upon a nrongdoer. That is  the 
value of malriug 1,ublic the operarions of the affairs of corporn- 
tious-so thnt the llieil who control those corporations will be 
rcstmined, because tlley do not wnnt to fall uiider tlie con- 
dciii~lation of their f ~ l l ~ ~ - i l i ~ l ~ .  


There i s  no force in or.ganized society so strong a s  tlie desire 
to stand well with our fellow-men. There are  :I great many 
people v-110 a rc  nilliug to violate the Inn- if they call violate i t  
without tlie lrilo~lcdge of tlioce ~vllosc coniitlcncc :111(l whose 
respect they hold dear. Therefore tlie publicity that  any such 
law ought to create, if i t  be a feature of the law a t  all, is a 
publicity that  ~vi l l  reach the lnillils and the lanowledge of all 
the peol)le of the country. But this lneasure does not provide 
tliat publicity. 


I am opposed to the substitute because i t  crentes a mill;, 
gross, iildefeilsible discriiliii~ation between corl~orations them- 
selves. I t  csciilpts froill i ts operation the niutu:ll savings balilrs 
of Xew England, but embraces the mutual insurnlice companies 
of the West, of which there a re  a very great number. I do not 
say it mas by design; I only linow i t  is true. In  New Eng!aiicl 







a ilozei men, or fewer. will associate themselves together for the 
orga~lization of a lnntual saviugs bank, and invite the people in 
a11 the country around to deposit their money in the banli. I 
suppose the officers receire pay, but otherwise they receive no 
profit from their connection with the institution. 


Mr. BULICELEY. Mr. President- 
The VICE-PItESIDEXT. Does the Senator from Iowa yield 


t o  the Senator from Connecticut? .- 


Mr. CURIBIINS. I do. 
Mr. BULBELEP. I uerelg wish to state to the Seuator that  


in  hTew England i t  is not possible to  organize a savings bank in 
the  way h e  suggests, except by a special charter. There is no 
general law providing for the organization of sarings banks. 


Mr. CU1\CMIT\'S. I do not regard that  a s  a material point. 
I only h o w  that  they can come together and in some fashion 
or other organize a savings banli. It matters not to me whether 
it is uuder a genera1 Iaw or whether i t  is under a special ac t  of 
the  ge~3eraI assembly. The officers get no profit out of the enter- 
prise, though I suppose some of them a r e  paid reasonable sala- 
ries. These banks a r e  organized to give the people a n  opportu- 
nity to deposit their money in a secure place, so that  it can Be 
put out a t  interest, and so tha t  the profits which arise upon their 
deposits can be distributed among them. That is the purpose of 
the  savings bank of hTew England. 


TChat is the purpose of a mutual insurance company? Ex- 
actly the same. It is  organized so that a number of people, 
who can not afford to carry the risks of life or the hazards of 
the busiuess in which they may be engaged, can deposit their 
money in a secure place, so that  i t  may be invested safely and 
profitabl~, and then, wheu the event transpires, it can be dis- 
tributed to those who a r e  entitled to it. 


I should like to know why i t  i s  thought proper in this meas- 
ure to tax the payments on the part  of members, or policy 
holders, of mutual insurance companies and not tax the deposits 
of the mutual savings banks? Mark you, I am not contending 
for the taxation of the mutual savings banks. I can hardly 
imagine a government so har& hearted and so insensible to the 
natural relation of men ancl business a s  to impose a n  incomc 
t a u  or a business t ax  upon the mutual savings bank. But my 
wonder is that  the same sentiment which exempted them did 
not carry itself into the exemption of all other kinds of com- 
panies or properties which bear practically the same relation 
to the vorld a s  do the mutual savings banks. 


Mr. GALLISGEE. Mr. President- 
The T'ICE-PRESIDEST. Does the Senator from Iowa yield 


to  the Seuator from Kew Elampshire? 
Blr. CUNMINS. I do. 
Mr. GALLISGER. I will ask the Senator precisely what 


class of companies he has reference to. I think we have 
mutual insurance comaanies in the East a s  well a s  in  the West. 
They are  not peculia< to the West. 


Mr. CUAIBIISS. Oh, no. I mentioued them only because 
 re have so many more of them in the T e s t  than a re  found in 
the East. 


Mr. GdLLINGER. I suppose the Senator means companies 
organized by the Gmnge, we will say, a s  a n  illustration? 


Air. CUXAIIKS. KO. In  the city in  which I l i re  there a re  
probably 20 mutual insurance companies. 


air. GALLISGEE. Are they life or fire insurance companies? 
Mr. CUJIAIINS. Some of them a t e  life insurance companies, 


some of them are fire insurance companies, and some of them 
a r e  accident insurance companies. There is  no profit what- 
soeJ7er derived from ally of them. The officers receive fair sal- 
a r k %  and every penny of the money tha t  is  collected from the 
members of these mutual insurance compnnies is  paid back in 
sorne form or other to their members. 


Mr. GALLINGEE. Manifestly, then, that  is  a n  institution 
that  prevails to a much greater extent in the West than in the 
East ;  and I shall certaiuly be very glad to join with the Senator 
from Iowa in havlng those companies exempted from the opera- 
tions of the proposed Iarr. 


Mr. CUIMDIINS. I am simply pointing out so~nething of what 
I conceire to bc thc inequalities aud injustices of the lam. I do 
not regard that  inequality and tha t  injustice any greater or any 
mwe viorthy of criticism than  the general discrimination be- 
tween capital inrested in shares and cagital iuvested otherwise. 
May I continue that thought for just a nloment? I n  our State 
there is hardly a county in which the farnlers do not organize 
what are known a s  "county mutuals," largely for protection 
:~gaiust fire. Uuder our law they a r e  all  orgauized for profit. 
They are  all mutual companies, and they organize in order to 
c!uaucipate ihcmselr.es from w l ~ a t  they be1ier.e to be the domi- 
uutiou or the extortion of the old-line fire iusumnce companies. 


Mr. GALLISGER. They nlalre assessments, I presume. 


Mr. CUJIUISS. Every dollar that  is paid into one of these 
zompanies will be taxed under this amendment. I n  the fame 
may, our farmers found tha t  the great creamery companies of 
the land were estortiug from them unfair profits and paging 
them unfair prices for their products. So they organized mutual 
creamery companies; and all  orer  our State such compnnies are  
to be found. Again, we discorered tha t  the elevator companies, 
in combination with the railways, had monopolized the business 
of buying grain, and that  our farmers mere a t  the mercy of the 
companies which actually transported their product to  the 
market. Therefore they organized mutual elevator companies; 
and all over our State a re  found such companies. Yet the money 
distributed from time to time, and all  the money tha t  is paid 
Into such Cnmpanies, barring the small expense of conducting 
the comp:ruies themselves, will be taxed under this lam. 


I can not thinE that  these things were in  the contemplation 
of the lawyers and t h e  statesmen who drew this measwe;  but 
they a r e  inherent in it. When you begin to  discriminate, there 
is no good place to stop; so the rule was made general. And I 
repeat what I said yesterday or day before, that the  general 
clause bringing insurance companies into the " income-tax law," 
as  I call it, is unwise; for I know tha t  there is no part of the 
capital cwl)loyed in the business of the United States that  is 
so heavik ttnsecl a s  the money paid by the policy holders of in- 
surance companies. And therefore these insurance companies 
were escluded by the  terms of the amendment proposed by the 
Senator from Texas aud myself. 


I t  is aJI wrong. Without regard to the constitutionality of 
the law, i t  i s  not founded in justice, aud i t  can not receive the 
approral of the American people. 


I h a w  110 sympathy with the suggestions made by the Sen- 
ator from Arlransas. I hope they were not the sentiments that  
animated the men who drew this amendment. I hope tha t  they 
were uot engaged in simply a blind effort to punish corporations. 
Thcre a re  some corporations that  ought to be punished; but the 
great mass of the corporations of the United States a re  a s  in- 
nocent, and are  a s  just, and are  a s  upright ns the individuals 
who carry on business in the  United States. They esist onIy 
through serere and continued struggle in the great battle where 
competition is the doulinant weapon. I t  is not right to put 
upon all these corporations, with their great rariety of share- 
holders-poor shareholders and rich shareholders, shareholders 
who can pay and shareholders who can not pay-this burden 
which i s  proposed, especially when it is now ncknon4edged upon 
the floor of the Senate that  when you are  taxing business you 
can t a s  individual business just a s  constitutionally a s  you cau 
t a s  corporate business. 


I liope tha t  a Better spirit mill prerail in  the Senate. I ap- 
peal from Philip drunk to Philip sober. I hope there will be a 
careful review of the principles upon which this measure is 
founded before i t  is approved by the Senate. 


I understand tha t  by those who originally proposed the  meas- 
ure--and I accept the genesis ancl derelopment recited by the 
Senator from Kern Tork-nothing but  the public good mas 
desired. F a r  be it from me to suggest that  there was a n  ulte- 
rior purpose or nlotive in the original conception of this meas- 
ure. I know that  it v a s  in the  mind of the President to  find 
some may in which a tax could be laid that would be in  har- 
mony with the decisions of the Supreme Court. But there is  
a chapter of that  development which must be forever closed, 
and which would add something to the  genesis of this meas- 
u r e a  chapter tha t  would a t  least esplaiu some of the ear- 
nestness and some of the persistency with which I and some of 
my colleagues have pursued the  measure. 


I want Senators to  understand what they a r e  about to  do, 
because the people of the  country will understand that  i t  is 
the shareholders, little a n d  big, who will pay this sum. They 
will not know anything about excise taxes. They will never 
stop to inquire whether this is a direct or an indirect tax. They 
have no time and possibly no learning that mill enable them to 
inquire into the nice discriminations that  hare  been so promi- 
nently placed before the Senate this morning. They mill know 
just one thing, and tha t  is tha t  whereas their rich neighbors 
who a re  not engaged in corporate enterprises pay no tax, they, 
because they hare endeavored to forward the progress and 
speed the development of their country, and hare taken shares 
of stock in corporations of a n  ahlost  infinite ~iumber of kinds, 
h a w  been selected, a s  it would seem, by the folly of their Gor- 
ernment, to bear a burden which they ought not to  bear, except 
i n  company with others n ~ h o  a r e  similarly situated. 


But, Mr. President, I have reserved my uiost cmphatic objoc- 
tion for the last. I object to and protest a=ainst this measure 
because i t  not only recoguizes if i t  does not legalize-and I 
mill not say that i t  does-the right of holding companies to  
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ness of corporat.ioi~s from the busiuess of iudiriduals and co 
1):lrt1icrships. \Then you hare answered me that  question yo1 
will have driftcil again back, arguing in a circle, a s  these argu 
iueuts hare  been, mostly, to the proposition that  you a r e  tasin! 
the business of a corporation because i t  is a corporation an( 
because i t  is not an iudiriclual or a coparti~ership. 


Senators, I do not believe that  such a, 1:1v- XI-ill stand. I dc 
not incan that  i t  will not stand the investigation of the courts 
I uiean that  i t  will not stand the criticism of the people, whl 
a r e  above all  courts and all legislatures and al l  other authori 
ties of the land. 


I n  order to clearly make the point that  I suggested when : 
interrupted the Senator from BIarylnnd, I wish to  recur for : 
moment to the case of California u. the Pacific Railroad Com 
pany. I h a r e  already stated the law under which this  casc 
arose. I merely want to read one paragraph of i t  from thc 
opinion of the court with regard to the power of a State  ore] 
a franchise granted by the United States. On page 41 I fini 
the following : 


I n  view of this description of the nature of a franchise how can i 
be possible tha t  a franchise granted by Congress can pk subject tq 
taxation by a State without tho consent of Congress? l'axation is I 
burden and may be laid so heavily a s  to destrov the thing taxed or ren 
der i t4~aluclcss .  As Chief Justice Marshall saih in  McCulloch v .  Mary 
Innd. the power to tax involves the power to destroy." Recollectin: 
the fundamental principle tha t  the Constitution laws and treaties o 
the Gnited States are  the supreme law of the land, i t  &ems to us almos 
absurd to contend t h a t  a pan-er giren to a PerSon or corporation by thq 
TJnitcd States may be subjected to taxation by a State. r h e  power con 
frrred cmanntes from, ,and is a portion of, the power of the gorern 
lucut that  confers it. l'o tax i t  is not only derogatory to  the dignity 
but subrersive of the powers of the gorernment and repugnant to it! 
paramount so~ercigntg. 


That  statement of constitutional principle is supported by t 
long list of authorities with which Scnators, I hare  no doubt 
a r e  familiar. I t  is admitted thnt the Federal Gorernment har 
no greater power ores a franchise grauted by a state gorern 
ment than a state gol-ernment has orer a franchise granted b j  
the Federal GOT-crumeut, aud therefore the principle laid don-r 
in  this decision is as  pertinent and controlling in the mattel 
under discnssion a s  i t  mas in the case thus decided. 


It may be that there is  some rirtue in the distinction pointei 
out by the Senator from Tesas [Mr. BAILEY] and the Senatol 
from 3Jaryland .[Mr. RAYXER]. I need not pursue that,  becausc 
the lam that you 110n7 prcpose to enact rests with equal weigh1 
upon the railway companies, upon gas companies, upon electric 
light companies, upon street railway companies, and upon all 
the other public or semipublic instrumentalities of the land, 
Thcreforc if thnt decisiou be sound and if this measure doer 
levy tribute upou the franchise of such a corporation created bg 
the State, i t  will go down before the constitutional criticism 
tha t   rill be leveled against it. 


I hope, Mr. Presideit, for the honor of our party, the good 
name of a Congress which should desire alwags to  do equi~g 
betweeu all the people, that  this substitute will not be adopted, 


Mr. HETBURS. Mr. President, I desire but 3 molllent the 
'attention of the Sellate. When the parlinmeutary situation 
affords the op~?ortunit.\-, i t  is  illy purpose .to 1110ve to strike o ~ l t  
all after t i ~ c  word " t n s "  on line 10 of the first page c l o n ~  to 
and iuclndillg the word " t o "  on the first line of the second 
page and to inswt the n-ord " o f "  preceding the uuineral " 2 "  
on liue 1 of the second page. I make this statement now be- 
cause 1-lle l~arlinn?e?ltary situation thnt ~vi l l  confront 11s after 
the adoption of the substitute for the amenillllent of the Sena- 
tor f r o u  Tesas sometimes mores rather rapidly. I intend to 
w t e  for this substitute to the amendment of the Senator from 
Tesns because of the parlian~entary situation that  confronts us. 
I then expect to rote against the adoption of this anlendnlent 
and for the adol)tiou of the joint resolution to amend the- Con- 
stitution so a s  to confer power upon Cougress to levy a n  income 
tns. 


hZr. HI-GIIES. Mr. President, I apprehend that  few measures 
hare bee11 presented to this body which have had presented in 
their suly~ort snch conflicting reasons for iha t  support. We h a w  
bccu told by one n-hose 1)ern1ission therefor was csseutial to its 
i~!trodnction ihat  he fnrored this anleudmcut because i t  IT-ould 
secure the i1cfe:lt of an income-tax amendment. We have been 
told by a distinguished Member of this body on this side this 
morning thnt he believed this a~ncndmeut to be dishouest and 
unjwt,  and yet that he should rote for i t ;  of course, not be- 
cause it  W;IS dishonest nud unjust, but notwithstanding it 
possessed those objectio~~able qualities. The distinguished jun- 
ior Senator fro111 Xew Tork [Mr. ROOT] has given us a most 
interesting liistor~cal sketch of the genesis of this most im- 
portant measure, demonstrating that he is  for it, and intima- 
ting t h ~ t  the I'rcsideut is for it, because i t  is a n  income tax. 


For my part, I luust now oppose it, because i t  has the at-  
tributes ascribed to i t  by the Senator from Maryland [Mr. 


RAYNX], and for other rc:lsous I beliere that  it  is unjust. I 
hesitate to apply to it the harsher language of being dishonest, 
which was so en~phntic:~lly attached to i t  by the Senator from 
Margland. I believe it  is unjust, because i t  does not contain 
the essential eleluent of every fair and just tax-equality in 
the burdens i t  i1nl)oses. I t  is not ouly unequal, but i t  is  
arowedly, intentionally, and grossly unequal in matters of 
wide estent and r a s t  concern. I look upon i t  a s  being further 
objectionable because i t  contains in its prorisions a n  irritant 
inteuded to excite the indignation of the people against i t  to the 
end that  i t  may be speedily repealed after i t  shall h a r e  serred its 
arowed purpose.of preventing other and beneficent legislation. 


I can not, therefore, under these circumstances bring myself 
to  advocate or faror  n. measure brought into this  body for 
the purpose of defeating beneficent legislation. I am averse 
to accepting that  which is in its nature maleficent because I 
can not secure something which is beneficent. It is remarkable, 
Mr. President, tha t  in the'genesis of this amendment which 
has just been given us, a history half revealing and half con- 
cealing the things which we would like to h o w ,  it is disclosed 
that  it grew out of the desire and announcement of the Presi- 
dent of the United States that  a n  income tax should be laid by 
act  of this Congress. 


We hare  had quoted here a s  supporting or sustaining that  
suggestion words of the President, which I called to the atten- 
tion of this body some days ago, in which the President, in his 
speech accepting the high honor of the nomination of his party 
for the Presidency, declared that  in order that  a valid income- 
t n s  law might be enacted a constitutional amendment was un- 
necessary, and in which he further declared tha t  a n  income-tax 
law could and should be derised that would not be obnoxious 
to the constitutional requirement a s  to direct taxes. 


But the result here presented has been the n~os t  marrelous 
transformation imaginable, because it would seem that  the 
Presideut directed his learned Attorney-General to draw an 
income tas ,  and he has written for us  not a n  income tax a s  
distinct from nu escise tax, if snch a distincticn could be main- 
tained, but a n  escise tax, or a t  least a measure providing for a 
tax thus labeled. It further seems that  it  is  hoped and claimed 
that  by thus labeling the amendment, by the Inere act  of im- 
posing upon it  a s  its name "special escise ias," there is es- 
caped what would otherwise hare  been a fatal collision with the 
Constitution as  i t  is  now construed by the Supreme Court. 


Mr. RATKER. Air. President- 
The VICE-I'RESIDEST. Does the Senator from Colorado 


yield to the Semtor from ;\Iar~laud? 
Xr.  HUGHES. Certainly. 
Mr. RATSEE. I ~iuderstand the Sellator referred to the re- 


lnarli I made about the measure being dishonest. I was speak- 
ing of political dishouestg 011 accouut of the statement made by 
the Senator from Ilhode Island, that  it  was brought forward 
just for the pnrl~ose of defeating the income tnx. I had no 
idea in my mind of any personal dishonesty, I will say to the 
Senator. 


Mr. I-IUGZES. I thoroughly understood that  such was the 
meaning of the Senator from 3Iaryland, that he had reference 
to the inherent character of the amendment aud the arowed 
purpose with which i t  found its n-ay into this body. 


But, Mr. President, this amendment, i t  is claimed, prorides 
for an cscise tax, n-hile it  is asserted it  is not an iucolue tas-if 
those \rho coutend that  an illcome tax is not a n  escise t a s  could 
be accurate in  such a distinction-which to me is inconceirable. 
I t  is  n h a t c w r  i t  is, and, if there is 3 differenre, the o i ~ e  (.r the 
bther, not because i t  is labeled the one or the other, but be- 
cause in its nature, in its substance, it is the oue or the other. 
I hare no sympathy with that  acuteuess and astnteuess which 
plays fast and loose with the lauguage of legislation with the 
hope that  by using one phrase )'ou may accoinplish a purpose 
conslitutio~~ally, while by omitting a line or a phrase, the sub- 
stance and real effect being identical, go:i come into inevitable 
and unescapable collision with the Constitution itself. 


I repeat, if this law be that  which the President directed to 
be drafted, an income tas ,  and it  is  ,laid upon-includes-all 
incomes of every Character, and from every source it  is directly 
nnd unmistaliably in  conflict with the decision i11 the Pollocl; 
case, and there is no refinement of language, there is  no sub- 
tlety of thought, there is no ingenuity of espression that  can 
dull the edge of that  clear, well-marlied idciltiiication. 


We are told that it  is a n  escisc t a s  laid upon something not 
clearly defined or stated, and yet when we mnke inquiry here 
in a n  honest desire to know the uature of this legislation :ullil 
clarifying a~neudments remoring vagueness a re  snggrsted me 
are warned that  we must not lay the finger of irrcrerent 
2hange upon the draf t  made in cnmera by n law officer of 
this Government. Thus this legislati~e body is stripped of the 







311 income-tax law;  but if that decision is to staiul iu i ts  full 
force, I believe this anle~idment is just a s  obuosious to  the 
opiuion the court pronounced against the income t a s  of 1894 
a s  that  law mas. I do not believe that in the poiut of attack 
lhere is any difference in them. We are playing with words 
w1ie11 me say we a r e  going to tax you, but we are  goiug to make 
i t  a n  excise tax ; we are  going to take every kind of income you 
hare, whether derived from your business or not, whether it be 
a douatiou or f r o ~ n  any other source, which comes into your 
coffers, and which is uot espendcd for cerhin purposes-we are 
going to tux all  your income-and then say this is a special 
excise and not a direct, not a n  income, tax. 


Mr. RAPNEB. Did not the Supreme Court play with words 
in  the Sprecliels case? As I recollect, one of the principal 
sources of income there mas from a wharf. The income was 
not from ships of the sugar-refining company, but from the 
rental value of the dock where they receir-ed vessels. I think 
that  case is  subject to  criticism decidedly, but the question was 
whether the rental ralue of the wharf was t,axable, and in that  
decision the Supreme Court held that  i t  was taxable. Is not 
tha t  right? 


Mr. HUGHES. I do not exactly so understand. The Supreme 
Court said in effect, in  reaching its result. that  the  rentals 
were so mixed up with the business that  they were all  part of 
the profits of the refining business, and in sonle way could be 
taxed without the levy being a direct tax and without being 
directly inrolred in the Pollock case. That, in a general way, 
without reviewing the reasoning and distinction indulged in, 
was the net result. 


Mr. RAPNEII. The Senator is  mistaken about that. If he 
will 100li a t  the case, he will find that  the court distinctly 
stated that  the rents receired and the income derired from 
the use of the wharves Kcre t o  be deemed receipts from the 
business of refining sugar, and, as  part of the assets of the 
colnpauy, became taxable. I think the decision is  open t o  
criticism. I have seut for the decision. 


Mr. HUGHES. I do not wish to get into the habit of criti- 
cising the Supreme Court. I suggest that  that  i s  hardly good 
form. 


Mr. RAYLTR. I think they are  decidedly subject to criti- 
cism. 


Mr. HUGHES. I believe, upon that  point, Mr. President, that  
fair, honest, and well-intentioned criticism of the decisions of 
that  great body, just a s  the same form of criticism of the  ~ o r k  
of this body and of any other body of public men, is  proper and 
helpful and ought not to be f ro~~-ued  down or sought to be sup- 
pressed. I wish also, in considering these decisions, to get a t  the 
real matter decided, and from that ascertnin what was really 
p:med upon by the court, and will not judge i t  by some chance 
cspressio~i or from some word uttered by the way which was 
not so fully considered a s  the ultimate result aud the intended 
couclusion with which the court was dealing, ancl which alone is 
its decision and binding upon it. Chief Justice BIarslinll said 
in n noted case that  the court vou!d not be bound, and was uot 
bound, by every expression it used in argnmeut or by every state- 
ment of law it: made, but only by its direct decision upon some 
question immediately beforc i t  for determinntion. He advised 
in that  opiuioii thnt the bar, the country, aiid the courts before 
\rhom its clwisious might be read should not be bound, for the 
conrt itself was not, and others ought not to be bonnd, by lan- 
guage thus used. 


Elit, Mr. President, tliis draws me off from the matter which 
J w s  eni1c:lroriug to bring to the attention of the Senate, aud 
th :~ t  is Illat in snbstauce, ill essence, there is no difference be- 
t ~ r e c u  a law which says that  all corporations-I lenre out per- 
sons. ~lo~~=-shall be subject t o  a n  iucoiue tax of 2 per ceut upon 
311 their incomcs derived froin all sources, less certain deduc- 
lions, after having reached $6,000, and another law that  says 
all corporations shall be subject to a special escise t a s  in re- 
spect to the business of being a corporation, to  be assessed upon 
a11 their incoine from all sources, less the very same idelltical 
clccluctions up to the same sum. It is the substance of this thing 
Illat we go to. Inthc I'olloclc case,and again inthe I\'nomlton case, 
the Suprcine Court snid, when an argun~ent  was made that  in 
certain features the lam of 1594 levied an excise tax in charac- 
ter, that they were not to be controlled by names, but nrould 
:~scertain the substance of the law, and that  this substance 
should detern~ine IT-hether it i s  in  accordance with one conten- 
tion or the other. 


Therefore, wheu the Senator inquires whether, in my opinion, 
this law i s  cou~titutional, I am confrouted with something of 
t1 dilemma. Still cherishing the belief, still entertailling the 
opinion that  the iucome tax of 1894 was constitutional, that  
v e  are  not forerer foreclosed from inquiry into that question 


before the S u ~ r e l n e  Court of the United Statcs, I am conil)ellcd 
to niis\rer that  the proposed corporatiou t n s  is constitutioi~al; 
but if, on the other hand, you inquire whether I believe it is 
free from the objections n-hich led the Supreme Court to  hold 
the income-tar lam of 1894 unconstitutional, then I must reply 
I can not so agree. It is  therefore my opinion that  unless 
the Supreme Court shall take the position of holdiug a n  income 
t a r  law constitutional-abandons the direct-tar feature of its 
decision-it can not sustain this amendment; and should we 
adopt it, me have only abandoned a plain, direct way, t o  mhich 
the adjectives used by the Senator from Maryland a re  not  
applicable, for a devious course, which, if it finally reaches the 
same goal, can be, by i ts  indirection, of no service in securing 
the result desired. 


Mr. RAYNER. Mr. Presiaent, mill the Senator permit me 
further? H e  is very kind in allowing me to interrupt him. 


Mr. HUGHES. I have no objection. 
Mr. RAYNER. Has the Senator noticed particulnrly this 


Language in the Spreckels case? I suppose he has. The  Spreck- 
ds case was decided by Mr. Justice Harlan, who delivered one 
3f the dissenting opinions in the incometax case, md this re- 
~ffirms t h a t  portion of the income-tar case. This is what Ifr.  
Justice Harlan, delivering the opinion in the Spreckels case, says 
3f the incometas  case, i n  which, a s  I hare  said, he  mas one of 
the dissenting judges : 


For, in the opinion on the rehearing of the  income-tax cases, the Chief 
Juztice said : 


iQe have considered the act  only in  respect of the t ax  on income 
derived from real estate and from invested personal property. and have 
not commented on so much of it as  bears on gains or profits from busi- 
ness, privileges, or  employments, in n e w  of the instances in which tasa- 
tion on business, privileges, or  employments has assumed the gulse of 
nn eacise tax and been sustained as  such." 


Mr. HUGHES. I noted that language. It struck me like 
one of the ancient riddles which led meu to go trareling to the 
temples in  the desert, in order to hare some goddess or gualdian 
of the fires there reveal the meaning of it. 


Mr. RAYNER. But  i t  is a riddle that  has  been proposed by 
the justice who clelirered one of the dissenting opinions in the 
Incolue Tas case, and who was the strongest man on the bench 
in favor of the constitutionality of that tax. 


Mr. HUGHES. Then I submit he should hare  gone one sen- 
tence further, aud  should hare answered the riddle he  prc- 
pounded and  which no one else can authoritatively answer. 


B u t  I find nothing disturbing in the citation of tha t  =pres- 
sion. It h a s  been one of the admired attributes of the great 
men who sit  upon that  bench to gracefully bow to the decisions 
of the court, eren when they are  not in accord with their own 
judgments. They have again and again enforced, even to nu 
extent to which perhaps others might hare hesitated to go, the 
decisions against which they have fought, because they lield 
their individual opinions, without changing them, to the lnw 
as expressed by the court, aud then administer that  lam, but 
not necessarily accepting i t  a s  correct or changing the v i e w  
which they hold with referenck to it, But  this statute is not 
the statute considered in the Spreclrels czse, and does not con- 
tain the element which was construed into a m v h g  differeuce 
between i t  and the act  of 1S94. 


I do not understand that there is  anything in the expressibu 
quoted by the Senator from Xaryland that  would make that 
excise which was before direct or make that  direct which 
was before excise in its natnre or that prereuts the iucon~e tax 
here gresentecl by the Bailey-Cummins an~eudment from being 
nu excise tax. I n  fact, that  decision has beeu most l~o\verfully 
aud persuasirely employed in the discussiou here to demon- 
s t rate  that  already, and in i t  the Suprelue Court has in  effect 
r e ~ e r s e d  i ts  position in the Pollock case. 


We know something of the history of income tases  gen- 
erally, and there is nothing in them which would put the pro- 
posed tau here revealed outside the pale of inco~ne taxes or 
malie it ralicl when others were invalid or indirect if they 
are  direct. I come bacli to my proposition, ancl I ask anyone 
who cousiders it, anyone who inrestiqatcs it, anyone who is 
seeking only to go to the marrow of this legislntion and to 
know what in fact it is, to point out n siugle elenlent that  is 
not income, and only income, in- its natnre, any feature that  
will eliminate the  character of n direct tas ,  of being a tax 
up011 real estate and iuvested personal property. 


I can take the Bailey-Cummins bill and write into it the 
vords  that  " th i s  i s  a special excise t ax  leried with respect to 
the  business of the corporations, firms, and individunls who 
a re  hereby made subject to  its t e r m  and l)ror~sions," mlil 
leave every other word in i t  exactly what i t  is  to-day, wit11 :ts 
lnuch propriety a s  the similar words are  written into this 
a~nendmcnt;  but would I thereby convert a n  arolved income 
ins ,  if i t  were not already so, into nu indirect or ml escise t n s ?  







there is a deep-seated and in many respects well-founded preju- 
dice against corporations, until that word has  come to be one 
with which to conjure up ill will aud a desire to do such crea- 
tures of the law a n  injury, regardless of those who control 
them, regardless of their manner of conducting their business, 
nnd regardless of the business in which they a re  engaged. It 
would seem that it rufy h a r e  been subtly conceived that  if this 
should be called a corporation tax," that  fact, that  name, 
added to the fact tha t  it was called a " special excise tax," 
would make i t  constitutional, acceptable, and palatable, and 
perhaps secure for  it favorable consideration. But I believe 
that, with one esception, no one here has avowed his purpose 
of voting for it because it i s  a corporation tax. We have had 
no expressed purpose of iguoring the injustice which it would 
perpetrate, thus avowing a purpose of doing a n  injustice open 
eyed and apparently for  t h a t  purpose. 


We can not legislate in tha t  way. I know the feeling to which 
I have referred. I h o w  i t s  extent, and I think I am dealing 
only fairly with the  people when I say it has i ts  limitation. I 
know full well that  those who have used this form of organiza- 
tion until they have gathered together in vast and almost count- 
less millions profits coming through privilege and favored Iegisla- 
tion have withdrawn them in such manner from such corpora- 
tions that they mill yrtterly and entirely escape this tax. 


Mr. President, the Laird of Skibo" will continue forever in  
his Marathon race with his millions, haunted by the fear that  
he  may die a rich man, without relief by taxation, if this is the 
0111~ kind of taxation indulged in by the  Federal Government. 
you are  not reaching, nor intending to reach, nor has there 
been a suggestion made here that  by this  legislation you will 
reach those whom, me were told, it mas the especial desire of 
our former President t o  reach; those whom, we were told by 
President Taft in a t  least two speeches, it was his desire to  
have tased, and those who the  Members of this body, of all  
parties, have so often united in  proclaiming should be subjected 
to  their fair share of the  burdens of taxation. They hare  es- 
caped hitherto, and they escape now. Bud yet the Senator from 
Maryland arowed, in  answer to  the Senator from Iowa, that  
it was in the power of this Government to lay a n  occupation 
t a r  upon all persons and firms and corporations in this coun- 
try, and thereby to include in the t ax  which would be collected 
under such law and under the  Bailey-Cummins amendment 
the income which i s  the proceeds of the  untaxed accumulated 
wealth, not the precarious incomes which we were yesterday 
told ought to be exempt, but  the piled-up and secured and safe 
and untaxed accumulations in this country which are  not in- 
vested in corporation stocks, unless in exempted holding com- 
panies. These fortunes, these incomes, still escape ; they go yet 
untaxed. 


Mr. President, in  connection with the justification of this 
proposed lam and the fact t h a t  it was intended by i ts  pro- 
pounder to  be one thing and turned out to  be another, we were 
told that a direct tax would be levied by the amendment con- 
tained in the proposal which the pending amendment was in- 
tended to supplant, and therefore i t  would necessarily be obnos- 
ious to the Constitution a s  construed in the Pollock case. In  or- 
der to sustain that  proposition, there wns quoted a definition 
given by some writers on political economy a s  to what is a direct 
tax. I t  is sufficient to  reply that  the Supreme Court of the 
United States has said, in several opinions, that  this definition 
is not applicable; tha t  i t  was not the one in  the minds of the 
franlers of the Constitution, and does not control. We need 
not therefore be apprehensive because of this objection. 


These a re  the legal features of this question. There a re  
included in the taxes to  be levied by this proposed law provi- 
sions which are  in  themselves unjust, while the entire amend- 
ment also is  inherently unjust. They discriminate between those 
engaged in the same occupation without any reason whatever for 
that  discrimination. It was said-and I referred to this a 
n~oment ago-that certain pririleges mere held by those who 
engaged in doing business through corporations; and that  is, 
to some estent-now nluch limited-true. In  the State of Colo- 
rado three or more persons may incorporate to do any lawful 
business. 


There is no othw limitation mhaterer upon the right to in- 
corporate. By the laws of the State of Colorado aIso several men 
may enter into a limited partnership, and those who contribute 
the chief capital of the  limited partnership may restrict their 
liability so that  they will be under no individual obligation 
whaterer. They mould escape this taxation, while they a re  
freed from the rery same individual liabilities that  the share- 
holders in corporatious escape. In  addition, in the banks of 
Colorado, which will be taxable under this law, the sharehold- 
ers do not h a r e  that  exemption from personal liability to the 
extent stated. In  addition, corporations there are  not perpetual. 


Their life i s  generally twenty years, and only twenty years, 
while a s  to  some few conlpanies fifty years. When they a re  in- 
corporated they pay for the privilege of incorporation, of being 
a corporation, for the privilege of doing business a s  a corpora- 
tion, a high tax or fee based upon the amount of their capitali- 
zation. They pay a flat tax, they pay a n  annual tax, h o w n  
sometimes a s  a "corporation tax." These taxes bring into the  
state treasury thousands of dollars each year. The corporations 
pay the State for  this state-granted privilege. They pay the 
State, and they pay a full price for it. But those who do busi- 
ness in  the other way do not pay these revenues to the State, 
nor will they pay under this amendment. Some of them escape, 
while the stockholders of numbers of corporations taxed under 
this law incur individual liability. They do the same kind of 
business, nnd they are  favored in a country mhere taxes a r e  
supposed to be equally and equitably apportioned. Tha t  is a 
feature of undisputed injustice. 


There is nothing, therefore, in the suggestion of the propriety 
of the United Slates taxing the privilege of being a state cor- 
poration. The very thMg which avowedly can justify a n  in- 
come t a x  might be a reason why the corporations should be 
taxed, but it does not change the constitutional nature of the 
law which lays i ts  burden upon income under the guise and, 
a s  I have said, under the  pretense of i ts  being an excise and, 
in  some way, a n  indirect tax. So that  feature of the amend- 
ment does not reliere the  situation. 


I shall not, Mr. President, undertake to  discuss now all the 
many objections inherent in  the very nature of this amendment. 
One of them has  been called to my attention by a telegram 
that  I have received, while sitting here to-day, from the city of 
Grand Junction,',in the State of Colorado, where they have 
what they call a Home Builders' Association." They a r e  build- 
ing u p  homes there, where but a few brief years ago there was 
a n  absolute and unmistakable desert which they have reclaimed 
and made fruitful. They say this t ax  will put them to a clis- 
advantage a s  i t  is framed; that  i t  will lay a n  unjust burden 
upon those who a r e  building these homes. No one disputes the 
force of this claim. Attention was called yesterday to the fact 
that, while the President recommended that  this class of com- 
panies or organizations, or the business or occupation, or the 
income from it, should be exempted from this tax, they were 
inclnded. Tha t  fact  was given a s  a reason why we might doubt 
to some.extent the paternity ascribed to the measure. 


Again, it is  the  custom i n  the East, and in the West, a s  I 
know, sometimes, when the burdens of insurance become intol- 
erable because of the high rates exacted, to form mutual insur- 
ance companies. The farmers do it, the fruit  raisers do it ,  the 
cattle owners do it, the manufacturers do it. They carry thus 
their own insurance. They incorporate a company for that  
purpose, and they pay into that  company in the beginning of 
the year what would be equal to the premiums they would be 
required to pay to a regular insurance company, and a t  the end 
of the year they pay the losses and then pay back in the form 
of dividends to the stockholders of the company the remainder 
of their original contribution. 


Under this amendment you will absolutely lay a t a s  and 
collect i t  upon the money which has been put into this business 
for the purpose of paying insurance, and has not been used up 
in that  may, and which has already paid its tax. 


My attention has  been called to the fact that in New England- 
and, I may say to the Senator from Rhode Island, in  his own 
S t a t e t h e r e  a re  corporations by means of which the  innnu- 
facturing companies pay into a con~pany for insurance $5,000, 
$10,000, or whatever i t  may be, which is  equivalent to  the 
premiums they would pay for insurance, and a t  the end of the 
year the remainder i s  paid back in diridends. A t ax  mill be 
levied upon it under this proposed lam. 3Iy attelltion was called 
to the fact that  in one year the loss had been in one company 
$5,000, and that  this t ax  would amount to $2,000. 


The measure is  full, when studied, of injustices of tha t  char- 
acter. If it was to  be considered here, as  a11 lams should be 
here considered, i t  should h a r e  been laid before this body a t  a. 
time when i t  mould hare  been open to scrutiny, to iuvestigation 
m d  amendment, aud ought not to hare been brought in during the 
heat of the expiration of the session and then hurried through 
under whip and spur, and under the comniand of august power, 
lest there might be discussioi~, and that  discussiou might dis- 
close its weakiiess, aud result in i ts  defeat. These objections 
Ire  all in addition to the avowed purpose for which this amend- 
ment was brought here. I surmised a little while ago such pur- 
pose was i ts  object, and with a frankness most commendable, 
~ n d  i t  would be a happy thing if i t  n-as uninmal ,  we h a w  been 
told what the object is, and t h a t  object ought to and must con- 
aemn it. If no other objection were made to this proposed law 
than the fact that  those who framed i t  and are  urging i t  were 
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doing so for the purpose of defeating better legislation, then, SO 
f a r  a s  I am coucerned, in that motive alone I shoulcl find an 


reason for opposing i t  and  of letting the respon- 
sibility for its defeat, for the failure to  secure just and popu- 
larly demanded tax legislation, rest with those who undertake 
by coutrirances and devices of this character to defeat legisla- 
tion which might otherwise be and should be successful. Let 
them take the blame, if blame there may be for the result. 


Olle objection to the Bailey-Cummins amendment offered 
here was referred to by the Senator from Iowa [Mr. CuuuINs], 
and that  i s  that  the income tax would lay a large burden upou 
certain enumerated States. My response to  tha t  also is that 
they have the wherewithal to pay that  tax. The  remainder of 
the country has paid i ts  tribute for a century into these coffers, 
coerced, and induced to this contribution by the exactions of 
a n  unjust system of revenue, and now when this  wealth has 
been piled up mountain high a s  a result of this discriminating 
and unjust revenue legislation, the very fact that  it is large is 
used here a s  an argument why it should not pay i ts  proportion- 
a t e  part of the taxation of the country. I n  that  argument was 
revealed much of the real ground of objection to the other lam 
which this is being used to defeat. For  that  reason again I 
would decline to  give my aid, countenance, or support to a law 
created for a purpose of that  kind. I do not believe tha t  it 
was the esecutire purpose that  i t  should be fashioned tha t  way. 
I do not believe that i t  mas the executive purpose that  i t  should 
be used for the purpose of exempting certain property and 
wealth which we now know is by it exempted. I t  does so 
beyond controversy, and in that  fact I find a n  answer to  all  
that  may be said a s  to the wishes and the  desire of those who 
would legislate patriotically and equally. 


But, Mr. President, another reason has been given for it. We 
a r e  told i t  will tend toward centralization; tha t  it will tend 
toward federal supervision of state corporations ; that  i t  will 
accomplish by indirection Chat which the Government of the 
United States has again and again refused to permit to  be done 
by i ts  express sanction, that  which in the calm, patriotic judg- 
ment of many thoughtful statesmen and profound students of 
our  Constitution i t  has not the lawful power t o  do, should not 
have the lawful power to do, and which if i t  possessed i t  would 
be unwise to use. In the very elements which a re  urged in i ts  
support I find grounds for opposition to  it. If this Gorernment 
h a s  the power, and ought to esercise it, to  supervise the affairs 
and control the business of the small corporations created by 
t h e  States and thus wipe out and not merely blur state lines 
and porers, let it be done in that  bold, unquestioned, and un- 
doubted manner that becomes a great nation exercising a power 
which it  belieres i t  honestly possesses. Let i t  not begin by 
the indirection of an incident under profession of accomplish- 
ing another purpose. - - 


But, Mr. President, that  is not the only objection to that  
feature. I t  is said that  it  will secure a desired publicity. I 
say that it  will secure the opportunity for a rery undesirable 
publicitx, for we a re  told that   he limited inquiries which are  
made and the limited information which i s  disclosed shall be 
kept secret; that  it  shall be criminal to  disclose it, save a t  the 
discretion of the President of the United States. I t  does not 
give the publicity of law, so fa r  a s  i t  permits any whaterer. It 
is the publicity of personal discretion, of personal like or dislike, 
for which it  provides. We will not always have the one Presi- 
dent, and I do not believe that  man of woman born was ever 
yet wise enough or good enough to be intrusted with this dis- 
cretionary power, fraught with the evil that  might come out of 
i ts  exercise. Think of the political power in a desperate cam- 
paign thls might confer ! Think of some disclosures the country 
has had of contributions where the power of coercion was less! 
I t  is  only a few months ago that  the leak of secrets of the  Agri- 
cultural Department of the Gorernment enabled the stock job- 
bers of Sew Tork to fortunes and to build up fortunes, 
and we are not yet through with that  inquiry. There should 
not be gathered in this way information which can not be law- 
fully made public to all who may legitimately inquire. When 
you suggest things that can not be disclosed without injury to 
those who give the information, you a re  maliing taxation an 
instrument of destruction, and a re  going beyond the legiti- 
mate function of enacting a tax law. When i t  is  done for  such 
purpose a\-omcdly, i t  furnishes a strong reason why the law 
should not be adopted. 


But, Mr. President, there is a further danger in lodging such 
power a s  is here proposed and here nnd in the manner fixed by 
this amendment. If it  is to reveal the financial conditions of 
state banks and financial institutions and many other institu- 
tions that will come into the hands of those who may make 
merchandise of it  to rirals in business, if i t  may be bruited 
about to create and bring on disaster, then i t  is  storing up the 


dangerous meaus of injury. I f  i t  is  to enlighten the discretion of 
the President, is  it to  be supposed that  he is  to make himself 
familiar with all these hundreds of thousands of returns? No; 
that is impossible. Thousands of exes, thousands of hands must 
deal with this information, and somebody must bring out some- 
time to the President's attention the reasons which they u x e  a s  
giving ground for making public this or that  information or this 
or that return. I say, again, that  such power ought to  be lodged 
in no one man's hand. The knowledge gathered ought to be of 
n character that  i t  may be revealed without being done a t  the 
mere caprice or in the discretionary exercise of power by one 
man. This element alone instead of securing the desired 
publicity may prevent i t  in  the future a s  i t  Jms done in the 
past. 


While the Attorney-General may see, in the misconduct of a 
great corporation, reasons for calling its conduct to  the atten- 
tion of a grand jury, we know that  but a few months since an- 
other declined to do that  very thing. So that  action will de- 
pend upon the changing mental attitude of those who advise 
and inform the Chief Executive a s  t o  whether matters gathered 
up a t  this expense, enormous a s  it must be, shall .be made 
public or kept secret for all  time. Hence this doctrine of pub- 
licity, so much commented upon, is not a n  effective or valuable 
publicity, and is  not put into such form of legislation a s  accom- 
plishes the only desirable objects which a r e  urged a s  proper 
and desirable to be embraced within it. 


Again, i t  is said that  t rusts  a r e  good things. I have h a r d  
before somewhere tha t  there are  some good trusts. Now, hav- 
ing been told that  trusts a r e  good things, we a re  further told 
that  the law will foster them. It would seem from this that  
" trust-busting" is  shortly to  become one of the lost arts, for 
this legislation, we a re  told by one who i t  is spggested whispered 
charnlingly and convincingly into the Executive ear in i ts  be- 
half has told us that  i t  mill faror  not merely centralization and 
that  publicity to which I have referred, but that  i t  mill also 
tend to aid the increasing growth of those great trusts, mhich 
a re  again said to  be the natural evolution of our civilization and 
progress. 


There i s  a gentleman who a t  Chicago made a speech like that, 
and was then called into high office in this Government and 
found a reason why he should and a way to explain and retract 
it. I had supposed that  a t  least until the antitrust clouds had 
rolled by we would not again hear a s  a justification for legisla- 
tion or decision the doctrine of the benevolent and inevitable 
growth of the trusts a s  a necessary factor of modern civiliza- 
tion. 


Then if this ac t  is to accomplish this  result, I am against it 
for that reason also. I find not one in  all the reasons here urged 
why I should vote for  it. I know tha t  he who has stood here 
most prominently a s  advocate of this amendment, who helped 
to rock i ts  cradle, and who told so entertainingly the story of 
its paternity and i t s  birth, has  said that  now he would not 
lessen the strength of the States to exercise all  their functions, 
and that while he would administer in  al l  their rigor the powers 
of the ATational Government, that  he would not enlarge or in- 
crease them. I hare  further observed that  he.also said that  in 
his judgment the Supreme Court had erred in the Pollock case 
and therein went against the weight of the argument. 


In  that announcement I found ground for rejoicing. H e  
said he preferred the income tax to this amendment, which is  
what I do, but he also said the President would prefer this un- 
satisfactory measure to  the Bailey-Cummins amendment. This 
I regretted for many obvious reasons to  hear said. But  I am 
glad now that  in undertaking to prove constitutional this amend- 
ment, i t  is to be done by reading it, a s  we were told yesterday, 
should be done in the light of the lamps of the fathers who 
framed i t  and not i n  the light of thnt  modern incandescent 
electrical constitutional construction which is  to gire to the 
Federal Government a11 the powers of the States if they are  
not exercised pretty promptly by the  States. That doctrine 
lately prominent in political discussion seems now to hare  lost 
even the support of its authors, and to have passed away with 
the '' big stick." 


So n-e a r e  not to  hare the constitutionality of this nncon- 
stitutional law removed by any new canons of constitutional 
construction, but we must go back to the old'humdrum fashion 
of studying the letter, and of evoking the spirit of that  Con- 
stitution and of gathering out of i t  the nleaning of those who 
made it, uninfluenced by the suggestion thnt the dead hand of 
the Constitution should no longer paralyze the legislative 
progress of the Ication. 


Mr. President, for the  reasons I h a ~ e  stated and for a hun- 
dred others which utter their own voice against this measure, 
I am opposed to this nleasure a s  a substitute, or a s  a subterfuge, 
as has been suggested. By " subterfuge " I believe it  is  meant- 
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aud I a111 sorry the Senator from Alaryland did not give us  his 
etymolosical learning on this subject-something under which 
we coultl flee, under which we could hide, flee ~uncler, for escape. 
Therefore I am opposed to it. I do not 1;now that  this may 
have here now any effect, but I wish i t  understood that  you may 
call i t  a " corporation t a s  " or call i t  an " excise t a s "  or call i t  
anything you plense, you can not thus, to my mind, take away 
i ts  real nature or make that good which is  otherwise bad, nor 
can you so interpret the Federal Constitution that  a n  income 
tax is  unconstitntion:ll as  direct when you frankly call i t  an 
"income tax," but becouies immediately constitutional and in- 
direct when you write upon a yellow label across i ts  face 
" special cxcise tax." 


Mr. KETVLANDS. Mr. President, following the  line of nrgu- 
meut which the Senator from Colorado [Mr. HUGHES] hns so 
ably pursued, I wish to speak briefly regarding the practical 
form that this measure should take, in  case i t  is enacted 
into lam. 


I will say by way of preliminary that  I hope i t  will not be 
adopted a s  a substitute for the Bailey-Cummius income-tax 
amendment, but if i t  is, I hope that  i t  mill be put in such shape 
a s  to entitle i t  to the support of the Senators on this side of the 
Chamber a s  a legitimate, just, and constitutional tax upon the 
wealth of the country. 


The Senator from Colorado has well said that  the plaulc be- 
tween the t a s  under consideration in the Spreckels case and the 
Constitution was a very thin one, and that  it  should ilot be imde  
thinner. m7hat was that  t a x ?  I t  was not a tax upon corpora- 
tions per se. I t s  author, Senator White, of California, expressly 
disclaimed that  in the Senate, and he disclaimed i t  in such a 
n7ay a s  to indicate his riew, that  he doubted the constitution- 
ality of a n  occupatiou tax which --as applied only to corpora- 
tions aud not to natural persons. That tax was not a frnuchise 
t ax  ; i t  was a tax simply upon occupation-upon the occupntion 
of all  persons, firms, and corporations engaged in tliu business 
of refining oil or sugar. 


So here we have the basis of a law which call be enlarged to 
sufficient proportious to give us  all  the revenue that  n7e require 
without incurring any risk a s  to its unconstitutionality, a iueas- 
ure resting firmly upou the decision .of the court already an- 
nounced in the Spreckels case. Uuder that  t as ,  imposed only 
upon sugar refiners and oil refiners, and equiralent to one- 
fourth of 1 per cent upon their gross receipts over $250,000 
per annum, an annual revenue of $1,000,000 was raised during 
the Spanish Far .  Had  that  tax been three-quarters of 1- per 
cent per annum upon gross receipts, the rerenue raised from 
those two classes of refiners alone mould hare  been $3,000,000 per 
annum. Such a tax, extended to all manufacturing and indus: 
trial occupations, whether conducted by persons, firms, or cor- 
porations, whose annual gross receipts exceed $250,000 per 
annum, would raise a n  enormous revenue and wonld hardly be 
felt by the ras t  wealth employed in them. 


So Seuator White, backed by the Democratic Rlembers of this 
body, aided by only a few Republicans, placed upon the statute 
books this constitutio~ial tax upon wealth, n-hich has been sus- 
tained by the Supreme Cgurt, and n7hich has been made the 
basis of the Prcsideut's recommendation. Vrhy not follow 
closely its exact verbiage, whilst extending i t s  applicatiou to 
other occupations? 


Xow, what form of nggregntions of capital have come uuder 
the just criticism of the country? Tl?e great combinatio~is of 
capital. Has  there been any coni~?laint of the sn~a l l  corpora- 
tions, of the commercial corporations, of the business corpora- 
tions, of the siuall mauufactnri~ig corpoi'ntions? There i s  no 
complaint regarding tbeui. The compli?int iS against the great 
con~biuations of capital in this country, and the abuses which 
esist to-day a re  the abuses which these great co~nbiuations of 
capital have originated and practiced. 


Inasmuch a s  this measure has in view not only revenue, but 
publicity v i t h  a view to ending such abuses, why put the liglit 
of publicity upon these numlxrless sniall corporations of tlie 
country, overburdening the records, aud so confusing the inquiry 
that vie may not I)e able to  discern the abuses of the great 
combinations tlicuiselvcs? 


Our legislation, both with reference to revenue aud publicity, 
should be couceutrated upon those forms of wealth that  h a w  
become most oppressive mid upou those f o r m  of wealth with 
rcfcrcnce to which the greatest abuses haye existed; those 
forms of Iawless ~vealth that l ~ a v e  brought the law-abiding 
wealth' of the country itself into discredit. There will be 110 
difficulty in raising nnlllle revenue from such sources. Read 
filoody's Alanual and observe the number of corporat io~~s of 
tens of lnillions and hundreds of millio~is of dollars that  have 
beeu organized within the past twenty years; observe their 
capitnlizatioii; observe their inco~iie; realize the estcnt of their 


operations; and then you can for111 some judgment a s  to the 
amount that  can be raised by a reasonable t ax  upon tlie gross 
receipts of persons, firms, and corporations engaged in such 
rarying businesses a s  Congress may choose to euuniernte in 
this proposed act. 


When this matter came up in the House of Representntires, 
and when i t  was proposed that  the n-ar-revenue tases  should be 
reduced, the Democratic party then took strong grouiicl against 
the repeal of this tax on oil and sugar refiners. I inyself in- 
troduced a n  amendment there diminishing the tas, but estend- 
ing it  to all  manufactures. I t  obtained the unauimous rote 
of the Denlocrats of that body and only failed of passage by 
25 or 30 rotes Our contention was that  whilst the war-revenue 
act.should be repealed in  lnost of i t s  features, me should re- 
tain i11 the act those forms of taxation upon wealth which would 
be serviceable hereafter in emergency a s  a basis of additional 
revenue for the country. Later on, in 1902, when the bill re- 
pealing the mar taxes came up, the report of the Ways and 
Means Committee was against the repeal of this tas .  We in- 
sisted that  it could in time of enlergency be so eularged a s  to  
embrace almost all  the oppressive fonns'of wealth and be a 
source of great rerenue to the country. Rut  we were pre- 
vented by a special rule from getting a vote on this question. 


Mr. President, a11 these gigantic corporations, being engaged 
in interstate commerce, legitimately come within the regulating 
and coutrolliug power of Congress so fa r  a s  their interstate 
operations are  cancel-ned, and whilst the Senator from Colo- 
rado [Mr. I ~ U G H E S ]  may justly contend iha t  it is not within 
the power of the National Gorernmeut, and that  the Ir;atioual 
Government should not exercise the power, to bring a11 these 
snmll corporations, orgauized by and operating within the 
States, under national supervision; and whilst he doubts the 
constitutional exercise of such a power, yet certaiuly he would 
not apply that  view to these great trusts and combinations en- 
gaged in interstate commerce, with reference to  which we have 
repeatedly asserted our power to act, and from which i t  is  our 
duty to secure such data a s  will facilitate us in our legislation, 
not ouly regarding rerenue, but regarding trust regulation- 
the regulation of iuterstate commerce and the makiug of tariff 
schedules. We can easily, by enumerating certain occupations, 
certain vocations, certain businesses, enlarge the limit of our 
investigation beyond that of oil aud sugar refineries, and em- 
brace all  the occupations pursued by these great trusts and 
combinations in such a way a s  to bring to Washington all  the 
data which mill enable us to ac t  iu legislation regarding their 
regulation and control. 


I n  addition to this, Mr. President, the Congress of the United 
States has assumed to beco~ne the protector of the manufactur- 
ing institutions of the country orgauized under state laws, and 
has imposed duties upon competing products from other coun- 
tries rrhich yield a revenue of orer $300,000,000 annually to the 
Government, aud which, a t  the sanie time, give these manufac- 
turing interests of the country the p o \ ~ e r  of advancing their 
prices to the purchasing consumers of the country a n  arcrngc 
of nearly 50 per cent, a total of about F3,000,000,000 aiinnally. 


The question comes up repeatedly in Cougress, in imposing 
these duties upou foreign competilig prodncts, a s  to n7hat is the 
differential between the cost of production here and tlie cost of 
production abroad. I n  conncctiou with tariff legislatio~~, data 
may be obtained which nil1 enable us to ascertain the profits of 
these great mauufacturii~g orgmiizatious; wliich will give ns  
facts instead of conjectures, reality instead of imagination. We 
linow that duriuq this entire discussion of nearly four inonths 
me hare been able to  o b t a i ~  the cliffereutial upon hardly :I 
single product. 


The machinery of reveuue could be used in such a way as  
to give us the information that  wlll be of value in tariff lcgis- 
lation. 


It seems to me that,  above al l  things, this legislation shoulil be 
concentrated; that i t  should not embrnce all the small, iiino- 
cent, and iunocuous corporations in tlie country; that i t  sllonlii 
be applied, a s  the petroleum and sugar refinery i n s  was  ap- 
plied, ouly to orgauizatious haviug 1:lrgt gross receipts; in 
that  case $230,000 per annum. I11 this way we shall limit 
the tax to a con~parntirely sniall a rea ;  we sliall limit tlie in- 
quiry and the esamination to n co~l~para t ive~y  small area, auil 
a t  the same time we shall bc enablcd to ascertain the facts 111 


comlection with these great manufactu~ing interests and malie 
the111 public in  such a m y  that  the publicity itself will be a 
correctire and the facts wliich me obtain mill be of s e n  ice to 
us  in  the legislatiou upon which we propose to  act. 


Rlr. President, I shall not enter iuto the constitntional ques- 
tions which the Senator from Colorado I n s  pursued. Some 
clays ago, a t  tlie very opeuiug of this dtb:~tc, I l~rescntrtl mi 
historical stateillcut regarding the t a s  up011 oil n11d s ~ i f i ~ r  
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refilicrs, simply making a statement in  connection with i t  thai 
\ ~ u l i I  tie that  history together. 


Without much inquiry into the law, I then stated tha t  grar t  
danqer existed :IS to the constitutiouality of the t a s  imposed b j  
this aulendmeut; that  if i t  should be regarded a s  a t ax  up01 
occul)ations, then the question would be raised that  i t  rras 1101 
a uniform t a x ;  tha t  to  tax a n  occupation in the hands of ar 
artificial person and not to tax it in the hands of a natural per 
son might be regarded a s  a denial of that  uniformity called fox 
by the Constitution ; that  if it should be regarded a s  a t ax  u p o ~  
the  privilege of being a corporation, the power to be nnd thc 
power to do, the question might be raised a s  to  our constitu 
tional power to  tax such a franchise, the creation of a sorer 
eign State acting within i ts  jurisdiction. 


It i s  true tha t  the  Suprenle Court has declared that  t h a t  uni 
formity need be only a geographical uniformity; but the  ques 
tion of classification is always a question upon which hair-split 
tiug decisions can be made. 


So with reference to  the t ax  r i e w d  a s  a corporation tax, il 
h a s  seemed to me that  i t  i s  a tax upon the right to be and the 
right to do of a corporation; and whilst i t  is  contended thai 
such a tax has  been upheld, notably in the Adams Express Com 
pany case, yet I am ~ n a b l e  to see that  that  decisiou corers 
entirely this contention. It seems to me to involve a contra 
diction to  declare tha t  wheu the Xation, acting within thc 
grauted powers, grants a franchise to a corporation, no Statc 
call impose a tax upon such franchise, for the power to  t a r  
inrolves the pon-er to  destroy; and yet, a t  the same time, tc 
declare that  when the State grants a franchise to a corporatiou 
the Kation can, if it so chooses, tax i t  out of existence. These 
rights and powers, i t  seems to me, must be reciprocal. Thc 
Nation is supreme within the Dowers granted by the Constitu 
tion over every inch of American territory; the State is  su 
preme within i ts  reserved powers orer every inch of territory 
within its boundaries. The one is  just a s  solereign as  the othel 
within its own acknowledged jurisdiction; and to say tha t  t h ~  
power and the privilege granted by some one sovereign, t h ~  
Nation, can not be taxed by the State, and that the power and 
privilege granted by another sovereign, the State, can be taxed 
by the Kation, seems to me to involve a contradiction. 


So I contend that  we should not throw this important mat. 
t e r  of rerenue into the maelstrom of litigation; that  this plank 
upon which it is proposed that  this particular measure shall 
rest, is too thin for further splitting. The President has  de 
clared that his recomnlendation is  based upon the decisioll in 
the Spreckels Sugar Company case; and i t  is the part of )visdom 
t o  purpose closely the lines of the tax that  mas imposed in that 
case. If we do that, we shall aroid the inconrenience of taxing 
a11 the small corporations of the country, and we shall confille 
our taxation to these great combinations of capital whose 
profits have been enormous, whose ability to bear is greatel 
than that  of any other class of the community, and whose 
abuses hare awakened the attention of the country alld de- 
mand legislative cure. The substitution of the corporation tax 
for the income tax  seems to be a foregone conclusion, so far  
a s  present action is concerned; but I shall hope that  n~hen  the 
bill a s  amended i s  before the Senate such amendments mil1 be 
made a s  will free the small corporations from i ts  operatioll, 
will place the combined wealth of the big manufacturers alld 
corporations nuder national burdens, will furnish the statistical 
information uecessary to rectify trust and tariff abuses, and, 
above all, such amendments will make the tax imposed identical 
with that  which has already so successfully stood the test of 
the courts. 


The VICE-PRESIDENT. The question is  on agreeing to the 
amendment of the Senator from Rhode Island [Mr. .~LDBICII] 
to the amendment of the Senator from Massachusetts [Mr. 
LODGE]. 


Mr. ALDRICH. Mr. President, I am not sure whether or 
not there a r e  other speeches that  are  to be made upon this 
proposition. I thiuk there are some Senators, perhaps, who are 
not hcre who would like to malie some short remarlis upoil either 
one amendment or the other; and, for the convenience of all 
Senators, I would suggest rhat we take a final vote upon the 
amendments, without further debate, n t  1 o'clock to-morrow. 


Mr. ELKIXS. N7hy call we not vote now? 
Mr. ALDIt1CI-I. I am ]lot sure that all Senators who desire 


to  speak hare  done so. I thought perhaps we might agree to  
vote to-morrow. 


Mr. ELIZINS. We canlc nonr having a vote yesterday. 
Mr. L I I C  I all1 nrilling, of course, to rote  now if there 


is to be no further discussion. 
AXr. ELIZJNS. I hare  been waiting here a11 day to vote. 
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Mr. BAILEY. I nlu afraid the Senator from R e s t  Virginia 
would leave if we n-ould let him rote. [Laughter.] 


The VICE-I'RESIDEST. Is there objection to the  request 
of the Seuator from Iihode Island? 


hfr. STONE. What is the request of the Senator? 
Blr. ALDRICH. That a rote be taken on the proposition of 


the Senator from Texas [Mr. BAILEY], the pending amendment, 
the substitute, and any amendments which may be offered to 
them, without further discussion, to-morrow a t  1 o'clock. 


The VICE-PRESIDENT. Is there objection to the request? 
Mr. BACON. I should like to ask the Senator a question 


before the matter is determined. 
blr. ALDRICH. Several Senators ask me, "Why not rote 


now?" I am not  sure whether the discussion has .been ex- 
hausted. 


Mr. BAILEY. I b o w  two Senators are i n  conference now a s  
to whether or not both will speak. One of them mill certainly 
make a brief speech, and consequently we can not rote  right 
now. I prefer tha t  a n  hour be definitely fixed, so thatsevery 
Senator can be advised of that  hour and be certain to  be here, 
without any inconvenience or any mishap. 


The VICE-PRESIDENT. I s  there objection to the  requost 
of the Senator from Rhode Island? 


Mr. BACON. I desire to ask the Senator from Rhode Island 
a question before the matter is concluded. There has  been 
some difference of opinion in his absence a s  to the  parlia- 
mentary situation in case his amendment should be adopted. 
There are, a s  the  Senator Imows, several amendments, either 
of which it will be difficult to perfect unless there is  a liberal 
construction of the  rule a s  heretofore executed by permitting 
ameudments without regard to strict parliamentary law. For 
instance, the Senator's amendn~ent is pending, and if i t  is iu 
the second degree a s  a n  amendment-about vihich there is  some 
little difference of opinion-and it  should be adopted, would the 
Senator then recognize the right of Senators to offer further 
amendnlents to his proposition? 


81s. ALDRICIX Of course I am inclined to be liberal about 
the  matter, but I prefer to  h a l e  a n  understanding t h a t  any 
minor amendments to perfect the t es t  should be considered 
before the time fixed for the k a l  rote. There a r e  some ameud- 
ments, one offered by the Senator f r o u  Nebraska [Mr. BURKETT], 
and other amendments of that  kind. I mill say to  Senators 
that  my impression is that i t  woi~ld be better for the Senate to 
adopt the amendment a s  it  stands. The committee will then 
consider i ts  effect; and before the bill finally passes they will 
perhaps h a r e  some amendments to suggest with reference to 
fraternal aud benevolent orgailizatio~~s. My own opinion is  that  
b e n e ~  olent organizations a re  a11 now exempted by the terms of 
the amendment a s  it  sta!lds. Of course none of us want to tax 
that  class of corporations, and if the amendment should be 
adopted a s  i t  stauds, the committee mill give very careful con- 
sideration to a11 these propositious for exemption. I do not 
think i t  is  possible for the Senate in the short time we hare  to  
consider them carefully a t  this moment; and I should be in- 
clined myself, if we a re  going to hare  a vote now, to more to 
lay amendnlents of that  character upon the table, with a view 
to trying a t  a later time to perfect some a~neudments which 
would carry out the plain intention of the proposed law. 


I .  U I I S .  Mr. Presidcut, I should like to ask a ques- 
tion of the Sen:?toiS from Rhode Island. 


The VICE-PRESIDEST. Does the Seuator from Rhode Is- 
laud yield to the Seuator from Iowa? 


Nr.  SLDIIICEI. Certainly. I 


Mr. CUJIJIIKS. I nnderstaud the Senator's request would, 
if granted, preclude d e h t e  upon ally amendment that may be 
offered? 


Mr. ALDRICI-I. Yes; but we would have pleuty of time be- 
tween now and the time I have suggested for disrussing ally 
amendment, if Senators sav- fit to do so. 


Mr. CUMAIINS. I am u~lwilling to consent to that  request. 
I am perfectly ~villing to vote on the an~endnlent a s  it is  offered 
aild a s  it appears now, or I am perfectly williug to fix a time 
mllen it  n ~ a y  be voted upou; but I nm u~mil l ing to consent to 
an arraugement by which other amendnieuts may be offered and 
voted upon without debate. I iupelf want to reserve the op- 
portunity to be heard upon any aiiiendn?ent that  may be otiercd 
to the proposition of the Senator from Rhode Island. 


Nr. ALDIUCH. The Senator from Iowa mould have a11 of 
his rights in the Senate; that  is, any rights which Ile \vauted 
to reserve in that  directioc. I t  seenls to me that  the cleb:lte 
i~pon this propositiou must termiuate a t  some time'; mid of 
zourse if Senators are  not willing to make an agrcemeut, there 
is nothing left but to go on and dispose of the matter a s  rapidly 
1s we may. 







T h e  V I C E - P R E S I D E S T .  I n  t h e  abscllce of object ion,  per- 
~ n i s s i o n  is g r a n t e d  t o  p r i n t  t h e  matter r e f e r r e d  to i n .  the 
RECOULJ. 


T h e  m a t t e r  r e f e r r e d  to is as fo i lows :  
T I I ~  OIIIO MUTUAL SAYIXGS ASD LOAN C o ~ r r a s r ,  


Clcceland, Ohio, June 28, 1909. 
Hon. C n a n L ~ s  DICK, 


United States Scnatc, TPashii!gto~c, D. C. 
DEAR SIR: I desire t o  interest you on behalf of the building and loan 


companies, asking t h a t  thcy be exempted from paying the corporation 
tax a s  proposed in the tariff bill now under consideration. 


Practically all of the  loans of such nre in  comparatively small 
amounts and to  people making monthly payments thcreon. The bor- 
rower is usually a member holding stock of the company and depends 
u on the dividends t o  help pay the debt '  thus, if dividends are  de- 
chased for any reason, t h a t  much longer 'time is required to  pay the 
loan. For this  reason most building and loan companies have a very 
large stock account and very small deposits, exactly reversing the usual 
bank conditions. and for  this reason such a tax would cost such insti- 


WOOSTER, OI~IO, June 28, 1909. 
Hon. CHARLES DICK, 


Uiaited States  Senatc, Washington, D. 0. 
DEAR SIR: I n  your consideration-of the  proposed corporation t ax  we 


wish to  urge gou favorably t o  consider the exemptions made in the 
President's recent message. This tax, if placed upon the local building 
and loan companies, would certainly work hardship to the many thou- 
sands of wage-earners who are i t s  patrons. 


Very truly Sours 
'knn TV~OSTER BUILDING AND LOAN ASSOCIATION CO., 
J. W. ROOKE, Secretary. 


MARIETTA, OEIIO, Jullc 29, 1909. 
Hon. CHARLES DICK, 


TPashington, D. C. 
DEAR SIR : Representing 1,800 stockholders-for the most pa r t  small 


wage-earners t h a t  can ill afford such a qcnalty upon tpeir thrift-we 
earnestly request your assistance in securing the exemption of building 
and  loan associations from the  operation of the proposed corporation 
tax. 


Respectfully, 
THE PIOKEER CITY EUILDIXG AND LOAN COMPANY, 
Wnf. 11. H. JETT, President. 
J. S. H. TOnSER, Vice-president. 
S. J. HATHAWAY, Second Vice-President, 
FRED 'A'. TORNER, Secretary. 
J. C. BRENAN. Attornev. 


MY DEAR SENATOR : Does the proposcd law taxing the net income of 
corporations include in i t s  provisions the taxing of mutual savings banks 
or  building and loan as~ociat ions? I f  so! do you not think they should 
be exempted from i t s  ~ ~ o Y ~ S ~ O I I S ,  and will you not take steps toward 
t h a t  end? 


The building and loans Of the State  have over 400 000 members with 
assets of over .8140,000,000, and should not  be tax& for being &rifty 
and economical. 


Awaiting a n  early reply, I am, 
Tours, most respectfully, 


J so .  J. PURINTON, 
Prcsidcnt of Ohio Bziilding Association Lcague. 


Hon. C n . k s ~ m  DICK 
ll.ashingtAl~, D. C. 


Axnos, Omo, Junc 28, 1909. 


D m n  SIR : We yired you th i s  morning a s  follows : " Kindly use 
efforts to h a n  bn~lding and loan associations csexnpted from cor- 
poration tax." 


Will you please use Sour best eKorts to ha re  building and loan asso- 
ciations esemnted. from the fac t  t h a t  these institutions are mutual 
onrs and are  bnerated exclusirelv for  the benefit of the members. and 
tl;-pr&ts arc  histrlbutcd, and w-e  sincere!^ hope that  thc recommendc 
tions will be followed and t h a t  the assoclations may bc exempted. 


Thanking vou for any efforts pu t  forth in  our behalf, me are, 
'T'ouTs,- respectfully, 


TIin HOXE SATIKGS COIIPANY, 
IT'. C. HALL, President. 


TEE BRGsER-GOOD11tiE-COOKE COXPAS+ 
Afiroir, Olrio, June 28,' 1909. 


IIon. CHARLES Drcrc 
Linitcd States  mate, Washington, D. 0. 


3113 DEAR SENATOR: Therc is a bill now before the Senate which 
among other things, proposes t o  levy a 2 per cent t a s  on the nei 
income of building and loan associations throughout the country. 


This as  you well know will be a n  imposition of a burden which no 
buildink and loan association can stand. They are to a certain degrec 
philanthropical institutions, and by im1)osing a t a r  on their businesz 
it would be the grossest. hardship to  nlillions of thew patrons. You 
are moll enough versed In the matter  n d  the cheapness with which 
these concerns are  run to  know t h a t  thls tax could not be paid by the 
associations, and would e y a t u a l l y  pu t  +em all out of business. 


Trusting you will give it Sour attention, and mlth klndest regards, 
I am, 


Vcry sinccrcly, yours, , N. P. G o o ~ n r o ~ .  


WAYERLT, Onro, June  23, 19o9. 
Bon. Cr raxL~s  DICK, 


TOnnhinotoe. n. 0. . . . - . . . . . . o - - - - >  - -  - -  
DEAR SEXATOR: I noticed in last Sunday's paper tha t  the bill intro- 


luced in the Senate roposes to  tax all corporatlons 2 per ccnt on 
their net earnings, ~ E i c h  Include building and loan companies. 
l'he State  of Ohio has arobablv the largest number of building and 
loan comnanies of anv  State iri the Union. and has  more monev in- 
rested inAsuch comnafiies. Three-fonrths of  this monev mas nlaced in 
such companiiis by %he f r u g ~ ~ a b o r i n g  man  and womari. A 2-per cent 
tax on the net  earnings of such companies will put  them ou t  of busi- 
ness or  bring about a n  increased rate  of interest to  borrowing members. 
l'he law no\? in  this  State reauires a t  least 5 oer cent of t h s  net  earn- 
ings of such comnanies to be set  aoart  a s  a- "continrent fund" for 
:o%ingent losses.' I a m  the attorcey for  a local company a t  this  
place and our  company has  only been able to pay a semiannual 
ilvidknd of 21  per cent. Not many other companies a y  any  better. 
Phes can not  unless they exact a n  unreasonable rate  08 interest. You 
:an-see what  a t a r  of 2-oer cent on the net earnines would do t o  such 
:ompanies. I could see h o  serious objection to tKe bill recommended 
by the President, f o r  he proposed tha t  building and loan be exempt. 
Companies earning less than $6,000 ought to be exempt. The  meas- 
ure anyway, like a n  income tax, i s  odious to  the average man and  will 
prove to  be very unpopular with the people and such measures ought 
oot to be resorted t o  in  times of peace. I Lo e you can see your way 
clear to  help defeat this  bill So f a r  a s  it wiyl apply to  bui ldhg and 
Loan comoanles. 


Very respecff ully. F. B. D o u a ~ n n r ~ .  - 
TnOY, OHIO, June 99, 1309. 


Hon. CHARLES DICK, 
Washinatotr. D. C. - .  


DEAR'SIR: A t  the regular meeting.of the People's Buildlng and Sav- 
ings Association Company last evenlng I was directed by the unani- 
mous vote of the directors to  write you t o  use your influence and vote 
to  secure for building associations the exemutions in  the nronosed cor- 
noration tax suggested bs  President Taft. - .- = -  - - - -  


Our own depc%its represent almost entirely the savings of the  wage- 
earners of this  city, and speaking for the directors who with one 
exception, a re  Republicans, and for myself, a member df the kame party 
and an officeholder by virtue of my membershiv in it. I do not believe 
t h a t  the Re~ublicaII Par t s  can afford to nlace a tax unon the thrift of 
this'class of people, while ignoring the 6 p p o r t u n i t i e s ~ ~ ~ i ~ s i ~ ~ e d a b ~ ~ t h ~  
income tax  t o  lay the burden upon those best able to bear I t  and who 
for the most p a r t  escape their just proportion of the ~ a t i o n ' d  taxes 


Whether it is just or not, there is a feeling tha t  our party has'not 
keot fai th  in revising the tariff U D W ~ ~ .  and to  imnose a dlrect tnx.  
lide t h a t  proposed b y  the corporation tax, would ap&ar to  ?hepeG-ih 
only as  another evidence qf our party's and our representatives' 
difference to  tha t  great  majority-the common people. 


I am writing this  because I believe tha t  not only natural justice 
but  party expediency, demands tha t  for the balance of the session 02 
Congress the  Republican Party should father only such legislation a s  
will remove the feeling tha t  I speak of and make the  wage-earner feel 
t h a t  his voice has penetrated Washington and tha t  the party will pro- 
tect his modest savings from the excise man. 


Very. truly, yours, 
J. C. FULLERTON, Jr. - 


H A ~ ~ I L T O N  COUXTY LEAGUE OF BUILDING ASSOCIATIOXS 
Cwlcinnati, April 1,' 1909. 


H O ~ .  CHARLES DICK 
r7tiited States  &'&ate. Washinoton. D. C. - . . . . . . . , - .  


DEAR SIR:  The board of trustees of the Hamilton County League of 
Building and Loan dssociation have instructed me to inform you of 
their fears tha t  the  new tariff and taxation bill when completed will 
nontain a clause levying a tax on dividends declared by corporations 
bnless otherwise provided, a clause of tha t  kind would tax the earning; 
sf building and  loan associations. 


The s tatutes  of .O?io, a s  do the statutes of nearly every other State 
require t h a t  a building and loan. association organize a s  a stock com! 
pany, and a s  such the  aSSOClatlOn~ are required to  distribute their 
earnings in the shape of dividcnds to the credit of the members. Sec- 
tion 23 0; the Ohio law governing building and loan associations reads 
in part,  and a further portion of such earninns to be determined b i  
Lhe hoard of directors, shall be transferred asaa'diridend annually o r  
semiannually in such proportion to the credit of all members." 


We assume tha t  i t  is ~ o t  the intention of the BIembers of Congress 
to include in i t s  leglslatlon anythmg tha t  would hare  a tendency to  
destroy the influences for thr i f t  and economy esertcd by building and 
loan associations. 


We therefore respectfully request t!lat in  the framing of the tariff or 
taxation law you pfeqent the appllcatlon of prorisions inimical to build- 
ing and loan aS~OCiatlOnS. 


According to  the s tate  report, just issued, the assets of the asso- 
ciations in  Ohio a g ~ r e g a t e  thc sum of $130,310,124.57, and the mem- 
bership is 327,6G2. 


Very respectfully, FRED. BADER, Prcsidcnt. 


Co~nnracs,  01110, June 28, 1909. 
I-Ion. C ~ ~ n n L r s  DICK, 


Uttitcd States  Seizatc, lT'ashingtoii, D. C. - 


DEAR SIR: Representing the bankers of Ohio, me respectfully urge 
you to  use your ~nflnence in exempting from corporation tax all bnnk- 
ing institutions. 


THE 01110 BASKERS' ASSOCIATION, 
By W. F. Ho1;sJral.i. Presfdent. 


S. B. RAsKIx, Seerctary. 
7 


FREJIOXT. 01110. Junc SO. 1909. 
I-1011. CHARLES DICK 


Washingtdlt, D. C. 
MY DEAR SENATOR : I am writing you a few lines, a s  a friend of youro 


and a good Republican, to  inform you what the people \;ho a re  stock- 
holders in various corporations in this city think of the - per cent tax 
proposition t h a t  Congress is trying to impose upon corporations. If 
the  people all over the country feel a s  thcy do aroond here in  rcgard 
to  it, i t  will certainly defeat the Republican party in  1012. 







You know the corporations have to  pay their s ta te  corporation tases, 
and our taxes a t  homc now are over 4 per cent, which is all t h a t  the 
average person can afford to pay in taxes;  and now if we havc to pay 
an additional government tax of 2 per ccnt, a l l  small corporations 
mixht a s  well go out of business. 


If the Government would s top sending out  such vast quantities of 
printed matter tha t  is scarcely ever read by the average pcrson and only 
thrown into 6astebaskets. i t  would go quite a wa35 toWard meeting 
the rcoulrcd Bclicirncv tha t  thc GovCrnment claim -they necd: also ii 
great many-other-cxtiavagant espenscs could be curtailed. 


L am a high-tariff man, and I firmly believe tha t  the tariff should be 
kept high enouwh to meet all legitimate expenses of the Government. 


I sincerelv t h s t  vou and Senator Bunlox will do al l  in sour  power - - 
t o  defeat tiib 2 nor cent corooration tax. 


k.oGi, v<rY respectfU'1Iy. 
A. H. JACKSON M A N U R A C T ~ I ~ G  C a m a m ,  


By  A. H. JACKSON, President. 
P. S.-rf you are  really convinced t h a t  a t ax  should be levied on  


corporationc i t  should be on  al l  amounts i n  excess of all earnings of 
a t  least 10'ber cent which would cover dividends and wear and tear 
of machinerv and bhd ings .  After t h a t  amount is exempt it would 
not matter i? the tax was even 3 or  4 e r  cent, a s  a co oration making 
more than tha t  amount could wdr afford t o  pay -Et, ? t r u s t  you will 
do all you can to get things fixed up properly. 


CINCINNATI, Onlo, Jury 1, 1909. 
Senator CECARLES .DICK, 


TPmAz~zgto?~, D. G.: 
We protest against the passage of the  proposed bill taxing the net 


income of corporations. As common stock o n  receive no dividends until 
bonds and preferred stocks a re  cared, for, i t  in  effect places the burden 
entirely upon the holders of common stock, who are usually those 
actirely engaged in the building up of their industry and  of such moder- 
a t e  means that  i t  Is necessary t h a t  they take tile risks of the busi- 
ness for the chance of securing greater r a te  of in(-ome. I t  leaves 
untouched those securities which a r e  most generally held by people of 
large fortunes. I t  is peculiarly unfortunate a t  this time tha t  this 
burden should be thrown upon the  common-stock holders owing to  the 
growing disposition upon the part  of corporatMns to  interest their work- 
men more closely with them through ownership of common stock in 
the corporation, a s  common stock reflects the increased efticiency and 
not the preferred. Tha t  workingmen will avail themselves of such 
opportunity I might mention this  company has  had such plan in etrcct 
for twelve and i ts  employees other than  i ts  officers own in 
excess of $2,000,600 worth of i ts  stock, every share of which i s  com- 
mon. We ask tha t  your efforts be exerted against its passage. 


T n n  Pnocmn & G a a r n ~ n  COMPANY, 
WILLraar COOPER PROCTER, President. 


I~EsToN, OHIO, Ju ly  1, 1909. 
Hon. CHBRLES DICK 


United States B>nate, Washington, D. 0.: 
We most earnestly protest against Corporation-tax amendment a s  


gross injustice to small stockhoIders. Eope you wiU vote and use your 
influence against it. 


THE CHAMPION IRON COMPANY. 
T H ~  KEXTON NATIONAL BAXK. 
THE KENTON GAS ENGINE COXPINY. 
TIxn CEMENT BLOCK AND ROOFING COJIPANY. 
T n n  SCIOTO SIGN COIIPANY. 
T n n  ROSER RUNKLE COMPANY. 


BLANCH~STEX, OHIO, JUILC 29, 1909. 
Hon. CHARLES DICK 


Ti'ashinofon, D. C. 
DEAR SIR: We i e g  to express t h e  hope t h a t  you mill oppose vigor- 


ously the proposed corporation-tax amendment. I t  seems to  us  tha t  
thls law would be a very unfair discrilpination against the corporations 
that  compete with individuals and firms or  copartnerships doing a 
similar business. 


xearly all of our competitors a r e - i n d i r i d u p  or  copartyrships, and 
we do not feel tha t  will be receiving a square deal if this ac t  
shnnld Iirronir n law - - - - . . . -. 


\Ye have no objections to  taxing the incomes of corporations, pro- 
ridcd a similar tax is charged against the !ncomes of individuals and 
firms. We believe that  corl~orations a r e  entltled to  and should receive 
a square deal. 


We will be very much pleased t o  receive a favorable reply from you. 
Tours, truly, - 


THE D E ~ E Y  BROS. CO. 


C o ~ n ~ r s u s ,  OHIO, June 28, 1909. 
1 1 0 ~ .  CRARLES DICK 


united States  ena ate, TTas7~ingt01&, D. C. 
D u n  SIR: We hope you will oPPose and use your illfluence against 


the proposed law taxing the net  income of corporations. As you are 
an.arc we pay thc State 2 per cent on  capital employed. I n  addition 
to thi& our city taxes are 3.30! while the margin of profit in all whole- 
sale lines is constantly growing narrower. This condition and the 
steady increase in  salaries due t o  t h e  higher cost ,of living mould make 
this additional tax a greater burden than our busmess would justify. 


Thankiurr rou in advance for  any  effort Sou may make, me are, 
~esi;ectfully, yours, 


THE SI~ELDON DRY GOODS Co., 
ROBT. E. SHELDOX, President. 


T n n  COLIN GARDNER PAPER COBIPANT, 
Middletown, Ohzo, April 27, 1909. 


sou. CnanLns DICK, 
United States Scnate, Washington, D. C. 


Dcan S I R :  Noting what 1s being done regarding the tarilf and the 
talk of adding to  i t  tax On dividends of corporations and inheritances 
I wish to say that, having talked with a great  many of our blzsinesi 
men regarding this proposed tax, I have Set to  find one who thinks 
the emergencies demand a tax Of this kind. This would be proper in a 
time of war, but under present cond~uons  I feel sure it would be a 


deathblow to Republican success in the coming elections, and I feel sure 
i t  would result in  thc Democrats c n r r ~ i n g  our State. I therefore urge 
upon xou the importance of climinitinz such taxes as those above 
named from the I'arne tariR bill. 


Hoping Sour vote-may be recorded against them, I beg to  remain, 
Pours, r e r y  truly, 


PIEDXOXT, OHIO, April ?S, B09. 
Eon. C ~ A E L E S  DICK, 


Washington, I). C. 
MY DEAB SIB : I write to  urge t h a t  you support the income-tax amend- 


ment to  the tariff bill. I feel sure t h a t  in so dol ly you will register the 
will of a lame maioritv of vour constituencv. This method of raisinr 
revenue will linflici no-  hardihip, while a tgrife on necessities-i?nGz 
burdens upon those least able t o  bear them, You represent a large 
Commonwealth, in which the middle classes deserve the greatest con- 
sideration. 


You need no t  be advised a s  regards t h e  iniquities of the present 
tarifl system. You well know the  fallacy of the protective tariff 
scheme, though yon a re  perhaps committed t o  t h e  same. Why not 
break away from servility t o  the  favored few and finish our senntorial 
career i n  defense of t h e  many P You can yet make us  a l r  proud of yon. 
No public man who dares s tand np  in defense of the  cornman pclopIe 
hes ever yet gone unrewarded. 


Very sincerely, yours, A. C. WALLACE 
An obscure f a h e r .  


- .  - 
SPUINGFIELD, OHIO, dzsne Z4, 1.909. 


Eon. CHARLES Drcs 
United States   ate, TVasAington, D. 0.:. 


On behalf of the stockhoIders of the Springfield Railway Company, 
who would suffer by the levying of a tax on the net  receipts and the 
3iscrirnination thereby made, and  a s  it is a n  attempt by indirection to 
impose a n  income tax I desire to  protest against the passage of the 
pending amendment a&d t rus t  t h a t  it will not  prevail. 


OSCAR T. MARTIN. - 
DAYTON, OHIO, June  Z.f, 1199. 


Eon. CrranLss DICK 
U?zited Btates- s k a t e ,  WashWton .  D. 6.: 


The stockholders of the  ~eople 's  ?X&hay Company, Dayton. Ohio 
protest against the  t a x  upon corporahons a s  unjust and discriminating: 


THE PEOPLE'S RAILWAY COMPANY, 
BY J. A. M c M a ~ o a ,  President. 


C ~ ~ E _ L A N D ,  OHIO, June  24, ml9. 
Eon. CHARLES DICK 


~ e k t a :  
We apprehend t h a t  a complete and impartial consideration of the 


numerous ways tha t  life fnwrance companies are  now taxed will dis- 
close tha t  any additional taxation i n  tha t  direction would be entirely 
uniust. and me earnestly hove t h a t  You will favor the exemotion df 
life insurance companies £corn' the  proposed c o r p ~ a t i ~ n - t g  bill: 


\\ hf. 13 HUNT 
Acting President tho Clcvcland k i fe  ~o 'm~any .  


TV. S. SHELTON, 


CIXC~NNATI, OR10, June 23, 190.9. 
Hon. CHARLES DICK, 


Senate, Washington, D, 0.: 
We earnestly hope you may see yonr way clear to  assist in securing 


exemption of life insurance companies from proposed tax on net in- 
comes of corporations. Life companies now bear a heavy burden of 
taxation in ail States and Territories, out  of proportion to tha t  paid 
by other corporatipns. All these taxes fall on the policy holder or  on 
the beneficiary of msurance, a class of citizens, a s  a rule, least able to 
bear such exactions. Letter follows. 


JESSE R. CLARK 
President, the Union C o ~ t r a l  Life Insurance ~ o m i a n y .  - 


CINCINNATI, O ~ I O ,  June 24, 1909. 
Hon. CHARLES DICK, 


Senate: 
Respectfully urge exemption of life insurance companies from 2 per 


cent corporation tax. Large portion of such tax would unaroidably fall 
upon policy holders. 


TEE COLUMBIA LIFE INSURANCE COILPANY, 
W. C. CURLKIXS, Vice-President. 


TIlE CLETELAND LIFE INSURASCE COJIPANT, 
Clecclatzd, Ohio, June  25, 1909. 


Eon. CEARLES DICK, 
United States  Senate, Washington, D, 0. 


MY DEAR SEXATOR: This  i s  merely to confirm telegram sent you to- 
day from this office. 


b'e apprehend t h a t  a complete and impartial consideration of the 
numerous ways t h a t  Life insurance companies are now taxed mill dis- 
close t h a t  any additional taxation in t h a t  direction would be entirely 
unjust, and we earnestly hope t h a t  you will f a ~ o r  the exemption of 
life insurance companies from the proposed corporation-tax bill. 


Expressing kind personal regards, I beg to remain, 
Very truly, yours, WAI. H. HUNT, 


Acting President. - 
D a r ~ o x ,  OHIO, June 25, 1809. 


=on. CHARLES DICK 
Washing~ofi, D. C.: 


We respectfully but  earnestly protest against the proposcd t ax  on 
corporations. 


C. W. RAYMOXD C o n p a a ~ .  







COSGRESSIOKAL IiECORD-SEXATE. 


Therefore, for these reasons. alone, T e  believe the bill will be a fail- 
nre in  i ts  oneration. lf made Into a lam. . . 


As-one ofAvour cons t i t~en t s  we would like to have your views on the 
snbject, and 'if the deductio.ns we have made here a re  erroneous or  in- 
correct in one or Iuore particulars, We would like t o  be enlightened and 
sc t  rieht. 


-Tours, truly, 
TIAIKEN ROLLER BEARIRG CO., 
W. R. TINKEX, Secvetaru and  ~reasicrel :  


EXECUTIVE DEPARTMENT, , 
TEE USIOS CESTRAL LIFE IISURANCE COX PAS^, 


Cincintaati, Jzrtic 24, 190.9. 
IIon. CHARLES DICK 


Ujiiled s tates   haa ate Cirambe; lFas7~i1agton, D. C. 
DEAR SIR: AS president of The Union Central Life Insurance Corn- 


pany, of Cincinnati, I took the llberty of sendlng you yesterday a tele- 
mnm as  follows : ---- 


" w e  earnestly hope you nlay see your way clear to  assist In  secur- 
ing exemption of life insurance companies from proposed tax on net 
income of corporations. Life companies now bear a heavv burden 
of taxation in all.States and Territories out  of proportion to 'that paid 
by ot!ler corporat~ons. A11 these taxes fall on the policy holder or  on 
the bcneficisry of insurance, a class of citizens, a s  a rule, least able 
to bcnr such exactions. Letter follo!vs." 


liecause of the great ,importance o! the subject I hare  thought it 
proper lo snpplement t11m message w ~ t h  a letter s t a tmg briefly some 
rcasons for urging tha t  life insnrancc companies be exempted from the 
proposed tax. Without attelllpting any estendcd details of arguments 
supporting the claim tha t  life insurance funds should rcceirc such 
rscmption, I shall refcr only to  the t n o  propositions suggestecl in  my 
dispatch, viz : 


l'irst. Life insurance comnanics are  already subjected to  heavy taxa- 
tion in ail the States and Territories in  excess of the prouortion paid 
by other corporations. 


Second. Tascs imposed on life insurance conl~~anics  a re  a burden 
not on the corporations or the stockhol;ers, if any, but  o?, the polic$ 
I~olclcrs-the widows and ornhans-the wards of the law. who have - 


the rreatwt nwri for i t s  nr6tection. .-~ - - - .~  ..-. -.. 
Life insurance companik i r e - n o w  paying in tares  on their premium 


recelpts and othcr assets more than $10,000,000 a year in  the various 
States and Tcrritorics, in addition to  tnxcs on real cstate and othcr 
taugiblc propcrty, and in addition to fees and miscellaneous chnrges 
aggregating over $!?,OOO.OOO. I h e  Union Central Life Insnrancc Corn- 
pal1.y has paid during the past year.in !ocal taxes and taxes in the 
vnrlous States nud Territories i n  n-hlch ~t i s  engaged m business the 
sum of $OGG,:,37.%. 


These vast sums, in excess of a11 needs for  ezpcnses of state super- 
vision, arc tnltcn by the States a s  rcvcnue for gcneral purgoscs. I f  
this moncv wcrc not thus demandcd of life insurance companies l t  
wonld be ilsed under the law and policy contracts, to  reduce the iost  
of insurance t6 policy holders.. 


I n  August 1'30s the Nat~onal  Conrention of Insurance Commis- 
sionc~.s, in s&sion i t  Detroit, Nich., in  an cfl'ort to cornpat tl& grow- 
ing eri!, adopted a report and recomxyudation ,on the Injustice and 
inequailty ot llfc insurance taxation. I n  thls  report thc commls- 
sioncrs clearly pointed out tha t  life insurance taxcs a re  a burden on 
thc ~ ~ o l i c y  holders and not on the company, and made this statement 
nrnpng othcrs : 


Life ins~u.ancc tnses either increasc the cost of insurance or di- 
minish thc amount of it. In  the one case thcy fall on ;!e policy 
holders, in the other on the beneficiaries of the Insurance. i h c  State 


hl io~~ld not permit tlw misappropriation of these funds by insurance 
management; i t  should not itself divert them from their intended use." 


I t  secrns to me this statement of the commissioners applies equally 
well to the General Government. I sincerely hope rou will be able 
to take tha t  ricw, and contribute your valuable assistance to the interest 
and protection of the citizens who invest their money in life insurance 
policies. 


Tours, respcctfuliy, J. R. CLARK, Pt'esident. 
i- 


Co~uamus ,  Onro, June 24, 1909. 
Hon. CHARLES DICK 


United States s)enatc, 1Vos7&ington, D. 0.: 
The executive committee of the Ohio State Life Insurance Company ' 


respectfuliy requests tha t  such companies be not  included i n  the pro- 
posed lam to  tax corporations. 


LEWIS C. LATLIN President. 
JOIIN N. SARYE~,' secretaru. - 
D ~ T O N ,  OHIO, J U ~ C  24, li09. 


Hen. CHARLES DICK, 
Tl'oshingto~i, D. C.: 


As large manufacturers, we enter vigorous protest against corporation 
tax. 


BucKnrn IRON ASD BBASS COMPANY. 


DAYTON, OHIO, June Pk25, 1909. 
IIon. CHARLES DICK, 


lVoshingtorz, D. C.: 
Representing nearly 400 stockholders of the City Railway Company 


of Dayton we protest against the passage of the corporation-tax amend: 
ment a s  ah injurious and discriminating measure. We t rus t  tha t  you 
will vote against passage of same. 


Tns, Crrn RAILWAY Coarpmn, 
E. D. GRIMES, President. 


DATrox, OHIO, June 24-25, 1909. 
Hon. CHARLES DICK. 


Washingtoit, D. G.: 
We protest against the passage of corporation-tax amendment as  


a n  injustice to  stockl~olders in, corporations. 
THE TOWER VARNISH A S D  Dnnan CO. 


DATTOS, OnIo, J w c  PG, 1909. 
Hou. CHARLES D!CK 


Washmg~on, D. 0.: 
The proposed corporation t ax  is unjust discrimination. R e  very 


respectfully protest. 
C R A ~ O R D  NCGREGOER 6; CO. 


DAYTOY, ORIO, June 26, 1909. 
Hon. CHAULES D r c s  


United States i e f~a te ,  Wasitington, D. G.: 
we. respectfuliy but  vigorously protest against proposed t a r  on cor- 


poratlons. 
I I O M E  TELEPHOSE COJIP-~NY 
J. E. FmGuT, Vice-~resid4tt.  - 


DAn~ox,  OHIO, June 26, 1909. 
Eon. CHARLES DICK : 


please file our earnest protest against proposed tax on corporations. 
SEYBOLD M a c n ~ x n  CO. - 


Hon. C n a n m s  Drcr ,  
Senate: 


DATTON, OUIO, June PG, 190.9. 


Proposed tax on corporations i s  a double tax and unjust. We ear- 
nestly protest against it. 


JOYCE, CRIDLE & CO. 


DAYTOY, 0010, J w e  PG, 1909. 
Hon. CHARLES DICK, 


U91itcrl States Senate, Slhslbington: 
We respectfully protest against corporation tax, a s  we consider it 


unfair. 
I ~ R O ~ X E L I ,  CO. 


DAYTOY, 01110, Jime 27, 1919. 
HOU. CHARLES DICK 


Uqlitcd Statcs ~ k n a t e ,  ~~asi i i r rgton,  D. c.: ' 


We earnestly protest against tar ing the incomes of corporations har- 
ing unlisted securltles. 


THE LOWE BROTIIERS' CO~I?AXT. 


DAYTOX. OU10. June 2;. 1903. 
Hon. CEARLES DICK, 


7JnitetZ States Senate, Washi91gtos, D. C: 
\Ye respectfully but earnestly protest against proposed tax on cor- 


porations. I t  is decidedly unjust. 
STOMPS BKiRILIXARDT COJIPASP. 


feel corporntiol~ tax is a n  u n j m t  discrlminatiou againqt corporate 
interests of the country. We prefer a Stamp tax a s  being more equit- 
able and beiierc i t  easier to collect. 


BEATER SOAP Coar~azx .  


THII DILLER B~ARUB:.CT~~RISG ~~~~~~AST, 
Blufflol~, Ohio, Jane 23, 1909. 


Senator DICK, 
Taslbinr~tos. D. 0. - .  


DEAR SENATOR: The writer incloses a copy of his letter to  Prcsidcnt 
Tnft  and requests tha t  you use your influence to secure the clefent, or 
a t  l e i s t  the modification, of the proposed measure. 


Respectfully, Yours, ~ E T E R  DILLER. 







JUSE 23, 1909. 
To IIis Excellencv W~r,r,ra>r IT. TAFT 


Pwsidcll't of tho U ~ ~ i t e d  ~tat 'es ,  TFaskingion, D. C. 
ESTCEJII :~ SIR : The writer wishes to voice an earnest protest agains 


your recommendation to  tax the net profits of corporations and beg: 
to  point out a few phases of the proposed legislation w h h ,  in  hil 
opinion. merit your further consideration. 


Permit me t o  s t a te  a t  the outset tha t  such legislation would provl 
fatal  to many small industrial corporations. I t  would affect a propert) 
right, by compelling these corporations to  reveal their pr i rate  bushes: 
to  unincornorated comnetltors. - 


~ n o t h e r ~ a s p e c t  of t h  Proposed measure and one which has  appar  
ently escaped the attention of the press is ' the fact  tha t  i t  would wipc 
out  the close corporation. This is quiie right with certain classes 01 
corporations but not with all. The close industrial corporation is r 
time-honored institution, and should pot  be thus ruthlessly deal t  with 
The stockholders whom I represent in  this company would surrende~ 
their charter rather  than  conform to  such a n  invasion of their privatt 
rirhts. 


-SOU advance as  a n  argument in favor of the proposed measure tht 
limited liability of stoclcholders. How about the llmited company whicl. 
is not incorporated? 


You also s ta te  t h a t  it would t ax  success. Beg t o  s tate  t h a t  tht 
a propriateness of this  comment hinges on your definition of the word 
&ny eminently successful men have nearly all their assets in  bondt 
o r  real estate. I am therefore obli ed to assume tha t  you mean bg 
success the effort and enterprise whit% rightly lead to the aceumulatior 
of property. I am unwilling to believe tha t  you have fully considerec 
this  phase of t h e  subject and tha t  you would wittingly substitute en 
ter  rlse for  property a s  the basis of taxation. f beg to  suggest t h a t  a wisely enacted national incorporation 
would avoid the  objections to  the proposed legislation and a t  the same 
time yield vast revenue to  the Eederal Gorernment. Noreorer, t h ~  
honest company would prefer. t o  have a national charter and be freec 
from unnecessary s ta te  restrictions. What has become of our much 
vaunted free trade among the States when an Ohio corporation must 
pay a special tax in several States in order to  transact business there '  


1 think i t  can be affirmed, without fear of successful contradiction 
t h a t  small corporations a re  already Paylng much ,more than their pro 
portionate share of taxation. If the Present policy of saddling taxa 
tion on the corporations is to  be continued, the day is not f a r  distanl 
when the small corporation will be tared out of existence. 


There is still another phase of the proposed measure, but the write1 
holds you in too lugh csteem to  assume tha t  this measure is to be mad< 
a subterfuge for  t ~ r i t f  reform. ?Pis would iodecd be "welding a 
pewter handle t o  the wooden spoon. 


Respectfully, yours, 


DITTO~, O ~ O ,  J Z ~ I I C  37, 190.9. 
Hon. Cnnnrxs DICK 


Waslitagtb~i, D. C.: 
We respectfully but earnestly protest against proposed tax on tor. 


norations. 


DITTOS, OHIO, Jroze 25, 1909. 
ITon. CRARLES DICK, 


United States  Scnatc, TTas7lirrgtorz, D. C . :  
V e  respectfully but earnestly protest against the proposed t ax  on 


corporations. 
THE C. n'. R I l ' J 1 0 s ~  .Co. 


DATTos, Onlo, JUIIC QF, 1909. 
II0n. CHARLES DICK, 


Ufiitcd s t a t e s  Scrlatc. TTasltirrotorr. D. C.: - ,  - 
We respcctfully but earnestly protest against proposed tax on cor- 


porations. 
SPECD~EIIL  BIOTOR CAR Co. 


Artnos, O1110, Jllllc 26, 1909. 
11011. CIXARLJX DICK 


Scnatc ~l laarbe(  Tcrshirrgtorl, D. C .  
BIT DEIE SEX-~TOI: : Judging from the debates in Tour honorable body 


in the very reccnt p'ast, one is almost forced to ?lie conclu$on tha t  
newspapers and nerspalwr enblishers constitute a class of undesir- 
able citizens " who. instead 'of havinr  the r izht  of nrotest. nnrht  to 
keep quiet and be 'glad the r  a re  aliv;. But-n0twiti;stanailig-tpe-uk: 
favorable opinion which yo& body entertains of tha t  class to which I 
belong, I am nevertheless goin= herewith to make my second wotest  
concerning legislation n o f  before your body. And - t h a t  protest is 
w a i n s t  the eassaae of Ilic cornoration-tns bill. 


-111 the fir& pia& the (1n-i <ou pass tha t  measure tha t  day you will 
confess tha t  the principle bf'protcction, t h a t  our rerenues should be 
raised by a tariff is a snaie  and a delusion' tha t  i t  is a failure and 
t h a t  the ~ e p u b l i c b  pai tv admits tha t  i t  i s  'such If this n t t i t u h  is 
correct. then I would ask- how do 1-ou exnect tlie Rrnublicnn nnneri i f  


~)laced~unon one nariicular class of our nconie? Wliv should a cornora- 


corporation, fcel about it.. Tor is i t  on behalf of this compauy alone 
tha t  I nrotest. As a n  indiridunl I own stock in a dozen nthrr  cnr- 
Doratio& all of which under this most unjust measureki l l  be affeci68. 


I have'not taken a censur, to  find how others regard the mcasure but 
I have vet to  encounter the first man n h o  has made a succcss 02 his  
own business who is in  favor of it. I t  will please the socialists. I 
hare heard of no one else who has so fay manifested any ecstatic delight 
over it. We a re  going to have the devil's own time of it to keep Ohio 


Eepublicau next year. Pass this bill and, unless I miss my mess, it 
mill be impossible to 1)rerent a Dcmocrntic legislature. 


Yours, very truly, 
TIIE BEACOS JOGRSAL COXPASY, 
C. I,. I C s l c n ~ ,  dimager. 


DAYTOS, Omo, J u n e  e9,1909. 
Eon. CHARLES DICK, . . 


Zif~ited s ta tes  seaate, WasAi?rgtort, D. C.: 
TTe believe tha t  the tax on corporations as  proposed would interfere 


with return of prosperity and be a seriois handicap t6 future develop- 
ment. We respectfully enter protest. ' I 


DAxTOX BREWERIES COUPAXY. 
L 


COLUXBGS, OHIO, June  S, ,W)S. 
Hon. C n a a m s  DICK 


United States &ate, Washdnoton, D. C. 
DEAE SIR : We write you with reference to  the proposition now under 


consideration looking tomard the taxation of net profits of corporations.. 
TVP rln nnt knnw whether the idea has taken the form of a bill. but. 


Ours i s  a n  incorporated companJ 
citv and countv taxes. We nnr  a franchise 
f i z t  i z o n n u r  ko i ta i .  In  return we-eet  from the city and counts pra- 
~ 6 ~ 0 ~ ~ ~ d ~ d ; a h t a g e s .  The State @ants us in return privileges a s  a 
corporation not  conferred on individuals. It limits the liability of our 
stockholders, etc. From al l  three we get certain direct, well-defined 
benefits in  return for  the payment of our money. The General Govern- 
ment r ln~9 nnt aronose to @me us nor do anvthinz for  us in  return for 
tllFhGbs i e  ire-kuppor 


Another thing is this : 
ness we are. both in and 
individuals 'or partnerships, 
sell in^ coeds to  the same n e o ~ l e  we do.. TI -------  - ~ 


special fax. To be sure, 
l r r r t  nrlil~nrr the new tax 
a i ; i e - & % - ~ d ~ ~ i s r  p a h e r s h i p s  to  either tinderseli us  or cut  severely 
into our fair  and legitimate profit, or else lose our customers. While 
we instance our own case, the same thing mill apply to  all others. This 
is an unfair ndvantage in favor of th? nonpaying party. The Govern- 
m m t  virtnnllv reduces the nrofit comlnz to us to  the ndvantage of an 
inairidci1-6r bartnership coinpetitor, an3  gives nothing in return. This 
is not only confiscation, but the Government i s  in addition aiding the 
nartv who nays nothlng, to the detriment of the corporation whose 
h r o p h y  i t  has  taken. 


another  thing is, t h a t  the inquisitorial report a ,corporation is obliged 
t o  make leaves but  little to be guessed a t  concernlnc ~ t s  business. The 
very vitals a re  exposed. Ton know any careful business man jealously 
guards the secrets of his books and business. Yet here is a case where 
the whole of a company's business becomes a part  of the public record. 
Secrecy upon the ,official who handles the report may be .enjoined, but 
the idea of divulging tha t  which 1s requlred of n corporation 1s so very 
repugnant to  the average man tha t  ~t alone should condemn the act. 
Not only this, but  the ?nformatlon given would undoubtedly be, in a 
good many cases, to  the Injurr of those reportlug. 


KO doubt there are other Herious objections to the measure. These 
suggested m e  bad enough, from a practical business point of view, to 
kill such a n  act. 


We respcctfully ask you to use your influence against this scheme and 
ro te  zgainst this or  any like measure. 


Tery respectfully, yours, THE GREEX-JOYCE CO., 
By JOHR JOTCE, Jr . ,  President. 


DAITOS, 01110, J a m  28, 1909. 
Don. C ~ r a m E s  DICK 


Cttited States &!late, TTashirlgto~z, D. 'C. 
Dnlm SIR : K e  have just telegraphed you as  follows : 


We respectfully protest agamsf, the unjust discrimination and In- 
eqpitable corporation tax 1)ro~osed 


.Che collection of a tax on the net earnings of corporations, a s  pro- 
posed in the bill before the Senate, is to  us most unjust, discrim!na- 
ting, and inequitable, and we earnestly and respectfully protest against 
~ t s  passage. Were all corporations of the same amount of capltaliza- 
tion, or had they all tlie same percentage of earnings, there would be 
less of the inequitable situation than there now esists in i t s  present 
form. Talie for instance the company the writer represents: We 
i r e  one of kve subsidiary'companies the stock held by holding com- 
pany in New York. with a large issu)e of collateral bonds. As we un. 
lerstand the  proposed action, each subsidiary companv would pnv a 
Z per cent tax upon its net earnings, and, after deducting pll operating 
?xpenses, wonld pay over to the holding company all of ~ t s  net carn- 
pgs,  n large portion of which would be paid as  interest by the hold- 
ln* company. You will thus see thnt in reality we would be paying 
tag upon t h a t  portion of our earnings representing interest on bonds. 


Then, too, on general principles i t  seems to us eminently unfair tha t  
Ln, individual engaged i n  business alonpside of 11s with the same 
:apitalization and equally as  large earninps, and i s  fully protected 
n his commercial rights as we a re  protected, would avoid any tax 
shatcver ; and  on top of this we have registration and annual  taxes 
)n account of ou,r incorporat!on to pay in erery State  of the Union 
vhere we mainfaln a n  office lu  addition to our regular s tate  )roperty 
:ax tha t  we like all others. must pny thus piling 111) aga!nst our 
:orporations 'n rus t  amount of tax, the b;rden o nhlch \ye should 
)e asked to  bear. We hope the measure may not pass the Senate. 


Tery truly, yours, 


DEAR SIR:  Referring to  the proposed law to Ins  the income of cor-' 
)orations, we beg to state that  while we n-ould not lie dircctly nffccted 
y such a measure, wc are opposed to the proposed Inm. 


I t  is, i n  our judgment, un-.4merican, a s  i t  directs tomard a particular 
lass. I t  possesses an element of socialism. I n  our jodgmcnt a stamp 
ax, or some tax of a general nature tha t  would not be any great 
~urden to any  particnlar class. would be more satisfactory to  nll and 
ess disturbing to the commercial intcrcsts of our country. 







The suggestion tll?t the proposed t ax  rou ld  give the fedcral author- 
ities a full opportunity to supervise the acts of corporatlons docs not 
seem to us to be mlid. A commission appointed for tha t  purpose, 
similar to the railroad commission, vested with definite authority, would 
be, to our judgment, mom effective. 


We trust  tha t  you mlll take a slmilar view to.ours, and  we ask you 
to vigorously oppose the proposed law to  t ax  the income of corporations. 


Yours, very resWctfully, 
r LEWIS WALD & Co. 


CIXCINXATI, OHIO, June 28, 1909. 
Eon. CHARLES DIsE, 


United States Seaate, Wasitington, D. 0. 
MOST '(VORTHY REPRESENTATITl3: The proposed law taxing the in- 


come of corporations, a s  a t  present drawn, will apply to  mercantile 
rornorations. which under the existing laws a re  certainly ~ a y i n g  all - - -  - iP-& more 'than their iust  share of tlie taxes. - - - - - - - - - - - - - - - 


It would be unfair td tax us a s  a corporation unless individuals and 
copartnerships with whom we come i n  competition a r e  likewise taxed 
~ronort ionately the same, whereas it is only proposed to tax carpora- 
tions. 


Please look a t  it from a reasonable standpoint. 
We are, very r e s p ~ t f u l l y ,  yours, 


THn ALMS & DOEPKE COMPANY, 
Wbf. H. ALMS, President. - 


CINCINNATI, OHIO, June 1. 1909. 
Hon. CHARLES DICK 


wnahinchon. D. 0. ,.--..... " , - 
Dnan SIB: Referring t o  the  ro osed Aldrich bill in  regard to  2 per 


cent tax on incomes of over $!,080 to  be paid by corporatlons alone 
we think It Is unfair and  we can not see why professional men farm! 
ers. ea~i tal is ts .  firms: and others tha t  have incomes over $5,00O'should 
bi-'exeinpt. At  any rate, we believe t h e  merchants throughout the 
country a re  taxed sufficient1 without any  additional burdens. We 
t rus t  you can see it i n  this  fight and t h a t  you will vote against tlils 
proposed measure. 


Respectfully, THE ~IDYER W1Sn & KAICHEX COMPANY, 
By SIG. W ~ s n ,  'vice-president. - 


DELAWAEm, OHIO, June 28, 1909. 
Hon. CHAULES DICE 


~ ~ a s i i i l t j t o n ,  D. C. 
DEU S m .  Will you do me the  favor of forwarding to me a copy 


of the bill now before the Senate providing fo r  the  taxation of the  net 
earnings of corporations? - For some clients of mine here I am particularly interested to  know 
whether b this pro osed law t h e  reports of corporations as  to  their 
earnin& wyll be publfc propert:. Any information which you can give 
as  to  this point f i l l  be appreciated very much. 


Thanking you in advance fo r  the favor, I am, 
Very respectfully, F. A. NCALLISTEB. - 


DELAWABE. OHIO. June 29. 1909. 
Hon. CHARLES DICK, 


United States Scnatc, Washington, D. 0 . :  
On-behalf of members of building and loan associations of Delawarc 


County Ohio, we respectfully urge t h a t  you use your best efforts t c  
these savings institutions of the wage-earners from proposec 


corporation t a r ,  a s  was t h e  case i n  the old mcome-tar law and thc 
Spanish-American war stamp act. 


THE FIDELITY BUILDISG ASSOCIATION AND LOAN COXPANY, 
D. H. BATTENFIELD, Presldent. 
PEOPLE'S BUILDING ASD Loan CoMPaXS, 
Cr RIDDLE, President. - 


Yomss~OwTr, OHIO, June 29, 1909. 
Hon. CHARLES DICE, 


United States Senate, Washington, D. C.: 
proposed tax on corporations will be disastrous to  building associa 


tions. Ten thousand working people in  this  city would suffer. Exempt 
the associations. 


T n n  Holm SATIXGS ASD LOAN COJIPA?~~. 
- 


TOLEDO, OHIO, June ~ 9 ,  190.9- 
Hon. CHARLES DICE, 


United States Benate, Wasi~ington, D. C.:  
This association, the pioneer i n  northwestern Ohio, has been tht 


means of the building of several thousand American homes. Oui 
fifteen hundred members protest against t h e  .contemplated 2 per cen 
corporation tax, unless a s  proposed by Presldent Tuft,  tha t  associa 
tions of this character be esempt therefrom. 


THn TOLEDO SAVINGS ASSOCIATION, 
A. L. SPBIXG, Secretary. - 


TOLEDO, OHIO, June 29, 1909. 
HOU. CITARLES DICK, 


United States Senate, Wasiiiagton, D. C.: 
The 18,000 building association members with average holdings o 


less than $300 each, represented by the-Toledo Building Asso~iatioi 
Lea-me, urgently protest agamst t h e  strikingly unfair discriminatiol 
the 2 per cent corporation tax will inflict u on us. If we nre not ex 
empted as  proposed by President Taf t ,  i t  m h  ruin our present invest 
mcnt and will drive beyond the reach pf the makers of American home 
the GOO 000 000 of specla1 home-buildmg funds now held and used b: 
building' ass'ociations i n  the  United States  fo r  tha t  purpose. 


A. L. SPRIXG, Sccrctary. 


' ~ O E X G S T O ~ N ,  OHIO, June  80, 1909. 
Eon. CHAULES DICK, 


United States Senate, Washingtom, D. 0 . :  
Proposed corporation t ax  will work a hardship t o  building associa 


tions. I n  former acts of this  nature they have been erempted and the 
should be exempt now. Working people everywhere will .benefit b 
thcir exemption. 


J. R. WOOLLY, 
Vice-president Home Having8 and Loan Comnpany, 


ERIDGCPOCT, 01110, J m v  %?, 1909. 
lenator DICK, 


ll'ashitlgton, D. C.: 
Please oppose t ax  on building and  loan associations. 


W. W. SCOTT. 


KosrrsLs, Onro, Juice 23, 1909. 
Ion. CnAnLEs .DICK, 


TTaslugagton, D. 0.: 
Can not stand 2 per cent tax. Get building and loan epmpanies 


xempt 
The Ho e Savings and Loan Compnny, C. H. Gallup 


pres%dent The Ohio Mutual Savinw and Loen  om! 
pang ~ e d r ~  C. Ellison, president. '?he Union Savings 
and  'Loan Company, H. Q. ~ a r g b n t ,  president. The 
Mutual Building and Investment Company, j. 3. 
Sl'ilberding, secretnry: The Ohio Sovlngs and Loan 
Company, Henry Grombacher, secretary ; TQe, F'rovi- 
den t  Bullding a n d  Loan Company, W. R Dunbar, 
secretary. - 


CLEVELAND, OHIO, Juim es, EW 
%on. CEA~LES DICK, 


United States Benate, Washiwton, D. C.: 
We solicit your earnest  endeavor t o  exempt building and loan asso- 


gations from the  corporation t a r ,  a s  in  this case the burden would fall 
d on thrifty working men and  women trying to  pay off mortgages on 


houses. 


TOCXGSTOWN, OHIO, J u n e  28.1909. 
%on. CHARLES DICK, 


United States Senate, Washington, D. C.: 
Building and loan associations should be exempt from proposed cor- 


)oration tax: Similar acts in the ast  have always exempted them. 
Such esemptlon would benefit 400,00t wage-earners in Ohio alone. 


TAMES 31. 3ICKA1, 
Pice-President Ohio Building Association Lcogne. 


HA NIL TO^, Onlo, Jutte ZY, 1909. 
Senator CHARLES DICK, 


Washangton, D. C.: 
1\Ieans ruination to  building associations, unless exempted from cor- 


?oration tax. 
THD H o m  LOAN AND BUILDING ASSOC~ATIOX, 
0. V. PARRISE, Vice-President. - 


DATTOX, OHIO, June 27, 1909. 
Son. CHARLES DICK, 


Washingtom, D. C.:  
We urge to  use your efforts to exempt mutual building and loan asso- 


.iations from income tax. Se-ien thousand maye-earners and small 
lavers in  this association alone would thus be taxed. 


AMERICAN Losx  ASD S a r l s c s  .4ssocr .~rro~.  
- 


BELLIIRE, OHIO, June 28, 1909. 
~ ~ n . '  CHARLES D r c ~ ,  


Senate Chamber, Washington, D. C. 
Over 5,000 working people ask you to oppose bill to  tax incomes of 


juilding associations. 
T n c  BUCI<ESE SATISGS ASD LOAS Co., 


By 1%'. G. MCCLAIS, Sccretniru. - 
CoLvmcs ,  OHIO, June 27, MOD. 


Hon. CRAULES DICK 
United States ~ L n a t e ,  TPas7aington, D. C.: 


Building and loan associations should be exempt in  proposed cor- 
poration tax. 


L. L. R.\XKIX. 
7 


DArTos, Onro, June 27, 1909. 
Hon. CHAULES DICK, 


Washtngton, D. C.: 
On behalf of 50,000 wage-earners who have their savings in the I h y -  


ton building associations you are urgcd to consider the justice of h a v l u , ~  
bui:4ing associations exempted from the  0l)eratiou of the propused tar 


~IARIIXTA, Ouro, J u n r  07, 13W. 
Senator CHARLES DICK 


~ a s l t i n g i o n ,  L). C.:  
E x e m ~ t i o n  building associations from corporation tax earnestly re- 


quested.- 
FRED V7. T o n r m ,  


Secretary Pioneer City Building and Loan Conrgong. - 
NEWARK, 0 ~ 1 0 ,  June ti, 1909. 


Hon. CrrAnLE.3 DICK 
~ ~ a s l t i n j t o n ,  D. C.: 


Building associations should be esempt from colpor.~rion tar. Tour 
influence should be in thh clirectlon and wlll be nppreclatecl. 


B. Al. B.~vGacn. 
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ZASES~ILLE, 01110, Jtcltc 07, 1909. 
Senalor CIIARLES DICK 


~l.ashing!on, D. C.: 
Please use Four influence to secure exemption of building and loar 


associations from corporation tax. 
TIIE EQUITABLE SACISGS COXP~NY, 


By 11. E. UUKER, Secrc ta r~ .  


Kindly use efforts to  have building and  loan associations cxemptei 
from corporation tax. 


THE HOME SA~ISGS COJIPANY. - 
DAYTON, Onlo, Jicm 28, 11D9. 


H0n. CHARLES DICK, 
United States Senate, Washi~tnton. D. C.: 


We respectfully protest against  ihe  unjust  discrimination and  in. 
equitable corporation tax proposed. 


THE COAIPUTISG SCALE COMPANY. 


Amos,  OHIO, June  27, 19m. 
Hon. C n a n ~ s s  DICK, 


ll'askinrlto~t. D. 0.: - .  
Exempt loan associations from incorporation t a x ;  important t o  all 


classes. 
F. If. COOKE, 


Secretary Akroit Saviiigs a n d  Loan Comnpa~lu. 


MANSFIELD, OHIO, JU~W 28, 1909. 
Senator CIranLEs DICK 


Tl'ashingto;~, D. 0.: 
A tax on building and loan associations the savings of the masses, 


In time of peace vould menace i t s  existenGe. 
THE CITIZESS SATIKG A S D  LOAN COJIPASY, 
FRED T. BRISTOR, Secretavy. 


BARXESTILLE, 01110, Jmze 28, 1909. 
Hon. CHARLES DICK, 


Ugaitcd States Senate, TFashiltoton, D. C.: 
Officers, directors, and more thanl,OOO members protest and ask your 


influence for exemption of building associations from 2 p& cent tax. 
PEOPLE'S BUILDIKG AXD LOAN COBIPANY. 
HOME BUILDING ARD LOAN CONPANY. 
- 


ASHTABULA, 'OHIO, Julie 28, 1909. 
Hon. CHARLES DICK, 


Tfashiicgto% D. 0.: 
I n  the bill now pending in the Senate to  tax corporations, we urge 


you, in the name of fourteen hundred stockholders of this company 
to  use Sour influence to  have building associations exempted from thd 
tax. 


TRE PEOPLE'S BDILDIN~ LOAN CO~IPANY, 
Gco. B. PAISE, President. 
A. H. TYLER, Secretary. 


USSILLOX, OHIO, Julie 28, 1909. 
Ilon. CHARLES DICK, 


U.~tited Statcs Scnate. Washinoton. D. C.: 
Our association, representing about two million assets and 4,000 


members, pray for esemption of such institutions from operations of 
corporation-tax bill. 


THD FIRST S s r r s c s  a m  LOAN CO. - 
CISCINNATI, OHIO, J l l l l ~  PG, 1909. 


H0n. CHARLES DICK, 
United States Scnate, Wasltingtolt, D. C.: 


Three hundred and twenty-five- thousand building and loan associ. 
ation members in Ohio respectfully urge you to  secure proper exemption 
from proposed tax on corporations. Congress has aln-ays granted 
building and loan associations exemptions from the operation of pre- 
vious taxes on income. The proposed tax, if it includes building and 
loan associations, will be unjust and a t ax  on the th r l f t  of the  ~ a g c  
earner. 


A ~ ~ E R I C A N  BUILDISG ASSOCIATION NETS, 
H. S. ROSESTiIAL, Editor. 


Senator CmnLcs DICK, 
Gititcd Stoics Gcncctc, TT'aslciilflio~~, D.  C.: , 


The IIamiltou County 1,eague of Building and  Loan Associations di- 
rects me to again call your attention t o . t h e  necessity of esemptin: 
the incomes of boildinz and loan assoclatlons from the operations of 
the proposed corporati& tax. 


FRED BADER, President. 


1 1 0 ~ .  CHARLES DICE 
Unifed Stales icolate, Waslti~lgtoir., D. 0. : 


Stark County building associations, mith 7,500 members, urge neces- 
sity of exempting their incomes from operation of proposed corpo- 
ration tar .  


BIIDDLETOWX, 01110, JZ~IIC 28, 1909. 
United States Senator DICK 


l~oshitiflto& D. 0.: 
Use your influence to exempt bnilding associations from corporation 


tax, . 
Trrn BIIDDLETO~N BUILDISG A S D  LOAN AssOCI.~TION. 


C o ~ u m u s ,  01x10, JJIIIC PS, 1909. 
Hon. C r r a ~ ~ ~ s  DICK 


Uriited Stotes ~c)natc ,  Wasltingtor~, D .  C.: 
Representing the b~iilding and loan associations of Ohio, with half 


million members and depositors we respectfully urge tha t  you exempt 
from the corporation-tax bill the  building and loan assoclntions. 


CHAS. 1%. BROWN, 
secret at‘^ Ohio Building Associatiow Leogtre. 


C o ~ c u n c s ,  Onro, June P8, 1909. 
IIon. CRARLES D r c s  


~ ~ a s ~ ~ t n g i o i c ,  D. 0.: 
The Columbus.Lengue of Building and Loan Associations respectfully 


uraes tha t  buildlng and loans associations be exempted from the pro- 
pozed corporation-tax bill. 


JOHN F FERGus Ptcsidettt. 
EDWIN ~. ' A r ~ ~ ~ , ' k 3 e c ~ - e t ~ t y .  . 


The VICE-PRESIDENT. The question is on the amendment 
of the Senator from Ehode Island [bIr. ~LDBICH] to the substi- 
tute proposed by the  Senator fronl Massachusetts [IIr. LODGE]. 
The Secretary mill call t h e  roll. 


The Secretary proceeded t o  call the roll. 
Mr. CHAhIBERLAIN (when his name was called). I am 


paired mith the jumior Senator from Pennsylvania [Mr. OLIVER] ; 
but I transfer tha t  pair to  the j:nior ,Fenator from Maryland 
[hfr. SNITII], and rote. I -rote nay. 


Mr. BACON (when hfr. CLAY'S name was called). B y  col- 
league [Mr. CLAY] is necessarily absent from the city. H e  is 
paired, a s  I understand, with the Senator from Massachusetts 
[Mr. LODGE]. If  my colleague were present, he mould rote 
" nay." 


Mr. DILLIXGHAU. (when his name was called). I ha-re a 
general pair with the senior Seuator from South Carolina [Mr. 
T a ~ a r a ~ ] ,  who is  absent. I transfer tha t  pair to  the senior 
Senator from Maine [Nr. KALE], and vote. I vote "yea." 


Mr. GUGGENHEIRI (when his name was called). I have a 
general pair mith the senior Senator from Kentucky [bfr. p ~ ~ N -  
TER], who is detained from the Senate by illness. I trausfer 
that  pair to  the senior,,Senator from Indiana [Mr. BEVEBIDGE] 
and rote. I Tote "yea. 


hlr. HUGHES (when his name mas called). I am paired 
with the senior Senatoq'from Oregon [1\Ir. BOURNE]. I f  he were 
present, I should vote nay." 


Mr. JOKES (when his name was called). I have a pair with 
the junior Seuator from South Carolina [Mr. SMITH]. I traiis- 
fer that  pair to the junior Senator from Wisconsin [Mr. STE- 
PHENSON] and vote. I vote " yea!' 


Mr. LODGE (when his name was called). I have a general 
pair mith the Sellator from Georgia [Nr. CLAY]. I transfer 
that  pair to my colleague [Mr. CRANE], who mould vote 
if present, and the  Senator from Georgia would Tote 
vote "yea!' 


Mr. McLAURIN (when his name was called). I have a pair 
with the junior Senator from Michigan [Mr. S ~ T H ] .  I trans- 
fer that pair to the senior Senator from North Carolina [Mr. 
SIACMONS], and vote. I rote  "nay." 


Mr. OVERMBN (when Mr. SIararox-s's name was called). I 
desire to announce that  my colleague [Afr. SIMMONS] is  1111- 
aroidably absent. H e  is  paired with the juuior Senator from 
Michigan [hlr. SMITH]. I f  my CoIIeague werepresent, he n-ould 
vote " nay." 


11s. RAYNER (when the name of Mr. SA~ITIX of Maryland 
mas called). Aiy colleague [hlr. SMITH] is absent op accouut of 
serious sickness in  his family. H e  is  paired with the junior 
Senator from Pei ins~lrauia  [Mr. OLIYER]. 


The roll call was concluded. 
RIr. DAVIS. RIy colleague [Mr. CIARI~E] has be?u de- 


tained from the Chamber for sereral days ou account of the 
very critical illness of his son. I Ie  is  llaired with t h e  juuior 
Seuntor froin Delaware [Air. RICIIARD~ON]. If illy colleague 
were preseat, he would rote  " nay." 


Mr. BAILEY. I desire t o  announce that the Senator from 
South Cnroliun [Mr. TILLMAN] is unnroidablg absent, but that 
if he were present he would 1-ote "nay." 


The result was announced-yeas 45, nays 51, a s  fo1lo~-s: 
TEA S 4 5 .  


hldrich Cullom C:nsgenhcim Perkins 
Bradley Curtis I Iesl~urn Piles 
Branflegee Depew Johuson, N. Dak. Hoot 
Briggs Dick Joncs Scott 
Brown Di!iingharu liean Smoot 
Burliett Ijison 1.odqe Sol!lerland 
13urohalu ill1 I'ont Lorimer \Vsmer 
Uurrons lclkins AIcCnmbcb Warren 
Burton ]?'lint iYc!!son Wetmore 
Carter Frgc Kixon 
Clark. Wyo. Gallinger Page 
Crawford Gnwble I'enrose 
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XOT TOTISG-17. 
I?ereridgc IIalc Richardson Stephenson 
l%ourne 1Iughcs Simmons Tillman 
Clarke, Ark. Kixon Smith hld 
Clap Oliver Smith: hfi& 
C r a b  Parn tc r  Smith, S. C. 


So Nr. Encox's amendment to the amendment was laid on 
the table. 


Mr. BURKETT. Mr. President, some days ago I offered an 
nmendment intended to be proposed by me. I do not care to  ask 
t o  hare  it considered this evening; but I shall aslr tha t  it be 
printed in the RECORD, and that  i t  be referred to the Committee 
on Finance in  charge of this bill. I will say that  mhen I offered 
the amendment I simply asked to hare it lie on the table until 
t h e  proper time arrived for i ts  consideration. I shall not ask 
for a Tote upon i t  to-night. 


The VICE-PRESIDENT. In  the absence of objection, the 
amendment will be printed in  the RECORD. 


The amendment referred to  i s  a s  follows: 
At the end of line 14, pnge 2, strike out  the period and Insert n 


colon and the words: 
"Pvocided, however, Tha t  nothing in this section contained shall apply 


to  fraternal beneficiary societies, orders, or associations operating under 
the lodge system, including labor organizations, and providing for  the 
payment of life, sick, accident, and other benefits to  the members of 
such societies, orders, or associatlons, and dependents of such members." 


Mr. CLAPP. Mr. President, I hare a substitute which I de- 
sire to offer. I shall be rery brief. It is a reproduction of the 
amendment introduced by the Senator from Rhode Island [Mr. 
QIJIRICH], with the exception that it strikes out a l l  the 
provisions of the amendment nhich exempt a corporation 
from paying the tax  where the income is derived from 
diridends upon the stock of other companies subject to  t as -  
ation. 


Mr. ALDRICH. I would suggest to the Senator from Min- 
nesota that  the amendment is not now in order. 


Mr. CLAPP. It strikes me the Senator from Massachusetts 
[Mr. LODGE] having withdrawn his amendment, tha t  leaves the 
amendment of the Senator from Rhode Island, a s  he announced, 
a committee ameudment, and it can be perfected by this amend- 
ment. 


The VICE-PREBIDENT. It can be perfected by adding 
thereto, but not by striking out. The Senate has just voted the 
amendment in. An amendment to  add to i t  is in order, but not 
a n  amendment to strike out any part of it. 


Mr. CLAPP. I am not particular about it. As suggested, it 
will be in order in the Senate. I t  is getting late anyway, and 
I mill not press i t  now. 


The VICEPRESIDENT. The Senator from Ninnesota, then, 
withdraws his amendment. 


Mr. DICK. Mr. President, I send to the Secretary's desk 
a n  amendment, which I ask to  h a w  printed in the RECORD for 
future consideration. I t  is for the purpose of exempting build- 
ing and  loan associations from the  operation of this act. 


Mr. ALDRICH. I suggest to  the Senator from Ohio t h a t  he  
hare the amendment referred to the Committee on Finance. 


Mr. DICK. Then, I ask, a s  suggested by the Senator from 
Rhode Island, tha t  the amendment be referred to the Com- 
inittee on Finance. 


The VICE-PRESIDENT. Without objection, the request mill 
be complied with. 


The amendn~ent referred to is  a s  follows: 
In the new section on page 2 line 1 4  after the word "imposed" 


insert the words: "l;vol;ided, hobeve,;  hat for  the purposes of this  
act  bqflding and loan associations shall not  be deemed cor~ornt ions for 
profit. 


Mr. BULICELEP. I desire to  offer a n  amendment to  the 
pending amendment a t  the end of line 9, and I ask tha t  it be 
printed in the RECORD. 


The TICE-PRESIDEXT. I n  line 9, a t  what point? 
1 Mr. FLIKT. On what page? 


Nr. BULKELEP. On the first pnge. 
The VICE-PRESIDENT. The nlnendment may be printed, 


in  the absence of objection, but  the amendment can not be re- 
ceived a t  this time. Docs the Senator simply offer it i o  be 
printed for inforination? 


JIr. BULIiELET. No, s i r ;  I ask to  h a w  i t  printed i n  the 
RECORD; nnd I shall call i t  up a t  the first opportunity. 


The VICE-PRESIDENT. Therc is  no objection, the Chair 
presumes, on the part  of the Senate to hare the amendment 
printed in the RECORD, but i t  can not be receired a s  a n  amend- 
ment offered, a s  i t  i s  not now i n  order. 


Mr. BULKELEY. I aslr that  the amendment may be printed 
in ihe RECORD. 


Thc VICE-PRESIDEST, Without objection, the anlendment 
will be printed in  the RrconD. 


The nmendmeut referred to is a s  follo~vs: 
fifter line 9, on page 1, insert: 


Except mutual insurance companies or  corporations, and companies 
or  corporations transacting business upon the mutual plan for  the 
benefit of i ts  mutual policy holders." 


The VICE-PRESIDEXT. The question i s  on agreeing to the  
amendment a s  amended. 


Mr. BACON. Mr. President, I want to  say a few wosds in 
regard to that  matter. Some twelve years ago, mhen the Ding- 
ley bill mas before the Senate, I roted for a n  amendment very 
similar to  this, but more carefully guarded. As I favor the 
principle involved, I shall not vote against this amendment, but 
I want it put in  more proper shape before I vote for it. I am 
in favor of taxing corporations, but I am also i n  favor of tax- 
ing other accun~ulated wealth a s  well a s  corporations, such a s  
bonds, and so forth. I should now vote for this amendment, 
if it were properly guarded according to my view of it. If t h e ,  
amendments offered by me, which cared for religious, benevolent, 
charitable, and educational institutions were adopted; if the 
amendment were properly guarded a s  to  fraternal orders, which 
have organizations in which there is profit made, but in  which 
there is no individual profit, where the profit is made solely and 
entirely for the mutual benefit and assistance of the members of 
those orders; if mutual insurance companies, which have no 
stock and which a re  intended simply for the mutual benefit of 
those who a r e  insured and who a r e  interested in the corpora- 
tion, were properly cared for ;  if there were proper exemptions 
of the thousands of mercantile houses which h a r e  been organ- 
ized a s  corporations; if the prorision which would sanction the 
holding of stock by one corporation of other corporations m-ere 
not in i t ;  and if we had had the opportunity, which I think me 
were entitled to, to  vote, first, upon the question of the income 
tax, and tha t  had been defeated, I should now rote  for  this 
amendment. As it is, while I shall in  the  end vote for it, if i t  is  
pu t  in proper shape, i t  is now not iu proper shape, and therefore 
while not voting against it, I shall a t  this time refrain from 
voting upon it. 


Now, Mr. President, it is said that  we a r e  to have opportunity 
t o  rote on the income tax when in the  Senate. It is manifestly 
improper t o  call upon us to vote for  this amendment and gire 
our sanction to it before we have the opportunity to vote for the 
income-tax amendment in the Senate. Therefore, Mr. President, 
when t h e  bill comes finally before the  Senate and I have the op- 
portunity to  see how fa r  the Senator from Rhode Island carries 
out the nromise which he has made a s  to guarding the ~rovisions 
&Pecting benerolent, charitable,  religious^ and f k e r i a l  orders, 
a n d  mutual associations, and incorporated mercantile establish- 
ments, if it is  put in  shape in these regards, I will vote for  it. 
I particularly protest, howerer, tha t  i t  is not proper par- 


liamentary procednre to endeavor lo  force us  to  first vote on 
this amendment under a device which mas given out to  the 
public a s  intended for the purpose of prerenting a rote  on the 
income tax, which was given out a s  a great parliamentary 
achievement on the part  of the Senator from l\lassachusetts 
ancl the Senator from Rhode Island, tha t  they had so shaped 
matters tha t  we mould be compelled to vote upon the cor- 
poration-tax amendment before we were allowed to vote on the 
question of the income tax. - This amendment is  avowed by 
the Senator from Rhode Island to be intended to defeat the in- 
come tax. I f  so, we should have opportupity to  rote first on 
the  income-tax amendment. Therefore, Bfr. President, I shall 
ask to be excused from voting a t  this time, and  I shall wait 
until I have the opportunity to rote on the income-tas progosi- 
tion before I rote on the corporation-tax proposition, which I 
trust  will by that  time be cured of i t s  present objectionable 
features relative to  religious, educational, charitable, and fm-  
ternal associations and the other features embmccd in my 
amendment. 


Mr. m T B U R N .  Mr. President, before I cast my rote, I de- 
sire to say that  I 30 it i11 rindication of what I believe to be 
the  principles of the Republican party which we represent. I 
have confidence that  the schedules which we have passed upon 
will provide the rerenue necessary for the purposes of the Gor- 
ernment; and I do not propose to rote  for any " fancy legisla- 
tion," if I may so tern1 it-and I do not do i t  in disrespect of 
any other Senator's wishes-until I am satisfied that  the pro- 
tectire tariff policy, represented by the schedules which we have 
passed upon, is  insufficient to provide adequate revenue. I shall 
therefore be compelled to vote against ally ~neasure 1001iill~ to 
the providiig of rerenne in addition to that  until I aiu eho\vn 
tha t  i t  is necessary. 


Mr. DAVIS. Afr. Presiclent- 
The  VICE-PRESIDEXT. Does the Senator from Idaho yield 


to  the Senator from Arkansas? 







Mr. IIEYBIJRN. I yield the floor. 
A .  1 .  The Senator from Idaho sugqests that he casts 


his vote in obedience to the princil~les of the Xepublican party, 
beliering that  the schedules adopted will raise sufficient revenue, 
I desire to say to  him that  if they fail, then we can adopt thc 
other Iiepublican policy of issuing bonds. 


Mr. BULICELEY. Mr. President, I desire a t  this time to asl, 
u n a n i ~ ~ o u s  consent to hare  inserted in the RECORD the documenl 
which I hold in my hand, which corers the rates of taxatior 
imposed by the several States and Territories of the Unite6 
States upon life insurance companies under the laws in effect OL 
June  1, 1909. I mill not detain the Senate by reading it, bul 
I ask that  it  be inserted in  the RECORD. 


The VICE-PRESIDENT. Is there objection to the request oj 
t h e  Senator from Connecticut? The Chair hears none. 


The matter referred to is a s  follows : 
Xatcs of taxat ion inlposcd bv t he  scceral Gtates and  Teri-iiorics of tAc 


United Gtates upon fol'ei~jlz life insurance coclpanies undeo. latos (1, 
effcct on Jutbe 1, 1009, cotnparcb with  tRc ra tes  imposed in. 1871. 


Alaska ...---....--- .. ----....-.....-..------- No tax .  
Alabama .-----....--. I 2 per cent and local--- 2 per cent on moss Dremiums ant 


-- 
Arkansas ---.--..-.-- Local..~ ---....---.--- cent-on premiums les! 


~ ln ims ,  including 'deatl 
endowments, und com 


missions. 
California --..--.-.-- 1 per cent .--.---..---- 1 per cent on gross premiums. 
Co:orado ....-..--.-- 1 per cent and l ~ ~ a l - . .  2 per cent on sass premiums. 
Connecticut ....--.-- 2 per cent ..-.--. Reciprocal t a x  only. 
Delawarc ..-.--..-.- 23 Per cent .---- ------- 2 per cent on gross premiums. 
District of Columbia 1 per cent---..--..---- 13. per cent on premiums, less divf 


rlanrl~ 
Florida .--.--.-..---- 1 Nothing ...----.-.--_. 2 Per cent on gross premiums. I 


--I-". 


Georgia ..-.--....---, 1 per cent and local-.. 1 Per cent on gross premiums an6 
local t a x  in four cities. 


Ha~traii  ....--....---- Nothing ...----------- 2 per cent on premiums, less retwn 
premiums, reinsurance deatl 
losses. all other uavrhnts  tc 


Louisiana 


Maine ---------------. 
3Iaryland -----------. 
Mnss~chusctts 
Michigan 
Ninncsnta ----------- 
Mississippi .---------- 


Missouri -.----------- 
Montana 


iiebrnska ----------- 
Ncvada ..---------.-. 
New Hampshire -.-.. 


New Jersey .-........ 
New blesico --------. 
New Tork --------.-- 
North Carolina..-.. 
North Dakota ----.-. 
Ohio - 
Oklahoma 


Orcgon ----------. ... 


Pennsylvania 
Rbode Islaild .-.-.-.. 
South Carolina .-.-- 


South Dakota -_-.-.. 
Tennessec --------_-_. 


Tcsas  


R a t r s  of ta.rcrtion ii~lposed b y  t kc  s r r o a l  Stntcs nnd Trrritorirs of tltc 
Liflitcd Gtatcs IIPOIL f o l v i g ~ ~  life ins~o.ancc c n ~ n l ~ u i ~ i f . ~ ,  dc.-Coutld. 


1l)er c e n t  ------------ 


Nothing -------------- 
.---.do 
Reciprocal ---_--_-.--- 
3 per cent nnd local--. 
2 per cent -.----------_ 
Nothing -------------- 


Reciprocal .--_-------. 
Nothing -------------- 


1,ocal ---._...._.-.---- 
1 per cent 


---.-do ..-.-.---.------ 


Reciprocal .----------- 
Nothing _.___-._------ 
----. 
1 pr i  c c i  and local--.. 
Sothing -..---.--_---- 
2 i t  cent - - - - -  
Sothing --..--------.. 


.-.--do 


Utah ---------------- -----do ----------------. 


I 


Vermont ------------. Rcciprocnl------..--- 2 per cent on premiums, less divl- I dends. reiosurancc. and retwn 


- ~-~ ... 
I f~ Per cent (about) graded 


license t a x  based on gross pre  
nliums, t,his t a x  being dupli. 
cated in city of New Orleans. 


11 per cent on gross premiums. 
Do. 


i per cent on reserres. 
2 Per cent on gross premiums. 


Do. 
2 Per cent on first year gross pre- 


miums and & per cent on  re- 
newals since 1932. 


2 Per cent on gross premiums. 
?I per cent gross on flrst $6,000 of 


premiums; 2 per cent on bal- 
ance: and local county taxes. 


2 Per cent on gross premiums. 
No t a ~  on premiums or rcserres. 
2 Per cent, less death losses, but 


not less than 13 per cent. 
Reciprocal t a x  only. 
2 per e?nt on gross ~reiniums. 
1 per cent on gross premiums. 
?a Per cent on Eross premiums. 


DO. 
Do. 


2 Per cent on gross prcminms, 
less cancellations. 


2 1)Cr ccnt on premiums, less 
policy clainls and dividends t o  
policy holders. 


3 pcr cent ------------- 
2 per c3ent ....-----_--_ 
S c t l ~ i n g  ...----_------ 


Nothing -------_-----. 
14 per cent and local-. 


Nothing -------------- 


gross premiums t o  compnnics 
not com~lying with the Rob. 
ertson Iav-. 


11 IIF rent on premiums, less state 
taxes on property and divi- 
dends. 


I vremiunis. 
Virginia 2 per cent ------------- 1 per cent on gross premiums, plus 


I & per cent toward expcnscs 
of insurance department and lo- 


3 per cent on gross prcmiums. 
Do. 


2 Per cent, Ics3 diridcnds m d  mu- 
nicipal tnses. 


21 per cent on gross prcn~ioms. 
?I: Ilcr ccnt on premiuns, lcss divi- 


rirnds to  yay prcmiums. 
1 per ccnt on gross premiums 


t o  e~mpanics complying with 
Robertson lam: 3 ner cent on 


aT,4e dntn with regard to  the  year IS71 i s  taken from the pro- 
ceedings of the  first annual  meeting of the Xational Convention of In- 
sorance Commissioiiers. 


- I cal t a x  in o m  city. 
Washington ----.---- Nothing -------------- 2 per cent on premiums, less 


amount paid policy llolders as 
r ~ r ~ ~ r n d  nrc-duma (not includ- 
ing nmuitiw, nnnud dividends, 
endowments, or losses paid). 


I 


" T h e  d a t a  with regard t o  the  r e a r  1871 i s  taken from the Pro- 
ceedings of the first annual  meeting of the  Katlonal Convention of In-  
surance Commissioners. ROBERT LYNN COX, 


General Cotinsel and Manager 
Associatio?~ of Lifc Insurallce Presidents. 


Mr. BULKELEY. Further, I want to h a r e  inserted in the 
RECORD a statement, which I hare  had prepared in my own 
oflice for my own benefit and for the information of Senators, 
a s  to the effect of the corporation-tax amendment on mutual 
life insurance companies aud how the provisions of the amend- 
ment a r e  to  be construed, if i t  is enacted into law, a s  to the 
deductions that  may be made by life insurance companies from 
their gross income before the tax i s  levied. Under the pro- 
visions of this amendment, the only items especially specified 
a r e  the necessary expenses of conducting the business, losses 
actually sustained during the year where they are  not covered 
by insurance, and the additions which have accrued t o  the 
reserve fund during the year. These are  but a small part of 
the items of income of a life insurance company, and a large 
share of that  income during any given year is provided for 
mortuary purposes and for the payment of maturing endom- 
ments and rarious items of that character. 


The income, according to this statement, covers about $15,000,- 
000-a large amount of money for a little Connecticut institu- 
tion. More than half of this sun1 mas disbursed in the may I 
have indicated, for death claims, for surrender value of policies, 
and for matured endowments. The items mhich, a s  expressed 
in the amendment, can be deducted from the income of the 
year, corer co~nparatirely a small amouht. While the state- 
ment covers a company of which I hare the honor to  be the 
president, i t  reflects 'conditions which will be found to prevail 
i n  erery life insurance company in the United States. I ask 
to  hare  the  matter to  which I ha-re referred printed in  the 
RECORD. 


The VICE-PRESIDEXT. I s  there objection to the request 
of the Senator from Connecticut? The Chair hears none. 


The matter referred to is  a s  follows: 
~ E t n a  Life Insuroilce Company, Ifartford, COIW. . 


Income. vear endina December 31. 1W: 


Less dductions a s  under: 
1 .  Exnensm of manaacment- 


Life .-....-.....----------------- 4 654 424.25 
Accident, health, and life----- '2:110:8?4.30 


$3,774,248.61 
2. Death losses and nnnuitics, life- 3,417,548.% 


Matured endoxCments, life ------ 2,349,i30.q0 
Surrender values paid in cash, 


lifc -.-.---.-.-.-..-------------- 1,420.251.Sl 


3.  Interest paid on account diri- 
dencis surrcndercd -........---.--.--.-.------ 


4. Tases  and fees: 
Life ....--..-----..--.-.: .----.-- 366,20.53 
Accident, her,lth, and life ----- 60,272.38 


5. Dividends on stocks: 
Life ........----.....-.-....----- 3 0 , W . W  
Accident. health. :::lti life ..--.- 23.E6.W 







CSPLAXATORP SIIEET. 
Life nremiums ..----.------------------------------- $10,63?,73?.31 


433,714.24 
810,199,018.0; 


Dividends left with company t o  accumolate ...................... 64,315.69 
Interest: 


. . 


Accident, health, and life premiums -----.-------- $1,820,108.52 
Less surrender value ten-year return polieies ...---- 2,926.80 


4,817,2GS.i4 
interest, accident, Iiealth, and life: 


Mortgage a . - -  9i,l54.39 


Itoserve, life, December 31.  190e -.-_----------.-.---- $77,472,139.00 
Specin1 reserrc under R. 1'. contrncts ------_._.---- UiG,SIS.00 
Present raluc su~plernentary contracts not Yet 


due .-. .. . . . . . . .-. . -. - - - - - - - - - -------- - - - - - -- - . - -  - - - 535,9i0.00 
Z,GS7,966.00 


Reserve, life, Dccmeber 31, 1907 -__-_-_--__.-__------ 71,8TD,393.00 
Special reserrc under R. T. contracts ......--..-- S31,G33.00 
Present va!uc supplcmonta1Y contracts. not Yet 


due ------------------.------ -. -- - - - - - - --- - - -- - - -- - - 23'2, 002 .OO 
75,g%,@2s.S.a3 


Unearned premiums, accident, henlth, and life: 
One-year ~~olicics or  less, Dccember 31, lIK,L-- Ql,ElB,MB.ll 
r e  than o n  y e a  . .  Q,58332 


Special reserve for nnlmid liability losses, Decom- 
b 1 ,  1 1,419,600.03 


3,331,728.93 
Unearnerl premiums, December 31,  1907 --.--------- l,G90,2S.% 
Specin1 reserve for unpaid liability losseo, Decem- 


ber , 1 1,400,331.83 - 3,099,GC.84 
Increase in accident, health, and life reserve -------------- 225,111.09 


Mr. BULKELEP. V h i k  I am on my feet I desire to say 
that  the companies which I have the honor to  speak for in  this 
mhtter, as  I =id, I thiuli, once before this afternoon, repre- 
sent 5,324,322 policy holders, of rotiiig age, or supposed to be, 
and cover insurance to the anlunt of $10,404,507,7%. 


Blr. ALDRICH. Nr. President, I hope the Senator mill 
kindly put this nmtter into the  RECORD and allon- us  to vote on 
the proposition to-night. I shall be very glad if he mill. 


Mr. BULIIEIJX. I have no objection to ~ n t t i n g  i t  into the 
EECORD, provided I call h a r e  a n  opportunity a t  some time, 
either v-hile this bill is  in Committee of the Whole or when i t  
conies into the Senate, to espress what I started to say now. 
I do not wish to delay a rote, but I waiit a n  opportunity a t  some 
time to represent this great industry of the countrr. 


RIr. ALDRIC,H. The Senator certainly shall have that  oppor- 
tunity. 


Mr. BULI<ELET. I an1 satisfied? then, and n-ill couclude by 
sayiug that this $10,000,000,000 of insurance does iiot represent 
the wealth of t l x  country. 011 the contrary, the arerage amount 
of the policies iss~icd to these 5,000,000 roters of the country 
is  only $1,954. 


w i t h  thnt I n-ill conclude for  to-night, n-ith the assurance 
that  a t  sonle futnre time I shall h n w  the opgortnllity to speak 
a t  greater length on tlie subject. 


Rlr. BACOS. Mr. President, I do not understauil thnt the 
Senator is asliiug that  the niatter to vc-+ich be refers be llom 
put in the 1Z~co~n.  


The YICE-PRESIDEST. The  Chair does uot so n~iilerstaud. 
Mr. STONE. Mr. Prcsiclent, I do not Iinow that  I can erer 


11ring n~yself to the poiut of T-otiug for this ameudmcut; cer- 
tainly not in its prcseut form. The statement iunde by the 
Senator from Georgia rery 1 ~ 1 1  expressed the riew I hold, and 
for the reasons he g a w ,  without detaining the Senate with 
&borating them, I shall ask leave to withhold my V O ~ C .  


R1r:OT'ERhlAN. Mr. PresIclent, inaspiuch a s  \re arc uow in 
Corninittee' of the Whole and  not in the Senate, aud this 
nmendme~t was admittedly introduced for the purpose of de- 
feating the Bailey amendment, which I favor, I shall rithhold 


my rote. I am in favor of taxing corporations, and also of 
taxiug wealth. I want all to bear equal burdens. 


Hoping that  in  the Senate the Bailey amendment mill be 
introduced a s  a substitute for this amendment, I withhold my 
rote. 


Mr. BRISTOW. Mr. President, a s  I understand, this is a 
proposition to adopt the corporation tax, which imposes a t a s  
upon mutual life insurance colupailies and does not give them . 
credit for the payments made on death losses. That is, if there 
is  a mutual life insurance conipany in Kansas that receives a 
large amount of money each year a s  premiums, and the greater 
part of i t  is paid out in  death losses, the tax i s  imposed upon 
the amount received, and the company is not credited with the 
amount tha t  is paid out for such death losses. 


While L hare  not been able to give very careful attention to 
tha t  provision, it seems to me it will drive out of business a 
large number of very worthy institutions in  the State thnt I 
in part represent. A 2 per cent tax on tde entire receipts, not 
giving those companies credit for the death losses, will certainly 
put  them out  of business, and result in  the favor of the great 
life and fire insurance companies that  a re  able to  stand the tax. 


I also understand that  building and loan associations that  a re  
organized by citizens for mutual advantage in the carious com- 
~nuuities a r e  taxed on their gross receipts, the same a s  if they 
were running a corporation for profit, though the officers of the 
associations simply receive salaries for transacting the  associa- 
tions' business, and the expenses a re  only for rent and the inci- 
dental expenses in maintaining the offices. Such an association 
is  not a corporation run for profit, except to  thc stockholders; 
and i t  is  mutual only. Yet these building and loan associations, 
which sustain the  same relation to  the people of the _West that  
the mutual sayings banks do to the people of the East, a r e  to be 
taxed, while the savings banks a re  not to be. In  voting upon 
this question, if we  vote for i t  we a r e  approring t h a t  kind of 
treatment of nlutual life and fire insurance conipanies, a s  well 
a s  these home building associations. 


Again, a s  I stated in  the fern remarks I made this afternoon, 
this measure imposes a tax upon the small corporations doing 
a retail o r  a jobbing business, which can not shift the tax, but 
in these cases must be borne by the stockholders themselres; 
mhilc the  great corporations, such a s  the Standard Oil, Steel 
Corporation, railroads, sugar trust, and so forth, tha t  have a 
monopoly of the things that  they produce or transport, a re  able 
to shift the t a x  and put the burden upon the consumer, or the 
geople, whom these corporations serve; so that  the small cor- 
poration will bear the burden of the tax, while the large cor- 
poration can shift it upon the gweral public. 


These statements hare  been made and not denied. The pro- 
visions to which I hare  referred mill hare the effect stated, a s  
has been alleged time and again during this debate. There- 
fore I can not vote for the measure, because I belie\-e it is  un- 
just, inequitable, discriminatory, and morally wrong; and, 
when the  roll is called, I must cast my vote against it. 


The VICE-PRESIDEXT. The question i s  on agreeing to the  
amendment a s  amended. The Secretary will call the roll. 


The S e c r e t a r ~  proceeded to call the roll. 
11s. CHSRIBERLAIN (when his nalue was called). I desire 


to make the same anuouncement I have heretofore luadc with 
reference to  pairs, and rote  "nay!' 


Mr. CLL4PP (when his name was called). JIr. President, 1 
have a general pair with the Senator from North Carolina [Mr. 
SIMMON~].  I hare  been released by him as to the prerions rote. 
But this vote presents a somewhat different question; and not 
knowing how he would rote, I feel constrained in his absciic; 
to withhold my vote. I f  he were here, I shouf'd vote " lW'; 
or if a transfer could be armnged, I shall vote nag." 


hlr. DAVIS ( ~ v h e n  the name of Mr. CL.\RKE of A l r l ~ a ~ ~ s n s  was 
called). I again desire lo  announce the abscuce of nlr ~01-  
league. 


Mr. DILLIKGIMllI (when his name was cnllcd). I have a 
general pair with the seuior Senator froul South Carolina [Xr. 
TTLLIIAN]. I am advised that  were he present he would vote 
ul1011 this cluestion " yea." Tlierefore I will ~ o t e .  I rote " yea.'' 


Mr. GUGGENHEII\I (n-hen his unlne was called). I niake 
the same announceiuent a s  on the previous rote, and rotc 
'' pa." 


Mr. 1IUBHE.S (yhcn his name m s  called). I wish to  an- 
nouuce nly pnir with the seuior Senator froin Oregon [,\IT. 
I~OURXE]. I transfer that  pair to the senior Senator from Ten- 
nessee [Mr. F n a z m ~ ] ,  and rote  " nay." 


Mr. JONES (when his naiile was called). I ani~ounce lny 
pair j ~ ~ i t h  the junior Senator from South C:iroliua [Mr. S~IITI-11. 
I transfer thnt pair to the junior Senator from \Viscousin [Mr. 
STEPIIENSON], and I vote "yea." 







CONGRJBSIONAL RECORD-SEXATE. 


>1r. LODGE (wliai his name was called). I h a r e  a general 
1nir with tllc Senator from Georgia [Mr. CLAY]:, which I trans- 
fer to my colleague [Air. CRAXE], and I rote  y." I think 
i t  proper to state that the Senator from Georgia informed me 
before he wcnt away that on this rote he would vote "yen." 


Mr. BACOS. I was about to make the same announcement. 
hLr. LODGE. And my colleague [Mr. Cnsxc] would also 


vote "yea," if he were present. 
Mr. RIcLdl'RIK (when his name mas called). I transfer my 


pair with the juriior Sellator from Michigan [Mr. SMITH] to the 
senior Senator from North Carolina [Mr. SIMMONS], and vote 
"yea." 


The roll call mas concluded. 
&Ir. CLAPP. A transfer having been arranged with my pair, 


I desire to rote. I vote " nay." 
RIr. RAYNER. I desire to announce that  my colleague [Mr. 


SMITH of Maryland] i s  detained a t  home by sickness in his 
family. H e  is paired with the junior Senator from Pennsyl- 
vania [Mr. OLIVER]. 


The result was announced-yeas 59, nays 11, a s  follows : 
YEAS-59. 


AIdrich Cullom Gamble Parre 


Qillingham Lodge Scott 
Burkett IHson Lorimer Smoot 
Burnl~am du Pont  NcCumber Sutherland 
Burrows Elkins A f  CEIWN Taliaferro 
Burton Ipletcher McLaurin Tarlor 
Carter Flint Martin \T'Srner 
Clark. Wyo. Foster 3Ioney Var ren  1' . . Crawford % ~ \ e  Selson Ketmore 
Culberson Gailinger Newlnnds 


Borah Cliamberlain Dolliver La Follette 
Bristom C ~ P P  Iieyburn Shivcly 
Bulkeley Cummins Hushes 


NOT YOTIXG-22. 


Bacoq Frazier Owen Smith S. C. 
Bever~dge Gore Paynter ~tepl i&son 
Bourne Hale Richardson Stone 
Clarke. Ark. Nison Simmons Tillman 
Clay Oliver Smith, Nd. 
Crane Ovei.man Smith, hlich. 


So the amendmeut a s  nmendeil was agreed to. 
The VICE-PRESIDEST. The hour of 7 o'clock having ar-  


rived, the Seunte stands adjourned until to-morrow, Saturday, 
July 3, 1909, a t  10 o'clock a. m. 


SENATE. 
SATCIRDAT, July 3, 1909. 


The Senate met a t  10 o'clock a. m. 
Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D. 
The Journal of yesterday's proceedings was read and approved. 


PETITIONS AXD ME3lORIALS. 


Mr. hIcLAUEI;'\' presented the petition of Eliza Warnock, of 
Varren County, Miss., prnying that she be granted a pension, 
which was referred to the Committee on Pensions. 


Mr. CULLOM presented a joint resolution of the legislature 
of Illinois, which \\.as referred to the  Committee on Commerce, 
and ordered to be printed in the RECORD, a s  follows: 


To nll t o  pchon~ tltcse .~t'cscnts shall come. orecti?lo: - - , - 
I ,  James A. Rose, secretary of s tate  of the State of Illinois, do hereby 


certify that  the followin:s and hereto attached is a true copy of house 
joint resolution So. 25 of the fort\--sixth general assembly of the State 
of Illinois. filed .June 22.  1909. tile oriainal of nh ich  is now on file 
and n rnattcr of record in this'officc. - 


In  testimmy wliereof, I hereto set mg. hand and cause to  be affixed 
the great sesl of State. Done a t  the ctty of Springfield this 1 s t  day of 
July, A. D. 1909. 


House joint resolution 26. 
Whereas the rivers and 1ia;bors bills passed by the Fifty-ninth Con- 


gress provide:' for the ap1)olntment b,y sfhe. Secretary of War of s 
special board to esamihe the I I ~ s s ~ s s ~ p p l  River below St. Louis and 
report to the Coi~grcss a t  the earliest date by which a thorough esami- 
nation can be made upon the practicability and desirability of construct- 
ing and' maintaining a navigable channel 14 feet $ecp and of suitable 
width from St. Louis to the mouth of the r iver;  and 


Whereas this snecial board has completed this report and forwarded 
it to the Chief of Engineers i n  Tashington;  and 


Whcrcas i t  is desirable tha t  the information containcd in this report 
;hall be made public: Therefore be i t  


ResoIced by  the ltozlse of reprcselltatires ( the  senate concut'ring 
therein) That the wenera1 assembly of Illinois petition the House of 
~lrnrow=Atntives of ?he Conrress of lhe United Stales of America to 
tad&-&&-action a s  will cause the early publication of the report of 
tho special board of engineers recently transmitted to the Chief of 
Engineers, United States Arm< upon the improvement of the JIissis- 
 inn^ Rirer below St. Louis ;Ad particularly between St. Louis and 
i i ' r o  :. Be i t  fur ther  


Resolrcd Tha t  the secretary of s t a te  f o r w u d  this resolution and 
"etition to'the Ilon. JOSCPII G. CANXON S eaher of the National 1Iouse 
,f Representatives, and send a copy the&o! to-each Member of Congress 
from this State. 


Adopted by the house May 12, 1909. 
ED~$AI~D D. SITUllTLEFF, 


6peakcr of the House. 


13. H AICCANN 
clerk of the House. 


Concurred i n  by the senate Nay 18, 1909. 
Jonx G. OGLESUY 


President o)' $ 7 ~  b'enatc. 
J. H PADDOCK 


kecretaru bf the Senate. 


Mr. CULLOM presented a memorial of sundry citizens of 
Springfield, Ill., indorsing the action of the Senate in  imposing 
1 duty on lemons, which was ordered to lie on the table. 


THE BEET-SUGAB INDUSTRY. 


Rir. DICK. I present a letter, together k i t h  certain data, 
from Truman G. Palmer, concerning the beet-sugar industry 
of Europe and the United States. I move that  the  paper be 
printed a s  a document .(S. Doc. No. 121). 


The motion was agreed to. 
GOVERNMENT O F  PORT0  RICO. 


Mr. DEPEW, from the Committee on Pacific Islands and 
Porto Rico, to  ~ h o m  was referred the bill (H. R. 9541) to 
lmend a n  act entitled ''An act temporarily to provide revenues 
lnd n cicil gorernment for Porto Rico, and for other purposes," 
approved April 12, 1900, reported i t  without amendment, and 
submitted a report (S. Rept. No. 10)  thereon. 


INTUODUCTION O F  BILLS. 


Nr. DAVIS. I introduce a couple of little local bills that  
[ want unanimous consent for the  immediate consideration ?of. 
One is  a bill to extend the time of limitation. Congress gave 
permission to build a bridge across the Ouachita Rirer, a nari- 
;able stream in my State. The bridge has not yet been com- 
pleted, and the time is about to expire. The other is  a bill to 
grant permission to construct a bridge across Salem Rirer in 
Arkansas, near a little t o m  called Warren. 


Mr. GALLINGER. n a v e  the bills been reported from the 
Committee on Commerce? 


Mr. DAVIS. KO, s i r ;  they a re  local bills, and i t  is not neces- 
sary to  hare  them referred. 


Mr. GALLIKGER. They will have to go to the committee, 
I will say to the Senator. 


The VICE-PRESIDENT. The firs? bill sent to the desk by 
the Senator from Arkansas will be read by i t s  title. 


The bill (S. 2S27) to extend the  time for construction of n 
bridge across the Ouachita 'Rirer a t  or near Camden, Ark., was 
read twice by i ts  title. 


Mr. DAVIS. I trust the Senator from iXew Hampshire will 
a t  least not ask to hare  the bill go to the Committee on Com- 
merce, because the time will espire before we cnn get a report 
f r o u  the committee. It provides for nothing but the extension 
of time. 


Mr. GALLIKGER. I suggest to the  Senator the rules pro- 
ride that  a11 bills shall be referred to  committees. I feel cer- 
tain if the Senator mill see the chairinan of the Committee on 
Commerce he will report it promptly. It ~rou ld  be a very bad 
precedent to consider bills without a reference to committees. 


Mr. STONE. I would add to what  the Senator has said that  
under the rules of the Committee on Conlmercr there is a snb- 
committee authorized to consider local bills, the chairman of 
which can report a t  any time. 


Mr. GALLIXGER. Without the action Of the ill11 committee. 
Mr. STOKE. Without a meeting of the committee. 
Mr. GALLINGER. I think the Senator from Arkansas will 


h a r e  no difficulty in getting the bill out of the committee 
promptly. 


The VICE-PRESIDENT. The bill will be referred to the 
Coninlittee on Commerce. 


Mr. DAVIS introduced a bill (S. 282s) to authorize Bradley 
County, Ark., to coilstruct a bridge across Saline Rirer in said 
county and State, which was read twice by i ts  title and referred 
to the Committee on Commerce. 







Mr. TVETJIORE introduced a bill (S. 2529) grailting ail in- 
crease of pelision to 31~11lson 11. Sajac, mhich was read twice by 
its title and, with thc accoinpanyi~~g papers, referred to the 
Connuittee on I'cnsions. 


AMEITDMEP\'TS TO THE TARIFF DILL. 4 
AIr. DISON submitted a n  an~ei~dment  intended to be prpposed 


by him to the bill (H.  R. 1435) to provide rerenue, equalize 
duties, and encourage the inclustries of the United States, and 
for other purposes, which was ordered to lie on the table and 
be printed. 


Rlr. LA FOLLETTE submitted a n  anlendment intended to be 
proposed by him to the bill (H. R. 143s) to provide revenue, 
equalize duties, and encourage the industries of the United 
States, 311d for other purposes, which mas ordered to lie on the 
table and be printed. 


TAX ON INCOIIES. 


Mr. BROWN. Air. President, I ask uiianimous consent that 
the joint resolution (S. J. R. 40) proposing an alneudment to 
the Constitution of the United States be laid before the Senate, 
and that  a rote be had thereon immediately. 


The VICE-PRESIDEXT. I s  there objection to the request 
of the Senator from Kebraska? 


Mr. BUItROWS. Mr. President, I suggest the absence of a 
quorum. 


The VICE-PRESIDEST. The Secretary will call the roll. 
The Secretary called the roll, and the followiug Senators an- 


swered to their names: 
Aldrich 
Bacon 
norah 
Brandcgee 
Briggs 
Bristow 
Brown 
Burkett 
Burrows 
Burton 
Carter 
Chamberlain 
C l a m  


Clark, Kyo. 
Culberson 
Cummins 
C:urtis 
1 ) a ~ i s  
1)epew 
Iliclc 
Dillingham 
Diron 
r)olliver 
Elkins 
Fletcher 
Fl int  


Frazier 
Frye 
Gallinger 
Gaxnble 
Gore 
Guggcnheim 
Hughes 
Johnson, N. Dak. 
.Tohnston, Ala. 
.Tones 
Iiean 
La 1:ollette 
hIcCumber 


nIcLaurin 
Martin 
Nixon 
Page 
I'enrose 
I'erliius 
Scott 
Smoot 
Stone 
Sutherland 
Taylor 
Karner  
Wetmore 


IIr. JONES. Rly colleague [Mr. PILES] has been called out 
of the city on important business. 


The VICE-PRESIDEKT. Fifty-two Senators hare answered 
to the roll call. A quorum of the Senate is  present. Is there 
objectiou to the request of the Senator from Xebraska? 


Alr. ALDRICH. What is the request? 
The T71CE-PRESIDEXT. Tha t  the Senate now vote upon the 


joiut resolution (S. J. R. 40) proposing a n  amendment to  the 
Coustitution of the United States. 


Air. ALDRICII. I hare  110 objection, with the understanding 
that  there is to be no discussion, or the discussion must be lim- 
ited. Of course that  must be understood. 


Mr. McLAURIN. I could uot understand the Senator. 
Mr. ALDRICH. If there is  to be ally debate, there must- be 


a time fised for taliiug the rote. 
Mr. AIcLAURIK. I do U O ~  l i n o ~  about that. 
Mr. ALDRICH. I t  is impossible, the Senator will see, to  lay 


aside the tariff bill indefinitely for the purpose of discussing 
the joint resolution. 


Mr. I\lcLAURIX. Tliat is  true. I do not thil~li i t  ought t o  be 
done. I do not thiuk the tariff bill ought to be laid aside for 
the discussion or the cousiderntiou of this proposed amendment. 
I think i t  had better come i n  after the couclusio~i of the con- 
sicierntion of the tariff I~ill. 


Mr. BROWN. I hope Senators n-ill not object. I t  seems to 
iue that  the joint resolution onght to be passed 110n7, in order 
that the House may have it  before the tariff bill reaches tha t  
body. 


I11 ~ i e w  of the objections that  appear to be apparent, I change 
the request and ask that  the joint resolution be laid before the 
Seuate, m ~ d  that  i t  bc 'c-oted upon by 3 roll call a t  1 o'cloclc to- 
day. 


The STICE-PRESIDEST. Is there objection to the request 
of the Senator from Nebmsli:~? 


RIP. BORAIT. I could uot uuderstaud the request. 
The VICE-PRESIDEST. I t  is  that Senate joiut resolution 


KO. 40 be now cousidcred by the  Senate, and that  i t  be roted 
upon by a roll call a t  1 o'clock to-day. I s  there objection to the 
request? 


BIr. 'fiIcLAURIN. Mr. President, I do not believe that  there 
is any uecessity for ally coastitutional aulendineut to author- 
ize the Congress of the United States to enact an iucome tax. 
JVhatever may be the intention in briugiug forward the pro- 


posed amendment, I think the effect r i l l  be to defer the ennct- 
merit of any 1:~w proriding for : ~ n  incolne tas. I think the 
effect of i t  will be that  there will be probably more than a 
fourth of the States of the Union mhich will refuse to ratify 
the action of Congress n-hen this proposed amendment to the 
Constitutioii is  presented to the States for ratification, and then 
I think tha t  will be presented to the Supreme Court of the 
United States as  a n  argument why a n  income tas should be 
held to be unconstitutional. I think it would be urged a s  a 
very plausible argument before the Supreme Court of the 
United States that  the people are not in faror  of a n  income 
t a s  and do not believe that  an income t a s  would be constitu- 
tional. 


I can not conceire that there can be any necessity for any 
constitutional amendment. If I understood the ~ o t e  yesterday, 
the proponent of this proposed constitutional amendment voted 
against the income tax. 


Mr. BROWN. I voted for  a n  income tax. 
Mr. McLAURIN. I did not catch the rote of t h e  Senntor 


aright if he  roted for a n  income tas. The Senator from 
Kebraska, a s  I heard it, roted to substitute the corporation tax 
for  the income tax. 


Mr. BROWN. I did. A corporation tax  is  a t a x  on incomes, . 
which the court has sustained. I voted for that which the court 
sustained and rejected that  which the court rejected. 


Mr. McLAURrN. I do not see that  the Congress of the 
United States should be called upon to zigzag around the in- 
consistent rulings of the Supreme Court of the United States. 
Without intending any reflection upon that  tribunal, i t  is  corn- 
posed of men just exactly a s  the Coilgress of the United States 
i s  composed of men. I beliere there a re  just a s  good lawyers 
in the House of Representatives and in the Senate of the United 
States as  there are  011 the Supreme Bench. 


Rfr. BROWN. Tha t  is true; but they are not on the bench. 
RIr. McL4UHIN. I can not see that  an iucome tax  that  


would t a s  a portion of the incomes of the United States is con- 
stitutional when a n  income t a s  that would be uniform and t a s  
al l  inconles of the United States orer a certain amount would 
be unconstitutional. 


I know tha t  the Members of. the Senate and the Members of 
the  House a r e  not on the Supreme Bench, but that  does not 
necessitate nor argue for the abnegation of the right of the 
Senators and Representatives in  Congress to pass their judgment 
upon a constitutional question. I t  is  for us to pass that  mhich 
we consider to  be a constitutional law, and it is for the Supreme 
c&Et to uudo it  or not, a s  it  sees proper. 


Mr. CARTER. MI-. President---- 
&Is. McLAURIX. I desire to look into this. I do not say 


tha t  I shall rote against this proposed phendment, but I shall 
offer to amend the constitutional amendmeut by striking out 
the words " or other direct" in one place, and by striking out 
the words "and  direct taxes" in another. The Constitution 
will then confer all  the po~ver mhich is  prorided for in the joint 
resolution and also free Congress from a great many other 
embarm~smei~ts .  


I yield to the Senator from l\Iontana. 
Mr. CARTER. Do I understaud the Sellator a s  objecting to 


fising the hour of 1 o'clock to-day for roting upon the joint 
resolution? 


Mr. RIcLSURIN. I should like to hare a little further time 
than that  to consider it. 


Mr. CARTER. I suggest to the Senator from xebraslra that 
i t  is  quite gossible a number of Senators are absent this Satnr- 
day afteruoon who ~ o u l d  be glad to be apprised of the time 
tha t  the rote  is  to be takcn on the joint resolution. I therefore 
suggest to the Senator froiu Kebmslra that he iuodify his re- 
quest for unanin~ous consent by fisiug 1 o'clock 011 RIonday. 


Mr. JIcLSURIN. I do uot object to that. 
Mr. BROWN. I accept the u~odification and ask that  a rote 


be take~l  without furtl?er debate at  1 o'clock 011 Alonday. 
Mr. RlcLAURIS. I wish to offer a n  a~nei ldn~eut  to the joint 


resolutiou nud h a w  it  acted upon. 
Mr. CSRTER. The :unendment may be offered ancl then 


pending. 
Mr. ALDRICH. The rote to be talien a t  that  timc n7ithout 


further debate. 
Mr. BORAI-I. I could uot hear the request. 
The VICE-PRESIDEKT. The request now is  that  the vote 


be taken a t  1 o'clock on hloudtiy upon the joint resolution and 
all nmendmeuls thereto, without further discussion. 


Mr. BORAH. Without any further discussiou between now 
aud then? 


Mr. ALDRICH. Oh, 110. 
Mr. CARTER. I t  will be open for discussioll a t  any time. 







CONGRESSIONAL EECORD-SEXATE. 


AIr. ALDRICI-I. Afr. President, I shall a t  the proper timr 
raise the qucstion that  that  ainendment is not in ordcr. Tht 
unanimous-consent agreement relates to a n  amendinent to tht 
Collstitution with reference to  the income tax and no consent 
has  bcen giren for the consideration of such a proposition. I1 
15% Can undertake to  change the Constitution with reference t c  
the election of Senators, we can change it  in erery possible re 
SPeCt 3s to the rigbt of the people to  hare a regulation of thf 
franchise in all the States and  Territories. I object rery strenu 
ously to  any such amendment, and a t  the proper time I shall 
raise the question of order against it. 


Mr. BRISTOW. I should like to  know what the question oi 
order would be. 


Mr. ALDRICH. It will be tha t  we h a r e  by unauimous con. 
sent agreed to vote a t  1 o'clock upon a constitutional amend. 
ment providing for a n  income tax, and that  nothing else is in 
order. . 


Nr. BRISTOW. B u t  this is a n  amendment to the joint reso 
lution proposing tha t  amendment. 


Nr. ALDRICH. It must be a n  amendment which is germam 
to the proposition and not a n  amendment t o  change the whole 
Constitution of the United States. 


Mr. BRISTOW. This is not a n  amendment to  change thc 
whole Constitution of the United States. It is simply a n  add5 
tion to the present amendment which seeks to  change the Con 
stitution, and i t  adds another paragraph only. 


I desire to say that  the election of Senators by the people 
has  been largely discussed, and, fn my judgment, there is  a 
very wide sentiment throughout the country in  f a w r  of it. 
Originally, i t  is known to everyone, it was the purpose of the 
framers of the Constitution t h a t  the President should be elected 
by a n  electoral college selected by the people. The membership 
of such college, i t  was supposed, would be superior in wisdom 
and  judgment to the average citizen, so that  we would have a 
wiser selection of t h e  President than if i t  depended upon popu- 
lar  elections. But the erolution of our political affairs has com- 
pletely changed t&is system of the election of President. The 
President is  to-day nominated and elected by a direct vote in 
fact, although,in theory the electoral college elects, but only in 
theory. 


The Senate n-as to be chosen by the legislatures of the rarious 
States in joint session, because it was believed that  the members 
of the legislature would be better equipped to select men to fill the 
office of Senator than would the average citizenship. But  i n  
many of the States this par t  of the Constitution is  being done 
away with by the direct primary, and in some of them by re- 
quiring under state laws t h e  Senators to  be nomixited and 
yoted for a t  the general election. 


There is no reason why i n  th i s  age of the  world, in this period 
of our progress, the people should not h a r e  a n  opportunity t o  
select the men who will represent them in this body. I f  there 
ever was any occasion for the legislature to elect fienators, that  
occasion has long since passed, because of the ~ i d e  dissemina- 
tion of popular knowledge. The  Amerimn people in the various 
States a re  a s  well qualified t o  select thcir Senators a s  the mem- 
bers of their legislatures representing them in their legislatire 
bodies. 


Then the legislatures are  elected now t o  transact state busi- 
ness, and the election of Senators is  sometimes a n  incidental 
matter. There is not any reason why the  people of erery State 
should not hare  the right and  the  opportunity to rote directly 
for the men who a r e  to represent them in this body. I can not 
understand why any Senator should object to giriug the people 
of his State the right to select the men who will represelit them 
here. Bfy judgment is that a n y  man who is  not willing for the 
people whom he represents t o  express a direct choice a s  to 
whether he shall, or shall not, continue to represent them here, 
is  either afraid that  he is not the  choice of the people whom he 
represents, or i t  is a confession tha t  he  does not represent them 
a s  they want him to represent them. 


So I shall insist, first, tha t  this  amendment is in order and, 
second, that  i t  ought to be passed. 


Mr. ALDRICH. Mr. President, I shall raise another ques- 
tion on the amendment, and I gire notice of i t  now, in order 
that  there may be no misappreheilsion about it. I t  is in rioia- 
tion of the unanimous-consent agreement t h a t  no business shall 
be done other than tariff business. 


Mr. STONE. Mr. President, I desire to  consume about ten 
minutes o r  SO of the ralunble time of the Seuate to say a few 
words respecting tile resolution proposiug an amendment to  the 
Constitution, authorizing the iluposition of a n  iucome t'w. 1 
wish to read a deelnration contained in the Democratic national 
platform which was promulgated a t  Denver in 1003. I t  is a s  
follows : 


We favor a n  income t a x  a s  p n r t  of our revenue system, and  we urge 
the submissfon of a constitutional amendment specifically authorizing 


C o W W s  to levy and collect n tnx upon individual nnd corporate in- 
comes, t o  the  end tha t  \-ie;llth may bear its proportionate share of the  
burdens of the  Federal Government. 


That declaration, clear and explicit, is alone sufficient to de- 
termine my attitude with regard to the resolution to be rote& 
w o n  today. I am gratified to note this one more example, in 
addition to those I have heretofore pointed out, of Republicans 
following in t h e  milie of Democratfc leadership and along lines 
blazed by our Democratic pioneers. The President has  taken his 
stand on the Denver platform, and a Republican Senator has 
culled one of its declarations and formulated it into the legisla- 
t i re  proposition now before the Senate. I am happy to note 
these repeated evidences of enlightened progressiveness on the 
Dart of our Republican brethren. I hope, however, tha t  mhen 
the Senator from Nebraska [bfr. BROWN], whose resolution has 
been selected by t h e  Finance Committee as the basis of this 
Proposition, thereby giving to that  Senator the distinction .of 
authorship, goes before the people and the legislature of his 
State to urge the  ratification of the proposed amendment, he 
mill not fail  to  inform them that  he  got his idea from a Demo- 
cratic platform and from t h e  utterances of Mr. Bryan, the lead- 
i sg  Democrat and the most distinguished citizen of his State. 
I am entirely willing to  have our  friends on the other side ap- 
propriate the good things of Democracy, but I think they ought 
to  h a r e  candor and  fairness enough to accord proper credit t o  
the sources of their inspiration, otherwise it would be a n  act of 
political piracy. 


Mr. BBOWN. Nr. President- 
The VICE-PRESIDENT. Does the Senator from Missouri 


yield to  the  Senator from Nebraska? 
Mr. STOXE. For  a question or a n  explanation. 
&Ir. BROTBN. Does the Senator from Missouri mean t o  be 


understood a s  being of the  opinion that the source, a s  he calls 
it-the Democratic sourcc-of this joint resolnti,on is anything 
against i t ?  


Mr. STONE. Oh, no;  I was congratulating the Senator and 
his party colleagues that they had a t  last become so favorably 
impressed by these Democratic influences. 


Mr. BROWN. Is the Senator complaining because of what he 
calls " a n  appropriation of this idea? " 


Mr. STONE. I a m  not complaining; I am complimenting and  
congratulating. 


Mr. BROWN- Does not the senator understand that  if there 
is ever anything good found in the Democratic platform and the 
people a r e  to get the  benefit of it, somebody has  to appro- 
ariate it? 


Mr. STONE. I am perfectly willing that you should appro- 
priate it, only I h a r e  been urging, as a matter of fairness, that  
when you go before the people of Nebraska you should not neg- 
lect to inform them that  you had caught this idea from the 
Democratic platform. No doubt that  would help you to carry 
it  through. 


Mr. President, fear  has  been expressed that  more than one- 
fourth of the States will withhold their consent to the amend- 
ment and reject it, ,and then i t  is apprehended that a n  argument 
mill be based on that  circumstance to induce the Supreme Court 
to adhere to the doctrine announced in the Polloclr case if ever 
the constitutionality of a n  income tnx is  again before that tri- 
bunal. Tha t  a n  effort will be made--a p o ~ e r f u l  and well- 
organized effort-to defeat the amendment can be accepted from 
the s ta r t  a s  certain. What the result of that  struggle will be 
I am not wise enough to forecast. I beliere there is a n  orer- 
whelming popular sentiment in furor of the Government, 01)- 
srating through i t s  appointed agencies, being clothed with the 
power to  impose a general income tax. There are many thou- 
sands who do not believe that  that power should be esercisecl, 
or that  such a t ax  should be authorimd, except in times of 
stress and grave emergency; but thousands r h o  thus beliere, 
being patriotic citizens, will support the proposition to clothe 
the G o r e r m e n t  with the power. BIr. Preriderit, I believe iu thc 
policy of a n  iuconle tnx, but I wish here and now to say that  
t have never regarded with grcat faror  the proposition to ex- 
empt incomes below a given sum from the operation of the law. 
That notion of exeinpting the smaller incomes from the tax  does 
not appeal t o  rue. Although I hare been refidy a t  all times to 
support what is linom-n a s  the " Bailey-Cummins amendment," 
[ would prefer a graduated income tax, lerying the smallest 
per cent upon the smallest Class of incomes, and then increas- 
ing the rate along some well-considered scale of progressioi~. I 
would prefer, mhen incomes a r e  being taxed, that erery man 
n~ho has a n  income, and certainly a net income, should con- 
tribute something to the support of the Go~ernmeut;  hotrever, 
~t is  hardly worth while to enter upon a discussion of that  ques- 
tion now, and I will not. 
Mr. President, I can not persuade mpself that  more than 


me-fourth of our American States will reject this proposed 
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nlncndnlent to the Constitution. B u t  if that should happen it 
still could not be said that the people, speaking in the large1 
sense, were opposed to the proposition. If 12 States should by 
bare majorities in each reject the proposition, and 33 State!: 
shonld agree to it, a s  they mould by large majorities, i t  would 
still be manifest that  the great body of the people favored the 
amendment. And then, again, if it be t rue tha t  the Constitu- 
tion in its present form is broad enough to authorize the im- 
position of a general income tax, the failure to secure a n  adop- 
tion of the proposed amendment mould not change the constitu- 
tional status a s  i t  exists to-day. I f  the Supreme Court should 
be called upon to review the Pollock case, and should be in- 
clined to return to its earlier and, I think, sounder rulings, 
namely, that  an income tax was within the Constitution, I cau 
see no good reason why the court would hesitate to adopt that 
course eren if this amendment should fail  of ratification. If 
the court should go outside the record to  consider extraneous 
matter, or should listen to a n  argument predicated on the alleged 
fact that  the people had rejected the amendment, every justice 
would lrnow that on the contrary the great mass of the people 
favored the proposition, and every man mould know what in- 
fluences operated, and how they operated, to defeat the proposi- 
tion. I t  seems to me this is  a n  opportune time to launch this 
amendment. If the President is sincere, and I hare no doubt 
t h a t  he is, and if such men a s  the junior Senator from New 
Pork [Mr. ROOT] a re  sincere, and I have no doubt tha t  they 
are-with all  these powerful Republican influences faroring the 
amendment, and with the Democratic party solidly behind it, 
i t  seems to me that our united efforts to  write this amendment 
into the fundamental law ought to  succeed. At  all  events, 
speaking for myself, I am more than willing to put  the issue to  
the test. 


Mr. President, before closing I wish to  say a few words upon 
another subject not wholly dissociated from the question im- 
mediately before us. I n  1896, the Democratic national conren- 
tion declared that the deficit in our revenues a t  that  time was 
due to the decision of the Supreme Court setting aside the in- 
come-tax lam of 1894; and the convention further declared 
tha t  that  decision overruled previous decisions of the court, and 
thus  announced a new judicial doctrine on the subject of income 
taxation ; and then the convention declared that  i t  mas the duty 
of Congress to use all  the constitutional power which remained 
af ter  that decision, or which might come from i t s  reversal by 
the court a s  i t  might be in future constituted, to  the end that  
the burdens of taxation might be equally and inlpartially laid, 
and so forth. During the campaign of that  year the Democratic 
party and the Democratic candidates were furiously and man- 
tonly assailed for attacking the Supreme Court, and for threat- 
ening to "pack" the court with subservient judges so a s  to  s e  
cure a reversal of the decision referred to. I hare  recently 
read some of the -ivild ravings of Republican orators and editors 
during that  memorable campaign. The Republican candidate, 
Mr. McICinley, and ex-President Harrison, and Senators and 
Representatives, and great metropolitan journals joined in this 
hue and cry. There was never a falser or more vicious charge 
made against a party declaration or a party purpose. The con- 
rention did protest, and on a basis of absolute t ruth had a right 
to protest, that  the decision of the court was in  contravention 
of repeated previous utterances of that  tribunal; and the con- 
vention did insist, a s  with the most perfect propriety i t  had a 
right to insist, that Congress should continue to esercise all  the 
power it  had remaining after that  decision so long a s  it  stood a s  
the judgment of the court, and until i t  should be rerersed, if 
ever it  should be reversed, when the personal composition of the 
court had changed. There was no threat or desire or thought 
UlJOlI the l ~ a r t  of ally Democrat to  "pacl;" the court, but we 
had sense enough to I;now that  the decision would not in all 
human probability be changed a s  long a s  the personnel of the 
court remaiucd as  i t  then was;  and we had sense enough to 
know that in the llatural course of things the elderly men who 
sat  upon the bcnch would pass away and that  new men would 
succeed them- 


Mr. BEVERIDGE. Will the Senator permit x question? 
Mr. STOKE. I ~ ~ o u l d  rathcr the Senator would wait. 
Mr. BEVERIDGE. 911 right. 
Mr. STONE. And TTe had sense enough to know tha t  the 


decision complained of not only did not have the popular ap- 
proval, but did not have the approTa1 of the great majority of 
the lawyers constituting the American bar. I n  view of these 
things, the conrelltion had a right to  declare, without being 
accused of discourtesy to the court o r  of making a n  assault 
upon it ,  that the questions involved and passed upon should be 
again submitted for judicial determination. Mr. President, we 
have passed f a r  beyond that period, I know, and perhaps i t  does 
no good to speak of i t  now. Still, I can not let this opportune 


occasion go by without impressing a s  far a s  I can up011 ~ u b l i e  
attention the malerolent and ~nendacious character of the Poli- 
ties practiced a t  t h a t  time by our overrirtuous Republican 
friends. Since then Mr. Rooserelt, a Republican President, has 
spoken with blunt and almost vulgar harshness of decisions 
rendered by some of our high federal courts, and yet he r e  
mained for years the rery idol of the great mass of Repub- 
licans. Since then we have been told by the present Chief 
Magistrate, in substance a t  least, t h a t  with the changed per- 
sonnel of the court the income-tax decision against which the 
people hare  been protesting ever since i t  mas made might not be 
adhered to if the question should be again submitted. Why, 
Mr. President, that  was the very thing, said in  1896, that  roused 
Republican cohorts from f a r  and  near into assaulting the 
Democratic party a s  a dangerous, if not treasonable, organiza- 
tion. And. sir. durinn this  re rv  debate I hare heard n e a t  
~iepublicall' senators, standing liere on this floor, urging the 
necessity o f  resubmitting this question to the court, and urglng 
it for the rery reasons assigned in the Democratic platform 
of 1896. I have heard them say tha t  all talk about the propo- 
sition to  resubmit the  question through legislative acticn a s  
being indelicate was a "morbid, ill-founded sentiment" Ah, 
Mr. President, our Republican friends, a t  least, all  of them, ,are  
not now what they were. A wonderful change has come orer  
the spirit of their dreams, o r  the dreams of some of them, since 
the sound and fury of t h a t  mighty struggle of near thirteen 
years ago have died away. What they denounced a s  almost 
treasonable then they now applaud a s  virtuous and patriotic. 
And this is another inst'mee demonstmting the ultimate wis- 
dom and justice of Democratic policy; and to impress tha t  fact, 
now so well illustrated, i s  about the only excuse I have for 
adverting to  a subject which can not be wholly pleasant to 
everybody. 


Mr. President, tha t  is a l l  I care to say regarding the joint 
resolution proposed by the  Senator from hTebrasl;a. 


Just a word now relating to the amendment, so called, oEered 
this morning by the Senator from Kansas [Mr. BEISTOW]. I 
would cheerfully vote for both propositions, for both a re  mell- 
lmown Democratic propositions, but it seems to me that  it 
would not be wise policy to couple the two, eren if permissible 
under the rules of the Senate. Both are  substantive, distinct, 
and wholly different propositions relating to  wholly different 
subjects. I f  they were combined into one single proposition and 
we should be called to  ro te  upon them in tha t  form, and mith- 
out division, I fear, while trying lo accomplish two things, we 
would endanger both. I h a r e  no doubt there a re  Senators and 
Members of  he House who might and mould rote against the 
double proposition, being farorable to  one proposition and 
against the other; and for the same reason i t  might subject the 
whole scheme to failure if i t  should be submitted in tha t  form 
to the legislatures of the States. I think i t  is  in every way f a r  
better to deal with the  two things separately. If the Senator 
from Kansas desires to submit a separate amendnient for the 
popular election of Senators, I mill join him in supporting it. 
I would be glad to  have the  amendment suggested by the Senn- 
tor from Kansas added to the pending bill, if i t  can be done 
under the rules of the Senate, although I doubt if i t  can be 
done. The proposition now before the Senate is not offered a s  
an amendment to the tariff bill, but a s  a distinct and separate 
proposition. I would be glad to hare  the amendment proposed 
by the Senator from Iiansas brought to a vote in the Senate 
aiid the House, but I do not think i t  would be wise to combine 
the t ~ o  and thus add to the danger and difficulty of passing 
either. Trying to do too many things, even good things, a t  one 
time too often results in doing nothing. 


V 
THE TARIFF. 


The Senate, a s  in Conmittee of the Whole, resumed the con- 
sideration of the bill (H. R. 143s) to provide revcnue, equalize 
duties, and encourage the industries of the United States, a ~ l d  
for other purposes. 


The VICE-PRESIDENT. The Senator from Rhode Island, 
as  the Chair understands, asks that  the ameudment \vhich he 
presented be considered section by section. . 


Mr. ALDRICH. I am not particular about it. I am quite 
willing to hare  the amendment agreed to a s  a whole; but there 
are some amendments, I think, which Senators mould like to 
~ f f e r  to the court provisions. 


Mr. IIETBURIV. Let me offer this amendment---- 
The VICE-PRESIDEKT. Does the Senator from Rhode Is- 


land desire to have the sections read? 
Mr. ALDRICH. No; the sections have alrcady been rend. 


Of course, the amendment i s  to  the amendmelit. 
The VICE-PRESIDEXT. Does the Senator from Rhode Is- 


land desire the question put on each section? 
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Mr. ALDRICH. I am not suggesting that. Ullless other 
Senators desire that,  I am quite willing to hare  it understood 
that  the amendments shall be treated a s  one amendment, and 
that amendments to the amendment may be offered from time 
to time- - - . - - -. 


Mr. JONES. Mr. I'resident- 
Mr. BEVEnIDGE. May I ask the Senator from Bhode IS- 


land--- 
The  MCE-PRESIDE~T- The Senator from Washington first 


addressed t h e  C k ~ i r ,  and is  recoguized. 
Mr. JONES. Mr. President, I a m  receiving a great many 


letters from constituents of mine in regard to  the income-tas 
proposition and also with reference to the  corporation-tax meas- 
ure. These letters come from ordinary, plain citizens, and not  
from lawyers or constitutional interpreters. I desire t o  have 
one letter read, which is  a sample of the many letters t h a t  I am 
getting from these people, and shows their view with reference 
to  the  proposed legisl a t '  ion. rn 


. T h e  VICE-PRESIDENT. Is there objection to the reading 
of the  letter asked for by the Senator from Washington? The 
Chair hears  none. The Secretary mill read the  letter, as re- 
quested 


The Secretary read a s  fellows : 
SPOXAXE. WASH.. June  PI). 1909. 


Hon. WESLEY L. J o s ~ s ,  
United States Senate, Washiagton, D. C. 


DEAR SIR: We have had considerable discussion in our  city d u ~ i n g  
the  past few days regarding the question of income t a r  a s  presented 
By t h e  13ailey8,bill, ?fd t* question of a,rtax upon corporations, desig- 
nated as the Tafc or administration bill. All t h a t  I have heard --..- 
expre&themsehes a re  in  f a v o r  of the  administration bill, feeling t h a t  
there is a possibility of, first, illegality of t h e  Bailey Bill, and we ihink 
t h a t  i t  is better to have temporary relief a t  this time and formulate 
a n  income tax tha t  wiII semc the Duruoses and best interests of a l l  the 
people, which we are in doubt of rkgakding the present bill. 


The Spokane Chamber of Commerce to-day indorsed the  administra- 
tlon bill in words a s  follows: 


"Resolved, Tha t  the ?amber of Commerce of Spokane indorse the  
income-tax wlicv as  outlined bv President Taft.  and urze our Senators 
&;A ~ m r ~ & n t a t ? v e s  t o  sunnort' the same." ' --- 


~hG-%aik&'  a s s o c i a t i o ~  indorsed a similar resolution: T h e  mer- 
chants' association and lumbermen have likewise indorsed lt. I believe 
the  citizens of this  art of the S ta te  would much prefer the  Taf t  bill 
a t  this  time. 


I give this information a s  a citizen and  taxpayer of the  S ta te  of 
Washington, trusting tha t  in  your wisdom you mill reach a conclusion 
t h a t  will give us the fullest and best low. 


Very trnly. D. T. FIAM. 


Mr. HEPBURN. Mr. President, af ter  a conference with the 
chairman of the Committee on Finance [hb. &LDRIcH], 1 desire, 
in  the interest of uniformity of the amendment which we 
adopted on Saturday, on page 2, line 23, after the word "then," 
to  strike out "upon " and to insert "ninety days after the." I 
h a w  submitted i t  to the chairman of the  Committee on Finance, 
though I do not see him here a t  this moment. It is in uni- 
formity with the other amendments, and h e r e  is n o  objection 
to it. I t  will be necessary to reconsider the rote  by which me 
adopted the amendment m order to enable me to submit this 
amendment. I ask unanimous consent for  i ts  reconsideration 
for the purpose of snbmittiug the amendment which I have just 
proposed. 


The VICE-PEESIDEST. The Senator from Idaho asks unani- 
moiw consent to reconsider the rote by which the paragmph on 
page 2, line 95, of the amendment m s  a a e e d  to on Saturday, 
for the purpose of offering a n  amendment a t  t h a t  point. I s  
there objection? The Chair hears none. The Senator now 
offers a n  amendinent. which the Secretary n-ill state. 


The SECRETARY. 011 page 2, line 23, after the word "then," 
it is propoxd to strike out "upon" and insert "ninety d a p  
after the!' 


Mr. BAITJET. W11at is the object of that  amendment, Mr. 
President? 


AIr. HEYBURN. I t  is a corresponding amendmeut to the one 
agreed to on Saturday. I t  occurs twice in the amendment. 


Mr. STOSE. I should like to hear the amendment I did 
not catch it. The ameudinei~t made on Saturday to which the 
Seuator from Idaho [Mr. H~r-nuns] non- proposes an amend- 
mcnt proridod for a notice of ninety days: 


Mr. ALDKICI-I. I n  case of the reixnposltion of the masixnum 
duties. 


Bfr. HETBURN. Kotice of any change esccpt the statutory 
change. 


Mr. ALDRICH. Of any change except the statutory change. 
If that  amendnlent is disposed of, Mr. President- 


The VICE-PREBIDEXT. The question is  on the amendment 
proposed by the Seuator from Idaho [Mr. H E ~ R N ]  to the 
amendment. 


The amendment to  the amendment was agreed to. 
The amendment a s  amended mas agreed to. 


Nr. ALDRICIT. Mr. President, the committee intend to oc- 
cupy- 


Mr. BAILET. I thought the constitutional amendment joint 
resolution mas before the Senate. 


Nr. ALDRICH. KO; that  is  to be voted on a t  1 o'clock. 
Mr. BAILEY. I want to submit a n  amendment to that. 
The  VICE-PEESLDENT. At present the pending mendment  


is the amendment offered by t h e  Senator from Rhode Island 
CbIr. ALDEICH]. 


Mr. BAILEY. I will not interfere with that. I will wait 
until the Senator gets through. 


Mr. EXAN. Let u s  finish this. 
hlr. ALDEhICE. If the Senator h o r n  Texas wants to give 


notice now of a n  amendment, I mill. yield for that purpose. 
TAXES OK IHCOMES. 


The Senate, a s  in Committee of the  Whole, resumed t h e  eon- 


-J 
sideration of the joint resolution (9. J. R. 40) proposing an 
amendment t o  the Constitutkm of the United States. 


Mr. BAILEY. I want.to oEer a n  amendment, and I mill oe- 
Cwy only two o r  three minutes. 


I move to strike ou4'the word " legisIahreslr. in Iine 5, and to 
substitute the word con\-entions;" and in line 9, after the 
word "iucomes,'Y move to: add the words " and may grade the 
szme.'" 


Mr. President, of course the Senate wilI a t  o n e  mderstand 
m a t  the purpose of the first nmendment is to  submit the  ratifi- 
cation of this proposed amendment to  con-xntions calIed in 
each State for that  purpose, rather than to the  bgishtures. I 
perfectly understand that  thfs  would in robe  some addftional 
cost; but I do not thinli the question of cost should weigh seri- 
ously in  a matter of this kind. Legislatures a re  elected with 
refereuce to many questions. Legislatures mag be chosen upon 
local issues. The members may change their opinions, a s  Mem- 
bers of the Senate ha-e  done upon this very question, between 
the time they are  chosen t o  the IegisIature and the t ime wheu 
they are  required to  rote. 


A rery grare situation now presents itself to the Sena teand  
t o  the country. If th i s  amendment is submitted and defeated, 
a l l  hope and a11 possibility of a n  income tax disappears forerer 
from the  consumers of this Republic. With the PoIlock case 
standing unrerersed, with the President of the United States 
sending a message to Congress, in which h e  asserts tlrat the 
court can not be reasonably expected t o  recede from t h a t  de- 
cision; with both Houses of Congress responding to the  Presi- 
dent's suggestion, and submitting a constitutional amendment 
to  the rarions States, if that  amendment is rejected, we shall 
nerer live long enough to see a Supreme Court reverse the Pol- 
Iock case. They will say, and they will hare reason to say, that  
with the Pollock case the unchallenged law-and so f a r  a s  the 
court is  concerned it stands nnchallenged-with the esecntire 
department recognizing i t  a s  'the law, and recommending that  
the effect of i t  shalI be obviated by a constitutional amendment; 
with the two Houses of Congress acting upon t h a t  theory, if the 
m e n b e n t  t o  the Constitution, submitted under those circum- 
stances, fails to receire the approral of 12 States in this Union, 
that  is the end of a n  income t a x  


Beliering that  to be true, I rote for this amendment, under 
any circumstances, with reluctance, because I do not thinli i t  
necessary, and I know the submission of it  is  fraught with es- 
treme danger; but I think the danger of its rejection will be 
greatly diminished if its ratification is submitted to conren- 
tions chosen for the sore and only purpose of passing on it. 
For that  reason I offer this amendment, comn~itting i ts  consid- 
eration to conrentions, iustead of to the legislatures. 


The second amendment, Blr. Presideut, gires distinct aud 
specific authority to  graduate a n  income tas, dnd I think that  
necessary only a s  a matter of abundant caution. I would'not, 
perhaps, hare  thought i t  necessary a t  all, e s c e ~ t  for the stnte- 
ment of Judge BreFer, in the case of Knowltou 1;. Moore, where 
he  dissents from the opiuion of the court sustaining the valid- 
ity of the inheritance-tax Iaw up011 ilie ground that Congress 
had no power to gmde it. Plainly, if Congress is  without 
13ower under the Constitution a s  i t  now stands to  grade a n  
inheritance tax, i t  n-ould be ~r i thout  po~rcr  under this m e n d -  
ment to grade an income t a s ;  and if we are to put the peoplc of 
~e United States to the trouble 311d espense of adopting a 
constitutional amendment authorizing Congress to do what, in 
my judgment, it now possesses ample power to do, let us  make 
a complete work of it, and let us not find i t  necessary hereafter 
either to csercise the power circunlscribed within limits which 
the people would uot adopt or find our l a r  held invalid. 


I shall ask for a roll call on both of these amendments, un- 
less some better reason call be advanced against their adoption 
than has occurred to me up to this time. 







Mr. ~IcTJAURIN. Mr. Presicleut, I concur in the wisdom 0' 
~ l l a t  was ~ a i c l  by the Senator from Texas [Air. BAILEY] miti 
reference to the necessity for t h e  amendment of this joint reso 
lution; but I think there is  a better amendment than the  On( 
he  proposes to offer, or, a t  least, a better amendment than th(  
one mhich anlends line 9. 


The mischief in reference to an income tax in every discus 
sioa of i t  before the court has grown out of six words, three 0: 
them in clause 3 of section 2 of ar t ic le  I of the Constitution, an( 
three of them in clause 2 of section 9 of Article I of the Con 
stitution. I n  the first place i t  says: 


Representatives and dlrect taxes shall be apportioned among th' 
several States- 


The words "and direct taxes" in  that  instance, and in the 
next- 


No capitation or other direct tax shall be laid. 
The words "or  other direct" a re  the words that  make thc 


mischief in this clause 4 of section 9. With these six word: 
stricken out of the Constitution in the places where they occur 
a s  I have indicated, there could be no trouble about the levyinf 
and collecting of a n  income tax. 


I have heretofore indicate, my views in reference to  the 
lneaning of the three words or other direct," and I am no) 
going to elaborate them now. I thinl: the word " d ~ r e c t  " then  
must be construed with reference to the word " capitation." A 
capitation tax  is a t ax  tha t  is levied directly upon the indi 
vidual without re fe reye  to property. I t  is  what is  called ir 
the States generally a poll tax." When you speak of a " capita 
tion t a x "  a s  3 direct tax s u ~ d  then speak of "other direct 
taxes," the word "direct" in this connection must be con 
strued ejusdem generis with reference to the word "capim 
tion "--a capitation t a s ;  that  is, a direct tax which operate: 
upon the individual himself, without reference to any propert) 
a t  all-and the words or other direct tax," of course, always 
by all rules of construction, must be construed to mean a tax 
of the same kind. other direct tases, that operate upon t l ~ t  
individual without reference to any property a t  all. Out 01 
tha t  confusion has grown all the trouble that  has  arisen h 
reference to the question of a n  income tax. 


I think there has been too much learning, probably, on thir 
matter. There has possibly been too much research into what 
has  been said by this man or that  man in the Constitutional 
Convention. You must construe the prorision with reference 
to the language used, for no provision in the Constitution and 
no prorision of a legislative enactment or congressional enact 
ment is to be determined by what one man or another nlau may 
say in reference to it. 


That is illustrated especially here by the action of Senators 
on the amendment which is going to be voted upon a t  1 o'clocli 
today.  There are many Senators who believe that it i s  not 
necessary to  hare  any amendmeut to the Constitution. The 
Senator from Texas made a very able, a very learned, and a 
very eloquent argument to  show that  an income tax i s  within 
the limits of the Constitution a s  it is now in esistence. Other 
Senators have done the same thing. I only refer to the argu- 
luent of the Senator from Tesas because it  was, if my mem- 
ory is  not a t  fault, the first one that was made and not to malie 
ally invidious distiuctions, for I think all the arguments that 
hare  bcen made on this view of the Constitution have been very 
able and very clear. Xevertheless, the Senators who hare 
made these elaborate arguments and who believe that  i t  is  not 
necessary to amend the Constitution in order to justify Con- 
gress in enacting an income-tax lam are  going to rote for the 
resolution of the Senator from Kebraslm, or a substitute there- 
for, for an amendment to  the Constitution. 


I have digressed fyom what I n7as going to say. I want to 
say that if the amendmeut which I offer should be adopted- 
and I (lo not much expect that  a majority of the Senate a re  
going to adopt it, but I think crery Democrat ought to vote for 
it-if i t  shall be adopted, will eliminate from the Constitution 
cyery cause of conleution orer  the question of the authority of 
Congress to levy an iucome tax, except a s  to the power of Con- 
gress to grade an income tas .  


This is the amendment: 
Amend the joint resolution by strikiilg out all  after linc 7 


and inserting the following, to wit: "The  words 'and direct 
taxes,' in clause 3, section 2, Article I, and the words ' or other 
direct,' in clause 4, section 0, Article I, of the Constitution of 
the United States a re  hereby stricken out!' 


That will prerellt any mischief hereafter. But  let me call 
your attention to some mischief that may arise over this pro- 
posal by the Senator from Nebraska; and I should like to  have 
the attention of the Senator from Nebraska to this. The joint 


resolution prorides that the proposed amendment to  the Con- 
stitutiou shall rend as  follows: 


The Consreas shall have power to lay and collect direct tuxes on 
incomes, without apportionment nmong the several States according to 
populat~on. 


That is  what the Senator from Iiebraska proposes to insert 
in the Constitution as  the sixteenth amendment. There is go- 
ing to be some contention that will go before the Supreme 
Court a s  to  the provision, because the men.who a r e  wealthy, 
the men who have large incomes do not intend to pay any pro- 
portionate part of the expenses of this Government if they can 
get out of it. They expect that the Government of the United 
States will protect all their property and protect all  of their 
income, but they expect the expenses of the administration of 
the Government for the protection of their incomes and of their 
property shall be paid by the poorer classes of the country, 
shall be paid by the men in humble circumstances and with mod- 
est means. That has  been the rule heretofore, and they expect 
i t  to continue. 


Here is  the question they a re  going to raise n t  once: They 
a re  going to say that  when you read the proposed constitutional 
amendment according to i ts  correct interpretation i t  means 
"without apportionment among the  several States according to 
population; " but they a re  going to say that  i t  does not say 
"without apportionnlent among the several States according to 
anything else." You have specified population. but it may be 
required; they might contend that  the tax shoold be appor- 
tioued upon souie other basis than that  of population. 


Alr. BROWN. Mr. President- 
The PRESIDIKG OFFICER (Mr. KUN in the  chair). Does 


the Senator from Mississippi yield to  the Senator from Ne- 
braska? 


Mr. AfcLAURIN. With great pleasure. 
Mr. BROWN. There is no other apportionment known to the 


Constitution escept that  according to the census or enumera- 
tion; and of course the proposed amendment would be con- 
strued together with the other provisions of the Constitution. 
The language used in the joint resolution is  taken from the 
language of other sections of the Constitution, so tha t  there 
can be no confusion or misunderstanding a t  all  about the joint 
resolution. 


Mr. McLAURIN. I know there is no other apportionment 
?xcept in the  instance to  which I hare  referred; but i t  may be 
:ontended by those who desire to be exempted from the pay- 
olent of their proportionate share of the taxes necessary to 
lefrny the expenses of the Government that there is a n  appor- 
tioiment here provided for. I t  will be contended by those peo- 
~ l e  that  there is a n  apportionment here, and that  the naming of 
2ne lrind is  the exclusion of all other kinds. There is a rule of 
2onslruction that  is not only familiar to all lawyers, but i t  is a 
rulp that  commends itself to the judgment of any man, whether 
he be a lawyer or not, a s  soon a s  it is presented to his mind, 
m d  that  is  that  the naming of one is the exclusion of all  others. 
\T7hen you name one lrind of apportionment and provide that i t ,  
;hall not be required to be made, you exclude, then, all other 
~pportionments; and it  may be contended of any other appor- 
:ionment except that  which is  named here. That  is my idea 
]bout t l ~ e  mischief that is zoing to arise. 


Then there is  another thing that they may contend for, and 
ha t  is that  Congress has recognized the income tau a s  a direct 
ax. Tha t  i s  the conclusion that they will draw from the 
~mendment that  is proposed by the Senator from Kebmska. I 
lo not thiuk i t  is a direct tax. I shall rote for the amendment; 
und it  is  my intention to rote for the aulendment, eveu though 
uy ameudinent shall not be adopted; but i t  does.not, in luy 
udgment, meet the requirements of the case so a s  to put be- 
;and all controversy the question before the Supreme Court 
)f the United States on the constitutionality of the income tax 
ind a s  to the meaning of the amendment. I think that it 
mght to be made perfectly clear. I am going to rote  for it 
lecause I am in favor of anything that  loolrs to the collection 
)f a n  income tnx. I think it  is  fair and just that  there should 
)e a n  income tax to compel those of wealth, who have great 
ncomes, to  pay some part of the expenses of the Government. 
favor i t  not only because it i s  just, but because the immensely 


vealthy then will be interested in a n  economical administration 
,f the Governlnent instend of extravagance, in which they are 
lot interested now, because they a re  not compelled to pay for 
my of the extravagance that  i s  indulged in by the Government. 


There are  a great many other things, Afr. President, that I 
hould like to say on this matter, but I am not going to take up 
he  time of the Senate now to say them. I will ask that  the 
lmendment to which I have referred may be read a t  the See- 
,etary's desk, to give notice of the amendment that  I intend to 







Mr. DISON. Alr. I'residcnt- 
Tile VICE-I'RESIIIBST. Does the Senator from Sebmska 


yicld to the Seua&from l lontana? 
Mr. BROW;\:. T do. --. - - - - 
Mr. ~120s. To keep the record straight, when referelice is 


mac1e to the Republican rote, I thiiilr the Seuator should also 
add the fact that there was a larger percentage of Republican 
than Democratic Senators i n  this body who roted against send- 
ing the joint resolution to committee. 


Mr. BROWN. I did not care anything about the political 
significance of it. I simply wanted to show tha t  there is  no 
possibility, with the  Senate constituted a s  i t  is to-day and on 
record a s  i t  is, of having such a n  amendment get two-thirds of 
the luajoriiy of this body. Then tell me why load i t  on this 
joint resolution? I would be glad to support the Senator's 
resolution, if i t  can come up so that  it does not kill itself and 
a t  the =me time kill this one. 


AIr. BIONEY and AIr. NEWLAhJS addressed the Chair. 
Mr. BROWN. There a r e  sereral Senators who want to talk, 


and I think I will yield the floor. I hope that  all  these amend- 
l~e?l tS may be roted down. I believe tha t  the joint resolution 
is drawn simply; i t  is drawn in language that  is  not suscep- 
tible of two or three constructions; i t  rests the power in Con- 
gress to lay and c o l l ~ c t  income taxes; and that  is the proposi- 
tion we want to  adopt. 


i\Ir. IlOSEY. Mr. President, I am one of those who believe 
that  there never will be another amendment to the Co~lstitution 
of tlie Uuitcd States. Already, I unclerstand, nbout 13  States 
hare  called for a conrention of all  the States. If that conren- 
tiou should be called. a s  i t  will ultimately be, I have no doubt 
the first resolution that  will be offered will be to abolish the 
Coustitution of the Uuitcd States for the very reason that  n-e 
have been for some time acting nuder a susyensio~l of it, and 
those who are in authority a r e  heartily tired of it. 


The difficulty that presents itself to my ini~ld is to secure thc 
12 States which everybody adnlits are  quite likely to defeat nny 
amendluent of this sort to the Constitution. The niethod prc- 
sented by the Senator from Texas is probably the best, but the 
same influences that will control the rotes of the legislature ~vi l l  
prerent the legislature from calling a conrention. The item of 
crpe?lse mill be considered by some of the frugal-minded legisla- 
tures in some of the States, also. 


The great difficulty that  vre had in passing the last two amend- 
ments to the Constitution, which seemed to be so very necessary 
in our system of political economy a s  to fis the status of ser- 
eral million freedmen, ~ o u l c l  seem to argue the necessity of a 
ratification of the income-tax amend~~leiit ,  yet we know the 
difficulty. I am one of those who do not be l ie~e  that  either the 
fourteenth or fifteenth amendment mas ei-er validly made a 
part of the Conslitution. 


I t  has been said that  when a State has roted to ratify o r  re- 
ject, i t  has eshausted its power. I do not believe %ere i s  any 
authority in good conlmon sense and sound reasoning for any 
such suggestion. There is no doubt that  i t  has been acted upon ; 
that  is true, but the action mas forced by the esigency of the 
political situat~on. As a matter of fact, 4 Southern States that 
had rejected the fourteenth amendmeut afterwards asseuted 
to it. But in the meanwhile 2 States that  had assented to i t  
had mithdrawn thcir assent and rejected it. 


Olle n-as the State of Ohio aud the other the State of 
Jersey. The paper thnt was then issued by the legislature of 
Kern Jersey is one of such high stntes~unllship that i t  deserves 
to rank nest ouly to the Declaration of Iudepeudcnce. It is  a 
papcr that can be studied with great profit by any student of 
our Coustitution aud of our theory and system of gorernment. 
l f y  frieud from Gcorgia [Mr. B ~ c o n ]  stated that  there n-as 
a third; but he is mistalien about that. The State of Oregon, 
it  is true, rejected the amendment, but that  was in October, 
and the pro~nulgntioil of the raiificalion was made by the Sec- 
retary of State, under the law of lSlS, on the 28th of July, 
186s. So the actiou of Oregon simply menut to express a 
change of selltinlent ill tha t  State, and in no effect validated 
or illvalidated thc ratification. I t  had nothing to do with it. 
But i t  was held that four dtatcs had first rejected the aiue~id- 
meut and afterwards ratified i t ;  aud they were counted, bc- 
cause they caiue in before t h e  promulgation. 


1 am not one of tliose who believc that  a promulgation by thc  
Secretary of Stntc of the ratification of three-fourths of the 
States of an amendment to  the  Constitution is a t  all uecessary 
to its ralidity. It is  just exactly a s  hc is required to print the 
Iajys of Congress. Kobody n-ill assume that  he has got anything 
to (10 with passiiig the laws of Cougress or g i ~ i n g  them cffcct. 
He simply gives notice to the public that  they have been passed, 
and supcriutends the printing. So, in the same way, the act  of 
ratification consists of the action of the two Houses, then of 


three-fourths of the States; and the Secretary of State has  noth- 
ing to do with it, escept to announce that  to  the public; and 
rhe erent is  closed. 


Howerer, the State  of Jersey aud the S h t e  of Ohio had 
changed; but they were not pennitled to  make that  change. 
John Sherman, then a Meuiber of the Sellate from the State of 
Ohio, introduced a resolution declaring that  three-fourths of 
the States of the LTnion had ratified the fourteenth amendment. 
As a matter of fact, that  was ultra rires. The Senate hnd no 
business to  concern itself any further. That clause of the Con- 
stitution which provides for  i ts  own amendment particularly 
points out the  way in which it shall be done. : 


I t  says that  such joint resolutions shall receive the consent 
of two-thirds of the.Members of both Houses. There has been 
some contention about whether tha t  meant two-thirds of those 
present o r  two-thirds of the Members constituting each House. 
According to my r iew of it, proper reason and common sense 
would say i t  required two-thirds of the membership of both 
Houses; but i t  has  been unifornlly held by both Houses that  it 
only reqilired two-thirds of those present and voting; tha t  a l l  
the intermediate steps leading up to a final rote  upon the amend- 
melit required only a majority of those present and roting, a 
quorum being always presumed to be present, a s  a matter of 
course. I d o  not accede to tha t ;  but there is no may to change 
it, of which I am aware. That  has  been the uniform practice- 
of both Rouses, and  they h a r e  declared it  over and orer  again. . 
The last ruling on tha t  subject was by Mr. Reed, of the State 
of Maine, a s  able a man a s  has ever been Speaker of the House 
of Representntires. I recollect that  he said in his ruling that  
i t  seemed unnecessary for him to rule, primarily, because the 
decisions of preceding Speakers had been so uniform upon that  
point. 


But  v e  h a r e  had also other decisions, eren coming down to 
the decision of the Supreme Court, that  the President of the 
United States had to sign such amendments. The first 12 
amendulents proposed by Madison were signed. Ten were 
adopted a f t e r ~ ~ a r d s .  The eleventh anleudment was signed by 
John A d a m ,  mhich was adopted. Then the twelfth amendment 
of Xr.  Madison was  sigued, and that  was adopted. The thir- 
teenth amendment n-as signed by Abraham Lincoln, not because 
i t  was beliered that  i t  n-as a t  all  necessary, because the Presi- 
dent is not incInded in the amendiug of the Constitution a s  one 
of those who have anything on earth to  do with it, but it was 
said that  i t  was estremely fitting that  the man who had eman- 
cipated the slaves by proclainatiou should hare the privilege of 
signing a le,rrislatire amendment to the Constitution, ratified by 
the States, which did the same high office. Consequently he 
mas permitted to do so. Then i t  y s s  that  Trumbull, of Illinois, 
offered a resolution that  the approral of the President was 
totally uunecesmry, and i t  passed the Senate without a single 
dissenting rote. So that, though we hare precedents which 
seem to h a r e  uo foundation in good reason and that  a r e  cut 
short whenever the opportune moment comes, i t  seems the Presi- 
dent has nothing whatever to do with the ameudment of the 
Constitution. 


Mr. President, I do ilot believe that  this amendnlent to the 
Constitutioa will ever be a part of it. I am n-illing to yote for 
it, aud I should like to  see i t  adollted, if possible; but I an1 quitc 
sure that  those influences which hare  prevented a rote  on the 
income-tax amendment in this Senate will also prc~rcnt a vote 
in a t  least twelve of the legislatures of this ruion. \Tre call ' 
feel quite sure that  nu act  of such far-reaching importance, 
that  touches the pockets of rery many rich people, is not rery 
lilrely to becoiue a part  of tlie organic Ianr of our Rcpublic or 
of our confederation. 


I should be rery glad, Mr. President, to procecd upon the lines 
laid down by the Senntor froill Terns [Mr. BAILEY], the Senator 
from Iowa [Rlr. C u h r ~ r ~ s s l ,  and the Senator from Idaho [Mr. 
Bonn111, which, I bcliere, i s  the shortest and the simplest WQ-. 
I am uot one of those who regard the judglnent of the Supreme 
Court a s  a n  Africau regards his particular deity. I respect 
such a decision just esactly to  the estcnt thnt i t  is  fou~lded in 
coillinon seuse and argucd out on reasonable logic, but when i t  
violates the law of conlnlon sense, theu I cease to so regard it, 
escept that  a s  n citizen I am bound by it. As a legislator, I 
have no more regard for it  than I should hare for a decisioll of 
a magistrate in one of the counties of the State of Rlississip~i, 
especially when I 1 i l 1 0 ~  it  runs counter to the clecision of n hun- 
dred years and was decided by a vote of fire to four and that  
one judge who votcd in the affirmatire changed his mind soine- 
how in the shadows bet~vceu two differeut heariuqs. 


I do not say that  by way of ilisparageineilt of anybody, be- 
cause it is  only the fool n-ho never changes his o~vn  mind; but 
there were no new facts brought out: there m r e  110 new argn- 
nlents adduced; and the member of thc court,  rhoe ever he ~vas, 
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Mr. T.\TI.OI'L (when his ~iauic was called). I an1 paired wit11 
the .junior Senator from Conuecticut [IIr.  BRIR'DEGEE] on all  
questious esccl~t this one. I rote "yea." 


The roll call was concluded. 
Mr. ILiCOS. I desire to announce that  my colleague [Mr. 


CLAY] is nccerr:~rily absent. If lie were present, he would rote  
"yen." IIe is paired with the senior Senator from JIassachu- 
setts [Mr. LODGE], who, I presume, if present, would rote  
" 11av." 


31;. BASI<HICAD. I nu1 paired with the junior Senator from 
Illiuois [Mr. L O R I ~ I ~ R ] .  I transfer that  pair to  the junior Sen- 
ator from JIarylancl [Mr. SMITH], and rote  "yea!' 


Mr. SCOTT. My colleague [Mr. ELGINS] is  unavoidably de- 
tained fro111 the city to-day. I aln uot 1)regared to say how he 
would rote if he were here. 


Mr. BAILEY. I am paired with the Senator from West Vir- 
ginia [Mr. ELGINS], and if i t  jyould nlnlie any difference in the 
result of this vote I slionld of course feel compelled to withdraw 
my vole. But a s  it  does not lnalic any differeuce in the result, 
I shall let ~ n y  rote stand. 


Mr. EIEYBURN. I should like to make a lmrlinmentnry 
inquiry. 


The VICE-PRICSIDEXT. The Seuator will state it. 
Mr. IIEPBUltN. Should pairs couut on a rote  of this kind, 


which requires a majority of t ~ o - t h i r d s ?  I t  seems to me this 
is a n  esception to the rule. 


The VICE-PRESIDEXT. The question of pairs i s  not for the 
Chair to determine. 


Mr. BACOS. A majority of two-thirds is  not required in the 
case of an ainend~neut. - 


Mr. BIOSET. I believe i t  has beeu ruled rel~catetllg that  in 
the iiiteruiediatc stages of a11 aiueudment to the Constitution 
only a majority is requisite. 


The T'ICE-PRESIDEST. The Chair thinlis that is  so, but 
i h a t  n-as not the question that  was nslied of the Chair. 


Mr. GALLIKGER. Let us hare the regular order. 
The TICE-I'RESIDEST. The question asked of the Chair 


mas whether pairs should count. The Chair understands it  is  
not for the Chair to determine whether a pair shall or shall 
not stand. 


Mr. AIONEY. The Chair is  right about that. I t  is a matter 
of :~greement between two Senators whether the pair stauds or 
uot ;  niid that agreement is  not liable to be reviewed by any 
other party. 


The result was announced-yeas 30, nays 46-as f o l l o ~ s :  
TEAS-30. 


Bacon Cnminins Jones Sliiwlv 
Bailey 1)avis Ida Pollette ~immb;ns 
Bankliead 1~'letcher JlcEnery Smith, S. C. 
Borah l.'ostc; hIoney Stone 
Bristom Ir'rasier Sewlands Taliaferro 
Cliaml~erlain (;Ole Orerman Taylor 
Clapp 1Iugltes On-en 
Culberson Johnston, Ma. llayner 


Aldrich 
Bereridge 
Bourne 


NAYS-40. 
Crane Gallinger 
Vrawford Gamble 
Cullom Goggenheim 
('urtis IIeyburn 
lhnicl  Johnson, N. I 
Uepcw Iiexn 
1)iclc McCumber 
I )illingliam Martin 
1)ison Selson 
du I'ont Sixoii 
1:lint OIiver 
Frgc I'age 


NOT TOTISG-16. 


I'erkins 
Root 
Scott 
Smoot 
Stephenson 
Su thcrland 
Warncr 
Warren 
n e t m o r e  


Brandegec Dolliwr 1,orimer Richardson 
Ilnll~eley I:l!iins McLaurin Smith Md. 
Clnrkc, Brlt. Hale I'aynter smith: Mich. 
( ' ~ w v  Lodxc I'iles Tillman 
u.."., . SO 31r. BAILEY'S first ameudnlent mas rejected. 


The VICE-PRESIDEST. The Secretary will report the nest  
allle~idmeut offered by the Seu:~tor from Texas. 


The SECRETARY. I11 9, af ter  the word " incomes " and the 
coinma, insert the words "ancl may grade the sanic" and a 
conlina. 


The VICE-PRESIDEST. The question is  on agreeing to that  
n~nendment. 


BIr. BAILlCT. Mr. I'resident, I niu satisfied tha t  this amend- 
lllellt will be rotcd do~vii ; aud voting i t  do\\711 would ~ r n r m u t  
the Suyreme Court ill hereafter sayiiig that  n proposition to 
authorize Coii,=ress to IeYy a grxlunted income t a s  was rejected. 
~ ~ 1 ~ 1  altkough I do not believe i t  would be rejected upoil any 


1c:ll reason-- except :1 rather blind 1)olit: 
1\Ir. III.;\-BUI:S. I call ior the regular ordor. 
hlr. BAILEY. I do not intend to allow that  to  occur, and 


I withdraw the aillcnd~ncnt. 


The VICE-PItESIDEST. The Seuator can uot withdraw his 
nmendlneut escept by unanimous Couseut after the yeas aud 
nays hare bear ordered. 


Mr. BAILEY. I (lid uot know the yeas a i d  nays hail beeu 
ordered on that  auie~ldineiit. 


The VICE-PI1ESIDEST. They hare. 
Mr. BAILEY. I think n o t  . . 
Mr. ALDRICH. I think there mill be 110 objection to tha t  


course, Mr. President. 
The VICE-PRESIDEST. The Chnir so understood. HOW- 


erer, i t  i s  w r y  easy to solve the difficulty. Is there objection 
to the Senator from Texas withdmmiug his amendment? The 
Chair hears none. The  Senator f r o u  Texas withdraws his 
amendment. 


The question now is unon the amendment offered by ibe 
senator-iron1 Mississi~pi [ k .  McLau~rx] ,  which the Secretary 
will again report. 


The SECRETARY. Sinend the joint resolution by striking out 
all after line 7 and inserting the folloming : 


The words ",?nd dlrect taseq,," in clause 3, section 2, Article I. 
and the words o r  other direct in  clat~se 4 section 9 Article I, of 
the Cons t i tu t ip  of the United h a t e s  are  herkby stricke'n out. 


The VICE-PRESIDEKT. The question is  on agreeing t o  the 
amendment. 


The amendment was rejected. 
Mr. BRISTOW. I desire to offer a s  n substitute for the joint 


resolution the matter which I send to the desk. 
The VICE-PRESIDEST. The Senator from Kansas offers 


the following substitute for the joint resolution. 
The SECRETARY. Joint resolution offered by Mr. BRISTOW a s  


a substitute for Senate joint resolution No. 39, Sixty-first Con- 
gress, first session. 


Mr. ALDRICII. I ask that  the substitute be read, subject 
to objection. 


The Secretary read a s  f o l l o ~ s :  
Joint resolution offered by Mr. CRISTOW as  a substitute for  Senate 


joint resolution No. 39, Sisty-first Congress, first session. 
Joint resolution to  amend the Constitution. 


Resolced b1/ fhc Senatc and Housc of Rcprcsottatzves of the Ugritcd 
Statcs of A n ~ o i c a  ita Coibqrcss assen~bled (ttco-tRirds of each Iiotlsc con- 
currwg therem) Tha t  t6e following section be submitted to  the legisla- 
tures of the sev)eral States, which, when ratified bg the legislatures of 
three-fourths of the StaJes, shall be valid and binding as  a part  of the 
Cozstitution of the  Unlted States: 


The Congress shall have power to  lay and collect direct taxes on 
incomes wlthoot apportionment among thk several States according to  . . 
population." 


That  section 3 of Article I be so amended tha t  the same shall be a s  
follows : 


''.~I~TICLC I. 


" SEC. 3. That  thc Senate of the United States shall be composed of 
two Scnators from each State, who shall be chosen by n direct vote of 
the people of the several Sfates ,  for six years;  and the electors in exch 
State shall have the qnallfications requisite for electors of the most 
numerous branch of thc s tate  legislatures; and each Senator shall have 
one rote." 


31r. ALDRICH. I make the  Fame point of order in relation 
to that  ameu(iment. 


The VICE-PRESIDEKT. The joint resolution is  not offered 
a s  an ameudiueut to  auything that  is pending. 


Mr. SLDRICH. It is uot offered? 
The TTCE-PRESIDENT. It is  not offered a s  an amenciment 


to the gelidin,"" joint resolution. 
Mr. ALDRICI-I. Then, I object to i ts  presentation. 
The VICE-PRESIDEXT. I t  is  not in order. 
Blr. BRISTOW. I offer i t  as  n substitute for the pending 


j o i k  resolution. 
- 


The VICE-PRESIDEKT. But  the joint resolution espressly 
snvs that  i t  is offered a s  n substitute for joint resolution 
5;. 39. 


31r. BRISTOW. This is  KO. 39? 
The VICE-PRESIDENT. It is not. 
311,. ilLDHICI3 and Mr.. GALLISGER. Regular order ! 
&Ir. BEVERIDGE. Let us  hare the regular ordcr. 


- IIr.  BRISTOTV. &lay I ask what is  the uuulber of the pend- 
ing joint resolnti6n? 


The VICE-PRESIDEST. h-o. 40. 
31r. BIiISTOW. I ask to  change the substitute to KO. 40 in- 


stead of SO. 39. 
~ h c  VICE-PBESIDEXT. The change mill be made. 
i\$r. ALDRICH. I iualie the point of order against it. 
9h.. BRISTOW. What is  t h c ~ ~ o i u t  of order? 
RI;.: ALDRICI-I. I uiake the p;int of order that  i t  corers mat- 


ters not included in the agreciucnt, and thxt under that  agree- 
ulent- 


The VICE-PRESIDEST. The Chair sustains the point of 
order. 
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-- 
go and : I S ~  tllc Senator from Ken- York. This is  not a suit, 
Bfr. I'residcut, i~g:~inst  the Go~erninei~t.  That  is  a perfectly 
correct prol)ositioi~ Therc is uothing iiew about it. I n  this 
liue of cases courts l?:~ve over :md over again passed upon the 
prol~osition that  when the C;o~crnn~eilt 1)crluits a suit against 
itself it ni:~y regulatc the condition upon which the sui t  is 
brought. This i s  not a suit :lgainst the Go~erument. 


Mr. ALDRICH. How does the dissatisfied importer get his 
money back? 


Alr. RAYNER. This is not getting money back. The Senator 
does. uot understand the Ianr that  he has framed. 


RIr. ALDRICH. I think I do. 
Mr. RAYNER Absolutely not. 
Mr. ALDRICH. Let us look a t  i t  in a practical way. 
&. RAYNEIt. Let us  look a t  i t  in a- legal way ; - I  do not 


care about the practical way. 
Mr. XLDRICH. I trust the practical may is  the legal way. 


~ h c  importer is :~ssessed a duty by the Board of General Ap- 
praisers in Ncw Tork upon :t ccrtnin classification. H e  is 
obliged to pay the duty, and he can not get that  money back 
except by bringing a suit against the collector. I f  dissatisfied, 
he  must appeal from the decision of the collector. H e  becomes 
a party to  the controversy and he becomes a party under the 
conditions which the United Sttttes fises. 


Mr. RATNER. Of course the Senator is arguiug something 
t h a t  nobody is  arguing a t  all. I am arguing criminal juris- 
diction here under this statute, and thc Seuator is  arguing 
about the importer paying nioney. Money seems to be upon 
the  mind of the Seuator a11 the time. I am arguing for per- 
sonal liberty. 


Mr. XLDRICH. The Seuator Irno~vs a s  1veI1 a s  I do tha t  
neither the Board of General Appraisers nor the circuit court 
or the court to  be created by this act has any criminal juris- 
diction. We a re  not proposiug to give this court any criminal 
jurisdiction. The Board of General Appraisers have no crimi- 
nal  jmisdiction. 


Mr. RATNER. If  the Senator will sit down he mill enlighten - 
the Senate by his silence. 


Mr. ALDRICH. Does the Senator from Maryland contend 
tha t  either the Board of General Appraisers or this court havc 
any crinlinal jurisdiction? 


311: IUYNER. I h a r c  said there is not a lawyer here who 
believes that. 


The Senator from Tesas [Mr. BAILEY] has just arrived. The 
Senator from Hhode Island said in the absence of the Senator 
from Tesas that  the Seuntor from Tesas had clearly esamiued 
this measure and pronounced it  to be constitutional. If the 
Senator has done that, I should like to hear him upon that  
subject. 


Mr. CLAPP. Mr. President, while I think many of us 
thoroughly understand the point the Senator is making, I am 
going to take the liberty of suggestiug that to  those who mag 
not be lawyers he has  not made i t  elltirely plain. 


I am going to say, with the Senator's pardoii- 
hfr. RATNEE. Does the Senator mean that  I have not madc 


it plain to the Senator from Rhode Island? 
Mr. CLAPp. Well, to a great mauy Senators. There a r e  a 


great nlany Senators who a r e  not lawyers. 
Mr. RAYNER. What does the Senator ~ v m t  ine to mal;c 


plain? Can the Senator make i t  ally plainer? 
Mr. CLAPP. I do not think I can;  but I think the Senator 


from Blaryland can make i t  plainer. 
Mr. RAYNEIt. I n  w l ~ t  way? 
Mr. CLAPP. If the Senator will pardon me- 
Bfr. RAPSER. Certainly. 
Mr. CLAPI'. The Senator is  discussing this question a s  he 


would discuss i t  in court, upoil the assuinption that  the court 
tooli notice of the general principles aud practice; but the Sena- 
tor ought to reillember that, in a measure, he is discussing i t  to 
laymen. I merely make the suggestion to the Senator, t h a t  he 
can make the ~roposition plainer to those who may not bc 
lawyers. 


Mr. RAPNER. If I h a w  uot made this proposition plain, it 
is  not within nly ability to ninlx it  any plainer. I will permit 
the Senator fro111 Rlinnesot:~ to mnhe i t  plainer. 


Mr. CLAPP. I t  is  certaiuly plain to lawyers. 
Mr. RAYKER. You can not maIic a legal proposition 1,lniu 


to laynlen. You see that by the Seuator from Rhode Island. 
There is a gentleman with a s  astute a n  iiltellcct a s  there is in 
this body. If I call not explain it  to him, how is  i t  possiblc 
to explain i t  to :~nybody else? The Senator was uot here when 
we were discussiiig this question. You have not heard the 
whole of this cliscussiou. The truth is, Senators go out and 
then colnc in :uld esgect a Scnator to repeat everything lie has 


said. I do not prol)ose to do it. This i s  the longest speech I 
h a w  made since I havc been in this body, and I hare gone over 
the  proposition. I covered the first proposition; that  any lay- 
man can 11uderstaui1. The proposition is that  in n suit above 
$20, on the question of fact, a man has  a right to a jury trial. 
Every 1:lyman understands that. The Senator from Idaho [hlr. 
BORAH], for whose legal opinion I have great respect, says he 
thinks I am wrong about that. The Senator from Rhodc? Island 
need not shalie his head. Now, never mind, hlr. President-- 


Mr. ALDRICH. It is  a self-evident 'fact, evidenced by the 
esperience of this country for twenty years, without a single 
exception, that  the Senator is mrong. 


Mr. RAYNER. That is  the same old thing again. I repeat, 
in the presence of the Senator from Tesas, we had one hundred 
years of experience under the income tau, and decision after 
decision held i t  to he constitutional; and after a hundred years - 
the  Supreme Court pronounced it unconstitutional. No lawyer 
who understands his profession mill assert the proposition that  
because there has been a bad practice that  makes good lam. 
Tour practice may hare  been mrong. This question has never 
been discussed before in  this body; and notwithstanding the  
practice, notwithstanding the Senator from Rhode Island, not- 
withstanding the preparation of this law by the Cabinet, I hold 
that,  for the reasons I have giren and especially for the reasons 
tha t  I am now giving, it is but a n  unconstitutional law. . 


Mr. ALDRICH rose. 
Mr. RAYNER. Let me finish. 
Mr. ALDRICH. Let me say a word. 
Mr. RAPKER. I can not stop you. 
Mr. ALDRICH. My proposition is  that  the universal and 


unbroken practice--- 
Mr. RAPNER. The same thiug again, " universal pmctice." 
Mr. ALDRICH. Of the country shows conclusirely that  if 


the  litigants who have taken advantage of this situation had 
been entitled to a jury trial they vould have had it, and the 
fact- 


RIr. RATNER. Mr. President-- 
Mr. ALDRICH. Wait a miuute. The Senator from Mary- 


land mill let me make a statement. 
Mr. nATNER. But  not such a n  irrelevant statement a s  


that. 
Mr. ALDRICH. I say that  the unbroken practice and experi- 


ence of the United States for twenty years, if there were no 
other reasons, show that the Senator from Maryland must be 
wroug in his statement, and i t  needs ueither the ignorance of n 
layman nor the intelligence of lawyers to  convince any man 
who has heard his argument what his misgivings a re  upon the 
subject, because he S a p  hi~uself lie doubts whether he i s  right 
or wrong. His misgivings have no foundatiou whatever. 


Mr. RAYNEII. I think the Seuator would h a r e  come out 
much better if he had kept his seat to-day. 


Mr. ALDR ICII rose. 
JIr. EATKEIt. Xow will the Senator permit me to fiuish? One 


can not argue a legal question with a gentleman who admits that 
he knon-s nothing about law ; that  he nerer studied it  ; and neither 
is  i t  his profession. You might as  well bring in an astronomer, 
a fortune teller, a geologist, or a l)hysician, or anybody else, to 
argue a questiou of law with me. You do not see the Senator 
from hTew Hampshire, Doctor G ~ L I K G E B ,  get up here and argue 
this question. There is  not a Iaynau in this body, except the 
Senator from Rhodc Island, who has intruded into this discus- 
sion, for they a11 appreciate thc fact that  this is  a legal and a 
constitutional argulneut, and I have dcroted the study of years 
to these questions, arguing them with lawyers, the best i11 the 
13116; but  the Senator from Rhode Island can not argue this 
question a t  all. There is only one point he 1nal;es all  day 
long-" this has been the pmctice." Does not " the Senator from 
Maryland" know that  " this  has been the practice? " I do uot 
care ~ v h a t  has been the pmctice. The question is, Is i t  n. 
valid practice? Is i t  a co~lstitutioual practice? 


I am glad the Sellator froln Tesas [Mr. BAILEY] is here. I 
 ill read this sectioll over again, mid I want to see if the 
Senator from Tesas thinks i t  is good law. H e  may so think, 
or he inay not ngree with me. I do not know. 


Mr. BAILEY. Before thc Senator- 
The VICE-PRESIDENT. Does the Senator from BIary1:lud 


yield to  the Senator from Tesas? 
Mr. RATXER. I referred to the Senator froin Tesas. I 


should not h a w  done so if the Senator froill Rliode Island had 
not referred to him in terms, and stated that he had npprovcd 
of this law. 


The VICE-PRESIDEST. noes the Senator from Maryland 
yield to the Seuator from Tesas? 


Mr. ILIYNER. Certainly. 







. 1 S .  2949) granling an iucrtvsc of pension to Daniel B. 
Morris ; to the ('o~i~iiiittcc on I'ensio~is. 


riy nrr. EOIIAH : 
A bill (S. Z9riO) granting an increase of pension to David E. 


Jont~s (will1 acconipmiying pnlxr) ; to the Coiuruittcc on Pen- 
sions. 


Ilg Mr. AIOHEY : 
il bill (S. 2951) for the relief of the estate of Stephen Herren 


'(with accon~l)anying paper) ; :und 
A Mil (S. 2452) for tl~t. relwf of thc estate of Stephen IIerren ; 


to the C'oii~inittcv on (:l:~inis. 
13y Mr. I%EV5;~t I~~($E : 
A bill (S. 2933) granting an increase of l ~ x s i o n  to Peter 


II:~rinon (with ncconil~anyiug p : ~ ~ e r s )  ; and 
A hill (8 .  203.1) granting an incre:~se of pcnuion to Cl~arlcs N. 


Taylor (IT-itli accompanying 11apcrs) ; to the Committee on 
Pensions. 


IIOUSI: CILL REFEBRET). 


II.R.11572. An ncl to nntl~orizc the co~islrllctioi~, ninin- 
tenance, and operation of rarions briclges across and over ccr- 
tain navigable waters, and for other pnlpoees, was rcxcl tvice 
by i t s  title and referred to the Coiuinittec 011 Commercr. 


BRIDGES OVER NAVIGAULE 7VSTEBS. 


Mr. CLAPP submitted an amendment inteudecl to  be proposed 
by him to the bill (H. R. 11572) to authorize the constrnction, 
maintenance, and olicration of various bridgcs across :111tl over 
certain 11avig:tble mntcrs, and for other purljoses, \vhich \vas 
referred to the Committee on Conimerce and orclercd to be 
printed. 


TAXES ON IXC0,IIES. 


- Mr. BROWN. I submit a concurrent rcsc~lnlioii for nliich I 
ask present consideration. 


The concurrent resolution (S. C. Res. G )  I n s  read. a s  follo~r-s: 
Senate concurrent rcsolulion F. 


Resolced by the  Scnrctr! ( t h o  IIortsr of li'cprerozfulil.es cotvwr'irw), 
That, the President of thc llnited States Ilc requc'stcd to trnnsrnit 
forthwith to the executives of thc sex-era1 States of tlic TTnit('d States 
copies of the article of amrndmrnt pro~osfd by Ct~n~ress to the state 
lcgislaturcs to amend 1-11? ( 'onstitution of thr l-nil?d Stairs, llassrtl 
Ji lIy 12, l90!), rcsgecting the poww of (!o!i:rrss t o  la)' anti (~~Ilcct  
taxes on inyomcs, to  the end 1h:zt the said Statrs may l~rocred l o  act 
upon the said article of anicndmcnt: and that he rctliiest the executive 
of each State that may ratify said amendment to transmit to the 
Secretary of State a certified copy of snch ratification. 


Tlle VICE-PRESIDEST. I s  there ol~jccilon to the prcscut 
consideration of the concurrent ri.solutiol~? 


1 .  1 Mr. Presiclent, I call the attention of the Senate 
to the unanili~o~~s-conscnt agree~uent ~ulder which we :ire ineet- 
ing. I sl~onlil lilic' to 11:tve it rtml. 


Mr. I~ltOIVS. I will s : ~ y  to tlic Senator fro111 Sew Jersey 
that  this is not lreisl:~tioii. I t  is siiiil)ly tlic formal and usual 
resol~~tion calliiig nl:on the I.:scc-utivc to submit to tlie sewral  
B t ~ t c s  tlic joint resolution ~ r o l ~ o s i n q  :IU :~incndmcnt of the Con- 
s j i tu i io~~.  


I l r .  J-IACOS. I sllonltl like to sn:gest to  the Scnntor froin 
Xelv Jersey ili:~t i11~  ilgr(s(L~~i(~lit  1.0 whic11 lie refers call uot 
possibly relate to bnsilic,s wliicl~ the Scunte has alrcatly inlien 
I .  Tt n~igiit rolatc to it  if it \vc,rct ; i l l  uriginnl yroliosition, and 
if the question n-cw \vl~c~thcr \ye, should 11roc~x?cl to :I mxtter of 
1egisl:ltion; but tlic Sc1l:ltc h v i n g  1):lsst.d tlle joint resolution, 
everything ncccss:~ry to eK('ctu:ttc it  is in order and is not in  
contmrcntion of tlic nxrocii)cw t ~~rer ious ly  made. 


Mr. SMOO'I?. I call the Rcllator's :iticutioii to the agreement, 
n-hich rearls : 


It  is a:reciI liy nnailim~~l~s collsont t1i:lt the Scnate n'ill adjourn from 
time to time for thrcc 11:iys :11 :I tin,:? until the conference report is 
ready n p o n  thc l~ill, (11. 11. 1J:iS) " to provide rrvellue, rqu;llizc doties, 
and enconr:ign llie indwtrics oC l he  1-nitrd States. :lnd fcr other pnr- 
posts." ; ~ n d  11i:lt no Inisi~lrss sh:lll lip tr:uls:lr,tcd at the  sessions of the 
Bcllale prior f o  1 1 1 ~ .  1.1'1)111.1. 01' illc C O I I ~ ~ ~ I . C I ? ~  co:nn?.ittec upon the said 
I,ill, other th:ru 1 1 1 ~  tr : lns:~clion of thc 1ol1;inc morl~iu~ busiuess and 
the consider:ttion of l h ~  dc!ic,ienc~y ~p~ro~l ' i a l ion  bill now pending in 
the IIousc of 1icpr1~sent;ltives. 


RSr. BROWX. l'liis is roniiue moniing I)usincss, so that  the 
afrce~nent woultl ~ ; o t  :111]11y to it. I t  rc'l:ltc5 to a formal pro- 
ceeding m:lile iicccrrnry by tlic :idion of ('mgrcss. 


The T'ICE-1'IZP:SIDEST. If it is  routine morning business, 
i t  can not be coilsidcrecl illis morning in tlie fact of an objec- 
tion. If an objection is u~:ldr, i t  \rill 11nvc to go over. 


Mr. BIZOWN. I 1i:~r-c not 1lc:trd :uiy objection mndc. 
Air. ICEAN. Undcr the uii:uiliiiious-co11seIlt ngreerucut the 


concurrent resolution is not in order. 
Tlie VICE-1'RIGSTDP:ST. 7'hc Senator from Kew Jersey ob- 


jects, and the coucur.re11t resolution goes over. 
Mr. RTONE. At the last meeting of the Senate the Senator 


from Virginia [ l i r .  NARTIN~ r e ] ~ o r t ~ ~ l  a bridge bill anel asltcd 
unai~imons c o ~ s ( ~ n t  to Iiavc i t  p:~sscd. Tlic Senator from hl:iss:l- 
chusetts [Mr. IAODGE] called attention to the unanimous-consent 
agreement, and the Chair ruled that  i t  was not in order to put 
the bill on its passage. 


Mr. RACoS. I suggest to  the Bcnntor fro111 X w  Jerscg that  
if his coutention is  correct, i t  would not be in order evcu for 
the Chair to lay before the Senate a joint resolution reqnir- 
iug his signature. The unanimous-consent agreement can not 
possibly relate to doing wliatcl-er lnay Ilc nccvssnry to  effectuate 
wliat lins already been tletcrruincd nlmn by Congrws. T11c t\vo 
IIouscs passed :I joint resolution. I t  is not prol)osccl to add to 
that joiut resolution in any particular, but s i ~ i ~ p l y  to lualte i t  
cffecti~e. I t  is  not an iudepcudent j)iecc ok ltigislntion; i t  is 
iiot ail indrl)ciidcnt proposition; :inel iL stri1rc.s nic that  it  is 110 
more objectionable to tlie unnniruous-consent :~greemc~it t1i:~n 
IT-oulil be the laying of a joint resolution before the Senate with 
the statement on the part of the Chair that  the joint resolutiop 
Iiad received the signature of the Vice-l'rcside~it. 


The TICPI-1'ItESII)ES'L1. Thc C711:tir htls not passed ulIOll 
Illat question. The Chair has simply ruled that  under nil ob- 
jection the resolution must go over in any errlit. 


Mr. (:171JIll?IZSOS. I invite tlic nttcwtion of ihc Cl~a i r  to the 
fact that the Scnntor from Kew Jcrsty did not ol,jc~A g ~ ~ i r , r ; ~ l l y  
under the rule, but he l)ut i t  upon the ground i h t  the rcwlu- 
tion i s  coutrary to the unanimous-consent agreement. 


Tlle VICE-I'ItESIDEXT. Tlie Chair thinhs the objecation 
controls, no umtter what ground l r ~ t d s  the Fenator to object. 
Tlie concurrent resolution goes over. 


RETIRENENT O F  EMPLOYEES. 


JIr. (:'TIMMISS. I ask unanimous conscnt that  an orclclr be 
iilnclc for :L rel)rint, for tlic nse of tho Coiiimittrct on Civil Serv- 
ice autl ltctreilcli~nent and the Senate, of the bill (S. 1944) for 
thc r(~lircmeut of emplo~-ees in the classifieil civil service. 


Tile \'ICE-I'RICSIDEST. I s  there objection to the request 
of the Srnafor from Io\va? 


Jlr. SNOOT. I should like to ask the Scm:~tor iron1 Iowa 
t11c cmt, 01. the approxiinate cost, of the l)rinting6! 


JJr. ("TTJIMISS. I do not kr~on-. 
JIr. SJIOOT. Of course, IVC Ii:tw alrc?aily given notice that  


wc sliali nbfcct to any docuuic~~ts  licing j~riuted unless the inat- 
ter  is  referred to the Clonuiiittce on Printing. 


Air. CUJIJIIKS. I am perfectly willing that i t  shall be re- 
ferred to the Coninii ttcc on Priuting. 


Nr. SMOOT. That \vould be the best course,. I mill nssurc 
tlie Reuutor that we shall take Ihc matter uniler consiclcration 
promljtly. 


JIr. IIETRCRS. I hare been absent oue meeting, and I 
should like to inqnire wlio has given noiice that  they will re- 
quire ii::~ttcrs l)resc>nted liy Sei!:~tors to t:llic :L c'crt:iia com'sc. 
l'hc Sen:ltor says "n-e lmre alrc?:ldy gircn notice." I all1 c11- 
rious io knon- ~ h o  gave the notice. 


I .  S I O  The (lonilnittee on Printiiig hare  these m:?ttcrs 
in c h a r ~ e ,  and they tloc:itlctl that tllc proper coi~rsc to pursno is 
to 1i:lrc all  requests for l~riiiting referred to tlie Connuittee on 
l'riutirig. 


Mr. IIETETJRS. I t  strikes nie that the Corninittee on I'riut- 
iug might: w r y  ~vcll tnlic notice of the riglits and l)ri~ilcgcis of 
the Sen:ite aiitl of Senntors in this mnttor. Thc rules say 
what shall go to thc co~lluiittee :~nd what s l~al l  not. Tho Com- 
inittee on Printiug a re  not st:lndiug a t  the gate here with a 
flaming sword to see what shall go through. 


Air. SJIOOT. There is no such purpose, I assure the Senator, 
on the part of tlic Coniinittcc on I'rinting, hut sirnply, :is all  
expenses of lxinting are  to be l~assecl upon by that  conilnit- 
tec- 


Mr. IIETBURN. RSy objection is to the ,,rise of the \vorcl 
" w e ;  " that  " r e "  have douc this and " w e  hare clone that. 
I an1 not il~cliued to be factious, bnt it  is :L bad habit to get iuto. 
n7e arc  all  " we's " liere. 


Mr. SMOOT. Tha t  may be trnc?: but-- 
Mr. IcEAS. I tliiiik 111; Sen:itor fro111 TJta11 tloes not nncler- 


stand the request of the Seuator from Iowa. It i s  to have a. 
re l~rint  of a bill. 


Mr. SMOOT. Then I will witlidraw any objcction to it. 
Mr. GELIS. I t  is  uot n rcclucwt for the ~ r i n t i n g  of a clocu- 


ment, but merely for tho reprint of n bill. 
Air. SXOOT. I have no objection to tlmt. 
Therc licing no objection, thc order mas reilucecl to writing, 


and agreed to, as fol lom: 
01-dcr-ed That thcrr be printed 2000 ntlditiounl ropics of the bill (S. 


1044) for' tiir rctiremcnt of crn~)~bycw i n  the clnssified civil mrvice, 
1.000 copics for the use of the Cornmitlcc o n  c ' i v i l  Scrvlce and Re- 
tienchmcnt and 1,000 copies for the use of Ihc S?natc document room. 







Mr. BSILEY. I wanted to say that  the Seuator from llin- 
liesota in his question a t  first asked if it had been considered a s  
gresunil~tivc evidence of guilt. Of course, if he means i n  a 
criminal proceeding, no. 


Mr. ALDItICH. No. 
Mr. CIAIJP. That  is what I meant. 
Alr. BAIISY. I t  can not, in my judgment, be used i n  tha t  


way safely, although I say that with some reluctance, in view 
of a recent line of decis~ons in some of the States which h a r e  
been trying to enforce their prohibition laws. I t  has been held 
that  the mere possession of liquor was prima facie evidence that  
i t  mas held for the illegal purpose of selling it. But  tha t  is 
goiug a long way. 


Air. CLAPP. Yes; but tha t  does not go so f a r  a s  this provi- 
sion goes. 


Mr. BAILEY. I think if this provision be read carefully-I 
hare  read it  hastily here-it will be seen tha t  the farthest i t  
can be used is  in proceeding to forfeit. 


Mr. ALDRICH. Tha t  is  what I was going to say. Tha t  is 
the precise question. I t  i s  used for the purpose of working a 
forfeiture, and nothing else. 


Alr. CLAPP. The Senator from Rhode Island says t h a t  this 
is a substantial copy of existing lam. I want to poiut out that  
n very little differeuce in language might make a very great 
difference in legal effect. The provision contains this language: 


And in any legal proceeding that may result from such seizure- 
A legal proceeding that  might result from such seizure might 


be a crinliual prosecution. If 'the Seuator from Rhode Island 
is right about that, then the lam is  good, but if the Senator from 
Maryland is  correct- 


Mr. ALD1:ICH. Tha t  is my understanding of the lam. 
Nr. CLAIJP. The lam is absolutely void. 
Mr. RATSER. I should like to ask the Senator from Minne- 


sota if a crimiual proceding is not a legal proceeding? 
Mr. CI,,4PP. That is what I hare stated. 
Mr. ALDRICH. I t  may be a lecal proceeding, but it is  not 


a legal 1)roceecling for the forfeiture of goods. 
Air. CLAPP. This is not limited to proceedings for  for- 


feiture. 
hZr. ALDRICI-I. I t  relates to  forfeiture, and nothing else. 
Mr. CL4PP. N;; if the Seuator mill just permit me a mo- 


ment, i t  rends: 
h d  in any legal proceeding that may result- 
Kot for forfeiture, but- 


from such seizure, the undervaluation es shown by the appraisal shall 
be presumptive evidence of fraud. 


Then it  goes on- 
And the burden of proof shall be on the claimant to rebut the same. 
When? Clearly only when the claimant is  seeking a recovery. 


I f  the Senator from illaryland is  correct, that in any legal pro- 
ceeding this shall be presumptire evidence of fraud, I think 
auyone will agree with me tha t  that mould not be a valid 
enactment. 


Mr. HETBURN. Mr. Presideut- 
The VICE-PRESIDENT. Does the Senator from Minnesota 


yield to the Senator from Idaho? 
Mr. CLAPP. With pleasure. 
Mr. HETBURN. I think that  is  the existing law, and has 


been for niueteen years. I have just compared the language. 
Mr. ALDRICH. I t  is the same language. 
Mr. HEYBURS. Take page 5 of the existing lam. -4s I have 


it  here, that prorisiou-- 
Dfr. ALDRICH. Not a single n-ord or wllable is  chanied 


from the law a s  it  h : ~ s  been siuce 1890. 
Rfr. HETBURN. As I h a r e  stated, I hare  just compared the 


Iauguage. 
Air. CLAPP. I want to  say that  the only escape from i t  


would be that the language, talreu together, would not make 
this evidence in a proceeding against the claimant on the part 
of the Governmeut. 


Mr. AI.DRICI1. I was one of those who prepared that  enact- 
ment ori:inall~-, and I cert:~inly nerer hnd any such idea or 
coutemplated that  it  could be possibly construed in that may. 
I t  v n s  oiily intended, of course, to corer procedure for  for- 
feiture. 


Mr. RXTKFR. One line will aniend it, and why not do so? 
Mr. IIETBURN. I t  h ~ s  uerer  been construed a s  suggested 


by the Seuator from Rliilnesota IJIr. CLAPPI. The constr~lction 
that the courts hare placed upon it  is that  when an independent 
crimiu:~l proceeding is comnieuced, it proceeds under the ordi- 


'nary rules of c~iclcnce; but this is only a s  applied to the pro- 
visions of this bill. 


Rlr. BAILEY. The Senator from Maryland and the Senator 
from hIinncsota are both riglit, if those \i70rds can be coilstrue; 
to iuclude a criu~inal procedure. 


Alr. IIETBCRN. They hare not been so construed. 
Mr. BAILEY. That they hare not been so coustruecl is the 


only way to snre the provision from the objection which the  
Senator from hlargland and the Senator from Minnesota both 
malie to it. Of course, if the langauge has  been construed, 
then i t  is well euough to leave i t ;  but if it has not been con- 
strued, except by no attempt to enforce it in criminal cases, 
I think, a s  a matter of proper caution, me ought to  coniiue it 
so that it  could not be invoked, o r  attempted to be invoked, iu a 
crilninal proceeding. 


Mr. HETBURN. The cases are  not tried in the  same court. 
Mr. BAILEY. I understand t h a t  
BLr. HEPBURN. The criminal proceedings a re  tried in a 


court having i ts  o m  independent rules of procedure. 
Mr. RATSER. Are there any cases on the subject, I ask the 


Senator from Idaho ? 
Mr. HETBURN. I have sent for my uotes on the  criminal 


code which we enacted. I may probably be able to refer the 
Senator t o  some authorities. I do not care to speak offhand, 
although I may know them. 


Nr. ALDRICH. Mr. President, I shouYd like to say to the 
Senator fiom Texas that if there is  any change that he can sug- 
gest that  mill make the language perfectly clear, I should be 
glad to h a r e  him do so. There nerer mas such a n  intention as 
has  been expressed here and no such purpose. 


Mr. BAILEY. Yet to anybody reading the language for the 
first time it  would naturnlly occur that i t  might be broad 
enough to include that. But, Mr. President, I hare no hesita- 
tion in saying that  I h o r n  probably less about criminal lam 
thnn any lawyer on this floor.' I hare never pmcticed it. 


Mr. SUTHERIAKD. I hare just a word to say, and theu I 
will yield the floor. The Senator from Naryland [Mr. RAYNERI 
would be entirely correct if this provision should be applied to 
criminal cases. I do not think there could be any doubt about 
that  a t  all, because under the Coustitution erery person accused 
of crime is entitled to be confronted by the witnesses agaihst 
him; but I think it  is  quite clear, from a consideration of the  
proviso, that  it  does not apply to a criminal case, and can not 
by any sort of construction be held to apply to  n criminal case. 
After the preliminary portion, the language of the proviso is: 


- - 


Such entry shall be held to be presumptively fraudulent and the col- 
lector of customs shall seize such merchandise and procekd a s  in case 
of forfeiture for violation of the customs laws- 


By that  phrase the  collector of customs is directed in this 
erent  to proceed a s  in the case of forfeiture for the violation 
of the customs laws- 


And In any legal proceedings that may result from such seizure. 
Plainly and manifestly referring to the preceding clause, 


which has reference to an action for forfeiture. So that  it 
seems to me there is no nee5 of any amendment. It is  per- 
fectly apparent t h a t t h e  provision only applies to  tha t  sort of 
action. 


Mr. RlcCUMBER. Right there I want to call the Senator's 
attention t o  the fact that there is no criminal nrocedure that  
originates o r  could originate from the seizure. 


AIr. SUTHETLLAR'D. No. 
RIr. McCUMBER. KO crime is based upon anything tha t  ver- 


tnins to the seizure, hence no criminal procedure mould a h s e  
from that seizure. 


BIr. SUTHERLAND. The Senator is  right about that. The 
phrase "Pi any legal proceeding that  may result from such 
seizure" plainly has reference to the particular legal procedure 
lvhich is illentioiled in the clause preceding. 


hIr. ROOT. Mr. President, the Senator from Utah has  lliade 
the precise suepestioll which I rose for the purpose of making, 
that  the only legal proceeding which will arise from the seizure 
will be a claim. 


Mr. RAYXER. I should like to ask the Senator from Sew 
Pork whether a proceeding for the forfeiture of a man's prop- 
erty is  n criminal procedure? 


Mr. ROOT. It may be, and i t  may not be. 
Mr. RAPNER. If  it  may be, theu the clause is illegal. 
Mr. ROOT. But in coutemplation of law, when there has 


been a riolatiou, upon which a forfeiture is  risited, the title 
vests immediately in the Gorcrun~ent. aud all persons clainling 
t l 6  property a r e  put to their aflirmatire proceeding to weore 
possession of it. I t  has  been time out of niind, i t  has  aln.:~ys 
been. so f a r  a s  I Imow. the practice of this Goremmeut to de- 
termiue the rules of evidence upon which such an affirmniire 
proceeding against the officers of the Goverument could be 
maintained, and to impose the burden of proof upon the claim- 
ant. 


The language tha t  is referred to here is taken directly from 
the act  of 1 S O .  I t  does not chanqe that language, ant1 that  I n n -  
guagc in turn simply states the 1:lw a s  i t  had existed before, so 
f a r  a s  I am able to  ascertaiu i t ;  and i t  is by no menus a n  
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isolated case. There a r e  many instances in which similar provi- 
sions of law establishing rules of evidence have been enacted by 
the Congress of the United States. 


For example, under the old smuggling statute, the law which 
makes the importation of goods contrary to law a criminal pro- 
ceexling and creates liability to forfeiture of goods or forfeiture 
of double value, the provision was, and I dare say still is, that 
the possession of goods which have been imported contrary to  
law shall be presumptire evidence of a howledge on the part 
of the possessor that the goods which he possesses were im- 
ported contrary t o  law. It will be seen that  that  provision, 
under which the person's goods may be forfeited, o r  he may be 
sued for double their value, throws the  burden of proof upon 
him to shorn that  he had not knowledge of their importation con- 
t rary to lam. I refer to  that  a s  a n  analogous exercise of power, 
because I know the law in question went to the Supreme Court 
of t h e  United States in the case of United States v. Claflin. 


While I am on my feet le t  m e  first congratulate the Senator 
from Maryland [Mr. RAYNEB] on the perfectly beautiful time 
he  has  been having, I have never known a more safe or more 
sane Fourth of July, and I have never known an address upon 
this inspiring day which gave more delight and joy to the 
auditors. Bnd Iet me follow t h a t  heartfelt expression of appre- 
ciation and gratitude by a simple statement of what I under- 
stand this proposed law to do. 


Prior to the gear 1890, a n d  still, the decision of the appraisers 
was and is, but for the extension of opportunity afforded by the 
proposed law, final upon the  question of value. That does not 
come in question, Prior t o  IS90 the decision of the collector 
upon the classification of goods, which determined whether they 
were to be classified under a clause fixing one rate of duty or  
another clause fixing another rate  of duty, mas final so f a r  as  
the question between the Government and the owner or importer 
was  concerned. The importer mas bound to pay the duty;  but 
he could pay i t  under protest, and could then sue the collector 
individually to recover back any excess which he deemed that  
he  had been obliged to pay over the lawful rate. Before 1890, 
a s  I said, those suits against the collector were tried in  the 
circuit court of the United States a s  jury cases. Originally the 
recourse was only against t h e  collector individually. It did not 
concern the Government. The suit w a s  not brought because 
the collector had been acting under the law, but mas based upon 
the theory that  he had been acting without the law; that he had 
been violating t h e  law. And in order t o  reliere the collectors 
from the unfortunate consequences of errors in judgment, Con- 
gress provided that  upon a certificate of good faith from the 
court, judgments against collectors should be paid out of the 
Treasury of the United States. 


I n  1890 Congress provided t h a t  there should be a n  appeal to 
the Boar& of General Appraisers to  pass upon the question of 
classification, and a review upon the  question of classification 
by t h e  circuit court of the  United States. That was the first 
time the importer had a n  opportunity to go up beyond the col- 
lector himself and get a review of that  question. 


Section 15 of the act of 1890 provided: 
T h a t  f f  the owner, importer, consirnee or agent of any imported 


merchandise, or the collector, o r  the ~ e c r e t h r y  of the Treasury, shall be 
dissatisfied w ~ t h  the dcclslon of the  Board of General .Ippraisers, a s  
provided for in sectlon 14 of th l s  act ,  a s  to  the constructlon,oi the law 
and the facts respectmg the classlficat~on of such merchandise and the 
rate of duty imposed thereon under such class~fication, they or either 
of them may within thirtv d a ~ s  next  after such decision, and not after- 
wards aPPl; to the circ~i i t  court of the United States wlthin the dis- 
trict in  which the matter wises  for  a zevi+crn*of the questions of law 
and fact  involved in such decision. Thereupon the  court 
shall order the board of appraisers to  return to said clrcult court the 
record and the evidence taken by them, together w ~ t h  a certified state- 
ment of the facts involved in rhe case and theiy decisions thereon, and 
all the evidence taken by and  before said a p p r a m r s  shall be competent 
evidcnce before said circnit court. 


I t  appears that  under t h a t  provision for the past nineteen 
years these questions have been passed upon by the circuit 
court of the United States rerieming the action of the Board of 
General Appraisers upon a certified record of the testimony 
before the Eonrd of General Appraisers and n certified statement 
by that board a s  to the f a c t s  A rea r  ago there n-as an amend- 
ment which nuthorizcd the court to send the case back for the 


,taking of further testimony. if they did not find that the facts 
mere sufficiently beforc them upon the e-i-idence returned in the 
first instance. 


That seems to be the present state of the lam and the prac- 
tice, and i t  seems to hare  gone substantially unchallenged for 
the past nineteen years. What  this bill docs is not to create a 
new kind of practice, but t o  tr.ulsfer from the circuit court of 
the United States to a new customs court the same jurisdiction 
to pass upon the questions of classification and rate  of duty 
in the same way, upon eridence sent to  them esactly a s  it i s  
sent to the circuit court of t h e  United States. 


Mr. RAYR'ER. DIay I interrupt the Senator there? 
Mr. ROOT. Certainly. 
Mr. RAYKER. I mill ask the Senator from Kew Tork 


where there i s  any  such provision a s  that  in this law? I have 
not seen it. 


Mr. ROOT. I n  which lam; the new lam? 
Mr. RAYhTER, Yes ; the new law. 
Mr. ROOT. Look a t  page 42 of the lam, beginning mifb. 


line 9. You will find there a n  exact reproduction of section15 
of fhe a c t  of 1890. It reads r 


If the  importer owner consignee o r  agent of any imported &r- 
chandise, o r  the  <o1lector1or secret; of the Treasury shaU be dis- 
satisfied with the decision of the ~ o a r y o f  General ~ p p r a i s e r s  a s  to  the 
constrnction of t h e  law and the  facts respectinw the classiftcat1on of 
sueh merchandise and the mte of duty imposd  thereon under such 
classification, or  with any other appealable decision of said boar& they, 
or  either of them may within s i x t y d a  5 next after the entry of snch 
decree o r  judgm&t, ahd not rterwar&, a 1y to the United States 
court of c u s t o m  appeals for a review of R e  questions of law and 
fact involved in such decision. 


Mr. RAYNER. May I ask the Senator another question? 
Mr. ROOT. Certainly. 
Mr. RAYNER. Further over I find this  language, "and all 


the  evidence taken by and before said board shall be competent 
evidence." There is no doubt about that. Does that  prechde 
this court from taking any other evidence a t  all? Look a t  
lines 7 and  8, on page 43. Tha t  evidence is competent evidence ; 
but i t  does not preclude the parties from giving any other evi- 
dence before a court of review, does i t ?  


Mr. ROOT. Tha t  is  the precise language of the ac t  of 1890. 
Mr. RAYNER. It m y  be. 
Mr. ROOT. These words also occur in the act  of 1890. 
Mr. RAYNER. I can well understand, if the Senator will 


allow me, why tha t  evidence should be competent evidence, be- 
cause both parties mere present, and were perhaps represented 
by counsel, and everything of the kind. I do not h o w  what 
the  practice has been under the act of 1890; but suppose there 
should be some newly discovered evidence of the highest im- 
portance which had  come t o  light after the decision of the ap- 
praisers. T h e  Senator from New Pork will not contend that  ' 
before this court of customs, which is to be the  final court, I 
could not produce a witness that  would absolutely change the 
decision of t h e  appraisers? 


Mr. ROOT. No. I t  appears, however, t h a t  even before the 
passage of this ac t  of 190s the courts had adopted the practice 
of sending cases back to the Board of General Appraisers. I 
find in the  case of Dieclierhoff, in Forty-fifth Federal Reporter, 
a t  page 235, that  the  district attorney and the counsel for an 
importer united in  a n  application to the circuit court to send 
the matter back in order to get a further return from the Board 
of General Appraisers. The same thing mas done in the  case 
of Blumlein and a number of other cases in  the same volume, 
a t  page 236. The lam then goes on, using the same words a s  
the act of 1890, t o  declare that- 


The decision of said court of customs appeals shall be final and such 
cause shall be remanded to  said Board of General ilpprnise<s for  fur- 
ther proceedings to  be taken in pursuance of such determination. 


That, again, merely reproduces the provisions of the act  of 
1890, substituting the court of customs appeals for the ordinary 
circuit court. I apprehend that  the question of constitutionality 
does not arise here upon the terms of the proposed statute. I t  
seems to me  there is no doubt   hat ever that  i t  is competent 
for the Government in  all  proceedings a s  bet~reen itself and an 
importer to  say tha t  the decision of such a tribunal shall be 
Enal, and end the matter there. That is  essential to the efficacy 
of proceedings for the collection of taxes. 


m i l e  i t  is  a subject I have not examined, there may still be, 
outside of the limits of this legislation, by force of the opera- 
tion of the Constitution, a right on the part of the importer 
or the owner to bring suit for the recovery of money exacted 
from him without warrant of Ian-, just a s  he could bring suit 
under the old act of 1SS-3 when money had been exacted from 
him without warrant of law by the colkctor. I do not thinlr, 
however, thnt  thnt  question i s  one which arises uDon this 
statute. 


Mr. RATNER. Would he not be entitled to a jury trial in  a 
tase of that  sort? 


Dlr. ROOT. Undoubtedly he would. 
Mr. RAYXER. If  you will girc him a jury trial under this 


imendment, I will withdraw my objection. 
Mr. ROOT. But this amendment does not relate in any may 


whatever to  that  proceeding. 
Mr. RAYKER. Let me ask the Senator from New Tork- 


lecause this i s  an entirely different argument from tha t  con- 
lucted by t h e  Senator from 1:hode Island, and we ha-re gotten 
nore in two minutes from the Seuator from New Pork than 
xe have from all these interruptions of the distinguished Sen- 
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ntor from Rhode Island-whether this does nbt make the  deci- 
sion final?- 


The decision of said conrt of customs appeals shall be finaI. ' 


I can talk now so that  we can understand each other, be- 
cause the Senator from Rhode Island mould not understand 
this a t  all. I f  this decision is  final, could i t  not be pleaded 
a s  res adjudicata against any suit t h a t  might be brought? 


Mr. ROOT. That  may be. I -say I have not examined the 
question. It may be, however, tha t  it would be held to  be 
final, just a s  the decision of the collector before was held to 
be final a s  between t h e  Government and the importer. This 
Inw does not seem to me  to carry the finality of the decision of 
the proposed customs court any further than the old lam car- 
ried the finality of the decisions of the collector. 


Mr. RAPNER. Then Tet me ask the  Senator another ques- 
tion, because I am quite sure we want  to  have a law tha t  is 
valid. What I am after  is a jury t r ia l  at some stnge of the 
proceedings. I n  order to avoid al l  question, what is the  objec- 
tion to  putting into the law a provision that  after the decision 
of the court if the party aggrieved wants a jury trial upon 
the  question of fact, he can go into the  circuit court of the 
United States, just a s  he  can go there now and could do under 
the act of 1S90? 


Mr. ROOT. The Senator must not ask me tha t  question, for 
this i s  not my lam. 


Mr. RAYNER. Ko; I know the Senator from New Tork 
never drew a law like this. 


Mr. ROOT. Personally, I am not i n  favor of having a nem 
court. I do not oppose it, however, because gentlemen more 
familiar than I am with the  present course of administration 
of the customs lams think i t  is necessary. Nevertheless I do 
not become its advocate; I merely yield to  their judgment. So 
while I am milling to  aid t h e  Senator's Roman holiday in any 
way within my power, he must not ask me a question about 
what should or should not be done. 


Mr. RAYNER. The Senator from New Pork certainly does 
not yield to the legal judgment of the Senator from Rhode 
Island. That  would not be a legal holiday. 


Mr. ROOT. hIy understanding i s  that  the Senator from 
Maryland regards the opinion of the Senator from Rhode 
Island a s  being entirely a legal holiday. 


Mr. RAPRTER. I regard it a s  a n  illegal holiday. 
hIr. HEYBURN. Mr. President, there should be no misun- 


derstanding of the proposition submittec: by the Senator from 
Maryland. His contention, a s  I understand it, is  that  i n  being 
deprived of the right to  t r ia l  by jury these parties a re  deprived 
of a constitutional right. I understand that  to be the burden 
of his objection, aside from the finality of the judgment. 


All through the laws of this country, and  all through its his- 
tory, Congress has been making just such prorisions. Wherever 
a controversy arises between the Government and one of its 
citizens as  to whether or not the citizen has  complied with the 
provisions of a lam under which he may claim something from 
the Government, Congress has  esercised the right to  provide a 
tribunal to limit or prescribe the  manner of trial. The case 
of the public lands is  exactly in point. There the party makes 
a n  application for a patent to  land. Another party files what is 
known as  an " adrerse." Congress has said that  the case shall 
then be transferred to  the court and tried unclcr the ordinary 
rules of procedure. But  Congress also t001i the liberty to  sag 
that  the party should not be entitled to  a jury trial. Even 
though the case inrolres erery question a s  to character that 
this one inrolres, Congress says the party shall not have a jury 
trial-or the Supreme Court, in interpreting the act  of March 3, 
lSS1, has said so, and i t  has  repeated itself since. 


That is exactly in point on the question of a jury trial, be- 
cause the court put i t  upon the ground that  these are  special 
proceedings. The right of action is derived from an act  of 
Congress in regard to a n  extraordinary proceeding, and it is  
within the power of Congress to  stop the trial a t  any point or 
to prescribe any limitations during the trial. Then the conrt 
says that the decision of a n  intermediate conrt shall be final; 
but, just a s  in a customs case, I imagine, if the intermediate 
court has violated the fundamental principles of law, you can 
apply to the Suprellle Court of the United States for n writ of 
certiorari to bring up the proceeding for rcviem. Of course 
that  is not a right. Thnt is a privilege the granting of which 
is discretionary with the court, and the court i s  governed only 
by the peculinr conditio~ls and  circumstances of the case. 


That is an illustration t h a t  this  proceeding is  not extmor- 
dinnry, and docs not stand alone. I can cite n dozen such pro- 
ceedings, special in their character, in the public lams of the 
United States, some of them decided finally in the lower court 
and others in the court next above, and so on;  but always, of 


course, with the right to  ask the highest court in the land to 
bring up the proceedings and review them, to see whether or 
not, first, the court had jurisdiction- 


Mr. RAYNER. Will t h e  Senator from Idaho yield t o  me? - 


Mr. HEPBURN. Yes. 
Mr. RAYNER. There is  no doubt about those cases and that  


law. But  what uossible similaritv is there between tha t  line of 
cases and a case tha t  involves t6e forfeiture of a man's prop- 
erty and his liberty? 


Mr. HEYBURN. It does not involve his liberty. 
Mr. RAYNElR. I beg the Senator's pardon. I f  a man makes 


a false entry he goes to  prison. 
Mr. HEYBURN. H e  does that  i n  the land cases; but he  does 


it in another court. 
Mr. RAYNER. Where is there any such case? I f  the Sen- 


ator has  such a case, I should like to  see it; and upon its pro- 
duction I mill withdraw erery word I have said. The for- 
feiture of a man's property is a criminal proceeding. It is one 
of the severest proceedings known to the common law; 


Mr. HEYBURN. Let me answer tha t  argument right there. 
Mr. RAYhqR. J u s t  le t  me finish the sentence. You not 


only forfeit the man's property but you send him t o  prison. 
Where is there a case in the United States that  says you can do 
that  without giving a man, in the first place-mind you, in  the 
first p l a c e t h e  right to a jury trial to  determine the question 
of classification? And, in the  second place, where is there a 
case which says he can be convicted upon the ex parte statement 
of a collector? If  there is any such case, I should like to  
have it. 


Mr. HEYBURX. I could give the Senator cases directly in 
point. For instance, the issues in  a land case may be, and 
often are, a s  to  whether or not a man has forfeited rights 
which were well established in him. 


I n  many cases, perhaps in  a large percentage of mining 
cases, the question is, " H a s  he forfeited some right which he 
had under the general law?" The Government determines that 
he has or has  not forfeited the right. That is  a determination 
of forfeiture. It is made in a civil proceeding. If he has for- 
feited his right, and has  made false affidavits or has given false 
testimony, he is taken into another court, and there punished 
for the crime. The forfeiture does not necessarily involve the 
determination of the  grade of the crime or i ts  character. I t  is 
merely a declaration of forfeiture. The lands revert to the 
Government of the United States. The forfeiture is  then com- 
plete, and the criminal prosecution does not arise out of the 
fact that he has suffered a forfeiture. It arises out of the man- 
ner in which he has  undertaken to defend an unrighteous claim. 


Mr. RAThTER. Mr. President, before the Senator sits d o m ,  
I should like to ask him whether there i s  any proceeding of 
that  sort where a man can be convicted upon a n  ex parte affi- 
davit? That  i s  what I want to h o w .  


Mr. HEYBURN. No; and neither could that  be done in 
these customs cases, because when he is in the criminal court 
he has certain rights that  the Constitution gires him, and he 
is not tried upon affidavits; he is  tried upon testimony. 


Mr. RAPNER. I beg the Senator's pardon. I f  there is  no 
testimony produced-and I want to call the Senator's attention 
to t h i s t h e  man is convicted on the ex parte statement of a 
collector. 


Mr. HEYBURN. I know of no such lam, and there is  no such 
decision. I hare  had occasion to reriem the decisions of the 
courts on that  line. I underL~lre to say there is no decision 
recorded in which the court Permitted conviction on forfeiture 
without trying the criminal case upon the facts. 


Mr. RAYNER. This proposed lam sags that  he shall be 
found guilty ullless he  produces testimony in his f a ~ o r .  


Mr. HETBUEN. Will the Senator kindly point me to the 
exact words on which he bases that  statement? Give me the 
page and line. 


Nr. RAYNER. On page 15 : 
And in any legal proceeding t h a t  mag result from such seizure, the 


underraluation as  shown by the apprnisal shall be resumptire eridcnce 
of fraud and the burden of proof shal: be on the c!hmant t o  rebut the 
same. 


There can not be anything plainer than that. 
Mr. IIEYBURN. That only goes to the question of measur- 


ing the weight of the evidence; it  does not foreclose him. 
Mr. RAYNER. But  i t  throws on him the burden of proving 


his innocence, which you have no right to do under the Constitu- 
tion of the United States. 


Mr. HEYBURN. Tha t  is not a criminal case. 
Mr. RAYNER. What is  the forfeiture? 
Mr. HEYBURN. We have ihe same presumption in the  land 


laws. . 
Mr. RAPNER. Is not forfeiture a penal case? 
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Mr. HETBURS. Forfeiture is  not a case a t  all. It is simply 
t h e  thing ul)oii n-hich a case may be based. Suppose, for in- 
stance, a man has made a double homestead en t ry ;  the same 
presu~uption arises agninst him there, because he  is presumed t o  
know the law. He has made two entries when he  can make but 
one, and there is  a presumption there of criminal intent in  mak- 
ing a second entry, but he can show circumstances t h a t  mould 
exonerate him from that  presumption and acquit him. 


Mr. SUTI-IERLAKD. The Senator from Maryland insists, a s  
I understand it, that  the forfeiture of goods is a criminal pro- 
ceeding? 


Mr. RAYNER. Penal. 
Mr. SUTHERLAND. A oenal. proceeding. A t  common law 


the  forfeiture of goods i n  s o h e  instances may operate as a pun- 
ishment for crime, but I never hare  understood t h a t  the  action 
on  the forfeiture of goods was itself a criminal action. We 
bring a ciril action- 


Mr. BAILEY. Not a criminal action, bu t  it is a penal action, 
a n d  stricter proof is  required and  stricter proceeding required 
than in a n  ordinary act of forfeiture. The Senator from Mary- 
land did once call it criminal procedure, but h e  corrected him- 
self and described i t  a s  i t  is. 


I think that  really the only difference between the Senator 
from Mtryland and the other Senators is as to the effwt of the 
words in any legal proceeding." I belieee it satisfies me, 
and I know it would satisfy the Senator from Maryland, i f  me 
may be sure that  these ex parte affidarits were no t  to be used 
t o  jeopardize any citizen's liberty. Really the whole contro- 
versy revolres around whether that  is true or not. I f  those 
i n  charge of the bill, either by amendment o r  by the show of 
construction, can satisfy us on that  point, I think tha t  would 
be the end of i t  


Mr. FLINT. Let me make a statement. It is the intention 
of the committee to cover just what the Senator from Texas 
has  stated, and not to include a criminal proceeding in this pro- 
cedure. 


Mr. RAYNER. I f  there is not any objection to putting that  
in the bill, it settles this whole business. 


Mr. SUTFIERLAND. Let me ask the -Senator from Texas 
a question before he enters into negotiations with the com- 
mittee about this matter. The Senator from Texas speaks of 
an action before the courts a s  being a penal action. I think 
he  is  hardly accurate i n  making that  description. It is true 
t h e  law required greater evidence in a n  action of that  character. 
Tha t  was because of the maxim that  forfeitures were not 
farorites of the law. But  .I do not think i t  is strictly accurate 
t o  speak of a n  action to forfeit a s  a penal action. 


Mr. BAILEY. ' The Senator will agree tha t  there a r e  three 
kinds, the civil, criminal, and the penal acts. The  action to 
enforce a forfeiture is  not a criminal action, nor is it a ciril 
action; i t  is a penal action. Although I do not pretend t o  much 
knowledge of these matters, I think the Senator will find upon 
a n  examination of the books that  the division is in the  three 
classes I stale-civil, criminal, and penal. 


Mr. BORAH rose. 
Mr. BA41LEP. I may be m-rong. I see that  the Senator from 


Idaho [Mr. BORAH] is on his feet and is  smiling. I an1 not 
sure whether he is laughing a t  me or whether he agrees ~ i t h  
me. 


Mr. BORAH. I am not going to laugh a t  the Senator a t  ang 
time. 


AIr. BAILEY. I hope I find the Senator agreeing with me 
then. 


Mr. BORAH. My opinion i s  that  a forfciLure i s  n civil actiol~ 
of a penal nature. 


I .  BAILEY. They sometimes call i t  a quasi criminal action 
Mr. SUTEIERLAND. The Senator from Texas will agree 


wit11 me that  a n  action for forfeiture may be brought by one 
individual against another upon n contract. 


BIr. BAILEY. That is  a forfeiture of what VRS stipulated 
between them. 


Mr. SUTHERLAND. Certainly. 
Mr. BAILET. On this kind of a case I can not analyze thc 


nature of it, and I think Senators will agree with me. I admil 
my ignorance of these matters. I n-as nerer eml~loyed in hall 
a dozen criiniual cases in my life. I found pretty early that  if 
was rather diflicult for a man to practice criminal law without 
engaging in criminal practice, and  I sought to eschew it. 


I n  this very case the purpose of the Gorernlnent is to ellforce 
forfeiture a s  a part of the punishment for a giren offense. If 
that does not constitute almost a criminal, and certainly a penal 
action. I do not Imow how to define it. 


Mr. 'CARTER. Mr. President- - 


The VICE-PRESIDEXT. Does the Senator from Utah yield 
to the Senator from Montana? 


Mr. SUTHXRL4KD. I should like to finish my statement, 
and then I will yield, if the Senator will wait a moment. 


Mr. CBRTEX3. I will forego the suggestion for the time being. 
Mr. SUTHERLASD. If  the  Senator from Maryland will gire 


me his attention for just a moment- 
Mr. U Y h ' E R .  The Senator is speaking of a contractual f a -  


feiture. I submit to  leare that out  of the question. I ask the 
Senator if this is not  a qui t am action? 


Nr.  SUTHERLANTD. J u s t  at the moment I wn not answer 
the question. 


Mr. RAYNER. It is a qui tam action. I might have left out 
t h e  word "criminal." We h a ~ e  a penal statute under mhich 
there is  a qui tam action in my State. I do not know how it is 
i n  other S ta tes  I hare  brought three or  four snits under it. 
' Mr. SUTHERLAND. It is certainly not a criminal action, 


so f a r  a s  to  come before a jury. I f  the Senator from Mary- 
land win give me his  attention for  n moment, I believe I can 
conrince him that  the  phrase mhich is used in reference t o  
criminal proceeding that may result from seizure can not possi- 
bly havg a n y  application to any criminal proceeding. The Sen- 
ator  mill obserre, i n  the first place, the  following language 'Is 
used : 


-4nd the collector of customs slmll seize such merchnndlse and ro 
teed as in case oi iorfeitnre-for violation of the enstoms lams, a d  16 
any legal proceeding that may result from such seizure. 


Manifestly the phrase "legal proceeding tha t  may result 
from such seizure " htis reference to  the lea@ proceedings that  
a r e  referred to in the clause immediately preceding. As indi- 
cating that,  if the Senator will follow on, he will see that  it 
proceeds : 


The undervaluntion ns shown by the appraisal shall be presmptive 
evidence of fraud and the burden of proof shall be on the clalmant to 
rebut the same. a)nd forfeiture shnll be ndjudmd unless he shall rebut 
such presumption of fraudulent intent by S d c i e n t  evldence 


hlr. BAILEY. I suggest to the chairman and the members 
of the committee t h a t  what will satisfy the Senator from z a r y -  
land entirely is t h a t  we mi: insert, after the words any 
legal proceeding," the words not of a criminal character." 


Mr. ALDRICEI. That  is  perfectly satisfactory. 
Mr. RAYATER. I will accept that. 
Mr. ALDRICH. That  is the clear intention. 
Mr. RAYNER. I mill accept it. 
Mr. BAILEY. Tha t  settles it. 
Mr. BORAX. Mr. President, I am not going to discuss the 


constitutionality of the act. I shall examine it with that  in  
mind. I think i t  i s  unfortunate that  it is constitutional. I look 
upon the proceedings for the collection of the tax a s  coming 
under entirely different rules of lam than those in  the u s e  
which me h a r e  been discussing for the last hour. 


Mr. President, a s  it is  undoubtedly to  be presumed tha t  this 
measure will become a law in some form, I want to call atten- 
tion to some features of i t  I think worthy of the consideration 
of the  committee before i t  is finally passed. 


I n  the first place, on page 39, beginning with line 15, the act 
prorides tha t  this custo~ns court of appeals "shall always be 
open for the trausaction of business, and sessions thereof may be 
held annually or oftener by the said court in the several judicial 
circuits a t  the following places." Then i t  prorides for a roving 
court from Boston to Kew Tork, Philadelphia, Baltimore, Kern 
Orleans, Galreston, Chicago, Seattle, Portland, and San Frnn- 
cisco. 


It occurs t o  me tha t  if i t  is  to  be a court in  any sense of the 
term and become a permanent part of our judicial sxstem, i t  
ought not to be in  the nature of a ronming commission. I t  
ought to hare  a t  least one or two established points for the 
purpose of holding i ts  sessions. 


But  that  leads up to another suggestion, where i t  says that 
" any three of the members of said court shall constitute a quo- 
mm." Is i t  the  understanding of the committee, if three consti- 
tute  a quorum, tn-o agreeing in opinion, that  opinion shall be the 
opinion of the entire court, and that  the  minority shall establish 
the opinion for the majority of the court? When you hare  a 
court composed of fire, i t  seems to me i t  would be a rather 
rcmarliable condition to prevail if two of the members may ren- 
der an opinion mhich is  valid. 


3Ir. FLINT: I t  must be a unanimous opinion. If the first 
ha re  failed to agree, then it shnll be a decision of the full 
court of five judges. 


Mr. BOILAH. That  is  a portion of the act which I hare  not 
been able to find. To what provision does the Senator refer? 
I  vent through i t  with a view to finding whether that  mas true, 
.and I was uuable to find any prorision which would annul the 
effect of the prorision upon page 40, lines G and 7. If that  
stands alone, undoubtedly less than a majority of the court 
could render the opinion. 
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Mr. FLINT. I hare  not read i t  since it  was printed, and I 
can not turn to it. 


Mr. BORAH. It is mssible that  the ~rovision is  in  the act, 
but I hare not been able to find it. 


Mr. FLIST. I t  inny have been omitted. It mas a matter 
which was brought up, I will say to  the Senator, after some 
discussion, and I called i t  to the attention of the committee. 
I n  glancing orer i t  i t  appears that i t  was omitted. I a m  very 
glad the Senator has called attention to it because it i s  the 
intelltion of the committee tha t  the decision shall be by three, 
and where a n  appeal is giren i t  shall be by a majority of the 
court of fire, so tha t  the decisions shall be uniform throughout 
the United States. 


Mr. BORAH. I understand that  if i t  has been omitted it will 
be inserted. 


Mr. FLIKT. Yes, sir. 
Mr. BORAH. I feel quite sure it has beeu omitted. I hare  


not been able to find it. 
Mr. BACON. I will thank the Senator from Rhode Island 


if he  will accept the amegdment which I 1)ropose tq ,pffer -on 
the  thirty-ninth page, inserting the word " S a ~ a n n n h  in the 
fifth circuit after the n-ords "Kew Orleans." I will s ta te  the 
fact  that  the fifth circuit has, I think, twice a s  much seacoast 
a s  any other; in fact, I am sure of it. Unless it is  the  Cali- 
fornia circuit, I expect i t  has  four times a s  much seacoast a s  
any other circuit in the United States. 


Mr. bLDRICH. I h a ~ e  no objection to that. I t  ought t o  
come in after the word of," in line 22, and before the words 
'' New Orleans," so a s  to read, "cities of Savannah, Kew Or- 
leans," and so forth. 


The VICE-PRESIDEST. The Secretary will report the 
amendment. 


The SECRETARY. 011 Page 39, line 22. after the word " o f "  
and before the words " *em Orleans," insert the word " Sa- 
~ a u n a h . "  


The amendmeat to the ameudment was agreed to. 
Alr. HEYBURN. I ask the chairman of the committee to  ac- 


cept an amendment, on page 23, by striking out the word " evi- 
dence," in line 1. I will say that  that  provision stands alone 
in  legislatio~l organizing and determining the pon7er of courts. 
It is not in  the law a s  it  now exists. It allows the Board of 
General Appraisers, which i s  a minor court, to  "establish from 
t i n i ~  to  time such rules cf eridvlce, practice, and procedure!' 
The lam a s  it stands now says they may establish from time to 
time such rules of practice and procedure. That i s  right, aild 
Congress has never undertaken to come in to  give a court the  
power to establish rules of evideuce. 


Mr. ALDRICH. T-ery well, strike out the word "evidence," 
i l l  line 1, page 23. 


The VICE-PRESIDEST. The Secretary will report the 
amendment to the amendment. 


The SECRETARY. 011 page 23, line 1, strike out the word 
" evidaice " and the couuna. 


The amendincut to the amendmmt was agreed to. 
hlr. SHIVELP. I offer a n  anlenduient on page 38, which I 


selld to the desk. 
The VICE-I'IIESIDEST. The amendmelit will be stated. 
The SECRETARY. 011 pPge 3S, line 2, strike out the  \ ~ ~ o r d  


" ten " and imer t  the ~ o r d  " seren," so a s  to read: 
Each of whom shall receive a salary of $7,000 pcr nnnum. 
Alr. SHIT'ELP. Mr. President, I shall uot cliscuss this anlend- 


meut. In the light of other salaries paid, i t  requires no espla- 
nation. The bill fixes the salary of a judge of the proposed 
customs court a t  $10,000 per year. This court is to have 
jurisdiction over only a siugle line of cases. The United States 
circuit court has jcrisdiction orer a wide r w g e  of cases and a 
large rarietp of subjcct-uiatte~.. A United States circuit court 
judge receires n ~ n l a r y  of 87,000 a Sear. 


Mr. BLD1tICI-I. I think the committee renchcA the under- 
standing; I think the nmcuduieut has not brcu 111:1de; but the 
uiiderstaudii~g was illat the judges sliould be paid the same 
sn1:u.v n s  the circnit iuilecs. .~ ~ " . ~ .  .--. .~-..~-. ., - --., - ~ 


Mr. 3lcCUMBElL. I thinlr i t  is  $7,500. 
Mr. ALDRICH. I t  is $7,600, I think. 
1 SIIT'EIY.  I11 your Inst legislatire, cscculive, mlcl judi- 


cial appropriation act you appropriated salaries for 29 cirquit 
judges a t  $7,000 encb. 


nlr. GALLIKGEI:. That i s  right. 
&IS. 1IICYBUI:S. We remember it. The Senate made i t  


$7,600, 
Nr. 


bnt the House knocked i t  out. 
Iil3SN. The House knoclred i t  out. 
,4I,DIIICH. I an1 willing to accept the amcildlnent to 


the amendment. 
The VICE-PltESIDEKT. Thc question is on agreeing to the 


nilieudment to the an~cndment. 
The amendment to the amendment was agrced to. 


The VICE,PRESIDENT. The question is on agreeing to the 
amendment as  amended. 


Alr. CLBRIi of Wyoming. I should like t o  luake a parlia- 
mentary inquiry. It is vhether the sections a re  segregated or to 
be considered separately. 


The YICE-PEESIDEKT The amendment is considered a s  
one amendment. I t  was offered a s  one amendment. 


Mr. CIARIC of Wyoming. There a re  distinct parts of the 
amendment. It occurred to me- 


Mr. ALDRICH. They a r e  all  together a s  one symmetrical 
provision. It i s  a11 one section. 


Mr. CLARK of Wyoming. I t  occurs to meethat  the proposi- 
tion 011 the composition of the court is a different proposition 
from the  other. I, of course, desire to follow the committee 
in the general scope of the amendment. I can not say that  I 
am rery heartily in  favor of the court proposition. I should 
like to vote separately on it. 


Mr. ALDRICH. QP course there is  no objection t o  tha t ;  but  
I think the Senator from California has  a long statement, which 
he is  hesihting about making. I think the Senator himself, if 
he should hear the argument in faror  of the question, wonld. 
be a s  enthusiastic for i t  a s  the members of the committee are. 
I am quite sure of that. I hope the Senator will not ask for a 
division, because it is a part of a whole proposition, and if the 
Senator finds any objection to it- 


Mr. CLA41IIC of Wyoming. I should hate to  vote on the 
whole propcsition. I desire to  state---- 


Mr. ALDRICH. I think, if the Senator will talk to the Sen- 
ator  from California and read some portion of the argument, 
he will have no hesitancy a t  all in supporting it. 


Mr. BORAH. Mr. Presideut- 
The VICE-PRESIDEXT. Does-the Senator from Wyoming 


yield the door. 
Mr. CL4RK of Wyoming. I simply make the parliamentary 


inquiry, if i t  is intended a s  one amendment. 
Mr. ALDRICH. It is. 
Mr. CLL4RIi of Wyoming. And it must be so acted upon. I 


rery much regret I shall have to part from my support of the 
committee in this m>tter, because I can not vote for a court that  
absolutely takes the property and disposes of i t  and nlloms the 
disposition of i t  without a n  opportunity to appesl to some other 
tribunal. 


Mr. BORAH. Do I uuderstaiid i t  is  the purpose of the  com- 
mittce to  make any explanation in regard to  the court? 


Mr. ALDRICH. I think not. The matter has been very 
carefully considered by the committee, and we have given great 
attentioil to  it. I feel nerfectly certain that  if the Members of 
the Senate should esamine the question a s  carefully a s  the com- 
mittee did there would be no vote in the Senate against it. It 
is  not a questiou of partisan judgment a t  all. It has been con- 
sidered by the committee, the Re!)ublicans aud the Democrats 
alike. I t  is  simply a question of the honest eirforcement of the 
law. The committee, the officers of the custom-house, the offi- 
cers of the Department of Justice, ererybody, hkve agreed that 
this propositiou is  a necessity if we expect to hare the  prompt 
and honest eliforcement of the customs laws. 


Mr. GALLIXGER. Mr. Presideut, I rose to inquire of the 
chairr;inn of the committee a s  to the present salary of the gen- 
eral nggmisers. Is i t  $0,000? 


Mr. ALDRICH. Nine thousand dollars. 
Mr. GALLISGER. That is  the present law? 
Mr. ALDRICH. Tcs;  that  is fixed by law. 
Mr. NELSON. I simp!y desire to call attention t o  Rule 


XTTIII. I thinlr ilnder that clearly the aiuendnient is divisible 
and we have n right to a seliarate vote llpOII it. 


The VICE-PILESIDEST. The Chair has not ruled that  it is  
not divisible. 


Mr. ALDRICH. I did not say i t  is uot divisible. 
Tile VICE-PRESIDEST. The Chair has liot so ruled. 
Mr. ?\'ELSON. We h a w  a right to h: lx  a ~ e l ~ a r n t e  rote  on 


the proposition relating to a court, as  distinct froin the othel; if 
the  Scnator from Wyoiniug asks for it. 


Air. BACOK. I desire to nslr the Sel1:ltor from Rhode 1al:lnd 
a ql~cstion. 1 had serersl i i iquiri~s by those who a re  interested 
a s  to  scction 11. I want to see if I am correct in n ~ y  under- 
standing of it. 


Alr. i lIDllICH. The Senate has modified that  anleudment 
t o - d y ,  I thinlc, along the line sugjicsted. 


i\lr.,BACOS. I have exalniuecl the ni~ieudrnc~lt, and the qncs- 
ti011 I want to Rsli the Sellator is this: As thus modified tiler$ 
is practically no difference in the rule of alqmliscment from 
what there is  11o\v, escept a s  to the classificntion of t l l i ~ ~ g s  
\\.here the foreign ii~arliet rnluc cnn not bl! readily ascertained. 


Nr. .kLDILIC1% Thc Senator is quite right. I have no obj~rs- 
tion to that. 







Mr. CIJBRIC of Wyoming. I ask for a separate rote on 
sections 29 and 30. 


Mr. ALDRICH. I ask for a rote  on the other provisions 
together. 


The VICE-PRESIDENT. The Chair calls the attention of 
the Senator from Rhode Island to the fact tha t  the suggestion 
made by the Senator from Maryland [Mr. RAYNE~]  has not 
been acted upon. 


Mr. BLDRICH. I will repeat t h e  amendment a s  I under- 
stand i t :  


On page 15 after the word " proceeding," a t  the end of line 21, insert 
" other than 'a criminal prosecution." 


The VICE.PRESIDEh'T. The Chair thinks the words sug- 
gested by the Senator from Maryland were "not of a criminal 
character." 


Mr. ALDRICH. I prefer the  language which I have indi- 
cated. After the word " proceeding " insert " other than a crim- 
inal prosecution." 


The VICE-PRESIDENT. The Secretary will report the 
ameudnient to the amendmept. 


The SECRETARY. On page 15, line 22, after the word "pro- 
ceeding!' insert "other than 'a criminal prosecution." 


Tlie amendment to  the amen(lmeut was agreed to. 
Mr. WARNEE. I wish to  ask the chairman of the committee 


what has been done with t h e  salary that  w8s fised in  section 
30. You reduce the salary of the  judges to $7,000, and I find 
that  the Assistant Attornex-General starts out ~12th $10,000 a 
year. 


AIr. ALDRICH. I t  mas the intention of the Committee on 
Finance to take care of these matters in conference, but if Sena- 
tors desire to hare  the  proposed salaries reduced now I have no 
objection. 


Mr. HEYBURN. Tlie Assistant Attorney-General gets more 
than the judges. 


Mr. WAI:SER. I hare uo special objection to that salary, 
but I dislilie very ~ n u c h  to rote  for a measure which places the 
salary of the attorney of the court a t  $10,000 when the court is 
only paid $7,000. 


Mr. ALDRICH. I have no objection to reducing the salaries 
of the attorneys to $7,000. 


Mr. HETBURN. Their salaries ought to be less than the 
salary of the judges. 


Mr. KELSON. I would suaaest that  the Senator from Rhode 
Island agree to that  amendm&t now. 


Mr. ALDRICH. I mill. 
Mr. WARSER. 011 page 45, line 21, if you mill strike out the 


word '' ten " and insert " seren "- 
Mr. HEYBURN. I would not make the  ~ q l a r y  the same a s  


that  of the judges. I mould make it less than that of the 
judges. 


Mr. WARNER. I would ;pggest tha t  on page 45, line 21, to 
strike out the second word ten"  and to insert "six." 


Mr. ALDILICH. Perhaps we had better make i t  $7.000. 
Mr. GALLIPiGER. I suggest $6,600, and that the deputy as- 


sistant receive $6,000, which follows immediately. 
Mr. ALDRICH. I adopt the suggestion of the Senator from 


LTew Hampshire, if that  is satisfactory. 
Mr. WSIIR'ER. What is tha t?  
Mr. ALDRICH. To make the  salary of the assistant attorney 


$G,500, and the salary of the deputy $6,000. 
Mr. WARSER. I hare  no objection to that, but I do not 


know about the deputy being paid $6,000. He may possibly get 
a class of attorneys not worth that much. That is more than 
the United States attorneys a r e  paid. I n-ould suggest that  the 
~ a l a r y  be fised a t  $5,000. 


Mr. ALDRICH. Then, make it $5,000. 
JIr. WARNER. Very \veil. 
The VICE-PRESIDENT. The  ainendmellt will be stated. 
The SECRLYARY. On page 4,?, line 21, it is  proposed to strike 


out the ~ r y l s  " ten thousand and  to insert " s i s  thousand fi1.e 
Ilundred; in line 24, before the T V O ~ ~  " t h ~ ~ s a n d , "  to strike 
out the word " seven" and insert the word "f i re;  " and in the 
same line, after the word " thousmd," to strike out " fire 
hundred." 


The alnendmeut to  the amendment was agreed to. 
Mr. GALLIKGER. Now, a s  to  attorneys- 
Mr. WARNER. I have suggested mother  amendment. 011 


page 45, lilt: 25, after the last  mord, I move to strike out the 
word " six and to insert t h e  ~ o r d  " fire; " and on page 46, 
line 1, to strike out "five" and insert " four." 


The VICE-PRESIDENT. The  amendment proposed by thc 
Senator from hfissouri will be stated. 


The SEcRErARY. On page 45, a t  the end of line 25, i t  is pro- 
posed to strike out the word "s ix"  and to insert the word 


"five; " and on page 46, line 1, to strike out the mord "five" 
and insert the word "four." 


The VICE-PRESIDEST. The question is on the amendment 
to the amendment. 


The amendment to the amendment was agreed to. 
The VICE-PRESIDEKT. The Senator from Wyoming [Mr. 


CLMK] asks for a separate rote on sections 29 and 30. 
Mr. ALDRICH. I ask that  the vote be taken first on tiie 


other sections. . , 
The VICE-PRESIDENT. If  there be no objection, the  rote  


mill first be talien on the rest of the amendment. The Chair 
hears no objection. The question is on agreeing to the amend- 
ment a s  amended, save sections 29 and 30. 


Mr. BRISTOW. Mr. President, do I understknd tha t  that  
includes the whole proposition? 


'Mr. ALDRICH. Except the court provisions. 
Mr. BRISTOW. I want to malie a n  inquiry in  regard to the 


matter of valuations. As I understand from reading i t  a s  
hastily a s  I have been obliged to do, the a d  valorem duties a r e  
assessed on the wholesale raluation in this country, instead of 
the valuation i n  foreign countries. Is that  correct? 


Mr. ALDRICH. No; i t  is not. The ad  valorem rates a re  
assessed upon the valuation in foreign countries, a s  they have 
been, except in  cases when i t  is impossible to  ascertain the  
foreign vnl~lc.. - - --- ------- 


Mr. BRISTOW. I misunderstood the Senator. 
Mr. CULBERSON. Mr. President, before the vote is taken 


on section 29 I ask the Senator from Rhode Island if any 
amendment has been adopted fixing the qualifications of the 
members of the proposed court? 


Mr. ALDRICH. hTo; i t  is not intended to fix any qualifica- 
tions. Their qualifications will be the same, of course, a s  those' 
for circuit court judges. 


Mr. CULBERSON. The same a s  those for judges of any 
court of record? 


Mr. ALDRICH. The same a s  those of judges of any other 
court of record, of course. No qualifications are  fixed. The 
President has  the whole field of selection open to him; and these 
judges have to be confirmed by the Senate the same a s  other 
judges. 


Mr. CULBERSON. As suggested by Senators sitting in  my 
rear, " the  whole field" of what? Can a layman be appointed 
a member of this court under this bill? 


Mr. ALDRICH. I suppose he could be; but it would be im- 
possible to suppose tha t  the President mould appoint a layman. 
These judges a re  practically circuit judges of the United States; 
they have the same tenure of office, the same rights, the same 
privileges, the same duties and responsibilities a s  have circuit 
judges. They a r e  appointed just a s  are  the circuit judges. 
There is  no attempt made to limit in any way, and no purpose 
to limit, the President in their appointment. 


Mr. CULBERSON. What I wanted to h o w  distinctly was 
whether anxone except a lawyer could be appointed a judge of 
this court under this bill? I S  that  the opinion of the chairman 
of the Committee on Finance?, 


Mr. ALDRICH. Certainly not. The President could, I as- 
sume, appoint a man to be Chief Justice of the Supreme Court 
of the United States who mas not a l a m e r ,  but i t  is impossible 
to suppose tha t  the President mould appoint such a man. There 
is  no restriction in the law or tl:c Constitution to grerent the 
President appointing anybodl- he pleases, and there is no restric- 
tion in this case; but, I say t~ t l x  Senator, i t  is  utterly impos- 
sible, from my standgoint, to conceive that the President would 
appoint any man a judge of this court except a first-class lawyer, 
a man who would be fitted to be the Chief Justice of the Sn- 
preme Court of the United States. 


Air. CULBERSON. While the Constitution of the United 
States does not fis any qualifi~atiolls, escept by implication, 1 
think the statute a s  to judges docs so. That is iny recollection. 


Air. BLDRICH. I think not. I do not think there is  any- 
thing in any statute that undertakes to say that  lawyers only 
shall be appointed to judgeships. 


fifr. CULBERSON. The construction, then, is that  nollc but 
3 lawyer can be appointed a member of this court? 


bfr. BLDRICH. Absolutely. I think no one has ever had 
any idea for  a moment that  not only nobody but lnwycrs, but 
llobody but the  very best lawyers, would rcceire such np~oiu t -  
ments. 


The VICE-PRESIDENT. The question is on agreeing to the 
amendment a s  amended, sa re  sections 9 and 30. [Putting the 
question.] The ayes hare i t ;  and the nmcrtdme~it a s  arueudcd, 
save those sections, is agreed to. 


Mr. LA FOLLETTE. Rlr. President, I wanted to offer an 
amendment to  section 11, but I hare not perfected it, and will 
simply say that  I shall offer i t  when the bill reaches the Senate. 







CONGRESSIONAL RECOR,D-SENATE. 


I think the esplanation made by the Senator from Rhode 
Island [Mr. h D R I C n ]  n i t h  respect to t h e  raluation provision- 
t h a t  is, this new pro-iision of section 11-is not correct, and 
that  under that  section very large increases a r e  certain to be 
made in the rates. I t  is a fact  t h a t  in  the trade merchandise 
is not sold in the open market a s  it was  many Fears ago, but 
i t  is  sold largely through distributers. Therefore, when the 
valuation is  sought to be predicated upon the  usual market 
price in the wholesale market abroad, and a given article of 
Import is not quoted or  not sold usually in the open market, but 
$8 sold through distributers, then, under the provisions of this 
section, as I understand it ,  t h e  whoksale market price here 
would be substituted a s  the basis of valuation upon which the 
duty would be assessed. 


I will not take the time of the Senate t o  discuss that  now, but 
will look into the matter more carefully; and I Till say that 
if I find tha t  I have interpreted it correctly, I shall offer in  
the  Senate a n  amendment to tha t  provision. 


The VICEPRESIDEKT. T h e  question is on agreeing t o  sec- 
tions 29 and 30 of the amendment as amended. 


Sections 29 and 30 as amended were agreed to. 
T h e  VICEPRESIDENT. T h e  question now is on agreeing to 


the  entire amendment a s  amended. 
T h e  amendment as amended was agreed to. 
Mr. ALDRICH. I now offer certain amendments, which I 


send to the desk. I mill say tha t  they a r e  but  formal parts 
Of the House bill. ' I t h i n k  there will be no objection t o  any of 
 em, and I think they will lead to no debate. 


The VICE-PRESIDENT. T h e  first amendment proposed by 
the Senator from Rhode Island will be stated. 


T h e  ~~ECRETARY. It is proposed to add as new sections the 
following : 


SEC. 5. That nothing in  this act  contained &all be so construed as 
t o  abrogate o r  in any manner impair or affect the provisions of the 
treaty of commercial reciprocity concluded between the United States 
a n d  the Republic of Cuba on the  23d day of December, 1903, or the 
provisions of the ac t  of Congress heretofore passed for the execution 
of the same. 


SEC. 6. That the President shal3 have power and i t  shall be his  dnty 
to give notice within ten days a f te r  the passage of this act, to a l l  for- 
eign countrie; with which commercial agreements in conformity with 
the authoritv zranted bv section 3 of the act entitled. "An act to oro- 


provided for in such agreements shall be revoked a i d  thereafter im- 
 ort tat ions from said countries .shall be subiect tn'no other conditinns . .- 
br rates of duty than those prescribed by t6is act and such ot@r acts 
of Congress as may be continued in force: F ~ m M e d ,  That until the 
expiration of the period when the notice of intention to terminate here- 
inbefore provided for shall have become effective. or until such date 
prior thek to  a s  the high contwctin:: parties may by mutual consent 
select, the reduced rates of duty named m said commercial agreements 
shall remain in force. 


SEC. 7. That whenever any country, dependency, colony province or 
other political subdivision o? government shall pay or begtaw dire& 
or  indirectly, any bounty or grant  npon the exportation of a& ar t ide  
or merchandise from such country, dependency, colony, province, or 
other political snbdivision of government, and such article or mer- 
ch.mdise is dutiable under the provisions of this act, then upon the 
Importation of any such article or  merchandise into the United States 
whether the same shall be imported directly from the country of 
ductioq or otherwise, and whether such article or merchandise is im- 
ported in the same condition a s  when exported from the country of 
production or has been changed in  condition by remanufacture or 
others-isc there shall be levied and paid in all such cases in addi- 
tIon to the duties otherwise imposed by 'this act, an additibnal duty 
equal to the net amount of such bounty or grant, howerer the same be 


e aid or bestovied. The net  amount of all such bounties c r  grants shall 
e from time to time ascertained, determined, and declared by the 


Secretarv of the Treasury who shall make all needful rewlations for 
the idenhficatiou of such )articles and merchandise and f o h h e  assess- 
ment and collection of such additional duties. 


Mr. ALDRICH. I will say that  this section is but a reen- 
actment of the counterrailing provisions of the existing law. 


Mr. BACON. If the Senator will permit me, of course i t  is 
re ly difficult from the reading to gather the fun  import of the 
amendment. The Senator speaks of i t  a s  a countervailing duty. 
Would that affect the case, for instance, of the Standard Oil 
Company? 


Mr. ALDRICH. KO. I n  the first place, crude and  refined 
petroleum in this bill are  on the  free list. I t  would not affect 
them, because this ouly applies to bounties. 


Mr. BACON. It does not apply to duties? 
Mr. ALDRICH. hTo ; this does not apply to duties. 
Mr. BACON. The t e r u  " countervailing" is  used as to 


each- 
Mr. A1,DRICI-I. The ~ o r d  " connterrailiug" is used to this 


effect: Bouuties were first put upon sugar, a n d  the prorision 
mas used largely to cover the case of sugar. I f  Gernlany, for 
instance, should pay a bounty, a s  that  country did, upon the 
exportation of sugar, the aluount of tha t  bounty would be 
added to the sugar duties in this country. It is a countervail- 


ing duty to t h a t  extent  It applies only to bounties paid by 
foreign governments for  esportation, and equalizes conditions 
by imposing a n  amount of duty in this country equal to the 
bounty so paid. 


Mr. BACON. Then, it does not reach any ease where the 
article is on the  free list? 


Bfr. BLDRICH. None whaterer. 
Mr. BACON. And where it is on the dutiable List i n  another 


country? 
Mr. ALDRICH. Not a t  all. It only applies to articles that  


a r e  on  ihe dutiable list in this country, and adds to the amount 
of duty, it becoming a countervailing dnty to that  ex ten t  . 


Mr. HEYBURN. I should like to  ask the Senator if the pro- 
vision applies to  cases where the Gorernment pays a bounty for 
the  production of a n  article within i t s  own borders, if that 
article is on the dutiable list in this country? 


Mr. BACON. Articles on t h e  free list? . ' 


Mr. ALDRICH. Articles in &is country on the dutiable Hst. 
Mr. HEYBURN. If  a n  article is on the dutiable l is t  in this 


country and the foreign country pays a bounty, tha t  bounty is 
added to the  duty? 


Mr. SHfVELY. But, if t h e  Senator will permit me, if it Is 
on the free list i n  this country, t h e  provision bas no effect. 


Mr. ALDRIGEK. It is not effective as to any article on the 
free list. 


The VICE-PRESIDENT. The Secretary mill resume'tbe r e d -  
ing of t h e  amendment. The reading has not been completed. 


The Secretary resumed and concluded the reading of the 
amendment, a s  fo l low : 


SEC 8. That  the  produce of tbe  forests of the State of Xaiqe upon 
the St. John River and i ts  tributaries, owned by American citizens, 
and sawed or hewed in the Province of New Brunswick by American 
citizens the  same being otherwise unmannhctnred in whole or in part, 
which i's now admitted into the ports of the United States free of duty, 
shall continue to be so admitted, under such regulations a s  the Secre- 
tary of tho Treasury shall from time to time prescribe. 


That the produce of the forests of the State. of Bin+e upon the St. 
Croix River and i t s  tributaries, owned by +mencan e i p e n s ,  and sawed 
or hewed in  the Province of New Brunsw~ck by American citizens, the 
same being otherwise unmanufactured in whole or in part shall be 
admitted into the ports cd the  United States free of duty dnder such 
regulations a s  the Secretary of the Treasury shall from Lime t o  time 
prescribe. 


That the produce of t h e  fprests of the  State of Minnesota upon the 
Rainy Rirer and its. tributaries, owned by Americanc~tlaens, andsawed 
or hewed or mechanically ground in the Province of Ontario by Ameri- 
can citizens, the same being otherwise unmanufactured in whole or in 
part, shall be admitted into the ports of the United States free of duty 
under such regulations a s  the Secretary of the Treasury shall from t i m i  
to time ptescribe. 


Mr. ALDRICH. I will m y  that  me  have added the provision 
in regard to t h e  Rainy R i ~ e r .  The Senate has already adopted 
the  provision, and  this merely provides for its location in this 
section of the  amendment. 


Mr. SHIVELY. I f  the Senator from Rhode Island will allow 
me to make an inquiry, do I understand the paragraph a s  read 
is the lam a t  the present time? 


Mr. ALDRICH. The 6rs t  par t  of it, in regard t o  the St. 
Crois River and the St. John Rirer, in Maine and Nem Bruns- 
wick, i s  i n  the present h w .  This  provision i s  exactly as  i t  
stands in the law now. The prorision in regard to the Rainy 
Rix-er mas adopted by the Senate upon the motion of the senior 
Senator from Minnesota [ilfr. NELSON] and is  simply added lo 
this paragraph to give it a place in  the bill. 


RIr. SHIVELY. Tha t  is, the addition applies to some other 
part of the  Canadian border? 


Blr. ALDRICH. Tes;  it applies to  the Rainy River between 
Minnesota and Canada. 


Mr. SHIVELY. Do I understand tlfat these logs a re  hevn 
on the Canadian side of the line? 


Mr. ALDRICH. KO; on the American side. The mills nlay 
possibly be on the Canadian side. 


Mr. SHIVELE. Is the timber cut on  the American side? 
nfr. ALDRICH. It is cut on the American side. 
nfr. SHIVELY. What is  done on thc Cni~adian side? 
Mr. ALDRICH. I n  the case of the I;ain~. River proposition I 


think the mill itself is  on the Caiiadian side. 
Mr. CLAPP. The mill is  on the Canadian side of the rirer. 
Mr. SHITTELP. I t  is a mere matter of the location of the 


mill om-ned by citizens of the United States aud sawing tiuber 
cut on the American side of the line? 


Mr. ALDRICII. AS 3 matter of fact,',I.thinli that  mill is in  
the center of the r i rer  ; but it is  located s0 that i t  is technically , 
within the jurisdiction of the Dominion of Canada. 


Mr. McCUBfBER. I v i l l  say to the Scuntor that  there are  
two uiills in the Rainy Rirer. Onc i s  on the Canadian side of 
the thread of the stream and the other on the Minnesob side, 
but the products a re  the products of the State of Minnesota. 







. 1 S .  2949) granling an iucrtvsc of pension to Daniel B. 
Morris ; to the ('o~i~iiiittcc on I'ensio~is. 


riy nrr. EOIIAH : 
A bill (S. Z9riO) granting an increase of pension to David E. 


Jont~s (will1 acconipmiying pnlxr) ; to the Coiuruittcc on Pen- 
sions. 


Ilg Mr. AIOHEY : 
il bill (S. 2951) for the relief of the estate of Stephen Herren 


'(with accon~l)anying paper) ; :und 
A Mil (S. 2452) for tl~t. relwf of thc estate of Stephen IIerren ; 


to the C'oii~inittcv on (:l:~inis. 
13y Mr. I%EV5;~t I~~($E : 
A bill (S. 2933) granting an increase of l ~ x s i o n  to Peter 


II:~rinon (with ncconil~anyiug p : ~ ~ e r s )  ; and 
A hill (8 .  203.1) granting an incre:~se of pcnuion to Cl~arlcs N. 


Taylor (IT-itli accompanying 11apcrs) ; to the Committee on 
Pensions. 


IIOUSI: CILL REFEBRET). 


II.R.11572. An ncl to nntl~orizc the co~islrllctioi~, ninin- 
tenance, and operation of rarions briclges across and over ccr- 
tain navigable waters, and for other pnlpoees, was rcxcl tvice 
by i t s  title and referred to the Coiuinittec 011 Commercr. 


BRIDGES OVER NAVIGAULE 7VSTEBS. 


Mr. CLAPP submitted an amendment inteudecl to  be proposed 
by him to the bill (H. R. 11572) to authorize the constrnction, 
maintenance, and olicration of various bridgcs across :111tl over 
certain 11avig:tble mntcrs, and for other purljoses, \vhich \vas 
referred to the Committee on Conimerce and orclercd to be 
printed. 


TAXES ON IXC0,IIES. 


- Mr. BROWN. I submit a concurrent rcsc~lnlioii for nliich I 
ask present consideration. 


The concurrent resolution (S. C. Res. G )  I n s  read. a s  follo~r-s: 
Senate concurrent rcsolulion F. 


Resolced by the  Scnrctr! ( t h o  IIortsr of li'cprerozfulil.es cotvwr'irw), 
That, the President of thc llnited States Ilc requc'stcd to trnnsrnit 
forthwith to the executives of thc sex-era1 States of tlic TTnit('d States 
copies of the article of amrndmrnt pro~osfd by Ct~n~ress to the state 
lcgislaturcs to amend 1-11? ( 'onstitution of thr l-nil?d Stairs, llassrtl 
Ji lIy 12, l90!), rcsgecting the poww of (!o!i:rrss t o  la)' anti (~~Ilcct  
taxes on inyomcs, to  the end 1h:zt the said Statrs may l~rocred l o  act 
upon the said article of anicndmcnt: and that he rctliiest the executive 
of each State that may ratify said amendment to transmit to the 
Secretary of State a certified copy of snch ratification. 


Tlle VICE-PRESIDEST. I s  there ol~jccilon to the prcscut 
consideration of the concurrent ri.solutiol~? 


1 .  1 Mr. Presiclent, I call the attention of the Senate 
to the unanili~o~~s-conscnt agree~uent ~ulder which we :ire ineet- 
ing. I sl~onlil lilic' to 11:tve it rtml. 


Mr. I~ltOIVS. I will s : ~ y  to tlic Senator fro111 Sew Jersey 
that  this is not lreisl:~tioii. I t  is siiiil)ly tlic formal and usual 
resol~~tion calliiig nl:on the I.:scc-utivc to submit to tlie sewral  
B t ~ t c s  tlic joint resolution ~ r o l ~ o s i n q  :IU :~incndmcnt of the Con- 
s j i tu i io~~.  


I l r .  J-IACOS. I sllonltl like to sn:gest to  the Scnntor froin 
Xelv Jersey ili:~t i11~  ilgr(s(L~~i(~lit  1.0 whic11 lie refers call uot 
possibly relate to bnsilic,s wliicl~ the Scunte has alrcatly inlien 
I .  Tt n~igiit rolatc to it  if it \vc,rct ; i l l  uriginnl yroliosition, and 
if the question n-cw \vl~c~thcr \ye, should 11roc~x?cl to :I mxtter of 
1egisl:ltion; but tlic Sc1l:ltc h v i n g  1):lsst.d tlle joint resolution, 
everything ncccss:~ry to eK('ctu:ttc it  is in order and is not in  
contmrcntion of tlic nxrocii)cw t ~~rer ious ly  made. 


Mr. SMOO'I?. I call the Rcllator's :iticutioii to the agreement, 
n-hich rearls : 


It  is a:reciI liy nnailim~~l~s collsont t1i:lt the Scnate n'ill adjourn from 
time to time for thrcc 11:iys :11 :I tin,:? until the conference report is 
ready n p o n  thc l~ill, (11. 11. 1J:iS) " to provide rrvellue, rqu;llizc doties, 
and enconr:ign llie indwtrics oC l he  1-nitrd States. :lnd fcr other pnr- 
posts." ; ~ n d  11i:lt no Inisi~lrss sh:lll lip tr:uls:lr,tcd at the  sessions of the 
Bcllale prior f o  1 1 1 ~ .  1.1'1)111.1. 01' illc C O I I ~ ~ ~ I . C I ? ~  co:nn?.ittec upon the said 
I,ill, other th:ru 1 1 1 ~  tr : lns:~clion of thc 1ol1;inc morl~iu~ busiuess and 
the consider:ttion of l h ~  dc!ic,ienc~y ~p~ro~l ' i a l ion  bill now pending in 
the IIousc of 1icpr1~sent;ltives. 


RSr. BROWX. l'liis is roniiue moniing I)usincss, so that  the 
afrce~nent woultl ~ ; o t  :111]11y to it. I t  rc'l:ltc5 to a formal pro- 
ceeding m:lile iicccrrnry by tlic :idion of ('mgrcss. 


The T'ICE-1'IZP:SIDEST. If it is  routine morning business, 
i t  can not be coilsidcrecl illis morning in tlie fact of an objec- 
tion. If an objection is u~:ldr, i t  \rill 11nvc to go over. 


Mr. BIZOWN. I 1i:~r-c not 1lc:trd :uiy objection mndc. 
Air. ICEAN. Undcr the uii:uiliiiious-co11seIlt ngreerucut the 


concurrent resolution is not in order. 
Tlie VICE-1'RIGSTDP:ST. 7'hc Senator from Kew Jersey ob- 


jects, and the coucur.re11t resolution goes over. 
Mr. RTONE. At the last meeting of the Senate the Senator 


from Virginia [ l i r .  NARTIN~ r e ] ~ o r t ~ ~ l  a bridge bill anel asltcd 
unai~imons c o ~ s ( ~ n t  to Iiavc i t  p:~sscd. Tlic Senator from hl:iss:l- 
chusetts [Mr. IAODGE] called attention to the unanimous-consent 
agreement, and the Chair ruled that  i t  was not in order to put 
the bill on its passage. 


Mr. RACoS. I suggest to  the Bcnntor fro111 X w  Jerscg that  
if his coutention is  correct, i t  would not be in order evcu for 
the Chair to lay before the Senate a joint resolution reqnir- 
iug his signature. The unanimous-consent agreement can not 
possibly relate to doing wliatcl-er lnay Ilc nccvssnry to  effectuate 
wliat lins already been tletcrruincd nlmn by Congrws. T11c t\vo 
IIouscs passed :I joint resolution. I t  is not prol)osccl to add to 
that joiut resolution in any particular, but s i ~ i ~ p l y  to lualte i t  
cffecti~e. I t  is  not an iudepcudent j)iecc ok ltigislntion; i t  is 
iiot ail indrl)ciidcnt proposition; :inel iL stri1rc.s nic that  it  is 110 
more objectionable to tlie unnniruous-consent :~greemc~it t1i:~n 
IT-oulil be the laying of a joint resolution before the Senate with 
the statement on the part of the Chair that  the joint resolutiop 
Iiad received the signature of the Vice-l'rcside~it. 


The TICPI-1'ItESII)ES'L1. Thc C711:tir htls not passed ulIOll 
Illat question. The Chair has simply ruled that  under nil ob- 
jection the resolution must go over in any errlit. 


Mr. (:171JIll?IZSOS. I invite tlic nttcwtion of ihc Cl~a i r  to the 
fact that the Scnntor from Kew Jcrsty did not ol,jc~A g ~ ~ i r , r ; ~ l l y  
under the rule, but he l)ut i t  upon the ground i h t  the rcwlu- 
tion i s  coutrary to the unanimous-consent agreement. 


Tlle VICE-I'ItESIDEXT. Tlie Chair thinhs the objecation 
controls, no umtter what ground l r ~ t d s  the Fenator to object. 
Tlie concurrent resolution goes over. 


RETIRENENT O F  EMPLOYEES. 


JIr. (:'TIMMISS. I ask unanimous conscnt that  an orclclr be 
iilnclc for :L rel)rint, for tlic nse of tho Coiiimittrct on Civil Serv- 
ice autl ltctreilcli~nent and the Senate, of the bill (S. 1944) for 
thc r(~lircmeut of emplo~-ees in the classifieil civil service. 


Tile \'ICE-I'RICSIDEST. I s  there objection to the request 
of the Srnafor from Io\va? 


Jlr. SNOOT. I should like to ask the Scm:~tor iron1 Iowa 
t11c cmt, 01. the approxiinate cost, of the l)rinting6! 


JJr. ("TTJIMISS. I do not kr~on-. 
JIr. SJIOOT. Of course, IVC Ii:tw alrc?aily given notice that  


wc sliali nbfcct to any docuuic~~ts  licing j~riuted unless the inat- 
ter  is  referred to the Clonuiiittce on Printing. 


Air. CUJIJIIKS. I am perfectly willing that i t  shall be re- 
ferred to the Coninii ttcc on Priuting. 


Nr. SMOOT. That \vould be the best course,. I mill nssurc 
tlie Reuutor that we shall take Ihc matter uniler consiclcration 
promljtly. 


JIr. IIETRCRS. I hare been absent oue meeting, and I 
should like to inqnire wlio has given noiice that  they will re- 
quire ii::~ttcrs l)resc>nted liy Sei!:~tors to t:llic :L c'crt:iia com'sc. 
l'hc Sen:ltor says "n-e lmre alrc?:ldy gircn notice." I all1 c11- 
rious io knon- ~ h o  gave the notice. 


I .  S I O  The (lonilnittee on Printiiig hare  these m:?ttcrs 
in c h a r ~ e ,  and they tloc:itlctl that tllc proper coi~rsc to pursno is 
to 1i:lrc all  requests for l~riiiting referred to tlie Connuittee on 
l'riutirig. 


Mr. IIETETJRS. I t  strikes nie that the Corninittee on I'riut- 
iug might: w r y  ~vcll tnlic notice of the riglits and l)ri~ilcgcis of 
the Sen:ite aiitl of Senntors in this mnttor. Thc rules say 
what shall go to thc co~lluiittee :~nd what s l~al l  not. Tho Com- 
inittee on Printiug a re  not st:lndiug a t  the gate here with a 
flaming sword to see what shall go through. 


Air. SJIOOT. There is no such purpose, I assure the Senator, 
on the part of tlic Coniinittcc on I'rinting, hut sirnply, :is all  
expenses of lxinting are  to be l~assecl upon by that  conilnit- 
tec- 


Mr. IIETBURN. RSy objection is to the ,,rise of the \vorcl 
" w e ;  " that  " r e "  have douc this and " w e  hare clone that. 
I an1 not il~cliued to be factious, bnt it  is :L bad habit to get iuto. 
n7e arc  all  " we's " liere. 


Mr. SMOOT. Tha t  may be trnc?: but-- 
Mr. IcEAS. I tliiiik 111; Sen:itor fro111 TJta11 tloes not nncler- 


stand the request of the Seuator from Iowa. It i s  to have a. 
re l~rint  of a bill. 


Mr. SMOOT. Then I will witlidraw any objcction to it. 
Mr. GELIS. I t  is  uot n rcclucwt for the ~ r i n t i n g  of a clocu- 


ment, but merely for tho reprint of n bill. 
Air. SXOOT. I have no objection to tlmt. 
Therc licing no objection, thc order mas reilucecl to writing, 


and agreed to, as fol lom: 
01-dcr-ed That thcrr be printed 2000 ntlditiounl ropics of the bill (S. 


1044) for' tiir rctiremcnt of crn~)~bycw i n  the clnssified civil mrvice, 
1.000 copics for the use of the Cornmitlcc o n  c ' i v i l  Scrvlce and Re- 
tienchmcnt and 1,000 copies for the use of Ihc S?natc document room. 







I P. ;I. It. 40) 11rol)osiiig to :mend the Constitution of the Uuited 
S i : i t , ~ s  in 11'4;11'd to tries on incomes. I t  was reported from 
tl (l t'oil:n?ittcc oil Ways and nlenns this nloruing favorably 
(11. Itept. s o .  15) .  


l i e  1 1 1  Tlie gcntleman from Sen. Torlr asks uuani- 
11:ons consent to ~ o i ~ h i d ~ r  the fullowing S e i ~ ~ t e  joint resolution, 
~vl:icli the Clerk will report. 


The Clerli read a s  follows: 
Joict resolution (S. J. R.  40)  proposin~ an au:cndment to thc Constitu- 


tion of tlic United States. 
Iicsoircd by thC SCllcltc nnll 1Ioirsc of 1trj~rCsottutit.c~ of thc UitilcB 


Stc1tc.s of Ai~lc~.ico ill Collr7r~~s nssci~iblcd (ttoo-tlrii-ds of c a c l ~  I f o ~ f n n  
co;:cicrri~ig t lrcrci~~) ,  That the following article is  propcsed'as an amend- 
ment to the Constltntion of the TJnited States. which, when ratified by 
the Icgislnturcs of three-fourths of the several Stat?: shall be valid to 
a11 intents and purpcsrs as  a part of thc ~onstitut!:1; : 


"Article SVI. The (:ougress~shall hare pomcr to lay and collect taxes 
on incomes, from whatever source derived.  itb bout a1)portionment 
amo?:,. the sevfral States, and without regard to m y  census or enumera- 
t ion. 


Rlr. CLAIlIi of Missouri. Mr. Spenlier, is the gentlem:~n from 
Kew Tork c:~llillg this up uuder suspension of the rules, o r  in 
the ordinary course of procedure? 


Mr. PAYNE. Rather t11ai1 wait for the process of getting a t  
i t  by the rules to-day, I am simply asking to call i t  up t i t  this 
timr. 


Mr. CIARIZ of Missouri. How much time can we h a r e  for 
debnte? 


Mr. PAPXE. i\lr. Spealrer, I ail1 willing to have m y  reasox- 
able time for debate, if we can have a coliclusive rote  upou the 
subject today. As fa r  a s  I am concerned personally, illy pres- 
ence is  greatly desired a t  the other end of the  Capitol, o r  a t  
least it  seems necessary, on :lccount of the conference on thc 
tariff bill. 


Mr. CLARK of hlissouri. Do xou linow whether niy presence 
aud that  of the other Democratic confcrecs is  wailted OT-er 
there? [Laughter.] 


I .  Y E .  RIy friend is more favoritbly situated, a s  f a r  as  
thnt  is  concerned, so that  he can atteud to his duties in  the 
House much more easily than I can. [Laughter.] 


hlr. CLARK of Jlissonri. Mr. Speaker, I ask for two hours 
on a side, one-half of the time to be controlled by anybody who 
may be named on that  side, and one-half by myself. 


Mr. PAYNE. Well, I mill suggest an hour and a half. 
Mr. CLA4RK of llissouri. Let us have t ~ o  hours. 
Mr. PAYNE. There i s  very little time asked for a s  fa r  a s  


I an1 concerned. I thiuk I can say all  I have to say about i t  
in fire ininutes myself. 


BIr. CLARK of Missouri. I can, too ; but I nerer hail a s  maus  
applications for time on auy progositioii since I hare  been h e f i  
a s  I hare  011 this. 


311.. PATPI'E. Then, I would suggest, suppose we h a w  an 
agreement to hare  a rote a t  4 o'clock, and that  gentlelnen on 
that  side hare  two hours of the time and we have a n  hour and 
three-quarters on this side. 


Air. CLSItIZ of Riissouri. That is a11 right. 
The SI'ESIZER. The gentleman from Ne\\- Tork asks uuani- 


m o m  conseut to  consider a t  this time the joint resolution which 
has just been reported, the rote to be taken a t  4 o'clorl<. 


l l r .  PATNE. Kot later than 4 o'cl~cli. 
The SPESKER. The vote to be taken a t  4 o'clock; tha t  t& 


time from now until 4 o'clock to be for general debate, one hour 
and three-quarters to the majority side and the balance of the 
time to the minority. I s  there objectioll? 


There was no objection. 
Mr. PAYNE. Mr. Spealrer, I shall supl~ort this amendment 


to the Constitution for reasoils which I mill very briefly state. 
I hare had no doubt, since I first esamincd the question iuaiiy 


years ago, that  an income tax was unconstitutional uuder our 
present form of Constitution. At the time I arrived a t  that  
conclusion the decision of the Supreme C,ourt had been f.1 ' \or-  - 
able to its constitulionality. Of course the late decision, fifteeu 
years ago, only confirnled my own belief, but i t  seeius to me 
that  i t  ought to hare given notice to all the pcople of the United 
States that so fa r  a s  t!ic l~resent Constitution-is concerned, such 
a law is  onconstitutional: that the Suprenx Court will not go 
back 011 their decision; illat the doctriue of stare decisis will 
come in with reliewed force aud vigor and overcoinc ally ques- 
tion of doubt that  there might be a s  to its constitutionality, al- 
i l~ough there is no doubt in illy own mind. 


XOW, i t  has beeu suggested that an income tax  be 1)l:lced on 
the preseut pending tariff bill. That has been reconliueuded 
sonletimes on the ground that i t  will furnish a n  opl~ortunity 
for the 'Supreme Court to reverse itself and sometimes by 
those enthusiastic individuals who want that  liiiid of a t a s  
who believe thnt tlie Supreme Court will rererse itself. I am 
soiuetimes inclined to think that  it  is because they want to bc- 


lieve that  and n-nut i t  reversed. I an1 not in favor of putting 
any litigation into a tariff bill, and especially when I do not 
believe such a proposition is  constitnlional. 


As to the general policy of an income tax, I am utterly op- 
posed to it. I believe with Gladstone that i t  tends to mn1;e a 
nat ioi~ of liars; I beliere i t  is the most easily concealed of 
ally tax thxt can be laid, the most difficult of enforcement, and 
the hardest to collect; that  i t  is, in  a ~ o r d ,  a tax upon the in- 
cmne of the honest luen and an exemption, to n greater or less 
estent, of the iucolue of the rascals; and so I am opposed to any 
incoiue t a s  whatever in time of peace. But  if this Piation 
should erer  be under the stress of a great mr, exhausting her 
resources, and the question of mar now being a question as to 
which nation has the longest pocketbook, the greatest material 
resource in k great degree, I do not wish to be left, I do uot 
wish this Nation to be left, without a n  opportunity to  avail itself 
of erery resource to provide a n  income adequate to  the carry- 
ing on of that war. 


I hope that  if the Constitution is amended in this way the 
time mill not come when the American people will erer  want t o  
enact a n  income tax escept in  time of war. 


Mr. GARRETT. Will the gentleman yield? 
Mr. PAYSE. Certainly. 
Mr. GARRETT. Then they mould not be rascals in time 


of n-ar? 
Mr. PBYNE. Oh, all the difficulties about it mould still be 


there. but I regard the preserratiou of the national life ns Inore 
iiuportant than the presermtion 'even of the morals of some 
men. I think the preservation of the  Nation i s  of more conse- 
quence than i t  is to keep even the rascals from the tenlptation 
of false and perjured testimony. 


Mr. CLULRETT. If i t  is agreeable to the gentleman from 
S e w  Torlr, I want to sag that  I understood the gentleman to 
state his objection to an income t a s  in  time of peace was be- 
cause i t  lxolnoted falsehood- 


Mr. I'APSE. That is one objection. I do uot propose to 
go into a discussiou of it. We l iaw o11ly three quarters of an 
hour ou this side, and I wanted to take five minutes to state 
n ~ y  riems and position. 


Mr. SMITH of RIichigan. Will the gentleman froin New 
Pork yield? 


Mr. PAPSB. Csrtainly. 
Mr. SMITH of RIichigan. Will the gentlemall state whether 


the tariff bj!l as  it  passed the Sellate will, in his opinion, yield 
revenue sufficimit in time of pence without a n  iucoiue tax, a n  
inheritance tax, or a corporation tax?  


Mr. PATXE. Well, Rlr. Speaker, I do not h o w  how the tarife 
bill mill be passed. 


Mr. SMITI-I of JIicliiran. I said a s  i t  11aseed the Senate. 
Mr. PATSE. I made a careful estim,?te of the revenue that 


the bill \i-ould pro\-ide a s  i t  came from the Ways and RIeans 
Coinmittee. I have not made any estiluate since thnt time. 
My 1-iews n-erc eiubodied in a few feeble remarlis that  I made 
during the rlebatc in the House, aud I commend them to the 
gentleman froin DIichiqn, and he can figure out himself a s  to 
whether i t  will yield enough or not. But  I would prefer a cor- 
porntion t a s  or al- :iilieritance t a s  to  mything lilrc n general 
iucomc tax. 


Mr. RUCICEIL of AIissouri. Will the gentleillan yield? 
Mr. PATSE. Certainly. 
Blr .  RUCICER of Missouri. Would i t  not be just a s  ensy for 


corporations to escape the corporation tax  a s  for individuals to 
escape the income t a s ?  


Mr. PBPSE. S o t  by any mews. 
Mr. BUCKER of AIissouri. Does not the gentleman think 


that  if we coupled with i t  a criminal statute which would put 
everyone in the penitentiary who sought to evade the income 
tax i t  would have a good effect? 


Mr.- PATXE. Whai is that?  
Mr. RUCIiEIt of 3lissouri. Docs not tlie xentleman fro111 


Kew Torlr thinli illat every one of the rascals & sl)c:tlrs of who 
a r c  likely to evade the inconie tax ought to be sent to the peni- 
tentiary ? 


Mr. PATXE. I t  does not operate so in the old country and 
they Co not get into the penitentiary. 


Mr. RUCIiTER of llissouri. I thinli in this couutry where 
the people will be tased $500,000,000 nlorc for their clothes, i t  
mould be easier to get these rascals who evade the incoiue t a s  
into tlic penite~itiary. 


Mr. PAYPI'E. Well, the gentlen~an from Nissouri lias stated 
his opinion, and I shall ha re  to decline further iuterruptioll 011 
account of my limited time. 


Kom, Mr. Spealrer, because, in 1uy mind, there is  110 other 
vvay to get this war power tha t  nlay be sonletilnes vital to 
the esistencc of the country, I am l~ersuaded to vote for this 







that  the swollen forluiles of the land can be justly taxed. The 
gentleluau from RIassachusetts [Mr. JICCILL] complains that  
this thing i s  being done in too niuch of a hurry;  that  there is not 
tinle enough for debate. T l~cre  never is  in this House and under 
these rules time enough for debate. Some of us tried to remedy 
that  evil on March 15, and the gentleman from Rlassachusetts 
help& rote us  down on that  occasion. H e  is  estopped from com- 
plaining now of the way things a re  jammed through the House. 


A strange thing has happened. During the last campaign 
president Taft  advocated an income tax, and gave it a s  his 
opinion that  the Supreme Court of the United States, a s  a t  
present constituted, might hold i t  constitutional. That was one 
thing which helped to elect him. In  his inaugural address he 
advocated a n  iuheritance tax. Largely through the influence of 
my distinguished friend from New Tork [Mr. I'~rsr.1, chairman 
of the Ways and Means Committee, the House incorporated 
into the tariff bill a n  inheritance tax. Instead of insisting 
that  the Senate agree to the inheritance tax, i11 the nick of time 
the base was shifted again and the President sent in a recom- 
mendation for a eor~~orat ion tax. 


I n  fact the newspapers inform us that  certain eminent Repub- 
lican "big wigs," who assemble in another place, are  anxious 
that  it sliall bc linowu a s  " the  Taft  tax." Whether their zeal 
i n  that  regard is because of their abundant lore for the Presi- 
dent or because they fear the wrath of their constituents and 
therefme desire to  make a scapegoat of the President this de- 
poneut saith not. However that  may be, it  seems to me that  
Mr. Chairman I'AYNE and his Republican coadjutors on the 
Ways and Means Conmittee did not receire a square deal when 
they were induced to make a n  inheritance t ~ s  part of their 
tariff bill. On that  proposition they hare  been unceremoniously 
rolled by the elnineut statesinen who meet in  another place. 
The newspapers inform us that, though this corporatiou tax 
mas cooked up by a coterie of the greatest constitutional lam- 
p r s  in the land-not one of whom knew that  the income-tas 
law of 1594 had long since expired by limitation-it is  to be 
withdrawn and recooked by the aforesaid coterie of the greatest 
constitutional lawyers now walking the earth. The result of 
this proposed recooking may prore to be another illustration of 
the old saw that  "too many cooks spoil the broth." Unless 
these widely exploited constitutional lawyers h o w  more now 
than they did when they first cooked up the corporation tax, it  
may turn out that  this whole corporation-tax business, whose 
sole intent was to defeat the income tax, is  a "comedy of 
errorsv-perhaps n "tragedy of errors" to some folks I mot 
of. If Republican Members a r e  depending on that  coterie of 
great Republican constitutional lawyers, who cooked up the 
corporation tax, for iustruction on constitutional points, i t  is a 
clear case of the blind leading the blind, and they are liable to 
tumble into the ditch together. 


So we have all three of these propositions pending now in 
some shape. We hare the inheritance tax in the Payne bill ; the 
corporation tax  in the Aldrich-Smoot bill; and now we a r e  
fising t o  adopt an income ta r .  I do not suppose there a r e  going 
to be very many votes on the floor of the House against this 
proposition, because if this proposition should be defeated here 
today,  the chances a re  that this conference tha t  is  going on 
bebeen  the two Houses on the tariff bill mill last until the first 
Monday in December. That is  a11 I have got to say about it. 
We a re  in faror  of it, and I mill welcome the aid of you gentle- 
men orer there. 


Mr. BURKE of Pennsylrania. Will the gentle~nan yield? 
Blr. CLARK of Bf issouri. Certainly. 
Mr. BURKE of Peunsylmnia. The gentleman has stated tha t  


if he had his way, he would increase the esemption beyond the 
$5,000 mark. I want a little light on this subject, and I mill 
ask the gentleman if he has 3n.r objection to statiuz to  the 
House how much he mould increase the exemption, and why? 


Mr. CLARK of Missouri. Oh, I do not know. I said if I had 
my way, I might illcrease it  rather than diminish i t ;  and I cer- 
tainly 1vo11ld increase it  rather than diminish it, and for  this 
reason: F i re  thousaud dollars i s  not an unreasonable amount 
for a man to support a family on and educate his children; 
$6,000 would not he an unreasonable amount; $7,000 would not 
be an unreasonable amount. But  I say that n-hen a man's net 
income rises abow $100,000 a year it  does not make any differ- 
ence to him, practically, whether you take 1 per ccnt, 2 per cent, 
5 per ccnt, or 25 'per cent, a s  they do in Germany. [Applause 
on the Democratic side.] 


' Mr. EURIIK of Pennsylrania. That does not ansn-er the 
question. Will tlic gentlen~an state, so that  those who desire to 
follow him may follow him intelligently, what figure he would 
place the exemption a t ?  


Mr. CLARK of hfissouri. I said I might put i t  above $5,000. 
Mr. BURKE of Pcnnsylrnnia. How fa r  above? 


hlr. CLARK of Missouri. I do not linom. I would hare t o  
study it. 


Mr. BURKE of Pennsylvania. The gentleman does not seem 
to know any more about the figure a t  which he would place it 
than he does about the other propositions inrolved. 


nIr. CL-4RIC of Alisaouri. What is thnt? 
Mr. BURKE of Pennsylrania. The gentleman stated thnt he  


would place it  abore $5,000, and I mould like to hnve the gentle- 
man state the precise figure how fa r  abore he mould place it'; 
what mould be a fair  figure, in his estimation, and n.hy he would 
fix i t  a t  that  figure? 


Mr. CLARK of Missouri. I would fix it for the public good, 
whatever figure I fired. [Applause on the Democratic side.] 


I now yield to  the gentleman from Alabama [Mr. CLAYTOX]. 


[Mr. CLAYTON addressed the House. See Appendix. J - 
Mr. PAYNE. Mr. Speaker, I yield ten minutes to the gen- 


tlelnan from Connecticut [Mr. HILL]. 
Mr. HILL. Nr. President and gentlemen of the House of 


Representatives, I shall rote  against this amendment for the 
foilowing reasons: In  the first place, I do not believe that  this 
extra session of Congress was called to  completely change and 
revolutionize the taxation system of the United States. I think 
that  a question of such magnitude should be submitted to the 
people and discussed in a campaign preparatory to the p r e  
sentation of so important a matter a s  a n  amendment to the 
Constitution of the  United States. This propos~tion was found 
in the Democratic platform and not in the Republican plat- 
form on which the presidential campaign of 190s mas won. 
My understanding is  that  Congress was called together for 
the  sole purpose of revising the Dingley tnriff law on the basis 
of the dift'erence in the cost of production a t  home and abroad, 
and, so f a r  a s  the House is  coucerned, a n  honest attempt 
has been made to do that. I voted in the Ways and Means 
Committee for a supplement to that  revision in the shape of 
a n  inheritance tax. My judgment was then and is now that  
i t  was not neceP?ary. I am a firm belierer thnt in times of 
peace the rerenues of this country should be derived from cus- 
toms duties and internal-revenue taxes, and that if theee a r e  
not sufficient, a8 prudent people we ouqht to  reduce our ex- 
penses to a point where they will be covered by such rerenues; 
and yet, under all the circumstances, and realiziug that the in- 
heritance tax  would bear hardly upon the people of my State, 
I voted for a n  iuheritance tax. 


I do not know uow but that  I may ultimately rote for a cor- 
poration tax. Rly mind is not yet made u p  on that question. I 
shall not vote for an income tax. I aqree with the chnirnlan of the 
Ways and RIeans Comniittee [JIr. P A ~ N E ] ,  who made the open- 
ing remarlis in this discussion, that me ought to hare the power 
to lay an incoine tax in time of war, but I am not in faror  of 
giring this Gorernment the power to lay an inconw tax in time 
of peace. With an amendment limiting it  to  time of war or 
other estraordinary emergencies, I woulcl gladly vote for i t ;  
yes, I would vote to take every dollar of the property of every 
citizen of the United States, if need be, to  defend the honor, 
dignity, or life of this Xation in the stress of mar;  but when 
i t  comes to a question of current espeuses in time of peace, I 
would cut the espenses of tlie Gorernment so a s  to keep them 
within our natural income. 


We a r e  a Xation of 90,000,000 of the lnost estravngant peo- 
ple on the face of the earth, and yet we nre now plendinq 
tha t  the systenl of tasation which the fathers of the Republic 
prorided and which for more than a century has met all ex- 
penditures and furnished a surplus besides, from which n-e have 
reduced our natioual debt incurred in war time faster tlian any 
nation on earth eyer recluced its debt, that such a system is not 
sufficient to m e ~ t  our ordin:lry pence expenses. 


Stop a moment and consider what we arc cloiuq in voting to 
give this Gorernment thc power to lay an income tns  in time of 
peace. I know of no better measure of the way in n-hich this 
burden n-odd fall on the rarious States in tlie Tiniou than to 
judge of i t  by the inheritance t a s  laid to uiwt tllc espenses of 
the Spanish-Smerican war, for the last inconie t a s  that mas col- 
lected from o w  people was back in the civil-war period, and 
conditions have mightily chanced since then; but we did linw 
a n  inheritance i n s  in 1900 to 1902. 


The last full year of that tax showed as  follows: Tlie State 
of New York paid $l.GOS.000 of i t :  the collection district of Con- 
necticut and Rhode Island, $G60,000: the State of Penusylvania, 
$641,000; the State of Jl~ssnchusctts,  $339,000: the State of 
Illinois, Mr. Speaker, paid $325,000; ninkinq all told in those five 
collection districts $3,795,000 that mas raised out of a totnl of 
$4,542,000 in tbe Inst full year of this tax, so that  of the entire 
amount collected from the iuheritance tax  in the whole Union 
six States paid three-fourths of it. 







I hope that if this lam is  to be enacted, we mill yet have a n  
opportunity to discuss i ts  merits and to amend it  in some re- 
spects. The original measure has already been amended a s  a 
result of the opposition interposed to it, so as  to exempt labor 
organizations and fraternal beneficiary societies, agricultural 
associations, and building and loan associations, but there a re  
other amcadrueuts tha t  ought to  be ma& which I have not the 
time to discuss. 


I submit that  in view of the  importance of the corporation- 
tax amendment, that  both wisdom and our duty dictate but 
one course to pursue, and t h t  is, to defer action until we can 
give to i t  the study, the research, the analysis, and the con- 
sideration to which i t  is justly entitled. fdpp1ause.J 


Air. CLARK of Alissouri. I yield to  the gentleman from 
Kentucky. 


Mr. JAMES. Mr. Speaker, T desire t o  say that the argument 
of the gentleman from Connecticut [Mr. HILL] does not appear 
to me to be one that  will stand analysis. He tells us that  Con- 
necticut, mhich has been taxing all the rest of the people of the 
United S h t e s  uilder the protective-taritf systen~ uutil i t  has 
grown so rich, if this taxation upon incomes is  placed upon her 
wealth, would pay more than 30 other States in the Union. Yet 
the gentleman i s  so patriotic that  he is milling to state that when 
the Door man is  willing to give his blood or his life mhen the 
Eepublic is in peril, when the battle is on, that not until then 
is  he willing that  his people shall make any contribution to 
suztain the Government out of the a b u n a u t  fortunes they have 
piled up under the syslcni of the protective tariff. 


AIr. HILL. I challenge any man to say that the xew England 
States did not pour out their blood a s  well a s  their wealth in 
the war of the rebellion. [Applause on the Republican side.] 


Mr. JANES. They may have bben pouring out their blood 
upon the battlefields. And if they haw, I deny that you speak 
for them when you say they a r e  unwilling to bear their part 
of the burden of taxation to keep up this Gorernment, which 
has blessed them so abundantly. [Applause on the Democratic 
side.] I would state to the gentleman that his party is not 
for the inconic tax even a s  a war mensure. The history about 
this question has been written. No declaration of any man 
can affect i t ;  and the record lives mhich tells us that  mhen this 
Government mas in the throes of mar with Spain, when from 
shop and field and factory bra re  men had left loved ones a t  
home and were a t  the front, offering their lives upon their 
country's altar and in defense of its flag, the Democratic side 
offered au income-tax law a s  a part of the war-rereuue meas- 
ure, n-hich placed a tax upon the incomes of the rich, asking 
that  a s  the poor were standing in front of the cannon on the 
fields of conflict the fortunes of the corporations and the rich, 
which in peace were exempt from taxation, might pay something 
to sustain the Government in the  hour of its peril. But even in 
this great crisis you gentlemen upon the Republican side were 
unwilling to cast your votes in favor of the iucome tax, even 
a s  a mnr measure, aria the whole Republican side voted no. 
[Al)plause on the Democratic side.] But, instead, you put the 
burden of tasation upon the poor, who mere a t  home and a t  the 
front. Ton made them not only fight the battles, but pay the  
taxes, too. [Applause on the Democratic side.] 


Nr. Speaker, the Democratic platform of 1896 used this lan- 
guage in reference to the income tax :  


B u t  fo r  this dccision by the  Supreme Court there mould be no  defi- 
cir: in  thc  revcnne under thc  lam p a s s ~ d  by a Democratic Congress in 
s t r ic t  pursuance of the  uniform declslons of t h a t  court for uearly a 
hundrcd yeays, t h a t  court having in  th,at decision snstained constitu- 
tional objcctlons to  i ts  enactmcnt, mhlch had previously bceu over- 
ruled by the n b k t  judges who have c ~ c r  s a t  upon t h a t  bench. Wp 
declare t h a t  i t  is t he  du ty  of C o n p S S  to  tcse all tkc co%stztutional 
power Z U ~ I Z C ~ L  ~ c m a i n s  after tka t  dccrsto?i, or whicl~ may come froor its 
rezcrsal b1/ the court as i t  may Ti~J'caft~r be constztutcd so t h a t  the  
bnrdens of tasatiou may be equally and impartially laid, to the  cnd 
t h a t  qval th  may bear i t s  due proportion of the  cxpcnse of the Gov- 
ernment. 


Bir. Speaker, we all  remember how fiercely the Democracy 
was assailed for this declaration. We were charged n-ith as- 
saulting the Supreme Court of the United States. You gentle- 
nlcn on the Republican side charged that Mr. Bryan and the 
Democratic party were almost guilty of treason for this decla- 
ration. This was a n  honest effort on the part of the Democratic 
party to hare the Supreme Court rehear this question, that, if 
possible, the inmeuse fortunes, which President Rooserelt 
called "swollen fortunes," but which might perhaps have been 
more appropriately called " stolen fortunes," might bear some 
part of the burden of tasation in this Republic. This declarn- 
tion arrayed against the Democratic party all the rich, all of 
the possessors of these fortunes, who were interested in escap- 
ing tasation and transferring i ts  burdens to those least able to 
bear them. Many of those purses that were tightly drawn 


against the t a x  collector of the Government were willingiy 
opened to the Republican campaign collector in order that the 
party that desired to tax the wealth of the country might be 
kept out of power. For all these years the Democratic party 
h a s  been battling to  hare  a n  income tax held constitutionaj. 
The Republican party, in full power in every department of 
the Government, has  strongly and successfully r e s i s t ~ ~ l  our 
efforts. But  how times do change! And I desire here to rend 
from a speech of President Taft, delivered a t  Columbus, Ohio, 
in 1907, while he  was Secretary of War. I t  is a s  follows: 


I n  times of great  national need however, a n  income ~ R X  would be of 
great  assistance in  furnishing me;tns to carry on the Government and 
i t  is no t  free from doubt  how the SupP?me Court, with changed 'mem- 
bership, mould view a new income-tax low under such conditions. T ~ O  
court  was nearly evenly divided in  the las t  case, and during the  siG 
war  great  sums were collected without judicial iuterfcrcncc, and, a s  it 
was then supposed, within the  federal power. 


Tha t  w a s  virtually the declaration of the Democratic party iu 
1896. Mr. Taf t  was not assailed, however, a s  attacking the in- 
tegrity of the court o r  charged with trenson to his country for 
the utterance of these words. I merely desire to parallel these 
declarations, the  utterance of tbe Democratic party in the m- 
tional convention, made in 1896, and the utterance of Secretary 
Taft, a s  a candidate for the Presidency, asking for the RepubLi- 
can nomiuation in 1907. The court has  chtlnged since this de- 
cision upon the income tax. Only four members of the nine who 
mere then upon the bench a r e  now members of that honor& 
tribunal. Five new judges have since gone upon this court. Of 
the four who yet remain, two were in favor of and two opposed 
to the income tas. When the incometax case was first heard 
only eight judges participated in the hearing; four voted to sus- 
tain the law and four voted against it. Justice Jackson, the 
ninth judge, par t ic i~ated in the rehearing of the case. Every- 
one thought his decision would determine the question either 
for or against the co~lstitutionality of the income tas. Howerer, 
in this they were rery sadly disappointed, for Justice Jackson 
voted to sustain the law, but one of the judges who formerly 
voted to sustain it  chauged his mind, or a t  least changed his 
vote, and voted against the law, making it  f ire to four in  the de- 
cision holding the iucome tax unconstitutional. 


I now desire to submit for the consideration of this House the 
utterance of former President Rooserelt in his message to the 
Congress of the IJnited States on December 4, 1906, when he 
used this language : 


I n  i ts  incidents, and  apar t ' f rom the main purpose of raising revenue, 
a n  income t ax  s tands on a n  entirely d ~ f i r e n t  footlng from a n  lnherit- 
ance t a x :  became i t  luvolves no auestion of the perpetuation of for- 
t n n w  fimollen to a n  uuhealthv size. The fluestion-is-in i ts  esscnce a - - - - - - - 
question of the  proper ad jus tken t  of burdebs to  benefits. As the lam 
now stands, i t  is undoubtedly difficult to devise a natioual income tax 
mhich shall be constitutional. But  whether i t  is nbsolutely ~mpossible 
is another  quest ion;  and if possible i t  is most certainly desirable. The 
first purelv income-tax lam was passed by the  Congress in 1SG1. but 
the  most important  law dealing with the  subject was t h a t  of 1594. 
This  the  court held t o  be unconstitutional. 


The  question is undoubtedly very intricate, delicate, a n d  troublesome. 
Tho rlpciqinn of the  court was onlv reached bv one mnjoritv. I t  is the - - - - - - - - -. .- 
law of the  Ian?, and  is, of course: accepted. < ~ , s u c h  a d  loynlly obeyecl 
bv a l l  irood citizens. Nevertheless, the hes l t a t~on  evidently felt  by thn 
court a '  a whole in coming to  a conclusion, when considered together 
with thp nrevious decisions on the  subiect. mnv n e r h a ~ s  indicate the 


L e g t - n r o r - t h e  use df corooratd xeal th  in iu t ck ta t e  business, to  de- 
vise legislation which without such action shall a t ta in  the  desiled end ; 
but if this fnils, there mill ultimately be no  alternative to  a coil- 
stitutioual amendment. 


Mr. Speaker, it mill be observed here that  he suggests that 
the court be given another opportunity to pass upon the incoine 
tax  question. He says: 


The  decision of the  court  mas only reached by 1 majority. Neverthe. 
" to a less the hesitation evidently fe l t  by the,eourt a s  a whdle in comin, 


couclosion, when considered toee thq  a l t h  the prcvlous dccislous on the 
subiect. mav p e r h a ~ s  indicate the  possibility of devising a constitutiou:1l 
incomeItas fam whi'ch shal l  substalitially accomplish theresul ts  aimed Xt 


These statcnlents of Blr. Taft  :lnd Alr. Roosevelt sl~ow 
that  i t  took them twelve years to find out thc Democratic 
party was right; for their utterances in support of the posi- 
tion of our party come twelve gears after the Deinocratic ~ a r t r ,  
with marrelous courage and the fidelity aud love of coulltr3' 
born of patriotislu alone, challenred me:~lth's exemption from 
taxation and deuied that  the poor and plain citizens of the 
Republic, and these alone, should bear by themselves the burdell 
of taxation, and a d ~ a n e e d  the hope that a rehearing of the 
case, with the  changed mcmbcrshig of the court, .would return 
to the nnbroken precedents of the Supreule Court of the uuited 
States for a hundred years and hold constitutional the income- 
tau  law. [Applause.] 
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fore Presideut Taft,  a s  he was explaining i t  to the House, and 
he also was pleased a t  the suggestion and promised cooperation 
to sce that a bill was prepared a s  a basis for his suggestions. 
Xothing was said then about a n  amendment to the Constitution 
upon the income-tax question. Mr. Speaker, this worming in 
and worming out of the Republican party and its leaders on the 
income-tax question forces me almost to question their siucerity 
in being its friend. I shall vote, Mr. Speaker, to submit this 
coustitutional amendment to the States; but when I do so, I 
do not concede, nor does the Democratic party concede, that 
Congress has not now the power to impose such a tax. Our 
national platform of 1908 says: 


We favor an income tan as Dart of our revenue svstem. and me urge 
the submission of a constitutional nmendment specificnliy authorizi& 
Congress to levy and collect a tax upon individual and corporate in- 
comes, to the end that wealth may bear its proportionate share of the 
burdens of the Federal Government. 


There is no contradiction between this position of submitting 
a n  amendment to  the Constitution to  the States and passing nu 
income-tax bill a t  this session of Congress providing for nn in- 
come tax, for the reason that  there were two or three questions 
before the Supreme Court upon the question of taxing incomes 
from various sources, which the court unanimously agreed were 
not subject to taxation. A constitutional amendment will 
remedy this situation and gire to Congress the power " specifi- 
cally" to lay such a tax. We could then proceed to resubmit to 
the " changed membership of this court" these questions where 
the court stood 5 to  4 by reason of the changed opinion of 
one member of the  Supreme Court, and I believe, a s  I believe 
I am in the House of Representatives a t  this moment, that 
the Supreme Court will return to the long line of decisions hold- 
ing the income tax to be constitutional. What shall our Repub- 
lican friends do about this question? I s  the bill promised by the 
Republican leader [Mr. STEVERS of Minnesota] to fall  by the way- 
side? It delighted Mr. Roosevelt, i t  pleased hfr.Taft, i t  met the ap- 
proval of the Secretary of the Treasury. I believe I speak for 
the Democratic side when I say we stand ready now, a s  we 
h a r e  for twelve long years, to  pass such a bill. Will you give us 
the opportunity, or a re  you attempting to dodge behind 12 
States in the Uniou and defeat the income-tax amendment, and 
in this way prevent the wealth of the country paying any part 
of the taxing burden? I am delighted t o  offer you the  platform 
of 1896 a s  your remedy for such a bill, a s  with a delight which 
equals, if i t  does not surpass it, I offer the Democratic platform 
of 1908 providing for the constitutional amendment. 


This battle, Nr. Speaker, for the income tax  has just begun. 
We intend to carry i t  to  the last ditch. I sincerely t rust  that 
in erery State in the Union when a man becomes a candidate 
for the legislature or for the Senate, whether he be Republican 
or Democrat, the people will force him to say how he  stands 
upon the questiou of the income tau. Make him speak out 
either for or against the people. Wealth is always organized; 
corporations stand fightiug i t  now. The people must be aroused 
if they mill succeed. Mr. Speaker, in my judgment, the most 
unfortunate decisiou ever written was the oue holding the iu- 
comctas  law u~~constitutioual. For a century this law had been 
held constitutional by a11 unbroken chain of decisions reaching 
from the first link forged by the Revolutionary judges down for 
more than a hundred years; a chain of decisions so stroiig that 
Abraham Lincolu girded i t  about the Republic in i ts  darkest 
how in the war between the States. [Applause on the Demo- 
cratic side.] It stood all  these tests: i t  grew Ftroug with age. 
I t s  repeated upholding by the court through this loug line of 
decisions, its long acquiescence in by the people, i ts  absolute 
justice, its iinmcasurable cquitp, stanil> i t  a lnw better thnu 
stare decisis, for i t  is a lam a s  just a s  the Republic ever made, 
so fair and so righteous that  it  niight be called the " goldeu rule 
of taxation." [Applause on the Democratic side.] To lily uiiud 
the income pas is  the iiiost equitable of a11 systems of taxation. 
I t  is the ideal way to support the GOT-ernment. Let those who 
prosper little pay little, for they a re  least indebted to the GOT- 
crnment; let those ~vlio prosper more pay more; let those who 
prosper most pay most; let those ~vllo prosper greatly p:iy 
greatly, for certainly they have been most blessed nuil a re  there- 
fore most indebted to the GoTernment. What  man is  so nn- 
grateful to his country illat he i s  nuwjlling to pay n snlnll t a s  
upon his income above $5,000 to help sustaiii mid perpetuate the 
Gover~lmelit under which he enjoys such success? Mauy bills 
have made such prorision, but to nleet defeat a t  the hauds of 
the R.epublican party, which has  always opposed taxing wealth 
in ally degree. 


Who is  prepared to defend a s  just a system of tasatiou that 
requires a hod carrier, who for eight loug hours each day wends 
his way to the dizzy heights of a lofty buildiug with his load 
of mortar or brick, to pay a s  nluch to sul~port  this great Rc- 


public as  John D. Rockefeller, whose fortune is so great that  
i t  staggers the imagination to co~~template  i t  and whose prop- 
erty is  in every city and State in the Republic and upon every 
sea protected by our flag. [Applause on the Democratic side.] 
X h o  believes tha t  it i s  just to  say tha t  23 farmers in my dis- 
trict, who by a life of self-denial and unceasiug toil have been 
ellabled only to  accumulate 200 acres of laud and a modest 
home, who in sunshine and storm labor on, who by such a life 
only o m  in this world's goods $5,000 each-is it  just, I 
inquire, for these men to pay a s  much taxes to  keep up this 
Gorernment a s  the 23 men who conipose the directorate of the 
W m  Tork City Bank, which h a s  a controlling financial power of 
$11,000,000,000, or one-tenth of the wealth of the United 
States? Should these men, I submit, who control ds much 
wealth a s  al l  the people in t h e  States south of Mason and 
Dixon's line, pay no more taxes to  support this Republic than 
the 23 farmers in  my district whose total wealth only amounts 
to $115,000? P e t  under the system of taxation now in opera- 
tion in  this Government, under the Republican party, the 23 
farmers pay the most t a x  to  keep up the Federal Government. 
Is i t  a matter of great speculation, then, tha t  wealth i s  so 
unequally distributed? I am quite free to confess, Mr. Speaker, 
that  i t  is inlpossible for me t o  iind one single just reasou for 
opposing the income tax. How men can defend a system of tax- 
ation in  a republic which requires of the poor all  of its taxes aud 
exempts the rich absolutely I am totally unable to see. I n  the 
everyday walks of life we expect ulore for church, for charity, 
for the uplifting of society, and education from those who are 
most prosperous, most wealthy, most able to give. Pe t  the sys- 
tem of taxation advocated by the Republican party drives the 
taxgatherer to the tenement house and makes him skip the inan- 
sion, drives him to the poorhouse and lets him pass the palace. 
[Applause on the Democratic side.] 


man can be found, Mr. Speaker, with rarest exception, 
who mill deny the  equity of a n  income tax. They offer no 
argument in  opposition to  it. Their only refuge that  I hare 
been able to observe is that  it is unconstitutional; and when 
they say this they a r e  all  afraid to give the Supreme Court 
another chance t o  pass upon it [applause] to see whether the 
court was right for a hundred years and wrong for fifteen, or 
wrong for a hundred years and right for fifteen. 


I have heard it urged by some gentlemen upon the Repub- 
lican side that  the passage of a n  income-tax law would nnder- 
mine and a t  las t  destroy the protective-tariff system. This, 
Mr. Speaker, is equivalent to  saying that  in  order to  give n few 
monopolists and manufacturers the right to reach into tlie 
pockets of all  the  people, you have liept the tnsgatherer from 
reaching into the pockets of the few, the forwnate few, the 
intrenched few, the successful few; but you have driven the 
tasgatherer to  the same pockets which monopolies pillaged 
uuder the protective tariff for taxes to sustain the Goreriiu~ent. 
The protectiue-tariff system is  vicious enough in itself without 
adding to i t  the iniquity of saying that  in order to perpetuate 
it you must place the taxing burden of the Government ul~on 
the masses of the  people, who must also bear the hea5-y burden 
the protective-tariff system inflicts upon them. 


Mr. Speaker, no tax was ever more unjust, in  my opinion, 
than a tax upon consumption, for a11 must eat  to live, all  must 
wear clothes, and when you place a tax upon what i t  takes to 
sustaiu one, you aniiouiice the doctrine that all men share alike 
in the blessings of gorernment, that  a11 men prosper equ:~Ily. 
But we hare only to  look about us  to see how false this doc- 
triue of taxatiou is. A t a s  upon what sonle people ent and 
what they wear would deny then1 the necess~lies of life, while 
others, rolling in  opulence and accumulating their wealth into 
tlie millions, would not feel such a tax. Then, besides this, Jh'. 
Speaker, the protective-tariff system has become so ricions ill 
this Republic that  the Iiel~ublican party's candiclate, hlr. TJft, 
promised the country a revision, aiid a revision don.n\~:ll'd. 
But, like that  party always does, it procrastinated this relief. 
I t  said i t  mould come to the ~eop:e  after the election. The 
Delnocratic party said the reasoil i t  \vante(l first to be en- 
trenched in power and put ofl this promised rdicf until af ter  
the election was because the Re~ublican party intended to de- 
ceive the people. And behold now, Mr. Speal;cr, the truth of 
this prophecy. What a shameless violation of the promis& 
revision downward do we now behold! The betrayal of the 
people by the Republicail party i s  written iu this IIouae alld a t  
the other end of the Capitol, for the rerisio~l has been lll)~m"(l 
2nd not downward. The reason the Republicnn parts  
llot reform the tariff before the election wns thcg IrllCW if they 
did reform i t  in the interests of the people, the corruption fulld* 
qrhich they were so used to receiving. would be denied tlleIn by 
the  favored few with whom they nere in partnershiP. They 
knew if the legislation was in the interest of the monoPlie6 


\ 







it now is, the people would rebuke them, so they put it off until 
after the election. 


1Ir. Speaker, this battle for a n  income t a r  will go on. This 
is the people's Gorernment and the rigfit will prevail. During 
all these years the mighty rich-an army of millionaires-have 
been esempted from taxation, but the people a re  now aroused. 
There a r e  tn-o lincs of battle drawn for  this great contest. 
Under which flag will you stand-the flag of Deniocracy or 
the flag of plutocracy? 


nTe  shall win, for- 
Still Truth proclaims this motto 


1; letters of living light : 
KO question is ever settled 


Until it is settlod right. 
[Applause on the Denlocratic side.] 
And I would scorn, Mr. Speaker, a government whose taxing 


power provides that  Lazarus must divide his crumbs with the 
, taxgatherer, but that  Dires shall not give of his riches. [Great 


applause on the Democratic side.] . Mr. LONGWORTH. Mr. Speaker, I have been requested by 
the gentleman from York C31r. PAYNE] to control the  
time on this side during his absence from the  Chamber. 


The SPEAKER. The Chair desires to s tate  that  the gentle- 
man from Kew Pork mas entitled to  one hour, and the gentle- 
man from i\Iissouri who was recognized is  entitled to one 
hour. 


Mr. CLARK of Nissouri. Mr. Speaker, my understanding 
was that  the gentleman from New York [Mr. PAYWE] con- 
trolled the time on that  side, a n d  tha t  I controlled a11 the  time 
on this side. 


The SPEAKER. The Chair bas no objection to the gentle- 
man from Kern P o ~ k  and the gentleman from Rlissouri con- 
trolling the time. 


Mr. CLARIZ of Nissoud. Then, I ask  unanimous consent 
t h a t  the time be controlled by the gentleman from N w  Pork 
on that  side and that  I control the  time on this side. 


The SPEAKER. The gentleman from Missouri asks unani- 
mous consent that  the time which was allowed by unlwlimous 
consent for debate shall be controlled, one hour and  three 
quarters by the gentleman from New Pork and two hours by 
the gentleman from Missouri. Is there objection? 


There was no objection. 
hlr. LOI\'GTVORTH. I will ask the gentleman from Rfis- 


souri to use some more of his time, a s  there is no gentleman a t  
present v h o  wishes to speak on this side. 


Mr. CLARK of RLissouri. I will yield five minutes to  the 
gentleman from R'ew Pork [Mr. HARRISON]. 


Mr. HARRISON. RIr. Speaker, I am i n  favor of this resolu- 
tion, and shall vote for it. At  the same time I have grave doubts 
of the advisability of attempting to put  through any special 
form of taxation a t  the end of this long tariff agitation. How- 
ever, this income-tax amendment is a confession by the Repub- 
lican party that  they a re  unable to  raise suDicient revenue by 
means of a tariff and that  they must resort to  another form of 
taxation. For seven long years the hTation has been dancing, 
and  now it is called upon to pay the piper. Our spree is  over, 
and we a re  now realizing how sad is the may of the man who 
h a s  lived beyond his income. It must be admitted, however, 
tha t  in  such an emergency a n  income t a x  i s  the soundest of 
Democratic doctrine, and you Republicans, a s  was well stated 
by the gentleman from Kentucky [Mr. JAMES], are  turning t o  us  
in  this c'risis for remedial legislation. . There is  a feature of this resolution, moreover, which espe- 
cially commends i t  to me. I f  the resolution prevails, i t  should 
be incumbent on the conferees upon the tariff to drop immedi- 
ately from consideration the proposed corporation tax  put  into 
the bill by the Senate. This resolution now before the House 
prorides for the tasing of incomes from whaterer source de- 
rired. That means tases upon iucomes of corporations a s  well 
a s  individuals. I n  my opinion the corporation tax a s  i t  passed 
the Senate is  unconstitutional; but if this resolution prevails, 
and the States give us the constitutional right to pass a law 
taxing the incoines of corporations a s  well a s  indiridunls, such 
doubts will be a t  ouce remored. RIoreorer, a s  i t  now stands, 
alone, without a n  individual income tax, the  corporation t a s  is 
the most grossly unfair impost ever levied by motion of either 
Chamber of Congress. I t  is unfair because it  will allow one 
man with a $100,000 iucome to go free, while another man who 
may get $10,000 in income must gay the tax  because his business 
is incorporated. It a l l o m  the man conducting a grocery busi- 
ness upon one coruer of the street to go scot-free, while another 
man that  carrics on tlic ssme business on the  ucxt corner of the 
same street is  obliged to pay a t ax  because he has incorporated 
his  business. It thus riolates the fum3mx%ntal principle of tnx- 
atjolh namely, that  its burdens should be equaLly distributed. 


But, aside from all that, it tends to  what  is eren m r e  dan- 
gerous-an attempt to  change our form of government through 
the  taxing power of the Congress. 


I f  such a change tomard government control of business is 
t o  be adopted, it should be done a s  is proposed by this resolu- 
tion, namely, by a constitutional apendment. We should re- 
sist to  the utnlost any attempt of the Congress to  change, 
thxough the taxing power, the form of government under which 
we  hare  conducted our affairs for  so  many generations. . 


Mr. Speaker, a s  I have said, I believe that  upon the adop- 
tion of this resolution, this unfair, this inequitable corporation 
t a x  should at once be dropped by the conferees upon the tariff. 
It was put forward not really a$ a revenue raiser, but chiefly 
a s  a political expedient and primarily t o  give the Federal Gov- 
ernment these gross inquisitorial powers. That is the  feature 
of the corporation tax  most commended by President Taft, 
and tha t  is the feature of the t a x  to  which I am most opposed. 
Why, gentlemen, suppose that at some tfme in the future while 
such a corporation t a x  mas i n  force some Chief Executive were 
to send a member of his Cabinet to  Wall street to  collect cam- 
paign contributions for his reelection from the corporations in  
my city, what a mighty club he  would have to hold ever their 
heads. 


Mr. Speaker, I hope the corporation t a x  mill go out of the 
tariff conferenee, and I hope that  t h e  whole question wiLZ go 
over, a s  i t  should go, to  be considered by the States. A eonsid- 
eration by the States separately of t h e  question of a n  income 
tax, both individual and corporate, will provide what was de- 
manded by the last Democratic platform, namely, a constitu- 
tional amendment permitting a tax upon all  Idids  of income. 
[Applause on the  Democratic side.] 


Mr. CLARK of Missouri Mr. Speaker, how much time did 
the  gentleman from New Pork use? 


The SPEAKER. H e  used ten minutes. 
Mr. CLARK of Missouri. H e  only had five. 
The S P E A m R .  Five, or whatever it was. The meflsengw 


who keeps the  time stated that  the gentleman's time had ex- 
pired, and the  Chair was under the impression tha t  he had ten 
minutes. 
Nr. LONGWORTH. Mr. Speaker, I yield ten minutes to  the 


gentleman from Ohio [Mr. KEIJ?EB.] 
Mr. ICEIFER. Mr. Speaker, most ererything comes within 


the scope of this debate, and especially a r e  we allowed to hear 
what  we have heard for many years, t h a t  exaltation that comes 
from the Democratic party when a thing is about to be done 
tha t  some time iu the history of the country some of the Demo- 
cratic party has favored. It is said t h a t  this amendment pro- 
posed is to be useful i n  time of war. I f  there e-ier is any neces- 
sity for  a n  income tax, of course it- is when the Natiun is a t  
war. I want to say, Mr. Spe,llrer, with the utmost kindness, 
t h a t  so fa r  a s  history shows the Democratic party has not been 
in favor of a n  income t a x  in time of a great war, and it might 
well be that  it should stand converted now. In  the civil war, 
in  the most trying period of it to  the Union, when the question 
of a n  income tax  was voted upon on this floor, every Democrat 
present and voting voted against it and denounced it a s  un- 
constitutional. [Applause on the Republican side.] Not a 
single Republican, as the RECORD shows, voted against it. 


I n  the Senate of the United States a t  that  time e x r y  Demo- 
crat  voted against a n  income t n s  save RIr. hIcDouga1, of Call- 
fornia-one only in both Houses. Row I congratulate the Demo- 
cratic party after these many Fears in  a conversion t o  the 
income tax  so that  i t  may be levied i n  time of war. I am not 
very much enamored of this proposition. I hope a just, equit- 
able tariff bill will be passed to so levy import duties a s  to 
raise a11 the rerenues that  we need; but if i t  is  necessary, I 
want the Republican party to be in a position that  they can 
rely upon the Democratic party in voting for a n  income t a s  
in  times of war and not hare the cry then umde by Democrats 
that  it ms unconstitutional. I do not hear anybody disputiug 
tLis last  statement. [Applause and laughter on the Repnblican 
side.1 


Nr. SULZER. Ancient history. 
Mr. KEIFER. That is  admitted; but i t  is trutMul history. 


hTow, Mr. Speaker, there is someth i~~g  said about the necessity 
of a n  income tax to reach the idle rich; but if we had only the 
idle rich, I think I n-auld rather like the programme; but there 
a re  in  this country thousands and tens of thousands of enlcrpris- 
ing spirits who hare gone forth with energy, industry, and by 
displaying ecouomy h a w  acquired folrtnnes, aud they are  the per- 
sons who are to be reached by a n  iucoine t a x ;  and I am willing 
they shall be when the trying limes come. 


While it may be true that  those ~ 1 1 0  by their ability and 
providence anlass a n  estate a re  secure, a n  income must bear a 







the  1)ordcns of government, and who o u ~ ~ h t  not to be subjected to  the 
clominion of ag~re.zatcd \ve:iltl~ any mohrc than the propcrty of the 
country should 1)c a t  thc mercy of the lawless. 


I n  the dissenting opinion of Justice Bronv we find the follow- 
iug Im~guage : 


1t is iifficl~lt to overestimate the importance of these cases. I cer- 
tainlv can not orcrstatc tho regret I feel a t  the dis osition made of 
t h e l i  bx the court. I t  is never a light thing to  set asfde the deliberate 
mill of tlie legislature :ind in my opinion i t  should never be done, ex- 
cept upon the clearest proof of i ts  conflict with the fundamental lam. 
Respect for the Constitution will not be inspired by a narrow and tecll- 
nical constrnct ion>~hich shall limit or impair the necessary powers of 
Congress. * 


By rcsuscltating a n  a rmment  tha t  was exploded in the IIylton case 
and 1 ~ s  lain practically dormant for a hundred years, i t  is made t o  do 
duty in nullifying not this  law alone, but every similar law t h a t - i s  not 
Based upon a n  impossible theory of apportionment. * * * 


I t  is certainly a stmnge commentary upon the Constitution of the 
United States nnd upon a den!ocmtic Government t h a t  Congress has  no 
power to Iny a tax which is one of the main sources of revenue of 
nearlv ererv civilized state. I t  is a confession of feebleness i n  which 
I find mysdf wholly unable to join. 


While I have no doubt the t  Connress will find some means of sur- 
mountlug-the present crisis, my fear% tha t  in some moment of national 
peril thls decision will rise up to frustrate i t s  will and paralyze i t s  
arm. I hope It may not prove the first step toward the submergence of 
the l i l ~ r t i c s  of the people in n sordid despotism of wealth. 


As I can not escane the conviction tha t  the decision of the court in  
this  great cnse is fGught  with immeasurable danger to  the future of 
the country and that  i t  approaches the proportions of a national calam- 
ity, I feel i t  a duty to enter my protest against it. 


Surely when the inembers of this high court itself thus ex- 
press their disseut from the decision, members of the bar and 
the  people should not be espected to hare  confidence in the de- 
cision or to believe that  i t  correctly decides the question, and 
they a re  justified in believing aud asserting that  Congress has 
been deprived by this decision of the power to  levy tases  for 
the support of the Goveriunent in the way and manner intended 
by the Constitution. Therefore, if i t  requires a co~~s~i tu t io i la l  
ameildment to restore to Congress this power of Ierymg a tax 
up011 the wealth of the country, in order that  it may bear i ts  
just proportioil of the burdens of goveniment, nud to restore to 
the people and to Coilgress their right to levy and collect tases  
for the support of the Go~ernmeut in the way it  had beeu douc 
for a hundred years prior to this c?c:isiou, I must rote for the 
amendment. I beliew. h o ~ e r e r ,  thxt if the question was again 
submitted to the court, a s  now constituted, that  the decision 
would be different. 


STARE DECISIS. 


But  we a re  told by the gentleman from Tork {Xi*. 
Parn~] that  the court vioulA not chauge the decision, but woulcl 
r.euder the same decision, because thcy would- follow the  rule 
of stare decisis. The court did not follow the rule of stare 
decisis in the Pollock case, reported in the One hundred and 
fifty-eerenth aud Oue hundred and fifty-eighth United States 
Reports, and they very frequently reverse theniselres nud re- 
verse prior decisions of the conrt, and in many cases that  might 
be cited this has  been done. 


I n  the case of Polloclr I:. Loan Co. (157 U: S., 429), t h e  very 
cnse in which the Supreme Court first considered the income- 
tax  act of 1594, the Chief Justice, n.110 agreed with the ma- 
jority of the court in the Oile hundred and fifty-eighth Uuited 
States Reports, ancl clelirered the opinion of the court declar- 
ing the income t a s  unconstitutiona1, said : 


Khilc  the doctrine of stare decisis is a salutary one and is to  bc ad- 
hered to on propcr occasions, this court shonld not extend any decision 
upon a constitutional question if i t  is convinced t h a t  error in  princi- 
ple may super\-enc. 


Also, on page ,576, he declares: 
If i t  is manifest tha t  this court is clothed with the power and in- 


trustrd with t11.e duty of maintaining the, funJlamenta1 law of the  Con- 
stitution, the dischar-c of that  duty requlrcs lt not to  cxtcnd any deci- 
sion upon a constitut?onal question if i t  is convinced t h a t  error i n  prin- 
ciple may supcrrcne. 


Ancl he quote's anppro~iugly the cascs in which the saine doc- 
t r i m  is  held, iiz,  1,cssec of Carroll (16 Howard, 276) and Thc 
Gewesee Chief (12 Eoward, 4.13). 


111 this latter cnse the conrt orerruled the case of The 
Thomas Jeffersou (10 Wheat., 4'35). The first case, The Thomas 
Jefferson, had dcciclecl that the Lnlres and navig:~ble waters 
collllccting the111 were not within the scope of the admiralty 
ancl ntaritime jurisdiction of the Guited States courts, but that  
the jnrisdictiou was limited to the ebb and flow of the  tides, 
alld this decision hnd been follomd in the Elerenth Peters, 
176; but in the decision in the T~relftli  Howard both cases 
were overruled, Chief Justicc Tauey saying : 


are conyinced tha t  if we follow i t  wc follow a n  erroneous deci- 
sioll into ~ h i c h  the court fell, and the importance of the ques- 
tion as .it now presents itself could not be forcscen. 


So that in tllc very Iuco~ilc T a s  cnse in the Oiie hnndred and 
fifty-seventh United States Report the court demonstrates that  
the court did not adhere to the doctrine of stare decisis any 
more thail thcy did in thc Legnl Tcnder cascs, the Greenback 


RECORD-IIOUSE. 


caw?, the n'hislry Licensc cases, aud in a number of other cascs 
that  can readily bc called to  mind. I n  fact, in  order to hold 
the act of 1894 unconstitutional, and that  the m x  provicled for 
therein x a s  a direct tax, the majority of the court mere com- 
pelled to abaudou and put aside the so-called "doctrine of 
stare decisis" and mnkc a new rule of constroction, for if the 
court had follo\~ed the rule of s tare  decisis they would hare 
upheld the act, just a s  that  court had for a hundred years 
prior thereto upheld the right of Congress to enact a n  iucome- 
tax lam without violating the Coiistitutiou. . 


THB DEUOCUTIC PARTY'S POSITIOS. , 
Ever since this decision in the Pollock case was rendered the 


Democratic party has repeatedly, in Congress and in i ts  plat- 
forms, demanded the passage of a n  iiiconletns Inw, and, if 
necessary, the adoption of a n  amendment to  the Constitution 
authorizing the l e v  of such n tax. In  1896 the Democratic 
national platform declared that- 


I t  was the duty of Congress to use all the constitutlonal power 
which remained after tha t  decision, or  which may come from i ts  
reversal by the court a s  i t  may be hereafter constituted, so tha t  the 
burdens of taxation may be equally and impartially laid to  the end 
t h a t  wealth may be forced to bear i t s  due proportion of' the expense 
of government. 


All who a re  familiar with the incidents of that  campaign well 
remember how that part of the Democratic platform mas as- 
sailed a s  a n  attack upon the Supreme Court of the United 
States; and yet the President of the United States, in  his cam- 
paign for the nominatiou and after he  was nominated, in sub- 
stance made the same assertion. While discussing this subject, 
in a speech delivered in Ohio and in Kew Tork City during the 
campaign of 1908, President Taft  used the following language : 


I believe a federal graduated inheritance tax to be a useful means 
of raising uovernment funds. I t  is easily and certainly collected. The 
incidence onf taxation is heaviest on those best able to stand it, and in- 
directly, while not placing undue restriction on individual effort, it 
would moderate the enthusiasm for i h e  amassing of immense fortunes. 


In  times of mea t  national need an income tax would be of areat as- 
s i s t & ~ ~  in furnishing means to carry on the Government, and-it is not 
free from doubt how the Supreme Court, with changed membership, 
would view a new income-tax law under such conditions. The court was 
nearlv evenlv divided in the last case. and during the civil war  great 
soms-mere collected bv an income tax without iudkial  interference: and 
i t  was then supposed"within the federal power. 


The Den~ocratic national platform of 190s declared that  the 
party was irl  favor of an income tax  aud urged the submission 
of ;I coustitutional amendment specifically authorizing Congress 
to levy a tax upon indiridual and corporate income, to  the end 
that  wealth may bear its proportionate share of the burdens of 
the Federal Go\-ernment. The people were told by the Repub- 
lictlu candidate for President aud by the Republicail canlpaign 
orators that  this was not necessary; that  they farored a n  in- 
come-tax law if one could be euacted that mould meet the ap- 
proval of the Supremc Court of the United States and be held to 
be constitutiooal. 


In  his sneech of accentance President Taft  said : 
The ~ c k o c r a t i e  platfoi'm demands two constitutional amendments 


one providing for an income tax and the other for the election of ~ c n a l  
tors !1y the people. In  my jodgment nn amendment to  the Constitution 
for a n  income tax is not necessary. I brlicve that  an income h x ,  when 
the protective system of customs and the internal-revenue tax shall not 
furnish income enough for governmental needs, can and should be de- 
vised nhich, under the decision of the Supreme Court, mill conform to  
the Constitution. 


And now this once criticisecl and despised p0s i t i0~  of the  
Democratic party is  made one of the chief features of thc 
Republican administration. 


lJ%eil i t  became apparcut that  the Deniocrnts of the Senate 
vv~uld 1-ote solidly in favor of an income-tns lam and illat a 
sufticient nuluber of Republicnus in the Senate would unitc 
with them in such a move to insure the passage of the lalv, 
the  leaders of the Republican party in the Home and the Re- 
publicaus of the Senate, in their confusion and disniay, con- 
sulted the President with a \-iew of defeating tlie incolne-tax 
amendment proposed to the py;ding tariff bill, aud tlley 
evolred the scheme known a s  the corporatiou-tax anlendment 
to  the tariff bill, aud this a~nendnient to the Constitution allcl 
these two propositions were put through the Senate by the 
leaders of the Republican party simply a s  a ineaus for fie- 
feating the income-tax amendment. Indeed i t  was franlrly 
stated by those who ofiercd this resolution aud the corporation- 
t ax  amendment that  it  was being done solely for the purpose 
of defeatiug the income-tax nmenclmeiit. I do uot doubt the 
sincerity of the President's purpose, but I ihinlr I ail1 author- 
ized in saying that  the vurpose of the chief iuangnrators of 
both the corporntiou-tas nud the income-tas an~end!nent to the 
Constitutiou was not a siuccre p~il.pose and not a desire to col- 
lect tases froin the ~ r e a l t h  of the comitry, but iu the end to 
defeat ally such purpose. Hoth n?al;e their a~pearance  in the 
House in such questionable shape a:ld fonn a s  lo  justify those 
~ y h o  are  in fayor of a n  incollie-tas law 111 donbtiug the sin- 
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])ublic. As i t  mas, some States, notably North Carolina autl 
Ilhode Island, remained out of the Union many mouths. I t  is 
rarely a wise thing to engage in prophecy, and yet I can not 
refrniu from reflecting that  those of us  spared to look back 
upon these scenes enacted here to-day may recognize the com- 
mittal of a sad mistakc in referring this measure to the legis- 
latures and not to the voice of the voters. 


INCOVE-TAX LAW AND CONSTITUTtOXAL AXEXDXIENT DEMOCRATIC 
DOCTRINE. 


The couutry should and does understand that  the enactment 
of a n  income-tax lam and the submission of this amendment are  
of distinctive Democratic origin. 


While the Republican party has opposecl, ridiculed, and 
viciously assailed them, the Democracy, undaunted, has made 
the fight for the people. You have voted against i t  in this 
House and not until the wrath of the public has driven you 
have you eTTer advocated it. However, when you embrace so 
good a measure, me rejoice in joining you while another sound 
doctrine of the Democratic party is  indorsed by the country 
aud forced through Congress by public opinion over the un- 
converted consciences of some men who a r e  voting with us  on 
this occn sion. 


In  1896 the Democratic conrention pronounced unequivocally 
for a n  income tax. In  plain language we said: .+ 


* * * Until the money qnestion is settled we a re  opposed to  any  
agitation for further chances in our tariff laws, except such a re  a re  
necessary to make the deflcit in revenue caused by the adverse de- 
cision of the Supreme Court on the  income tax. But  for this decision 
by the Supreme Court, there would be no deficit in  the revenue under 
the law passed by n Democratic Congress in strict pursuance of the 
uniform decis!ons of that. court for nearly one hundred years, tha t  
court having in tha t  decis~on susta~ned constitutional objections to its 
enactment which had previously been overruled bv the ablest jurlqes 
who ever sa t  on tha t  bench. We declare tha t  it is the dutv of Congress 
to  use all the constitutional power ~ h i c h  remains after tha t  decision 
or  which mav come by i t s  rererssl by the court a s  i t  may hereafte; 
be constitute'd, so t h a t  the bvrdens of taxst ion 'mag be equally and 
Impartially laid, to  the end t h a t  m a l t h  may bear i ts  due proportion 
3f the expenses of the Government. 


From that clay to &is we h a r e  urged and pleaded for i ts  adop- 
tion. The Republican party h a s  scoffed a t  i t  and sconed  to 
believe in i t  until lashed by public conscience. I n  190s the 
Den~ocracy pronounced in fa ror  of such law and amendment. 
We said: 


We favor a n  income tax a s  part  of our revenue system, and me urge 
the submission of a constitutional arnendmcnt specifically authorizing 
C o n ~ r e s s  to levy and collect tax upon individual and corporate incomes 
to the end tha t  wealth may bear i t s  proportionate share of the burden; 
of the Fedcral Governmcut. 


Again the Republican party was  a s  silent a s  the tombs of the 
Ptolemies. You did not favor i t  then, or you mould have said 
so in your platform utterances. In season and out of season 
Mr. Bryan and those who followed him mith unfaltering feet 
have neyer wavered in their derotion to this principle; and al- 
though defeat overtook him, he  will lire in history a s  a patriot 
and benefactor to mankind when those who scoffed a t  his im- 
perishable name a re  buried beneath the dust of oblivion. In 
the Republican party campaim text-book for the  year 1894 you 
issued this declaration to the people: 


In thi.; country an income tax of any sort is odious, and will bring 
odium upon any party blind enough to impose it. * * * Prcpare for 
thc funeral of the political party which imposes such n burden. 


Evidently, then, your conversion dates subsequent to this 
anuouncement. 


DESIRABILITY O F  A X  I S C O X G - T A X  LAW. 


We hare now reached a point where a n  income tax  seems a n  
inevitable necessity. The t~ppropriatious of the Federal Gov- 
erilmcilt hare become so great that the internal-revenue tases 
and import duties no longer suffice. The Republican party 
must seek otlicr sources of revenue. Dreading to embrace 
Democratic conrentions a s  a teruporary makeshift, they are  
proposing a so-callcd "corporation tax," which will Be but 
shifted from the corporation treasuries to the bnclis of thc peo- 
ple. The appropriations and the obligations of the Gorernlnent 
for the fiscal Fear ending June 30, 1910, amount to the ~ s o r b i -  
tant sum of $l,O'i0,4S2,732.12. Considering postal receipts : ~ n d  
ot l~cr  itelns that  might bc properly included :Iud snl)tr:iclcd, 
this Goverllment lnust raisc about $500,000,000 f r 0 n  custolns 
receipts aud other sources, certain items, a s  explained by the 
Sccrctnry of the Treasury, being eliminated. The 111ost opti- 
mistic advocate of the Pnync-dldricli bill does not contcml)l:~tc, 
:IS now frnmcd. thnt it  will raise from customs r e c c i ~ t s  much 
in esccss of $350,000,000. Therefore, needing a little short of 
$500,000,000 from cnstonls receipts and othervise to supply 
governmental ilernancts, resort must be Iind to some soiircc for 
the residue of $150,000,000 a l ~ o r c  all the n~ollcy that  call pos- 
sibly be brought ill through the custom-houses unilrr this 
Pnyuc-Aldrich bill. IIencc, we I1:irc ~iow reached the l~oirit in 
our fiscal adairs wlien the revclines fro111 intcrnnl-revenue lams 


aud customs duties fall to furnish suflicicnt funds to rna  the  
Government. There is a shortage in that regard of more tllml 
$150,000,000 annually. In accordance with my judgment tll:lt 
anlount should be laid upon the incomes of the couutry by the 
enactment of a geuuinc income-tax law. In  lieu of this aomc 
propose an inheritance tax and others a corporation tax. EIOIT- 
ever, if a n  income-tax statute be properly drawn, it will reach, 
to a great extent, these sources and the three may be wisely 
combincd in one act, the income tax embracing the corporation 
and inheritance tax and many other items not within their 
scope. 


Equality in taxation should be the north s ta r  to  light our path- 
way and direct our feet in the enactment of such statutes. KO 
t a s  more equitably and wisely distributes the burdens of gor- 
ernment than a n  inconie tas. I t  is resorted to  in almost all  
civilized nations. I n  England the government coll&cts a " prop- 
er ty and income tax" amounting to f33,930,000. A little less 
t h m  $100,000.000 of this amount comes from incdmes alone. 
In the British Empire wealth is required to  shoulder i t s  due 
proportion of governmental burdens. In fact, there most taxa- 
tion rests upon ihe wealth of the Kingdom. And the  following 
countries a r e  among those having income-tax laws: In Prussia 
for more than thirty years it  has been in operation. For more 
than that length of time Austria has tried this tax and proved 
it  t o  be  a snccess. I n  Italy, likewise, it has been demonstrated 
a s  a revenue measure. And so with the Ketherlands. It is 
needless to  enumerate countries embracing the doctrine, for the 
trend of the world is to it, and no sentiment can much longer 
stay it in America. I f  in  this form i t  is defeated, American 
voters will rise up and find a way to have the wrong righted by 
another Supren~e Court. We should lay upon the backs of those 
mith sufficient incomes a tax of a hundred millions of dollars. 
The Bailey-Cummins amendment meets my cordial approral, 
and if I had the power, it  would speedily become a lnw aud the 
Supreme Court again be given the opportunity to determine its 
validity. I would cheerfully vote for this ameudineut with the 
belief that  the Supreme Court mould sustain i t  and obviate the 
submission of a constitutional amendment. illy personal prefer- 
ence would be for a graduated income tax. Being the leasi in- 
quisitorial of all taxes and based upon sounder principles of 
equity than a11 others, such a tax would hare my cheerful sup- 
port. No one has ever stated the best features of such a system 
more felicitously than Adam Smith. H e  s d d :  


The subjects or every State ou,ght to contribute to the support of the 
Gove~nment  a s  nearly a s  possible in  proportion to their respective 
ab,lities-th'at is, in proportion to  the revenue whieh tkey respectively 
enjoy under the protection of fhe State. I n  the ohservatlon o r  neglect 
of this maxim consists what 1s called the "equality or  in equal it^ of 
taxation.'" 


I t  is  undeniable that  a n  income tax mill reach millions of 
wealth-bonds and stocks-that would never be touclied by a 
corporation or  inheritance tas. It is  advocating no new and 
strallge doctrine to faror  a n  income tax. On m&ny occasions 
duriilg great emergencies this method of taxatiou has beeu re- 
sorted to, and proved abundantly s:>tisfactory. And now, v i t l  
a depleted Treasury, with swolleu fortunes all  aronnd us 
erading taxation and receiriug the protection of the Gorel'n- 
me~lt ,  and cix-ilized communities everywhere recognizing the 
ecouonlic fairness of such a tax, and with the admitted con- 
tellti011 that  i t  contaius the humane and sublime blessills of 
equality to al l  men, the tirue is ripe and appropriate for this 
Government to go forward aud keep apace with the progress 
and civilization of mankind. 


Mr. Speaker, no member of his profession has n higher re- 
gard for the dignity of the cow:: than I have; but I refns: 
to subscribe to the doctriue that  the king can do no n7rong 
and that the courts a re  infallible. In  a respectful way, :IS a 
citizen and a .Representative, I hare a right to  challenge the 
decision of the Suprenle Court in the Polloclc Inconle Tax case. 
If any oginiou of that  court eyer recei~ed practicnlly thc m i -  
versa1 disapproval of the bar and the bench of tllt colintrY, i t  
is that  case. The very flovrer of the American bar n01r COncllr 
11 ith practical unanimity that the judgment of the court F a s  
erroneous. The court itself is rapidly curtniling tllc force of 
the s a n ~ c  aud stripping it  of much of its vital efficicncg. I t  
has  nerer received the respect of the bar and country due all 
:lcljnclication from that august tribunal. Conscquenlly We are 
~rnrI 'allte~l in claiming the right to send another similar t ax  
1:rm to that  court aud ask that the question be reexamined m(l 
correctly decided. Such course counnelids itself to mC jvitfi 


much more force than the submis~io11 of a co~istitutioll~l filll~11d- 
illent, which might be construed 8s a n  admissiou by CullWess 
that  it  is  now without authority to 1)ass the proposccl iilcolne- 
l :~s  law, which ncquiesceucc I nu1 not willing to  give. 
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~t is no new thing to cllallenge a n  erroneous opiuion of this 
high court. On other occasions they hare been questioned, aye, 
bitterly assailed, and have in the end reversed thc~nselres and 
righted their judgments. While my respect for the court is 
adequate, I hope my regard for righteous decision and the just 
demands of a n  overburdened, oppressed, and groaning people 
is equal thereto, and perhaps outweighs in that direction the 
partiality for that  honorable court, who, after all, a r e  but the 
creatures of gorernment directed by sorereign men who fash- 
ioned this Republic. And for those people I have a right to 
speak in my place here. The court did not hesitate to orerturn 
the established law of a hundred years, and why should we halt 
in asking them to reconsider, i n  the interests of more than 
eighty nlillions of people, their judgment so universally con- 
demned by the American bar and  citizenship? It is peculiarly 
appropriate here and now to recur to the familiar history of 
income-tax laws and the  decisions of the Supreme Court touch- 
ing them. 


The first act  mas passed in 1794 a i d  imposed a t ax  011 car> 
riages " for the conveyance of persons." Many Members of 
Congress who enacted the law had been delegates in  the Consti- 
tutional Conveution. I t s  ralidity mas violently assailed upon 
substantially all  the grounds raised in the Pollock case and by 
the ablest lawyers in the land. But  in the Hylton case, deter- 
mining the questions, the Supreme Court unanimously upheld 
the act. They distinctly laid down the proposition that i t  was 
not a direct tax and not subject t o  apportionment uuder the Con- 
stitution. They undeniably held tha t  the only taxes required to 
be apportioned were a capitation or poll t ax  and the tax  on Iand. 
Although Rufus King aslced i n  the Constitutional Conrention, 
"What  is the meaning of a direct t a s ? "  and no one answered 
him, yet the delegates to  that  conrention, the country a t  large, 
and the Supreme Court, some of them c o m t ~ g  from the conveu- 
tion, did not doubt that  the "direct taxes referred to  by the 
fathers mere capitation taxes and taxes on land, and none 
other. 


It d a s  then the universal belief and acceptation, and of their 
correctness I have not the slightest doubt this day. In  order 
to get the true proposition in our minds, we can not do better 
than to quote from the great constitutional lawyer, Mr. Cooley. 
After maturely considering the question, he writes: 


The term "direct taxes" a s  employed in the Constitution has a 
technical meaning, and embraces capitation and land taxes only. 


I n  holding the carriage tax of 1794 constitutional and a s  b laz  
ing the way in jurisprudence, I can not do better than quote 
from Justice Patterson. one of the four judges unanimously 
handing down the opinion, and assuring the bench and bar of 
the validity of the t ax  and thus  setting up a landmark: 


I never entertained a doubt t h a t  the principal-I will not say the 
o n l y d b j e c t s  tha t  the framers of t h e  Constitution contemplated as  fall- 
ing within the rule of apportionment were a capitation tax and a tax on 
land. 


Thus early the people had the confidence and faith instilled in 
them by this great court tha t  only two kinds of taxes fell under 
the apportionment clause of the  Constitution-capitation tases 
and land tases;  that  the others must yield to uniformity alone. 
Hence, for all the years to  conle this court heralded to the 
country that duties, imposts, excises, and incomes should fall 
under the head of indirect taxes and be uniform. I n  Congress, 
Madison opposed this carriage t a x  a s  unconstitutional, but after- 
wards a s  President al3proved acts  of Congress colltaining the 
identical principle. The Gorernment began to collect money 
under such laws, and for a hundred years collected many mil- 
lions from the people; and such sums h a r e  not been refundecl 
and will nerer be returned. Thus, with such a law, a unani- 
mous approral of the Supreme Court. and thorough erecutire 
indorsement, this Republic began i t s  career in  undoubted recog- 
nition of the principle of an income tax, and pursued its tenor 
for a century without a dissent from any source to the system. 
At the end of a century, when a diridcd court uproots firmly 
fixed jurisprudence covering a11 these Fears, we a re  entitled-to 
send the great question again and again to that  tribunal. 
Guided by previous history and such construction by the Su- 
Dreme Court, Congress 1las several times provided for direct 
taxes and apportioned them according to the Constitution. 


In 1798 the total amount was  fixed a t  $2,000,000. In  1813 
the second tax fixed the sum at $3,000,000. The third tax, in 
1816, fised i t  a t  $6,000,000; in 1816, a t  $3,000.000. Theu the 
lam of 1861 came and put i t  a t  $20,000,000, and made i t  annual. 
BF constitutional rule these tases  were duly apportioneJ. among 
the States. They were upon lands, improvements, dwelling 
houses, and slaves in 1708, 1813, 1815, and 18163; in 1SG1, upon 
land, clwelling houses, and improl-ements. Analyzing and weigh- 
ing these things, Chief Justice Chase said : 


I t  follows, necessarily tha t  the power to  t ax  without ap ortionment 
axtends to all other objehts. Taxes on other objects are incfuded uuder 


the heads of " Taxes not  direct " " Duties " " Imposts," and " Ffcises," 
and must be laid and collectej by the ;ole of uniformity. Lhe t a r  
under consideration is a t a ~  on Innk circulat~on and may very well be 
classed under the head of Duties." cer tainly ' i t  is not, in the sense 
of the Constitution, a direct tax. I t  may be said to come within t i e  
same category of taxation as  the t ax  on incomes of insurance compa- 
nies, nhich this court a t  the last term, in  the case of Pacific Insurance 
Company v. Soule, held to be a direct tax. 


Thus repeated acts of Congress and decisions of the Supreme 
Court thoroughly fixed the definition of "direct taxes" men- 
tioued in the Constitution. Following these precedents the 
Supreme Court, in  the Pacific Insurance Conlpany case, held 
valid a tax " upon the business of a n  insurance company " a s  be- 
ing a n  excise o r  duty authorized by the reasoning in the Hyltou 
case. Still adhering t o  these precedents, the' Supreme CoulZ 
subsequently pronounced, in the Peazie Bank case, a tax on the 
circulation of s tate  banks or national banks paying out notea 
of individuals o r  s ta te  banks a s  falling within the meaning of 
" duties" a s  held in  the  insurance case. The Chief Justice here, 
holding the statute valid, said: 


I t  may further  be taken as  establ;shed, u on-the testimony of Pat-  
terson tha t  the words "direct taxes as  use$ in the Constitution com- 
preheided only capitation taxes and taxes on land, and perlmps'taxes 
on personal property by general valuation and assessment of the various 
description possessed within the several States. 


And proceeding with tty same logic, the Supreme Court, in 
Scholey's case, decreed a succession tax"  to be plainly a duty 
or excise upon the devolution of estates or iucomes thereof. 
Constantly adhering to their former -items, the same court, in 
the Springer case, upheld a statute whose provisions a s  to in- 
comes mere the same a s  those of the Wilson bill of 1S91. In 
Springer's case, he mas assessed for income on professional 
earnings and iuterest on United States bonds. Declining to pay, 
his real estate mas sold. Involving every conceivable poiut pos- 
sible to be raised against the income-tax provision, the court 
held : 


Our conclusions a re  that.direct taxes, within the meaning of the Con- 
stitution, a re  only capitation taxes, a s  expressed in tha t  instrument 
and taxes on real estate;  and t h a t  the tax of which the plaintiff d 
error complained i s  within the category of an excise or duty. 


And so, with settled jurisprudence of a century meeting our 
gaze, me a r e  brought to  the spectacle of a great court suddenly 
halting, turning backward, and uprooting the established laws 
of more than three generations. Is it any wonder that  the 
populace stood aghast and the bar v a s  amazed? With a mighty 
stroke, a divided court annihilates precedent and sets up a n  un- 
heard of standard of lam in Pollock's case, nullifying the Wilson 
income-tax lam. I n  order that  it may be plainly stated here, let 
me recite the action of the court: 


First. It held that  a tax on rents or income of real estate is 
a direct tax within the meaning of the Constitution. 


Second. T h a t  a t a x  upon income d e r i ~ e d  from interest of 
bonds issued by municipalities is  a tax upon the Dover of the 
State and i t s  instrumentalities and is  invalid. 


Third. The court in  the original opinion did not decide the 
points pertaining to the prorisions held roid a s  invalidating the 
whole act, or t h a t  touching income from personal property being 
ullconstitutional a s  laying a direct tax, or the point lmde  a s  
to the uniformity prorided the t a s  was construed not to be 
direct. On these propositions the justices hearing the argu- 
ment, being equally dirided, could not decide the =me, Ararice 
of ~real th,  not content with the adjudication, asked for a rehctwing 
aud begged tha t  every vestige of the law that could possibly lay its 
hands upon their fortunes be destroyed. The rehearing wa? 
grallted and the people thn-arted with further judicial shifting. 
I t  is not amiss here to recite a short excerpt from Justice 
White in  a clissenting opinion t h a t  will lire it1 judicial annals 
n.hel1 other coutrary cspressious are slumbering beneath the 
dust of forgetfulness : 


~t is said t h a t  a t ax  on the rentals is a tax on the Iand, a s  if the 
act  here under consideration imposed an immediate tax on t?e rentals. 
Thin statement. I submit, is a misconcention of the issue. The noint 
G l f e d i s  ~ h c t h e r  n t.?i on net i n c o n k ,  when such income is b a d e  
up by aggregating all sources of revenue and deducting rdpairs, in- 
surance. losses in  business, exemptions, etc., becomes to the extent to 
which real estate revenues mag hare  entered into the gross income, a 
rlir.crt tax on the land itself. I n  other words. does tha t  which r c a c h ~ s  
&i?ico6 m d  thergby reachcs rentals indirectly, and reaches the lnnd 
by a doubie' indirection, amount to direct levy on the lnnd itself? I t  
seems to me the  question when thus accurately stated furnishes its 
o v n  negative response. Indeed, I do not see how the issue can be 
stntpd nwriselv and  losicallv without makinrr i t  annarent on i t s  face 
tha t  tie- inclusion of ~Gntal-  from real property id h o m e  i s  nothing 
more than a n  indirect tax upon the land. 


The rehearing was granted and the cause resubmitted. For 
a hundred years the avaricious and wealthy had criticised 
and assailed the court more riolently thau those cha11engiug the 
first utterances in  the Pollock case. By all thc rules of reasou- 
ing and equity they should be estopped from criticisiug us  for  
uow in this single instance challenging the action of the courts. 


With persistence, rigor, and ability the controrerted poiuts 
Irere again-argued by both sides. Then i t  was upon final de- 
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cree that  t i e  court, by a rote of 5 to 4, completely overturned 
a11 its former holdings. I t  conc l~~ded:  First, that  tases  on real 
cstate being direct tnses, tascs on reuts or income therefrom 
a r e  also direct tases. Second, that  tases  on personal property 
or 011 the income therefrom are  direct tases. Third, that the 
act being for these reasons unconstitutional, there mas not 
enougli of the act left capable of enforcement, and hence the 
complete income-tas sections of the Wilson bill a re  necessarily 
f:nmlid. So, again, by such decree the court overruled five 
nnanimons opinions on the  question and totally orerturued the 
juris1)rudencc of all geuerations from the beginning of the 
Gorernment. Perhaps the most important case abrogated by 
the Pollock decision was the Spriuger case. I t  is  not inappro- 
priate here to allude somewhat briefly to  tha t  case in  order to 
demonstmte how sliarp n7as the departure from previous rul- 
ings. In  the Springer case the contest was a s  to the ~ a l i d i t y  
of the act  of 1864 a s  amended in 1865. I n  this ac t  there was  
levied a duty on profits, gains, and incomes derived from every 
kind of property, trade, profession, and employment. Mr. 
S ~ r i n g e r  alleged that the tax was direct and could not be laid 
escept under the rule of apportionnlent among the States ac- 
cordiug to numbers. Here the question was presented squarely 
to the court and n clear-cut judgn~ent rendered sustainiug the 
constitutionality of the tas .  I11 another unanimous opiuion 
Mr. Justice Swame. saealiine for the court. said: - . -  


This uniform, practical construction of the Constitution touching so 
important a point, through so l o n g  a period, by the legislative and 
executive departments of the Government, though not conclusive, is a 
consideration of great weight. 


And proceeding IT& one more great authority, Chancellor 
Kent said : 


Our conclusions are  tha t  direct taxes, within the meaning of the Con- 
stitution are only capitation taxes a s  e~pressed  in tha t  instrument 
and tax& on real estate, and tha t  ide tax of which the plaintiff in erro; 
complains is vi thin the catepory of a n  excise or dutv. - - 


On the ~var ran t  of such lams wars have been fought, millions 
of money raised by taxation of incomes from every kind of real 
aud personal property without apportionnlent according to num- 
bers, aud now this L'ollock case holds al l  these things doue in 
flagrant riolation of the Constitution and law of the land. Then 
i s  it any n-onder that  many gave some evidence of mistrust and 
discord? I t  has been suggested tha t  the \ m y  is  now open to 
another income-tax law, if we but  iuvolre the apportionment 
clause of the Constitution and let the tau rest according to unm- 
bers. This plain would not for one moment be tolerated. I t s  
most grievous fault would be tha t  it favors a few in certain 
States, to the detriment of the many, and would be a gross dis- 
crimination. Antagonism to it  would be instantly aroused, and 
it will never find favor in the slightest degree. Therefore, the 
decision, in effect, puts the dollar of the milliouaire beyond the 
1)ale of being equitably taxed according to his wealth, unless a 
constitutional amendmeut be iinrol<ed. And here let me remark, 
with all the emphasis a t  my command, tha t  I would not do rio- 
lence to  the rich to favor the poor. Equal laws and exact justice 
to  both shall be my constant watchword. No man despises class 
legislation more than I do, and in my opinion he is a dangerous 
citizen who \r-ould seek to arouse one class of men agaiust an- 
other in our country. However, there should be some method by 
jvhich the untold wealth and riches of this Republic may be 
compelled to bear their just burdens of goverulneut aind con- 
tribute an equitable share of their incomes to sn l l~ ly  the Treas- 
ury 'ivith needed tales. Returning to the glaring inequalities 
that are  apparent if resort be had to a n  income tax  under the 
apportionment clause of the Constitution, I can uot better illus- 
trate the poiut thau by quoting the Ianguagc nscd by Justice 
Harlan. He suggested : 


Cnder that  s ~ s t e m  the people of a State  containing 1,000,000 inhabi- 
tants  who reciive annually $20,000,000 of income from real nnd per- 
sonal' propelt., would pay no more than  would be esacted from the 
pcople of anotlicr State having the same number of inhabitants, but who 
receive income from the same kind of property of only $3,000,000. 


Hence, I do uot hesitate to say that  by this decision the 
Supreme Court yielded the tasing power of the Gorerunlent to 
~\-e:~ltb of tlie co~tntry auil the moneyed class in a few States. 


As I see it, the fairest of a11 tases  is of this nature, laid nc- 
cording to \ ~ t d t l l ,  and its unirersal adoptiou rroulcl be a beiiigin 
blessing to ~nnnliind. The door is  here shut against it, and the 
people ~ n n s t  continue to groan beueath the burdens of tariff 
t :~ses  and robbwy unilcr the guise of law. If my rote could 
iletermine the qucstion hcre to-day, I would boldly challenge the 
Suprenie Court to a correct decision and rerersal of their ~ i e ~ v s  
by instantly stwling tllc same law before theiu for readjudica- 
tion. . h ~ d  not till this coursc n-as esllaustcci and failed jr-oulcl 
I propose this aniendnieut. But being powerless to nlalte cffect- 
ive such alteruative, 3s the only available avenue open to me, I 
shall promplly respond afirmntirely ~ h c n  the vote is  talicll on 
this resolntiou. 


THE DEXOCRATIC PLATFORXI A S D  THE TARIFF. 


I t  i s  not my purpose here to enter into an estended discus- 
sion of the tariff, but a t  some future day in this session, if 
sufficient opportunity offers, I shall gire in detail some views 
touching the general principles of the subject an& vicious 
schedules of the bill. 


Having on auother occasion announced my allegiance to  the 
Denver Democratic platform, I now here reassert my loyalty to 
i ts  declarations. And let it here be fully understood that  no 
planks appear to me more farorably than those unequivocally 
declaring for a n  income-tax lam and constitutional amendment 
to that  effect and the tariff pledges. Amongst a l l  i ts  mandates 
there are  none to which I yield more faithful obedience than 
those. When the convention avowed: "Articles entering into 
competition with trust-controlled products should be placed upon 
the free list," it promulgated a wise, Democratic, and patriotic 
doctrine. They should reappear in erery Democratic platform 
until their righteousness is vindicated by the enactment of 
such n law. Hence my convi~tions a re  unswerving and my 
pathway clear. And to me it is  certain that I can better serve 
my State, my party, and country by yielding strict adherence 
to erery decree of the Denver Democratic platform, and with 
unflinching fidelity this spirit shall characterize my course 
here and elsewhere. 


Mr. LONGWORTH. Mr. Speaker, I yield five minutes to  the 
gentleman from Missouri [Mr. BABTHOLDT]. 


Mr. BARTHOLDT. Mr. Speaker, the gentleman from Georgia 
[Xi.. BARTLFTT] in his remarks said a little while ago that  in 
the previous Congresses all the Republicans voted against an 
iucome tax and all the Democrats in favor of it. 


Xr. BARTLETT of Georgia. I f  the gentleman will permit, 
the gentlenlan did not quote that  right. I said with few escep- 
tions all Re1)ublicaus voted against it. 


A1r. BARTHOLDT. I am glad the gentleman from Georgia 
makes exceptions, because I am one of the exceptions. 


Mr. BARTLETT of Georgia. I knew that  a t  the time, and 
would not have made that  statement, because I have the rote 
before me and knew there mere some of them who did. 


Ur. BARTHOLDT. I can not resist the temptation, Mr. 
Speaker, to congratulate my party upon having come over to 
my view of this subject. [Applause on the. Democratic side.] 
I want to say, however, a s  one who is somewhat fanliliar with 
the prevailing sentiment a t  the time, that  the Republicans of the 
Fif tythird Congress did not oppose a n  inconle tax because they 
were opposed to the principle of it, but for the reason that  they 
deemed such a tax unnecessary a t  that  time. Of course that 
was when the Democracy had just come into power with flying 
colors and had elected a President for the first time in ulany 
years. Their feeling was that  the custom-houses should be 
forthwith abolished, and necessarily they had to look around 
for some sources of revenue other than customs, and one of 
those was the iuconle tax. At that time, Mr. Speaker, we had 
not xet become the greatest military poFer on earth, and when 
I say "the greatest military power " I mean we had iiot get be- 
come the power which spends more of its revenues for military 
purposes than any other nation on earth. I t  httd uot get come 
to pass that only 25 per cent of the rerenues of the Gorern~ncnt 
were spent for the legitimate fuiictions of the Governmrnt, 
while 72 per ceut mere espended for war, a s  is  the case  no^, 
according t o  the statenlent recently mnde in Cliicago by the 
gentleman from Rfinnesota, the chairinan of the Coiuruittce on 
Appropriations. I t  is  quite natural that  wheu we are sgendiug 
72 per cent of our revenues for war that  other sources of rcr- 
eune should be loolied for. 


Mr. I-IOBSON. Will the gentleman yield? 
Air. BARTHOLDT. In  a nloment I will yield to tbe gentle- 


Inan from Alabama. I merely ~ m u t  to submit a tlionqlit in 
connection with this discussion, and that is thiq, that T an1 
opposecl to a11 esemptions, not ouly to an esenlption of $Z.OUo, 
or $7.500 or $10,000, but I am opposed to all exemptions. 
I believe in equality of tasation. I believe that  erery c.;cllll)- 
tion jou nial;c will be un-Democr;~tic, ml-Republican, and ull- 
,hneric:tn, because you will tliercby create two classes, a t:l.\- 
payi~ig class and a uoutaspaying class, namely, all those wllo~e 
illcoine is below $5,000 will be eseinpted from ihat  direct tax 
and consequently will be classed as  nont:~spaying citizens. 


Tllc SPEAI~ER.  Thc time of the gcntleulan from ~ l i s w u r i  
11as espired. 


IIr.  LONGFORTH. I yield the geutleruau two m i l l ~ t e ~  ad- 
ditional. 


Mr. BARTHOIIDT. I would tax  an i~lcome of $100, say, a t  
1 per cent, ~naliing the  laboring Inan wit11 311 income of ~ 1 0 0  
pay 1 cent to the Government aud the laboriiig innu 11aviW :In 
income of $1,000 pay 10 ceiits to the Gorernment. This 10 cellts 
re~reseilts to him a s  much a s  the thousands and thousands of 
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dollars which the milliouaire contributes to  the Government, 
an(? no one can say to him that  he has not the same rights, 
bec:lusc he is a t:lspayer, in accordance with his  means, a s  
\veil a s  the millionaire. 


\ r ~ . .  CTARK of Missouri. The zentleman cot his  arithnletic -- 
wrong. One per cent on $100 is $lynot 1 ~ e n <  


Mr. BARTHOLDT. Let him pay one-tenth of 1 per cent ; malie 
it a s  low a s  nossible and graduate i t  up higher and higher. Do 
not exempt him altogethe6 because, as-1 said before, that  would 
be un-Democratic and un-American. I now yield to  the gentle- 
man from Alabama. 


Mr. HOBSON. I merely wish to ask the gentleman if in  
making his statement concerning the percentage of revenues 
expended on mar he included the amount expended on pensions, 
amounting now to something like $l70,000,000 a year? 


Rlr. BARTHOLDT. I want to say that  if I were conlputing 
statistics of this kind I would exempt pensions always; but  I 
mas merely citing figures as  giren by the chairman of the  C0m- 


t mittee on Appropriations in a recent speech of his. 
Mr. HOBSON. Then I will state to  the gentleman tha t  the 


chairman of the Committee on Appropriations included the 
pensions. 


Mr. BARTI-IOLDT. H e  included pensions; yes, sir. 1.4~- 
plause. J 


Mr. CL4RIZ of Missouri. Mr. Speaker, I yield fire minutes 
to  the gentleman from Mississippi [Mr. BYRD]. 


Mr. BPRD. Mr. Speaker, it is useless for  me t o  say t h a t  I 
favor this proposition. No Democrat can consistently rote  
against this amendment. While many of us  believe that  under 
the present prorisions of the Constitution there is  abundant au- 
thority for the passage of a n  income-tax law, yet we shall not 
hesitate to rote for this amendment a s  the only thing along this 
line we are  permitted by the party in power to  consider. The 
Supreme Court, i t  is true, held that  the Wilson income-tas law 
was unconstitutional. But  we a11 remember the influences sur- 
rounding that tribunal a t  that  time, and the fact that  i t  was 
rendered by a majority of only one judge, who changed his opin- 
ion in a few hours. I n  this manner a judicial construction of 
the Constitution that had existed since the days of Chief Justice 
iilarshall was rerersed. 


illany of the best lawyers i n  the country a r e  outspoken in 
their belief in the error of t h a t  decision. President Rooscrelt 
eridently had but little respect for it, a s  is s h o r n  i n  his mes- 
sage to Coilgress just read by the gentleman from Kentucky 
[Mr. JAIIEs]. Also, President Taf t  must hare  regarded it with 
contempt a t  one time. for in his speech accepting the Republican 
nomination for President in  190s he said: 


The Democratic platform demands two const iht ional  amendments 
one providing for a n  income tax  and t h e  other fo r  the election of sen: 
ators by the people. I n  my judgment an amendment t o  'the Consti- 
tution for  an income tax is not neces~a;.~. 


I bcliere tha t  an income tax, when the urotective svstem of customs 
and the internal-revenue tax shall not furbish income enough fo r  wov- 
ernmental needs, can and should be devised, which, under the decis?ons 
of the Supreme Court, will conform t o  the Constitution. 


Mr. Speaker, hov  does the language tha t  '' I n  my jmlguent, 
an amendment to the Constitution for a n  income t a s  is not 
necessary," and that " a n  income tax can and should be cle- 
rieed, which, under the decisions of the Supreme Court, mill con- 
form to the Constitutiou" compare with his recent message to 
the Senate advocating the substitution of a tax on corporations 
for the proposed income and inheritance tax  measure, then pend- 
ing in that body? Before his election, the iucome-tas law 
would be constitutional. Sow it is unconstitutional. What has 
brought about that sudden change in the  mind of this great 
lawyer? Can it  be that  he has been " hoodooed" by the machi- 
nations of the grand high priest of Republicanism now engaged 
in ~yriting the tariff bill? 


Eut, Mr. Spealier, this is not the only " beforc-and-after-tali- 
ing " pcrformnnce of the President. I n  his campaign speeches 
he proclnimccl from erery stuml) in  every section of the couutry 
that if he Irere elected, there would be n revision, and a reri- 
sioil dovnwarcl of the tariff. The people beliered him to br 
houest then, :md they do not seriously question his honesty now, 
but they (10 beliew that he is guilty of cringing cowardice in 
permitting certain leaders of his party to  belie erery promise 
he made the people. How ansiously a r e  millious of our Re- 
~~1l ) l i can  frieuds wishing for the rcturc of tlle " big stick" uow 
being used iu clubbing \-arments in  the  wilds of Africa. They 
belieye that if this hero of the jungle were again in power, the 
Samson of the Senate would be shorn of his locks. 


Let me here rend you a few utterances made by Mr. Taft  in 
his last campaign. 


1~ a specch a t  Cincinnati on Septeluber 25, 100S, he said: 
Another t l m g  the Republican party pledges itself to, fixes the datc 


n~hen i t  nil1 do i t ,  and tclls you how i t  will do ~ t ,  i s  the revision of 
the t a ~ i E .  


The Dingley tariff has  served the  country well but i t s  rates have be- 
come generally esccssire. They have become exces'sive because conditions 
have chanrred since i t s  nnssnw in l R R 6  Some of the rates are  mob- 
ab l r  too l& due also t6 t h ~ ~ h i ~ g ~ o t " ; o n d i t i ~ n s .  


h u t ,  on tde whole, the tariff ought t o  be lowered in accordance with 
the Republican principles and the  policy it has  aImays upheld of pro- 
tection of our industries. 


Kow, Nr. Bryan i s  greatly concerned. and  says tha t  no such tariff 
revision can be made. in  view of the  fact  that t h r  nroteetive industries .-. 
control the ~epublic'an party. I dcny this. If h e r e  are  protective 
indcstries enjoying too great profits under the present tariff, then they 
would have opposed revision altogether. 


The  movement in favor of revision h a s  arisen with the Republican 
party and is pressed forward by members of the Republican party. 


~ h h  revision which thev desire i s  a revision which shall reduce ex- 
cessive rates. - . . 


I wish there t o  be no doubt in respect to  the revision of the tarifP. I am 
a tariff revisionist and have been one since the question has been mooted. 


At  Milwaukee on September 25, 1905, he  said : 
The encouragement which industry receives leads to  the investment 


of capital i n  it. to the training of labor, to  the exercise of the inventive 
faculty of which the  American has so much and in practically every 
case in'which adequate protection has  been given the rice of the brti- 
cle has  fallen the difference in t h e  cost of produring &e article abroad 
and here has'been reduced, and the necessity for maintaining the tarife 
a t  the former rate has ceased. 


I t  is intended under the  proteefive system, by judicbus encourage- 
ment to  build up industries a s  the natural  conditions of the  country 
justiiy to  a point where they can stand alone and fight their own bat- 
tles in  competition of the world. 


I t  is my judgment, a s  i t  is t h a t  of many Republicans, tha t  there a re  
many schedules of the tariff in  which the rates are excessive, and there 
are a few in which the rates are  not sufficient t o  fill the measure of 
cons&vatire protection. 


I t  is my judgment t h a t  a revision, of the  tarif£ in accordmce with the 
pledge of the Republican platform wrll be, on  the whole! a revision down- 
ward. though there mill probably be a few exceptions 15 this regard. 


Also, in  his inaugural address on March 4 last, which we all  
heard. he said: 


A matter of most pressing importance is the revision of the  tariff. 
I n  accordance with t h e  promises of the platform upon which I was 
elected, I shsII calI Congress into extra sesslon t o  meet on the 15th 
dav of March. in order tha t  consideration may be a t  once given to a 
bill r~v i s inz  fhe Dinzlev Act. 


void f k % r ~ & c o ~ d a n c e  with'promises made before the ,election by the 
&rtv in Dower, and as  promptly passed a s  due cons~deration will permit. - - -  


&Ir. Speaker, the eyes of the Nation are  turned upon this 
Capitol, and the question of the hour i s  whether the sdemn 
pledges made the people by President Taft  a re  to be redeemed 
by ehe defeat and orerthrom of t h e  infamous Aldrich-Smoot 
tariff bill. It is up  to  the President alone t o  act. His party 
in  both Houses, i t  seems, is  under the domination of the Speaker 
and one Senator. The lay Members a r e  a s  powerless a s  babes 
in  the hands of these astute leaders. In one breath these 
emasculated Republicans mill advocate a decrease of taxation 
and in the nest  they are  forced by the bosses to vote for a n  
increase. I f  all the Republicans who hare denounced the Al- 
drich bill a s  a travesty upon justice and right would unite with 
the minority, I dare say the conference report would not re- 
ceire one-third the rotes of the House. 


I t  is a well-l~i~own fact that  the tariff lam will be the product 
of the brain of one Senator, and howerer infamous the measure 
max be, it will receire the unqualified support of enough Re- 
publicans to  pass both Houses. The 10 patriotic Be~ublican 
Seuators who dared to vote against the bill are  branded a s  
traitors, and in due time n-ill be excommunicated by the ~uogols 
of the party. 


But, Mr. Speaker, will there ever be a n  end to this outragemw 
legislation? Will the  time n e w r  come n-hen the people of the 
United States are  to hare a voice in  formnlating the laws by 
which they a re  to be taxed? I t  seems that  the Republican 
party has permanent control of the Goremment, and that 
Senator ALDRICII absolutely dominates this party. As long as  i t  
triumphs, he will be czar of the Compared with his 
influence and power in  the enactment of legislation, the in- 
fluence and prerogatires of the Presideut a r e  a s  fruitless and 
abortive a s  ~rou ld  be the edicts of a country schoolmaster. 


But, returning to the subject of this controrersy, let me say to 
my friend from St. Louis [Jlr.  BARTIIOLDT], who contends that  
he is ol~posecl to a system of tasation that  exempts small in-, 
comes and not larger ones from the tax  burden, because i t  would 
be inequality in the system of taxation, that I am indeed glad 
that  he is  beginninq to realize that  there is such a virtue a s  
equity in bearing the burdens of gorenlment. I Ic  js cert:linly 
reforming in his older age, for it is  quite impossible to under- 
stand how oue n-ho has been wedded to the discriminating 
doctrine of protcction for so many Fears can conscientiously 
adrocate a policy of justice and equality in tasation, except 
upon the idea of a complete co~lrersion to a new political faith. 
His  soul must have been cleansed by the sariug grace of that 
justice not found in t h e  doctrine of protection. I t s  very name 
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Ineans iuecluality of tax burden. I t  means a t a s  upon consump 
lion and not upon mcilltll, up011 what one eats and wears aud 
not upon his p ropcrb ;  i t  means that  the citizen who can 
scarcely provide food and raimeut for his wife and childre11 
contributes a s  much or more to the support of the Govenlment 
a s  does the inultimillioilaire, and i t  menus that  the consumer is 
not only tased for the support of his country, but is  compelled 
to  contribute five times more to swell the fortunes of millionaire 
nlanufacturers and trust manipulators. 


Well, does my frieud ltnow that every time a ilollar t a s  is 
voted up011 any article imported into this couutry that  the 
dolnestic producer of such article adds the same a s  a n  extra 
profit on his product? This was once denied by the advocates 
of protection, but i t  was conceded by the most stalwart Repub- 
licau Senators in the recent great tariff debate. I would lilre 
for  him to tell the country wherein is to be found equality of 
tasation under such a system. One inan is  not only taxed for 
the supl)ort of the Gorernment, but for the beuefit of his fel- 
low-man. Wlhle he pays $1 to the Gorernment, he is  compelled 
to  pay from five to  sereu times this anlount to his neighbor 
who is engaged in a nlanufacturing enterprise. For instance, 
the  America11 farmer consumes $56,000,000 worth of agricultural 
implements a11nuaIIy. The tax thereon is 20 per cent. The 
Governinent in 1907 collected only $3,600 in rereuue, but ac- 
cording to adinissions of Republican Senators the 20 per cent 
Diugley rate  was levied in faror  of the manufacturer on the 
$25,000,000 cousunled a t  home, amounting to a t ax  of $5,000,000. 
So the Ainericau f:lrmer, while he paid $3,G00 to his Govern- 
ment, was compelled to donate $3,000,000 to the agricultural- 
implement trust. [Applause.] 


Another illustration: Only 3 per cent of the lumber con- 
suined in this country is  imported. Froin that  the Goverulnent 
derived a reveuue of about $3,000,000, while on the 97 per cent 
of the donlestic product consumed a t  home he \\-as compelld 
to  pay the lumber trust and the lumber manufacturers more 
than $65,000,000. Kow, how does this strike the gentleman a s  
equality in sharing the bnrciens of gorernlnent? This same in- 
justice is  true on the iron, steel, wire, glass, shoe, leather, meat 
products, hosiery, clothing, g1o.i-es, cotton goods, and many other 
articles necessary l o  huinan life. Were I a Republican and 
advocated such a fallacy a s  equality of right uuder the pro- 
tective system nly hours would be haunted by visions of the 
judgment that  overtook Ananins and Sapphira. [Applause.] 


Again, Mr. Speaker, I would like to say a word or two in 
reply to what the gentleman from Kansas [Mr. NILLER] has 
just said in his speech advocating the adoption of this measure. 
He, for the first time in his vihole political life, urges the 
South and the West to  unite in  the adoption of this measure to  
thwart the aggressive vandalism of New England. I am, too, 
proud of his courersion, and when I think of such a speech 
coming from a Republican from ICansas I am forcibly reminded 
of the old camp nleetiug song, " -1s long a s  the lalnp holds out 
to burn the vilest sinuer may return." 


T l m e  strange doings on the part of our Republican friends, 
if sincere. certainly a r e  oininous of lnuch good. When a Ican- 
sns Republicau is willing to clasp hands with a i\Iississippi 
Democrat for the good of the conlmon country, I thillli i t  i s  
time for the people to rejoice and offer praises to the Almighty. 
Ny friend need not bc uneasy about I\lississippi or any of the 
other Southern States on this proposition. I dare say that  110 
State south of the 1Iasan and IXson line ~v i l l  hesitate for 
one monleut to ratify this :~meiidmeut. It is right in 1)riucil)le; 
i t  menus equality in  tnsatiou-thxt every nlan shall couiribute 
to the support of the country in  ]~ronortioil to the wealth with 
which he has been blessed. This has a l m y s  been the para- 
mouut doctrine of the South, and eTen the southeru Republicans 
who understand only the 9 B C's of political honesty will ac- 
cept and support this an~endinent. J1y frieud should look out 
for the wayward in his own State, for I have always under- 
stood that the Republicans of Iiansas were the most ubiquitous 
in priuciple of all the tribe-always fleeing from one wrollg 
to embrace another. 


nrr. Speaker, in my ol~inion, the rreatest danger confronting 
Democratic success in the nest  election i s  the political thierery 
of the Republicans in appropriating n-holesome Denlocratic 
iloctrine. A few years ago you purloined the De1uocr:ltic idea 
of more rigid supervisiou of transportaiion companies, and now 
with nnblusl~ing au(1acity you l~ropos& to adopt e t  literatiill 
the most sacred teuet of our faith. Sou have denounced Bryan 
in ceasos and out of scason, in  this IIouse and upon the lius- 
tiugs, a s  a dreaincr, n Socialist, and an nuarchist for ailvocating 
tlie policy you now cinl)race with iinpunity. I l e  wrote in the 
Denver !~lntforn~ this rcmarlrable language: 


We favor a n  ii~conic t ax  a s  a pa r t  of our revrnue srstcni, and \vr 
urgc the  submission of a constitutional amendment specifically au t l~or -  


!zing Congress to  levy and collect a t ax  on individual nnd corporate 
lnco~iles to the end t h a t  wealth may bear i t s  proportionate share of 
the burhens of the  Federal Government. 


you a r e  compelled, in order to save your political scalps, to 
malie his favorite theory the law. I t  is, indeed, n bitter pill, but 
sou lrllow that  something must be done to assuage the increasing 
wrath of the people on account of the grievous wrong that  is 
now being perpetrated by the tariff conference conlmittee. 


But, Mr. Speaker, I am afraid that  the unaninlous passage 
of tliis measure through tlle Senate and the favor with which 
i t  is being received in this House by your party is too hopeful 
Of good to be accepted with a full measure of confidence. I 
an1 afraid that  this is a case of " Greeks beariug gifts." I t  was 
introduced in the Senate for the avowed purpose of defeating 
the Bailey-Cummins iucometnx bill, and I an1 apprehensive 
that  after it  shall hare been rushed through this House and 
goes to the States for ratification all the power and influence 
that  can be marshaled against i t  by sordid wealth and Repub- 
licau chicauery will be used to compass i ts  defeat. It is only 
necessary to debauch the legislatures of 12 States to  secure 
i ts  rejection, and the same evil influences that  have corrupted 
and carried so many elections hare  already started a crusade 
against i ts  adoption by the States. 


We were warned by the gentleman from Connecticut [Air. 
HILL], in his speech a few momeuts ago, what oppopition might 
be expected from New England. H e  boldly contends that i t  is  
unjust to  tax t h e  wealth of those favored States for  the SUlJ- 
port of the common country, stating that that  section, because 
of its great prosperity, was now compelled to  contribute inore 
than i ts  par t  of the internal-revenue tas. The inconsistency of 
such an argument i s  only excelled by the seeming avarice that  
prolnpted it. New England, that has bled the country of its 
wealth for quite half a century; that  has her millionaires by 
the thousands-made so by virtue of the infamous policy of 
protection-should be the last section of the Union to reject 
this righteous measure. With her lnill~ons invested in manu- 
factures, protected by the tax  of from 50 to more than 100 per 
cent, i t  would be the height of political ingratitude for nny 
statesmen from tha t  section, whether Democrar: or Republican, 
to act otherwise than to urge a speedy ratification of this amend- 
ment. 


Let me ask my friend where he imbibed such strange ideas of 
political economy a s  to contend that  tasation should not be based 
011 the wealth of the country? T h a t  statesman ever advocated 
tha t  n poor man without property should contribute a s  nluch to 
defray the espeuses of the Government as  does the millionaire? 
The f o r i ~ e r  has nothing to protect save his life and liberty, 
while not only the life and liberty of the latter is shielded by 
the Gorernment, but his broad acres aud loug lines of factories 
are. made'secure by the courts and great armies. The former 
costs the Government nothing, while upon the latter i t  ofttimes 
spends thousands of dollars. In  the time of war, the former 
bares his breast a s  a target to the enemy, while the latter 
hires a substitute aud hikes away to the mountains of Switzer- 
land. 


But, Mr. Speaker, the boldest declaration in opposition to the 
inconie tax yet heard comes from the distinguished gei~tlein:m 
from lllassachusetts [Mr. ,~Lc~ALL].  I t  is indeed hard to uni1t.r- 
staud how a statesman possessing his kiio~vn intellectuality 
could advocate such a political principle a s  to ogpose tliis 
measure upon the grounds that  i t  is violative of the princil~les 
upon which the Governiuent was foundeil. IIe cliscussed a t  
Ieugth the proposition that the fathers of the Republic, to malrc 
secure Democratic equality among the States, intended that 
when a direct t a s  mas levied, it  should be apportioned aluong 
tlle several States according to their population. This doctrinc 
inigllt have appealed to reasou a t  a time when the pro rata  
wcalth of the States was practically equal. Had the frnulers of 
tlie Constitutiou Irnon-11 thnt the prescnt policy of spoliation nud 
greed would have been so long saddled upon tlie country, that 
one State mould hare  been drained of its wealth to enrich au- 
other, I dare say that  no such provision wotllii ha le  been in 
the Federal Constitution. Can anyoue beliere for a u~oiuent 
that  when our patriotic forefathers founded this Republic they 
thought that  the time n-ould ever come wl1e11, by a system of 
unjust tasation, the per capita wealth of I\lass:~chusctts n-o~li l  
be increased to more than $1,500, while that  of Aiissis~il~l)i 
would be reduced to less than $150, or that they intended that 
the iudividual owning $160 should bc forced lo contribntr n? 
much to the support of the Gorerumeut a s  one owning -$l.;lOO? 
In t l ~ e  light of these facts, anyow who now advocates a direct t:lz 
1cvie.l on the several States according to the population thereof 
exemplifies a statenlauship a s  tymnuical as  it  is indefensi1);c. 


Sir. there is nnothcr reason why tliis direct systein of tas:iflon 
by States should and ulust be forever abandoned. When the 
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Constitution was adopted our r a s t  uegro population was in 
slavcry. and was not counted a s  a basis upon which this  tax 
should be levied against any State. Now, there are  more than 
six millions of then1 in the Gulf States alone made citizens by 
the Constitution and who, however penniless they niay be. must 
ba counted in estimating the population of any State against 
mhich a direct tax is sought to  be levied. Such a system of 
taxation would force the white property owners of the South 
to  contribute ten times a s  much 'as those living in other sections 
of the Union. We should remember that  since the adoption of 
the Constitution many changes have taken place in this Re- 
public. This system of taxation was adopted to make steadfast 
the doctrine of s ta te  sovereignty. But  the integrity of state- 
hood was partly destroyed by the results of the civil mar, and 
now i t  has been completely annihilated by Republican esecutire 
and judicial encroachment upon the Constitution. At one time 
the Union esisted by the grace of the States. Now, the States 
survive by the mercy of the Federal Gpvernment. The States 
were the source of all power, but now they hare  been reduced 
to mere boroughs in the great federal system. 


Sir, if your party will give back to the South the constitu- 
tional privileges she enjoyed Efty years ago, aud I do not mean 
African slavery either; if you will give her the right to adn~in-  
ister her o m  affairs unhan~pered and unmolested by the usurpa- 
tions of the Federal Gor7ernment; if you n-ill gire her back 
that  systenl of tariff tasation under which she grew rich and 
powerful, I dare say that but few statesmen from the South 
would oppose the present constitutional prorisions as  to direct 
tasation. [Appinuse. J 


Mr. Speakel., howe\.er much I may favor this measure and 
homcrer much I nlay advocate the corporation tax now pend- 
in,a in the conference committee, still I must confess that  I am 
a t  a loss to know how either nieasure is goiug to profit the great 
niasses of people in this country, unless the tax burden im- 
posed by the tariff is decreased in proportion to the amount of 
rereuue derived by the income and corporation tases. My idea 
of an income t:is has always been that  i ts  adoption would re- 
lieve the necessity for high tariff tases, and unless it accom- 
plishes this purpose, in my judgment, but little good can or mill 
come to the masses of the people. If the rich a re  to be tared 
by these measures to run the Government, and the poor are  to 
be taxed by high 1)rotectioii to enrich the manufacturers and 
trusts, then. in the Il,uue of reason, what good can you expect 
from this lepislntion? The income tax is right, and i t  is  the 
only fair meillls to raise revenue to run the Gorernment, and, 
when it  is adopted, it  is to be hoped that  the Xnierican people 
will rise in rebellion against Four infamous protective system, 
which is designed for 110 other purpose than to enrich the rich. 
The propoFed tariff men'sure is the  limit of high protection, and 
yet you sag that it mill not produce sufficient revenue for the 
Government. In this contention SOU a re  correct, and the rea- 
son for it is a s  plain :IS the noouday sun. Sou hal-e taxed 
everythiug out of the couutry by high schedules. Sc:rrcely ang- 
thinx is in111orie:l. 311d hence the Goverun:ent gcts iiothing, 
while the mauufacturer llnts the full amount of the t a s  in his 
private purse. I t  is conceded by the best authority on this sub- 
ject that if you will reduce your tariff schedules one-half, the 
Gorerulnent will rcceire twice the  revenue therefrom, and the 
people mill be relieved of a t a u  burden for the benefit of 
the rnnnufacri;rers and trusts t o  the extent of not less than 
$7,000,000.0Cr0. 


Then, Mr. Spc:!lter, there is another thought. The reckless 
estrnvnjia~ice ill the.al)l)rol)riations m d e r  the Republican rule is 
a])p:'lli~~g to thp S:ltion. In the  last decade it  has almost 
doubled, amounting to quite a billion of dol1:lrs annually. By 
your reclile~s estrav:ll-.n~icc you have increased the burden of 
tasation so grently that yonr most esperienced financiers in this 
House are a t  'a loss to devise wags and means for the niain- 
tenance of the Government. Sou a re  levying the highest tariE 
t a s  1aion.n t~ the world. The corporation t a s  and the in- 
coluc tax, if adol~tetl, tofiethcr with the increase of the internal- 
revelice t::s,  ill, i ! ~  the jndgn~cnt of ninny of your own party, 
be necewnry to nwet the gron-ing espenses of the Government. 
I t  is already noised in the atmosphefe thxt two or three hundred 
millions of dollars of P n n m ~ a  bonds will have to be so!d to El1 
the :~lready empty coffers of the Governnient. 


Mr. Spealrer, mllen your party tool; control of this Govern- 
ment it  took less t11:m $100.000.000 to defray its aunnal espenses. 
From official statistics KC learn that  in 1860 there was agpro- 
prhted .$71,715,943. In 1580 it  was increased to $293.163,117. 
I n  1900 it an?onnted to $800.00S,Ril; in 1907, $'iG2,4SS,752. And 
j t  continues to increa~e. it  now being a billion dollars or more. 
These startling figures unfold the  story of your reckless cstrava- 
gance. 


Now, sir, is  i t  not time for the people to become alarmed? Is 
i t  not time for your party to be dethroned and for the party of 
the people to  charge of the Government, in order to  save it 
from the  maelstrom of bankruptcy and ruin? Another decade of 
power by the Republican party lneans the indissoluble union be- 
tween the  Government and the trusts. I t  means that  centralized 
wealth mill subordinate every function of the Government to  the 
behests of ararice. This is a s  plainly written upon the destiny 
of this country, unless there be a radical change, a s  was the  
handwriting upon the  mall of the Babylonian palace. Onward 
we a re  rushing to a national crisis. The same evil minds tha t  
wafted the shipwrecked republics of the past a r e  fast  swdling 
our sails. [Applause.] 


The SPEAKER. The gentleman's time has  expired. 
Mr. LONGWORTH. Alr. Speaker, I ask the gentleman from 


Missouri to consume some more of his time. How much more 
time is there remaining,-I mould like to  ask? 


The SPEAKER pro tempore. The gentleman from Missouri 
has fifty minutes and  the  gentleman from Ohio has twenty- 
seven minutes. 


Nr.  LOSGWORTH. I ask the gentleman from l\lissouri to  
consume some of his time, a s  he has a large amount remaining. 


Rlr. CL4RK of Rlissouri. I ask leare for everybody in the  
House to  extend their remarks for ten days upon this subject. 


The SPEAKER pro tempore. Is there objection to the re- 
quest? Does the gentleman mean ten legislative days or ten 
calendar days? 


Mr. CLARK of illissouri. Ten calendar days, and t h a t  mill 
get through i t  quicker. 


The SPEAKER pro tempore. Is there objection to the re- 
quest of the gentleman from Rlissouri? 


Mr. OLBISTED. I would like the request to be made SO 
that  I msy have permission to print remarks in the RECORD 
not directly bearing on this bill. 


Mr. AIICHAEL E. DRISCOLL. I make the same request. 
The SPEAKER pro tempore. The request of the gentlemall 


from hIissouri is  tha t  the time for extension shall be ten cal- 
endar days, the remarks to be co.uEned to the subject of the  
resolution before the  House. 


Mr. OLMSTED. Has  the cousent alrendy been given? 
The SPEZIKER pro tempore. The Chair is  not informed. 


Is there objection to the request of the gentleman from Rlis- 
souri for general leave to print for ten calendar days on.this 
subject? 


ilk. OLRISTED. I understand, so fa r  a s  I :un concerned, I 
need not be confined to this subject. 


The SPEAKER pro tempore. Is there objection? [After a 
pause.1 The Chair hears none, and i t  so ordered. 


Mr. CLARK of Missouri. I yield fire minutes to the gentle- 
man from New Tork [Mr. S ~ L ~ E R ] .  


Mr. LIVIA'GSTON. Mr. Spealrer, before the gentleman be- 
gins, I ask unauin~ous consent that  the gentleman from Pennsyl- 
vania [Mr. OLMSTED] be permitted to print such remarks in the 
RECORD a s  he choose for ten days, and the gentleman from New 
Sorli [Mr. MICHAEL E. DRISCOLL~ b a ~ e  the same permission. 


Mr. CLARK of i\Iissouri. Why, certainly; I thought that  
was included. 


Mr. LIBINGSTOS. A'o; i t  was not included. 
The SPEAI<ER pro tempore. I s  there objection? [After a 


pause.] The Chair hears none. 
Mr. SULZEIZ. Mr. Speaker, I am now, a l ~ a y s  have been, 


and always wjll be in favor of an incon~e tax, because, in my 
ogiuion, a n  income tax  is  the fairest, the most just, the most 
liouest, the most democratic, aud the most equitable tax ever 
devise3 by the genius of statesnianship. Ever since I came to 
Congress the record will show that I hare been the constant 
a d ~ o c a t e  of an iuco~ue t a s  along coustitutio~ial lines. And so 
to-day I reiterate that  through i t  only, and by its sgency alone, 
will i t  erer  be possible for the Gorernment to be able to  nialre 
idle wealth pay its just share of the ever-increasing burdens of 
tasation. 


A t  the present time nearly all  the tases raised for the sup- 
port of the Government are  leried on consumgtion-on what the 
people need to eat and to wear and to live ; 011 the ~iecessaries of 
life; and the consequence is  that the poor m:m, indirectly, but 
surely in the end, pays prnctically a s  much to support the 
Government a s  the rich man-regardless of the difference of 
incomes. This system of tariff t n s  on consumption, by which 
the coilsunlers are saddled with all the burdens of Goveruiiici~t,, 
is a11 unjust system of taxation, and the ouly n a y  to remedy 
the injustice and destroy the inequality is by a gmcluated in- 
come tax that  ~vill  make idle wealth a s  n-ell a s  honest toil pay 
i ts  just share of the tares  needed to nd~ninister the K:ltional 
Goyenmcnt. Hence I shall V O ~ C  for the pclldilig ~ C S O ~ U ~ ~ O U  o r  
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any proposition that, in my judgment, will make a n  income tax 
in this country possible and constitutional, however remote that 
possibility may be. 


Let me say, gentlemen, that erery great thinker, every honest 
jurist, and erery great ~ i t e r  on political economy, from the 
days of Aristotle down to the present time, has  advocated and 
justified the imposition of a n  income tax  for the Support of gov- 
ernment a s  the most honest and the most expeditious and the 
111ost equitable principle of taxation t h a t  can be devised. It 
must come in this Country. It should have been adopted long 
ago. Almost every great government on earth secures a large 
p a r t  of i ts  revenue from a n  income tax, and we must do the 
same. We are  far behind the governments of Europe in thls re- 
spect-far behind enlightened public opinion. 


Sir, let me say, however, that  I am not deceived by the unanim- 
i ty  in which this resolution is now being rushed through the 
Congress by the Republicans, its eleventh-hour friends. I can 
see through their scheme. I know they never expect to  see this 
resolution become a part of the Coustitution. It is  offered now 
t o  placnte the people. The ulterior purpose of many of these 
Republicans is to prevent this resolution from ever being rati- 
fied by three-fourths of the legislatures of the  States, necessary 
for i ts  final adoption, and thus nullify i t  most effectually. 
Therefore, so fa r  a s  I am personally concerned, I am not going 
into ecstacies on account of the practically un~animous passage 
of this joint resolution through Congress. I h a r e  been here 
long enough to Imow, and I am wise enough to beliere, tha t  its 
passage now is only a sop to the people by the Republicans, 
and that their ulterior purpose is  to defeat i t  in the Republican 
state legislatures. 


I am not going to give the Republicans credit for good faith 
i n  passing this resolution until I see how their representatires 
vote on i t  in the legislatures of Republican States. Mark what 
I say now. When this resolution passes, the wealth and the 
interests and the Republican leaders of the country opposed to 
a n  income t a s  will soon get together and urge its rejection by 
the States. If these obnosious interests to  the welfare of the 
people can get 12 state legislatures to prevent its ratification, 
the resolution will fail  to .secure the necessary approval of 


-threefourths of the States of the Union and will never be 
adopted a s  part of the Constitntion. I t  will not be required 
even to defeat i t  in the legislatures of 12 States. All that  will 
be necessary to be done is to prevent i ts  being acted upon by 
the senates of the 12 States. Let us  wait and see if my pre- 
diction comes true. 


Mr. Speaker, I had indulged the hopc that  the Members of 
this Conqress would nleet the espectatious of the people-revise 
the tarift downnrard-take advantage of this splendid opoor- 
tunity and write into the pending tariff legislation a gradu- 
ated income-tax provision t h a t  would bc fair  aud just to all 
the peop!e and absolutely constitutional; tha t  mould make 
wealth a s  well a s  toil, plutocracy a s  well a s  poverty, pay its 
just share of the burdens .of Government. There is  no doubt 
it could be done if the Republicans in Cougress were t rue to 
their promises to the people. I n  my opiiiicn the Republicans 
in  this Congress hxre been recreant to their duty and faithless 
to their pledges in failing to write into the pending tariff legis- 
lation a constitutio~~al provision for a. graduated incon~e tax, 
The people of the laud witness here to-day, in the enactlneut of 
the iniquitous Aldrich tariff bill, the luost shanleless betrayal 
of their rights, the most shameful repudiation of Eepublican 
promises that  has ever been eshibited in  a11 the annals of our 
political history. 


The passing of the outrageous dlrlrich tariff bill, an oppres- 
sire tax measure that will fasten on the backs of the consumers 
of the country for years to come u~spealiable burdens beyond 
the calculation of the finite mind, i s  the legislative tax iniquity 
of the century. 


Sir, the passage of this resolution is, a s  I say, only a subter- 
fuge--a mere hope to be speedily dashed to the ground. The 
Republicans are  only pretending to give the  people the future 
possibility of an iucon~e tns. They know the people :Ire in 
favor of a graduated income t a x ;  they know the people now 
demand i t ;  and hence they hold out this mere pretense while 
they place upon the statute books the highest protectiw tar'iff- 
tax law in the history of the laud to burden them more than 
they hare ercr been burdened before; and the Ndrich tariff 
bill as  i t  will finally go upon the statute books-mark what I 
say-will be Uie highest protective-tax measure in the interests 
of the beneficiaries of protection that  has  ever been enacted 
in this couutry or any other civilized country in all  the Ills- 
tory of the world. [Idond applause on the Democratic side.] 


The SP&iI<EII. The time of the gentleman from New Pork 
has expired. 


Mr. SULZER. Well, Mr. Speaker, thnt is  about all I set out 
to say. Of course I shall vote for this  resolution. It mill pass 
Congress by the requisite two-thirds vote. It then goes to t h e  
legislatures of the States. Thee-fourths of the state legisla- 
ures must ratify it. Let the  people of the country see to it and 
instruct their state representatives to vote for it. The issue is 
now with them. I mill do my par t  in  Congress and out of 
Congress to make this resolution for  a constitutional income 
tax a part of the organic law of the  land. 


Mr. CLARK of Missouri. I yield two minutes to the gentle- 
man from Colorado [hfr. 1 1 ~ ~ a . 1 ~ 1 .  . 


Mr. MARTIN of Colorado. Mr. Speaker, I ask recognition 
for the purpose of obtaining leave to  print in  the RECORD 
letter to  me from a former brilliant Member of Congress from 
my State, Hon. Lafe Pence, of Colorado, briefly and concisely 
setting forth his views upon the pending income-tax amendment. 


The SPEAKER pro tempore. The gentleman al'ready has 
t b t  leave, 


Mr. MARTIN of colorado. I yield back the balance of 'my 
time. 


The letter referred to i s  a follows: 
T m  NEW DENISON HQTEL COAITANY 


Imfianapolis, June f?9,'1W9. 
Hon. Jonn A. BIARTIN, 


House of Represcntatioes, Waslbhgton, D. C. 
N Y  D??R URTIN: " God moves i n  a mysterious way, E i s  wonders to  


n ~ r f n r m  


not oniv nreeminentlv s t rone and able. buF he i s  thorouchlv sinccrc'. and 
a s t h e  > o t n t & ~  knows him Getter it-Gill appreciate-tLaFfLict-beiteK --- 


As politicians, the Republican mansgers a re  tlic wonders of the world. 
I n  campaign times they put a blanket over ALDRICII, PENROSB, SafooT, 
and some others and nut  forth such men a s  Bon.4~.  DOLLI\'En. C U ~ ~ X I N ~ .  
LA FOLLCTTE, aud Cnnounce to  the pnblic. " These arc  our apostles" 
and the people believe it. Thcn comes t h ~  inauguration ,pnd the specihl 
sessicn, and tRe blanlcet is lifted and the true apostles com forward 
into d a ~ l i g h t  and take full and complete charge. Supppse tfieir plan 
was reversed, how many Wcstern States mould the Repul~licans carry? 


The Taft  proposition for the income tax  has less merit than Bon.ill:s. 
J u s t  before the I'rcsident's late snecial messace the nnners infortzied us 
t h a t  i t  was due and expected and the  President wa6ted the t a s  not a s  
a pa r t  of the regular policy 6f thc Government, but for use in t'imes of 
war. His message asked for it ,  no t  a s  a part  of the regular govrrn- 
mental system, but as  a tllinfi thn t  mill be hnndy for emergencies. They 
all r e c o d z e  t h a t  we a r c  just netting over " R oroloGed Rooseveit 
spree," and we have got thc bills t o  c a y .  but the> stop-at t h a t  and 
propose tha t  when the Hation gets sober it' shall drop the tax or  &se i t  
only for battle ships, which we may or  may not  want, or  to pdy for T a r  
or mars, which me hope to God we w1ll never have. 


Now .right now John is the time for such a man as'you assisted by 
~1rnzrP' CLARK anh all (he party leaders, to  lead the ~erndcra t i c  party 
to the very hlghest and best plane for the coming contest. Malte i t  
clear tha t  we a re  and have been for  the law a s  a substantial ~cgtrlnr, 
and pcrslaticnt part of our fiscal system; and make i t  clea'r tha t  if 
special purposes are to be accomplished, there i s  o m  vqstly more im- 
13nrtsnt than the construction of battle sh im or the nreanratlon lor 
%>i<%bie- nTars, one t h a t  affects the daily' livcs of iniliions of our 
people through every year and cvery month and every meek. In  my 
judgment, i t  is aolng to be a long fight and a hard one. There are  4G 
States: me must secure favorable action bv lerislators of 35 of them. 
w e  had just a s  well nbandon the 110 c of liavicg New hfeaico and Ari- 
zona In our column, because the ~ l & i c h  contingent will ,tot k t  Ilrosc 
ttoo States be added, pcildillg this  contcst. I don't think for a nloxnrnt 
thnt  the President is acting in bad faith. but  I have no doubt tha t  31s. 
ALDRICH and his associates ha re  in their me~noranduin books uom the 
names of the  dozen States whose legislators they expect to control to  
defeat the constitutIona1 amendment. 
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Kom, John, we are going to need every rote tha t  I t  is possible to get  
in crery State. The i k h t  muet be won now or never. Let ns win i t  
a s  a I)emocmtic fifil~t if n e  can, and let us descrve to so win i t ;  but, 
above all things, l e t  r;s 2011~ it .  


a f t e r  long consideration aild many months of deliberation, I say t o  
yon bluntly, tha t  in my judgment the only way the flght can be won is 
for 11s to make some sucli declaration a s  the following, to wi t :  


\Ye favor such constitutional nmendments and legislation a s  will 
secure a federal tax upon the incomes of individuals and corporations 
and candidly avow that  one of tlie chief reasons is to enable the ~ e d :  
era1 government to  abandon all whiskr wine and beer tares  and 
thus leflre the sovereign States free and 'untrar$meled in their c h r o l  
of the liquor traffic. 


Sucli a declaration mill bring to the support of the measure tens of 
thousands of roles  which i t  migllt not otherwise secure. I t  will pu t  us  
on a plane which will entitle us to their support. What is more im- 
portant the  declaration Is just fair wise candid, and right. 


Do say tq  me tha t  i t  is'un-democr'atic? I answer t h a t  you-and 
others representlug us  there can make ~t Democratic until the conven- 
tions mcet nest  year, just a s  Bryan, CLARK, and other Democrats fn 
Congress made the income t a r  Cemocratic in 1894, two years prior to  
the national convention. of 1806. And I answcr further, i t  is now 
Demccratic. This question can not be longer handled with gloves; it 
has been dodged and avoided too long already. 


Ton may not have and would ]lot assume the authority, probably, to  
commit tlie C1mocratlc party on thc dry or on the wet side of the  
liquor cjuesrbon, but nothin* can be more I)emocmtie John than to  de- 
clare tha t  Uncle S:im shouh  take his liands off and ieave the sovereign 
States undisturbed in ~ e t t l i n g  the question as they  please. All old 
notions about our part  and suplptuary legislation have Oone to  the  dis- 
card sincc the solid l%mocratlo Southern States haveaset a ncw ex- 
a m ~ ! ~  d ~ ~ r i n ' r  the last three ycars. Yon can see tlie same thing being 
repeated rigct lierc in Indiana, and i t  is not strange thnt  such a n  ex- 
ample. set by tlie solid South, sliould be first copied in Indiana, north of 
the Mason and Dixon line. The best civilization we hare  1s in  the  
South. The worship of the dollar has not driven out the  old religions 
down there. They still think more of their men than  they do of dollars 
and  ore of their women than they do of mcn, and the s:mc civi l ient io~ 
more completely dom~nates  tlie ~ e o p l e  of I n d ~ a n a  than those of any  
other Northern Stnte. 


You will find tlint such a resolution a s  I propose zci1Z Be adopted bg 
somebody' the times are ripe for  i t  Do oot forget tha t  the  Prohibition 
party, inJ i t s  national platform last year, declared. fov art i!lco?itc t n s .  
Their cry has Ion:: bee3 for a "stainless flag." Such n plntiqrrn would 
give them a nag-g1at:orm--a ~ o r d  for  cncll s t a r  and each stripe. I t  i s  
worth serious thonght, John, tha: the party with snch a shibboleth a s  
"A just tax and a stainless flag will have high claims, indeed, upon 
the patriotic voter. I t  would he a pity, indeed, for  any party-except 
the D~mocra t i c  party-to lay claim upon a flag platform or a flag 
campaign. 


There .are 46 stars  in the flaw standing for the 4G States ' 13 of them 
for original States '2 for ~ ' e ~ o n t  and hfaine and 6 of 'them repre- 
senting the  States 'created from the ~ o r t h w e s t )  Territosy : tha t  mnkes 
20. Thc other 2G stars, John, stand for States, every single acre of 
which was pcquired to the Republic bv Democratic Presidcizts as n Doi t -  
oemtie polzcy; there is not n ~ e d e r d i s t  acre or a Whig acre or n Re- 
publican acre represented on that  flag. I t  is our flag, a n d  any flag 
campaign should be our campaign. 


However, the important thing is to ?tilt the  Zalc-for the sake of our- 
selves our ch~ldren,  and our children's children-and we need and must 
haveL&rery rotc tha t  we can get in every State. You know how much 
I have this  a t  heart and llom many years I h a w  waited to see this con- 
test begun. Raise our banner high, John, and plant our feet firmly 
upon the highest possible plane; then a patriotic people and their 
righteous God will not let us fall. 


Very truly,  our friend, Lam PEXCE. 


Mr. CLARK of Missouri. AIr. Sgealier, how nluch time do I 
get back? 


The SPEAICER pro temyore. A minuke and a half. 
Mr. CLARK of Missouri. I yield fire minutes to thc gentle- 


mail from New Tork [Mr. ~OI~IIFOGLE].  


[Blr. GOLDFOGLE addressed the House. See Appendis.] 


AIr, CLARK of Missouri. 1 now yield to the ger~tleinnil from 
Blissoiwi. Judge Ih: I ~ ~ J I O N D .  


a h .  D E  AIIXOSD. Mr. Speakcr, I had the satisfilction of 
rotiilg for an income-tax pro~ision in the Wilson tariff bill, 
passed in 1894, and have sillce improred every ogportui~ity to  
rote that  way. I have long been ill favor of that  ltiucl of t a s  
legislation. Sothing that has trauspircd lately or relllotcly 
has 11x1 any effect toward chauging my judgment of the mat- 
ter. I hare long beeu of the belief that, a s  the Collslitution 
now stands, thcre is power aud authority in Congress to lery 
a constitulional inconic tar .  I am conficicnt tha t  thc gowcr 
should be exercised now. 


I t  seems to nie that  if there were a real desire to ha\-e such 
a i n s  the natural course would be to pass a law ~rovid ing  for it. 
I t  seeins strange that the rcprcscntatives of the pcople-more than 
390 in this body and 00 in the other-should be hnltcd s e a r  
after year in any purpose that they really h a r e  because four- 
teeu or fifteeu ycars ago, by a decision of a divided court, 
staudiug fire to four, an iucon~e-tns prorisioii a t  that  time in 
the Inm was declared to bc void on account of uuconstitution- 
alits. If we will recall what happened a t  that  time, we may 
recollect that when the question was first before the court 
thcre mere eight justices present, and four believed the act to 
be constitutional and four beliered it  to be unconstitntional. 


Later, with all the justices prcscnt, the full bench of nine, the 
matter c a m  UP again. I t  mould naturally be supposed tha t  the 
justice who was absent when the question was first passed upon, 


and present when it  as passed upon later, would really cast the 
deciding vote. He voteit in favor of sustaining the tas ,  but the 
t a s  was orcrtliro\nl by tile rote  of one of those who hnd in the 
first instance roted to sustain it. He had changed his mind or 
his purpose-how that  was brought about we need not now Stop 
to inquire-so a s  to declare unconstitutional by n majority of 
o w  that  which before he had by his rote  and decision declared 
to be constitutional. Thauk the Lord, tha t  man is not now a 
member of the court. 


Strauge it is, with such a 1 % ~  disposed of in such a mny, if me 
really desire a n  income tax, that  we dally with the question year 
after year, and give a s  a n  excuse for not passing a n  income-tax - 
law that  the Supreme Court, in  the manner that  I have sug- 
gested and stated, once, years ago, declared such a lam to be . 
unconstitutional. . . 


Riy judgment is tha t  i t  is the duty of the House and the Sen- 
a te  to  pass such measures a s  the Members believe to be consti- 
tutional, just, and proper, and leare to  the Supreme Court the 
responsibility of determining the question of constitutionality 
when presented. Surely it  can not be the  duty of Congress to 
refrain forever or indefiuitely from putting up to the Supreme 
Court the question of the soundness of a 5 to 4 decision. 


I will vote for the pasmge of this reolutiou to submit this 
constitutional ainendmcnt, but not in the ardent hope tha t  any- 
thing effective will come of it, because I am right well satisfied 
tha t  years and years mill pass before this proposed aiuendment 
mill go into ihe Constitution, if it eveiJ goes into it. Do you 
suppose that  ores in the Senate of the United States if there 
~ v a s  a belief or n fear that  this income-tas an~endment would 
go into the Constitution, the resolution to submit could go 
through by unanimous rote? You may, but I do not believe it. 
The espectation is to delude the American people by the sub- 
mission of the aiueudment and then deprive them, and d e ~ r i v e  
them effectually, if possible, of the pronlised fruits by a failure 
to ratify it. , 


The State that does not -vote for its ratification might aS 
well vote against it. I t  is not necessary to rote against i t ;  
the amendment docs not go into the Constitution until three- 
fourths of the States have ratified it. Those States tha t  rote  
agaiust i t  no more effectually decide against it than those that  
do not 'rote a t  all. 


I have long believed that  the only reasonable hope for any 
material alneudnleut of the Coustitution of the United States 
must rest upon a con~ention convened to submit amendments. 
I hope the time may come, and come soon, when we shall have 
such a conrention. 


Kot only is i t  desirable to hare a n  income-tax amendment 
added to the Constitution-though I believe a n  income-tas 1 3 ~  
shoilld be passed now for a graduated income tax-but i t  is 
iml~ortmlt to amend the Constitution a s  to several other mnt- 
ters. Congress can provide for a constitutional convention a t  
the request of two-thirds of the States, and such a convention 
could csnsider the whole sub.ject of constitutional amendments. 
Theu uot only this question, but every question of great impor- 
tance to the llcople ~ 0 i l l g  to amendmcnt of the Coilstitution, 
could be considerecl by the people's relmsentatires selecteci 
solely for that  purpose, alld could be rcted u p  or roted down 
by the serernl States. 


If yon really desire to 11are this anle?ldment adopted, the 
chances of its adoption ~vould be greatly incrrnscd by iucor- 
l~oratiug in this reeolutiou some such aiuendment :IS that  sug- 
gested by the geutle~nan from Terns [Mr. I-I~iwn-1. I f  this 
amendiuent were sub~citted directly to couveiltions in the ser- 
crnl States, the ineinbers elected strictly and solcly with refer- 
ence to the questiou submitted, t l m c  wonld be some prosgect 
that  the judgment of the p e o ~ l e  ~vould ~rex-ail, and that by a 
direct appeal to the people and a prompt decisiou by thein 
ratification of the amendment might be securcd. But with al l  
the opportunity for de1:ty nffordcd by sul)lnissioli to state legis- 
latures, aud with all  the incentires to delay, the prospect of 
this amendmcnt getting into the Constitution is, I fear, dim and 
distant, indeed. 


~ d m e  gcntlemcn here hare esgresseil theiuselvcs in favor of 
this resolution in order that we may lay an incolnc tax if 
coiues and dire necessity. I t  is no more just to t a s  in a par- 
ticular way in time of war than to lay the same tas . the  same 
way in time of peace, r:lryilig the rate a s  the need for revenue 
varies. This is n question of justice and propriety. 


So fa r  a s  m r  necessity is  concerned, that  ilecessity can be 
met a t  any time, eren uuder the decision of the Supreme 
Court, if an iucollle t ax  will mcet it. An incoine Ins  can be 
laid tlint will assuredly meet the test of the ju t l~~i ien t  of the 
Suprcine Court, because it  can be laid, though uot equitably, in 
proportion to population, if you please, and if estreine necessity 
requires i t  and that be the only way, tha t  way could be taken. 







RECORD-HOUSE. 


There is  no good reason why taxation should not be accord- 
ing to ability to pay-according to wealth, according to income. 
Tour tariff t a s  is a tax upon necessity, a tax in  proportion to 
the amount you buy, a t a s  in proportion to what you must 
have, not a tax in proportion to what you possess. Let us tar 
wealth, uot want-dollars, not men; and why not do it now? 
[Applause on the Democratic side.] 


The SPEAKER. The time of the gentleman has expired. 
Mr. EIEFLIN. Mr. Speaker, if the Republican party is  in 


enrnest'about this matter and wants to be entirely fair  and 
honest with the American people, you will vote for a n  income- 
tax law, and then provide also for a n  amendment to the Consti- 
tution, which could be resorted to in the event the Supreme 
Court declares the new income-tax law unconstitutional. 


I f  you should d o  this. there would be no longer any question 
as t o  your sincerity in  the  matter-your friendship for  t h e  
measure. 


This income-tax propositiou is  purely a Democratic measure. 
and i t  is the fairest and most just method of tasation ever de- 
vised by the geuius of man. 


I am in favor of amending the Constitution if i t  needs amend- 
ing in order to  obtain an income-tax law, but I believe t h a t  an 
income tax is constitntionnl, and that  the Supreme Court, a s  
now constituted, would declare it so. 


If we had a n  income-tax law, i t  mould bring millions of money 
into the Treasury, and those paying it  would scarcely miss it, 
and i t  would 11ghten the burden that now rests so heavily on 
the great body of consumers. 


The ILepublican party is  not in faror  of a n  income tax, and 
t h e  submission of this amenhment to the Constitution, instead 
of roting straight on the income tax, is your plan of procrasti- 
nation. 


The liepublican party always mores against the lines of least 
resistance, and when that party can not defeat a measure, i t  
makes promises and postl~oucs action. 


The gentle~nan from hlissouri [Mr. BARTHOLDT] said that  
when we elected the first Democrafic President after the war 
between the States that  we talked about an iucome tax because, 
according to his statement, me thought of tearing down the 
custom-houses and would need revenue from that  source to run 
the Govern~uent. I wsnt to tell the gentlenian that the custom- 
honsls have not been destroyed, and the Republican pnrty has 
been in power in every hranch of the Government for more than 
twelve years, and your tariff t a s  is the highest that it  has  ever 
been, and yet you have not the revenues now with which to 
meet the extravagance indulged in by the Republican party. 
[Applause on the Democratic side.] 


Mr. Speaker, we hare  had a panic-a Republican panic-the 
evil effects of which a r e  still with us. I hare heard various 
reasons assigued for the p a ~ i c ,  and the gentlen~an from Kansas 
[Mr. S~ILLER] now tells us that  the bankers caused it." Well, 
Mr. Speaker, some of these bankers a re  among the millionaires 
whom we want to  reach with an income-tax law, and if the 
gentleman wants to punish tha t  class of citizens on whom he 
wishes to throw the blnme for this Republican panic, let him 
join us in voting for a n  income-tax law now. 


I am not going to make n lengthy speech a t  this time, for  I 
discussecl, a t  some length, the Payne bill when i t  was up for 
consideration in the House. 


In passing, however, I waut to gire you a sample of what this 
Aldrich bill is going to do to the Amerlcan consumer. 


Here is what the editor of the Birmingham Age-Herald says, 
and says truly : 


PUICC O F  CLOTXKIKG HEREAFTEL 


To those who a re  compelled to  buy moderate-priced clothing the  
Aldrich scheme of duties brines these rwults,  namely. a suit of clothes 
which cost $10 last spring will cost $12.50 nest s p r i n ~ .  The cost of 
the  $16 sui t  will be advanced to $18. The cost of the $18 sui t  will be 
advanced to $22. Thc cost of the  $20 sui t  will be advanced to  $25. 


Does this look like revision downrrnrd? 
And now, Mr. Speaker, here is a notice seut out 4y n wl~olesale 


sugar dealer, who is  a friend to the consumer. 
I am indebted to the Barfield-Grccu AIercantile Company, of 


Lineville, Ala., in  my district, for sending me this notice: 
NOTICE. 


With no duty on sugar, sugar would be 2 cents per p ~ u n d  cheaper. 
Write your Senator and  Congressman t h a t  you favor free sugar." 


The Aldrich bill strikes hard the necessities of life all  along 
the line, and if gentlemen here think that  the people a r e  ig- 
norant of what you a re  doing you will find in the next election 
that you a re  entirely mistalien. 


Mr. Speaker, the States wisely and justly provide that  every 
taxqmyer shail know the exact amount of tases that he pays 
every year-taxes on money loaned or hoarded, so much on 
personnl property and so much on real estate. The taxpayer 


Irnorns, a s  he has  n right to n o w ,  just how much taxes he i s  
required to pay to the city, counts, and state gorernment But, 
Mr. Speaker, under your mysterious t a r i f f - t a  Inw, you tar the 
citizen, and you refuse to let him know just how much he is  
rased by the Federal Government. The tariff tax is hid in the 
price of the things that  he must buy. and a t  the end of the 
year he Imows thnt the cost of living has increased; but he does 
not know how much you have tased him under the system of 
a high protective tariff. This is wrong. and you should amend 
this tariff bill now, so that  i t  will require that  on every article 
upon which you have laid a tariff, .the amount of the tariff tax 
shall be stamped, so that  the consumer may h o r n  a s  he buys 
the,ueeessities of lifz what the tariff tax is, and a t  the end. of 
the year he  will know the amount of tariff tax thnt you have 
compelled him to pay. 


For instance, if the  tarife on a wool h a t  is $1.50, and the  
tariff on a pair of shoes is  25 or  50 cents, and on a piece of 
machinery $50, when the machinery cost .only $100 to  begin 
with, bear in mind, the consumer would begin to see how you 
hold him up with one hand and rob him with the other. I f  
he could only realize how he is being imposed upon and robbed 
by the present tariff system. it  would not be long. until the RQ- 
publican party would be driven from pomer in  every branch of 
t h e  Government; and then a just a-d equitable tariff law would 
be passed by the  representatives of the Democratic party. 


The man of small means, with his goods in sight, and the 
man who has to struggle for the uecessities of life, bear the t ax  
burdens of the Government. Those least able to pay a r e  
forced, under this Republican system of tariff taxation, to di- 
vide their earnings with the tariff barons and an estravagant 
Federal Government. 


The ma11 whose income an~ounts  to  sereral thousand dollars 
a year, and the man whose yearly income runs into the millions, 
mill be reached by an income tax, and they will be forced to 
contribute to the support of the Goverument. 


Of course the law should provide that  a man's yearly income 
must be so many thousand dollars before you begin to tru; it. 
The purpose of such a law is to tax those most able to pay 
taxes, and lighten the tax burden on those lenst able to bear it. 


Let us put the greatest tax bnrden, in the form of an income 
tax, on the man who is most benefited by the tariff protection 
that  the  Government gires, for he is  most able to  bear it. 


From the man who has much in this world's goods much 
should be expected and demanded in the way of taxes to pay 
the espenses of the gorernmeut under which he lives. 


Just here, Mr. Speaker, I will include in my remarks a state- 
ment from Robert Ellis Thompson, in the  Irish IVoiW. 


In  discussing the evils of iudirect tases in England he snys: 
The only real corrective to  thls  injustice has  been the  income t ax  


devised by William E'itt when England was lighting, and  revived in  184i 
by Feel and  Gladstone a s  a means to  save the country from annual  
deficits. Until within thi r ty  years Past seven-eighths of the  BuCish 
rcvenne came from indirect tases-taxes which tcud to  make the  rich 
richer and  the  poor poorer by a n  unjust  distribution of the  public 
burdens. 


An income tux seeks to reach the  unearned r e a l t h  of the  country 
and  to  make i t  pay i ts  share. 


So much for that. 
Now, Mr. Speaker, this Capitol i s  the civic temple of the 


people, and we a re  here by direction of the people to reduce the 
tariff t a s  and enact a law in the interest of all the people. 
This  was the expressed will of the people a t  the polls, and you 
promised to carry out that  will, but you have not kept faith 
with the American people. 


The D i n ~ l e y  law carries the highest tariff t n s  of any law 
that  mas ever enacted by Congress, and you geutlemen were 
elected-again intrusted with polver-on the distinct uniicr- 
stnuding and iu the firm belief on the part of the people that 
you would r d u c e  the tariff tax and lower the  Dingley rates, 
and yet the Payne tariff bill that passed the House increased 
the tariff t ax  and carries a higher rate than the Dinglry law; 
and now comes the Aldrich bill, which is the most obnosious 
and burdensome tariff SChf?mt? that  ever found sanctioll in cithcr 
branch of the American Congress. The tariff barons a re  in 
complete control, and the American peolde have been deceiwd. 


The Republican party is going to be called upon to gire nu 
account of i ts  stewardship. At the judgment bar of the p e o ~ l e  
you must accour~t for your broken camgnign promises and your 
violated platform pledges, and a11 sigus indicate that  you will 
hear the dread seutence, "Depart from power, you unfnithlul 
servants." 


Tour fa i l~ i re  to  reduce the tariff tax is a n  admission that 
your party i s  absolutely in the hands of the favored few nho  
prafit by a high protective tariff. Your failure to revise tho 
tariff down~vard, a s  you pmmised you n-ouid do, stamps SOU 
with deceit and unfaithfnlness to the Amcricnu people and 
brands your party a s  unworthy of their coufidence any longer. 







Tllis is  plain talk, Mr. Speaker, but  no plainer than the facts 
jub(ify. Tour declarations that  you mould revise the tariff 
don-llward sounded from every stump in the last national cam- 
paign, and yet your promises have not been kept. Your plat- 
forin pledges to revise the tariff d o m w a r d  mere printed in  al l  
the llelvspapers of the country and carried by your literature 
into the homes of all the people, but, alas! those pledges have 
not been fulfilled. 


I derive no pleasure, Mr. Speaker, in calling attention to this 
siteation because It  helps the Democratic party; I deplore the 
miserable condition tha t  it reveals. My heart is made sad and 
a sense of shame and humiliation steals upon me mhen I see 
f ie  purse-groud barons of high-tariff protection write the 
*atute laws by mhich they become enormousiy rich and politi- 
cally powerful a t  the expense and t o  the great injury of the 
masses of the people. [Applause on the Democratic side.] 


And these men around whom the operation of your unjust 
h r i E  laws has  piled millions, revelingddiu luxury, retire from 
business a t  mill and say in their hearts, Soul, take thine ease." 
But, sir, I would remind you of a struggle out yonder among 
the bread earners of America. This struggle is unceasing. No 
field is  cleared in the battle for  bread; n o  bugle sings truce 
t o  the toiiing millions; a n d  yet under this miserable Aidrich 
bill the industry and skill of the Illan who toils a re  taxed, but  
a e  fortunes of the idle rich escape the scrutinizing eye of the 
Republican party. [Applause on the Democratic side.] 


The great body Of coilsulvers struggling for the "wherewith " 
t o  buy the simple necessities Of life a re  taxed, and heavily 
taxed, by this Aldrich bill, not only to raise revenues to meet 
me  extfavagant expenditures of the Republican party, but 
taxed for the benefit of those who profit by the Republican 
policy of high protection-those who furnish the Republicans 
with campaigu funds mith which to corrupt the ballot and de- 
bauch American.manhood. [ApDlause on the Democratic side.] 


The simple wants of the plain people a r e  taxed beyond all  
reason, whi!e the comforts and conveniences of life a r e  placed 
be~ond  their reach. 


The man who is not milling t o  work, who drifts aimlessly 
through life, does not deserve much consideration by anybow. 
but, sir, the  man who is willing to  employ the powers that   GO^ 
has given him in the effort to better his condition, to  gratify 
his legitimate wants, deserves the commendation of every honest 
man, and, in the name of justice, I demand for him a fair  
chance in  the struggle for existence. 


When you, by tar iE taxation, lay heavy burdens upon the 
things that  this man needs and must have to make his wife and 
children conifortable and happy, you a re  working injury to this 
man and  his  family-you a r e  standing between them and a 
worthy existence, and  you a r e  committing a crime against the 
American home. 


The great God who so bountifully blessed this old world in 
the things mith mhich to feed, clothe, and shelter the people, 
never intended that  a few men should claim all the increase 
fsom ocean, soil, and air,  and the  fathers never dreamed that  a 
few inillionaires in America would become the arrogant dic- 
tators or bosses of the Xational Gorernment. Nor did the build- 
ers of the Republic believe tha t  the time would come when the 
baroils of high protection mould scorn the rights and wishes of 
the people and tax them a t  every turn in  their esistencc, in 
order to enrich themselves ; but tha t  time has come. 


31r. Speaker, I want some one on that side of the House to tell 
me the diffwence between the bold robber v h o  holds you up on 
the highway and robs you of your money, and the governinent 
that does the bidding of a baud of robbers who prescribe the 
coiiditions by which IOU shall come and surrender your money? 
I will tell SOU the difference: One tfilres his chances and runs 
the risk of losing his own life in  his ctiorts to rob others, while 
the other gnnq uscs governruc~~tal m~chiuery  to hold up and 
plcxler the ciiizcn and in the nniiie of law commits its crime 
agr iust hummity. 


Their patriotism is  measured by the Size of the fortunes that  
yoti perulit ll!em to lilcli from Ille .bleriCan coilsnmers. The 
s h r s  on the flaz rcseiilblc dollar ~narl ts  to them, nud the stripes 
rgresent  the s1)ccial f : ~ ~ o r s  that  tlley enjoy a t  the hands of a 
government coutrolled by the l:el~ublican party. 


The Eepublican ltnrty regards the l)?eSCucc of a few nloney 
l i iug a s  evidence of Alncrica's prosperity ; but llot so. Tliese 
mcll a rc  the product of gorer~lmeiltal favoritism, the creatures 
of unjust taiiff tnsntion. The Ia\m that made then1 ruillionaires 
have robbed inillions of people of the necessities of life. 


But, Air. Sgenlrer, in spite of subsidized newspapers, that lice11 
thc truth froiu the people ; in spite of the disgusting aristocracy 
06 (he dollar, that  conlrols the GOT-ernment through the Repub- 
lican party, \ve shall continue to proclaim tha t  the comfort, the 
finppiness, and well-being of-the American Atizeu is  the surest 


Si,q of genuine prosperity, the highest end and aim of COnStitu- 
tionnl government. [Applause on the Democratic side.] 


Mr. COX of Indiana. Mr. Speaker, the Ways and Means Com- 
mittee reported the tariff bill to Congres on the lSth of March, 
1909, and it passed the House on the  9th day of April, 1909. The 
Constitution provides tha t  "a l l  bills for raising revenue d u s t  
originate in t h e  House," and t h a t  "Congress shall have the 
power to lay and collect taxes, duties, imposts, and excises,'but 
a l l  duties, imposts, and excises shall be uniform throughout the 
United States; " and it further provides that  " Representatives 
and direct taxes shall be apportioned among the several States 
according to the respective numbers," and that  "no  capitation 
or other direct tax shall be laid unless in  proportion t o  the  
population of the  States." The  constitutional power of Con- 
gress to toax the  people for  the support of the Government is 
complete and plenary, the only restraint found in i t  relating 
to the taxing power of Congress is that  "Congress is for- 
bidden to impose a n  export tax upon any article exported from 
any State." 


Mr. Speaker, the two systems of raising revenue for the sup 
port of the Government in ordinary times of peace have been 
a duty upon foreign manufactured goods imported into this 
country, together with a n  internal-revenue tas upon liquors, 
cigars, tobacco, and so forth. I n  ordinary times of peace these 
two systems of raising revenue to meet the required expendi- 
tures of the Government h a r e  been found adequate, but in  . 
times of war, o r  even in times of peace mhen the  appropriations 
of the Governmeat lmve been exorbitant, the Government has  
resorted to other systems of taxation. It finds itself to&y 
conlpelled to  resort to some other system of taxation than a 
tax upon imports and a n  internal-revenue tax for the purpose of 
raising money to meet i t s  required espenditures. 


T a x  of any kind is always burdensome to the people, no mat- 
ter  in mhat form it  may be imposed, or in  mhat guise i t  may be  
enacted into lam-no matter if i t  be a direct tax upon property, 
a s  most, if not a l l  the States, have; or a n  indirect tax, such a s  a 
duty upon goods imported into this country; o r  a n  internal- 
revenue tax, i t  is a bbrden just the same. But  the people, if 
treated fairly, with uniform taxation, readily yield this power 
to  the Government for the protection mhich the Government 
gives in return to the  people 


People heretofore have been more concerned with taxation in 
their respective States than they hare with t ax  imposed by t h e  
Federal Government. With the  former they mme i n  direct con- 
tact. This t a x  is usually measured to them by the county treas- 
urer o r  the gatherer of the tax, and is always measured in dol- 
lars m d  cents. I11 amount i t  is fixed, definite, and certain. Not 
so with any system of indirect taxation. This tax is  paid by the 
cousumer indirectly upon the amount of goods consumed by 
him, regardless of his ability to pay. This kind of tax is  a t a x  
Upoil consumption, aud not upon either property o r  financial 
ability to  pay the tax. Mr. Speaker, a tax upon consumption is  
a tleceptire tarr, for the  reason that  the consumer of the com- 
modity is  always unable to  tell how much duty there is on i t  
n.hic1i has gone to t h e  sup lmt  of his Government, o r  how lunch 
has gone to the support a::d maintenance of the mmufacturers 
and t rusts ;  and by reason of the blindness connected mith i t s  
payment the consumer has continued to pay i t ;  but in later 
rears the ever-continued increase-of the cost of the necessaries 
of life has caused nil outcry b~ n large part of the mass of the 
people, and this outcry upon their part forced the Republican 
party to  declare in  its platfornl for a revision of the tariff and 
later the coi~venii~g of Cougress, for the purpose of redeeming 
the nntcelection pledges xuadc by the Republimn party. 


When Congress entered upon this task, it was confronted 
.critfi several questions. It was confronted with a n  enormous 
rleficit in  the Trensury, together with a demand on the part of 
the masses of the people, backed in their demand by the Re- 
~ubl ican  party's p la t fom and the ~ronl ises  of President Taf t  
for n don-nrvnrd rerision of the tariff, so a s  to relieve them of 
some of the burdens imposed upon Chem under the Dingley bill; 
2nd ~vitli  a denmud on the part  of the hiqh priests of ~ m t c c -  
tion that  they be not luolcsted in their high 2nd lofty citadels, 
froill which the great captains of industry for the past twelve 
~ e , q r s  hare continued to issue orders to the great mass of 
people, and to hnru~ouize a11 these conflictiufi intcrcsts the Ee- 
publican party bas been laboring long and late. That i t  will 
sntisfy the high priests of protection there is  no duubt;  that  i t  
r i l l  fail to satisfy the  masses of the l~eople them i s  no doubt; 
tliat i t  will uot raise euough reveuue by iu~posinfi a duty upon 
i~nports for Ilic support of the G o ~ e r n ~ i ~ c i i t  there is  no doubt. 


Siilcc July, 100S, there has bee11 a coustautly growing deficit 
in the Treasury of the United States, until to-day it reaches 
the enormous sum of $90,199,355.90. To finme a tariff bill 
giving to the trust barous all they wanted and fulfill the pleclges 
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aomer. Mr. p ~ ~ ~ ~ ,  in explanation of the bill, said: ( LU Lue LoIISLILurlon. 


made to the people, and, a t  the same time, between these two 
collflicting interests to  raise revenue to supply the growing 
deficit in the Treasury and to meet the future necessities of the 
Government has indeed been a herculean task for the party in 


by the people. In ,  my judgment, a n  amendment to  the Constitu- 
tion for a n  income tax 1s not necessary I believe that  a n  Income tax, 
when the protective system of customs'and the internal revenue shall 
not,furnish income enough for governmental needs, can and should be 
~:v~~:dny>~:fi,-uIlder the decision of the Supreme Court, will conform 


In times of great national need, howerer, a n  income tax would be of 
great assistance in furnishing means to  carry on the.Governmrnt, and 
i t  is not free from doubt how the Supreme Court, mlth changed mrm- 
bership would view a new income-tax law-under such condltlons. The 
court &as nearly evenly d i ~ i d e d  in the last  case, and during; the civil 
mar great sums mere collected by an incoplc tax without judicial inter- 
fercnce and i t  was then supposed, mlthln the federal power. When- 
ever the g6rcrnment revenues need an increase or  readjustment, I 
should strongly favor a graduated inheritance tax, and, if necessary for 
the revenue, a change in the Constitution authorizing a federal income 
tax, with all the ~nqidental influence of both measures to  lessen the 
motive for accllmulatlon. 


But, Mr. Speaker, this is not all. On the  28th of July, 1908, 
after Mr. Taft  was nominated for the Presidency, in  his speech 
of acceptance, a t  Cincinnati, on this subject he said: 


The Democratic platform demands two constitutional amendments, 
one providing for an income tax and the other for  the election Of Sena- 


- NOW the question of'revenues under this  bill is a serious qucstfon 
and & i t  is not so serious as  i t  would appear a t  first blush. ~t i i  
t rue we had a big deficit on the 1 s t  of J u b  last for  the previous War, 
but me had had a big depression in business' im ortations halted 
revenues had been cut d o ~ q  and when t h a t  cont inuel  during the fiscni 
year of 1009 down to the prtkent time, showing a deficiency of $87,000,- 
000, i t  looked like a difficult task to provide SuffiClent revenue for the 
expenditures of the Government. 


The api~ropriations made by the second session of the Sixtieth 
Congress for the year ending June 30, 1910, were $1,044,401,- 
857.12, and the estimated revenue out of which this aPProPria- 
tion was to be made from all sources-Customs duties, l n t e ~ a l -  
revenue tax, and so forth-is only $852,340,712. I t  is a n  easy 
matter to  observe that  under the ordinary System of ralslllg 
money for the support of the Government, instead of the Tress- 
ury deficit being wiped out i t  will be largely increased by the 
end of the fiscal year June 30, 1910, unless some other system 
is  devised for the purpose of raising revenue. I n  my j u d w e n t  
the time has come when one of two things must occur-either 
'reduce public expenditures to a safe and sane basis, or devise 
some other means of raising the revenue for the support of the 
Government than the means now in force. It was apparent to 
the framers of the present tariff bill that  it would not raise 
revenue to meet the expenditures Of the Government, and in 
order to aid in supplying this deficiency the bill when i t  Passed 
the  House contained a provision for a n  inheritance tax, and 
from this item alone the chairman of the  committee estimated 
tha t  a revenue of $20,000,000 per Year would be raised. And 
the Senate haring substituted a tax upon the net  incomes of 
corporations for a n  inheritance tax, and this a t  the  instance of 
President Taft, again showed the doubt in  the  minds of the 
Senate and the President that  the bill will not the re- 
quired amount of revenue. Both of these steps were taken In 
aid of the Treasury, and to stave off the  Constantly gr0nring 
but popular demand for a n  income tax. 


In my judgment, the expenditures Could be materially re- 
duced; and while we a re  promised a reduction of $10,000,000 in 
the navy and $20,000,000 in the army for next Sear, will we get 
i t?  It is  a fact that no one of the departments of the Ch-ern- 
ment willingly yields any of i ts  power, and i ts  main Power has 
consisted in seeing how much of the  people's money i t  Could 
appropriate and expend every year. With the navy apPr0Pri- 
ations leaping from the small sum of $33,034,234.19 in 18% to 
$137,000,000 in 1909, and with the appropriations for the army 
growing from $23,129,334.30 in 1895 to $110,000,000 in 1009, and 
with the appropriations in all other departments of the Govern- 
merit keeping pace with these two, can we Cajole ourselres inlo be- 
liering that  of a sudden we will about face, retrench, and reform 
by having a marked reduction of public expenditures in the 
Government? Let us hope so; but, for one, I fear me will ]lot 
have it. So long a s  we hold the Philippine Islands, toqether 
with our other colonial possessions, and maintain a suzerainty 
over Cuba, and remit to China $12,000,000 a s  our part of the 
indemnity growing out of the Boxer Uprising, I see but little 
hope for permanent retrenchment in  the public exPe1lditures of 
the people's money. Since i t  is evident that  the Government is 
in need of revenue, and equally evident t h a t  our WteIn of rais- 
ing revenue is totally inadequate to meet the demands of tllc 
Qorernmeut, and since soma other s ~ s t e l n  of raisillg revenue 
m~s t  be devised, the question is: What  shall it be? Evidently 
not a n  iuheritauce tax, because the Senate and the President 
both hare turned their backs upon this righteous measure, al- 
though President Taft  a t  one time mas heartily in favor of it. 
Evidently not an income tax, althoiwh on the  19th day of 
August, 1907, a t  Columbus, Ohio, the President, while making a 
speech, said : 


taqe of the lanrs of nature or the lams of man. and out of this 
advantage create wealth beyond the dreams of avarice, in my 
opinion this wealth should be subjected to tnsation. But, say 
its enemies, i t  is ah inquisitorial t a x ;  i t  opens the door and 
pries into the private affairs of life. So does any other tax. I t  
is no more inquisitorial, makes no more inquiries into life, than 
does the direct property t a x  in  the States upon real and per- 
sonal property. What is  the t ax  in  the  States both upon real 
and personal property but a n  inquisitorial t ax?  When thc town- 
ship or county assessor takes a n  iilventory of the people's prop- 
erty he compels them, unless they commit perjury, to disclose 
all the property they have subject to taxation. But, again, they 
say that this is a tax upon thrift. So be it. And so is all direct 
taxation in the States a tax upon thr if t ;  no more, no less. The 


Ah'. Speaker, when i t  was a n  assured fact that  the Bailey- 
Cunlmins income-tax amendment would pass the Senate and 
with the equally assured fact that it would pass the House, Alr. 
Taft suddenly sent to Congress a message aslring that  a tax 
of 2 Per Cent be  imposed upon the net  incomes of corporat!ons. 
Mr. Spealrer, while I nrill support this measure, I must confess 
that  I do not do i t  with the alacrity and force with which I 
would have gladly supported an income tax. Taration, a t  i t s  
minimum, i s  always a burden upon any people, but I believe 
this burden should be uniformly distributed throughout the 
country, resting upon the shoulders of all, without discr i~ui~a:  
tion against some and in faror  of others, and this i s  exactly 
 hat n7ill be the result of a tax upon the net incomes of al l  
corporations. It will impose a tax upon a corporatton and a t  
the same time exempt the  individual or t h e  copartnership en- 
gaged in the same business along by t h e  side of the corIjoration. 
This in itself is unfair, but nearly all  the large corporations-- 
the trusts, the railroads, and the express companies-are bonded 
for a large part of their wealth. The railroads alone, being 
bonded for upward of $6,000,000,000, and the trusts for a t  
least a n  equal sum, these sums representing one-ninth of the 
total wealth of the country, under this system of taxation al l  
this immense wealth will escape the-burden, although these 
bonds a re  gold-bearing interest bonds, drawing from 4 to 6 
Per cent, payable from 1913 down to the end of the present 
century. 


But, Mr. Speaker, this is not all. There a re  thousands of 
little corporations scattered over the country having no bonded 
debt a t  all, their property being represented'by the stoclr of 
the corporation, and this class of corporations will have to pay 
full tax upon their net incomes, having no bonded debt to re- 
duce their net earnings. 


But tHis is  not all. No one for a moment doubts but what 
the tax will in the end be largely shifted from the shoulders of 
the corporations to the shoulders of the consumers. The rail- 
roads and the express companies will raise their charges, so 
that  in the end people using these public corporations mill pay 
the tax. Likewise the  same will be true a s  to the products of 
all the great trusts of the country. The price of manufactured 
goods will be increased to the amount of the tax, and the con- 
sumer in the end will pay the bill. 


But, Mr. Speaker, this is  t rue of any tax the burden of 
which can be shifted from one to the other. In  the last analysis 
of this kind of t ax  the consumer or  the user of the article 
m u ~ t  ultimately pay it. It is  true of a tax raised by means of 
a duty upon imports, where the burden of the tax is  shifted 
directly from the shoulder of the importer of the goods to the 
purchaser of the same, by haring the cost of the duty added to 


I the cost of the articles paid by the purchaser in the end. But, 
Mr. Speaker, for more than one hundred and serenteen years 
we hare been accustomed t o  raising revenue in this country by 
means of a duty imposed upon imported goods until i t  has be- 
cornc a part of the traditions of our people, so that in this day 
i t  will be difficult t o  completely turn them from-this old-time 
idez of raising revenue. But, sir, in n ~ y  judgment, there is s 
nmch easier way of mising revenue than by in~posing a tax 
upon net incomes of corporations or by imposing such enormous 
revenue duties upon imports. This system will not be found 
in a tax upon the net incomes of corporations; i t  can be par- 
tially fouud in an inheritance ta r ,  and can be completely found 
in a graduated iucome tax. Mr. Speaker, here man and corpora- 
tiou will both stand upon a n  equality; here man and corporation 
 ill pay upon his income, whether derived by his own iqdiridual 
esertion or aided by the passage of class legislation. 


Whenever man alone or a combination of lneu take advan- 
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man in the States who is industrious and thrifty in  the accumu- 
lation of property must and does pay more t a s  than his neighbor 
who is  less thrifty and less industrious; yet this system of taxa- 
tion has admirably from the foundation of the  Gorern- 
ment down to the present time. On kindred principles would 
not a n  income tax for the Government work the same? 


Senator John Sherman, of Ohio, on the 22d day of June, ISTO, 
while in the Senate, speaking against the repeal of the  then 
income-tax lam, said, in  part :  


They have declared it t o  be invidiqus. Well, slr, a l l  taxes a r e  !nvid- 
ious. They say i t  i s  inquisitorial. f a k e  the  ordinary taxes lcvxed i n  
the  State of Ohio and In all the States in this  country by the  Statutes  
at Large. Do th iy  not require the assessor to  go arouhd and ascertain 
t h e  personal property of every citizen? I s  tha t  not  ~nquisi tor ial?  


Every tax is inqnlsitorial, and the least inquisitorlal of a l l  i s  
t h e  income tax. 8 


You go to the homestead of a widow who has nothing but  a roof t o  
cover her head, and you levy your tax upon the entire value of the 
homestead a n d  make her pay it although she may have to sell the  last  
shoat, the last  chicken, the l a i t  egg to pay it. So also vou levy on  
the property of the rich. I s  not tha t  a n  unjust ' t ax? '  cer tainly it 
is; and you can no t  levy t ax  so a s  to  make them just i n  al l  re- 
spects. * * * 


The incorn tax is s!mply an assessment.upon a man according t o  his 
ability to pay-according t o  his annual gams. What  tax could be more 
just  in  theory? 


When you come down to  the solid basis of evenhanded justice, you 
will 5nd tha t  writers on political economy a s  well a s  our own sentl- 
ments of what  is just and right teach us' tha t  a man ought t o  pay 
taxes according to  his income and'in no other way. Property i s  n o t  the  
proper test of taxes, because, a s  I said before, the property of the  poor 
may be levied upon to make up the  deficiencies in  the property of the 
r l ch-  unproductive property t h a t  yields no rent and no income may be 
comielled to pay the same rate  of taxation a s  property which yields a n  
annual  rental of from 10 to 15 per cent. * * * * If you now re.peal the tax on incomes, you hare  to  continue 
t h e  taxes on the  consumption of the poor. You have now the choice be- 
tween levying a little bit of a tax  on property which, af ter  all, will 
only yield us about 6 per cent of our anqual income, and piling the 
whole of this taxation, with i t s  accumulation of the past, upon con- 
sumption, and no t  upon property. 


Senator Morton, of Indiana, in  the second session of the  Forty- 
first Congress, speaking against the repeal of the income tax, 
said : 


Then there is the  argument of demoralization. These people who 
have to  pay income tax insist t h a t  t h e y  will be demoralized; they do 
not mnnt to he demoralized. bu t  thev know thev mill be! Therefore 


- . . - - - . - 
i t  urged for  years now against the hcome ' t ax ,  but d moment's ex- 
amination xi11 satisfy anybody t h a t  if i t  is a good argument a t  a l l  it 
i s  good against any tax except a mere tax on real estate, which Is 
visible to  the assessor. and which he assesses without consulting the - 
owner. 


What honest objection is there to  letting his neighbors know his  real 
condition? If he conceals his real condition, it is ipso facto a f raud  for  


.some purpose, though not one of those frauds of which the law can 
take cormizance. He mav hold out  the im~ression t h a t  be i s  doing 
i d 1  w6en he is not, a d  get a false credit. Does the  lam o r  d6 
morals require t h a t  he shall have the right to  do.th?t? ~ e r t a i h y  not. 
No honest man, then, need be afraid of the inquisitorlal feature. * * 


* * 8 The income tax is. of all others.. the most just and  eaui- 
table, because i t  is the truest measure* t h a t  yet bee6 found of t h e  
productive property of the  country. * 


But sir when you tax a man on  his Income i t  Is because his  prop- 
er ty i; prhductive. He pays out  of his abundince because he has  got 
the abundance. If to  pay hls income tax  Is a misfortune, i t  is be- 
cause he has the  misfortune t o  have the  income upon which i t  is 
paid. 


I n  the Dingley bill there were upward of 4,000 different 
articles upon the dutiable list, with a n  average ad ralorem ra te  
of about 45 per cent, which means that  to  the cost of erery $100 
worth of goods bought and consumed in this country $45 in 
the way of duty mould be added. Under the Payne bill there 
will be as  many goods upon t h e  dutiable list a s  there mere 
under the Dingley bill, with a n  average ad valorem rate w u a l  
to, if not greater, than the rate  in  the Dingley bill. I n  the des- 
perate attempt to raise money by this system the people a r e  
today  groaning under a system of high taxation upon the  
necessaries of life and are casting about to find some relief 
against these unequal burdens. How can they do i t ?  Riy 
answer is, By the acloption of a n  income tax. Who has stood 
for an income tax in the past? Such master minds a s  Senators 
Sherman and Morton, from whom I have so liberally quoted. 
And, later, 110 less a personage than President Roosevelt in  
many public speeches and writings has stood for a n  income tax. 
In  his annual message to the second session of the Fifty-ninth 
Congress he said, in speaking of this subject: 


The National Government has long derived i t s  chief revenue from a 
tariff on imnorts and from an internal or  excise tas. I n  addition to 
these there 1s erery reason why when our next system of taxation 1s 
revised, the National ~ o r e r n m e h t  should impose a graduated inherit- 
ance tax and, if pssible ,  a graduated income tax. The man of grent 
wealth owes :I peculiar obligation to thc state, because he derives 


sueclnl adrantaces from thr mPTF ~ ~ I ~ t r n r e  of norernment. Not onlv 


beyond peradventure t h a f  our aim is tz-distribute the burden of euP- 
~ o r t i n r  the  Government more eouitahlv thnn n t  mesent .  tha t  We 
intend-to t r ea t  rich man and poor 'man-& a-&&ot>bsolute equality; 
a n d  t h a t  we regard it as  equally fatal  to  t rue democracy t o  do Or 
permit injustice to  one a s  t o  do or  permit injustlce t o  the  other. 
* * I n  i ts  incidents and anart  from the main Duruose of rtLlSing 
revenue, an income tax stands on 'an entirely d l f fe red  fiooting from a n  
inheritance tax. becnuse i t  involves no auestion of oemetuation of 


The Democratic party i n  1894 passed a n  income-tax law, 
which was held by a bare majority of one in 1895 to be nncon- 
stitutioml. From that time down to the present the Democratic 
party has  neyer faltered in  i ts  demand for a n  income tax. And 
no man in the United States has done as much to mold senti- 
ment in  favor of this t ax  a s  W. J. Bryan. The people a re  
aroused to-day along this line a s  never before. Under a gradu- 
ated income t a r  enough revenue could be raised to practically 
support the  Government without oppressing anyone. For  more 
than one hundred years England has had an income tax in some 
form or  other. For this year the British Government mill col- 
lect $lG5,103,000 revenue by means of an income tax, and yet 
she has a population of only 44,500,000, and this t a x  it derives 
upon a total assessment amounting to $476,404,000, divided a s  
follows: An income tax on 58,049 firms; a n  income tax on 
33,50S public companies; a n  income tax on 10,639 local au- 
thorities. And out of all  her total assessments for income-tas 
purposes there were only 20 individuals and  92 firms whose 
incomes were orer $260,000 per year. Under her graduated 
system of income tax  a l l  incomes over and above $SO0 per 
year a re  assessed, the per cent of nssessmcnt increasing a s  the 
incomes of corporations or indiriduals continue to  inkease. 
I n  wealth the United States outstrips every nation upon the 
earth. Our population in continental United States i n  round 
numbers is to-day 90,000,000, more than twice tha t  of Great Brit- 
ain. Our total value of property to-day is upward of one hundred 
and ten billions-more than twice that  of Great Britain, hvo and 
one-half times that  of France, and about two and three-fourths 
t h a t  of Germany. With the -Bailey-Cummius amendment ex- 
empting all  yearly incomes below $5,000, in  my judgment, we 
would raise tn-ice the amount of revenue tha t  England raises 
became of our superior wealth and population. The Washing- 
ton Post recently published a list of a few of the larger cor- 
porations which vould be tasdd upon their net incomes, show- 
ing the amount of revenue the Government mould receive by 
imposing a 2 per cent tax upon the net  incomes of these corpora- 
tions, which is  a s  follows: * 


American Locomotive ComDanv-- -..- 1 ..-.------------.----A - . - 
Amcrican Shipbuilding Company ..--.....--. I 
hmericun Smcltlng nnd Refining Company ....--...... ..... 
hmcricm Sugar Refining Comnnny ..... ...-.-....---....-- I 


Cambria Steel Company -..---..-.-_----------------------- ----I calumet and Arizona Mining Company 
Central Leather Company.. 
ohieago Telephone Oomnany -...---.-.--------------------- 
Oolorndo Fuel and Iron Company ....----..---------------- 
Oonsolidated Gas Company ....--------------------------h-. 
Oonsolidation Coal Company 
Crucible Steel Company 
Corn Products Relinina C o m ~ a n s  ....---...-----------. ---- 
Diamond Match Cornpiny..-- --.- - --.------------------------ 
Distillers' Security Corpora t io~  ------.-------------.------ 
Dominion Coal Company-. 
Du Font Powder Company .-..--....------.-----------.---- 
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General Elcctric Company ....--..-------------------------- 
General Asnhnlt C o m ~ n n v  ------.--.-------------------..--- I . . - -. .. - - 
General Chemical Company -...-----.----------------------- 
International Hsrvester Company --.-..-------------.----- 
Intcrnntisnal Paper Company 
International Moreantile Marine Compnny .-----..--------- 
h h i g h  Coal and Nurigation Company 
Massachusetts Gas Company .-..---.-.--------------------- 
Mexican Telegraph Company 
National Biscuit Company .--.-----.----- - -------: ---------- 
National Carbon Company 
National Load Company .-..--..--------------------------- 
Nortli American Company --.-, 
Pacific Mail Steamship Company. ...--.-.------------------ 
Presed Steel Car Company 
People's Gas:ight and Coko Company --..--....------------ 
Pittsburg Coal Company ..-.--..-.------------------------- 
Philadelphia Electric Company 
Pittshurg Brewing Company: -----.--.--------------------- 
Pittshurg Platc Glass Company .-..----------...---....---. 
Pullman Oompany ------------------..-----------------.--... 
Quaker Oats Company 
Railway Steel Spring Company ............................ 
&.public Iron and Steel Company .......................... 
Sloss-Sheffield Steel and Iron Company 


I 
Union Bag and Paper Company I 
Virginia-Carolina Chemical Company ------------------.-.. 
Western Union Telenaph Compnny 
Wolverine Copper Company ----.--------------------------- 


-- I 
Atchison, T o ~ c k n  and Santn  Fe 420,000 
Atlantic Coast Line GZ.000 
Big o r  39.000 
Boston and Maine 52,000 
Brooklyn Rapid Transit 40,000 
Baltirnor5 and. Ohio .-----_---.-..-------------------------. 849,033 
Central Railroad of New Jersey _._----_---._--------------. lI5,MX) 
Chesapeake and Obio ----.------------.-----------------.--- 68,000 
Chicago and Alton .----_.------------------*--------------. 36,000 
Chicago and Northwestern . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  316,000 
Chicago, Curlington and Quincy ........................... l i 6 , O  
Chicago, Nilwaukee and St. P a u l  268,000 
Colorado and Southarn 42,000 
Delaware and Hudson -----------.----------. ---.-------.- 128,000 
Delaware, Lacknwannn and Western ...................... 200,000 
Denver and Rio Grmde -----------.----------------------- 5'J.m 
Detroit United Railways 22.W 
Erie ... 83,000 
Great Northern -----.-.... .. --------------------------------- 350,000 
HockingBnlley -----.-;---- 1 36,000 
Illinois CentraL ............................................. 253.000 
Iowa Central 9,LW 
Kansas City Railway and Light 18.000 
ICansas City Southern --.--------------- L -----...-.-.-....- 49,000 
h h i g h  Valley 132,000 
L o u i s ~ i l e  and N a s h i l c  - -  1~9,000 
Missouri, Kansas and Texas r4,m 
Missouri Pacific ............................... - - - -  ---------. 133,030 
Montreal Street R.ailmny ------------------------...-...-..- 20,030 
New York, i iew Hampshire and H a r t f o r b  ---------------. 178,000 
New l'ork, Ontario and Western ........................... 33,000 
K e y  Pork Central .--------.---------------.. 220,030 
Nickel Plate -------------.------- .---.- - . - - - - - - - - .  2G,m 
Norfolk a d  c s t c r n  lu),m 
IJorthcrn Paciflc ----.------------------------------.-------. 
Pittsburg, Cincinnati, Chicago and S t .  Louis ---.--------. 
Pcnnsylrania -------.-----.-----.-..-------- ---- - .------ 
Rock Island ----.-----------------.--.--.--- ..- %g 
Reading - - . - - - - - - - . - - - - - - - - - - - - - - - - - - - . .  165,(m 
Southern Railway 46.W 
Southern Pacilic -.----- ------------ ----- - - - - -  640,000 
S t .  Louis and San Francisco ---..-._----------------.---... - 93.W 
7 l c e a s  7 acd Pacific .------------.--.-----------.----... Id,W 
Twin City Rapid Transit -------------.------.------.-----. 3i.000 
Union Paciflc ---.-.--------------------- --- - - - -  - -  - -  - - - - -  :23,00i, 


I t  mill be observed that  from these items alone a n  euor- 
mous amount of revenue will be raised under the corporation 
tax. An amount two or three times a s  large \;-ould be raised 
under a graduated income tax. 


I t  is  not my intention to belittle ~ c : l l t h ,  but, on the other 
hand, I believe it  should be the duty of all  to uphold it  where 
i t  is  honestly procured. The idea that  men like Caruegie, 
now the holder of more than $300,000,000 15-orth of the bonds 
of the Unitccl States steel trust,  escape federal tasation is  
indeed absurd. A few days ago the public was treated to a 
spectacle in I<cw York, in wl?at v v ~ s  known a s  the flunous 
" Gould divorce case," where Nr. George Gould testified that  
the annual share of his brother Hoxmrd in their father's es- 
tate was approximately $800,400; and then, to realize that  a11 
of these enormous fortunes a re  escaping their just and pro- 
portionate share of taxation while the people themselves a r e  
staggering under our present system of indirect taxation, it is  
no wonder to me they cry out for  relief. I f  i t  be the determina- 


tion of the so-called " business interests j 7  in  this country to 
maintain a n  enormous navy a t  a cost of hundrecls of millions of 
dollars annually, a s  well a s  an army, t o  protect and defend 
their various business interests, I insist thnt this par t  of 
the Kealth of the country ought to stand its proportionate 
share of taxation, and I h o w  of no way to compel them to 
do i t  ns  justly and  equitably a s  a n  income tax. [Loud ap- 
plause.] ' 


Mr. SHARP. Mr. Spealier, i t  is with some reluctance tha t  I 
shall cast my rote  for this measure. Though I hare  always 
been, and a m  now, i n  favor of a graduated income tax-for it is 
good Democratic a s  well a s  sound economic d o c t r i n e y e t  the  
circumstances under which this resolution comes to the House 
smacks so much of subterfuge and disingenuous motives tha t  a - 
rote for it seemingly indorses the ruse. Acceptable a s  such a 
method of taxation is conceded to be, I believe, by' a large ma- 
jority of the  Members in  this House, yet i t  i s  difficult to dissoci- 
a t e  from i t s  merits the fact  that  had those Senators by whose 
vote this  resolution comes to the House been sincerely in f a ~ o r  
of such a tax we would be to-day voting for i ts  incorporatiorl in  
the Payne tariff bill, instead of sending it out in the form of a 
constitutional anlendment upon its hazardous journey of success- 
fully runuing the gantlet of three-fourths of the state legisla- 
tures of the Union. Indegd, the situation confronting us is a 
most unusual one. 


Since Congress was convened in special session last Mnrch 
to consider tariff legislation the changes in the rarious plans 
for  raising the revenue have been kaleidoscopic and a t  tiines 
most mystifying. When the bill left thisHouse, i t  had appended 
to i t  a provision for the inheritance tax. Soon after its admis- 
sion to the Senate the  expert tariff snrgeons of that  august body 
removed this appendix, only to hare another complication to 
deal 'with in the form of a corporation ins. The already 
troubled situation over in that  body mas not made more pleas- 
ing by a vigorous presentation of an income-tax provision, most 
ably and pel;sistently advocated for many days by the so-called 
"progressive wing of the dominant party, backed by the 
almost-solid Democracy. To appease this sentiment and a t  the 
same time prereut a revolt threatening the rery ])assage of the 
bill itself, the resolution which n-e now hare before us, provid- 
ing for a constitutional amendment, was finally passed by the 
Senate, in  return for which tQ2 proposition to  tax corporate 
earnings was  to  h a r e  easy sailing. 


S n d  now comes the harrowing runlor that  possibly this cor- 
poration tax, the panscen for prerenting vanishing revenues, 
may be rejected by the conferees-a thing to be del-outly wished 
for  by a very large element of both political parties. Surely, 
if future events justifS this rumor, "for mays that a r e  dark 
and tricks that  a re  vain" the Senate tariff jugglers h a r e  more 
than outdone the "heathen Chinee." 


I an1 aware tha t  the nationnl platform of the Democratic 
party has declared in favor of submitting an income-tax con- 
stitutional amendment and that  oiie law of Congress in~posing 
such a tax has been declared unconstitutionnl by our highest 
court in a close decision; but by no less nu authority than the 
President himself, a t  one time looked upon a s  the bestqualified 
man in the country for the position of Chief Justice of that  court, 
has  it  been declarcd that, in his opi~ion,  a lam prox-iding for 
a n  incon~e t a s  ~ ~ i g h t  now be so fralned as  to be declared con- 
stitutional. hlore t h m  this, in his speeches a t  different times, 
the President has declared in fa! or of the wisdom and .justice 
of a n  iucome tax in one form or nnother. The smne sentiment 
was espressed by ex-President Roosevelt in  his message of 
December, 100G. 


Opponeats of the messure seem to forget that  such a n  iucome- 
tax law jvas in existence in the United States during the war 
and for a short time thereafter; that many niillious of dollars 
li7ere collected under it, and that  its constitutionality was never 
questioned, or a t  least there was no judicial interference with 
i ts  operation. The im~osi t ion of a n  income tax for providing 
reveuues for the GOT-erument is  not an esperimcut a~uong  na- 
tions, for, aside iron1 our own esperieiice during the rebellion, 
i t  has  been tried for more than one hundred ycars in  Great 
Britain, 2nd to-day in that  country i t  yields more revenue than 
any other one form of taxation. For the fiscal year ending 
nIarcli 31, 1000, the rcwnue froin the income tax in Great 
I3ritain and Ireland, with a population of about hnlf tha t  of 
the United States, amounted to $lG5.103,000, derired from net 
incouies of approximately $3.200.000,000. 


Thc very rcccnt report of Spccial Agent Cliarles 11. Pepper 
to the Departn~ent of Commerce and Labor gives some interest- 
illg aud iustructive inforluation concerning the income-tas lam 
of Great Britain. For  the purpose of showing 11ow the incomes 
arc there graded for taxation, let me quote from that rcport a s  
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TTp to date these leaders refuse to amend the tariff bill by 
nddillg an inconle-tas l~rovision on the theory that  it would be 
u~lconstitntionnl. Soiue of the best lawyers in and out of Con- 
gress agree that such all amendment would be constitutional, 
and so strong has grown the demand for this !egislation that 
such an anie~ldmeut would have been :tdded in the Senate had 
not those opposed to the measure proposed a substitute in the 
nature of a corporation tax. The President strengthened the 
forces of those wishing to defeat the iuco~ne t a s  by seuding a 
message advocatiug and advising a corporation tas, which is  a 
stell toward our general income tax. Many who were opposed 
to both chose the latter a s  a t  least the safest course to beat the 
income tax. 


At Columbus, Ohio, on August 19, 1907, Mr. Taft  in a n  ad- 
dress said: 


A graduated income tax rrould also have a tendency to reduce the 
motive for ihc accumulations of enormous wealth but the Supreme 
Court has held an income tax not to  be a valid exercise of power by the 
Federal Government. The objection to  It from n practical standpoint is 
i ts  inquisitorial character and the  premium i t  puts on perjury. In 
times of grcat nntional need, however, nn income tax would be o i  great 
assistance in furnishing means to carry on the Government, nnd i t  Is 
not free from doubt how the Sllpreme Court, with changed membership, 
mould view a nrw income-tas law under such conditions. The court 
was nearly evenly dlvided in the last case, and during the clvil mar 
great sums were collected by an iucome tux wlthout judicial interfer- 
ence and, a s  i t  was tlien supposed, within the federal power. 


When acceptirg the nomination of the  Republican party a s  its 
candidate for President, July 28, 1908, less than one year ago, 
h~ s a i d :  - - - .. . - . 


The Democratic platform demands tw-o constitutional amendments 
one providing for an income tax and the other for the election of ~ e u a :  
tors by the people. I n  my judgment a n  amendment to  the Constitution 
for a n  income tax is not necessary. 


At that time, and prior to the election, Mr. Taft  did not think 
that a n  amendment to the Constitution for an iucome t a s  was 
necessary, and that " a n  income tax can and should be derised 
which under the decisious of the Supreme Court will conform 
to the Constitution." 


The Dei~locrats will give this resolution their united support, 
but they think nonr, like Mr. Taft  expressed himself less than a 
year ago, that  an inconle tax can be devised without waiting for 
the tedious and uncertain result of submitting this anieudule~lt 
to the separate States, nrhen a mere refusal to act by 12 States 
will result in its defeat. 


The tarifl-tas system has qradually turned over the earnings 
of the masses to the comparatively few favored individuals who 
a re  specially benefited by this system of taxation. This favored 
class would be conlpelled to contribute their share to the sup- 
port of the Government by a11 income tax. The tariff t a s  is 
levied entirely upon consumption. The laboring lnan must es- 
pend his inco~ue for food, fuel, clothing, and tools of industry, 
and these tascs are heavier upon the necessities. The incomes 
of the rich escape federal taxation. Gorernuicuts are  co!~sti- 
tuted for the purpose of securing to manliind personal liberty. 
seci~rity, and tlre rights of private property. The Go~ernmeut  
protects the property of the rich and poor alike, alld the former 
should pay their share toward supporting the General Govern- 
ment. In  IS72 Senator Sherman said in the Senate: 


A few vears of further esnerience will convince the u - l ~ n l o  h a ,  ,v - - - - - .- - 
our tha t  a system of nlitionai tases which rests t h e ' ~ . & & Y ~ ~ ~ d &  
of taxation on consumptlon and not one cent on property or income is 
lntriusically unjust. While the expense of the National 1:overnment is 
largely caused by the protection afforded to  propcrty i t  is but right to 
reouirc nronertv to contribute to the narment of those PxrwnwS ~t =ill - 


not do i o  say 'that each person con6uiues in proportio<-ii 
This Is not true. E~eryoue  must see t h a t  the consumptlon 
does not bear the same relation to  the consumption of the 
income of the one compares to the wages of the other. 
accumulates this injustice in the fundamental basis of our 
be felt and forced upon the attention of Congress. 


- -  
1 his means. 


of the rich 
poor as  the 
As wealth 


system will 


The iucome t a s  is a mcnsure of justice. The people will pay 
in proportion to their financial ability to pay. I t  will tax 
wealth in proportion to i ts  abuudance rather tllan poverty ac- 
cording to its ~iecessities. Federal tasation is not levied upou 
the wealth of the country. I t  is imposed by way of tases. 
interllal-rcvcnnc duties lcvied upon liquors and tobacco used, 
and the import (luties lericrl npo11 the clothing used aud articles 
necessary for their comfort. The millionaires Day only on 
what they eat, drinl;, wmr,  and on what they Use, and this is 
true of the poorer citizcus l i l ie~~ise.  


The wealthy nian ~ualies no othcr contribution to the support 
of the Goverun~cnt; nothiug for the army which protects llis 
n-ealtli; nothing for the judiciary which settles his property 
rights; nothing to the support of the administrative depnrt- 
meut of the Government which executes the law that  insures 
the safety of his l~roi~erty.  They pay upon the necessities of 
life a s  the poor man does, and contribute lnore only ns their 
necessities are larger. The Payne-Aldrich bill carefully forces 


from the latter a smallcr contribution upon the articles which 
he uses than the articles used by his poorer neighbor. 


I t  is not eren suggested tha t  wealth should pay all  the taxes, 
but it is both reasonable and just that  i t  should b & ~ r  a portion, 
a t  least, of the public burden. I t  has  erer been the pride of the 
Denlocratic party that  i t  was  the poor man's party and has ever 
fought for his rights. Our party has e re r  contended that the bur- 
dens of the Government should be a t  least partially shifted from 
the backs of the poor to those who can bear i t ;  to divide them 
burdens between wealth and consunlPtion ; to divide them between 
the man who has nothing but his labor and the man who has  
incomes many times greater, derived from fortunes made by 
others; to  compel the men who a re  wealthy by reason of tariff 
legislation to divide the burdens of the  Government with the  
people whose earnings a r e  compelled to flow by legislation t o  
increase the wealth of the favored beneficiaries. 


Our party would protect the poor and rich alike. We make 
no fight 11pm wealth. It should be protected to the same extent 
a s  the property of the poor. I t  mill protect and guard the prop- 
erty of all, but i t  would never neglect the rights ~f the poor t o  
satisfy the avarice of wealth, but would force al l  alike to con- 
tribute to the support of the Government that  both may enjoy 
i t s  blessings, and both should help carry i t s  burdens. "Equal 
aud exact justice to  all." 


The position of the Democratic party is tha t  Government has  
uot the right to levy taxes of any kind except for the support of 
the Government honestly and economically administered. Tha t  
not a ceut should be taken from the people but eaough to pay the 
espenses of the Government, and especially should the burdens 
of taxation be not placed upon the many for the especial beuefit 
of a favored few. Under the pernicious system of taxation 
provided in our Republican tariff laws, the wealth of the coun- 
t ry has gradually accumulated in the hauds of t h e  favored few. 


This system has made millionaires from money dran-n from 
all of the people. After the ciril mar the Republican party 
readjusted the system of tasation and relieved the rich by re- 
pealing the tax upon incomes and instead increased the tases  
upon the poor. For  every dollar that  goes into the Treasury 
from the customs duties $20 go into the hands of the benefici- 
aries of the Iav. The proposed Payne-Aldrich bill will not 
lessen those unjust and forced contributions, but will only in- 
crease the amount taken fqom the people. 


Cooley in his work on taxation says : 
Takinq everything together, nothing can be more just a s  a principle 


of taxation than tha t  every man should bear his share of the burdens 
cf zovernment in aroportion to  his wealth. - . . 


We had a n  income tax during the war, and i ts  first collection 
was in 1S63, when the amount collected reached two and three- 
fourths millious of dollars. That  lam provided for a tax of. 3 
per cent on all  iucomes over $GOO and not more than $10,000, 
2nd 6 per ceut on incomes above that  amount. The law was 
amended several times during the mar, and the largest amount 
collected in any one year was in 1S67, when the amount mas $66,- 
C!lT,429.34. The total anlount collected from the iuco~ne tax  
was $34G,967,3SS.12. The law was finally repealed, and i ts  re- 
peal lvas the result of a united effort nlade by those who wanted 
lligh tariff rates and the main dependence of the Government 
to be upon i ts  Customs dllties. 


The Republican party had not then beconle the representative 
of organized wealth, aud i t  had not yet become the servant of 
tariff beneficiaries. I n  lSOi the income tax was again ingrafted 
up011 our statutes by a Deiuocratic Congress, but it  failed to 
receive the support of the Iic ;~ublican party, and was denounced 
a s  populistic and socialistic. 


The CONGRESSIONAL RECORD for June 2S, 1894 (vol. 26, pt. 7, 
p. 6934), shows that  every Republican Rfenlber of the present 
Senate who was in the Senate in IS94 voted to strike from the 
tariff bill the sectiolls providing for a n  income tax. These 
Senators were BLDRICII, CULLOM, FRTE, GALLIKGER, HALE, and 
P E R I ~ I ~ S .  


In  the House m r e  a large number of IZeiubers who a re  still 
serving here, and while the income-tns provision ~ v a s  uot voted 
on a s  a separate proposition apart  froin the internal-reveilue 
feature of the bill, yct none of the Xepublicau nlen~bers llow 
here recorded their votes in its favor. 


No Republican national platform ever declared for an iucome 
t a s ;  no voice of approval or syml)atl~y was ever uttered in 
their co~iventions. The prol~osition x i s  deuounced by every 
Republican spealier in the ca~nl)aig~l  of 1SN. The Democratic 
party has co!lsistently and uniformly adl-ocnted the enactment 
of a n  incoiue tax. President I;oosevelt, in n nlessage to Con- 
gress December 3, 100G, said : 


I'UESIDEST 1100S12~EIX'S AICSSAGE O F  DBCEXBER, 100G. 
* * '* In  addition to  thcse there is every reason xvhr nest 


our syatcm of taxation is revised, the National ~ o r c r & e n t  should 







fi11nl 1,nssagc for tthe rc:~son that  i t  n-as a revision ngvarii in- 
stead of don-nnard and was a ~ io la t ion  of the pledge made to 
the people. 


The bill then vent  to the Senate; and that  body has  nlade i t  
EO much n-orse thnn the IIouse bill tliat the people who de- 
nounced, riglltfnlly and vigorous1~-, the House bill would now be 
glad to see Congress adjocnl and let the Dingley rates stand, 
~ i c i o u s  a s  they :Ire. The Dingley bill n-as bad, the'Payne bill 
T a s  Ivorse, 2nd the Aldrich bill is  infinitely worse than either 
of them, and has justly aroused the indignation of the peor~le, 
who Irere promisrd and expected relief from escessive taxation 
through a reduction of the schedules below the present rates. 


Mr. Speaker, I heartily ccnlnlend both Democrats and Repub- 
licails in the Senate n711o made a terrific fight for  a n  honest re- 
vision, and I earnestly denouilce both Ilcpublicans and Demo- 
crats \rho joined with Senator &JIRICH in the passage of a bill 
which is the most wicked of any tariff bill ever passed by a n  
Anlerican Congress. I am exceedingly glad of the fact that  only 
one Democratic Senator voted for the bill, and an1 also pleased 
to note that Senator BEV~BIDCC was one of ten Republican Sena- 
tors ~ y h o  roted against it, aud assigned a s  a reason that  i t  n-as 
a violation of a party pledge and a n  injustice to the American 
people. I mas also 1)lcased with the active interest taken by Sen- 
ator SHIVELP t o m r d  the reduction of dnties a11 along the line. 


The action of the Senate in dealing -9th the tariff enlphasizes 
the fact that   re have too many millionaires in tha t  body and 
that  a few high-price fuuerals would be a good thing for the 
country. As I am informed, there are  now in the United Statcs 
S e ~ a t e  35 nlilliouaires representing over $140,000,000. What 
can the ~ e o &  expect a t  their hands but legislation designed to 
aid the sl~ecial-grivilegecl class. I surely hope, Mr. Spealier, 
tliat the day will soon come when Seilators will be elected by 
a pop~ilar vote of the people, and that the United States Senate 
mill no louger be the dumping ground for millionaires, who hare 
nothing in cominou with the plain peoplc. The past tventy-five 
years has witnessed the enormous increase of individo:il aiict 
corporate fortunes in this country until the millionaire is  no 
longer a mrity. This fact has serred to develop the insolence 
and arrogance of wealth until intelIectua1 e n d o ~ m e u t s  a r e  
dwarfed in its sordid presence and moral character lies llros- 
trate in its iuthless path. 


The power to rule inen by intellectual alld moral force, the 
test of stateaiimnship of a former day, is  fast passing away, 
while n-calth, the nncro\vned king, oftentinles lacking both and 
coreting neithcr. arrogantly seeks to rule in  a domain where it  


f is  only fitted to senc .  I t s  alinr has  been erectecl in every com- 
munity and its ~ o t a r i e s  are  found in erery honsehold. Patri- 
otism has giveu place to niaterial espediency, and the lore of 
country is sup!)lanted by the lore of money. An a1)tness for per- 
centages and the succcssfnl ma~i i~u la t ion  of milroqds and stoclr 
boards are often regarded a s  the most essential of senatorial 
equipments. 


Mr. Spealrer, there is  another elemeut more dangerous to the 
liberties of the people than that of indiridual 11-ealth in i ts  ill- 
flnence on tlie election of Senators. The wonderful gro11-th of 
our country has been greatly accelerated by the coicbinstiolls 
of n-ealth in corporate forms. These in tllcir proper slilleres arc  
to be encouraged rather thnn condemned; but when they  lea^ c 
their legitinlate fields of operation and seek to control, against 
the interests of the peoDle, the legislation of the country, 
whether they be iailroads, corporations, or trusts, or combines, 
they will meet n i th  the indignant protests of all  true friends 
of the people. 


The number of employees in their control, the concentratioll 
of great wealth in their trensnries render their admnces lllost 
ellticiug and their approaches most insii)u:~ting. Their interests 
a re  guarded b~ the ablest nicn of each coinmmlity, and, if public 
rulnor be true, they can lay their l~auils 011 representntivcs of 
the ~ e o l ~ l e  in illany of the legislatures alld claiul t lmu a s  their 
own. 


If the people dare to seek relief froill their esactious, they arc  
nlet by the agents of the corporations, who atteinpt to thn-art 
them a t  every step. A11 that sl~rcnducss, nuclncity, :uld money 
can suggest is  rcailily a t  their commanil. The legislature is 
inraded, aud the rights of the people give place to the esac- 
tious of corporate power; whilc he ~ v h o  can se r le  tllc corgo- 
ratious .by his control of a lerisl,~ture, by intrigne, artifice, or 
persnaslon, against the dem:lnds of the l~cople, is  regarded in 
iuoaerli days a s  fully equipped for senice in the United States 
Senate, where in that  larger field his l,o~\-ers call he utilized for 
the beuefit of the c0rl)orations he s e n  -5. 


The standard for the exalted position of Clliteil St:~tcs Sena- 
tor is thus debased by corporate influence. The \\-ire-pullcr 
and the intriguer are  often l~referreci to  the statcsmall anrl 
the patriot, tuld the proud title of United States Sellator has 


lost much of its pon-er in the snsl~icions ~yhich lurk in the public 
iniud as lo  the mode, conditions, and xcquirenlents of thcir 
selection. 


Mr. Speaker, I hope the day n-ill soon come when tthe United 
States Senate will be con1l)osed entirely of men who represent 
more loyalty and less wealth, more patriotism and less plu- 
tocracy; men who love their comtl-F Illore than tbeir money. 
When that  body is  so mrde up, such tariff bills a s  the one we 
a re  now considering will never elnanate fronl that  end of the 
c~pitol. 


Mr. Speaker, the bill a s  i t  comes to us  from the Senate mill 
bear heavily on practically al l  the people, and especially those 
who work for wages. Sellator LA POLLETTE has shown that  on 
clothing alone the people will be robbed of $120,000,000 an- 
nually, and thiq is but one of a tlionsand items where silnilar 
extortions will be practiced. This bill will materially increase 
the cost of living all  along the line, and those who a re  now 
struggling to make both ends meet mill find their task still 
harder. Practically a11 the necessities of life a r e  hcarily taxed 
under this bill, and the burdens a r e  heaviest on the cheaper 
class of goods consuined by the poorer people. 


The cotton manufacturers a re  given a prohibitire duty and 
have an absolute nlonopoly on tlieir finished product. On $G.?Ei 
worth of cotton cloth, such a s  is  used by the plain people, there 
is  a tax of $1.57; under rhe Dingley law 100 yards of unbleached 
sheeting was tased $4, while under this  bill it is taxed $6.06, 
and the same is true a11 through the cotton schedule. Three 
dollars' worth of ordinary cotton stockings is iaxed $L65. 
STThile the cotton schedule is  bad, the woolen schedule is worse. 
On a woolen suit of clothes costilig $16, there is  a t a r  of $O.SO; 
25 yards of worsted, valued a t  $60, are  taxed $7.10; 25 yards of 
cheap flannel, xalued a t  $8.75, are  taxed $3.26; $7.50 worth of 
cheap ~voolen hats a r e  tased $4.7G, aud so i t  goes all through the 
woolen schedule. These are  only n fern of the 4,000 itenis of 
the bill, but they show the extent Senator ALDRICH alld his fol- 
101iers are willing to go for the benefit of the highly protected 
industries of the S e w  England States. I t  is  estimated by those 
n-ho a l e  in a position to know, that  the duties carried in this 
bill n-ill yield annually to the n-oolen manufacturers over $100,- 
000,000 in excess of what ~ ~ - o u l d  be a fair profit; that  the 
cottoil schedules mill ellable the cotton manufacturers to  charge 
$N,000,000 each year for their products more than would be a 
reasonable profit; and that  the lnanufacturers of hosiery and 
gloves will be able to  charge a s  long a s  they can hold their 
breath u\-ithoui danger of foreign competition. 


Mr. Spealrer, you h a w  sent this bill to conference without 
giring us an opportunity of voting against the Senate amend- 
ments, and n-hat may \?-e expect from the conference. Eren if 
that  conmittee had ixt been packed with " stand-pat " ASem- 
bers of both the House and the Senate, the best we could expect 
n-ould be a compromise bet~veen the P a ~ n e  bill, which is a 
higher bill than the Dingley bill, and the Aldrich bill, which is 
20 per cent higher than the Payue bill. TO be sure, however, 
that  but few of the S47 Senate ainendlncuts may get away, the 
Spealier has appointed on the conference committee only those 
on thc Repub!ican side who a t  all  times have stood for the 
highest duties and who are in hearty sympathy with the Aldrich 
bill. 


Instcad of selecting the House conferees in the order of thcir 
seniority, a s  v a s  clone in the Senate, the Speaker ignored Rep- 
rescntaiives HILL, of Counecticnt, and X ~ D I I A N ,  of California, 
1~110 ha\ e stood for some reductions, and appointed Re~resenta-  
t i ~ e s  C a ~ n i - n ~ ~ r  c ~ ,  of Iiausas, and FORDXEY, of JIichigan, who 
a rc  " stalldpatters" of the most pronouncccl type. Therefore 
i t  is  safe to say that  <Be bill a s  linally reported  rill be sub- 
stnutially the Aldrich bill, and the nanle of the 33011. SBRCNO E. 
P a m s  will f o r e ~ e r  be forgotten so f a r  as  tariff legislatioll is 
conccn:ed. Whcn the bill is  linally actcd upon, I shnII rote 
agniwt it, to tlie end that I may not be held respollsible for 
such ~ i c i o u s  legislntion imposed upon a n  outmgcd ~ubl ic .  


Mr. Spealrer, I shall watch nit11 innch ailsicty the actiol~ of 
the I'resident, who assured the country that  the tariff should 
be reliscd do~vnwnrd. While I am cscccrliilgiy ansious to get 
away, I\-& if the President nil1 reto this outrageous measure, I 
will gladly remaill indefinitely aud stnncl  lo^-ally by hiin uutil 
his pledge is  fully ant1 coinpletely kept. If this bill becomes a 
lam. the sugar trust will col~tiuue to rob the Alnlcricnn peoplc 
of $55,000,000 annually, :lnd the wooleu innuufnct~ilers will con- 
tirluc to exact from the consumers over $100,000,000 each year 
in excess of what is a fair profit; the TTnitecl Stntcs Steel Com- 
pang will contiuuc to ex1)loit the pcolde of inillions annually. 
llvhile the 460 trusts set out in A f 3 0 d ~ ' ~  Al:luunl will build up 
colossal fortunes wrung froni the pocltets of the \v~r l i i~ lg  l~cople. 


31s. Speaker, on behalf of the laborer, r h o  n i t h  his dinner 
bucltet in his hand finds his way to his dfiily ~ o r l c ,  who will be 
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compelled to pay more for the necessities of life, and who a1 
rcacly has a hard time to feed and clothe his family, I protesl 
:~gaiust the pass.lge of this bill. 011 behalf of 9,000,000 poor 
working girls, who will be compelled to pay more for their 
dresses, more for their hosiery and gloves, more for ererythin; 
thcy wear, I earnestly proPest against the passage of tliis un 
just mcasure. In  the uame of the farmers, who will be corn. 
l~el led to sell on a free-trade market and buy on a protected 
market, and in the name of the retail merchants all  over the 
country, who will be compelled to pay more for what they bug 
and charge more for what they sell, which will involve them 
iu much embarrassment with their patrons, I now protest 
against the passage of this iniquitous measure a n d  confidently 
hope the Presideut will Beep his plighted faith with the  people 
and reto the bill. 


The action of Congress, Mr. Spealrer, is  a keen disappointment 
to  the American people, and especially to the toiling millions 
who mere expecting a t  least partial relief from the burdens of 
excessive tasation. 


Mr. CLIKE. Mr. Speaker, I shall vote for the submission of 
f i e  income-tax amendment to the  Federal Constitution bectluse I 
bave ~ l n ~ y s  belier ed it to be one of the most equitable and just 
sys ten~s  of taxation. I n  doing so, however, I incorporate with 
my vote my understanding of the present conditions surround 
ing the disposal of this measure. I very much believe the lead. 
e r s  of the Itepublican party in Congress are  not sincere, and 
do not really want to amend the  Constitution so tha t  a n  in- 
come tax CRU be laid nritliont doubt of i ts  constitutionality. 


Some of the most influential men in Congress, now adring 
that  the  proposed amendment be submitted, a re  known to be 
unalterably opposed to the imposition of a n  iucome tax. In 
my opinion the  reason for the enthusiastic support this measure 
is  receiving from leading Republicans, both in the Senate and 
the House, is to comlxit the country and Congress to the theory 
that  Con.gress can not now pass a valid income-tax law which 
the  Supreme Court would uphold a s  constitutional, if required 
to  pass upon it, aud thnt therefore the amendment is neces- 
sary. That assun~ption would put the entire matter in abey- 
ance for a t  least three or four years. Then, too, a submission of 
such a n  amendment would require three-fourths of the States 
to  ratify i t  before it  could become effectiw, and if the enemies 
of the income tax could defent i ts  ratification in  12 States 
the  entire question would be forever put a t  rest. 


Congress has been in session now four months devising ,meas- 
ures to produce rerenue to meet the  ordinary expenses of the 
Government and a t  the same time protect the interests t h a t  
have found especial favor a t  the hands of the Itepublican party 
and meet the deficit of nearly $100,000,000. During all  this time 
no man has risen in his place and denomlcd the iuconle tax a s  
an inequitnble and unjust measure. R'o objection has been 
made to it, except that  it  was inquisitorial in character aud 
should be applied only in times of great nationnl stress. 
KO man has dared to oppose it  because it asks great nlasses 
of wealth, in most instances wrung from the people under a n  
iniquitous high-tariK policy that  no one subscribed to except 
the parties who are especially benefited by that  policy, t o  pay 
their fair share of tares. 


I believe in an income tas because it  tases  what a mall really 
has. I t  tases wealth, not want ; accumulated possessions, instead 
of consumption. I t  responds to the ideal Democratic doctrine of 
tasation, viz, that  taxes ought to  be laid proportionately upon 
those who are best able to bear them. All tases a re  burden- 
some, and when they a r e  assessed so as  to reach those who a r e  
best able to bear them they a re  then correctly apportioned. 
The w r y  fact that both the House aud the Senate added n new 
source of revenue to their respectire measures is a confession 
t h a t  the general tariff bill finally framed would not produce 
sufficient rercnue. 


The doctrine that Congress had the pover under the Con- 
stitution to lay an income tax was the theory and in part the 
practice of this Government for nearly one hundred years. 
There hnd been full acquirseencc in thr  coustitutioual power of 
C o n q ~ s s  to enact such legislation. The act  of 1861 taxed in- 
comes " derired from any kind of property or from any pro- 
fession," and that  nct was amended in 1SG4 aud a t  various in- 
t e rwls  after till lSi0. I t s  constitutionality was not questioned 
and it  was a fruitful source of revenue. The decree of thc 
Supreme Court of the United States declaring the inconie-tax 
lnw of IS94 unconstitutional surprised and shocked not ouly the 
leqal fratcrnily of the land, but the great n~nsscs of the people, 
who h:id so Ions bclier'cd 2nd acted upon the belief that thc 
law was secure in its constitntional guaranty. That  general 
opinion, with all due respect to  the  court, is still generally ad- 
hered to. 


Public thought has naturally turned toward the theory of 
tasing incoules bect~usc of the magnitude of industrial and cor- 
porate fortunes that hnve escaped their share of the bnrdens. 
The ratio of investments in real and personal property has ma- 
terially changed in two decades, the personal holdings being 
vastly greater than twenty years ago. The public mind, view- 
iug with alarnl the increasing power of these ras t  combinations 
of wealth and their threatened menace to our fulI and free en- 
joyment of our institutions, looked about not only for a remedy 
to prevent the possible evil influence, but to check the growth 
of these accumulations, and a t  the same time reach them for n 
fair  share of the. taxes they should justly contribute to their 
o m  support and that  of the General Government. 


I was in  full acrord with our President when h e  questioned 
the necessity of a constitutional amendment, a s  declared in the 
Democratic platform adopted a t  Denver. The President, in his 
ncceptance of t h e  nomination for the Presidency by the Repub- 
lican party on July 25, 3308, said: 


The Democrntic platform demands two constitutional amendments 
one providing for  an income tax and the other for the election of thd 
United States Senators by the people. Ia my judgment, the amendment 
to the Constitution for a n  income t a x  is not  necessary. 


This was not a conclusion hastily arrived a t  by the President; 
he  had a year before spoken on this subject. On August 19, 
1007, in an address delivered a t  Columbus. Ohio. he said: , . - .  


A graduated income tax would have the tendency to  reduce the motive 
for  the accumul3tion of enormous wealth but  the Supreme Court has 
held an income tax not to  be a valid exeicise of power by the Federal 
Government. The objection to i t  -from a Dracticai s t a n d ~ o i n t  is i t s  
inquisitorial character and the premium i t  puts  on orjury. In t i m a  
of grcat  national need, however, an income tax mou?d be of great ns- 
sistance in furnishin.. revenue to carrv on the C ~ v e r n r n ~ n t .  2nd it i~ 
not b a e  from doubt h6w the Supreme Court withchaGjXme;; ;ber&i6 
would view a new income-tax law under &cb conditions. The court 
was nearly evenly divided in the last case, and durinq the clvil mar 
great sums were collectrd bv an income tax without judicial interfer- 
ence and, as l t  was supposed; undcr the federal power. - 


The  income-tax law of IS94 was declared unconstitutionaI by 
I bare majority of the court, and in the decree all four of the 
judges dissenting filed opinions. The President, knowing t h e  
rery nnrrow margin under which this opinion obtained, the 
5rcumstances under whick it was rendered, the opiuion of 
minent  judges that  the decision was unsound, the changed per- 
sonnel of the court, believed the question ought again to be 
submitted for review. So strong was he of the validity of an 
mcome-tax law, properly drawn, that  he did not hesitate to say 
 hat the question should be again presented. Courts in  all the 
States hare reversed their opinions on  important and momcn- 
!om questions, and that  without any reflection upon themselves. 
[n view of the great difficulty involved in ameuding the Con- 
stitution, and justly so, too, would it not have been wise to have 
gassed an income-tax law and aslied the Supreme Court to 
 gain pass upon the question? If the court should deny to the 
federal power the authority, there mould still be left to  us  the 
:ourse me a r e  now pursuing. 


Rut, Nr. Speaker, the President did not insist upon a n  in- 
:ome-tax measnre when he convened Congress in this extraor- 
unary session. When the Nays  and Rleans Committee submit- 
.ed what was lrllomn a s  the " Payne bill," it  included a n  in- 
aeritance tax, which it  mas said was included z t  the special 
nstance and request of the President. The bill passed this 
~ o d y  with tha t  provision. After the bill was taken up in the 
Seuate, the President of the United States sent a special mes- 
;age to Congress, suggesting the adoption of what is  h o w n  as 
he :'corporation tax," assessing all corporations 2 per cent 


the net income of the corporation in excess of $5,000. The 
Senate eliminated the iuheritnnce tax and substituted the cor- 
joration tax. It is  n matter of general knowledge t h a t  the 
ending members of the Finance Committee in the  Senate a re  
)pen and arowed enemies of the income tax, and tha t  the ac- 
aeptnnce of the corporation-tax fetlture for the inhcrltance tax 
1s incorporated in the House bill was for  the sole and only 
Iurpose of defeating the income tax. I t  was also reported in 
he press and among the Members of both Houses, and there 
xis been no den~nl  of the fact, that  personally there was a s  
nuch objection on the part of lending members of the li'innnce 
2ommittee to the corporation tax  as  there mas to the income 
ax. Yet the upper House of Congress proposes t o  submit a 
*onstitntionnl aulendnient to  the people in order to g i ~ ~ e  Con- 
ycss the authority to do what leoding Senators declare they 
Ire opposed to. 


Can there be much speculatioil a s  to the purpose of submitting 
h c  proposed amendment? Kot only can the G Eew En~; land  
;tntcs t l ~ t ~ t  11:lrc frown " rich hcpond the dreanl of avarice," con- 
rihntml hy the f r m t  Central West. with (i otilcr States that  
lare  enjoyed a partnership in the plunder, defeat the proposed 
~mendment, but  even though the full number of 12 States di- 







That  is  what the majority is  playing for, and ihis mill continuf 
until the ninsscs luste3d of clnsses control the Government. 


But while Preside~lt Taf t  has advocated my proposal tasing 
the corporation dirideuds, the Scnate manageci to somewhere 
or other drop the inheritance-tas clause mhich the House bill 
contained, really the only redeemiug feature of our bill. If 
these geutle~nen a t  the  othcr end of the Capitol really beliere 
that  the people will forget about the inheritance tax they are 
doomed to disappointment. I can assure them that  the masses 
a re  only beginning to become class conscious. They a re  a t  last 
following the footsteps of the class-conscious rich, who hereto- 
fore have ruled the Nation and esploited the masses. That  t a r  
clause was omitted so that  the rich people in the few New Eng- 
land Republican States will not be obliged to pay their fair 
proportion of their taxes, somethiug which they a re  not doing 
a t  present, notwithstanding that  they a re  the greatest bene- 
ficiaries under the present protective system. 


I repeat, Mr. Speaker, that  the  income a s  re11 a s  the inher- 
itance tax is a just tax. It is  a t a x  upon property and wealth, 
and not upon the man Why should n-e tas ,  a s  n-e a re  now 
doing, erery man, woman, aud child equally, irrespectire oi 
the protection they require; whether their earnings a re  a dollax 
a day or a dollar a minute; whether they ealn $900 a year or 
manage to squeeze from the PrOCeedS of special legislation hun- 
drcds of thousands, yea, millions, of dollars a year? The cotton 
mills of the East  require battle ships of the Dreadnought class 
t o  keep open the door of Cotton consuming China. The bankers 
of W:i11 street a r e  ready to force a fight in the f a r  East to 
secure a share in the swag of Chinese railroad csploitation, 
while the masses a re  required to pay the bills of these vast 
armalllents from their petty needs. ground from them by indirect 
tasatiou, and yet the  accumulated w n l t h  for whom all this 
lnilitary and naval expeuditure is made refuse to  pay their 
share of the country's espeuses. Why should the masses be 
taxed by indirection more in proportion to their iucome under 
the present system of exploitation, which barely lets them elre 
out their existence, and go on enriching by their labor, than 
those who hare  more than they can eyer use or want? I say 
t o  you, Mr. Speaker, tha t  we should tax the property and the 
accumulated wealth of the COnntry, and not throw its burdens 
on those yet unborn. 


Right here, permit me to read what former President Roose 
velt said on the inheritance tax. I quote fronl a recent article 
of his entitled " Give me neither poverty nor riches." Listen! 


This indicates tha t  the ex-President and the present Presi- 
deut agree with a l~ro~os i t ion  advocated by my party and cham- 
pioncd by myself for a great many years: 


The movement which has become so strong during the past few years 
to secure on behalf of t h e  Nation both a n  adequate supervision of and 
an effective taxation of vast fortunes, so fa r  a s  their husiness use is 
concerned, is a healthy movement. I t  aims to replace sullen discontent, 
restless pessimism and evil preparation for revolution by a n  aggressive 
healthy dctermingtion to get  to thc bottom of our troubles and remed; 
t h ~ m .  


The multimillionaire is not per s e  a healthy development in this coun- 
try. If his fortunc rests on a basis of wrongdoing, he is a fa r  more 
dangerous criminal than any of the ordinary types of criminals can pos- 
sibly be. If his fortune is the result of great services rendered, well 
and qood' be desclrcs respect and reward for such service althouqh 
we must &member to Pay our homage to the service itself Lnd not ko 
the fortune which i s  t h e  mere reward of the service; but <,hen his for- 
tune is padsed on to some one else, who has not rendered the service 
then the Kation should impose a heavilv graded progressive inheritam; 
tax, a ~ingular ly m ~ s c  and  unobjcctiona'l~le kind of tax. I t  would be a 
particularly good thing if thc tax bore heal-icst on absentees. 


And non- I shall insert parts of what Hon. W. J. Bryan 
said on the floor of this very House, when speaking to the in- 
coinc-tax amendnlcnt of the Ti lson bill, fifteen years ago : 


Extracts f:om a speech delivered bv Don. William 3 Bryan on the  in- 
come tax in the House of Bepres&tatives, ~ a n u a r y  30, 1894. Mr. 
Bryan said : 


Mr. C ~ . \ r x x i x  : What is this bill which has brought forth the vehem- 
ent attack to which we Il:~vc just listened? I t  is a bill reported by the 
Committee on Ways and 1Icn11s. n s  the complcmcut of the tariff bill. 
I t ,  together with the iar iE measure already considered, provides the 
nccessnrv rewnue i'or thc sunnort of the Gorernmcnt. * * * 


than af ty years. 


I n  Prussia the incomc tax has been in operation for  alwut tn-entv 
years '  incomes under 900 marks are  exempt :md the t a s  ranges fro& 
less than 1 per cent to about 4 per cent, nc'cording to t ~ l c  size of the 
incnnw - - . . -. . 


Austria has  tried the income tax for thirty years, the exemption Being 
about $113, and the rate  ranging from 8 per cent up to 20 per cent. 


A large snm is collected from an income tax in I t a ly ;  only incomes 
under 577.20 are e x e m ~ t ,  and the rate runs un as  hirh as 13 ncr cent - --a- 


on some incomes. - 
I n  the Netherlands the income tax has been in operation since 1823. 


At present incomes under $260 are exempt and the ra te  ranges from * 
per cent t o  3; per cent, the latter rate 'being paid upon incomes in 
excess of $3,280. 


I n  Zurich, Switzerland, the income tax has  been in operation for 
more than half a century. Incomes under $100 are exempt, nnd the 
ra te  ranges from about 1 Der cent to almost 8 ner cent. nccordinrr to the 
size of the income. 


- -- 


It will be thus seen t h a t  the income tax  is no new device, and i t  
will also be noticed t h a t  the committee has pro osed a tax hghter in  
rate  and more liberal in  exemption than t h a t  &osed in any of the 
conntries named. 


If I were consulting my own preference I would rather have a 
graduated tax, and  I believe tha t  such a t ax  could be defended not 
only upon principle, bu t  upon grounds of public policy a s  well '  but I 
gladly accept this  bill a s  offering a more equitable plan for m a l h  up 
the deficit in our revenues than any other which has been propose2 


D * 8 5 4; 0 0 


Rut  gentlemen have denounced the income tax a s  class legislation 
because i t  will affect more people in  one section of the country than i6 
another. Because the wealth of the country i s  to a large extent cen- 
tered in certain cities and States does not make a bill sectional which 
imposes a tax in  proportion to  wealth. If New Pork and Massachu- 
set ts  pay more t a x  under this  law than other States, i t  will be because 
they hare  more taxable incomes within their borders. And why should 
not those sections p a s  most which enlog most? * i * 0 * 


It i s  hardly necessary to read authorities t o  the House. There is no 
more jnst tnx upon the statute books than the income tnu nor can any  
t ax  be proposed which is more cquitablc : and the princjpie is sustained 
bv the most distinguished writers on political economy. Adam Smith 
s a y  : 


The subiects of ererv state oucht to contribute to  the sunnort of 
the iGvernmknt a s  near15 as  possifile in proportion to their r&&pxtive 
abilities: tha t  is, in proportion to the revenue which they respectively 
enjoy under the protection of the state. I n  thc observation or neglect 
of this maxim consists what is called the equality or inequality of - .  - - 
taxation." 


w l p  income tax i s  the onlv one which reallv fulfills this  reauirement. 
 BUT-^ i s  said t h a t  we single out  some persod n-it11 a large iccomc and 
make him pa7 more than his share. And let  me call attention here to 
a fatal  mistake made by the distinguished gentleman from New Pork 
Mr. Cockran. You who listened to  his speech would have thought - -- 


t h a t  the income tax was the onlv federal t a x  proposed ' SOU would h k e  
qnnnnsed t h a t  it was the obiect bf this bill to collect the entire revennp 


fome whfch he enjoys. 
T read the other dav in the New Tork World-and I zladlv ioin in 


ns&ibinZ praise to  t h i t  grcat daily for i ts  couraceous fi&t upon t h i s  
subject in behalf of the common p p l e - a  description of the home of 
the  richest woman in the United tates. She o m s  property eshmated 
a t  $60.000,000 and enjoys an income mhich can scarcely be less than 
$3 000 000 yet she lires a t  a cheap boarding house and-only spends a 
fe& h1;ndrEd dollars a vear. That  woman. nnder vour indirect svstem of 
inxatiou, does not  paywas much toward the support of the ~ed&.a l  GO< 
ernment a s  a laboring man whose income of $500 is spent upon his familx. 


Whv. sir. the gentleman from New Pork, Nr. Coclrran. said tha t  the 
noor ate ounoseci to this tax because tbev do not want to be denrived 
6f participjiion in it, and tha t  taxation idstead of being a sign of-sern- 
tude is a badge of ireedom. If tasation is a badge of frcedom, lct me 
assure my friend thnt  the poor people of this country are covcrcd all 
over with the insignia of freemen. 


Notwithstanding the  exemption proposed by this bill, the people 
whose incomes a re  less than $4,000  ill still contribute f a r  more than 
their iust  share t o  the sunDbft of the Gorrenment. The centlenmn 
says t h t  he opposes this t n y i n  the interest of thc poor. Oh -sirs, is i t  
not enou-11 to  betray the cause of the poor-must it be done \<ith a kiss? 


Wouldait not be h i r e r  fo r  the entleman to flinp his burnished lnnce 
full in  the face of the toiler. an8 not "lead for  the mea t  fortunes of 
this  country under cover of the poor-mnn's name?- The gentleman 
also tells us t h a t  the rich will mlcome this tax as  a means of sccuri~ig 
greater power. Let  me call your attention to the resolution passed by 
the New Tork Chamber of Commerce. I wonder how many poor men 
have membership in t h a t  body. Here ar;e the resolutions passed a t  a 
sp:~ial meetin- called for  the pur ose She nerrspaper account says: 


~eso lu t ionz  were adopt$ decfarihg the proposal to inipose an 
income tax is unwise unpolit~c. and onjust for the following reasons : 


" First. ~xper iencd  during our late war demonstmtcd tliat a n  income 
tax was inauisiiorial and odious to  our ncol~le. and onlv tolerated as 
a' war measilre. and was abrorated bv u n i k r i a l  conscnt Cis soon a s  the 
co%dition o f  t& country perniitted. " 


Second. Espcrience has also s11on.n that  i t  is cspcnsire to  put  in 
operation; that  i t  cnn not he fairly collrcted, nnd is an unjust clistribu- 
tion of the burdcns of t-asation and lwo~notcs evnsions of the law. 


"Third.  The p q ) o s a l  to exemlit i~lcomes under $4,000 is purel? 
class lecislation. \I-hich is socialistic n::d vicious in its tendencv. and --- ~ - 


contrary to the traditions and principles of republican -ovc&m&t." 
Still another resolntion was adopted declarin: '. thatPin addition to 


a n  internal-~~cvcnuc t a s  the ncccssnry cspcnses of tllc Gorernmcnt 
should be collected throw11 i l ~ e  c'~~sto!il-house, aud tlwt Chc Scnators 
and Rel)rcsentatircs in  Concress froin the Stntc of xew Tork bc re- 
questedLto strenuously oppose al l  attempts to reimpose nu income tax 
nnnn the neonle of this countrr." -.--- ~ 


They s<y tha t  the income tak ~ m s  "only tolerated as  a war measure. 
and mas abrogated b s  universal consent as  soon as  tllc conditinn of 
the country permitted." Abromi-ed by u n i r n s s l  conscnt ! \\'11at re- 
freshing ignor:cace from such nil intellijicnt sourcc. ~f their linoa-1- 
edge of other facts recited in those resolutions is as accnrnte as  Ihnt 
~t&ment ,  holv much weight their resololions oumht to have. TThT- 
sir there never has been a day since the n-ar n-he: a majority of the 
pe6 le of the United States Opposed a n  income tax. I t  was only re- 
peafed by on0 vote ln the Senate, and whcn unckr cousidcratioll Va3 







I t  is  desirable not only in the r i e v  of the President, but 1 
think a11 of us will agree to thxt, that  the machinery of this lien 
propo;iitio~l slioulcl be put in force with a s  little friction a s  pos 
sible. The President will be obliged to send abroad the mosl 
careful and trained esecutixe and diploinatic talent that  be cal 
i n r  oke, not sinll?ly mcn in the department, but the best of mer 
outside. 


In  passing I wish to say that  the President does not lxoposE 
under this prorision to create a board. that  shall be permanenl 
and statioiiary; but he  is  to  use i t  under the prorisions 'x 
finally incorporated in  the tariff act  in making a may, and ma& 
ing an easy way, for the  installation, I may say, and operation 
of the niasilnum and minimum law. 


Mr. LA FOLLETTE. I t  was upon that  point tha t  I wanted 
to be informed. 


Mr. I-IALE. I an1 glad that  the Senator asked the question 
Alr. LA E'OLLETTE. Is the expenditure to be limited, as thc 


Senator from Maine understands, entirely to  the administratior 
of these n~axinlum and minimunl features of the tariff act?  


Blr. HALE. It is  so in terms prorided by the amendment. If 
the Senator has looked a t  the clause i n  the tariff bill, he will 
see that  in tha t  it is  limited to  tha t  particular part. 


Mr. LA FOLLETTE. The amount which the amelldlnent pro 
poses is $100,000 for all  purposes, I understand. 


Mr. HALE. Yes; for all  purposes. It is  the best we could 
do. I t  will not do to leave the President without being properlg 
armed. I went orer the whole ground a s  to the amount, and 
I am satisfied that  the nes t  year he mill need it all. As we get 
the ininimunl established and working right, i t  mill be a great 
serrice and will help, and the amount of the appropriation i s  
small compared with the benefits we  hope to be derired from it 


I .  LODGE. Mr. President, I should like to ask the Senatol 
from IIaine one question. Is i t  not true that  under the opera. 
tions of the tariff act the minimum and luasimum feature n-hich 
carries the general tariff must be  dealt with before the 31st oi 
March nest?  


I .  I I E .  The provision of the bill is that  the operation 01 
the masirnunl and mininlunl is  deferred until tha t  time, and I 
will not say a11 negotiations, but negotiations in the main, hare 
got to be betmeen now and that  date. 


Mr. LODGE. The President ought t o  h a ~ e  the infcrlnation 
he reauires a s  to other tariffs at onre. 


JI~.~HALE. The sodner the t&ter.- 
Mr. L k  E'OLLETTE. I t  is not intended. then. if I may in- 


quire further, that  ally part  of this money shali be espe&d 
137 the President in securing information relatire to  the differ- 
ence in  the cost of production between this and competing 
countries, n-ith a x-iew of transmitting that  information to Con- 
gress for its considerntion. Is that  true? 


3Ir. IIALE. That Dart of the appropriation n-as stricken out 
in conference. 


Mr. SJIITH of Michigan. Xr. President, I should like to ask 
the Senator from 3laine a question. I notice t h a t  on pages 2 
nnci 3 there is a n  nl~progriation of $100,000 that  is placed in 
the hands of the Secretary of State, to be used in inrestiga- 
tions in our foreign commerce and othern-ise a s  he may see fit, 
and that the amexdment proposed now is  along the same line, 
intended to g i w  the President re rg  large cliscretion in ninliiug 
such inquiries ~ ~ h i c h  1le niay deem necessary under the opera- 
tions of the new tariff law. 


Mr. HALE. The a~neildlnent that  I offer is limited to infor- 
mxtion and negotiations upon masinlum nud minimum mtes. 
The State Department nppropriatiou is  not in any way limited 
in that r a y  and deals with the whole general subject of our 
foreign relations. 


Mr. SJIITH of 3Iichignn. I simply mant to ask the Senator 
from Maine n-hethcr such serrice a s  i s  contemplated by these 
tn-o amendments n-onld ilccessarily come under the civil-scrrice 
Ian-? 


Xr. EA1.E. T:ndoubtedly not. 
Xr. SJIITFI of Jlichignn. I am very thni l l i f~l  <or that. 


Keithcr the Secretary of State nor the President slioulil be cir- 
cninsrribeil in the choice of assistauls fur this work. The 11-ork 
mill inr-olre es])ert Inlo~rled,~c. am1 men of professional 3nil busi- 
ness csperience should IE chosen. I n  my opinion this could not 
be accomplished t l i~~ough h c  Ciril Service Comnlission. Few 
appoiutecs n-ould take such places for the remuneration alonc, 
while the honor of s w h  a desi=nntion a t  the hands of tlle Presi- 
'ilent or Secretary of State rni:i~t be very tempting. 


The VICE-PRESIDEST. The question is  on agreeing to the 
agenilmeill; offered by the Senator from AIaine on behalf of the 
conmittee. 


The amenilnlent was agreed to. 
Blr. BALE. I offer the followii~g' amendment. 


- 
The SECUETART. On ~)a,rre 5. after line 23. insert: - -  . . - - -  


Expenses of collecting the corporation t a r :  Thc Secretary of the 
Treasury is hereby nuthorizcd to use d y i n g  the fiscal year 1910, from 
the ,pppropriation of $200,000 for  the Withdrawal of denatured alco- 
hol, made by the legislative ac; for the fiscal Tear 1910 and from the 
appropriation ,pf $150,000 for Punishment of riolatio& of internal. 
rerenue l a m ,  made by the sundrr  civil ac t  for 1910. the sum nf 
$100 000 to  proride for- the expensr% of the Internal-I<e\:enoe Burcau 
:,o b6 incnrred in collectiug the  corporation t a r  authorized by the a& 


to provide rerenue equalize duties and encourage the  industries of 
t h e  Enited States, a h  for  other purbose~," approred Auzust -, 1009. 


The VICE-PRESIDEST. The question is on a&eeing to the 
amendment. 


Mr. SHIVELP. What is  the amount? 
31s. HALE. It is  not a n  appropriation of money. It only 


authorizes funds from appropriations already made to carry 
out the corporation tas .  


Mr. SHIVELT. It authorizes the divergence of n par t  of an 
existing fund? 


Mr. I-IkLE. Yes; of an esisting fund; no additions. 
Mr. BURIZETT. I should like to ask as to the  nature of that 


fund. I did not understand it. 
Mr. KEAN. It is the denatured-alcohol fund. 
Mr. BURKETT. What is  tha t  fund? 
Mr. 1 It is  a fund that  was g k e n  when the denatured- 


alcohol bill w a s  passed to t h e  internal revenue to carry out the 
provisions of thc ael-. 


Mr. BURKETT. Very well. 
Mr. SCOTT. I am rery glad the Senator from Maine has 


found a place t o  use that  money. I think if there erer was a 
fui~(! thxt was wasted, that fund was simply wasted and thrown 
awav. 


&I:. HALE. They did not ~ ~ a s t e  all of it. 
The YICE-PIZESIDEKT. l%e question is on agreeing to the 


amendment ~)rol~osecl by the Senator from Maine. 
. 


The a n ~ e n ~ m & t  mas agreed to. 
Mr. HALE. I offer the folloneng amendment. 
T l x  SXCRETARY. On page 13, after line 9, i t  is ~roposed  to 


insert : 
Tor repairs and  improrements to the Senate kitchens a n d  restan- 


rants, mld for special personal services connected therewith, under the 
supcrrjsion of the Comn-tittee on Rules, United Stafes Senate, to be er- 
pended by the Superintendent of the Capltol Bullding and Grounds, 
liscal y w r  1910, $9,540. 


The amendment was  agreed to. 
Mr. BALE. f offer the following amendment, sinlply to 


restore a government bridge. 
The SECRETABY. On page 16, after line 2, it Is proposerl to 


insert : 
The  Secretary of the  Interior is authorized to cause the  construc- 


tion of a bridge across the  Duchesne Rirer a t  or near Bfyton, Utah, 
m d  the sum of $26 000 or so much thcreof a s  may be necessary, is 
hereby appropriated t o  &y the cost of construction. 


The amendment was agreed to. 
Mr. HALE. I offer the following amendment. 
The SECRETARY. On page 20, afrer line 12, i t  is proposed to 


insert : 
C E S S U S  OIWICC. 


The Director of the Census mag fu; the compensation of not to 
xceed 20 of the special agents provided for in section 18 of a n  act 
to p r o ~ i d e  for  the Thirteenth and subseqnent decennial censuses, ap- 
;,ro\-ed .Tuly 2, 1909, a t  an  amount uot to exceed $10 pcr d a y :  Pro- 
~:idcrl .  That  such ,sp.ecial agents ~ 1 ~ ~ 1 1  be pcrsons of known and tried 
?sperience.in statlstlcal m-orli. 


Jlr, SI-IIVELY. I should like to have that  anmxlment e r -  
i~lained. I a m  inclined to raise the point of order that  it is 
;en- legislation. 


hlr.. ICEAN. The same provision has been made with rder -  --. 


?nee to nearly erery census. 
Mr. LA FOLLFTTE rose. 
Mr. HALE. The chairman of the Committee on the Census 


r~ i l l  esp!niii it. 
Mr. LA FOLLETTE. Mr. Presidrut, the Director of the 


Census has aslied to have this amendment incorporated in the 
bill. The ralue.of the census depends w r y  largely up011 the 
ll~oroughness with which the plans are  made and an intergre- 
tatior, oi: the data  to be collected by the 0rg:inized force. 


The census v i t h  respect to manufactures alone especially 
requires a Iargc amount ol: espert stxtislicxl direction. Tllcre 
Ire  a chief of dirision and tmo or three assistants in tha t  diri- 
jion ; but i t  is impossible for them, n-ith the administratire worl; 
which they have in hand, to make the plans for the detailed 
statistical and economic work tha t  n-ill be cnrriccl on in  order 
that the census with respect to manufactures shall ha re  ally 
real T-due a t  all. 


I n  the present condition of things it  is almost impossible to 
secure the kind of talent necessary a t  the amount fixed by Ia\r, 
$G per day, which  as the same amount fiscd ten years ago. 11 
IS the purpose of the director to dram largely, for brief service, 
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course which in my judgment will not in the end delay i ts  
adoption, and whcn once so adopted it will be permanent and be- 
yond the danger of defeat in t h e  courts. 


The income t a s  has been discussed in this Chamber from the 
slandpoint of its constitutionality aud of i ts  economic ad- 
risability. Both phases of the problem have been ably handled. 
It i s  not my purpose to (fiscu~s the constitutionality of a n  
illcome tas ,  escept to say that, while the last decision of the 
Supreme Court may hare  been right or wrong, it remains the 
lnw of the land until i t  has  been raersed .  


The last decision was a departure from the accepted practice 
and understanding of the Constitution which had stood for 
mauy years. It is  also true t h a t  a very large number of the 
American people have never accepted that  decision a s  final. 
Those who believe in a n  income tax have been further encoar- 
aged by the hope expressed by the President tha t  a n  income- 
tax  lam could be framed which would stand the  judgment of 
the courts. The offering of a mnstitutional amendment to  be 
presented to the several sfate legislatures will, if adopted by 
a sufficient nnmber to write it into our fundamental law, avoid 
al l  possible embarrassment to the court by a new submission 
of the legality of a n  income tax, and realizing tha t  i t  is not 
such a n  easy matter, a s  some Senators seem to think i t  is, to  
amend our Constitution, I, however, gladly sugported the reso- 
lutioil and look hopefully for tfre adoption of t h e  amendment. 


I am willing a t  this time t o  accept the assurance of the 
chairman of the Finance Committee t h a t  this bill will raise 
sufficient rerenue to support the Government, although I may 
be permitted to hare my own opinion on that  subject. R'either 
do I share that  confideuce h e  seems to feel t h a t  we can succeed 
in materially reducing our national expenditures. We a re  
naturally a n  estravagant nation. Considerations of national 
defense require that me shall maintain our army a t  i t s  present 
standard and that  we shall continue to  increase our naval force. 


There is a steadily growing demand which can never long 
be resisted for increased expenditures in all departments. The 
demand for the improrement of our natural waterways is sup- 
ported by a steadily increasing pressure, and other public im- 
provements call for a constantly growing expenditure. 


Another reason why I have not favored a n  income t a s  a t  
present is because I desired t o  l e t  time determine what revenue 
would be produced by the pending bill. I f  it yields sufficient 
revalue to meet the espeuses of government, I ,  for one, would 
not feel justified in  voting t o  place a t a s  upon incomes. 


We are engaged in framing a tariff measure which will, if i t  
meets espectations, provide necessary revenue, and will also ell- 
courage the industries of the  United States. Until it becomes 
plain that this measure mill not provide sufficient revenue to 
maintain the Government, in connection with rerenues derived 
from other sources now a t  oar  command, I can not bring myself 
to vote for a n  income tax. 


On the other hand, Mr. President, if a tax of some Bind is  
found necessary, then I favor a n  income tax in preference to  a 
t a s  upon inheritances, for the  reason tha t  orer  30 States have 
adopted some form of an inheritance t a x  for the purpose of 
raising revenues, and while this source of revenne is  open to the 
Federal Government, except for  great needs, I believe i t  would 
be unfair to enter a field which is already so largely occupied 
by the state governments. It would tend to derange the finances 
of many American Commonwealths, and is now unnecessary. 
Only three or four States lay a t a x  upon incomes, and that  field 
i s  therefore practically uuoccupied. 


A fair and just income tax  would transfer from the shoulders 
of those least able to bear it t o  the shoulders of the well-to-do 
and the rich, who can better bear it, the burden of raising an- 
nually mauy million dollars. An income tax  has  long becn n 
well-established mode of raising revenue in most of the leading 
nntions of the world, and i s  universally accepted a s  one of the 
most just and equitable methods of taxation. Writers on eco- 
nomic subjects and all authorities on taxation agree that  a man 
should be taxed according to h i s  ability t o  pay. Adam Smith sags : 


The subjects of every State ought to contribute toward the support 
of the gorernment as nearly as  possible in proportion to  their respective 
abilities' tha t  is in proportion t o  the  revenue which they respectively 
cnjov nn'der the brotection of the  State  In,>hc obserration or neglect 
of this maxim consists v h a t  is called'the equality or inequality of 
t axation." 


&I. Thiers, the great French statesman, says, a tax paid by 
.a citizen to his government is like a premium paid by the in- 
sured to the iusurauce company, and should be in proportion to 
the amount of property insured in oue case and in thc other 
to ihc amount of property protected and defeaded by the 
govenlment. . 


Thorold Rogers, the English economist, says : 
Taxation in proportion to benefits received is sufficiently llear the 


t ru th  for the practical' operations of government. 


Sisnlondi deelares : 
Erery tax should fall on revenuc, not on capital. and taxation slionld 


m m r  touch  hat is necessary for the existence of the contributor. 
John Stuart Mill said: 
Equality of taxation a s  a maxim of politics means equality of 


sacrifice. 
C. F. Bastable, of Dublin, in  his Public rinance, says: 
It is apparent t h a t  the rule of equality of sacrifice is but another 


mode of stating the rule of equality as  to  ability. Equal ability im- 
plies equal capacity fo r  bearing sacriTFe. An $qunl charge will impose 
equal sacrifice upon persons of equal faculty and where abilities nre 
unequai a corresponding inequality In the hmount of tasation will 
realize the aim of equality of sacrlfice. 


Robert Ellis Thompson in his work on " Political economy," 
says : 


Tile most modern and  theoretically the  fairest form of taxation is 
the income tax. I t  seems to  make every one contribute t o  fhe wants of 
the State in  proportion to  the revenue he enjoys under Its protection. 
While fallins? eauallv on all. it occasions no chanrre in  the  distribution 
of capital o r  in'the -material direction of ilrdustrfand has no influence 
on prices. No other i s  so cheaply assessed or oollected. No other 
brings home to the p e o ~ l e  so forcibly the  fact tha t  i t  i s  to  their in- 
terest to  insist u ~ o n - a  wise economv-of the  national revenue 


John  herm man, in 1871, after" the  country had had several 
years' experience with a n  income tax and had seen i t s  advan- 
tages and disadvantages, its defects and i ts  merits, said: 


They have declared it to  be invidious. Well, sir, all taxes are  in- 
vidious. They say i t  is inquisitorial. Well, sir there never was a 
t ax  in the world t h a t  was not inquisitorial ; the 'least inqnisitoriai of 
all i s  the  income tax. * * * There never mas so just a tax levied 
a s  the income tax. There is no objection tha t  can ?e y g z d  against 
the income tax tha t  I can no t  ~ o i n t  to in  everv tax. Writers 
on political economy, a s  wellAas our o m  s&timents of what  is just 
and right, teach u s  t h a t  a man ought t o  pay taxes according to  his in- 
come. * * * The income tax is the cheapest t ax  levied except one. 


On another occasion Mr. Sherman said: 
But  ycars of further experience will convince the whole body of our 


people tha t  a system of national taxes which rests the whole burden 
of taxation uoon consumDtion and no t  one cent upon property or - - -  - 
income is intr ikical ly unjrist. 


While the espenses of national government a re  largely caused 
by the protection of property, i t  is but right to require property 
to contribute to their payment. I t  will not do to  say that  each 
person consumes in proportion to his means. That  is not true. 
Ereryoue can see t h a t  the conmmption of the  rich does not bezr 
the same relation to  the consumption of the poo? that  the in- 
come of the one does to  the  wages of the other. 


An income t a s  is a t ax  upon a man's ability to pay, and not 
npon consumption. It is fair, because it is  based upon property 
and income. There is no t a s  which will be felt so little by 
those called upon to pay it, or cause a s  little distress. 


,4 ma11 whose facilities for  making money a re  based upon the 
law and order -siranteed by a government can not question 
the right of that  government t o  inquire into his income. 


I n  his speech of acceptance Judge Taf t  said: 
I n  my judgment a n  amenclment to the Constitution for  a n  income 


tax is not necessary. I believe thn t  a n  income tax, when the  protect- 
ive s ~ s t e m  of customs and the  internal-revenue t ax  shall not furnish 
income enough for  overnmental needs, can and should be devised 
which, under the decfsions of the  Supreme Court, will conform to the 
Constitution. 


On that  declaration I am willing to  take my stand. 
Property and wealth should bear a fair share of taxation. 


There is a growing conviction that  these elements do not pay 
their fa ir  share of the  burdens of government. 


I t  should be a n  accepted axiom of legislation tha t  the 
heariest burdens of taxation should be imposed upon those best 
able to carry them. I t  is  for this reason we lay a heavy t a s  
upoil liquors and upon tobacco. They are  not necessities, and 
those who use them can well afford to  make a s~ua l l  return to  
the Government for the privilege of their use. 


Experience and inquiry prove that  the man with a moderate- 
priced home pays more i n  proportion than the man who owns a 
palatial mansion, and tha t  he  pays more nearly in proportiou 
to their actual value on his household furnishings. 


It has long been considered an axiom of political economy 
thnt a n  income t a s  is the fairest way of correcting the inher- 
ent incqualities of tasation and of equalizmg its burdens be- 
tween the rich aud those in  moderate circumstances. 


The income t a s  is an cspression of the idea that something 
is  lleeded to round out the present system of taxation by seem- 
ing greater justice in the l e v ~ i n g  of the burden a s  betwcen the 
rich nnd the great middle class. The history of our .4nlericnn 
tax systems shows early attempts to levy tases according to 
the ability to pay. That principle mas read into the statute 
law of the hlassachusetts Bay colony a s  early a s  18.16, when i t  
\\.as provided that- 


~ 1 1  persons as  by the  advantax? of their ar ts  and trades are  more 
cnnblcrl i o  help bear the  public charge * * * are to be rated for 
retuins and gains proportionuble unto other men for the produce of 
their cstates. 


I n  other words, indiriduals wcrc to  be rnted according to 
" goods, faculties, and personal abilities." The prescut iucoule 
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tax  of ;\I:~ssachosetts is the direct outgrowth of t h a t  original 
effort to tax product and income. I n  170G the tax was imposed 
on incomes "by any trade or  faculty." I n  1738 there was added 
the words "business o r  income," and the act of 1777, which is 
practically the law to-day, included "incomes from any  pro- 
fession, faculty, handicraft, trade, or employment." England 
levied a n  income tax  in 1799 mhich did not continue long, but 
was restored in 1842 when England abolished her protective 
tariff and found i t  necessary to seek some other source of reve- 
nue. The English income tax yielded a revenue of about seventy 
millions; Italy's income tax, enacted in  1864, yielded about fifty 
millions; in France the income tax of 1871, taxing only incomes 


, from corporations and associations, yielded about seventy-five 
nlilliou francs. Many of the German States have adopted this 
system. It is  in rogue in Holland. It is  in use in  Switzerland, 
where i t  is  Arinly intrenched. North Carolina adopted a n  in- 
come tax in  1849, because, a s  the preamble of the act says : 


There a re  many wealthy citizens of this State who derive very 
considerable revenues from * * interest, dividends, and proflts mha 
do not contribute a due proportion to the public exigencies. 


For  the same reason Alabama in 1843 and Virginia i n  1849 
adopted a n  income tax. Alabama abolished her income t a x  in 
1884. The lam still exists in l\lassachusetts, Virginia, and 
North Carolina, and if the law in those States is not adminis- 
tered with a s  high a degree of success a s  is desirable, it can a t  
least be said that  it is  enforced a s  successfulIy a s  is the general 
t ax  on personal property. I n  every nation where this form of 
taxation is leried i t  is  believed to be a long step toward the 
equalization of the burdens of taxation. Taxation should be 
according to the  ability or faculty to pay rather than Upon ex- 
penditures or on property alone. I n  foreign countries the 
heaviest burden of taxation rests upon the poor. 


I11 the United States the great burden rests upon the middle 
class, the small farm owners and small home owners. These 
can not escape the burden of taxation; neither can the visible 
personal property of the farmer and the merchaut escape. I t  
was because the income tax of 1SG3-1853 reached so many of 
the mercantile and capitalistic classes, who both previously 
and since escaped fair  taxation, that  i t  was abolished. The 
same objections raised against a n  income tax in this couutry 
have beeu raised time and time again against a similar law in 
Great Britain, and the tax there has proved a success and is  be- 
lieved to be administered with fair success,. forming a perma- 
nent part of English revenue. The democratic treud toward 
equalization ill tases  can not be longer halted. The demand 
in this country, like the den~and abroad, for  a n  income tax 
will continue until some such law is enacted. There is no 
feature of the Governnlent which causes so much unrest and dis- 
satisfaction a s  the system of taxation.. I t  is a problem which 
yeses every State and every municipalitg. These bodies must 
settle such questions for themselves, but so fa r  a s  the National 
Government is concerned, an adequate and well-rounded scheme 
is practically impossible without the addition of a n  income tax. 


The income t a s  here was the outgrowth of the faculty tax 
imposed a t  one time or another for longer or shorter periods 
by most of the American colonies in practically all  systems of 
taxation. Taxes were first leried upon land. Taxes were next 
leried upon risible aud tangible personalty. I t  was found in 
time that these two sources of revenue did not furnish a n  ade- 
quate measure of taxable cn~uc i ty  ; hence followeil attempts to 
perfect the system by levying a faculty t ax  upou persons that  
derived re\-enue from land or  personalty. This faculty t a s  
was not an income tax. I t  was originally levied upon product, 
and was arbitrarily levied upon assumecl earnings, with little 
relation to actual income, and was therefore unequal and soon 
fell into disuse. The first income tax, in the modern sense, was 
levied in Ellglaild in 1799, and did not s1)renci to other countries 
until some time later. 


The Sunreme Court of the United States sustained the consti- 
tutionaliti of the war tax in 1898 imposing a graduated tax 
upon inheritauces. Mr. Justice White in his opiuion said: 


The review which me hare made ehilibits the fact  tha t  taxes are  
imposed with reference to the ability of the person on whom the burden 
is placed to bear the same hare been ieried since the foundation of 
government. The grave consenuences which i t  is asserted .will arise in 
the future if the right to  lay a progressire tax be rccognlzed inroives 
in its ultimate aspect the assertion tha t  free and rcprcscntativc govcrn- 
ment is a failure. 


The proposition to  lay a graduated tax upon ' I  surplus wealth " 
is  neither radical uor rerolutionnry. Great Britain has laid a 
graduated tax  upoil in1~erit:lnces the past fifteeu gears, : ~ n d  that  
tax is as  firmly fised ns any reyenue-produciug feature of the 
English tax systein. 


Johu Stuart Mill says: 
The equality of taxation means the apportioning of cach person 


toward the expenses of government so tha t  he shnil feel neitilcr more 
nor less inconvenienced from his s h l r e  of the payment than erery other 
person experiences from his. 


I t  is  impossible to fully attain this standard. Complete ideal 
standards can ilot be reached in any human system of taxation, 
but the best system of taxation must a t  least make a n  attempt 
to  approach equality of sacrifice in  the imposition of taxes. I t  
is  the part  of political wisdom to hasten the day when there 
will be greater uniformity of taxation between those who hare 
more than they absolutely need and those who do not hare as  
much a s  thev need. 


~n i formi t j r  of taxation a s  required by the Constitution does 
not mean absolute equality, for t h a t  is impossible. It s h p l y  
means that  all persons of the same class shall be treated alike. 
It is  perfectly proper for a State to exempt from taxation cer- 
tain classes of property or property up to a certain value. Such 
distinctions have been generally upheld. Some of the States lay 
progressive tases on corporations according to their capitaliza- 
tion, and these laws have been upheld. . The uniform tendency 
of court decisions is  to permit reasonable exemptions from taxa- 
tion, and there can be no question a t  a l l  in  my mind that  a rea- 
sonable line of demarcation can be drawn between incomes 
which lnay properly be taxed and those which may properly be 
left untaxed. . t 


All taxes have a t  times been condemued a s  confiscatory on 
the one hand and a s  socialistic on the other. The most demo- 
cratic foreign countries, like Switzerland, Australia, and Great 
Britain, have adopted the income t a x  a s  a permanent form 
of raising revenue. From a careful investigation of the subject 
I feel warranted in saying that  the income tax levied from 
1863 to 1873 was collected more generally and with less evasion 
than the general property tax commonly in vogue in the various 
States of the Union. To my mind i t  is  the only way to reach 
a large class of citizens who gay comparatively little tax, a t  
least when compared with their ability to pay. I t  is clear that  
the burden of national taxes lies most heavily upon the less 
well to  do, because it lies upon consumption, which in the case 
of the orernThelining majority of citizens absorbs practically 
all  of their income, and is  therefore ~roportionately much 
larger than in the case of those enjogiug large incomes. Under 
the  present system of taxation, the investor in securities, the 
well-to-do professional class aud the man of large business 
affairs do not pay their proportioilate shnre of tases. No sgs- 
tern of taxation is  administered perfectly, but an iucome tax  
will be a mole in  the right direction and will be a n  attempt 
a t  least to equalize the burdens of taxation, which now ad- 
mittedly rest most heavily upon those least able to bear them. 


The power of taxation is  absolutely necessary for national ex- 
istence. Every limitation on that  power is  a limitation upon the 
right of the Government to exist. The federation of the thirteen 
colonies was doomed to die because of its inabihty to collect 
taxes. I t  is  unreasonable to suppose that  the framers of the 
Constitution lneant to impose a limitation upon the power of 
taxation such a s  has been written into that  instrument by the 
Supreme Court. The Constitution gires Congress unlimited 
power to levy taxes. A way to t a s  lncomes can and must in 
time be found. A tax on incomes in proportion to the popula- 
tion of the States would be grossly inequitable and is impossible. 


KO one can fairly deny that  the ideal system will levy tases 
not on -what a man consumes, but  011 what he acquires or 
receives over aud abore reasou:lble anuual espcnditures. It 
will not be absolutely impossible to draw a fairly just line of 
division bet\x7een inconles which should not be taxed and those 
which can properly be subjected to such a burden. 


We should not t a s  a man on what he needs for n~aintenance 
of his family in decency and comfort, accordiug to his statioli 
in life, with a fair allowance for the liberal education of his 
children. When his income exceeds that  figure it is  not socialistic 
to ask him to coutribute direct to  the support of the goveruumlt 
ullder which he is  able to enjoy such comfortable couditions. 


The largest expenditures of gorernment a r e  for the protec- 
tion of life and property. I t  has  beeu estimated that 9 per cent 
of the families of the Uuited States own 71 per ceut of the 
wealth of the country. A11 iiicoiue tax is the ouly tax which 
will equalize the burden of tasntion I)et\veen this 9 per cent 
and the remailling 91 per cent. I t  does not t ax  consumptioll 
but the balaiice of income left over and abore what is  required 
for ' l lece~~ary consuml~tiou and which cau be used for lusuries. 


Little sympnthy can be awakened for that  class of American 
citizells of ~\-hom \ve heard considerable in the panic of 1007, 
[rllown a s  " t h e  poor rich," those whose iucomes in the period 
of depressioil through which we have lately passed have shrunk 
from, say, $2:0,000 to $25,000 a xear. Oue can casily imagine 
the distress which might follow such n coutraction of income, 
with the necessity for economizing in the number of establish- 
ments rnaintaiucd, in steaul yachts, season boses a t  the gmnd 
opera, and high-priced automobiles, but such a conditiou will 
uerer escite much sympathy in the brcasts of those who hare 
ueyer been able to afford such luxuries. 
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The CHAIRMAN. The gentleman from Tennessee [Mr. 
HULL] offers a n  amendment, which the Clerk will report. 


i%e Clerk read a s  follows: 
Amend, pnge 136, lines,,l and 2 b s t r ik ing ou t  t h e  words " s ~ a l l  


not bc Included a s  income and i n s ~ r t & g  in lieu thereof t he  words o r  
payments pald by o r  credited to the  insured, on life Insurance, endow- 
ment or annuity contracts upon t h e  re turn  thereof t o  the  insured 
at t i e  maturity of the t c r h  mentloned i n  t h e  contract,  shall  not  be 


, included a s  irlcome." 
The CHAIRMAN. The question is on agreeing to the amend- 


ment. 
The question was taken, aud tbe amendment was agreed to. 
The CIIAIR&lAIS. The Clerk mill read. 
The Clerlr read a s  follows: - 
Thnt In computing net lucome there  shall  be allowed a s  d e l l ~ ~ t b n s  


the necessary expenses uctnnlly incurrrd in cnrrging ou any buslnrss. 
not including personal, living, or family e x p ~ ~ n s e s  ; nil interest accrued 
and navable within the  v ra r  by a 'taxable persou OD indebtedness; all 
Nntio'nil, State, county, school,-and municipal taxes accrued within the 
venr. not inclndinn those n s s ~ s s ~ ~ d  nlralust local benefits or taxes levied 
h c r e ~ ~ n d e r ~ - l o ~ s e ~ ~ & u : ~ l l y ~ ~ ~ ~ ~ ~ t : ~ ~ i n e d ~ ~ d ~ ~ ~ ~ l n ~  the  gens, incurred In tr:lde 
or llrlslng from ares  storms, or shipwreck, and not compens:itt?tl for by 
insurance or otherwfne; debts actually ascertniued to be worthless and  
chnrged ofP during the  yea r '  also a reusouable nllowauce lor the ex- 
hnuatlon, wear and tear  of 15roperty arising ou t  of i t s  use or employ- 
ment in the hnsln~ss .  hilt no d t d ~ ~ r t i o n  shnll be made for anv amoullt . ~- --. . ... ~ ....... .. -~.. 
ofexpensc of restoring proprrty o r  n~ :~ i t i ng  good th r  c'shnusti(h t h twof  
for whlclr nn allownnce is o r  Rns been m:idc: no deduction shall  be 
nllowed for any amount  id out for  new buildings, permanent im- 
provements. or betterments: mnde to  incrn:lsc thc  value of uny property 
or cstnte: the amount of iucomr received or p:~ynhle from ally source 
a t  which the tax npon snch income, which is or will hc('omc due, under 
the pro~is ions  of this swt ion.  hiis Ircrn milhhrld for p:lylnrnt nt tile 
source in the manner hcrclnnftcr provided, sh:~ll  he dctlucted : bnt lo 
all cases where the  tax upon the  annual  gains, prolits, and iut:omcs of 
a person Is required to  be withheld and paid a t  thc  source :IS herein- 
after provided, if such nnnu:~l  income exrept thnt  derived from intcrest 
on corporate or Unltrd Stntcs  inclcbtcdness docs not exceed the  rnte 
of $4 000 per annnm or if I.hc same Is uncert:~ln, Indcflnlte, or i r renl-  
IUr id the amount o; tiinc d ~ ~ r i n g  which i t  shnll 11:lvr nccrucd, and is 
not fixed or determinable, t he  same shall  be included in cstlmating net 
annunl income to be embraced in a personal r e tu rn ;  also the amount  
received a s  dividends upon the  stock, o r  from the  net earnings of nny 
COr oration, Joint-stock company, association, or insurance company 
Whfch Is tnxabie upon i t s  uct  Inconle a s  hereinafter provlded shall  be 
deducted. The net income from propert owned and business car~;ic-cl 
on in the United S ta t e s  by persons r e s h n g  elsewhere shnll be eom- 
Puted upon the  basis prescribed in th is  paragraph and tha t  pa r t  of 


P nraRraph Q of this section relating to t he  compntatlon of t he  net 
ncome ofi corporations, joint-stock and Insurance compnnics, organized, 


created. or cxisting under t h e  laws of forelb- countries, i n  so f a r  a s  
s~nl icable .  . . 


Mr. HULL. Mr. Chairman, I offer another amendment. 
The CFIATR%lAN. The Clerk will report the amendlnent 


offered by the gentleman from Tennessee [Mr. HULL]. 
The Clerk rend as  follows: 
A m i d  'page 138, line 3, by inserting af ter  t he  word '' income " t he  


Words !or t he  purposes of t he  normal tax." 
The CHAIRMAN. The question is on agreeing to the amend- 


ment. 
The question was talren, and the amendment was agreed to. 
Mr. HULL. Mr. Chairman, I desire to  offer a n  additional 


amendment. 
The CHAIRMAN. The Clerk will report the amendment of- 


fered by the gentleman from Tennessee [Mr. HULL]. 
The Clerk read a s  foi~orns : 


hc&z;$:;.fage 135, l ine 10, by s t r ik ing o u t  t h e  words " o r  taxes  levied 


The CIUIRkIAN. The  question is on agreeing to the amend- 
ment offered by the gentleman from Tennessee [Mr. HULL]. 


The question was taken, and the amendment mas agreed to. 
The CHAIRMAN. The Clerlr mill read. 
The Clerk read a s  follows: 
C. That  In computing ne t  income under th is  section therc shnll be 


excluded the  in teres t  upon the obligntlons of a Sta t e  o r  an polltical 
subdivision thereof, a n d  upon the  obligations of t he  United g t a t e s  the 
principal and interest of which a r e  now exempt by law from Federal 
taxation ; also the  compensation of t h e  present President of t he  U n ~ t e d  
Btatcs during the  term for  wbich he has  been eltwerl, and of the judges 
Of the supreme and inferior courts of the  Unlted Sta tes  now In ~Rice ,  
and the compensation of a l l  ofhcers a n d  employees of a Sta te  o r  any 
PolMcal subdivision thereof. 


Mr. IIULL. hlr. Chairman, I desire to offer an amendment. 
The CHAIRMAN. The Clerk will report the amendluent 


0fS":ed by the gentlelnan from Tennessee [Mr. IIuLL]. 
l h e  Clerk read a s  follnms: 
Amend, Page 138 line k, b y  insel t ing a f t e r  t he  words "United 


Btates " t h e  words o r  i t s  possessions." 
The O&UR1IIAN. The question is on tlic adoption of the 


amendment. 
The question m s  taken, and the amecdment mas agrccd to. 
The CEIAIRi\fAN. The Clerlr will rend. 
The Clerk read ns follows: 


_D. ?hat there shall  be deducted f m m  t h r  nmomit of t h e  net  income 


wlfe, but  if t h e  wife i s  llving permnnently a p a r t  Prom her hunhnnd she 
may be taxed independently'  bu t  guardians shnll be allowed t o  maka 
Seduction in favor  of ench &d every ward, except t h a t  i n  case wl~c re  
two o r  more wards  nre comprised In one family-and hnve jolnt prop- 
erty interests t he  aggregate deduction in their fnvor shall  not excced 
4,000 nnd said tax  shall  be computed npon the  remainder of said net  
ncomk of m c h  oerson fo r  the  venr endltrrr Deremht.r 21 i f l 7 : i  :1n<1 for I 
3ach calendnr yhnr the&fter ;  6% or-bcfor6-the 1:~i' &y df'.ir&i;. 
1014, and the  1 s t  dny of hlnrch in each y w r  thereafter,  a t rno  a d  
nccurate return, under oath  o r  affi~'matlon, shall  he made by each per- 
son of lawful age except a s  hereinaftel. provided subject - to  t he  t a x  
Im osed by this s&tlon. and having n net income ok $3,600 for t he  tnx- 
a b k  vear. to the  collector of Internal revenne for the  district in whieh 


Secretary of the  Treasur! v ,  shall nrescribe, 8ettinc for th  ~ e c i f i c a l l  tht 
~ ' r o s s  a ~ n o ~ ~ n t  of Income -from nll  fie~rnrnte sour& nnd fiwm the  'total 
thrreof, dcdncting the  nqrl.rg:lte lierns o r  esgcwseli nnd nllnwnnce 
herein nnthoriz~,d : gwrdinns ,  tru.ures. r x ~ w ~ t o r s ,  a d n ~ i ~ ~ i s t r a t o r a .  agents, 
receivers, conservators, nnd nll persons. corlro~ations, or nssocintions 
ncting in any fidnciary c:~pnclty, shrill ninke and render a return of t h e  
n r t  income of the person for whom they act ,  fiuhjrrt to th is  tns. 
coming into their cnstody or control and mnn:rgcn~ent, nnd he subject 
to all tbe provisions of thin section whl(-h apply to indivltlunls; and 
also nil pcrsons, firms conq)nniw, cop: l r tn~wi~i l ;s ,  c o r ~ o ~ t l o n s ,  joiut- 
stoclc companies or u&oci:itions, and I ~ ~ s n r : ~ n c ~ ~  eo~ny:~nlcs, except a s  
hereinafter provlded, In whatever capacity acting, having t h e  control, 
receipt, disposal, or payment of fised or determinable annual  gnins, 
profits. :lnd income of another person ~ n b j e c t  to tax, sh:~l l  In hehalf of. 
snch prrstrn ru:llre nnil rendw a return, a s  nfor(!~aid, b ~ ~ t  ~ q ) a r n t t !  nnd 
distinct, of t he  portion of the  Income of enc.b Irwson from wl~ lch  Lho 
norm:ll tax  has  been thus  withhrld. and coutalning also the  name and 
address of such person: Prouiflcd. Tha t  in either ( m e  nbove mentioned 
no r r turn  of income not exceeding L:<.T,OO 6h:tIl bc reqrtircd: 1'rot:ided 
frrrtltrr., Tha t  persona li;~hlo only for  tile norn~nl  income tnx, ou their 
own account or In behalf of another.  shrill not be rcvlolred to mukc re- 
t u rn  of the  income der lwd Iron, d i v i ( l r ~ ~ d s  on the c:llritnI stnclc or from 
the  net  enrnin=s of corporations. joint-stock compnnics or nssorintlous, 
and insurance compnnirs tasnbie upon their net  income as  hereinafter 
provided ; nnd the collector or drpnty  collec'tor sh ;~ l l  require every list  
to be vf'rified by the onth or afIirm.stion o f  t l ~ c  rnrty r e n d r r i n  I t .  and. 
mny incrc:~se thc  amount of nny list or return If he hns rrason to be- 
l i e \ - ~  tha t  t he  snmc Is ondi~rs tnted:  Prnvidcd. 'I'hnt no s ~ ~ c h  increase 
shnll he made rxwpt  ni ter  dnc noticc to such l x ~ r t v  and upon proof o f  
t he  nmonnt unders ta ted.  or if t he  list or return 'of any person shal l  
hnve b e ~ n  increased hy t'hc collertor, snch person may be p ~ r n r l t t c d  t o  
prove thc  nmonnt liable to Ire nsscssrd. hot ~ u c h  proof shnll not be 
considered a s  conclusive of t he  facts, And no dednctions claimed in' 
such cascs shnll be mnde or allowed until  approved by Lhe collector. 
If dissatisfied with the  decision of the  collrctor. w c h  person may sub- 
mit  t h e  case, with all t he  papers, t o  the  Commissimer of I ~ t e r n a l  R e v  
enue for his decision, nqd may fnrnish sworn testimony of wl tneS~e8 t o  
prove any relevant fncts. 


hlr. HULb. Blr. Chairn~nn, I desire to offer the following 
amendment. 


The CHAIRMAN. The gentleman from Tennessee offers no. 
amcwlnlent which the Clerk will report. 


The Clcrli rexd a s  follows : 
A m c ~ d ,  page 138, l ine 3, by adding, a f t c r  t h e  figures " $3,000," the  


words o r  over." 
The amendment mas agreed to. 
Mr. HULL. Mr. Chairman, I desire to offer the following 


amendmcwt. 
The CHAIRMAN. The gentleman from Tennessee offers an- 


other amendment, which the Clerk will report. 
The Clerk read a s  follows: 
Ameyl, pnge 130, line 6. by ndding. a f t e r  t h e  word "person," t l l ~  


words o r  s ta t ing tha t  the name  and  address. o r  t h e  address, a s  the  
case may be, a r e  unknown." 


The amendment was agreed to. 
The Clerk read :IS follows: 
E. Tha t  all  assessments shall be made a n d  all persons shall  be no& 


fled of the  nmollnt for which they a re  re~pect ively  Hnble on o r  before 
the  1s t  dav of June  of each successive year. and said assessments shall  
be paid 06 or  before the  30th day \>f June,  exce t in cascs of refusal 
o r  neaiect to nlaiic such rcturn and In cases o? tnlse o r  fraudnlent 
rvturllr, in wlrich cnsvs 1111: ( '~~mmissioncr  of In t r rnnl  I!VVCIIUC ~ h n l i .  
upon the discovery tllewnf. a t  ; I I I ~  time within tirree years nt'tcr said 
rc turn  is due, ui:tke n r ( . l u ~ n  upon iuformntlo:~ obtained 11s nlruve pro- 
vided for and  the assessment made try the  Commissioner of In ternal  
I?<.v(.nn~ Fhrl.ron s l~n l l  hr nnid bv such oerson o r  nersons immediately . . .. - . . -. - . 
Gd"-~-Gtii;lYation of th6-:1b~i)1ht"of sich'  assess&ezit ; and to any sun1 
o r  SUNS dnc and unpaid a f t r r  the  :Wth day of J u n e  in any yrar. a n d  
for 10 d :~vs  af ter  noticc and demand thereof hv the collector. thrro  
shall  be addcd the sum of 6 w r  cent on the  amount  of t n s  unpaid, ancl 
interest a t  t he  rate of 1 per cent per Nonth npon said tax  from tho 
time the same hrcamc due, except from the  cstaies of Insane. deccased. 
o r  insol\-t,nt ~ ) ~ r s o n s .  


All pyrsous, firms, c o p a r t n e r s l ~ I ~ ~ ,  companfrs,  corpor:~tior~s. joint-stock 
comp:\n~cs or nssorialions, and ins~lr;lncr con~p;u~ics  in whalcver c:lpac- 
Ity acting, Including Ieasrcs o r  n~ortrn$:ers of rcnl d r  pcrsonill property, 
trustees act ing in any t rus t  capaci t i .  executors, administrators,  axeuts, 
receivers conservators, employers, and all ofliccrs and employees of t h e  
United ~ ' t a t c s  having t h r  control. rcm.i[)t: c~lstody, disposal, o r  pnyment 
of intcrctst, rent,  snlarics, wngcs, i~rv1111nms annnitirs,  cOln[t(!u~ation, 
rcmunernli~,n, en~olurneuts, o r  olllcr f i s td  or hete~minable  nnnnal gains, 
profits, and income of anoth~!r person cxce (dn$  $4,000 for any taxnblc 
year, other t han  dividends on capit:ii stock, or from the net  earninZ9 
of corporations and joint-stock coml~nnics or associations suhject t o  like 
tns ,  \vho a r c  reclnirrd to mnlte ; ~ n t l  s~.ntler :I rclurn in beh:~lf of another,  
ns prori(1cd hrwin,  to the collector of his hcr, or i t s  district,  :ire Ilel'Ol~Y 
antlwrizeci aud requircd to dcdnct rind wijlrlldd from S I I C ' ~ !  : III~II:LI g:~ills, 
profits and incoine snch sum 3s will he sufiicirnt to 113.~ thl' n0rn:ll t:lX 
i m p o s k  thereon by th is  .section,, and shall  pay to t he  omccr of t he  
IJnitetl S t t ~ t e s  Government autl!or~zed to receive the  same '  and they a rc  
cach hereby made personally linbl,: for such lux. In  all  c ises  wllcre the 
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Income t a x  of a person i s  withheld a n d  deducted and paid o r  to  bc 
aid a t  t he  source a s  aforesaid such person shall not  recelve the 


k m f i t  of the  exemition of 4 006 a l l o ~ e d  h e r e h  unless he  shall not 
lesaVhan 30.days prior t o  t%erday  on which the  re turn of hls  i&ome 
i s  due file wl th  the  persqn who i s  required to  withhold and pay t a x  for 
him ah a a d a v i t  claiming the benefit of such exemption. nor shal l  any 
person under the foregoing conditions be allowed the  'benefit of a n  
deduction provlded for  in  subsection B of th is  section unless he  s h a d  
n o t  less thnn 30 days prior t o  the  day on  which the  re turn of h i s  in. 
come is due file wlth the  person who i s  required t o  withhold and  pay 
t a x  for  h im ' s  t rue  and  correct re turn of his nnnunl eninn. nrofitn. nnd 
income from al l  e ther  sources, and d s o  the ded<ctioEs %ribEd for; &id 
t he  showing thns  made shall t hen  become a par t  of the  re turn t o  be 
made in 418 behalf by the  person required to  withhold and pay the  t ax  
o r  w c h  person may likewise make a o ~ l i c a t i o n  fo r  deductions t o  the 
collector of the  district in which r e tu r r i i s  made o r  to  be made for  him : 
Provided, T h a t  the  amount  of the  normal t ax  herein imposed shall be 
deducted and  withheld from fixed nnd detrrminnhle annual  aains. 


the  samc mannrr  and subject t o  the  same provisions of th is  section 
reCIllirinz the t ax  to  be wi'thheld a t  the nonrcr nnd deducted from an. 
nub1 incomc.; and likewise the  a m o u n t  of such tax shall be dcducted 
and  wlthheld from coupons, checks, or bills of exchange for or  in pay 
ment of interost upon bonds of foreign countries and u on foreign mort 
gages or like ebligations (not  myable  i n  the  United gta tes) ,  and alsc 
from coupcns chrclts, or  bills-of excllan-e for  or  in paymcnt of any 
divldends nndn tlie ~ t o c k  or interest u n h  the  oblimtions of forelcn 


dends. or other romncnsation does not excccd $41000. bv :Ins banker 01 
person who shall s d l  or  otherwise realize coupons 'checks,. or bills 01 
exchange drawn or madc In payment of any such 'Ateres t  or dividends 
(not  payable in the  TJnited States)  and any person who shall obtain 
payment (not  in the  United ~ t u t e s ) :  in bchaif of another of snch divi. 
dends and interest by means of coupons, checks, or  bills of e x c h a n ~ e .  
and also any dcaler in  snch coupons who shall purchase the same for 
any snch (iividends or interest (not  payable in the  Unitcd States) .  
othcrmise than from a banker or  another dealer in such eoupons; bnt 
in  e a c l ~  case the  benefit of the  excmprion and the deduction ~allowab1,c 
under this  section may be t a d  by complying with the  forego~ng provl. 
sions of th is  paragraph. 


Nothing in this  section shall be construed to  relcase a taxable person 
from liability fo r  income tax. 


' , The  t ax  herein imposed upon annual  gains, profits, and income not 
falling under the  foregoing and not  returned and paid by virtue of the 
foregoing shall be assessed by personal return. Any person for  who 
re turn has  been made and the  tax paid, or  t o  be paid a s  aforesaid, sha! 
not  be required to make a re turn unless such person has other net 
income. but only one deduction of $4,000 shall be made i n  the  case ol 
any  such person. 


Mr. HULTJ. I desire to offer the following amendment. 
The CEIAIRBLkN. The gentleman from Tennessee offers an 


amendment which the Clerlc will report. 
The Clerk read a s  follows: 
A m e ~ d ,  page 141, line 25, by adding, af ter  the  mord "herein," the 


words except by a n  application for  refund of the  tax." 
The amendment was agreed to. 
Mr. HULL. Mr. Chairman, I desire to offer the following 


nmeudment. 
The CHAIRMAN. The gentleman from Tennessee offers an 


alnendnient which the Clerk will report. 
The Clerk read ns follows: 
Amend, page 142, line 8, by adding, bcfore the  word "file," the  word 


" either." 
The amendment was agreed to. 
Mr. HULL. I desire to offer the following amendinent. 
The CEIAIRMAN. The gentlenlan from Teunessee offers an 


amendment which the Clerk will report. 
The Clerk read a s  follows : 
Am$+ prig! 142, l ine 18, by adding, af ter  the  word " herein," the 


word before. 
The amendment was agreed to. 
Mr. IIULL. I desire to  offer the following amendment. 
The CHAIRMAN. The gentleman from Tennessee offers an 


amenclnicnt which the Clerk mill report. 
The Clerk read a s  follows : 
Amend, v?gc 142, line 25,  by striking out, af ter  the figurcs " $4,000," 


t he  words in  the  samc manner and." 
The nmendnient w:~s agreed to. 
Mr. lIU1,L. I desire to offer mother  nmenclment. 
The CHAIItAZAN. The gcntleninii from Tenuessec oEers an 


amendmeut w1iic.h the Clerk will report. 
The Clerk rend nu follows : 
On pa e"143, ljne 1, amend by striking out, af ter  the  word "the," 


the  word: same. 
The amendnlent was nqrecd to. 
Mr. HULL. Mr. Clininnan, I offer the following amendment. 
The CHAIRMAN. The gent1enl:ln from Tennessee offers a n  


amendnient which the Clerk mill report. 
'l'hc Clerk rend :IS fo1lon.s: 
Amend, page 143, lines 1 3  and 14, by striking out the  words "firm, 


corporation, or  association." 
The amenclment mas agreed to. 


Mr. HULL. Mr. Chairman, I desire to offer the following 
amendment. 


The CHAIRMAN. The gentleman from Tennessee offers a a  
amendment which the Clerk will report. 


The Clerk read a s  follows : 
A m y %  pag: 143, l ine 14, by adding, after t he  word "herein," the 


mord before. 


The amendn~ent was agreed to. 
The Clerk read a s  follows: 
d. T h a t  the  nqrmal t ax  hereinbefore imposed upon individuals like- 


wise shall be levled assessed and paid annually upon the  entire net 
income arising or  'accruins 'from all sources dnrin" the  preccdin- 
calendar year to every coryioration, joint-stock compan"yr associatin< 
and evcry insurancc company, org:lnizccl in the unltcd States, no 
matter how created o r  organized, but not inrludln* partnerships; but 
if organized, authorized. or esistiue under t h ~  1;1"nw nf n n v  f n w i m  
country, upon the amoudt of net inkrime i r i s i n i ~ o ~ ~ h c ~ r i i n f i ~ y  itXG 
business transacted and capital invested within the Unitcd Stntcs dur- 
i ng  such yca r :  Provi(7cd ho~ccr.er 'rhat nothin.. In this section sll:~ll 
apply to  labor ae;rlcultnrh or  horhcultural org:i;~iaationq or t o  mutual 
Savings banks 'not  having h capital stock represented 11;' shares, or to 
f ra ternal  beneficiary societles, orders or associations operating under 
the  lodge system and providing for tile payment of life sick accident, 
and other bencfiis to  the membrrs of such societies. Arders' or  asso- 
ciations and dcpmdents  of such membcrs, nor to don~rst lc  bnilding and 
loan associations, orgnnizcd and c~pcratcd csclusivcly' for thc  mutual 
benefit of their member- nor t o  any corporation or association organized 
and operated exclnsivei$ for religions charitable, or educational pur- 
poses, no pa r t  of the  net  income of which inures to  the benefit of any 
private stockho!dcr or  ind iv id~~n l .  


Second. Such n r t  income shall bc ascertained by deducting from the 
gross amount of the  incomc of snrh corporation joint-stock conipnliy 
or  association, or insurance conipany reccired within the ycar from all 
sources, (first) all  the  ordinary and h c c s s a r v  esoenses m i d  within the 
year out of incomn in the mnintenancc a n d  opEration *of i ts  business 
and properties, including rentals or other payments rtquircd to  bc made 
a s  a condition lo the continncd nsr or  possession of property. (serond) 
all losses actually snstaiucd withiu thc  sca r  and not comp&sated by 
insurancc or  otherwise, including a rcasouablc allowance for deprecia- 
tlon by use, w ~ a r  and tear  of properly, i t  a n y ;  and in the case of mines 
a n  allowance for  depletion of ores and all  other natural  deposits on the  
bash  of their actual originnl cost in cash or  th r  cquiralrnt of cash ;  
and in case of insurance companies t h r  net  addition. if any rcqulrcd 
by law to be made mit l~in  the pr:lr to reserve fnnds and the &ms other 
than  dividends or return of prcminm payments mid within the year on  


olicy and annuity contracts :  Proz:itZed ftwtfier Tha t  mutual fire 
fnsurance companies requiring tbeir mcmhers to  mike  premium deposits 
to  rovide for losses and c p c n s r s  shall not return a s  income any 
porfion of the  premium drposits rcturned to  thr i r  policy holders, but  
shall return a s  taxable incomc al l  inrome received by them from all 
other sourccs plus such ortious of tlie prrminm deposits a s  are re- 
tained by t h e  com anies &r  purposcs other thnn the paymcnt of losses 
and expenses. ( t h h )  Interest accrued and paid within the year on i ts  
indebtedness 'to an amount of snch indcbtcdness not exceedin i ts  
paid-up capital stock o n t s t a n d l n ~  a t  t he  close of the  year, or  ff no 
capital stoc'k. the capital employed in the  business a t  the elose' of the 


e a r :  P r o ~ f d e d ,  T h a t  in the case of bonds or  other indebtedness which 
gave been issued wjth a guaranty t h a t  the  interest payable theredn shall 
be free from taxatlon no deduction for  the  payment of the  tax herein 
imposed shall be allo&ed; and in the case of a bank banking associa- 
tion. or  t r u s t  comnanv. interest naid within the  ;ear on denositn: 
( four th)  all  sums $ a i d  by i t  withih t h e y e i i ~ f & i a i k s ~ i m p o s i d - ~ ~ i i .  
t he  author i ty  of the  United States  or  of anv S ta t e  or Territory o r  
Government of any foreign country, a s  a condi'tion to carry on busihess 
therein, not including the  t ax  imposed by this  section: Provided, T h a t  
In the  cRse of a corporstion, joint-stock company or  assoclation. or in- 
surance company. ofganized, authorized, or  existing under the  laws of 
any foreign country such net income shall be ascertained by deducting 
from the gross amhunt of Its income recelved within the year from 
business transacted and cnnital invested within the  TJntted Stnteq 


compensated by insurance or  otherwlsc including a reasonable allow- 
ance for de~rec fa t ion  bv use. wear and i ea r  of nronertv. If nnv. nnA In 


f.urtlrt-r' 'J'hat mutual fiic insuriince kompnnies reqnirinq their members 
to mak; premium deposits to providr for losscss arid expenses shall not  
return a s  incomc any portiou of thc  prrmiurn deposits returned to their 
policyholders. bnt siiall return a s  tnsnble lnco~ue nil inconie received 
ho thrni frnm a!] other sources nlus such nortions of the nreminm 


the business a t  the close of the  ycar which the gross amount b f  i t s  
income for  the r ea r  from 1)usinesa transacted and cnnital invested within 
the United States  bears to  the xross aruoont of its income drrived from 
all sources within and w i t h o ~ ~ t  the  United S tn t r s :  I'rnoidetl. Tha t  in  
the case of bonds or other Indcl)tcd~~ess which lruve been issned wlth a 
w a m n t y  t h a t  the  Interest p :~rable  thcreon shall be free from taxation. 
i o  deduction for  the  pnvn16nt of the tnk herein imposed shall be 
allowed' ( fou r th )  all  s r l l ~ s  paid bv i t  within the  year for taxes im- 
oosed uhder the  authority of the  ' ~ ~ n i t e d  States or of ally State  or 
rcrr i tory thereof a s  a cd~~t l i t i on  to carry on busincss t l l~ rc in ,  not 
~ n c l ~ ~ d i n g  the  tax imposed Ily this  section. In thc c8:lsc of nssessmcnt 
nsurance companies thc actual deposit of sums v i t h  State  or  Ter- 
*itorin1 oRiccrs, pursuant to law a s  additions t? g u x l n t e e  or  reserve 
"mds shall be treated a s  ~ c i n g ' ~ a ~ m e n t s  r e q n ~ ~ e d  b~ lam to reserve 
iunds. 
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for themselves a reduction in the tariff. They control, many 
of them, through international combinations. It 1s the small 
producer who will be first to suber. I do not think that  all 
of us realize a t  all times how vast the force of wealth now IS 
in the b n d s  of the larger factors in industry. The gentle- 
man from Georgia [Mr. CBI~P]  gave here the other night n 
list of moll and estates in this country, and he pointed out 
in a table that  there mere 29 individuals and estates in r imer ia  
who hnve among them the vilst sum of $3.000,000,000, and 
he gave flgures to show that  these men nnU these estates, 
less than 30, had an income of somcthlng like $170,000,000 a 
year. Now this income tax, which I falor  and which I had 
hoped would be brocght iu for a separate rote. prowses to  
reacll some of thcse larger incomes. I do not believe that  it 
reaches t l ~ e  larger incomes with 11s heavy a 1)er cenf of tax :IS 
i t  sllonld rench them, and for thnt rwson I hay& offered thls 
amcndr~~ent, increasing the amount of the tax on incomes 
above $100,000 from 3 per cent to G per cent. [Applallse 1 


The CHAIR3IAN. Tile time of the gcntlcnrnn hds cwircd. 
i\Ir. TBVEKNlCI1. hlr. Ch:lirln:rn, when I went before the 


~ o t e r s  In the cf~rupaign last fall I mnde the rlcclarntion, repent- 
ing It over and over, that should I be elected I woul(1 make a 
conscjentjous endcnvor to learn horn the people of my district 
wo111d tlcslre me to vote on in~port i~nt  l e ~ i s l ~ ~ t l o n  nffectiuf their 
intewst, which might come up in this body, and would then 
rotc tlint way. 


I m:ltle that decl:~ration in every good f:lith. I Acsire no 
grc1:ltcr tribute rvl~en I s1l:ill co~~clntlc 111) scbr~ic~ci in this IIousc 
t1in11 t11:rt the pcwl~le of IIIY district I I I : I ~  s:ry of UIC, " TIe nwde :I 
practice of ascertniu~nq how the people of this district desired 
hini to ~ o t e  on even the simplest piece of legisl~tion, and then 
~otc t l  tlint my."  


In llne with tho prcelecWm understmitling lwt~vcen the wters  
nnd nlysrlf it 1s my intention to cast my vote :IS tlie I l ~ ~ ~ r e s c n t a -  
t i rc  of the fourteenth Illinois district for the income-tax prori- 
sion of tlie pencting bill. 


I believe in nll sincerity, Mr. Ch:rirninn, thnt in so doing I am 
cnrrying out the devlre not only of the Denlocr:its of my dis- 
trict, but of 90 per cent of the rank and file of Itepublicans, 
Progress~ues, Sociall~ts, and Prohibitionists. 


I have rnnde a s  extended inqniries ns anyone could ninlie, and 
I bclieve th:lt 90 per cent of the people of the whole T;nitetl 
States, regardless of their politics,. race, relicion, color, or 
creed are heartily in favor of an income tax which proposes a 
tns  on wealth in lieu of the present system, which provides for 
the raising of revenne by taxing esclnsively tlie clothcs on n 
mnn's b:~cB, and the other things that pcople must near ,  cat, 
and use in order to live. 


Not only tlie poor man, from whose bending back some of tlie 
burden of taxation is to%e lifted hy means of this bill, favors 


measure. I an1 in a position to say that many f:rir-minded 
men of n7ealth resicling in my own district, nien who will be 
required to pay a considerable tax on their incomes by virtu€ 
of the income-tax provision of this bill, have written me in most 
favorable tone of the measure, declnring t1i;it the proposition 
that n man should bc taxed according to his ability to pay and 
accordina to the beneflts and privileges he receives under the 
GoWrnlnent is fair and just. 


I not prejudiced against wealth. Any rnnn who has hon 
e s t l ~  ncquired we:llth shows h i t  an evidence of his industry 
intelligence, afid skill, and deserves the respect of all. But I 
do contend that men possesqing wealth should png, and are  ahk 
to Pay. lllore taxes thon their lcss fortunate hrothrrs n-ho own 
only the clothes upon their hacks, and possibly thrir honschnld 
furnitrue, and whose weelzly nwge is scarcely enongh to enahlc 
them to provide for their families from week to meek, let alone 
to lay a n ~ t h i n g  by for a rainy day. 


Mr. Chnfrman, tho income tax is  part of the Democratic plan 
to reduce the ever-increasing cost of living in this country. I1 
means the carrying out of the program promised in the pre 


CflnlPaign last fall, namely, to take some of the tiis ofl 
the necessaries of Hfe, such as  sngtlr, woolens. cottons, bref, and 
lunlber, and to make up for the loss of revenue thus snstalned 
by the Government by plncing a tax upon incomes. It  is  esti 
m t e d  the income tax will raise approximately $100,00,000 
and that thls llnlount of: taxation mill be taken off of the vita' 
necessaries of life. 


But, Mr. Chairman, to t a s  wealth and incomes, according tc 
the standpatters nud protectionists, is  class legisl:~ tion. Thc 
fact is. however, that the present system of taxing the neres 
sariefl of life while pernritti~lg wealth to go nntnsed is class leg 
islntion of tlw crossest sort. I s  it  not 11:1ssing S ~ ~ : I I I S C  t l ~ a l  
those Who c0mI)l:rin of a n  incollie t n s  a s  c h s s  legisl:~tion mere 


h ~ l u l  to complain of tlie esisting class legislation mhicL 
taxes the hats, coats, ancl shirts of tlic nlasscs nln~ost 71 pel 


ent,  while not requiring men like Rockefeller, Cnruegie, and 
jther nilllionaires to p:~y a single penny of tnxation on their 
wollen personal fortunes to the Kationnl Government? 


The masses of the people produce tlie we:~lth, nnd by legisla- 
ive advnntage a few get possession of it, and now tliese few 
)bject to t.lie tr:~usfer to we:llth of even a portion of the tmn- 
Ion being esacted fro111 the nrasses on such articles as woolens,. 
:ottons, sugar, beef, and lunlber. 


The income t r ~ s  is  :I recognition of the dem:und of the masses 
'or a square deal in taxation. which they nre not now receiving 
n either State or Federal tax:~tion. TJntler the fisc:ll systems 
n ropnc in most of tlie States the wealthy and powerfnl clnsses 
ind ways to evade taxation, and are  cormt:intfy succeedh~g, ill 
) I I ~  w:ly or :~flotllcr, in shifting the c h i d  wc>ight of t:ls:ltion 
'roul those most able to b m r  it to thc shonlders of those 
xenlier. poorer, and less able to protect themselves. The re- 
lort of the Sew Forl; speci:rl t a s  commission reported the con- 
elusion that the richer n person prows the less he p:~ys in rel:~- 
.ion to his prol~crly or inc.onw. :11~1 th:rt pe1'sor1:11 propel'ty 
nrgely csc:Ipes ta x : ~  tion for eiilicr loc:ll or St:r te pnrgosi?s. The 
State tax comniission of J.I:~ss:rclinsc~tts estin~ntes the value of 
7ersonal property in that State properly s~il).iect to taxation a t  
)ver $.'i.Cj00.000.000. of which lcss t l~nu  one-fifth Is t:~secI. The 
m y o r  of I'llil:~dcll,l~ia recently stated in the press th :~ t  tlie 
~nilerv:~lnntion of pro])erty in that city is more than three 11un- 
Ired n~illions. Such conditions seem to be the rule in nearly 
?vel'F 1oc:ility mid in cvcry Stntc. 


The SIII:III  11rcqwrty o~vnr r  ( ~ 1 1 1  not hide his property nor shift 
lis 1:)s I)urrlens, a s  can the rich anrl pomerf~~l. but must hc:~r the 
:rushing weight of not only that portion of taxes that is  right- 
Poily his bu t  also much of the burden t1i:it should be carried 
)y the ricli. 


So nllich for the C~I:IIICCS of the srnall tnspnyer in mattera of' 
3tnte and local t;is:!tion. But tlw \l-orst is ~ e t  to come. Wh:lt 
11,ont Icr?dcml t:rx:~:ion? In tlie raising of revenne to rnn the 
S:ltionnl C ~ o r c r n n ~ ~ n t ,  me:~ltll is not aslied to contrihnte nny- 
thing whatever. I'rac.tic:~ily the elltire espnises of the Qorern- 
111~nt arc  met wit11 funds raised by tnxiug the things the yeople 
sat. wear, :lnd use. 


One afteruoon. scvcral years ago. I sat in the office of Ti~~itcd 
3tatc's Xen:~tor Mosm E. CLAIT, of hIiunesotn, intrrviewing lii111 
n n  the subject of tas:~tion, for :I ncwslwper article. He had 
told me that in State taxation the poor man. and the m:m of 
uioclernte nlmns, W;IS el-erywliere pnying taxes for the rich. 


" 1fh:rt rlbout our n:~tionnl fisc::ll sgslcm '! " I aslicltl. 1 


He re])lietl by t~irninf in his cb:tir aucl pointing out of the 
window to the marble wnll of the capitol :>cross the  conrtpard. 


" I h  you see thnt wall ~ o n d e r ?  " he aslied. "Which stone i s  
bearing the grenter weisllt, the one a t  tlie 11otton1 or the one a t  
the top?" " Well," 11e continneil. " thnt is the way It is nnder 
our present fiscal system. Those a t  the bottom are  standing the 
burden of the weight of t:~xntion. What we need in this 
country is  an incoine tax." 


Under the present fiscal system a niil!ionnire pays no more 
tax tomnrd rnnning llie National Governn~cnt tlla11 the poor 
man with a large f:iniily. This seems aln~ost unbelievable, but 
it is  true and mill not be denied here or elsewhere. 


Why, then, it  mny he aslied. hare the people been willing to 
wait so long for n n  i~lconle l ax?  This is rl qnestion I can not 
answer. My own esl~lnnation of the tardiness of an income tnx 
upon the st:rtutes mould be that it is hecaqse the arerage rnnn 
of this Piation has not been avr:ire nntil Seccntly of , t h e  t rue 
s t t~ te  of nff:~irs. The m:~jority of' pt?~.sons Imvc lwcn nntlw the 
erroneous in~l,ression thnt sollie ])ortion of the taxes they hnve 
beell paying to the loc:~l tax collector e:lch year have gone to 
defrnx the expenses of the Piational Governmeut, to help niatn- 
t:lin the Arnly and Xnry, pay the grent arlny of Uncle Sr\m's 
c~lrployecs, and m:~intnin the v:lrious dep:lrtn~euts of the Gov- 
ernment. 


The nioney paid to local tax collectors, however, goes esclu- 
sively fur tlic mnintcna~ice of the to\vnship, city, county, or 
St:~te iu wllicl! it is llnid, :~nd not :I siugle penny of this money 
con~es to the Kntioii:~l ( : o ~ a ' n n ~ c ~ ~ t .  


Where, then, does the $1.00U.O00,000 which is necessary to 
meet the anunal expenses of the Genernl Governn~ent come 
from? I t  is not pic.kcil up out of tlie streets. No; it comes 
from thc l~ocliets of the m:~sscs of t l ~ c  peoi)le and is tulien from 
tlle111 ~rl-he~i tliey do not know it. Thnt is, the people pny tlwir 
national tns  in the form of artifici:~l prices for tlie'tl~ings they 
ent, wem., nnd use. In  other nortls, tllc Governuleut raises 
$32.000.000 nnnn:\lly t l i r o ~ ~ g l ~  n tnriff t as ,  which is laid on 
11c:rrly evcry :~rticlc of common we. 


. \Vitll tile esccption of the anlornit miscd tlironyli the re- 
cently passed corlmration t :~ s, llie Lwlance of the $1.000.000,OC)O 
espencled :rnnually by the Gover~i l~~cnt  colncs fro111 on inter11:11- 
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3lr. B1LiSI)EGEE. JIr. Presidelit, I have ~u;\de no rculnrks 
1111on these v:trious :~~iieu(l~uents to chtulge the pro~isions of the 
iiicoiue t a s  as  found iu the bill. I desire to state very briefly 
tlie rc:~son why I lmve voted agniust lnost of tlie anlenilme1lts. 
n l ~ d  I slxll  probably coutinuc to (10 so. This is n bill entitled 
"-111 act to r e d ~ ~ c e  tnrifi' duties :1m1 to provide revenue for the 
Goverlment." These ainend~uents hnve ha& no such Proper 
considcration, in n ~ y  opinion, a s  would jnstif~- me in votiug for 
ally one of tlieul. I t  ui;ty be that one or mlothcr of them 
~vonlcl provitle 3 more equitable or more satisfactory sxsteln of 
t:lsilig the iucon!cs of both corl>orations aud individt!als, but I 
do not thii~lr ill the 1)nss:Ige of a tariff bill n-e should attelnllt to 
utilize it a s  a wliicle to flont through any propositious to  t a s  
corporations out; of esistcucc or 1-0 pcnnlize the rich or to reduce 
sn-ollen fortunes or to nccouylish any other collateral l)url)ose, 
no matter how desirable. 


I aiu perfectly satisfied that if i t  shall be the settled con- 
rictiou of the niajority of the people of the country thnt the 
t a r  a s  provided by the colnnlittee shonld be changed, there is  
snfiicieut tiii?e irt the future to overhaul entirely the proposed 
income t a s  ill  the light of the way the present prorisions may 
oper:~tc ;lnd ~ ~ i t h  lnuch better satisfaction both to us  :mcl to the 
country. 


Tlie amencliueut just offered, which proposed to t n s  illcomes 
orer  n inillion clollars 10 per cent, I could not possibl~ vote for. 
I hare  hearc1 of collectiug tithes. but I hare iierer heard of 
collecting fifths of the incomes of people. Without goiug into 
or criticiziiig the details of the mrious au;endments I simply 
thiulr it  is  better to t ry the plan a s  proposed by the committee 
in i ts  genernl features, and then h a ~ i u g  established the principle 
of an inconie tas, go about nmencling i t  a s  the necessity of the 
occasiol~ in the-future may warmnt. 


Nr. CILLWFORD. Mr. President, yesterday evening before 
the Senate adjourned I offered an amendment the purpose of 
11-hich 11-as to distinguish betnTeen what in England a r e  callecl 
earned incon~es and unearned inconles. That amendment n-as 
not acted upon. I am not goilig to press it  a t  this time, but in  
connection with it  I want to call atteiltion to  the report made 
in tlie English Parliament in 1907 after a rery thorough investi- 
gationdf tlie whole subject. 


England has had an income tas, a s  I unclerstaiicl it, for 
three-quarters of a century, and from time to time, as  the sys- 
tem has been erolved, they have improved it, enlarged it, and 
extended it. Within the last two or three yenrs, under the 
ministry in ~ h i c h  Lloyd George has been so active, they have 
thoroughly orerhaulecl i t  and extended its provisions in mnny 
mays. In  this report in  1907, which was a n  exhaustire one, 
after a thorough .investigation, they find that this distiuction 
should be made : 


Differentiation between enrncd and unearned income. 


They find that  i t  i s  practicable to obserre that  differelltiation 
in the incoxne-tax system. I want to put into the RECORD what 
Xr. Asquith said in coil~menting upon it, because it  is so well 
said and is so brief and simple. and it relates to n nlntter of 
the utmost iniportance here. I n  discussing i t  he gives this 
example. H e  s a p :  


Comparing t ~ o  indisiduals one " ~ h o  d e r i ~ e s ,  me mill say, E.1,000 
8 year  from a pcriectly safe 'investment in  the funds perhaps accnmu- 
lated and left to  him h his father, and, on the other hnnd, a man 
making the same nommag sum by personal labor ly the  pursuit of some 
arduous and perhaps precarious profession, or  some form of business," 
t o  say tha t  those two people a r e  from the point of view of the  s t a t e  
t o  be taxed in thc same may is, t6 my mind, flying in  the  face of justici 
a n d  common sense.'' 


I believe that  tha t  simple statement finds a response in  the 
jcdg~nent of every man. Why not in  this bill and in establish- 
ing this system here s tar t  right upon thnt question? EIere.is 
the question of making property, capital, and inrestment con- 
tribute its share of taxes; on the other hand, here is the ques- 


, tion of how fa r  shall we go in putting a t a x  upon energy, 
industry, and service given to society by men who a re  engaged 
i n  practicing professions or in following other useful vocations 
in life. We a r e  putting them all together, and making one levy, 
one rate, upon them a l l ;  in  other words, we a r e  putting a tax 
upon personal service rendered to the home, the family, and 
the community and which enrns a n  annual income. The incomc 
may be precarious and Vary from m e  year to another and end 
when the life of the person eods who is earning it. We a re  
putting thnt class of incomes in the same class with rents from 
great structures, inherited, perhaps, by some child of fortune, 
that  are  a lifeless species of property. Euglnncl differentiates 
behveen these chsses  of income. Why should not me? 


Mr. GAL1,ISGER. Jlr. I're~i~lcnt-- 
The PRESIDISG OFFICER (Mr. LEA in the chair).  Does 


the Senntor frolu South Dakota yield to the Senator from New 
Hampshire? 


91r. CRAWFORD. I do. 
Alr. GALLISGER. - This is nu iiittresting pllase of the dis- 


cussion. Nr. President, aud I desire to ask the Sellator from 
South Dakota how i t  noulcl wor!;. Supposing n lnan were in 
receipt of $3,OCiG froin iuvestu~eiits wl~icll his fntlicl: h:ld made 
pOSSIblc a11d he 1ilrev;ise was iii receipt of $3,000 froin tlie pr:~c- 
tice of his profession, ~voulcl there be n (1iKcrcntintion in thnt? 


311.. CR-IWFORD. Oh, certainly. The distinction i s  ma(1e 
betn-een the eamin.zs from a mnu's nrofessionnl scrl-ices m ~ d  the 
earnings from his &restlmr~ts. l'hky have nll t l ~ t  worlrctl ont 
i n  Enz1:und. 


SI~.-GALLISGER. Would he be eseinl,t on the $3,000 which 
he earus from professional services mlcler thosc circnn~stm~ces? 


Blr. CRAWFORD. I am not saying that. I tl i i i l lc  tlie fnlllt 
in the an~euilnient which I offeretl ycsierclay \vns t1w.t i t  \vent 
too f a r  in  nictliing esemptions. In  Euglanil the:; ;we uot es- 
empt above n certain rate. but they discrimiunte in their fax-or. 
So. if the Senator will permit me. I s1i:lll offer n resolution 
which I nslr to har-c rend and ask to 11:tvc i t  considcretl in con- 
nection with my a i u e ~ ~ d ~ u c ~ ~ t ,  TI-hich I xlinit is  faulty in tlint 
respect. I should like to lnve  the Seiiate coi~sider both the 
amcudnient and tlie resolution together nuil t : t l i~  such action :IS 
i t  ~n:ly think bcst. 


The PRESIDISG OlWICEl:. Tlie Sccrct:ury will rent1 the 
resolutiou proposed by the Senator froin South D:lltota. 


The resolution (S. Res. 177)  as read, a s  follp\rs : 
Eeso7zwl. Tha t  the  Comnlittrr on Finnncr hc A i i . r r t d  to inrwt i .  


gatc  axd iscer ta in  the diffcrcnce i;n ch&ncicr -brt~'6Fn~~iico;he-~i~nni~- 
c1iateI.y and  di,rectly dcrirecl by a n  i~idividunl from the  carryi11.c on op 
exercise by h ~ m  of his grofession. tmde. and rocation. and income 
derived from yropertr or inrestment .3P capital. and to  report nn 
nmcndme~lt  which will make a iust  discriniinntion in t h ~  r n t ~  o? 
levy in  favor of incomes immedi~lelv  and dik&ly tl&v&-fG>.ii- t6e 
c s e x i s s  of a profession. trade, or  c d l i ~ l g ,  a s  com~)art.d ~ ~ i t h  income 
derived from properly 2nd capital inres tmtnt .  


Mr. CEA'ATORD. Ur. President, of course I an1 11ot dog- 
matic enough to undertake here to say what this cliffcreilce 
shoulil be and what this rate should be ;  but I a111 offcriug 
this resolution so thnt it n ~ n y  come before the Se11:ltc for the 
purpose of haring this question, which I think hns fmldnniental 
justice a t  the bottoin of it, rcceive the cousiderntion thnt I 
think i t  should reccire here aud have the investigntion to 
which I think i t  is  entitled. Therefore I snbmil; the resolution. 


The PBESIDISG OFFICER. The resolction will be printed 
?nd lie on the table. 


Mr. WILLIAMS. 31r. Presiileut, do I understand that  tile 
resolution is to lie on the table? 


The PRESIDISG OFFICER. The Clinir understood that  
that was the request of the Seuator from South Dakota. 


1\11.. CRAWFORD. Xo; I did not ask to have the resolution 
lie on the table; I aslcecl to hare i t  take the  usual course. I 
presume, if objection is made to it, i t  will h a r e  to be printed 
lnd go orer. 


The PRESIDIXG OFFICER. Does the Senator from South 
Di~ltotn m:llie a recpest for unanimous cons~l l t  for the present 
?onsideration of the resolution? 


311.. CRAWFORD. Yes; I ask unanimous consent for the 
present cons id era ti ox^ of the resolution. 


The PRESIDING OE'FICER. The Senator fro111 south 
Dakota a s l ~  uilanimous consent for tlie present considerntion 
~f the  resolution which has just been zencl. Is there objec~ion? 


Blr. WILLIAMS. Yes; I object, 3lr. President. 
The PRESIDIxG OFFICER. The Senator from Nississigpi 


dxiects, and the resolution mill be printed and go over. 
Mr. WILLIAXS. Mr. President, I want to  say a few words 


in this connection, so as  to e q l a i n  why I h a r e  objected. I n  the 
first place, I do not see any necessity of any investigation to 
letermine nn abstract question, which every man can determine 
for himself, a s  to whether this distinction ought or ought not to  
Je made. So f a r  a s  I am personally concerned, I a m  opposed 
to it. Of comse, i t  would be a very nice thing for the Members 
)f the two Houses of Congress to make m a t  distinction, a s  
~ b o n t  nine-tenths of them are lawyers and get their incomes 
from their profession, but I do not see why a man who i s  in  a 
~rofession should have his income ese~npt  any more than a man . 
who i s  carrying on a farm or n factory. 


The other day some oue said somethilig about sollie suraeons 
who made an immense ainount of nlouey each year by their 
:rent skill and genius, who lived like princes 'and saved nothing. 


Mr. CRAWFORD. Mr. President, will the Senator permit me 
:o interrupt him? 


The PRESIDIKG OFFICER Docs tlit! Scnht8)r from Nisris- 
sippi yield to the Senntor from South U:~l;ot:l? 


Mr. WILLIAJIS. Yes. 
Mr. CRAWFORD. The Scnator is  z s s ~ i m i i i ~  thnt t1:e nlllcnit- 


nent luaLes n differci~ce bet~vceu l ) r ~ f ( - v i ~ ~ ~ ~ : t l  I I I C I I  :11141 IIIPII f01- 
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1017-ing a trnde or men cultirnting farms. I t  makes none what- 
ever. I t  includes professions, trades, and vocations-all three. 


JIr. ~lILI ,I t~iUS.  Then, whom would you lenre to  be tased? 
IIr. CItATFrFOIZI). Property, cnpitnl, inr-estaents; and not 


Iluman exertion nix1 linmnu encrgy :lnd hclnnn service. I do not 
snp tliey should be exempt. I have said thxt my amendment 
n-eut too f a r  in that respect, and I say that  there should be a 
cliWereiltiation in faror of e l l e rg  m i l  sen-ice of the man who is 
doilig soniething aud where the exnling depcnds entirely upou 
his personal exertions-that there should be a cliRercntintiou in 
favor of that source of iiicoine :IS ngniust the income clerired 
from cnpital and property. 


Jlr. \TILLISL\IS. The Senator the other clay referred, a s  an 
illnstrntiun, to so~ue  brilliant surgeon or some one who made an 
iuxiense income every gear, but lived like a. prince and had 


.nothing left. There might be another surgeon who made the 
same alcount of income ~ h o  would hare better sense and 
insteacl of living like a prince might illrest some of the income 
in land or in city property or in boilds or in stoclis. So the 
en'ect of it  ~vould be to t n s  a man n-ho wns thrifty, industrious, 
frugal, and saring and esempt the fellow who spent all his 
fncome aud nercr invested anything. I do not see for the life 
of me why any man who ennls $50,000 a year o r  $20,000 or 
$10,000 ns a grent surgeon or a s  a great lanyer  should not thank 
God for the possession of that much and be willing to contribute 
of that a sn~a l l  amount for the support of the Government. 
You a re  tasirlg nien in proportion to their ability to  pay, not in 
proportion to their ability to save or to invest. 


3Ir. CRAWFORD. Mr. President, that  is simply wiping out 
the cliscrimiuation-and it is one of the subjects of actual, 
actire, growing interest in this country-between the burden 
that  shouid be imposed upon property, upon capital, and thxt 
which snould be imposed upon the ch:~mcter of service that i s  
so closely linked v i th  humanity thct yon can not separate it. 
You cno not jndge a thing by stating a n  extreme case. After 
three-fourths of u century and a t  a time when the most populnr 
ministi.j. that mas ever in coiitrol of the Gorernment of Eng- 
1:13d, the one which has reached out and reached into tbe hearts 
of the masses to a greater extent than ever before, led by Llopd 
George, malies this discrimination; the Senator from Missis- 
sippi thinks i t  is  wrong in principle. I beliere i t  is  right. 


Mr. WILLIABIS. Money is a s  wnch property a s  is anything 
else, and when a man earns $20,000 in money dnring a year he 
h:ls got that much property. 


JIr. BItANDEGICE. Mr. Presiclent, I realize that,  ns the 
Banntor from South Dakota [Xr. CRAIVBORD] has stated, the 
aniendment which the senator snbmitted yesterctay is  not 
strictly the pending aweuciment, I assume, for action a t  the 
prcseilt time. 


Mr. CIL1WFORD. No. J I r  statement was that I hnd offered 
a resolution. I do not know-mhether the Senntor -&-ns here a t  
the time, but the resolution has been read nnd laid orer.  


Nr. BRSXDEGEE. I was here. 
JIr. CRh\VFOICL). The trro are  simply related to this sub- 


ject, and so I thought i t  rroulcl not be improper fo r  the Sennte 
to say whether they should not direct the Cdmmittee on Fimncc 
to consider the gnestious there suggested and report to the Sell- 
ate whether snch a cliscrimination in favor of rocntional ineoille 
a s  against property income should not be observed in this bill. 


I realize that the amendment which I hastily drew  ester- 
day, where the exemption was lnncle broader than i t  ouzht to be, 
is  imperfect ; I was conscious of the fact that  it  n7ns<nul)erfect 
a t  the time, but i t  \ms  introduced to get the subject before the 
Senate. Kow,'as it  is made a little more appropriate for  gen- 
eral consideration by the resolution which I have introduced, 
I prefer to have the two considered together. 


Mr. BRANDEGEE. I do not a t  all, a s  I think, misunder- 
stand the situation. I understand i t  exactly a s  the Senntor 
from Sooth Dakota has stated it. In conversation &th the 
Senator yesterday afternoon I stated that  I thsught the aineud- 
ment was not a s  carefully drawn a s  the Senator himself n-ould 
like to hare i t ,  and he said that  it was hastily prepmed and 
simply designed to bring the general subject matter to  the at- 
tention of ehe Senate, which has been accomplished. 


Kom. I will read the nmendment i n  order t h t  there msy be 
in the RECORD, in connection with the remxlrs upon this  subject, 
the test of the matter me a re  discussing. The Senator's amend- 
ment i ~ a d s  : 


Proz-idrd furthrr Thnt i n  comnot!nz net income under snbdirision 1 
ofpamgmph h of ' t i l i s s c c t i o n t l i e ~ e s i i n l i n l s o l ~ e  deducted t!ie amount.  
if any. which is clnin?ed and proved by any individcnl to  hsrc becn 
immedintely and directly dcrired from thc  pcrsonsl erercise br him of 
a profession, tmde. or 'vocation. 


I thiilli there is a gcod den1 to sniil in favor of the conten- 
tion of the Senator-which is a:so snstniued by the wor!rs of 
British origin upon the subject to which he has referred-that 


n great income or any incoule de~ivetl enii:~ly fro111 the efforts 
of those wbo haye goue before-n-hich cost the prcseilt bcilc- , 


ficinry no effort or labor of m y  kinit.-shonld bear n larger pr:,- 
portion of the burden of tasntion than the  iuconlc tleri1-cil f r ~ > m  
the persou:~l effort of the benetici:lry in ~)cs?cs~ion  of  the incoinp. 


The nme~?clmeut of tllc Senator, of course, a s  I thiilk he 
will recognize, and a s  I aln firmly conricced, n-oulil, if pass?d 
a s  ( i r a ~ r n ~  exempt absolutely all iiicome c??ri~-ecl f rom thc efforr; 
of auybocly. I nlem to pnt i t  just thnt bronil, bccausc the nincnd- 
uleut 1x01-itlcs tliat there shall be cle~lncteil from thc :~:uount 
anything which is  proved by the intlix-ic11;al " to hnl-e be2n im- 
mediately and directly derircd from the personnl esexise by 
him of n profession, trade, or rocation." 


Mr. WILLIA31S. Mr. President, n-ill the Pcixtor pnrdon n 
~ues t ion?  


The PRESIDISG OFFICER. Does the Senntor from Ccn- 
necticnt yield to the Senntor JIississil)pi? 


Mr. BIUTDEGICE. Certainly. 
Xr.  KILLIAJiS. A thought occurs to me ~ h i c h  nlakes 1x0 


ask the question. Take my snla1.j. a s  n Senntor, or the s3!3r9 
of the Senator from Connecticut. Would or n-ould not thnt f:tIl 
within this description? WouId that be clerired from a pro- 
fession. or t m d ,  or rocatiou, or m n l d  i t  be conuecteil with 
what the Senator calls "dead property," or n-here would i t  
come in? 


Nr. BKYSDEGEE. I thiuk there is  n tn-ilirht zone ahont 
snch a question. I t  n-ould depend, perhaps. ul)oii whether tho 
Senator would consider hilliself to be a professionnl politici,ul 
or a statesman; I do not linom. 


Mr. WILLIAJI S. Really, I consider myself a statesmnn ; 
but that is a n  incorne deriveel in the manner describer1 in  
the a~lieudment of the Senator from Ronth Dakota, and i t  
would Be esernpt under thnt very nmenctment. 


Mr. CRXXFORD. Xr ,  President, r i l l  the S a x t o r  permit 
me? 


Xr.  BRAS3EGEE. Certrri~lly. 
Mr. CRAWFOXID. That langnnge is  iclentitallr the sxtue a s  


the language in the inconx-tax lan- of Great Britain, escepc 
tliat, b:tsed upon it, they levy a lon-er rate  on scch incoines in- 
ste:lil of cscui l?t in~ them. The amendment which I dl&-. i:i- 
stead of cliffereutinting in fa ror  of a lower rate, I ndnlit rwut 
too f a r  in exempting Ihem; but the i ~ l l ~ i ? ~ g ~  " clnin~ecl an3  
prored by auy iildiriclufrl to   ha^-e been imm&ate!y arid cl.irectiy 
derived from the per~onnl  exercise by him of a proressiou. tracle, 
or voc:ltion" i s  literally copied from the clause in the Eng!ish 
statute a s  i t  nygears in  Prof. Geligmnu's hook. 


Nr.  WILLIAMS. That  does not help it, so fa r  ns this qnes- 
tiou is concernecl. 


Mr. CRAVPOED. I t  helps i t  in this m y ,  tlint i t  is  being 
successfully operated in EugIand, and Prof. Seligman s a p  iu 
his conclusion that after years of evoluticu the Critish sgstem 
is tiie m ~ s t  perfect income-tax system in the ivorld, and tliat 
whi!c in Gl~~dstone's time, n generation ago, i t  creflted hot i i i ty  
and bitterness, now It is acceptcd erery~r-here and vi l l  retwiu 
for nll time. 


I .  I L I I S .  Khethcr it is  the Euglish la\\- and whether 
or not the English lam is a good lam is not relevant to this 
question. The qnestion is  whether we want to sttirt a systea~ 
of tnsntion in this co6utry that  mill es.empt the incomes of 
Ian-~ers. doctors, pliticians, and othersTnll iuc~rues that  come 
directly from pcrsoiial services, whether for the GOT-ernment or 
for soinebody else. 


Mr. CGATT'FQRD. I should like to  nsli f i e  Senator if he 
seriously asserts that  politicinus hare  a n  i n c ~ m e ?  


Mr. TILLIAJIS. \Yell, after they get through with the year 
t'tier hare uot m w h  left. [Laughter.] 


Mr. BRANDEGEE. KO nct income. 
Mr. TTILI,TA?clS. But  they hare  a t  ieast hnd n salary and 


a n  opportunitj- to hnre  a n  income. 
Mr. BITSKDEGEE. Mr. President, a s  usual, I seem to have 


managed by skillfa1 interference to have projected myself in 
between two fires or between the xpper and the nether millstones 
2nd to occupy the floor s i l l l~ly in the capacity of a yielder. 


I do not disagree with the Seuntor from South Ualrota a t  311, 
nnd, if I had been allon-ed, to co~:tin~ic conscc~itively, I would 
hnre stated long since, I thinlr, ercryt1ii:ig that he has stated. 
f unclerst?nd perfectly  ell that t!w Inn,-wge which he uses in 
h i s  ninendinent ezeinpts incon~es nmde by the exertion of per- 
;on31 effort, w11ere:ls the cquirnlcnt lnm in Great Eritaiii 
;in:~Iy imposes a lower race of t a s  upon them. 


I st;~rtecl to sny that  I had, so to spenlr, cousiilernble offl!m~tl 
jyiiil~:~thy. without Ilnrin:,' lind a c!?:uicc to give it nay nin:ure 
:onaiderntion. ~ v i t h  the id<?:\ tl;:?: tlic t v : ~  i:icoinrs \wre so es- 
senti;llly different ill cIxrnctcr, cspcci:l!!\- in cl3!isiller:ktio:l of 
the sympathy w e  have with people who hare to strive arid 







work in order to live, a s  differentiated fro111 those who, so to 
speak, a re  born ~ i i h  a gold spoon in their mout l~s  and a r c  
siniply liviiig on the efforts of their ancestors-that I have con- 
siderable sympathy with the idea that there ought to be a 
difference a t  least in the rate of tasation. I an1 simply calling 
attention to t l ~ e  f x t  thnt the amend~urnt of the Senator fro111 
South L)al;ot;l n-ill escnlpt entirely froin tasation ercrg in- 
come .derived from personal effort, because the exfiression 
"profession, trnde, or vocation" includes erery possible line of 
human effert. The aiueiidmci~t would eseinpt everything that  
was n x d e  by a stock gan:bler or a gambler in the wheat pit. 
I t  n-ould exempt- 


Mr. WILLIAMS. If thc Senator rrill pardon me, there rrould 
be one thing, and oqe alone, tliat nrould not be exempt under 
it, and that would be an iuhcritance or a legacy. The idea of 
taxing inheritances and legacies has much soundness in  it ,  e s  


'.distinguished from income which one acquires by his own 
labor; but that, is to be reached by a n  inheritance and legacy 
t a r  and is  reached in nearly all countries in that  way. That 
mould be about all that would be eserupt under that  amend- 
ment, and iuheritances and legacies are  already quite generally 
tared. 


Mr. BRAXDEGEE. Nr. President, rrhat I shid was that  the 
alnendment exempts absolutely everything that  a 1nan makes for 
himself. Of course, i t  would not esempt a legacy which some- 
body else made for him aud gave to him. If a man's occupa- 
tion or rocation-for rocution means nothing but a calling-if 
his calling or occugation were tlint of a Gnaucier i t  would cs-  
empt everything he made by underwriting and by financial op- 
erations in the course of a year that would be the product of 
his effort. Kothing can be imagined that  a man can busy him- 
self about with a riew of profit which the ameudment a s  
drawn would not utterly esempt. I know i t  is the intention of 
the Senator from South Dakota not to seek to do that, but 
simply to impose a different rate  of taxation. 


I n  addition to what I have already said, it occurs to me that  
i t  is  not, and probably ~ ~ o u l d  uot be, the perfectly simple qnes- 
tion that  a t  first blush i t  may appear to be, to wit, to arrive a t  
a proper differentiation of the rarious merits of the different 
Itinds of professions, trades: and rocl?tions, in  order to ascertain 
a t  what rate they should be taxed. The country doctor vorks  
hard and makes w r y  little compared with his eborts. aud the 
efforts of the clergyman are more or less of a philanthropic 
character and he generally gets low pay. Many peogle rronld 
v a n t  to tax them a t  a lower rate than they nrould t a s  the in- 
come of the great corporation lanyx or of the financier. 


So that wen the products of the indiriclual efforts of rarious 
men among thenleclres might, in  the opinion of a legislative 
committee and of Congress. require rarions shadings of tasn- 
tion. Whether tlicre could he a n  agreement ultimately about 
a matter of thnt iutricate charzcter I do not l i n o ~ ;  but I am 
quite wil!iug, altllcugh I do not suppose the committee would 
care to enter upoil the investigation now-I am quite willing 
a t  the proper ti~iie to rote for the resolution requestii~g the 
committee to consider the qnestion. and I nrill do so .irithout 
any intentioil of beiug offeiisi~e to the committee or of asking 
tllein to consider snytliing out of their jurisdiction or thnt 
onght uot to be consiclcrc~d a t  this time. I assume, h o m r e r ,  
that the coulinittee \~oulcl not have either the iii!ie or the ill- 
clin:ltion, l~erl~aps,  to take it  up UOK, but simylg !o sliow the 
ii~tcrest that I take in the subject aud a s  a n  e~icieiice of some 
degree of fc~itll a t  1enst in the idea of trying to see if anything 
possibly could be e ~ o l r e ~ l  out of i t ,  I shonld be happy to w t e  
for the resoiuiiun iulrodnccil by the Senator froin South 
Dakota. 


l l r .  LODGE. Xr. President. the income t a s  a s  n mode of 
taxation is n-ell recognized by all ecouoluists a s  open to two 
w r y  serious objections. One is the failure to differentiate be- 
t~rcen  une:lrneti :lnd e:~rile(l inco~nes. The otlier is  the ease of 
evRsion. I t  is oue of the easiest taxes in  the IT-orld to  ertiile. I t  
falls with absolute certainty rery largely on trustees, n-ho h a w  
to malx returns. n ~ h o  iu a majority of cases represent Twillen 
and children. alicl who can not erndc sucli n tax. T l ~ e  erasions 
of the incollle t a s  in Englnnd to-day-are rery large. The tax 
also falls XI-ith full force upon tlie people n-ho a re  the inost hon- 
est ill  the colllnlullity, nliile the shifty and dishonest escape. 
In  a n-ord. it h::s all the objections that nrisc to auy tax which 
in its nature is c:lsy of evasion. 


The other 01)jectiou about earned nud unlearned incoines can 
be partially uiet, if cot  n.holly ovcrco:ne. -kt least i t  is so 
tliougll: in England, and I am not sure that we may uot be able 
to learn somct1ii:ig froill collsideriiig tlie s y s t c l ~ s  of tas:ltion 
of othei. countries, although my f r imd tlie Seuator from Jiissis- 
sippi does uot seem to think so. Ppfnliillg bro:ldly, I beliere it 
may be saki that all ccoiioluists recognize that a tax imposed 


upon the earning capacity of a commuuity~is not theoretically 
t l ~ c  best tax. I t  is  inferior, for esnniple, to the inheritance tas ,  
~ ~ l i i c l ~  does uot place a burden upou e:lrniug capacity and is  
certain of col!ection, owiuy to the fnct that a n  inheritance has 
to 1):lss through probate offices and requires the assent of the 
G'overiinlent before it call be distributed. 


A burdec on the eanling capacity of a commuuity is a rery 
serious thing. The earuing cagacity of a community, mhich is 
the motire pon-er of prosperity, is something which i t  i s  desir- 
able unclcr erery civilized goverliment to encourage. It is  not wise 
to throw too heavy a proportion of the burden upon the earning 
capacity of any community. The men n-110 draw the load should 
not be orer\reighted or  disheartened. England has  finally luet 
this clifficulty in  a degree a t  least by differentiating between the 
tax derired from earned income and the tax derived froln un- 
earned income; and I think this point mill ha re  to  be con- 
sidered by us if we have adopted the income tax, a s  I beliere me 
hare, for a permanent source of national revenue. I think we 
must try to make the burden fall more heavily upon the  income 
which is  not earned than upon that  mhich i s  earned, and the 
income, so called, which is  not earned is rery large, so large that  
there need be no fear  of a n  insufficient return. 


Mr. WILLIARIS. Does not the Senator momentarily lose 
sight of the fact that  property i s  taxed i n  all the States? 


Mr. LODGE. I udderstand that. 
Mr. WILLIAMS. There is another consideration, too. The 


rery people who will erade a n  income tax a re  for the most part 
uot those who derire a n  income from rents o r  from other prop- - 
erty, such a s  bonds or stocks. Everybody kllows what a dividend 
is, and ererybody knows what a rent i s ;  but lawyers, doctors, 
and other people h a r e  uncertain iucomes known only to them- 
selves, so that  there i s  naturally in the w r y  working of the lam 
when men are not fairly honest-the fairly honest man is  going 
to act  the same way i n  both capacities-already a discrimina- 
tion ag%inst the man who has the property. H e  has  to  pay 
State aud county tases  upon his  property, so that  the man whose 
property consists in dollars which he  earns i n  a year i s  the 
least taxed of all men. 


Mr. LODGE. The Senator, of course, nnderstauds that I am 
not adrocating the exemption of earned iuco es, but oiily that  
a hcarier burden should rest on the  une&ed than on the 
earned income. 


Mr. President, there is another question raised by the iucome 
tax, a s  provided for in  the bill, which is  to my mind f a r  grarer 
than that of differcntiating betmeen the earned and tllc un- 
earned income, and that  is, making the esemption limit s 6  high. 


I think a high eseinption i s  riciom in priuciple if i t  i s  iilnde 
for any reason escel~t  that  a t  the exemption point you go beyond 
the possibility of l?rofitable collection. In  theory, a t  least. 
ererybody should pax his share of t ams ,  especially in a pol?ular 
gore~nment. I k11ow well the grent object-ion to malriug a lorrer 
esemption than that  established by this bill. The fatal objec- 
tion i s  that to do so i s  unpopular. But  I believe i n  the long 
run i t  will be seen that i t  has  the best and only enduring 
grounds of popularity, mhich i s  justice. 


Of course the men of small earllings and small incomes pay 
tases  to the Go~enlment  of the United States in  the indiyect 
form, and one great objection to indirect taxes, so excellent 
economically, is  that  people do not realize fully that they a re  
paying them. The t n s  which the nlau pays over tlie counter i s  
the one he realizes. \Then he ~ r a l k s  up to the tasgatherer in  
his ton-n aud finds that  his rate  has been raised he tnltes 311 
interest in tlle ail~liuistration of the busiile~s of the ton-]]. But  
a s  to the illdirect tas ,  the tax that the inn11 piSs 011 alcol~olic 
liquors, if he chooses to drink. or the i n s  t1i;it: Ile p:\ys on 
tobaccot are  not only indirect but roluntar); taxes, nud he does 
not lrnow, a s  a matter of fact, whetller he pays tlleul or not. 
He.  I w s  them, but be does not feel then]. The difference, 
moreoxr, b e t ~ e e n  what one nlan consumes and what another 
consunles in the way of food and drink and tobacco : ~ n d  
raimeut is not very great, for the pon-er of consnm~tion of the 
ii~dividual can not w r y  rery largely, and he n ~ h o  lives and 
chooses nlost espeiisively pays most in taxation. But this tax 
mhich we a rc  now imposing for the first time is  a direct t n s ;  
aud this country has liardly k n o ~ n  direct tases escept in times 
of \Tar. 


A m:m n~lio has $1,000 incollie per annuin ancl D ~ S S ,  a s  pro- 
posed by the Senator from Korth Dnlcoln, $1 a year a s  incoine 
tax to the United Stntes Gorcrumelit is not. I t l~i~l l i ,  beming 
too henry a burden, but he is  realizing wl?nt his Gorernmei~t is 
doing, which is  of ennlwious v:lliie and lll:llics hi111 ihercby a 
better citizen. He realizes tliat he is  resliolisiblc for the GOT- 
e r n m e ~ ~ t  a s  nerer before. There lias been no greater ~nisfnr- 
tulle to this country than wllat \ye have wen in ercry great 
city, ancl that  is tliat tlle men who Y : I ~  110 tnses spci~d the 







rcyc!:u?s. ';?kc rcsnlt is il!e~-itnirlg c s l m ~  agn?lcc and corrup 
t!o:1. Xe!? :!re aln .:> s re-ily to spetld sonx one else's money. 


LOO:< a t  t h ~  hi-toly of our mi:nicipal governments. They 
a l e  not a w i , j ~ , t  of lnitle to any Antericml. Rut if crcry nlan 
ill. tho+ c~i;uui~m;ics hod pic1 his t ~ z ,  if i t  w:.s only 5 cents, 
,711~1 if he 1,uew t h t  if the mo:x?y :vas extra\ agantly spent it  
might be 11) c?~lts,  he wocld have had insre care about spend- 
ing the pul~lic mom~t'y, abo'it the me:l he elected, and abont the 
admiuist~atioll oI his 10x1 ~ow?nll!e:lt. One grcnt reason for 
tine el;tr:>.\ J ~ : I I ~ C C  we h n ~ e  hail in our S n t ~ c n ~ x l  Gorernmcnt, 
i n  my jt:dg~!~eiii, arises fro21 the fact that  almost all our rer-  
cnues ha1 e been raised by indirect tn-ation. 


I want the n!dn with .";:,On0 to pay his dollnr or liis 20 cents 
or his 25 ccuts, if yon viish-I do !lot c x e  how smLlll you iinl;c 
it-so that he mag keep his eye on the Sat io xtl Go\ simment :ii 
Washington. I T  you mtllce the man contriLnte out of his 
pocket to the maintennnce of the Gxe:.xn:t)nt am1 know thnt 
h e  is  doing so, he will take the interest he ought to take. He 
will wntch his Repre-sentnti~es and Senators; he will look a t  
the national npproprintions. I n  my judgment i t  tends to  good 
governmcxt, to g r c a t ~ r  economy in espenclitnres, to less vas te  
of ~nonc~-,  to tile espmiliture of money in sncli a viay a s  to se- 
cure the best return. I beliere, moreorer, &at i t  is In accord- 
ance with erery w u n d  hictoric traditional American doctrine 
that  I hare ever learned in the history of the country, ancl I 
think it is  a s  sound a doctrine noxr a s  i t  erer  has  been, that  
eTcry man shoiild pay his share for the support of the Gorern- 
merit n-hieh he helps to create. 


I am not oblirions to the fact that mony of Qose who can 
b%i nfferd to pay hare escaped and are esmping their d ~ a r e  
of tasation. TTc know that this eril exists e~-e~5-n-here, from 
our ton-us to a c r  Sntion. 3 u t  that  does not alter the principle 
t h a t  erery man, no matter how trifling his contribution, should 
pay his share of roe czpmse of carrj-ing on the Gorernillent 
that  supports m d  protects him. 


This brings me to the other important point in  the consiclera- 
tioil of the imposition of an ilrtcome tax. The Senator from 
Xississil~l~i [Mr. WILLIAXS] said yesterday-and I was es-  
t r e i ~ e l y  glad to  hear him my it, because I think i t  touches n 
very rital question-that ~ h c n  taxes v e r e  imposed simply to 
tal.:e money frcnl n inan because he was rich, and for no other 
reason, the pnrty tlmt Ko:ild clo i t  mould ceaso to be the 
Democmtic Par@ and would become a parFy of commnnism, 
ancl perhaps s ~ ~ e t l ~ l i l g  worse. I t  will be an eril day f o i  us  
when me enter on confismtion of property under the guise of 
taxation. What vie want to do is  to raise xoney for the ssup- 
port of the Gorernment in such a n-ay that  we shall make those 
pay most mlzo can best a f f ~ r d  to Day. I know that  we a r e  fa r  
short of that stmdaril  now. Rut I remember that  among the 
m a y  vise things Mr. Lincoln said was this: Tha t  you could 
6ucl fault with m y  tax a s  to i t s  incidence, a s  to those who 
escaped it, a s  to its unfairness. a s  to i ts  bnrdensomeness, but 
that  if we stayed talking about i t  until we  got a perfect tax 
.a-2 nerer should raise any reyenue a t  all. 


S o  t a s  can bc perfect; but i t  should be the effort of the Gov- 
ernment and of the tasing power to  impose the tax. i f  i t  be an 
income tax, so 3s t o  raise the revenue in the largest yroportion 
from those who can bear it  best. But  let us  beware how me 
enter upon taxing on the ground that  we want to punish some- 
body because he h x ~ ;  money. ff he haia earned his aoney  im- 
properly a n d  unlawfully, by oppression and a tor t ion ,  he is a 
subject for puni&meut umler okher iaws. That is a question of 
t h e  method of accumulation, a s  the Senator from Kississippi 
said yesterday. But to have the Government undertake, for 
d indict ire reasons, to  punish a man simply became he  h s s  suc- 
ceeded and has acc~m~ulated property by thrift  and intelligence 
and charxter ,  or has  inherited it honestly under the law, is 
entering upon a dnngerovs path. I t  would conrert this t ax  
f m m  the imposition of a to the pillage of a class. That I 
think is s very dangerous ground to enter upon. 


Very dcb. men, large promrties. are  n o  new thing in the 
world. Tou h m e  b u t  to tnrn t o  the history of Rome a t  the 
t ime when i t  passed through the folm of a republic to the form 
of a n  empire anit see fb? enormous properties which were then 
beld by single &diciduaIs. YOU can read of i t  i n  Cicero's 
familiar letters to Atticus, who mas One of that  class. Therc 
were enorruons fortunes then; there hare  been euornious for- 
tunes under cr ery ecumercinl cirilizltion from thnt ilay to this. 
Whnt distinguishes our time is  the colossal size of the fortunes 
which hare been accumulated in this country. bec:tuse me hare  
had the greatcst ojycrtnnities, 1.1r:er tlian exist :111yxhcre else. 
But huge fortuna--huge b e ~ ~ n d  auj-ihin:. the x:;nrld lias el-er 
dreamed of hitherto-hale in these days been nnl:!ssed el ery- 
where. Untloubtedly they constitute, in soine ways, a menace 
to free, orderly, constitutional go~ernmeut. They are  often 


grossly abnr;ed. They aronw evil p a x s i ~ ~ ~ l r .  ri!lI~>ti!>tedly tlpy 
nre n danger. But l-l?c d:,1;g?r is one i-lxit is not' goin: to be 
successfully met by nllo\~in_= :I spirit of .i-indictireness to enter 
in, a i ~ d  to say brcnrX~ t l n t  a 11;:111, n.hetl!er in!locc~it or gt~ilty, 
must Lie !)uoishcd tl~i'ougll tlie taxing 1:on-cr c ~ f  the Go~-e~n~l~el l ; :  
for niercly lmssesing ~ m p e l t y .  JInlic him bc;rr his fair bur- 
den. by all means. I n-onld put the burdctl espcciallr hearily 
on the inco!ne thnt is uiienrwd: but 1 n.onX not set a class 
apart  nnc! say :!icy arc  ,to be pilln:c.ed, their prolmty is  to be 
confi scxtcd, in o r d x  to ~ a i u ,  l:erhol)~, for n~yself or luy party a 
brief and fleeting popvlnrity. We shall t l iereb~come too near to 
f03t which p r o ~ e d  the clo\~nfnll of the Roman Eepiblic, when 
the one cry for the man who chose to raise himself above his 
f c i l o ~ s  :~ud  t3 gain grcnt yen-er n.as to promise, "Pnncm et 
~i..-, Lccnscs." The man xho ;~-oli!d give the bread and the gnmes 
rras the man who attained pclT-er, ancl i t  is e:rsy to clrire men 
to this if they ha\-c to choose betn-een that  and ruin. 


I do not n-:lnt to see th:!t cl:lss bnilt u p  in this coclltry. I (lo 
not w:n t  to see its ri!ernhers forced into t h : ~ t  p->sitio?l by being 
hunted like vi ld  bensts. I n-ant? just so far  :IS intelligence and 
ingccuii-y can (lo it, to impose this c1irec:t r a s  so that  it  vi l l  
fail  most lis.1-ily on these !wst ttbic to bc:ir tl:e burclcn; but I 
want: i t  Bone in order to raise r ~ w i l u e  for the Gorercn~eut of 
the Gnited Stntes and for no o t h c  purcose. I do nct  n u t  it 
done in n spirit of hntred to n man merely because he  happens 
to hnre money. 


I know the present tone is  that any man n-ho hns money is 
prima facie n criminal and t h t  any man n-ho has been success- 
ful  in  any m y  falls under silspicion. E c t  there h a s  been i n  
this  conntry for many years, and there is to-(l:~y, in my judg- 
ment, n greni deal of honest success IronestIy 1von. There Lzve 
been great fortunes honeMy madc niid n-ise1.r- and bene~olently 
distributed. I do xot beliere Americ:uls of thxt class are  al l  
gone. I think this conntry i s  fxll of hen& rwn mnliiiig large 
incomcs in business or a t  the bar or elsewhere, nud making 
them h o n e s t l ~  and fairly. I tizinii they a rc  entitled t o  the fruits 
of their success, 2nd they as  a rule bear the Itur&n of their 
duty to the community gewrous:y nnd wdl. It will be a n  ill  
day for this country when n e  raise the cry that  success hon- 
estly won i s  to be punished ; tlint money bnes t ly  gzined is 
badge of criminality: aiad Lhnt we xi-e to  go to the people of 
the UniieCi States in the search for  gopularity, and say to tbem: 
" I;'ollow cs. We will plunder the people who have got ths 
money. Too shall speilcl it, and f t  will not cost you anything." 
That  is a dnngerons cry to  raise in  nay country, for when 3m 
unchain that  force you can not tell where it will stop, and in 
your eagerness to destroy property and rob men of hope and 
ambition you nlay bring your boasted cirilization doxn  In 
r u i x  about vou. 


This ~ q r e ~ n m m t  was founded in jnstice and in belief in  the 
ircliridual man. Of that Thomas Jefferson was the g e a t  
apostle. I beliere r e  are trenching on r e r  dangerous ground 
when we aseume that  if a man has succeedecl, if a man ims 
accumulated wealth honestly and fairly, therefore he  ought to 
be bio~lght  to  tke block and punished for tile &ere f2.ct that his 
brains and  his character and his work and his self-control h a m  
enabled him to rise. 


S u c e s s  used to be held out a s  &e prize for ercry An~erican 
boy. Now we a re  holding out to him the suggestion m a t  he 
can not reach success ~ i t h o u t  pursuing tleriorx ways, and that  
if he does attain success, if he does nmass a fortune, he  is t o  
be a n  object of suspicim to all his fellow m2n. 


Let us  impose our tax in the best and justest way we cnn. 
Let us  do i t  in such a n a y  a s  to make those pay most who can 
best pay. Let us do i t  to raise revenue. Do not let us  do it in 
order to gratify hatred and nlnlice and a11 unclmritableness. 


N r .  BORdfl. Mr. President, in my jndgment if anyone 
should undcrtalie to organize a moremeut in thls country for 
the purpose of attacking a man simply because he was  mrc- 
cessful, o r  discriminating against a man or men because they 
were successful or becau~e  they were the possessors of wealth. 
he wouM find himself in  a Yery short time the most unpopular 
man in .4merica. 


I do not know, from my limited reading, of a country i n  the 
world where there is  so little feeling against n man simply 
bccnuse h e  possesses wealth a s  in this conntry. I do not k n 0 ~  
of any  couiltry 11-11ert. the people are so to1er:mt of success, and 
a r e  alKays so wl:ii:g and ansions to congratulate a neighbor 
o r  a friend upon his success, as here i n  this conntry. 


I do not be1iel.e i t  is popular in  this country to  take the 
opposite riew, :inti to fibsail wealth bccauce of it? cristence;or 
to ~ s s a i l  a inun hwauw he h ~ s  bem s1ll'ce4sfol ill gatheriflg 
we,lltb I think the Senator from >iaawchusetts has pictured 
a conditiou wllich does not exist in this country a t  all. H e  
has painted in lurid and irctful ouLhnes n scene wholly ull- 
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Bnovn to American life. I do not believe there is any feeling 
upon the part of the people which would encourage men tc 
gather about one who is following the course he  has  indicatec 
meil might be following now for the purpose of securing popu. 
larity. But every time there is  an effort upon the W't 01 
anyone to bring the meu of menus and of great wealth withir 
the rule that obtains with refereuce to all other men, the crg 
of the demagogue is  mised, and the men who undertake to  dc 
i t  a re  immediately assailed a s  appealing to popular prejudice 
I t  is  an old cry. Un:lble to meet the arguments of justice, unnblc 
to confute the logic of equity, th?y draw their phylacteries aboul 
them and proucily vithdran. from the demagogue and the shout. 
ing populace. 


The effort to bring into subjection ancl under the rnle and 
coutrol of the lam those who hare obtailled such p o w r  and 
scch infinenee as, in many instances, to en:tble them to ignorc 
it, ilumediately lends many people to suppose that  i t  is being 
done solely for the purpose of popularity rather than for thc 
purpose of enforcing the law as  to all men, rich or poor, great 
or small. I do not knom of anrone n-ho has crer  adrocated an 
illconle tax or an exemption upon the theory of punishment, 01 
upon the theory that some should pay tases  and others should 
not. The men who harc given their lives to the study of this 
question, who c?o not deal with the populace, who do not deal 
with popular prejudice, who ask no farors  a t  their hands, who 
seek no rotes from them, mill be fcund to sustain the pcsition 
of those r h o  ad\-ocate a reasonable exemption in a n  income-tax 
law. 


I challenge the Secator frcru Jlassachusetts and those who 
view the matter as  he docs to point me to a single great 
publicist or writer upon this question v h o  does llot bear out the 
statement I hare  made. 


The income tax had its impetus not with men seeking popular 
favor but in a thorough, conscientious, persistent inrestigation 
cpon the part of those who harc gone to the sources of in- 
forlnation and have studied the statistics which a r e  available 
from almost all the countries of the morld. I could qucte many, 
.but I am going to quote a short paragraph from one who occn- 
pies a most eminent position in one of the great universities 
of this country, and who, I presume, cares a s  little about popu- 
l a r  favor a s  acy man who could possibly be cal!ed into this 
discussion. 


H e  says: 
Undcr existing conditions in the  Usiteil Stntes  the burdens of t a m -  


tion taliin* them al: i n  all, a rc  becoming uneqnallg distribntcd. and  
t h e  ' m e a l t h h  classes a r e  bearing a gradually smallcr shnre of the 
pzblic burden. Sonlet@ing is needed to  restore t he  equilibrium; and 
t h a t  something can scarcely take ally form except t h a t  of a n  incone tax. 


I n  the State which the Senator who hns just spoken has the 
honor to so ably represent it  was discorered a few rears  ago 
that  the assessed raluatiou of all the. real estate amounted to 
$2,000,009,000, while the valuation of a11 the personal property 
in  the State, according to the assessment, amounted to only 
$500,000.C00. I n  other n-ords, a s  I stated yesterday, this class 
of property escapes t,uation in spite of all the ingenuity of 
man to bring i t  within the  la^, 'mil an honest effort to make it  
bear i ts  proportion of the burden is  not to be whistled down the 
wind by the assertion that thoss who acl\,ocate i t  a re  appealing 
t o  popular prejudice. I seek to punish no man because of his 
wealth. I honor the man whose geuius, coupled with honesty, 
gathers well of this world's goods. B c t  I would couut myself 
recreant to the public serrice if I did not s&i to so shape the 
laws of my country a s  to mete out to him the same obligations 
ns rest upon the unsuccessful or the peaniless. I t  is  not dema- 
goguery; it is  the fundamental but forgotten principle upon 
n-hich this Government n-as established. 


Two or three rery large estates have been lwobated within 
the last three months in a single city of the United States, one 
of which was probated for $87,000.C00 and the other two for 


. $100,000,000 each. What percentage of their income or what 
rate  of tax did they pay to the Kational Government? Every 
man should pay a tax to his government. Of course he should. 
To state m a t  is to state a rule as  fundamental a s  the Ten 
Commandments. But  does not every man in this country pay 
a t ax?  Does anybody escaw i t ?  


The only logic of the Senator's argument is finally to accept 
direct taxation, exclusirely and alone, a s  a means of raising 
tases. When we shall adopt a system of direct taxation, escln- 
sirely and alone, I will join the Senntor from JIassnchnsetts iu 
putting the exemptions down to a very !ow figure. Cut I insist 
now, a s  I have insisted before, that so long a s  we raise seren- 
eighths of our revenue by another method and only one-eighth 
by direct taxation, i t  can not be said that  a ~ ? y  man is escaping 
taxation. n'either can i t  be s:~id that in giving a reasonable 
ese~uptiou we are eseinpting a class, for that class supposed to 
be esernnteil hare alrendy paid more than their proportion. 


The Senator cited the Case of city governnlents a s  estrara- 
.Writ. Do they hare  a system of indirect taxes to any extent? 


operates and runs, and Who is  responsible for, these 
extraragant city FoVernUIents? Take the city government of New yorli. Sotwithstartding i ts  great e s t r a v a q ~ i l c ~ ,  a s  erllib- 
ited the figures which I read i n  the I\'ew Torli Sun a fern 
days ago, does anrbody suppose tllat tile nlen who are really 
managing the business aduirs of xelT yorli a re  the Goor people 
upon the Streets, to mholn the Senator refers ns the of 
extrt~ragauce? Certainly not. Tho lnen who oI,t?rating 
: i ~ d  m:uunging the business n fh i r s  of the city of xem yorlc nre, 
in a large me;~sure, of the same clnss of men for urotec- 
tion the Senntor pathetically plea&. 


There is Sufficient incentire to econolny npon the p:lrt of the 
innu of ordinary me:lns in this country by rensou of t h ~  taxes 
he already pnys. Whcre does t!le de~unlicl for increased ex- 
penditures come from? Has  any S e x t o r  unilertnlcen to satisfy 
himself fron: whence nrisc these ilriuands for incrc::secl espencli- 
turcs? Do they come from the n a n  upon the street or up011 the 
fa rm or in  the shop or the man of li~nited means? When there 
is a cry to raise salaries or to bniltl embassies or to increase 
esl~enclitures in one way or acother, from whence comes the 
support? The great supI?ort comes, nine times out of ten, from 
those whose properties are  paying practicnlly no tax a t  all to 
the Kational Gorernment. There is little tlisposition to extram- 
gance upon the part of the masses. They zre not asking for 
such expenditures, nor have they shown any disposition to 
increase expenditures and pu t  the burden of the increase upon 
the-wealth of the country. I have seen no disposition of men 
of small means to rote  taxes. I have ah-ays noticed that in 
mntters of local espeuditure, in matters of new tases, in mat- 
ters of creating nem offices, that the general voter is rery slow. 
Estrrrvagnnt demonils hni-e come from those who feel that how- 
ever great the burden they will pay no more out of tlleir abnn- 
dance than their neighbor pays'ont of his less fortunate allow- 
ance. 


I t  is not necessary, JIr. Presidalt, to add something Inore to 
the burden of the luau in the field o r  shop in order to interest 
hirl;! in  the question of economy. The efTort of those who have 
beeu here adrccating the proposition of a ,wasonable esemp- 
tion ancl a reasonable graduation is  based not upon the design 
to pimish, but if: based upon the principle aihich is the fonnda- 
ticn of all just tasnticn, that  men shall pny in proportion to 
their ability to pay. 


Will the Senator from Jlassnchuse~ts or anyone else under- 
take to demomtrate to me that the wealth of this country is 
paying a s  much tax to the support of the Xationnl Government 
ln proportioll to its property and its inconle a s  the one who it  i s  
said n'e are  ap~ca l ing  to for populw faror? Will they take 
the statistics of the past which may be gathered and nncler- 
take to show that he is  not now mzeting more than his pro- 
portion of heavy burden? Cntil they do that their mouths are  
:loseil and they are  estopped from challenging the good faith of 
those who advocate a reasonable exeluption in this kind of 
taxation. After a man pars  the t a x  which he must pay on 
-onsumption, then gire him a chance to clothe and educate 
his family and meet the obligations of citizenship ancl prepara- 
tion of those depende~~t  upon him for citizenship before you 
~ d d  any additional tax. That  is the  basis of this exemption, 
m d  i t  is  fair arid just to all 3ud tojrard all. 


Mr. WILLIABIS. Alr. President, I want to express the hope 
that we may now go on with the bill. This is  a purely academl- 
?a1 discussion which has been taking place between the Seuator 
from Xassachusetts and the Senator from Idaho, and is  espe- 
?ially academical a t  this time. There may. be great merit iu 
:he argument of .the Senator from 3Iassacluisetts Some of these 
lays, but not now. The reason why there is  not great merit in 
it uom is because while it  tases  these people with indirect tnses 
,f various sorts these things should be left for  some day, when 
the good day comes-the golden day-vhen there will be no 
tascs npon consumption a t  all except upon whisky and tobacco 
znd wine and beer and things that a r e  cor~siclered harmful, nnd 
no import duties a t  all except counterrajling duties to  offset 
them, and when everybody wilI pay in proportion to his income. 
Ct might then be well to reduce the esemptioli-0s to do awz3" 
ivith it, so that  a man with $5.000 would pay his $50, o r  what- 
2ver i t  was. and the nlan with $ZOO would pay his $5, and the . 
n a n  with $50 n-ould pay his 5 cents, and the man who got 
.?ut 5 cciits n-oulcl pay his 1 cent, and call i t  the people's pence, 
,ilie Peter's pence, atld let evergbody pay his share. 


But  i t  is absolutely academical a t  this momelit. I t  is not 
loillg ally good to c a l ~ y i n g  on the Ic~islntion of the Sellate, c m d  
: t  ctln not be even intelligently discussed until we get into mi 
zntirely changed coudition of things. SO I ask that  we map go 
~n with the bill. 
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BIr. W.lREES. hlr. President, I wish to ask a question, not 
of :ul acn[lcmic:rl 11:lture nt all. And if thc Senator i s  llot tc0 
1:luch ill l1:lstc I \rant to say, bcfore I ask the question, that I 
:till olle of those n.110 votecl for a coilstitntiounl :111leliillilent to 
ellable llle C;oreruu~ei~t, n-ithout fear of fornler Con~t i t~ t ionaI  
lj~l~it:tt-ion~, to provi~le for an iucolllc tax. I \YcrS one Of those 
\\.Lo tllcu be1i:rrcl ant1 I an1 one of thosc ~ v h o  now believe that 
au iucomc t a s  s110111d be altogether, or, if not altogether, pretty 
n ~ u c h  retaiued as  a reserve resource. I am oue of those who 
b c l i c ~ c  that custonls duties wlcl the internal-revenue taxes ought 
1.0 support: the orc1iu:rry esl?euses of the Go~er11i:lcnt. I think 
tlley should be so lcl-ieil as  to harm uobody ail11 to protect aucl 
cuconrage industrial pursuits, in  order to eurich and not im- 
poverish the people; and the matter of as1 illcome t;l:i could be 
lying 1~:lcl; in reserre, with the necessary m:lcLiuc-ry rendy. if 
yon plcnsc, so thnt in time of w : ~ r  or great stress we could inl- 
mecliotely, a s  the Senator from Jlississippi has  said, enlargo 


,venue. and provide the necessary additional rn 
Rut there are some questions n.i:ich arise in  my mincl; it x a y  


be bpc:lus(? I h:lre not yet suficient gr;Lsp of the bill. 1 rccnll 
\ritll rcgrct thnt one of the mntters which l ~ n s  been before this 
body and befcye the other body c x r  since I can remember, aud 
then some, is the election of Senators by the people. Fini~lly, 
after ye:lrs aud years of struggle and ilcbnte and profound con- 
siclcr~~tioi~, we lcgislnted, a u ~ l  "11nost withiu the twinl<ling of 
an eye n-e :Ire in the mictst of trouble ix the mntter of knon-icg 
how to a ~ ~ p l y  that measure to esisting circumstances or kuow- 
i11g esnctly what the Ian- means. There i s  an emineut innu 
rapping a t  the door here for a seat in tlie Sennte; he is worthy 
in erery way; and the lire question is, TJncler what circum- 
stauces and under n-hat interpretation of the Ian. can we per- 
mit him to talre his seat? With that  election-of-Senators law 
which we hare just enacte(1 with so much care and which 
caused us to listen hours and hours to coustitntional speeches 
upon the matter. we are  hung up in the a i r  by a seemingly sim- 
plc matter following a hsppcning thnt may 0ccil1. again a t  any 
nloment in the death of a Senator and the filling of a vacancy. 


KO\\-, we may meet solne yery a!vliwnrd situations in  doing 
real bnsiuess uicler this proposed ircome-tns tnriff law unless 
we most carefully perfect the measure before i t s  passage. The 
other day I happened to be cloing sorue business n-ith the presi- 
clcut of a trust companS. My conuection with that  coinpauy 
had been where they had acted as  trustee for boudholders of 
certain sillall corporatious which others, with me, had bonded, 
aud while i t  did not come up in the nature of a complaint the 
president nonchalantly asserted that unlcss the pending bill is  
changed in some manner he feared i t  would be very awlrwarcl 
in i ts  application to trhst compa;lies and to those who have the 
distribution of iuoney collectecl for the coupons on bonds, and 
so forth. For instancc, a s  hc saitl. his comlmny collected or 
paid a great inany coupons on bonded comllauies. 


Mr. WILLIAMS. Eoncis payable to bearer? 
illr. TVARRES. Some~imes they a re  registered and sonie- 


times they are payable to bearer. They are  issued or iudorsed 
both mays, a s  the Senator liUo\~s. A man up in Washingto11 
or Oregon sellcis down the coupons here, and, a s  me uuderstancl 
the law, me shsll be compelled to enter upon our books collec- 
tions a s  a n  account, with nanies of a11 coilections and pay- 
ments, and if we do that i t  means 30 or 40 or more extra 
clerks; we must then notify the parties in iutcrest that  thc 
money is there. Then we shall have to hare proof from him 
that  it is duly accounted for ill the way of a n  income tas .  or 
else we shall have to subtract an$ pay here and enter up 
accordingly on our boolis. 


Have the Senator and tliose who work with him thoro~?gl~ly 
canvassed that sitnation? They did very much for it. I clo 
not say they have not, but I want to h iow whether they hare. 


Mr. FC'ILLIAAIS. I think me have. 
Xr. WARREN. I want to say to the Senator that i t  seems 


to me- the  way to correctly figure out a bill is just along a 
proposition of that  kind of how i t  will apply absolutely in  
actual business. 811 of us rcn~cmber the old farmer saying 
that  "the proof of the pudding is  in clewing the string." . 


The Senator can see what a n  a\vlrward situation there might 
be if somebody sends down a little package of coupons to be 
collected aud inteuded to be applied to paying a n  obligation 
of his own, and he had to be h ~ n g  up uutil he could go before 
some United States officer and. imake proper afiicl:1vit and h:~ve 
proper papers executed and sent dowu here a t  a n  expense 
perhaps that would eat up a large portion of that  income. 


Mr. GALLISGER. I will ask the Senator if coupoils of that 
nature a r e  uot usually seut through the banks? 


Mr. m7ARREN. They are often, but in  that  case I can hardly 
see how i t  makes ally difference. Somebody must be respon- 
sible to the Gorernmeut. I t  nlay be the trust company in Sew 
Tork, it may be in Chicago, or i t  may be nearer home. I 


am ouly mising this inquiry for the purpose of ascertaininji 
whcthcr that side of the ccl~laliuu has bccu fully consiclcrcll. 
If not, I hope it  lung be. 


JIr. VILLI-UIS. In a u s ~ r c r  I will say to lllc Sellator it  
g a w  us a great cle:ll of trouble and it  g a w  thosc ill the IIouse a 
great (leal of trouble. K c  were faced n-it11 lllc question of being 
certain that tlicy got illc rcvcuuc, null n.o n-ere :~lso faced wit11 
the question of dednctiiig a t  tLc source, wl~icli is the cause of 
a11 the troui~le, of course. 3 - e  adopted that sgstcnl because n.e 
discovered t!mt in Grent Britain and elscn-here without rnis- 


~ - ... . 
i11g the rate it incrensed tllc rcvcnue very niu~!li, au(1 also there 
were less cv;\sio1is LIIIIICL' it. lye  :1110l)te11 geii~'rn1ly the principle 
of cieiluctiiig at  the source. 


Mr. TTdE1:ES. The Scnntor IT-ill scc that if i t  should bc 
necessary for the b:~l l l i~ :111(l ti10 trust C O I I I ] ) : I I ~ ~ C R  to carny :I 
line of accouuts open. purposely for this, :ml  ei~il~loy 111ore hell) 
for  doing this buuiuces, it n-ould be a lnrgcr thi~l:: thall a gret~t  
incourenieuce to the owners of such securities, beciul~sc thc 
eollectirig :l?ellts ~vould seek co:uIlcusulioll for extm services. 


Mr. \VILLI-1JIS. T h t  is w r y  t rnc ;  i t  ~vi l l  incre:lse tllc 
amouiit of booli1ceel)iug by p:iyilig a t  thc source. I t  is unfor- 
tunate, but it  can not be nroicled. 


Mr. WARRES. Gnu the Scnutor nvoiG ail th ,  dciny? 
Mr. WILLI-WS. Thc t a s  is l ~ i d  nt the svurue. Thca if 


tho taspnj-er is  not subject t o  the tax 1 1 ~  1ll:llies a statement to 
that  effect before thc tax is  actually 1)niil if he chooses. or tllo 
company could make i t  for him, or if i t  is paid before any state- 
lneut is nlacle, then he beco~ucs entitled to a rcfnnd of it  upoll 
a proper sho~ving in :ulother clause of the bili. Of collrse, yo11 
can not have an income-tns law upon the ltrillci~~le of cleiluctio:1 
a t  the source without thron-in6 some extra burdens upon the 
people who pa9 the t a s  and hare  the people iunlte a statenlent 
to  the other DeoDle as  to x h n t  they hnvc ilouc. To thflt extent 
thc complaint is just, but it  is  ulinvoidnble. 


Mr. 'WAREEX. I think I see in this esglnilaliou of the Sena- 
tor a good deal of delay aud a aoocl deal of esnense. I s  the S m -  


~ . - - . - -. . 
ator rluite sure that thc subco~~iinitlee llns chi;ilsted all its re- 
sources in reduciag thzt to n plai~ler modc of hauclliug? 


31r. WILLIAJIS. Yes. 
Xr. WAEEES. Eecnusc if e\-eryoi:e u ~ n s t  wait until the 


proper proof is grescnted mil all these ~ W ~ J P C ~ S  :Ire to be made. 
I cnu see thnt on a 4 per cent bontl or n 38 or 5 ncr cent boilil 
a very large percentage is going to come out of th; income, and 
i t  goes not into the Gorernmcut's hands, but iuto expenses. 


Nr. WILLIAMS. I n-as tryiilg to fiucl the provision here. I 
can not lay my h:ulcl ul:ou i t  right now, bnt \vhcn n-c do get to it  
I will explain it  fully to the Senator. I should like to read i t  
now. 


Mr. wARRES. I hope the Semior mny, bcfurc the bili 
passes, give it  further consideration. 


I .  I L L I I S  That matter l ~ a s  lind our full coiisiilcration. 
We had hearings upon it  which lr~stccl quite awhile. I t  grave mc? 
personally a good deal of trouble and en~barmssment, and i t  
did to the committee. 


Mr. SI-IEEJIAK. JIr. rresidrut,  I alqwccintc thc difficnlty 
in which the Senator from JIississippi fi:itls himself in  framing 
what would be entirely satisfactory to  those interested in the 
trustees. and I think hc is  elltirely correct ill saying that in 
many of thesc things a ~ o r l i a b l c  or iuore perfcctcd form of the 
la\r will not be had uutil we have tried it  a while. I nm not 
disposed to be a t  all critical i n  the matter. 


Xr. WILLLUIS. Just  oue word. The Seuator from Wyo- 
miug will find whnt I was referring to is in paragraph D of 
this section. 


Mr. WARREX. I understand. 
JIr. WILLIAJIS. I t  begins on page 173, a t  liuc 17. I think 


if the Senator will read thnt entirc paragraph he will find the 
matter about a s  .cvell taken carc of as  is possible with tllc 
limited ability of anybody to cntirely avoid tlie absolute im- 
possibility of throwing sonie extra labor upon those n-ho must 
malie the state:aents in order to p:l; a t  the source. 


Mr. WAREEN. I notice n-it11 pleasurc this change from the 
origillal bill, but I hope thc Seuator will again still further 
elucidate it. 


Mr. SHERJIAN. Mr. President, tLe discussiou originally be- 
gan 011 the nmendnlent offered lly the Scuator from South Da- 
kota [Mr. CR.LWFORD], a s  1 remclnbcr. I wish to recur to that 
for a brief moment. The criticism in the application of the 
principle embodied in that amendment is  that it  taxes the thrifty 
and esempts thc prodiga!. Tlie same criticisu~ I am aware, and 
I know it is one of the difficulties, woulcl apply to the snriil:s 
of ally actirc perso11. If the saviugs be out of property incolne 
therc would be a t  the end of thc ycnr a surplus derired from 
that  income, and that  in turn inrested mould beconle priucipal; 
the principal would produce in turn income, and so 011, in- 
definitely. The earnings of any person from m y  occupation 01' 







profession xould, if not 'spent in like manner, become principal. 
I f  by professional effort any person should earn a given sum 
annually 2nd he spends half of it, he saves the other half. The 
half so saved in turn becomes principal. Tha t  principal i s  
~~roper ty .  The savings from thc income by professional effort 
or by any form of sldleil labor o r  unskilled I;y hand becomes 
property. At  the end of any given period that  saving is  a prin- 
clpal, and any income derired from i t  is a n  iucome from p r o p  
erw,   lot a n  income from the earning capacitg o r  the personal 
a b h t y  of the taxpayer in  question. So, in every instance it  
comes finally to  the same result. I can see no criticism in the  
application of the principle embodied in this amendment be- 
cause of that  reason. 


I I>oliere in  the classification that  we' h a r e  to malie it is a 
just classification to distinguish between those who have in- 
comes from fixed investments of property and those ~ 1 1 0  have 
incomes from earning capacity. That i s  the point involved in 
the amendment offered by the Senator from South Dakota. 
That  distinguislling difference consists in the source of the 
i~come.  The o ~ e  is a stable, Esed investment in the form of 
property, either In the form of credits or in the form of tangible 
property, either merchandise or realty, or any of the different 
forms that  personalty assumes. Those inrestmeuts that  pro- 
duce'311 income from a property source I think a re  properly to 
be distinguished from those arising from the earning capacity 
of the individual. A public oacer, a n  employee, one who earns 
by professional ability, a n  ~rchi tect ,  a musician, a lawyer, a 
cioctor of d iv iu i t~ ,  a doctor of medicine, all are  e:iming because 
of their perao~lal ability. 


I t h i ~ ~ l i  the distingilishing line is  a s  indicated in  the amend- 
ment. K b e u  there is  a perfect Go~eminent  tax rate  it  will be 
very low or reduccd to a ~ o i n t  vhere  none of ns will compl:~h. 
Every taxpayer is a n  inrolnntnry rictim of the necessities of 
a>?erment .  That  will continuc until the time when goTern- 
nlent has  become so perfected that  a large portion of onr ex- 
penses will be rendered unuecessxg. That i s  n good way off. 
TTe will have to perfect hunian nature, and that  i s  so fur  a w y  
that  i t  i s  purely a n  academic question. 


Here a re  the perceiltages on the esti~uates mnde by the report 
of the Seaate Committee on Finance. I f  postal rc-ceigts be 
csclnded, it  is some $7iG,000.000 a t  present on the estimnte and 
on the actual collection of revenue. The greater part of the 
Goreruneat incoine i s  from internal rei-enne and is  in  the 
nature of a direct tax, because it operates directly t o  increase 
the cost of the commodity. The internal rer-enue on this esti- 
mate will be 41 per cent of the total income for the fiscnl year 
ending the 30th d a ~  of June, 1914. Onr customs duties will be 
87 per cent, our hcome-tax revenue will be not quite 10 per 
cert. The corporation t a r  will be 5 per cent. Our iilcome from 
the sales of public lands and from miscellaneous scnrces of a l l  
l i i~ i l s  constitute the other 7 per cent. making a total of 100 per 
cent, aggregatiug about S7lG,000,W. The rest of the 
.$%'Ci,S10,000 of the governmental income of the n e s t  fiscal Tear 
consists of $250,030,000 estin1:lted postal receipts. 


SO under this proposed plan of taxation there a re  now on 
the estimate bare11 10 per cent to be raised by a n  income tas .  
That is a m r y  snxtll part. I think you might justly increase 
\\-ithill certain linllts of the classification the taxes to be levied, 
acd you might decrease appropriately the income derired en- 
tirely frcm the earniug capc i ty  or, in  other words, the per- 
soual efforts of the ability and industl.$ of those who earn the 
iucome. 


Nr.  'KILLIL!31S. Son-, 3ir. President, let us go on n-ith the 
bill. 


The PEESIDTSG OFFICER. The rending  rill proceed. 
The SECXTAEY. The bill has been read donn  to the rnkidle 


ol' line 13, on pnxe 167, n-here the committee p~oposes the fol- 
lowiug an~endment. On page 167. line 13, bcfore the word 
" bequest," to iusert the n-orcl " gift," so a s  to  read: 


B. That subject onlr to  such escmptions and dccluctions a s  a re  here- 
Innftcr a!ibcy(l, the net income of n t a ~ ~ b l e  person shall include gains, 
profits, mld lllcomc <wired from snlarlcs, n-ages, or compensazlon for  
lirrsounl scrricc of ~.li: l tever kind nu8 in n-llntever form paid. or  from 
~:rofcsr:ions. voc:ltio:Is. ~ ? I S ~ ~ S S C S ,  tracir, co~+erce, or sales o r  ii?nlin=s 
In prCgerty, n-hcther rca: or perso;?.?l, rrcv:lng out  cf the  ownership or  
~ p e  of or ~nte:.cst in  real or personal p?opertv zlso from interest,  rcut.  
r:~vlderrls. securities. or the trnnsactioa of ah> Inmfol business carrled 
bli for gaiu  or profii, c-r :::ins or prolits and incoiue dcrivccl from any  
Emrcc n-l~atcvcr inc1::dinx thc  inwme from but no t  ihc  n l u c  of prop- 
erty ncquirxl 113: gift. I:equest, devise, or dcacent. 


The awe1:du:ent m s  agreed to. 
1'11.3 11est arncnil~~icnt XIS, on page 167. line IS, after tho 


~ r n i ~ l  " coi~f~.:~ct," to ii~scrt " or illion snrrcwler of thc coutract," 
so ns to l?>nlre the p ~ o r i s o  wnd: 


I'?o::ir7ci7, '1h:it thc  l)~'occrd; cf life i?.sni.ancc golicics paid upon t h e  
(!e.7t!l of tile licrscn icsured (i? payments made by or  credited to  the  
ii!wi.~d, CI: life insuriincc, cndownent, ( .r  an ru i ty  contracts,  11pon t l ~ c  
I't51;lI.i~ the rwf  to t11!' insurer1 a t  1111' nl:it~:.ity o f  the t,criu mentioned i n  
thc cc~ntl~8Ct, or u ~ o n  sarrendcr of the contiact,  shnll no t  be included as 
income. 


Mr. CUJISIISS. Air. Prcciiic:lt, bfforc we go fnr i l~er  r i t h  
tke bill I n-snt to mnlx a sucgc>sticu to the Se:latcr from Uisqis- 
sippi [Nr. WILLIAXS]. I mxke i t  throagh the medium of a n  
amendment, ~ h i c h  I now propose. 


I more t h a t  all thnt  part of pamgmph 1uarl;ed " R." under 
subdivision 2, on pnqe 1G7, down to and including the word 
"descent," in liue 13, be stricken out. 


I want the Senatcr from Xississippi, the committee, and, in- 
deed, all the Seuators on the other side of the Chamber to  nnder- 
stand that  1 offer this amendment in a friendly spirit. I am 
quite a s  much in favor of the incomc tax  a s  any of them a n  
possibly be. 


I t  ought not to be forgotten, however-and I am now speak- 
ing to the lawyers on the other side; I want to  make a lawyer's 
argument and not to raise a t  this moment any question of 
policy-that the authority of the Congress of the United States 
with regard to  this subject i s  not unlimited. Our power is not 
like the power which Great Britain esercises o-ier the subject. 
I t  i s  uot like the power which the several States exercise over 
the subject. It is a power granted in article 16 of the Consti- 
tution, and I will read it: 


Congress shall ha re  power to lay and collect taxes on incomes from 
vhniever  source derived, mithout apportionment among the  &vcral 
States, and without regzrcl Pa m y  census or enumeration. 


Our authority is  to levy a t a x  upon incomes. I take i t  that  
ererg l ' n - ~ e r  will agree with me in the conclusion that  we can 
not l e v  under this amendment a t ax  upon anything but a n  
income. I assume that  every lawyer will agree with me that  
we can not legislatively interpret the meariing of the word 
" iucome." That is purely a judicial matter. We can not en- 
large tEe meaning of the v o r d  "income." We need not lery 
our t a r  nson the entire income. We may levy i t  upon part of 
a11 inccmt, but n-c cnn not l e ~ ~  i t  upon anything but an iucome; 
a l ~ d  ~ h s t  is a n  icccmc must be determined by the courts of 
the corntry vhen the question is submitted to them. 


I think there can be no controversy with regard to those 
propositions. I am rery anxious that  when this bill sllall hare 
]?;lsced i t  mas- be effectire, that  i ts  operation may not be sus- 
pcrded or de1:lyecl through a resort to legal tribunals. 


Bir. FLETCIIER. Mr. President- 
The PRESIDISG OFFICER. Does the Senator from :ova 


yield to thc Senator from Floricta? 
Mr. CUXJIISS. I yield to the Senator. 
Air. FLETCHER. I should like to inquire whether the Sea- 


ator m e n ~ ~  to state that  Congress can not by statute define 
what shnll be regarded as  an income tax?  


Mr. CUMJIISS. I do not think so, Mr. President. The n-oril 
" income" had a n-ell-desned meaning before the smenclmci~t 
of the Constitution n7zs adopted. It has becn defined in a11 the 
courts of this cocntry, nThen the people of the countl-g granted 
to Conrrress the right to levr n t a s  on incomes. that  r i z l ~ t  ~r2s 
granted with refellence to t s e  legal meaning a& inter6etatiou 
of the mord " income " a s  it n a s  +&.en or a s  i t  misht  thereafter 
be cleficed or understood. in legal procedure. If \ ~ e  could cnll 
anything income f i a t  we pleased, we could obliterate a11 the 
distirction between income and principal. Rrhencrer this lalv 
comes to be tested in  the courts of the country, it  rrill be fonncl 
that  the courts xi11 undertake to declare whethcr t he  thing 
upcn n-hich we levy the tax is income or  ~vhetlix- it  is some- 
thing else, and th?refore r e  onght to be in  the highcst d c ~ r c e  
careful in endenroring to interpret the  Constitution through n 
s t a t u t o q  enac'ment. 


let us  see. Subdirisicn 1 snrs : 
T h a t  tlierc shall be lericd, assessed, collected, and  paid nnnunlly 


upon the  entire net incomc- 


And so forth. 
That  is n dednration nhich is fair, vhich is constiti:tion:il, 


which is complete. If n-e nanted to do i t ,  we could levy a t:ls 
upou the gross income. The bill cliooses to lery the t a s  uvou 
the net income; and t h t  is entirely within our pcn-er, becau:<c, 
as I said before, n-e can diminish the operation of the Con- 
stitution; that is to say, n-e need not levy the t n s  upon 'ihe 
entire incoule; bct ITC cnn not enlarge the opcr:ttiou of the Con- 
siitntion and l e ~  a t ax  upon anythiug but income. Therefore, 
it seeus  to me that the bill ought to contiune throughont i ts  
leugth in the I?,nguage ~ v i t h  which i t  begins, nnulc!y, that we 
l e ~ y  a t n s  ul1on the entire net incolne of the citizc!ls of the 
United States n-ho fall n-itl~iu the prorisions of the bill. 


With these obserrations in  viev, I n-ant to rend illat pzrt 
of the bill ~vhich my amendment ~CeliS to eliminate, on paye 164. 
I t  is  a s  follon-s: 


13. That ,  snbjcct only to  such cscm1)tions and aeCuctious a s  .?re 
hereinafter allomed. the  n c t  incomc of n tarnble  nerson s:mll inciude 
gains, profits, and incoille derived from salaries, b g e s  or compcusa- 
tian for pcrsonal service of milntcvcr kind and  in  n-1i:ttc'~-cr form ]i:rirl. 
or from ~)rofcssious. rocations, IXS~I~CSS~S,  t r a d ~ .  conmcrcC. or :::11CB 
or dealin& in  ~ r o w r t p ,  whcthcr real or ~ersonal ' ,  ~rov:inz out  of tlie 
o\r.nershif or  use o f  of interest i n  real or-personal ‘property, also from 







if there i s  no objection. 
31s. EI1ASDEGEE. Right a t  that point-if the Senator from 


1okn will pnrdon lue-if tlic Senator from JIississippi iuserts 
fi co~~lnia  after the ~ ~ 0 x 1  "sales," 11c clozs not intciid- 


JIs. \\rILT~I.\31S. I t  reads, "businesses, trade, co!uiixrce, or 
q:es "-- 
L C  


JIr. BRAKDEGEE. I t  rends " sales or clenliugs in property." 
Mr. WILLIJ.hI\IP. I t  wfers to l~rofits clcrircil from nnx sort 


of ?files-profits derived fro111 " sales or denliugs in yropertr." 
JIr. BI?~X.;UEC+EI~C. TT1:y have the words " in property " 


aftpr " cleaiings " aud l?ot after '' sales " ?  
JIr. CUIIJIIXS. JIr. I'resiilent. I hope tlie ani2nCnwlt sug- 


gested 117 the Senator fro111 3Iississippi  rill be allolr-ed nit1:oul; 
any controrcrq-, bccnuvc lily amcudnient is  not inro!vecl nor 
does it coiicerii thxt correclion. 


Tllc TTICB PRESIDEST. By u ~ ~ n i i u o u s  consent, then, the 
ame~~cli i~ent  proposed by tho Scui~tor f r d n  llississil~pi will be 
agl'e1?11 10. 


Mr. CUXJIISS. I t  will be observed that here is  a n  attempt, 
Jlr. President, to deiiiie the meaning of the vorcl " income," to  
describe its scope, to iieteriniue i ts  cffect. I reiterate that the 
.atteinpt will be ineffective n11d nlay be esceecliiigl~ dnn,cerous. 


Great Britain might en1ploy such v:ords ss these in  modifica- 
tion or esplauation or  enlargement of the word "inc~me." be- 
cause G r w t  Eritain has no constitutionai restriction upon her 
rar1i:lil;ent. A S t :~ tc  might use these words ~ v i t h  perfect Pro- 
priety. because n State has a right to include ~r i i :~ te re r  she 1il;es 
within y ~ e  meaning of the worcl '' income " ; but tine Cougress 
has 110 right to employ them, because the Congress c m  not 
affect the meaning of the word "income" by any legislation 
wllatsoerer. Tlie peol;le h a r e  granted us thc power to lery a 
t a s  on incoi~es, and i t  mill a l r a y s  be a judicial question a s  to 
whether a particular thing is income or  rrhether i t  is priocipal. 


Mr. LEWIS. Mr. President, knov:ing the Senator from Iowa 
to be a n  escellcnt lawyer, will he gire me his views on this 
point : Does tlie Scn:itor contend that  the word " income," there- 
fore, a s  stated i n  the Constitution, mnst be construecl to mean 
w l ~ a t  it meact and was nnderstood to mean a t  the date of i ts  
adol~tion as  part of tLe Constitution? 


Mr. CUJIJIISS. I (lo not so say. Whnt I hare  said is, hom- 
ever, that i t  is not for C,ongress to interpret what it  means; i t  
is  for the courts of the cocutry to say, either a t  this time or a t  
any other time, what i t  means. If i t  were within the pon-er of 
Coiigress to enlarge tkc ineaniug of the worcl " income," i t  could, 
a s  I wggested a moment ago, obliterate a11 difference betreen 
income and principal, and obviously the people of this country 
clid uot inteiid to gire to Congress the power to levy a direct tax 


,rortionment. upon 211 the property of this country without 3r, 
Mr. LEWIS. Then, asaumlng thnt the matter ~vould have to 


be determined finally by the court, which concession we all mnst 
ruakc, would the Senator's legal mind rerert to the theory thn; 
tlie court. then. would hare  a right to define t l u  word " income 
to ulean &hate;-er was ouclersto&l jnclicially by " income " a t  the 
date of the adoption of this act?  


Mr. CUXJIINS. I do not accept that  a t  all, because i t  is  en- 
t i r e ] ~  beyond the domain of Concress. In  1789. I beliere, the 
peopie of this country gave ~ o n g r &  the power to regulate com- 
iuerce among the Statcs. I t  is not within the power of Congress 
to say what Commerce is. " Commerce" may mean a very dif- 
ferent thing non- a s  compared with mhat i t  meant in  l'iS9; i t  
has broadened with the times; the instrumentalities 11at.e 
changed with the course of years; but Congress ca\not mdie  a 
wing commerce. The court must .clecIare whether a particular 
regulation is a regulation of commerce, and in so declaring i t  
defines for the time being mhat commerce is. 
. Why, Mr. President, should Congress attcrupt to do more than 
is declared in the first section of the proposed bill? I t  is right ; 
i t  is  comprehensible; i t  embr:~ces everything-no, I will with- 
dmir that; It cloes not embrace the full power of Cougrcss, b e  
cause Congress c:~n levy a t n s  upon gross inco~ues if it likes; i t  
may diminisl~ the estent of i ts  taxing power or uot exercise i t  
a l l ;  i t  may esclude certaiu tlliugs froin the tasiug power thsit  i t  
might include; but it  can not chnnge the character of the tnxa- 
tion; and when it is cleclared in the first li!iej: of this bill that a 
t a s  is lnried upon the entire net inco~ne of all the citizens of 
this conutry, n-c 1i:l !.e es~?t?is:?il :I!: flic ; :o~ ,?:  n.c !I:?>..?. l f  \ve 


clcsirc to liinit ourselws to net income, we can not define " ~ ~ e t  
i i ~ o i n e  " ; we can uot Fay \I-llnt shall bn inclciied in income and 
w1i;zt sliall uot be includecl in iucouic. We a re  ouly preparing 
oursclres for delay. for disnp:~oi~?t~uci~t.  and l!ossible defeat if 
we enilwror to interpret tliu iiIeani~lg of the 1vorC1 '. iilcoue." 


Mr. SllIVET,Y. Mr. Presiclalt- 
The PR!CSIDISG OFFICER (Mr. CIIILTOS in the chnir). , - 


Does the Seii:1tor from Ion-a yield'to the Sellator frolo 1uZi&a? 
Nr.  CT:MlIISS. I do. 
JLr. SIIITTCY. I can readily agree with the Senator that  


the courts will iinnlly give n clefinition of '' inco1!1e "; but tha t  
does uot prerent Congress from linliting the np:~licarion of the 
~vord  in lecislntioii. 


Jlr. CUJ~JIISS. Kot a t  all. I hare  so said. 
Jlr. SIIIVZL?. If the Seuator will obserre the words " es- 


cept a s  hereinafter proridecl" in the first subdivision of this 
section- 


Jlr.  CIXIJIISS. I h a r e  not socsllt to strike out any part 
of the liinit;~tions save the gift. derise. beqnest, or clescent, auci 
I do not tl~iilic there is  an1  man in Americn, were i t  not fop 
n'hat preced?s those n-ords. 11-110 would conteuil. or could con- 
tent1 tll:'t :I gift or devise or berlucst of prollerty or proparty 
coniing to one by clescent is iucoii~e. I never he:>rcl of i t  being 
so coustrneil, aucl i t  is  not possible that i t  could be so con- 
strued. I t  r o u l d  uot hare Iieen put iu there were i t  not for 
the :~tteiupted eulargcment of the wozl " income " coutniiied in  
the prerions part  of the gnsa,nragh. 


A h .  TTILLIAJlS. I-Iow does the Senntor think t i n t  i s  a n  
attempt to enlarge i t ?  Tell us specifically to v h a t  vords the 
Seuator refers. 


JIr. CE313IISS. Mr. Prcsidcut, if it has  uot th:~t  eEect, or 
atte!uptecl effect, i t  call h:lve none. I t  is certainly not a u  
attell:pt to limit or to re?-.trii.t the menning of the word " in- 
conic"; nncl if i t  has uot ti:? effect or if i t  is not thought o r  
if it n-2s not in the nliud of tlie person ' i ~ h o  drew it to rnlnrge 
the ineaiiiaq of tlie word " income," then the dmftsmau of the 
bill has  offended against the first principles of lepislation by 
iucorporntiilg language thnt is absolutely me:~ninglesu. 


A h .  VILLIAJIS. Xon-, if the Seuotor will pardoil me a 
monlent- 


The PRESIDISG OFFICER. Does the Senatbr from I o ~ r n  
yield to the Senator from Jlississippi? 


Mr. CUJIDIINS. I do. 
311,. WILLIAbIS. I t  was cot the iutent there to eularcc or 


to stretch the meaning of the ~ o r c l s  "net income," ~ r h i c h  is the 
income referred to here, and not gross income a t  all. 


Mr. CUJIJIIXS. I ha1-e not said i t  was gross iiico~ue. 
US. WILLIbJIS. The Congress in nndertnliing to specify 


what i t  proposes to tax docs unclertnlre neither to enlarge uor 
to restrict the meaning or" the words " ~ e t  inconie," but to  
define their meaning for the purposes of this bill, for the pur- 
poses of this taxation. I t  may be that  a court n~ igh t  come to 
the conclusion that  Congress had wrongfully defiiied the tenn. 
I f  so, the court will correct the definition, and if the court 
corrects the definition, then this bill will be to that extent 
altered or changed; but the contention is that  this is n correct 
definition of the articles which, under n bill seeking to t:lx net 
incomes, will be tased. The question I risked the Senator was 
i n  mhat respect he thinks that this definitioil enlarges the 
meaning of the words " net ineoxne ?' or restricts them, either? 


Mr. CUJIJIIKS. Xr.  President, a s  I remarlred before, if tliesc 
words qual i f~ing,  n~odXying, and esplunatory are  not intendeil 
either to enlarge or to restrict, they are entirely useless. I 
think, however, with deference- 


Mr. WILLIAJIS. Does tlie Senator think i t  is useless in  n 
tax bill to try to define the thilig you propose to t ax?  


Mr. CG3IJlIZ;S. Mr. Presidnut, I do tliink in this instaucc 
that  i t  is worse than useless; I think it  is dange:.ous, ancl I mill 
proceed to show why. 


Mr. SIhIJIONS. Mr. President- 
The VICE PRESIDEST. Does the Seuator from Iowa yield 


to the Senator from Xorth Carolina? 
Mr. CU31JfIXS. I do. 
Mr. SIMJ10SS. I readily agree wilh the Senator in his con- 


tention that  we hare  no authority to tax anything except in- 
come, aild I readily agree with him that, i n  the Inst a~ialysis, 
the court must decide what is iuconle mid m-hat is not income; 
but before tlie court call get jurisilictiou of that  question. tlierc 
must  be n lev:;; there must be an assessment; there   nu st be 
a n  ntteul:t to collect. I c m  see no other r n a i  in ~ ~ l i i c h  the 
court couid possibly :~ccluire jurisdiction. So that  before the  
matter cxn e w r  r e ; ~ t h  the court there must be soine one who 
will tlecitic the question of what is '' incolne." 


Mr. \YILLIi\3lS. Aiicl describe tlie property to be levied 
IIDOD. 







Mr. SIAIJIOSS. And, a s  the Seimtor from BIississi])pi 1-er) 
properly sags, describe the property to be lcried upon. Tile 
Seaator froni Io\m says, a s  I understaucl him, that  i t  i s  not com 
pete!~t for the Congress to define what is inconic and n-lint is uOl 
incorne. Then. tlie oiily conclusion froni the Scu:~tor's :lrgu 
ment is that n e  ought sinlply to lery a tax against iiicomcs mi 
stop. Snppose we should do thnt. n-ho then can decide the 
questiou of what is  income and what is  not income, seeing thal 
that  qucstion must be decided before the court can acquire thc 
jurisdictioll to deteriuine the question of whether or llot t h ~  
thiug tasecl is  income? 


Are me to leal-e i t  to the officers of the taxing br:iuch of the 
Gover~:uient to deterniine what is income? Are n-c ourselvec 
to hold that we have not the a ~ ~ t h o r i t g  to define the word. bul 
that  the of-Iicer of the law has the nuthority to define and deter. 
mine i t ?  I t  s e e m  to me that is what the Senator's argument 
would lend to. I may be mistaken about thnt ;  lie 111ay hay6 
sonlc \ray iu his mind by I\-hich we coulil reach a cletcmiuatioc 
of what is  i x o m e  othern-ise than tlirouph the deiiilitio:~ oi 
Congress or through the decisiou of the officer of tlie Elm, bui 
I can not inyself see lion- we n-onld select the things ~1~011 whic;: 
this tax is to operate escept through a cleiinition nf the word 
"income" bx Congress, or a defil~ition of the meaning of that 
word by some snbordiante ofiicer of the InT. 


Xr. CUAIJIISS. Mr. President, the i1ific:ilty wit11 the Senn 
tor froin xorth Caroliua is that  he does not distinguish be. 
t\-een a reqniremeut in the !an? for a return to nn ndnlii~istra- 
tive officer of the various nintters iucluclecl within this para. 
g r n ~ h  and a declaration that the income shall include thesc 
things. 


Mr. SIJI>JOSS. Yes; I do. Tkc Senator i s  mistnlml. 
i\Ir. CUM3IIXS. Mr. Presicle!lt, there is  a rery great differ. 


ence. I agree with the Senator from Sor th  Carolisc that  i t  is 
quite within the province of Congress to require the citizen tc 
make n return, including his gains and profits and iucollle frolll 
his sales and dealings of all kinds. Tha t  is entirely withill 
our l)onrer: but it  is  not i ~ i t h i n  our pon7ei. to declare that  thesc 
things shall be included in the income. 


Mr. SIAIJIONS. The Senator is nlistaken when he  says I 
have not considered that. I h a r e  consiclcred that  a s  the  third 
a1ternati.c-e. If Congess has not the power to decide, if the 
oficers of the law chnrged wit11 the enforcement of the  1 % ~  
have not the power to determine, then the only other persol] 
who coulcl hare  the power is the man who i s  to pay the tax. 
Would not the Senator's position, therefsre, force him into the 
attitude of maintaining that  the proper person, in the  first 
instance, to cletermine what is  income and what i s  not income 
is tlie man who pays the tax, and, next, the court? 


Mr. CUAIAIIXS. I do not think so, Nr.  President, nor clo I 
think my suggestion leads to that result. I h a r e  no cloubt about 
the poFer of Congress in requiring those n-ho a r e  to nlake re- 
turn to include their gains and profits and their dealings of all 
kinds, and from that  return I have no doubt t h a t  i t  is  within 
our p o r e r  to give to the taxing o5cer  the  right to  discover 
the amount of the net income, and, if his jndgment be n-row, 
the taxpayer can question it, and finally the court must deter- 
mine it. That is not what is  sought to be d;ne in this p y -  
graph. We are attempting to define what net  income is 
and of what i t  is composed, and what we may lawfully tax. 
But  I v a n t  to read n o r  whnt this means- 


Mr. SIMAIO-US. Before the Senator leaies  tha t  point, does 
not the Senator think thnt it  would be a great deal better for 
us, in the first instance, to indicate a s  best we can nrh$ th. 
legislatire judgment i s  a s  to what constitutes "income and 
require the taxpayer to account for his income upon all  of those 
particular things? If  we make ; mistake and  include in our 
designation of mhat is  "income something which is  not in- 
come, but is  property, then, of course, the court n-oulcl come in 
and settle that  controrersy. Does not the Senator think that  is  
better than to leave i t  to the tnspayer to determine in the first 
instance mhat is "income," and then leare i t  to  the officer to 
correct him if he should make a n  error, and bring it  into court 
in that may? 


Mr. CUAfJIISS. Mr. President, I do not think i t  is better. 
There is just this difference between the tn-o courses: The 
course suggested by the Senator from Korth Carolina will end, 
if Congress lllakes a mistake. in the declarntion that  the  lam is 
unconstitutional and of no effect. 


Mr. SIU3IOKS. Why, Mr. President- 
hIr. CUJIJIISS. JLSt a mo!nent. Tile other course n.ill end 


in a correction of the report of the indi~-i~?u:~l  t:lspayer, and 
the law mill continue to be enforced accorcling to the Consti- 
tution. - 


Mr. STERLTKG. 311.. Presiclent- 
The TICE I'RESlDT3ST. T)rvs 111:s  8ea;ltor from Io\ya yield 


to the Senator from Sort11 EP;~:.;!.!.;.: 


Mr. CU313ITSS. I do. 
3Tr. STERLIS(;. I shonld like to ask the Sen:~tnr from Iowa 


if the courts, in constrning the \-,-or& " incomc," ~voultl 116t take 
into consiilcration the usual aud o r d i u ~ r y  siguificntion of that 
\vord? 


Mr. CtJJIJIISS. I Iiavc no clcubt of thnt, 31s. President. 
311'. STEIZLISG. .\nd llle court n.oul(1 haye recourse to n 


standarc1 dictionary. would it  not, in collstruillg thnt JT-orcl? 
JIr. CTJIJIISS. I7nqncstion:tbly; and I I O ~  o ~ l ~  en. but to the 


coniu~on ncceptntiou of the n-eril :lnd to tile ju11ici;ll opinioiis, of 
nliich tllore have beeu very many, in ~vliicli the \\-or11 hns bee11 
considered. 


Xr. STERLISG. I f  i11 the definitioll of tile word income " 
a s  given in a s:alitl:~rd dictiwnry tlic ~vnrtls " g:~ins ;und l~rofits " 
are also given a S  sg-nofiiynous ivith tile term " iuco~ne" woul(1 
there be anything 11-ron," in tlte use of ihose TJ-or& iu the sec- 
tion to which the Senator refcrs? 


Mr. CGMJIISS. I do not thiilli there woulil be, although 
they ~ o u l d  be whollg unneccssnry. But. of course, the point 
I malie has I ~ O  refereace to the use of the words "gaius and 
pro3ts." 


JIr. C,FIIT,TOS. Mr. Presiclcut, will the Senator allow me? 
Tlic VICE PRESIDEST. Does the Senntor from Ion-a yield 


to  tlie Senator from West Tirginia? 
XI-. CUMMISS. I (10. 
Mr. CHILTOS. I agree n-ith the Se1:a';or that the Congress 


can uot add to nor take from the 11-ord " illcollie "; but i t  seems 
to nie the Senntor has done injustice to thc very l m g ~ a g e  of the 
bill. 


JIr. CUJ13IISS. I h a r e  not pointed out my objection to the 
clause I am ~eeliing to strike out, for I hare  not been ~erllli t tcd 
to adrance that far. 


Mr. CHILYOS. TI-ell, so fa r  a s  the Senator has gone. Let 
me ~ R e r  this suggestion: On page lGi, beginning in line 3, i t  is  
1)rovided that the " income ilerived from salaries, rages," and 
SO forth, shall be includecl. I t  has  to be incomc before i t  can 
be taxed. no xatte:. how i t  i s  derived. We could say that oilly 
income from salaries or income from property or income from 
interest shou'd be tased. K c  have simply meiitioned certain 
thiugs: but  they must be incomc before they can be tased. We 
use the verr lnuguage of tlle Conslitution. 


Xr. C'C'JIJIISS. Of course, if th%t be true. Mr. President, 
then i t  is  simply saying in another ~ r n y  that these words are 
entirely meaningless :und useless; and I have never farored the 
introduction of words that can haye no other effect than to con- 
fuse, even though they hax-e no material bearing. The Senator 
from West Virginia [Us. CIIILTON], however, is not, a s  I view 
it, qnite accurate n7he3 he says thnt "income" as  used in this 
paragraph necessari:~ means such income a s  gains and profits, 
in riew of n-hat is subsequently found in the 1)aragml)h. 


Nor,  allow me to read a little further: 
Or from professions, rocations, buslncsscs trndc commerce, or sales 


or deal in:^ in  propertr mllether real or pc!rsonal,'groming out  of thc 
ownership or use of or'iherest in real or personal property. 


I was led to offer this amendinent largely on account of a col- 
loquy I had ~ i t h  the Senator from ]IrIississippi [Mr. WILLIAMS] 
the other clap, who seems to hare become indifferent and who 
does not regard the matter a s  worthy of his attciition or  pres- 
ence. I recall, howerer, the Senate to the colloquy that  I men- 
tioned a moruent ago. I asked this question : 


The Senator from Jr is j fs~lppi  must certntnly understand whnt I am 
trring to say. If applied to a zecernl business in  which purchases and 
sules take piace and gains and profits are  rekkonecl I can rcry well 
understand tha t  the Senator from JIississippi is right, under the lan- 
wage of this bill Bu t  suppose 10 w a r s  noo I had bou-ht a horse for 
$000, and this yehr I had sold him 'for $1,800, what  wozld I do in the 
way of malting a return? 


Mr. KILLIAXS. I will tell thc Scnator precisely what he w o d d  do. 
Xr. Cvxrxrss. I mean, what would other men d o ?  
Mr. W r ~ ~ ~ a r r s .  I know; but what I mean is precisely mhat t h e  Sen- 


i tor  would do, or prcc!sely y h a t  he oumht to do. He bouoht the horse 
LO years ago. and sold him this year forJa tFousand dollar; Tha t  thou- 
land dollars Is a part  of the Senator's rccelpts for this ear nnd being 
I part of his receipts, tba t  much will -0 in  as  part  of d s  rdceipts, and 
Crom i t  wculd bc deducted his d i ~ b u ~ ~ e m c n t s  and his exemptions and 
rarious other things. 


31r. C u ~ r ~ r r s s .  Would the mice I m i d  for the horse originally be de- - - 


klcted? 
Jlr. WILLIUIS. No. because i t  was not a part  oL tho trnnsnctions in 


:hat year;  but if the'scnator turned around and bought nllotller horse 
:hat year i t  ~ o u l d  be deducted. 


Mr. C v \ r ~ r r s s .  Mr. President the a n s r c r  of thc Senator from Jlissts- 
< i m i  hns disclosed r e r s  clearlu'thc \ T C ~ ~ ~ ! ~ C I S  t ha t  I b:lw bem attempt- 
n,R to po l~ l t  out. - 
I am not sure, Mr. Prcaiclcnt, 2nd I clo not assert, that  these 


nodifying, qualifying. and erl)l;~ining phrases will r e ~ ~ d c r  tho 
?ffort of Congress un:~railing. I tlo not :?sscrt- that  t l ~ ~ y  must 
lecessarily be construed as  unconsti t~i l i lm:~ 1. I (lo nsswt, h o ~ -  
?ye?, that  we a re  putting tlie 1:tm in ;I jcolxrdy \r!iich Inn? 
,nsily bc aroi~led. If the ai~uc-cr ulade by thc Sen:Itor frm.1 







CONGRESSIONAL RECORD-SEXATE. 


hIissicsippi to the qucstiou I propoiintlcd day before  esterd day 
Is correct, then the law is  unco~~stitutional. 


Then there is an effort here to convert what is  obviously prin- 
cipal into income, and i t  was because the distiuguished Senntor 
from 1 I i e s i ~ s i ~ l ~ i  held thnt view of the pnrzgraph that  I intro- 
duced the amendment that  is now palding. 


I do not intend to continue the argument further. I will 
onlg say that  I believe the words that  a r e  used here can per- 
form no useful function. I believe that  in describing what is 
t o  be taxed the n-ords "net  income" a r e  a s  comprehensive 
and a s  comp!etc as  any words that  can be found i n  the English 
language, and therefore that  n-e ought uot to ilxperil or hazard 
the bill by attempting to en~phasize'tllern or to esplain them 
or to enlarge them. 


I f  the Senate -xi11 return to the paragraph immediately before 
tfiis-and i t  is typical of two other provisions in  the bill, I 
think-it will be seen thst  there is  a n  effort !o  declare that 
undivided profits in a corgoratiou shall be rec' -ned es  iucome 
of the shareholders. In  my opinion that  can not be accom- 
plished in nny such may. The undivided profits a re  not the 
property of the shareholder, from a legal standpoint. Altbough 
he may be in  part the equitable on-ner of all the property of 
the corporation, he is  no more the equitable owner of the undi- 
vided proms thau he is  the equitable owner of a share in all  
the property of the ccrpcration. I agree tha t  there ought to 
be some n-ay of reaching these undiridecl profits; but just so 
surely a s  you zttcmpt here to broaden the meaning of the word 
''illcome" so a s  to make i t  include property that  belongs to a 
corporation which i t  might distribute to  i t s  shareholclers, but 
which i t  has not Oistributed, you mill imperil the bill snd meet 
disaster  hen you come to enforce it. 


I pass n o v  from the Icgnl qucslion to nnother subject ljlnt is 
closely associated ~ i t h  it, a ~ d  I reach a question of policx. 
I c o m  to the part of the cornxiittee amendment on page 160. 
I grant that  here Tie are  within the field of complete authority, 
so fa r  a s  Cougress is  concerned. Congress can dcc:,uct from a n  
income, in crder to reach a taxa.ble part of the incomc, anything 
it pleases. I t  can deduct a quarter of it ,  or i t  can deduct a 
half of it ,  or i t  can deduct all of it. This, therefore, does co t  
relate to the constitutio.;lnl zuthority of Congress. 


I rend from the conmittee amendmcnt: 
Tha t  i n  conpnt iog net income to r  the purpose of the  normal tnx  


there shzll be allorred a s  deductions: Firs t ,  the necessary expenses 
actually pnid in  carrying on any business, not  including lxrsonal,  l i r -  
in& or  family cspcnses. 


I hare  no objection to that, although I thinli there will be 
-vast difference of opinion i n  regard to the construction or mean- 
ing of the word " personal." 


Second, all interest paid rrithin the year by a taxable pcrson on in- 
debtedness. 


I haye objection to that. This whole paragraph is framed 
upon the idea that  the capital of the i n d i ~ i d u a l  must be pro- 
tected intact, must be preserred; that he can use any part of 
the iucome he likes for the repair of the capital with vhich he 
eiltcrecl the Scar and hare i t  deducted from the income. The 
principle is  wrong. I t  ou&t not to be in  any incometas lam: 
I t  is  not a part of the purrose of on income-tas lam to guar- 
antee thnt the capital shall be maintained. I f  the capital i s  
lost, there d l  be a diminished iucome the following year upon 
which to lex-y the tax ;  but the tnsable income should not be 
depleted b r  withclmwing from i t  a sum sufficient to maiutain 
the capitz:. unless the income arose out of a basiness in n-hich 
the capital n-ss ciilploycd. 


Third, all  nsiiounl. State, coilnty, school, and  municipal t a re s  paid 
v i th in  the yezr, not including thcse assessed egninst local benefits. 


Thcre can be no objection a t  a11 to that  deduction. 
' 'ourth, losses actu.?lls sustained during the  Fear, incurred in t rade 


or arising from fires, storms, or  shipvrcck, nnd n o t  compensated for by 
insarnnce or  othernisc. 


This deduction is partly right and partly wrong-pfirtlg so 
rrrong thnt it  is utterly icdefensible. 


Snppose I eoruc-d $2U.000 n year in the practice of my pro- 
fession, m d  durin; the Fame yea? I speculnted upon the Bonrd 
of Trade iu Chicago and lost $20.000, I would not taxable 
a t  all u1:der this provision. 


Xr. TTILLIAJIS. IIofi- does ihc SenaCor arrive a t  that con- 
clusion? 


bIr. CUJI?JISS. Siinply becfluse I have lost $0,000 in tmde, 
nnd i t  n-onld not be colnpcnsated for by insurance. 


I .  I I I I I S  1)oes Ihc Sei?ntor call s p e d a t i o n  i n  
futures trade? 


3Ir. Clj,\I,\IISS. Ccrtniuly i t  is trade. Why, the very 
organization througll ni;ich it  is  carried on is  calleii a board of 
trade. I t  is trade in the i~:ost literal sense of the word. 


Mr. TTIT,SI.l1IS. I t  i s  uo more trnde than bettia:: on a 
horse race. 


Jlr. CGSIJIISS. I say it is tmde. The Scn:ttor from hIis- 
sissi11l:i says i t  is  not. But  sui)l3ose I had bought 10,000 bushels 
of oats from a farmer 31x1 had lost $5,000 on it. That mould 
be trade, would i t  not?  I was not including the sl~eculating 
or the g:~mbling idea i n  the su~cest ion I made a monlent ago. 
But i t  is tr:ide a s  11:lre and sirnllle a s  any other form of busi- 
ness; and yet because I had lost a part of my capital i n  doing 
a business tha t  was entirely discomected with the profession 
out of which I earned my income, I could use a part of my in- 
come to repl i r  my capital and deduct i t  in my return. 


T ie re  is 03 equity i n  it. There is no reason in it. There is 
no priilciple i n  it. As it seems t o  me, me ooght to  confine 
losses in  business o r  i n  trade to the losses in  the business o r  
the trade out of mhich the profit or the income is made; and 
mc ought not to permit nu income derired from one source to  
be used for the purpose of paying either debts or losses incurred 
in  some entirely distinct business or trade. 


Mr. ERANDEGEE. BIr. President- 
The VICE PRESIDENT. Does the Senntor from Iowa yield 


to the Senator from Connecticut? 
Xr. CUMMIKS. I do. 
Mr. BRANDEGEE. I wish t o  ask the  Senator whether, in  


his opinion, the pr&ts of speculation would be a part of the 
incolue which s1;ould be taxed? 


311: CUJIUIXS. Undoubtedly ; unquestionably. 
Mr. BCAA-EGEE. Then why should not the losses incurred 


be deducted? 
Xr. CUJiAIIX3. There is no more doubt about i t  than that  


two and tmo make four. I assume that  the Senator from Mis- 
sissippi w m  not serious in the comment he mad>. 


Xr. CEASDEQEE. JIy inquiry is, If the profitc, ~ n a d e  from 
the speculation mhich the  Senator from Mississippi thinks \ii(lnld 
not be trade would be a legitimate object of taxation a s  income, 


n-onld not the losses incurred in  the same speculation be a 
legitimate deduction from income? 


Mr. CURIJIISS. They should be if the business, being recli- 
oned up nt the end of the  year, shows a proiit. Then i t  becomes 
a part of the income and should be taxed. If i t  shows a loss, 
there mould be no income arising from it, and it shonlcl not be 
taxed. But  i t  is  proposed here that if one is engaged in that 
s!?o:aZic business in which so many Americans a re  engaged, and 
i n  n-hich so large a part  of our incomes are  dissipated, he  can 
take the profit or the  income he has from some other vocation 
or profession or t rade and use that  profit or inconle to make 
goocl his losses in  the  speculation or trade to which n-e bztre 
referred. 


Mr. GALLISGEE. Xr. President, if the Senator vi l l  permit 
me, departing from the argument ns to  the purchase o l  s:ocl~s 
in the marliet, how would i t  be if n man legitimately bought, 
Ear. railroad stocks? As nn illustration, not long ago the stock 
of the Boston 6- Maine Railroad CO. was selling a t  orer 200 a 
share. To-day i t  is selling a t  63. Suppose a man bought a 
thousand shares of i t  a t  the former price, would the loss he 
sustained be a proper deduction? 


Mr. CUJIJIIKS. Undoubted1~-, if it could be called " i n  
tmde." The general purpose of this paragrnph is  to insure the 
capital of the person, so that a t  the end of the year the capitnl 
mill be as  great a s  i t  rrns a t  the beginning of the year. Tbere 
are  exceptions to tha t  here; but that  i s  the general idea of 
the paragraph, and it is a false idea in  the preparation of a n  
income-tax l a v .  


Mr. SITIT'ELY. If  his  losses were actually greater tlian 11;s 
gains, there mould be no net income. 


Nr. CUJIJIINS. Yes; t h l t  is true. That is. if n mnn bad 
$100.000 of property a t  the beginning of ihc ycnr aud i t  was 
destroyed in sonle fashion or other, or if he e:l;i:arlied i t  in 
a renture of any kind and lcst that propclcy, eveu though he 
had a n  income of $100,000 from some other source, he could 
take the income from the other source and repair his losses of 
capital aud hare  110 income. That  is  the llcrpose of the para- 
gr,lph. If you thinli that  is  right, SOU hare expressed i t  
rer$ n-ell. 


Xr. SHITELT. Let us  take the illustration the Senator 112s 
just used. Suppose he has $100,000, half of which i s  embarked 
in buying and selling grain and the other half in buxing and 
selling live stock. Suppose in the grain Lusiness he loses $5.000 
during the year and in the lire-stock business he gains $5,000 
during the p a r .  Would the Senator Say there was neb 
ilicome? 


Blr. CUBIhJIXS. I thinli there woul~l not be. 
Mr. SEIITvELP. T i e n  I do uot uuclcrstand the objection of 


the Senator to this particular clt:usc cf the bill. 
Mr. CUMAIIXS. The objcctioll is (his: 111 tkc crrse just 11ut 


by the Seuntor from lndi:~nn, here is a business i l l  which :I ln:ln 
is engaged. At the end of the Sear it  is to be ascertained 







wliet.hcr tlic~re is ally uct 11rofit gron-ing out of the busincss. Of 
coursc a11 the losses are  considered, a11 the gains a re  considered, 
:tnd the result cletermines whether there is any i~icoiue from the 
busincss. I-:nt I put the case again: Snpl)ose I am uot in  busi- 
nws  a t  all, but I hare $100,000 a year coming to lnc from the 
rent of prol~erty. I t ; ~ k c  $100,000 and invest i t  in a niine ill 
Utah, and during the year I reach the conclusion that  the mille 
i s  i t  o h   hi I deduct that $100.000 fro111 the $100,000 
of rent I Iiave rcceivctl. and the result is  that I i ~ n i  a nlnn with- 
out n11 i~icnn~e. If t l i :~t is tlic rcnl purpose of the i r n ~ u c r s  of 
the bill i t  is exceeilingly \\-ell ~)hrneed. 


Jlr. SHI\'ELT. You would be without a uet inco~ne for that 
yenr, of coul'se. 


Mr. C~IJ IXISS.  I did not suppose it  x n s  intended to do 
anything of the liind. In  the case I hare  just put I did not 
suppose i t  ~ v n s  iuteuiled to guar:mtee a man's capital and to 
repair nll t l ~ c  losses he nlight s~is t :~in in any rentnre into which 
he might enter. I do uot bclicvc that is  a fair founi?ntion for 
a11 illcome-tas law. 


Jlr.  SHIT7ELT. Gut, Mr. I'resitleiit- 
JIr. CUJIJIISS. If the Seuator will ucrmit 111c to lwocccd 


just a little bit further. 11e will see t ~ i c  mi scope of my %?\VS. 
Jlr. SIIITJCLY. \'cry ~\-cll. 
Mr. CUMMISS. We then come to debts: 
Fi f ih ,  debts clue, to tlic taxpayer actuallr asccrtaincd to bc worthless 


a n d  charged oft' w ~ r h i u  t l ~ o  w a r .  


Snpposc 10 ;-cars ago n inan had give11 iue his note for 
8100,000. I had thought i t  to be good. I hacl carried i t  a s  a 
part of uig priucip:~l, a part of my prol~erty. This year I hare  
:m income of $100.000 arising from tlie 1:r:wtice of the law or 
from rents or auytliiug else. I discover this year that  the lnnn 
n-ho 1113(le t h t ~ t  note, who L:IS had nothing to do with my in- 
come, who hfls not contribntecl in any way toward it ,  who is  not 
in  any m y  interested in the business out of which my income 
arises, has lrecoinc bnnltrnpt and that he never will pay the note. 
I am perulittccl by this bill to deduct $100.000 from niy income. 
nitd again I am a man without an income, although I had just 
a s  much incolue a s  though the man had remained solrent. I 
hare  simply lost a part of my capital or property, and i t  is  pro- 
posed here to repair that  loss by deducting i ts  ainouut from my 
income. I do uot mean non-. of course, that  i t  is  repaired in 
the sense of being macle good, but i t  i s  repnircd to the extent 
of not nialiing n x  gay a t a s  upon the income. 


JIr. WILLIAJIS. Will tlie Scnntor ~ c r l u i t  me  to make a 
snrzestiou ? 


%. CUJIJIISS. Certainly. 
Mr. WILLIAJIS. A part of the Senator's confusion of 


thought grows out of the fact that he forgets th:~t  in all booli- 
keeping there i s  a debit side and n credit side. A man \voulcl 
hare counted among his credits this uote that he thought was 
good, and that moqld go in a s  a part of his gross income. Kow, 
nlincl you, I say " gross inco~ne." Then he ascertaius that  it 
is  worthless, and this provision perinits him to charge i t  off 
and deduct i t ;  that  is  all. 


I t  i s  just like the Senator's horse illustration the other day, 
which proceeded upon the idea that a innn did not lieel) any 
books, and that, rrhen lie got a thous:u~~(l dollars for a horse, in 
rendering his returu for the rcccipts of $1,000 he did not also 
debit himself with the fact that he had lost the horse. I t  was 
the profir. inrolrecl in the horse trade thnt ~ r a s A s a b l e ,  not the 
total receipts for the horse. 


Here you a re  malting a serious argunieiit that we should not 
permit a man to strike off a worthless note after he  has mnde 
return of all his bills payable a s  a part of his income, o r  the 
things thnt coustitute a part of his income. You a r e  really 
altogether losing sight of the fact thnt there i s  another side to 
the ledger. 


Xr.  CTJIJIISS. KO, Mr. President; I am not. I am not in 
the least confusecl about bookkeeping. 


Mr. KlILIA318. Any Inan would h a r e  a right to strike 
off thnt note if he hacl put it  on the other side of the ledger. 


Mr. CUJIJIISS. Of course profits do not consist in  the 
'~litie~ence between the ainouut of assets and the amount of 
liabilities. A lnall :night have $100,000 of assets and bat  
$10,000 of liabilities, :llltl not l u r e  any income a t  all. The 
Senator from l\lississippi a!wnrently forgets the may i n  which 
people arrive a t  their profits o r  tlicir losses. 


Mr. GALTJSGER. Jlr. Prcsiclent. I 1 ~ 1 d  supposed. froin a 
casual readiiig of the bill, thnt the loss had to be sustained dnr- 
ing the yesr ;  but I infer fro111 what the Senator says tliat i t  
W : I ~  date b;tclt. 


JIr. CLJI3IIIUS. Oh, it  niny date b:iCli ii~ilcfinitely. 
Mr. GALIJISGEIL As nu illustr;ition, a man nba~itlons his 


profession, a s  I abaudoued mine, and turiled over my books to 
a collector, and he rel)orts to me (luring the nest ~-eizr that  he 


iiuds $G,000 uncollectible. Would t l ~ t  en:~l)le nie to collie here 
and say that I h:td sustained 111t1t loss uixler the tcrlxs of tlic 
bill? 


RIr. CUJIJIISS. Certainly. 
Jlr. GhL1,ISGER. I thinli that is  cstrnordinnry. 
JIr. CUJIJIISS. The difficulty is, if I inax n:.~iil remin:l the 


Senator froin JIiasissippi about boolikeepiny, tlint this pro-iisioll 
has  in riew uicn who a re  carrying on a l)r~sincss such :IS u~er -  
chanilising or bnnliing or ~uanufttcturing. Those are  the con- 
ditions \vllich are  really covereil, ant1 accurately COT-erecl. I 
h a w  not n word of objection to the bill a s  i t  relates to sue11 
enterprises. But n-hen you comc to apply the biil to nine nieu 
out of ten wlio will be called ~11011 to V : I ~  a t i n  under it, i t  is 
not nccurately adjusted to their affairs, nor is it  expressed so 
a s  to do justice to their affairs. T?'heu yon come to profits and 
losses aiid incomes, sou can uot group all the inclividuals of 
this country under one rule. You must innla? some allowauce 
for the clifScrences which exist in the \ray in  n-liich they earn 
their inco~nes and i n  the \rav i n  which they expend their 
incoines. 


I proceccl onc step furtlier : 
Sixth. A ~cason:tblc allowance for tho cshaustion, wrnr, nnd tear of 


property arising out of i t s  usc or employment in thc  busincss. 


That  is mother effort. of conrse. to maintain the capital in- 
tact :  bot sce what cnclless c1itEcult.y you will confront in its 
ailiuinistrntio~i. iL farmer in  n:y own State, we will say, hns 
a n  iucome of more than $3,000. In  making up  his account he 
must determine. if he c m ,  to what degree the soil which he is 
cultivating has been eshaustcil. and somebody vi l l  hare to 
make him ml allo~rnuce for the depreciation caused by the ex- 
hauslioii of the soil. That is  true with regard to every kind of 
property. Khiie  there is  a certain justice i n  doing that  and i t  
mill be done anlong coucerns n-hich do l i e q  an account of de- 
preciation, and which do charge up crery yenr a fair  percentage 
of depreciation. and in that  n-ay reach the nmount of their 
llrofits, so that  they n-ill have no ditiiculty about it, the ordinary 
man will End i t  imposs!ble to apply this clause to his affairs. 
There ought to be a better consiiterecl prorision to take care ot 
the great niultituclc of tlle peo~le,  nine-teuths of the people 
who inuat pay and will pay the t a s  under this bill when i t  
beco~iies a Ian-. 


Of course, a s  to mines a marrimum of depreciation has been 
fixed. I h a w  no objection a t  all to  that. Gut I could stand 
here and mention a hundred instances of dcprcciation n-hich i t  
will be utter11 impossible to ascertain or apply uncler this pro- 
vision. 


I say this n-ithout thc least feeling against the provision. I 
~ o u l i l  rote  for i t  just as  i t  is if I had to, and i t  were separated 
from the rest of the bill, so strongly am I in f a ~ o r  of l e r ~ i n g  
duties upon incomes. B u t  when r e  a re  bcginuing this system it 
seelns to me we ought to begin i t  in  the best possible may. 


I shall hare soluething more to say a t  a later time ~ i t h  re- 
gard to the latter part of this paragraph vihen we come to con- 
sider the payment of the tax a t  i ts  source. I am in favor of 
that  principle; but there are  s great luany things here thnt 
i t  seems to me will malie the bill utterly uuworltable, and in- 
stend of simplifying the collectiou of the  t a r  they mill compli- 
cate it, and ~ossibly entirely defeat it. 


There is  one thiug in regard to this provision that  I might 
a s  well say while I am on my feet, and i t  constitutes the real 
fuildamental defect in the bill, so f a r  a s  principle is coucemed. 
I y i l l  point i t  out now, and a t  a later  time I will point i t  out 
agnln. The bill provides, substantially, thnt those who h a r e  
incomes of less than $3,000 shall not pay a tau. I am satis- 
fied a t  tlie present time with thnt limit, and I would not 
rote to recluce it  a t  this time. But there is  incorporated her$ 
a provision for taxing the earnings of corporations. I havd 
no objection to that, but the men and women in this couu* 
try who have an income of less than $3,000 a year and who de- 
rive all of i t  or a part of i t  from the dividends of corporations 
which a re  tased are  coi~lpelled to pay the income t a s  exactly 
a s  though  the^ had an income of more than $3,000 a year. It 
is  ~mjust ,  i t  is unequal, and i t  ought in some way to be 
remedied. We have assumed here that  a man might well take 
his first $5,000 and use it  for the general purposes of life, for 
tlie tmi~i iug  aud educntioil both of hi~nself nucl f:imily; b u t  
wit11 rcsl)ect to every one of them who derive a part of t,licir in- 
come or all of It from the dividends of corporntio~~s they a re  
compelled to pay this tax, a re  they not? 


I .  1 1 . 1 1  Ho\v nre t11ey collll~c~led to 1::1y i t ?  
311.. CT~JIJIISY. They are  coulpelled to 1x15' i t  Itecanse the 


corl)or:~tion 1 ~ 1 y s  tlie t n s  011 tlle.elltire i~icome of the corpora- 
tion, and that reduces tlie dividends paid to thcse ~ e o p l e  by just 
the amount paid in thc wa)- of thc illcome tns. 







1 1  W I ,  Mr. Prcsideut, Ule Senator's ansffcr to mg 
question has disclosed what I wanted to bring 6ut. I n  othei 
words, instend of meaning that the bill taxes those people, ht 
n~eans  thnt the corpor:?tions arc  able to shift their tax. 


Mr. CUXJIISS. So they are. 
Mr. TVILLIASIS. I should like to l~now if there is a t ax  i~ 


the world, except a poll tax, that can not be shifted. 
Mr. CCJIJIINS. The Senator from Uississippi has misunder. 


stood me. Of course, the corporation very often pasves on it: 
entire tax. That unfortun:ttely is true. I do not Imow of an1 
way in which to prevent it. I am not complaining a t  this mo. 
ment of the t n s  that is passed on. I am complaining of this 
As an illustmtion, suppose I stand with an income of less thnr 
$3,000. I t  is the policy of this bill that my income shall not be 
diminished by a tax levied by the General Government. If I 
have that income a s  a n  emplo~ee of the corporati~n, i t  goes free 
I t  is  not affected by any tax levied upon the property of the 
corporation. I get my pay and I am permitted to spend i t  in thr 
way that seems to rue r ise .  Now, suppose that  I have a n  in. 
come of $2.900 fronl tho same corporation. derived a s  dividends 
on stocks that 1 hold in the corporation, the 1 per Cent is  taker! 
from that dividel;cl and I receire just 1 per ccnt less than 1 
~vonlcl Lave received if thc tax had not been levied. 


3Ir. TVILI,IAMS. I t  is taken from the dividends by ~ h o m ?  
Mr. CEXNISS. I t  is taken from the dividends necess:~ril~ 


by the corporation. I t  is  first taken from the corporation by the 
Gorernment. Here is  $109,000---- 


Mr. WILLIAXS. That is  just what I said a moment ago 
The corporation shifts the tax. 


Mr. CUJIMINS. KO;  here is $100.000 which the corporn 
tion hos earned and i s  applicable to the payment of diridends 
We will suppose that i t  is the entire net income of the corpora 
tion. I t  is  to be distributed among its stockholders, but beforc 
i t  is  distributed 1 per cent is deducted and paid to the Gov. 
eminent of the United States, and therefore 1 per cent leS: 
than would hare been paid to me is  paid to me. I t  is all  that 
I am entitled to. 


Kow, I make no o b j ~ t i o n  to the payxnent on the part of thc 
corporation, but I do say we ought to proride some way in 
mhich the man who has a n  income of less than $3,000 should 
not bear that  tas. 


Mr. TVILLLUIS. Horn can yon do that?  
Mr. CUMAIINS. There are  two or three ways in which it 


can be done. I t  can be done either through segregation by the 
corporation under proper provisiom. or i t  can be done by add- 
ing to the bill a paragraph that, in  the case of every man whose 
income is derived in whole or in  part from the  dividends of 
a taxed corporntion and is less than $3,000. upon application t c  
the Government the Government will reimburse him for the 
dednction that has been made from his part of the earnings 01 
the corporation. I t  can be done in either of those mays, and mill 
be if justice prevails. 


But I had not intended to enter upon that subject. I have 
i t  very much a t  heart, and when we reach that  part of the 
bill I intend, if I can, to offer an amendment that  mill set 
forth my views with regard to that  particular matter. 


Air. SUTEIERLAND. Before the Senator lenvcs the matter 
of a corporation tas ,  I wish to say that I think perhaps most 
of the States in the Union in one form or another impose a tax 
upon corporations a s  such. I t  is  not always measured by the 
income. Sometimes i t  is measured by the amotpt  of the capital 
stock. I t  i s  measured in various mays; but i t  is  a special tax 
upon the corporation, because it  is  recognized that  the right to 
do business in corporate form is a very valuable right and that 
it is  more beneficial to the stockholder in  the great majority 
of cases to have an investment in  corporate form than i t  is  to 
have it in some individual form. 


xow, I ask the Senator whether o r  not a t ax  of this kind, 
although it is  imposed by the General Government, cdn not 
be justified upon the same theory that it is  a tax upon the fmn- 
chise of the corporation, upon the right of the stockholders to 
do business in a corporate form, which i s  a ralnable right. 


Mr. CUMAIINS. I am not complnining of the t a x  upon the 
corporation; I have always thought there was a better way of 
reaching that  result; but I am not Concerning myself about i t  
now. I want to remind the Senator from Utah that  we estab- 
lish a policy here that  the men mho get less than $3,000 ought 
not to  pay any part of this income t a s  either nominally or 
nctunlly. That proceeds upon the theory that  they can make 
better use of their incomes than to pay the expenses of the Gov- 
ernment of the United States. Kom, i t  does not make any differ- 
ence whether the incomes are  derivecl from the stocks of corpo- 
rations or whether they are  derived from salaries from corpo- 
rations, the men who get the money need the money just the 
~iame. 


LU~. SUTHERLAND. Mr. P~,esitlcnL, thcrc is this difCerence: 
The man who derives a n  inceme fro= an investment i n  a c o p  
poration gets i t  with less effort than he does if he has to work 
for it. H e  has the advant:!ge of having his money in a c o p  
porntion which has certainly very rnluable rights. For ex- 
ample, he  has one of the nlost valuable rights, namely, that h e  
can not be sued berond the extent of his investment in the  
corporatiou. H e  can not be held responsible for the debts of 
the corporation a s  he could be if i t  mere n pnrtncrship or in 
some other form of aesocintion. 


Mr. CUJIUINS. I think that consideration does not enter 
the question I am discussing a t  all. Suppose one man gets 
$2,830, we will say, as clividends from a corporntion. Another 
man gets $2.000 a s  rents from real estate. Out of the former 
there has been token 1 per cent. Out of the latter there is 
taken nothing. I assume that  the labor of receiving i t  is not 
much greater in  one cnse than In the othcr. I t  mutters not 
that the corporation may have n va1u:tblc franchise; however 
ralnable i t  m s ,  its ~~~~idends did not result in giving this par- 
ticular man more thnu S3,Ck:O, and therefore he ought to be 
~ b l e  to hold his place among the untaxed. 


I have consumed much more time than I intended, Mr. 
Presiilent, and I apologize for it. I rose siniply to suggest the  
desirability of removing from this paragraph some dangers 
which I think a re  in it  and the removal of which mould not 
weaken i t  in  the sligbtzst rlegrze, but rather fortify i t  against 
assaults that  may hercafter be made upon it. 


Ur. SUTHERLASD. Before the Senator takcs his seat, he 
referred to  mother  paragraph. and if I understand i t  I entirely 
agree with the Senator's position. I t  i s  Lhe clause on page 169: 


Second, ali  interest paid within  the year by (L taxable person on in- 
deb tedness. 


I f  I understand thac, i t  wo-nld result in this sort of a situa- 
tion : Here i s  one man, for example, who has purchased n home. 
He has giren a mortqlge u ~ o n  it  for its price or a large par t  
of it ,  and is  paying, let us sas, $l,OCO in interest. Under th i s  
bill that  woUd be deducted from his net income. But  if his  
neighbor has  rented a house, and instead of virtually paying 
what the first-named man does in the form of intcrcst he  gays 
directly $1,000 rent. Eie gets no deduction whatever, and get 
the situation of the two is  to all intents and purposes precisely 
the  same. One has made a ptirchnse and is  paring interest 
which virtually amounts to rent. The othcr has not made a 
purchase, but pays tht? rent direct. One gels the exemption and 
the other does not. 


Air. CUMJIINS. I think the conclusion of the Senator from 
Utah i s  correct. It is simply another illustmtion of the fact 
tha t  the bill mas composed to meet the conditions of organized 
business, such a s  merchants and manufacturers, and i s  not ~ r e l l  
fitted to meet the situation a s  i t  actnally exists. 


I do not intend to call for the yeas and nays upon my amenil- 
ment. I know horn futile i t  n70nld be, and I h a r e  no desire t o  
inconvenience the Senate. I offered i t  becnuse I wanted t o  
make my own position in the matter entirely clear. 


Air. WILLIAMS. Mr. President, I will ask for a vote. 
The VICE PRESIDEST. The question is  on agreeing t o  


the amendment proposed by the Senator from Iowa [Mr. Cvx- 
MINS]. ' 


The amenclment was rejected. 
The VICE PRESIDENT. The question is on a ~ r e e i n g  t o  


the amendment of the committee, oil page 167, lines 18 and 19, 
inserting the words " o r  upon surrender of the contract." 


The cunendment mas agreed to. 
The next amendment of the committee mas, on page 167, 


~ f t e r  line 10, to strike out the following: 
T h a t  In computing net  Income for the  purpose of the  normal t a x  


there shall be allowed ns deductions the  necessary expenses actual ly  
Lncurred in  carryin.. on any business not including pe.rsonal. living. 
or iamiiy expenses .-nil interest a t c r i ed  and payable wlthin the  ycar 
by a tasable  person'on indebtedness; all National, S ta t e  county school 
nnd municipal tascs  accrued within the  ycar not  inciudin,b thosd 
osscssed against  local benefits ; losses actually'  sustained dur ing t h e  
gear, incurred in  t r ade  or  arlsing from fires, storms or  shinwreck a n d  
not compensated for  by insurance or otherwise; d h t s  act'ually dscer- 
tained to be worthless an6  charged off during the  yenr ' also a reason- 
M e  allowance for the  exhaustion, wear and tcur of i roper ty  nrlsin 
mt of i t s  use or  employment in  the business but  no dcductlon s d  
be made for any  amonnt of expense of res tohng property or  making- 
p o d  the  exhaustion thereof for which a n  allowance i s  o r  has  h e n  
made.; no deduction shall be allowed for any anjount paid out  fo r  new 
~ u i l d ~ n g s ,  permanent improvements. or hettemmcnts, made to  incrcase 
the onluc of any property or r s tn t e ;  the nmount of Incmnc reeeivcd o r  
payable from any sourcc n t  which the tax upon such Inccuie. which Is 
,r will bccomc duc under the  provisions of th is  section, has  been 
withheld for  payme&t a t  the source in the  manner hcreiuaftcr pro- 
vided. shall be deducted; but in all cases wl!crc the  t a x  upon t h e  
mnua l  gnins, profits, and incomcs of a person is rcqtlilml to  be wlth- 
mid and paid a t  t he  source ns hereinafter prgvided, I f  such annua l  
.ncon~r ,  except t h a t  dcrired fronl interest on corporute o r  Unitcd 
States indebtedness does not exceed the r a t e  of $4.000 per nnnum, o r  
f t he  same i s  unce'rtain, indetinite, or irregular in the  amount  or t ime 







d w i c z  which i t  sllnll have nccrucd. nud i s  not  fixed or  dctrnuinablc. 
tlw s h o  sl~:l!l hc in.:li:dr~tl i;: e s t i u k ~ t i n ~  net ~ ~ a u ; ~ l ~ ~ i u c o m e  to be em- 
braced in  a pcrsoi1:il r c t ~ i r u  ; also the  nmouut reccivcd a s  dividends 
u ~ o n  tile stock, or  from the net cnrniuqs of any corporation, joint- 


Aud in licu thereof to illsert : ~ ~ 


Tha t  in co;l?pi?ling uct  income for  the purposc of the norilia1 t a r  
there shall be nlloc-cd a s  deductions: Sirs t ,  t he  necessnrg esp2nses 
actually p?id in carrying on any business. not  inclitdiaa personal, 
liviny or  f:~mily expeuscs; scco;ld, all  interest paid within the  ycnr by 
a t ; ~ s l ~ b l e  person 011 inticl)lcc!ncss ; third, all  nntional, State, coll:lty, 
school, municip:ll tnses paid n-ithin the  r ea r ,  not inc!~:diii= thpse 
nsseqsed ?-xinst local benefits; fourth. losses actually sustained d u r q  
the -+ear'akc:lrred in t rade c r  ar is ing from fires, storms. or shlp- 
n-reck, nAd not compensatcd for by insurance or  otherwise; fifth. debts 
dllc to  thc tnspnycr actually ascertained to be worthless and chnrged 
off y i th in  the ycnr ; sixth, n ren:;on:ible nllon-nnce for the  cshnustion, 
n-par. and tear of properi-y arising out  of i t s  use or cnlploymcut in  the 
business, not t o  exceed, in  the case of mines, 6 per cent of the  
gross rnlne a t  the  mine of t!le output  for the  Fear for  which the com- 
putotion is made: P~.ovidcil, T h a t  no  deduction shall be allowed for any 
nn~ount  paid out for new bnildiufs, permanent improvements, or better- 
nlcuts mndc to  increase the r : ~ l u e  of an? property or e s t a t e ;  seventh, 
the  mount rcccircd 3s  dividends upon the stock o r  froiu the net 
enrnings of any corporntion. joint-stock company, association, or  in- 
snranc$company n-hich i s  tnsn'uic upon i ts  net  income ns hereinafter 
provided. eighth the nmocnt of income, t h e  t a x  upon which has been 
paid or  &itlll;eld from pnymenz a t  the  source, under the qro\.isions of 
this section: Providsd, T h a t  wl?encver the t a x  upon the  Income of, a 
person is reqnircd to he withheld and  paid a t  the  source as herem- 
af ter  rcquiyed, if such annual  income does not  exceed the  sum of $3,000 
or  is not  fixed or  certain or  i s  indefinite or  irregular a s  to  amount or 
tlme of accrual, the  same shzl l  not  be deducted i n  the  personal rc turn 
of such person. 


JIr. STECLIKG. Mr. President, I do not rise to propose any 
amendment, but sim~jly to make a suggestion cailed out by a 
statement made bp the Senator from Iowa [Mr. C U ~ I I N S ~ .  
I t  is in regard to the esemptions on account of losscs iucurred 
in trade. and so forth. The question was raised a s  to whether 
i t  mould Lnclude losqes in sseculation on a board of trade;, I 
am inclined to thlnk that  under the defini~ion of " trade i t  
n-onld include losse3 thus sust:liued, and the question is whether 
me want to exempt losses thus incurred. 


I call the attention of the Senator from Xiesissippi simply to 
the definition of the n-ord " trade," so that  he n-ill see how the 
oro~:osition stands : - - 


Trncle comprehends every spccics of exchange or dealing, either i n  
the produce of land, in  rnannf:~cturcs, in  bills, or  in money; but i t  i s  
chicay used to  denote the bnrtc-r or  purchase and  sale of goods, wares, 
2nd merchandise, either by wholesale o r  retail. 


And so forth. 
I t  seems to me that uniler this very broad aild comprehensire 


definition i t  might include trade on a board of trade and tha 
ex~mption would pertain to a loss sustained on a board of trn:le. 


If the Iang:,ge could be qualified by some scch e::pression 
as  "losses iucurreil in legitimate and ordinary trade pursued 
by the party," or equivalent words, i t  seems to me t h f t  i t  
woulcl be better than the broad expression used. 


Mr. WILLIAMS. Mr. President, all net income comes from a 
comparison of rcccipts and losses. There can be no other way 
of arriving a t  a net income except by comparing gains and 
losses. If a man lost ,s certain amount of money during the 
gear, no matter how he lost it, he  ought not to be compelled to 
put i t  in as  a part of what he still h a s  I f  tn-o men bet upon a 
horse race, so f a r  as that  is  concerned, during the year and one 
of them lost $100 and the other gained $100, the man who has 
the hundred dollars would have to take heed of i t  in  computing 
his net income, and the man who lost i t  woul f iake  heed of the 
loss in computing his net income. So f a r  a s  I can see, SOU can 
not arrive a t  not income except by taking m-hnt comes in and 
what goes out. 


Mr. STERLIKG. But, if the Senator will permit me- 
Mr. WILLIAMS. Allow me to add just this: I think this lan- 


guage would have been more easily understood if, instead of 
nslilg the word "deductions" here, we had used what i t  really 
rueans, namely, that  in computing net income for the purpose of 


, the  normal taxpayer he shall be nllomed to return such and 
such things. I think that  is where the confusion comes in, if I 
understand a t  what the Senator is aiming. 


Mr. STERLIXG. This is the way in which it  occurred to me: 
Here is a man who, Under the protection of the Government, has 
an enormous income for which h e  would be tasable under this 
proposed law, but he squanders al l  that  income or more in 
speculation, in illegitimate tr:lde on the board of tmde. The 
question in my mind is  wh2tl.er he ought to have the pr i~i lege 
of dcducti~lg froin his income the losoes thus sust:~ined. 


Mr. WILLIAMS. Nr. President, a squa~dered  income is  no 
income. If i t  n7ns squandered during the year of the computn- 
tion, i t  does not molie any difference how the m:ln lost it. 
Take this sort of a case, for csanlple: The Senator from South 


,Dakota and the senior Senator from Ion-a seem to be 11-orried 
a good deal about the losses of a man i n  somethiug else. The 


Se11:ltor from Sout11 C:ll;ola s ~ c n r s  to 11:i.r.c tl~c? ic1c.a in  his mim1 
that if a luau ~ v a s  bat11 n furll~er :;lid :I l:in-)-~~r lle c lpbt  to,keep 
two separ:ltc income acco~!!ts. :!nd that \.;ll:!t he lost a s  3 
farmer o ~ ~ g l l t  not to  be chnrgec; up agniast n-:::it he rained a s  
a lawyer, or \:ice reijtl, as  \i-eil as  I could uil~l-c.rsi-:md him ; axd 
he s x m s  to be 'c-ery lnuch ncrricil about a p:;rt of a man's 
c a ~ i t a l ,  if i t  were lost, being permittecl to bc ~ h x r g ~ d  off. 


Kon-, take this sort of a case: I am practicing inn-, let us  say, 
aud I get $~0.000 during the year from that pruc!ice, aud during 
the s::me gear I lose 98.000 in my ngricu1tor:ll pursuits. Ny net 
income, therefore, so f a r  a s  that  is concernt>d, is  PS,G00. S u p  
pose that my house, which is worth $5,000, b ~ ~ r i l e d  donm; sup- 
pose the house burned by no fault of mine; that I hail no in- 
surance upon i t ;  and I take 111~ $5,000 and pay it  out dnriug 
thnt identical year to  bnild a new house. If all three of these 
things hnl)pen in the  s a x e  Fear, I hare  no net income a t  a l l ;  
cor  ouxht I to be charged with my.  


Xr.  STEELISG. Mr. President, I gmnt  that in the case sup- 
posed by the Semtor  fronl 9Iissi:xipl~i he'should uot be chnrged 
with any x t  incone, became his losses were sustained in a 
legitimate busiuess-in a comme~clable business. But in  the 
other ease the loss has not been sustained in tkat  kind of busi- 
ness a t  a l l ;  but, whether a man ha\-iug enrnecl $10,000 a s  n 
lawyer or a s  a physician, should be allon-ed to offset against 
or decluct from that  income of $10,000 that  n-hich he has lost i n  
speculation on a board of tmde, is the question. 


Mr. WILLIAJIS. JIr. President, the object of this bill is  to 
t a s  a man's net income; that  is  to soy, n-h:it he has a t  the end 
of the year after deducting from his receipts his expenditures 
or losses. I t  i s  not to  reform mei's moral characters; that  is  
not the object of the bill a t  all. The tax is not leried for the 
purpose of restraining people from betting on horse races o r  
upon "futures," but the tax i s  framed for the p i q c s e  of mak- 
ing a nmn pay upon his net income, his actual pxfi t  during 
the year. The  Ian- does not care n-here he got i t  from, so f a r  
a s  the t ax  is couceaneit, although the law may very properly 
care in another n-aj-. 


Mr. STERLISG. I f  the Senstor will permit me, snppose a 
man has made $10,000 legitimately in a le~i t i lnate  business or 
profession; the inspector or collector k n o w  tha t ;  and a t a s  
is  levied because of thxt kcome. or it  is  attempted to be l e ~ i e d ,  
and the man says, " I  lost $10.000 in a polier game," ~ r h a t  t h w ?  


1 .  I L L S .  Suppose, in other n70rils, that a t  the time 
the com~)utation of his tax takes lilnce he has not a red cent of 
profit or income during that Sear, no imtter  how i t  occurrccl? 


Xr.  SMOOT. Some one must k v e  n-on n-hat the other man 
lost in  the poker gaise. 


Xr.  WILLId,7IS. By the Kay, it  i s  susgesteil to me t h t  
one man has gained \ -ha t  the other has lost, and tlmt the \rin- 
ner might be taxed on his n-innings, so the Go\-e~nrneill \I-oulcl 
not lose a n r t l i h s  


BIr. W E I ~ S .  -air.  President, I shoul~l like to nsk tl1e Senator 
from lJiesissippi to gii-c me his opinion on a c ~ s c  \\-hich I ~vi i l  
put to him. Su~lpose a ixtn hss  :l huudred t h o ~ ~ s n n d  clo!i:lrs i n  
stocks, which arc  n-orth par ;  tpot they a re  selling a t  th:~t price; 
and a di.iideud of 6 per cent 1s paid on them; iu other c-ords, 
he gets $5.009 income from his investment, he earns $;I.C:O!) fronl 
his person21 efforts during the year, and his iucoue is $10,000 
for that  year;  then suppose his stocks depreciate i n  value 
$lO.OGO, has he any net income for that year? 


RIr. WILLIANS. I never thonght about that, but I do ~ o t  
think that cuts  any figure because the depreciation in the value 
of the stock is  not l i k e  a clepixiation by reasqu of the \war 
aud tear arising out of the use of property. A man's inwlile 
mould still remain a n  income regardless ~f the v a l w  of his 
property. My plantation this year might yield me, say, q$3,000, 
and nest  year the same plantation might yielcl u?e $-1,000 or 
$2,000; my incorm would be measured by \-<hat the plantation 
yielded me and not by the value of the plantation. Bieanwhile 
the property might go up in value or it  might go d o n  i n  
value. Tha t  would have nothing to do with the income, nor 
rrould the ralile of Four stock in the marliet h a r e  awth ing  to 
50 with the dividends which you receive upon your s tock 


While I a m  talking upon thnt subject. there is  another point 
that occurs to me, and that is  mhnt the Senator from Iowa TMr. 
CUXNINS] went o w r  a few monlents ago. I f  the Scnntor from 
lo~v:a can inrent any way under the sun of prcrcntin:: the shift- 
in: of txration, he i s  tlic n-isest niau \ ~ l i o  h:is lived since Solon 
'licil. The Senator SWIIIS to  think tll3 t y,?:~ oi!:!lt to ~ i v c  a 
jonnty lo people who h a ~ e  less th:ll? .S:3,WO, provi~1eJ their in- 
x m e  comes in the shape of dil-idwds in corl)oratinils, bcc:~usc 
,;-]:pi1 tile cnrpofntiou xrns t:l!:ed the cnl,jw;11ion ~ t l u c e t l  The 
fiyl:1cltds. I t  mny be thnt the corpora!ion tiid. nnil i t  may be 
;lint it  did not, but I am goilig to slllipose Erst that  it  did. Sup- 
p s e  it  di(1 shift the tax in that wax, (10 3.011 im:lgiile tliat the man 







n.ho \ \o~l is  for :? s:il:lry for that corporatioil will uot llnvc :1 par 
of it  shiftetl oil l~iiii, too, in the ~ v a y  of not raising his wages a;  
inucli a s  tiii~g othern-ise n-ould h a w  been raised? Do you sug 
posc that ;lie 1nerc.iiaut or tlic 1tur.j-er who pays the iucoinc in? 
is not goiug to 111:llre it  up sonwho\-; in tlie price of his goods oi 
in tllc 1)rict: oL' !!is serl-ices, if 11e c:u1 do it, if the demand ant 
sul)l~ly of the i!?nrlret for the gooils or for his peculiar sort o: 
ability enable Iiim to do i t ?  Alld abso!uLely i t  is  1)roposed tc 
xiye t!lc! 111:111 with less lh:~u $3,000 a bounty because a corpora 
tion h;ls sliifteil i ts tax to I!inl. 


31r. IVEEIiS. Sow, I 'cvnut to subnlit an additional inquirg 
to the Senntcir fro111 Jiississigpi, relating to the case which ; 
linw already su1)mitted to him? :ind tlint i s :  Suppose nt the tilnc 
tliose stocks w r c  sellii!g a t  10 per cent below wl!at tlicy w r t  
sclling for the previous gear, I sold ihem for $10,000 less t l in~ 
they were priced a t  the Sear before, is  that to be cleducted frou 
n ~ y  ii~cnine? 


Mr. WIIJLI.1JIS. I think not. That  is a lucre chtulgc Ol 
capital and prir!cipul f r o ~ u  stoclis into money. 


JIr. WEEKS. I t  seems to me that i t  mould be dedncted. 
hIr. WILT,IAJiS. Do you incnn that  in  cnsting ul) your tlc 


counts mil :trriving a t  your grow income, you do not count thnt '  
Of course, you ivo~~li i  couilt i t  a s  you would couut ally lnolle~ 
tilf1t you got from any source, but you mbuld charge against il 
also n-hat n x s  regarded as  the value of the stock. 


Mr. T17EEI<S. I t  seems to me, Mr. President, that i t  wonli 
be n shrinlrage of my principal; and. m d e r  the rending of tliir 
bill, I am not sure but 11-hat that loss of principal could bc 
cleductecl against my income, so that  there would be no tases  


Mr. IWLLIAJIS. Under what clause of tlie bill? Whal 
provision of it  (lo you mcan? Does the Senator refer to thC 
depreciation clanse? 


Mr. WEEKS. Yes. 
JIr. ,WILLIAJIS. Oh, no. I t  saps: 
Sixth, a reasonable allowonce for  the exhaustion, wear and tear  OJ 


property arising out of i t s  use or employment i n  the  business. 


That could not possibly refer to stoclis. 
Mr. CUJIJIISS. Mr. Prcsiclent, in response to the suggestioil 


just ~n:itle by the Seu:ltor from Mississippi, let us  see how n-c 
stand. H e  says that  a man a t  the eiid of the year sits d o ~ l ?  
to make up an account to see whet.her o r  not he has any net 
income. If he is a merchant, he takes a n  inventc,ry of his 
goods; if they are worth less than they were tlie year before 
they are  marlied clo~vn, and the market ~ a l u e  of that property 
is entered upon the books i n  order to show whether or not he 
has nmde n profit during the year. Accordi~ig to the Semtoi 
from JIississipl)i, the same thing n-ould h ~ p p e l l  with n Inmycr. 
119 sits do\~-l-n a t  the end of tlie year and puts on cue side 01 
the account all he has taken in, all his profits, and he puts on 
the other siGe all his losses. I f  his losses are  to be reclioned in 
the same may that the merchant's losses a re  reckoned, then, 
of course, the depreciation of a11 the property that  he may o m .  
if there be a depreciation. n?ust also be entered upon the books. 


That shows, Mr. Presiclent, that, while the Senator from 
Mississippi is  right with regard to ascertaining the profits and 
net income of bnsiness, he is not right, ancl the bill does not nd- 
just itself to the ascertainment of net income of individuals 
who are not in  what is  ordinarily known a s  business. 


Xr. WILLISAiS. What is  the Senator complaining of-that 
they can not charge off anything to deprec iuon  account, while 
the merchant can? 


air. CUMIIIIXS. I do not think they onght to be permitted 
to  charge off belxeciation of their property. 


Mr. WILLIANS. Well, that  is  a diderent proposition. I 
snpposed that probably the Senntor thought the  Invyer also 
ought to be allowed to clo it, and that  we also should be allon-ell 
to  charge the depreciation in our lnental faculties, which would 
be pretty hard to estimate. [Laughter.] 


Mr. CGNMINS. I am not. I am speaking against the prin- 
ciple. 


Xr. WILLTAMS. I do not know but that  the Senator is 
right about the general idea tha t  no depreciation ought to be 
allowed to be deducted. There mcy be something in that  sug- 
gestion, but it  Ms been almost the uniform policy of a11 income- 
tax laws to permit it. - ah-. CUMMISS. I simply want to record my protest against 
thnt principle. 


Mr. STERLISG. I offer the amendment which I send to 
the desk. 


The VICE PRESIDEST. The amendment will be stated. 
The SECRETARY. On page 160, line 15, i t  i s  proposed to strike 


out the words " in trade " and insert "by the taspayer in the 
pursuit of any ordinary mil legitimate trade or business." 


Losscs incurred by llic tarpnycr  in the p~:rsui t  of any orclinary and 
1egitiln:ltc irildc or  busincsn. 


I .  I T I S  I n  other words, you arc  going to collllt the 
nlan ns hnr-ing money \~-llich he has  not got, I)est~use he llas lost 
i t  in n m y  tliat you do not np1)rol.e of. 


Mr. STERLISG. Ancl I thirlk rightly so. 
1\11.. SJIOOT. Mr. Presiclci?t, I sl!oulcl like to nsl; the Sen- 


ator what bccolncs of the man who is a broker 311~1 whose 
whule bucincss i s  deali11g upon the stock eschmlge? Does the 
Seoator think that  11c ought to be taxed upon his income; and, 
if so, sl~ould no< that  man be allowcd to clecll~ct whatel-er loss 
he inay incur iri tliat ~ a r t i c u l r ~ r  line of business? 


3Ir. STEIILISG. I think so! because I think the busi~:ess of 
the broker, as :I general proposition, is a Iegitiintlte business; but 
the a~uenclment woulcl: escludc losses sustained ill stoclr and 
groin gambling ; that  i s  the idea. 


Xr. SJIOOT. The Senator clifferentiatcs, then. betmecn the 
brolrcr who does nothing else bnt follow that busi~less alld the 
nian who cloes i t  " on the side "?  


JIr. STEIZLISG. Ob, no. A inan nlny occnsionally engage in 
t h e  brokerage business, and, tnlliilg n particular deal, i t  may be 
perfectly honest and legitimate; or he nlay be a regular broker 
engaged continuonsly in  a busiuess which is  le,oiti~nate. JIy 
oiily object in suggesting this amenduicnt is  to prevent. if i t  can 
be done, TI-hat might bE termed the setting 09 of a loss in  n 
stricrly gambling operation. 


Xr. JIcCUSIDElt. Let me ask the Senator a rlncstion right 
there. If the succc~sful party in  the gan~bling operation-:uicl 
I nlwng-s supposed that  what one nlan loses the other ~ n a n  gains 
in a stmi;htgnn?bling contmct-makes $10,000, :vould not the 
Senntor charge i t  up to him a s  taxable income? 


Mr. STERLING. I do not. know but that I \rould: ancl I do 
not thiiilr therc would be any injustice or wrollg in ~!oing so. 


Nr.  JIcCUJIBER. Very well. Then, if the Sen:ltor taxes him 
orice upon that, why shoulcl he  seek to tax that same $10.000 
twice, both to the lnnn who lost it  and to tlie nlan w l i ~  gnined i t ?  
. Mr. STERLISG. The saiuc supl)osic;ion nliglit be inncle in  


other cases, so f a r  a s  that  is  concerued. You do not nl~rag-s 
a ~ o i d  double taxation. 


The VICE PRESIDEST. The question is  on agreeing to the 
anlendment l~roposecl by the Senator from South Daliotn [31r. 
STERI.ISG]. 


The anlendment rejecteil. 
The V I C E  PRESIDEST. The question recurs on the amend- 


ment rcporteil by tllc comlnittce. 
'I'he axenrlment n-as ngreecl to. 
The rending of the bill mas resilmed. 
The liest amendment of the Cominitte? on Finance was, in 


section 3, 1;;ge 170, a t  the beginning of line 02, to stri!te out 
the letter C."; in  line 23, after tlie word "l~ossessions." to 
strike out '' the principal and interest of which are 11o\r- exempt 
by law from Federal taxation," so a s  to read: 


Tha t  i n  computing net income under this  section there shall 1)s es-  
-1v.ded the  interest upon the  obligations of a State  or  any political sub- 
lirision tlwreof, and upon the  oblijintioiln of the  United States or i t s  
possessions; nlso the  compensation of the  present President of the  
I:nited States  during the  t e ~ i n  for  which he has  been elected and cr' the  
judges of the  supreme and inferior cnurts of the  United ~ t h t e s  now in  
,fiicc, and the  compensation of nli officers and  emp!ojee~ of a Stntc o r  
m y  po!itiral subdivision thereof. 


Tlle amendment was agreed to. 
The nest  amendment was, in section 2, page 151, after line 


1, to strike out : 
D. Tha t  there  shnll be deducted from the amount of the net income 


,f each of such persons ascer ta i red a s  provided herein the  sum of 
54,000: Providetl, T h a t  'only one deduction of $4,000 sh?ll be made 
.ram the aggregate income of a l l  the  members of any f an l ly  composed 
x' one or both parents and  one or  more minor children, or  h k b a n d  and 
s i f e ,  but if  t he  wife i s  living permanently apa r t  from her husband she 
nay be taxed independently; but  guardians shall he allowed to  make 
leduction in  favor of each and  every ward. cscept t h a t  In case where 
;wo or  more wards  a r e  comprlscd in  one familv and  hnl-e joint prop- 
.rty interests the  aggregate deduction i n  their 'favor shall not excoed 
$4,000 ; a n d  


And insert: 


Ilc person l l ln l i in  1111: return b e - a  marricrl n o m a n  with a huslmnd 
iviny v i t h  her nntl i~c ing  hir~lsclt' not tazal)le undcr the income-tax 
a w '  1)ut in no event shall th is  additional cxclcption of ,$1,000 be de- 
luctkd by both a husband and a wife. If the person malnnn the re turn 
:hall he a married n u n  o r  a married woman there shall %e nn addi- 
ional exemption of $500 for e3ch minor child living with and dcpend- 
mt npon tho taxable parent. Irut the tota l  exemption on account of 
:hilciren shall not exceed $1,000: Proz;idetl, Tha t  the  additional ex- 
mptiou or  eremp:iouri for  children shall operate only in  the case of 
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n:lc p:~rc~!t  i:l i!:c snmc family, nml thnt  the total rscmpt-!on on ac- 
r:~;:iit o i  ~~1iiIdw11 sh:~ll zppI,y to  .L \vi(!nw or  :I ~;id&vcr with a m h o r  
01. c!c!:r-nl;c!tt cl~iltl or c.!~iltlrcn : I'iw ridcd f ~ : r t ; : c i - .  T h n t  whew Loth 
] , : IWII~S arc  r::::nble unc1c.r lllis act beenust. of Iln-:irz moro than Y3.000 
of nct inco!i?c each the c:icmpti~n on ac-count of tlie childrcn herein- 
b,.;'ore provided for ~11~111 11ot: app1.y to either. 


JIr. 13RiPTO:$T. I, call r.i:cntion to the cwrcls beginnil~g ill 
line 25. 011 gage 171. rending.: 


Pius tlie sum c~ :;1,000 additional if  the persol1 rnflliinfi the ret:xn be 
n mnrricc! xvomnn ~ v i t h  n husband l i r ing rvith her mil beiug himself 
not tasablc  ul?Qer tl?c incuint-tax la\\.. 


Does tl::~t pr2sllnlr tl;at n marriecl TT-oman Irith :In iucolne has 
a husb:lllcl \:-honi SIX hns to  support aud therefore there ought 
to be a11 nxe~nptiou bemuse of thnt burden upon her? 


1 .  I .  I t  ~resuules  that mhcre she has  the lnoney 
she ought to pay the tax. The object of ie, Mr. President-not 
to follow up the form of tho Senator's question, which \roilld 
lend me into digressions-was simply this: The Eonse framed 
i ts  bill nCon the theory that  $4,000 ww a reasonable amount,. in 
i ts  opinion, for a n  American fimily to live upon, with .a Llroper 
standard of liriug, and m a t  n scru below that ought not to be 
tased. T h e n  it came to us  in  that  shape n-e coriclndcil that 
that  was true if you. were going to take the f:imily a s  a basis. 
The I-Iouse bill provided that  the husband anti wife should be 
taxed a s  one. TSe proride that the man aud ~r-oinn:i shall be 
tased just as  if they were two men or two women. Then me 
gire this $1,000 additional to make the family esernption 
$4,000; but if both husbmd and mife are taxable, ench bas an 
escmptio~i of $3,000 already, and therefore we do not g i r d w o  
taxable persons, beiug man and mife, in  one household the 
$1,000 ndditioual exemption. They Bare $G.000; to n'it, $3,000 
apiece. Thnt is  the reason that was put there. 


Mr. BRISTOV. I do not think the Senator fully ~aders tood  
just what my objectibn vas.  


Mr. WIIJLIA~IS. Possibly not. 
JIr. BRISTOV. I belier-e that  if the nlan has a wife to sup- 


port the esem~t ion  on the mnrrieil U I ~ U  should be s thousnud 
dollars more than on the uumarried mna, but I do not beliere 
the rvoman ought to hare a n  exemption of a tiionsand dollars 
more becauw she happens to have a husband. I thiuk the 
h ~ ~ b a i l i :  ought to be able to tdce care of himself. 


$1~ .  WILLLUlS. I think she needs it  n lot more t h m  he 
does. 


Mr. BIIISTOW. I t  seems to me the Selntor is  eilco1'9'1ging 
i n d i g ~ n t  husbnucls. 


3Ir. WILLIAAiS. Xo; no more t l ~ m  I nu1 enconraging 
indigent wi3:es. 


Xr. BRISTOTT. I do, not agree n-ith the proposition an- 
noilnced b y  the Senator. 


JIr. WILLIA~IB. D l j  object is to gire the fnmily $4,000 in 
anx erent n-here a man. and wife. a re  Lying together a s  man 
and wife, but I; did not v a n t  to gire them $7,000. If both of 
the111 arc taxable persons. and: ench one had a right to'an e s e m p  
tion of $3,000, if I had given. the additional $1,000 that  fanlily 
n-oulcl have gotten $7,000 of esemptiou. I n  other n70rcls, in  aildi- 
tion to. $3,000 to each as  a person, they mould hare. receired' 
$1,030 a s  a family. 


Mr. BRISTOW. 31s riew of the matter, I take it, is cliEeer- 
a t  from the Senator's rien7. Vlierc the husband has an income 
of $4,000 I think no attention should be paid to the income 
of the wife, I do not care what i t  i s ;  and if her inconle i s  
$3,000 I clo not IjeIiece she ought to h a r e  a n  additional $1,000 
esenipted because she Iiappens to h a r e  a huskand. I. am op- 
~ o s e d  to pernlbtiiig the wife to aedirct t h e  estxa thouscmil dol- 
lars because of ' t l ie  presumption that she has to support her 
husband. 


~ : Z L ' . ~ W T G L ~ ~ ~ .  We did not. put it upon the grouncl' that 
the presumption mas. tliat she h a d  to suppart hec husband, nor 
dld'n-e pnt  the additional' exemption of a thousand dollars in 
the husbaul's case on the ground that  he had to- support his 
wife. We gut it ugon. the ground that. n family i n  my event, 
if either of tllem is taxable, ought to have a n  exemption a 
thousand dollars greater than a single. person not  in a family. 
I n  other. words, me hare  tried to make.ffie fhmily the Basis of 
the t a x  


Mr. BEBTOW.. Mr. Presiilent, i n  order to express, my d e w s  
I' move to strike out o f  the amendment on page 17l all of line 
25 after tBe word "'.law" and the comma,. down to ana includ- 
ing the word "wife,?' i n  Iine 4; page 17Z. Tllat will strike out 
tMe part of the amendment which permits the mife to deduct 
from her net income a thousand c?ollnrs because she hfippens to 
hare a hushand. 


The VICE. PRE%TDENT'. T i c  question is upon agreeing to 
the amendment p r o ~ o ~ e t l  1)y the Semtor fro111 1iaus:ls to tile 
anlcndnient of the cominittcc. 


The amendnwi~t to tli? niuencl~~~cilt n-ns rejcclc& - 


Mr. XORRIS. Mr. Prcsiilcat. I IW:.~ to ctri!<r. nnt, on pnge 
172,. the last t n o  words of l i m  7 :111cl 1111 of l i ~ c  S, being thc fol- 
lowing words : 


R u t  the total cscmption on account of chililrcn sh?.ll not cxccctl 
$1,000. 


I shoiil'd like to inquire of the Senator f r o u  Xississillpi why. 
in the opinion of t?le committee, the cl-reluptiou of $320 for each 
minor chilil supported by the hct?ii of tile family, \rho has  the 
income, should be limited to tn-o? W1:hnt is  tl?e ihcory of the 
committee-that the ulnn with two childrcx shoilld he entitled 
to $500 e?.:en?ption for ezch or?e of thcn-1, and the umn n i t h  three 
chilclrcu shonld nct be cutitlcd to :'.US morz of a n  cr;xiiyi-ion? 


Air. TT1ILIhXS. Of course -i~lie!1 you t:ilte a n  arbitr::ry liuc 
to stop or s tar t  n?ith, in the case of :uiything, i t  is utterly im. 
possible to gire  a logical :.enson fcr it ,  except that   re wantecl 
to limit somewhcrc thr! niilotict of exemptions to ~ h i c h ,  the 
family would iiare a right: ax1  it wzs thought that n thousnucl 
dollars was enoi~gli, in aildition to the ?;"-LOO@, to constit~ite the 
cscmption on account ~f children. In  other n-ords, if n man 
had $3,000 a year ;hilt was exempt. m d  then had another tliou- 
snnil dollnrs on account of the fact that lie was m z r r i d ,  uinlring 
$4,000, and then h:ul mother  thousnud on nccowt of the fact 
that he had children, thnt ;vonld be $3:000, which \-ins a s  much 
a s  we cared to have exempted f ~ o r u  t:lsnti~u to nilb o w  fninily. 


It i s  possible under this bill that a fmllilg mizht lla~.-e fiG.000 
excinpt; but, if so. i t  would be I!ec:~use the hnsbnncl  as n 
tasnble person with nn income of orer $3,000. and the wife 
was a taxable person wit& nn iucome of orcr $J,OGO. 


I will sny to the Senator in all  fmnlrne~s thnt a s  fa r  ns I 
am persoually concerned I should not object if the exemption 
froill tarnation n-ere $500 for each child. v i l h  n li~nitntion larger 
than this, bnt there mnst be a 1imitt;tion somc:~l?eie. Surely, 
if a man hnplxued to haTe 10 chiidrel. yon n-ould not :mnt to 
give him a n  cxeniption from tas:?tiou of $ X O O  on :lc(?o~~ilt of the 
children; because the Semtor  tkaon-s. na I do, that the espense 
of t a k i i ~ ~  care of n fninily does not g c n -  in  nrithmcticol pro9or- 
tion with the iucrense in the m x b c r  of' chiidre:?. I t  is not 
much more cxgensire to take cnrc of t h i ' e ~  or  POW cl1i11lre:i i i i  
a fnruily tlmu to take care of t r o ,  because the mninte~xince of 
the husband md the wife 2nd the honehold espenzes and  n 
great many other charges a re  in conxnos in  both cares. Eut  Ire 
t h ~ ~ g h t  we  ought to lis a liniit c o n e ~ h e r e ;  nnd the coamitte:?, 
a s  well a s  the Democratic Party in conferewe r .sseml~l~l ,  con- 
cluded that  a tho~lsnild dollars u;as a snB~icient anlouiit to al lo~v 
for esemptious on account of children. 


Of course I could not $re m y  logical reason n-hy you shoulcl 
stop a t  two m y  more than a t  t ime,  or a t  tl>.ree a:iy more than 
a t  four;  but the business reason which \ye had in iuinci n-as 
about whnt I l inw stated. 


21s. SOItRIS. 31r. President. I an; rcry mnch obligect to 
the Sellator from Vississippi for his very cnndid csplnnation. 
I believe the Senatc committee hns improved upon the House 
bill i n  this  particvlnr respect, z t  le2st. I t  appcnls to Iue thnt the  
m:lu who is ma1~i.l.d and has a wife o u ~ h t  to iln~-c n greater. 
e se in~t ion  than th3 unmarried man. It appeals to me that the- 
Dl311 who is raising children ought to hare more of nn esemp- 
tioc than the married man who is  not rnising children. So i n  
this particulhr part of ;he bill the theory upon rrhich the com- 
mittee acted. has  always appenled to me, with the onc escep- 
tion of this  limitation. 


The Senator knows, and i t  is  common knowledge. that  t h e  
ordinary family of tne ordinary person has, nnd oug!it to hare, 
more than tnco cliildren. There ought to be eccouragement- 
:ire11 for larger- famili'es than two children. a t  least. I f '  $4,i1,0001 
1s a snEcient exemption for  a n  entire family, the Senator could 
meet ihe clifficnlty- by making the amount of esenl~jtion f o r  
each child a less amount than. $500. 


I t  seems to m e  there ought to b e  no limitation, hovever. 
I t  i s  not rery much of a coi~cession if you conccde that  much 
to the men r.nc1, the women who a r e  raisin% families a n d  per- 
petuating the race and continuing the stability of the country; 
If there is  to  be zn esemption, it seems to me that the man who 
is- raising four- or  f i ~ e  children is more entitled to it t b n  tbe 
man wha is  mising. only two. 


I ao not b e l i k e  the Senator's argonlent is  re11 formcled a s  
far a s  this particular Iirnitation is  concerl~cd. fa r  a s  I: a m  
:oncenied,. I should like to  take off the liiilitatioil entirely. 
But if you (1'0 not feel like taking i t  off cntir?l:-. ns iiiy amcnd- 
mcut would, a t  lenst csteud it to the crdin:ilSy-siml family 
that we would like to see and do see exist iu the? c:c!innry ruu  
)f life. 


31s. OLIVER. Mr. President- 
'rlic I71C1? PI t ISSI~~1~ZT.  Docs tlic? Srnztor f r ~ ~ n  Sebrnska 


~iclcl to the Seuutor f r o u  P ~ l ~ n s ~ l ~ n n i n ~  
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?Jr. SOT?TIIS. I yieltl t c ~  tlle Scnator. 
I .  0 1 1 1 1 .  I will :1dd tc: n.hnt the S e i ~ t o r  sass  that this 


concessicin niiic;wts to only $6 3 gear for ench child, and I do 
not tllillli $3 is too much bounty or greminnl to offer for each 
:~dGirionnl cl~iltl. I n  fact ,  I think i t  ~ o u : i l  be goor1 policy for 
the Gorern~iicnl: to oll'er inore than that to encourage tlic propa- 
gation of 1ilwr:il-sized fnmilies throughout the Imd.  


Mr. SORItIS. I beiiere tll:it is right. 
JIr. TTIT,I,T.iSiS. 111 other 11-ords, stop race suicide; but let 


us do it  in n scpur:~tc bill. 
Sir. SORILIS. The Seuntor kuon-s thnt lmrticularlr on that  


subject it  won!il be clificult to get a bill this f2r along in the  
parliamentary situation. 


Mr. TTITAI,IdJI S. Yes. 
Mr. SORI1IS. The onnovtuuilr is here, uovi-. If i t  is right 


to do it, let us  do it. 1-1cl.e is t h e  place, ;l id this is  the time.- 
3Ir. \F'ILLIASIS. Seriocsly, Mr. President, and lnying 


nside- 
Xr. SORRIS. I want to say to thc Senator that in offerillx 


this alnendnm~t I a m  serions. 
Mr. TTILLIASIS. Oh, I laon- the Senator i s ;  but I meant 


" beiug serious." 
JIr. XORRIS. I :lnl serious, and I think thc Sellator ought 


to bc. 
Mr. KILI,IAMS. Khen I sny "serionsly," I mean thnt I 


intend to be serious, uot that the Senator does. H e  is always 
serious. But, seriously, this esemptiou ~ r a s  not put here for 
the purpose of encouraging fiuiuilies to h a r e  children. I t  ~ v a s  
put here because me thought n man y i t h  t x o  chilclren to take 
care of ought not to be taxed a t  the same rate as  a man v i th -  
out children. 


Mr. KOREIS. Tlieu why tax thc man r i t h  three children 
the same rate a s  the man with two? 


Mr. WILLIAJIS. We were tryiug to adapt the tax to the  
ability of the taxpayer, and not using it  as  a lnenns to  en- 
conrage large fnmilies, nor do I think this voulil be precisely 
the right bill in which to i?lelucle any prorision for that  pur- 
pose. I t  may be that the Senator is  right. and that  the exemp- 
tiou ought to extend to three chilclren or to four. Certain i t  i s  
that families with only two children call not increase the popu- 
lation of any country, nor add strength to the State of which 
they arc  citizens. But n-e hnre i t  this way, and me have 
stopped a t  $1,000; and I thinli el-erj-body will admit that  
whether a man has t v o  chilclren or three or four this esemp- 
tiou helps him by keeping,him to this extent from being taxed 
under the bill. 


JIr. KORRIS. Nr. President, I look a t  the matter on this 
theory: I am not advocating giving a prenlitlm for  families of 
any particular size. I do not want to apply any other rule of 
t h a t  lrind. I simply thiulr the ulan with three children can not 
nfforcl to pay the tax a s  well a s  the man with tn-o. You have 
made an exemption for children becanse i t  i s  harder for a man 
with a family of children to support to  pay the t a x  than i t  is 
for the other man. Erery time you t a s  him, and curtail his 
ability to support his family, he does just thnt much less, and 
mnst do just that  much less, for the family. I n  the case of 
the family of more than txro children, yon are depriving them 
of some of the luxuries and some of the necessaries of life 
rrhich you a re  not taking array from the others. 


I congratulate you on estending liberal exemptions to  the  
family of t ~ o  children; but for the same reason that  you did 
that you ought to make the same exemption for thebman who 
has three or four children. Certainly there is  no justice, it 
seems to me, in  stopping where the committee did. 


air. WILLISMS. We had to stop somen-here. I know one 
man who has 17 children. 


Mr. SOBRIS. I think we ought to lc t  nature take its course, 
and not make an arbitrary stop. I ask for the yeas and nays On 
my amendment. 


The yeas and  nays q-ere ordered, and  the Secretary pro- 
ceeded to call the roll. 


Mr. CHILTON (when his nanle .mas callecl). I announce lny 
pair a s  on the forn~er  votes, and withhold nly rote. 


Mr. BRYAN (when Mr. FLETCHEB'S name x w  called). JTy 
colleague [Mr. FLETCI~ER] i s  absent on public business. H e  1s 
paired mith the junior Senator from TTrolning [Mr. W a n x ~ x ] .  


Mr. LEWIS (wheu his name was cnlled). I an1 paired mith 
the-  junior Senator froln Sorth Dakota [Jlr. G1:osx.k], and  
therefore withhold luy vote. 


Xr. REED (when his uanie \rns cnlled). I am paired with 
the Senator from Uichig;ln [Mr. SMITII]. I transfer that pair 
to the Senator from Oltl:~l:oi~ln [Mr. CORE] and rote  "nay." 


Jlr. THOMAS (~vlien his naine \\-AS called). I trauefer my 
pair x i th  the senior Sc~lntor from Ohio [Nr. I!;-yros] to the 
Junior Seuntor fro.11 Sern:ln [Mr. I'ITTM.\S] tsid rotc "nay." 


Mr. nTARRES (when his : ~ n n ~ c  \-;;is cnllcd). I an1 ptlired 
mith thc senior Scu:rtor from Florida LXr. VL~~CIII.:I<]. I there- 
fore \rithholcl my \-ote. 


The roll call n-as coucludecl. 
Mr. LEA. I nu1 pnircil with tl!e Sellator from Iillotlc Isl:~ncl 


[Mr. LIPI'ITT]. I tr:111Bfer that  ln i r  to the junior Senator from 
Jlississippi [Mr. V A R D - ~ ~ I A N ]  and rote. I rote " nay." 


111.. ICIGRN. I am paired with the Sellator frolu 6 e n t w k y  
[Mr. BRAD LET^ ax1  17-ithholcl lux vote. 


Mr. CLdItiiE of ~lrltansas. I ask if the junior Semior from 
Utah [Mr. SUTIIEP.L.ISD] has voted? 


The T'ICE PRESIDEST. H e  has not. 
JIr. CLARKE of I r l~anens .  I n-ithhold my rote. 
I I r .  STOXB. I hnr-e a pnir with the Scri:ltor from \Tyoniiug 


[JIr. C r ~ n ~ c l ,  and will hnre t o  withhold my ~ o t c .  
J l r .  CI-IILTON. I transfer my pair to the junior S e n ~ ~ t o r  


from Tennessee [Mr. SHIELDS] and rote  " nas." 
Mr. GALLISGER. I have a general ln i r  v-it11 tllc juuior 


Senator from Sew Torlt [Jlr. O'Gor,u.~s], which I t r :~ l l~fe r  to 
the junior Senator from 3 I : h e  [JIr. E ~ R ~ . E I G H ] .  I rote. '' ycn." 


JIr. W\T:_lRrLES. I announced a pnir r i t h  the senior Senator 
from Floriila [Mr. FLETCI~FR]. I transfer t h t  pair to the 
senior Scuntcr fro111 C'onllecticut [Xr,  E ~ A N D E G E E : ~ ,  so that the 
senior Scuator from Florida will stand paired with the seuior 
Senator from Connecticut. I rotc  " yea." 


3Ir. DILLISGI-11lSl. I a m  paired m-ith the Senatcr from 
JIaryland [SIP. S~I ITH]  on this alld all  otllcr clucstion:~ IT-hich 
arise o:1 the bill. I 1u:llie this announccn~ent for  thc day. For 
that  reason I withhclcl my rote. 


Sir. LA FOLLZTTE. I wish to annouuce that  the jnilior 
Senator from SIinnesotn [LIr. CLAPP] is unavoidably :~bsent 
from the Chamber this afternoon. If he v e r c  present, he wonld 
vote " ren." 


~ I s h u r s t  
Gacon 
Bankhead 
Brynn 
2h:mbcrlain 
2hilton 
LIoilis 
FIuqhes 
James 


Bradley 
Brandegee 
Borleigh 
Burton 
Clopp 
31arlc, F y o .  
Yarke,  Ark. 
2ulberson 
Dillingham 


1~:1!1 
(.:nllil?,oer 
.I O U C S  
Kenl-sn 
La E'ollette 
Lodge 
XcLean 


. " 
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Sclson ' 
Korris 
Oliver 
I'nge 
Pcnrose 
Per l i iw 
I'oiudcstcr 


Johnson 
J a n e  
Lea 
l lnr t in ,  V3. 
Ilnrtine. N. J. 
Xyers  
Overmnu 
O T T ~ ~  
roclcrcne 


Rnnsdell 
Rced 
Robinson 
Snulsbilry 
Shnfroth 
Sheppnrd 
Shirely 
Simmons 
Smith, Ariz. 
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Fletcher 
Go3 
Gore 
Gronna 
IIitcl~cock 
Jackson 
Kern 
Lewis 


Lippitt  
LicCumber 
A-wlands 
O'Gormnn 
I'iltman 
Iioat 
Shields 
Smith, Jld. 
S u l ~ h ,  311ch. 


a s  follon-s 


Sllermnn 
Smoot 
Sterliu- 
' Io \~ns&d F a r r e n  


Weeks 


Smith  Ga. 
Smith: 8. C .  
Smnuson 
Thomas 
Thompson 
Walsh 
Williams 


Stephenson 
Stone 
Snther iand 
?hornton 
r i l lman  
Varclaman 
Works. 


So JIr. xo~RTS's amen~lmcut to the amenclmcnt of the com- 
mittee was rejcciecl. 


JIr. LODGE. I suggest, i n  line G ,  on page 172, to strike out 
the word "minor." I thinli i t  is a h s t y  conclusion to infer 
thnt n minor child is  n greater burden or extrense up011 tlie 
parents than a child that is uot n minor. I Chink thzt  is a n  
erroneous deduction. 


Air. WILLISIS .  I t  is  based upon the theory that  the lam 
compels the parent to take care of the ~ i u o r  child, and I think 
the law in taring the parent ought to have some regard to 
thnt obligtltion. 


Mr. LODGE. But, in line 7, i t  rea& " liring with and de- 
pendent upon." I f  the child is living with and clependent 
upon---- 


Nr. WILLIAJIS. There mas a n  amendment to be made. I 
thinli thnt is  a misprint. I t  ought to rend "each minor child 
of the taxable parent." The language "living with ancl de- 
pendent upon" ~ m s ,  I thinli, stricken out, but we mill esnniine 
into i t  and n-e can take it  u p  again. I f  I am right about it, I 
thinli thnt the language " liring with and depeniicut npou" 
mas stricken out, and i t  was left to read " cach lniuor child of 
the taxable parent." 


JIr. LOUGE. The Iaugunge i s  "ch l l~ l  liiriig 11-it11 : u t l  clc- 
pendent ul;o11," awl eren if i t  were not a minor child of course 
the chllcl is a charge upou the parent. 


Mr. TTILLIAJIS. I will tell the Peuntnr how i t  11;1]1~rcncil. 
I t  was a t  one time proposecl to sny " cncli chiltl under IS," and 
then i t  was suggestetl therc might be cl:~n:~litcrs over IS  still 







t'l,jllpll~!~~~~t noon tlic f:uniig. So that  1;uuguage w : ~ s  put in. 
ylley \rere cnllctl i~iiiior chilclrcn, auil necessarily untler 21 
rc;lrp. The 1eg:~l obligation stops a t  21 nucl of course the 
~s r lxp t iou  clright to stop a t  that  age. 


Jlr. GAIILISGER. I11 lines 12 aud 13 the \rorils "liviilg 
\\.it11 :lntl clepc~idcnt upon" a r c  drol~ycd out. 


Mr. TT711,LIAIJIS. I mill tnlrc the matter ul). auil if I find 
ont that I :IIU ~r.roug about ii: I \rill I~riug i t  uu again. 


111.. LODGE. I f  I may make a su;;estion to the Senator, 
I think tlic words ' ' l iriug with m~cl ilepeuilciit upon" a re  .a  
1)etter ilcfinition than the ~vord  "i~i i ior ,"  bec:~csc we know 111 


111:~11y cases there are  children of cielicatc liealth or perhaps 
criar~led who are clei~euclcnt uson the parcuts and li\-e with 


A * 


tll~111 11711$. 3fter t h q  arc  21. 
1 .  L L i .  Yes; that  is t rue;  b u ~  the Icgal oL~1ig:ltioll 


to sul~port thew ceases a t  ?I-- 
JIr. 1,ODGE. The legal obligation ceases. 
Mr. WILLI-IJIS. And of course the principle lying under 


o s e ~ n ~ t i o n  ceases. The lauguc~ge " liciiig with " ought to be 
striclren out, anyhow. I t  might Iiapl~en, for esniiiple, that a 
child, for many reasons conceivable, might be living wit11 :u 
g m i ~ t l ~ ~ a r e u t  or living with a n  uiicle or somebody else. AIy 
iiuprcssiou is that we struck out the words " liriug n i t h  and 
t1el)eucleut upoil" ancl just left i t  to read "minor child." 


Air. OLIVER. Jir. President, I notice in lines 13  ancl 13 it, 
rends " t h a t  the total esempiion on account of chilclren shall 
apply to a widow or n widower with a iuinor or dependent 
child or children." Therefore, i t  seems from the Inngunge em- 
ployed thnt if a ruarrieil couple hare  chilclren they must be 
minors, but in the case of n widow or -widon-er the linlitntion of 
age is  entirely stricken off. 


Mr. TVILLIAJIS. The Senator's suggestion n-ould be 1)er- 
fectly just if i t  were not the fault of the printer. Irlstead of 
" o r , ,  . ~t ought to rend " ancl." I was expecting when we got to  
it  to make that  change, so a s  to  read '' with a m i ~ o r  and cle- 
pendent child or children." 


Xr.  OLIVEE. I t  is fortunate that there is  a printer. 
Mr. TFTILLIMIS. I will make it  now. In  line 12 the word 


6' or " ought to be " and." I move thnt amenclment to i%e 
amcndiuent. 


The VICE PRESIDEST. The qnestion is on agreeing to the 
ainendnlent to the aruenclment of the committee. 


Mr. JOSES. I understoocl tlle Senator to say that the clues- 
tion was to be considered whether it  should be limited to minor 
chilclren of n certain age, under IS  or 16. 


Mr. TVILLISSIS. There was a proposition a t  one time to 
liiuit i t  to IS, upon the ground that  a boy of l S  ought to be out 
m:~lring his living. The11 it  was suggested it  might not be n 
boy; it  might be a girl. So, fiually, i t  mas put thnt way. 


Mr. JOSES. I t  occurred to me that  some limitation of thnt 
kind ought to be made. There are  luaiiy falxilies where there 
may be a couple of boys IS, 19, or 20 years of qgc who make 
n living for themselres, ancl I suppose gellerally they do. 
Pet  here the parents gct a n  exemption on that  account. Then, 
on the otller hand, there is  n family of four or fire children 
uncler 7 or 8 years-of age, who make nothing for their support, 
and the parents get no - greater esen~ption for those than the 
family does for the grown-up boys who a re  barely uncler 21. 


AIr. TVILLIShIS. Anybody seeking faults with a t ax  bill 
can always find them. 


Mr. JOXES. I t  seemed to me thnt i t  rrould be n much more 
equitable arraugeiucnt to specify minor childreu under n certain 
age. I n  the pension lams me recognize a%mitation on minor 
children. 


Nr. GSIIIIIXGJ~R. Mr. President, I rose to suggest to  the 
Senator thnt we probably hnre passed hundreds, certainly 
scores, of private pension bills giving n pension to deformed 
children and children sick from birth, regardless of their age. 


Mr. JOSES. Yes; that  is true, but- 
Mr. GALLINGEII. We hove passed hundreds of them, and i t  


seeins to me that  if this was made to read " dependent chililren," 
without any reference to age, i t  would be better. 


Mr. JONES. I merely make that suggestion. I do not think 
I shall ofTer any amendment, but i t  seems to me that  thnt change 
shoulcl be mncle. 


Mr. WILLIAJIS. I thought if i t  read "dependent children" 
n great many children misht be crowclecl in, and we had to fis 
some way to meet the conditions. 


Mr. JOSES. Why- uot provide that there shall be so much 
eseiiil)tion for each cllilcl under 16 years of age, like allow a 
~viilo\v in n pension case? 


JIr. TVILIJ1AMS. That  would not be just to the girls in  tlie 
f;~mily. Frequentlp there a r e  unmarried girls n-ho can not sup- 
port themselves. The eseml~tion ought to  apply to them until 
they are 21. I n  other worcls, i t  ought to apply uutil the legal 


obligation of the l~nrent  to support ce:~ws. If the Scnator wants 
to iiiid a logical point, the logic211 poiut is that the escn11)tion 
shall cease where the legtll obligation to support ceases. 


Mr. JOSES. Of course rhc esen~ption corers chilclrcn who 
a rc  cnl)ablc to care for tlie111re11-cs; il: I~?coines inore tlliilu :1 mnt- 
t2r of rr!ic\f Lo ilic pi l~el l t ;  it !)C'coli:cs 21 1ll;ltter of favor. 


31r. TTTILLIAJIS. I t  is 21 re!ief for the 1:arcnts because of the 
legal obligntion. 


The T'ICE PRESIDEST. Tke Clinir nnclersl-uids that the 
nincntlmcnt proposed by the Srnator froni JIississi~pi is to c l n n e  
the final word '' or," in liue 12. to the word '' and," so a s  to read: 


SIiall apply to 3. n-idon- o r  a widower with 3 minor and dependent 
child or children. 


hlr. W1LLT;IJIS. TCS. 
Tlic :~meuil~!ieut to the :~lllcn~f!neut was agreed to. 
Mr. G-lIALISGErl. Does the Senator propose to strike out 


the words " lir.in; with and," a t  tile lieginniug of liue i? 
1 .  I 1 . S .  Xo; I asli to take that b:wlr and scc n-hat 


n.c 11:~vc done. JIy ililpressioil is  th:it il; wns stricken but. 
Mr. GALLISGEE. Yerp well. 
31s. SIJIJIOSS. The committee will e:inniine it. 
Mr. TT71LLIdJIS. I clo not lnean to recommit it, but I wmi!-ed 


nierely to  xssnrc the Senate tlitlt I woulil 1001; inlo thnt nxutter. 
Mr. JONES. I x i sh  to ask t h e  Senator  nothe her qxstion. 


The nmendment now reads '' v i t h  a minor nncl dependent child 
or children." Does that alean that tliere may be a n  esen~ption 
on accouut of one child a s  n minor arid another child over age 
but dependent? 


11s. WILLIANS. KO: i t  is ininor or deaenilenl child or 
minor and clepencleut children. 


Mr. JOSE?. what is the significance of the word '' depend- 
e n t "  tliere? I understood the Senator to say a monleiit ago 
that  if the chilcl  as a minvr of course the parent had n legal 
obligation to support it. 


Jir. WILLIAMS. If the Sellator will notice nbo~-e, in  line 7,  
he will see the language " liviug with m ~ d  clc~~endeut upon." If 
the Senator had done ine tlic houor to have listened to rue, he 


L a w  heilid me say tllnt I thought in caucns or in  com- 
mittee, one or the other, we had stric1;en out tht1.t language. I f  
i t  was striclien out in  the one plnce, i t  w:is striclreri out in both. 
,\IS recollection is  that  it  was stricken out, but if i t  is to be left 
in one place of course it i: to be left in  the other. 


JIr. JONES. I heard the Senator make that  remark, but do I 
understand now It is  to be left in, or is  the Senator- 


Mr. TILLIAJIS.  I will esaruine i t  mil find out n-hether it is  
to be left ill and what n-e did mith it. 


JIr. JOSES. Is i t  not the Senator's idea that thc n-ord "de- 
pendent" n-ns left out? 


Jlr.  TVILILIJIEI. That i s  rur recollection. 
Mr. JOSES. Then the seni tor  will bring the mctter to tlie 


attention of the Senate again? 
31s. TVILLIAJIS. I will, prol-ided it  n-as left out. 
Mr. JOSES. Rut  if i t  i s  to be left in, the Sellator ~l-il! let i t  


go without any suggestion. 
JIr. WILTAIANS. Yes. 
Mr. JOSES. I should like to hare  the Senator briug it to 


the attention of the Senate if he couclndcs that i t  is properly 
left in, because I think i t  ought to be left out or else we ought 
to uni1erst:und whether the word " clel~endent " menus sonlething 
more thau mere miiiority. 


Mr. TVILLIAJIS. The Senntor n moment ago n-as talking 
about the n-rona of the exemntion on account of 16 or 17 or 1s 
year old chilclre~ who are not dependent. 


Mr. JONES. Certainly. 
Mr. WILLISXIS. Ancl now, if I understant1 him, he is  ob- 


iectinr to Iiee~Iing the word " de~enclent " in the bill. 
Mr.-JOSES. 3 0 ;  I want to-know n-hether i t  menns some- 


thing or  riot when i t  is  left in the bill, nut1 I want to linow if ' 
we lenre i t  in whether i t  means that  if the parents have one 
minor child aud then another child who i s  not a minor, but is . 
depenctent on them. they get a n  ercen~ption for both. 


Ur.  WILLIAMS. Undoubtedly i t  means that in order to have 
the esemption the child must be n minor and dependent. It 
is left in the bill and i t  fays so. 


Xr.  JONES. I do not think that i s  what it menus. I do not 
agree with that construction. I think if the Sellator leaves the 
words " minor" and "dependent " in. i t  wo111il be construed to 
menu one minor child and one child that  \-:as cle~elident beenuse 
he n-as- 


Mr. WIT,LI.iJIS. I t  conlcl iiot possibiy be so c o ~ s t r n ~ ~ l .  be- 
cause that  is  not the 1:ingnngc. 


JIr.  JONES. Does the Sciintor mean 1li:lt tlic nli~ior chilcl 
must be disabled in  order to euable the parelit to secure an ex- 
eml~tiou? 


J i r .  m r r , L r m s .  SO; I do not. 







t2x;r:yer. 
71r. JOSES. noes that mcan sctunl1~- dci>eiiitc;it? 
I ,  I I .  Iu  oLhcr n-or&, n-kcre tile cliiicl or childre1 


n w  ilot m:ilrilig tlicir own l i~ ing .  
7 r .:ir. JOXXS. Gnt suppose n 20-year-old boy is  mtil;in,rr hi: 


li; iaa bct is  living ~ ~ i t h  his pnr~nts: '  
l f r .  \GITJ,IrlllS. Then, if this Ini~gi:~jic ~ n c ~ l s  anything a: 


:\]I, there n-ill bc no csclul?Lio;~s on his account. 
3Ir. JOSES. Thnt is  n-hat I w i n t  to se t  :it. I n  other worils 


t!ie \~-ord .'minority" does not Drocnre the esoiugtion. ancl tht 
::.lr~x:lt, in orclcr to get thc esci:~l~tion for n nlii?or c511& nlnsi 
~ l : u i \ .  t11:~t that cbilcl is  actually tlol:ci?rle~lt on him and is noi 
11:;11:iilji fl living for hiruself? If thxt is  \\hat it  mennu, that i f  
c-;::it 1 n-:;nted to nix1erst:~ud. 


31.. WILLIS>IS. Ths t  is ~ r h n t  it  s a p .  It s u p  illillor nncl 
&y?feuclent child. . - 3:r. JOSES. T ~ R .  I had ~mdcrstood, 110%-wer, tllnt i t  was 
the Senntcr's contention that t!:c fnqt of ~xinority rras ;he basis 
for the esemption. If tlie other co1itc:ltion i s  the underst:lutlin: 
cf the Sen:ltor, thnt Is n-hat I wnnte(1 to Iiuo\\-. 


31r. SIIITELY. The Sellator from TTushingt~ii call casilj 
conceire of a case where thcrc m:ty be a minor child with nn 
absolutely independent fortune, in  which event tlie parent 
~rould not hare  the benefit of the escmgtion. 


Mr. JOSES. Whnt I wnntecl to ~mderstnnd clearly ~ ~ a e  
11-hether or not that was the iutel?tion of the 1:ungunge here. 


Tlie TICE PBESIDEST. The question is on aj i reein~ to 
the nnlendment reported by tllc co~nmittee, beginning in line 20, 
on page 171. 


Thc aniendnlent was agreed to. 
'J%e reniiing of the bill was resumed. 
The next amendment of the Committee on Finance was, 


on page 172. line 17, before the word " said," to insert " D. 
r- ~ h c ?  " ; in liue IS. after the ~~-0rc1s " income of," to strike 
out " such" and insert "each";  in the same line. zfter the 
nwrd "person," to strilre out "for  the year ending December 
31. 1013, and for each cnlentlnr year thereafter; and on," 
:ind in lieu thereof to iuscrt " subject thereto, accruing 
(?wing each preceding year cnding December 31: 
Proridcd, hozcevcr, That for the year ending Decelnber 31, 
1913, said tax shall be computed on the net income nccru- 
ing from Mnrch 1 to Deccmber 31, 1913, both dates in- 
clusix-e, after deducting five-sisths only of the specific exemp- 
tions and deductibns herein prorided for. On";  on page 1'73, 
liue 9, after the word "haring," to s t r ike out " a  net"  and in- 
sert " an '' ; and in the same line, after the n-0x1s " income of." 
to strike out " $::.EiOO " and insert '' $3.000 " ; on pnge 174, line 2. 
:~Cter the ~ o r i l  (' iuLli~i~lufils,'' to insert "Procitled, Thnt tx return 
made by onc of two or more joint gnardians, trnstees, executors, 
:~dministrntors, agents, recei:.ers, mrl conservators. or other 
ilersons acting in a ficluciary capacity, filed i n  the district 
where such person resides, or in  the district where the will or 
other instzument under which he acts is recorded, under such 
i-egulations a s  the Secretary of the Treasury niny prescribe, 
shall be a sufficient compliance with the recjuircinents of this 
1)ariigraph "; in  line 15, after the word " mnufll," to inscrt '' or 
periodical "; and in line 17, after the word "person," to insert 
'; decluct and \I-ithhold from the paq-ment a n  alnount equivalent 
to the normal income tax upon the same and," so a s  to read: 


d 
D. The said t a x  shall be computed upon the remainder of sa id  net 


income of each person subject thcreto, nccrniug doring cach preceding 
c:ilendar year ending December 31 : I-'rocidcd h o ~ e c c r  T h a t  for  tile 
-:ear end in^ December 31 1013, said t a x  shall 'he comp6ted on the  net 
income ac&uing from 3lhrch I t o  December 31, 1013, both dates in- 
clusive. after deducting fire-sixths only of the  specific exemptions and  
rleductions herein providcd for. On o r  before t h e  1st  day of March, 
1914, and the 1 s t  day of March in  each year  tlicrenfter, a t rue  nnd 
accurnte return, undcr oath  or  x f h y a t i o n ,  shall be made by each 
person of lawful age, except a s  hcrclnafter provided. subjcct t o  the  
t a x  imposed by this  section, and haklng a n  income of $3,000 or ovcr 
for the  taxable year, to the  collector of internal revenue for  the  dis- 
t.rict in  which such person resides o r  has  h i s  principal plnce of 
lmsiness, or, in  the  case of R person residing i n  a foreigu country in  
the place mhere his principnl buslness is carried on v i t h i n  the  ~ u i t c d  
States in  such form as  the  Commissioner of Internal Revenue wi th  
the a&~roval  of the  Secretary of the  Treasury, shall prescribe, ie t t ing 
forth specifically t h e  gross amount of income from all separate sources 
and from the tota l  thereof, deciucting the  aggregate iteins or  espeuses 
:i:td nllonance berein authorized; guardians trustees, executors, ad -  
ininistrators, agents, reccivcrs, conservators, 'and all  persons corpora- 
tion?, or associations acting in  any fiduciary cnparity, shall h a k e  and 
render a re turn of the net  income of the  pcreon for v:hom they act,  
srbject to this tax. coming into  thelr custody or control and man:xc- 
rnmt, and be subject to nll t he  provisions of th is  section niiich npply'to 
iudiridunls: Provided, Tha t  n re turn made by one of two or  more joint 
~ u a r d i n n s  trustees esccutors, administrators agents receirers, and con- 
scrrators', 'or other' persons acting in  a fldltbinr~ c ; ~ ~ c ~ : v ,  filcd in  t h e  
clistrict mhere such person resides or  in the  histrict <-here the  will 
or  othcr instrument under which h'e acts  is rccorded. under suc!~ regu- 
lations a s  the Secrctnry of the  Treasury n a y  prescribe, shall be a 


d m  r-sr 28, 


sufficient com~?liancc with the r?qu i~ 'wxnf?  01 t!!is p n r : ~ ~ ' r : ~ p l i  : nnd a170 
all  ~wraons, iirinu, c n n ~ ~ ! a n i ~ s ,  cnp:~rtncrs!~i!)s. cor!m?utions, jolnt-stock 
cou1i:anics or  associations. and insur:lilcc coni],:inics. csccpt a s  hereiu- 
af ter  proricied, in  w11:ltc'er cnpacity netin:. h:~.~-ii?;. ihe  control, receipt. . 
di:gos:l!, or Dayrnmt of f l m l  or cleti?rminnl;!e an:>ual or prriodical 
mlus .  prolits, m i l  iu?olur of a n o t ? ~ c r  Ix??snn, slliijcct to tax, sllnll in  
lxha l t  of s u c ? ~  pcrso:i tlcclt~ct ::nil \:.illi!:o!d f:.o:ii i!lc p:ivmcnt ::n 
amou:~t crluivalcnt to Ihe nor!-on1 il?c!i!le tax upun the  snmo 'and n~al;e 
and ~ ,endcr  n return, a s  ni~:es?.i~l.  but seplra tc  and distinct, of the  
portion of the  income of each pewon from ~ X c h  tiir norwll  t a s  has  
becu thus  witil!lcld. and contniiiin: also the  n v n ?  :li:d :irl(li.c::.; o f  such 
])ereon or s:t::iinz t h a t  the n:~m~ie nud a:idr?ss or t!lc :itldic.ss, ns tho 
c a w  ui:iy be, a r c  unla:o\~n. 


The nnienrl:~:.wt was ngrrcz:i to. 
X r .  nTII.LIA.~~IS. XI-. 1'resicIc.ilt. I \::::lit to or?:. nn :l;~e:!<~- 


nlcnt a t  this ~ ~ I i l t  to cu?c an o~crsi:rl~i- iu t i p  l)i:!. +ifter 1ile 
cci011 fu!lorvill~ tllc word " rn:!cilo\rn." on p!;c 374, iii:c 3-1, I 
ino~-e to insert the fo!lowing ln i~ywge  : 


pi-,,..:.:": . .: .. 7. T h a t  the ];ro~i&:n re i lui r i r .~  tlio r.c:.i';nl t ? s  of ini'.irillnnI.: 
t o  b? \vii!ilie!~l a t  tl?c source of th? incc:i?c si;:?ll ?lot !,c co;:~truccl io 
rcrluirc ails of such t n s  to bc withhcld prior lo  t h e  d-tc of the  l~:!..:s::;c 
of tk is  act. 


The:i, Xr.  Prcsir7,ent. followi!lg t11::t a r t ~ ~ n d : n ~ n t ,  the proriso 
in line 94 ~ h o u l d  rci~il " I'~vl.i:lcd jurthci-.'> 


Xr.  BORAEI. EIr. Prc?.idrrlt, us I u!~i!cist::nil, the Sei!n!or 
from JIissiesi:~pi :i :lag or tn-o ::=o :iskcil tllnt n provisioii of 
the bill brick on pngc In6 skonlcl be rexmmitted to the com- 
mittee for further consiclcr:~tiou. 


3Ir. TT'ILLLUIS. Yes. 
Mr. ROILiI-I. I s!ioultl like to hare t l ~ t  portiou. of the bill 


which deals n-ith the s1.1bject of rclierin: corporntions from 
withholding the mmey due ul>on b o l ~ l s  to go v i t h  th5t pro- 
vision, because they will both h:lre to be coilsidcreil together in 
a large measure. :IS I understancl. 


RIr. TJrILLIAJIS. I do not see why they should both go 
together. Does the Senator mean the ::~endment which I hare 
just offered? 


Mr. BGRAII. S o ;  not t,his partic7.!hr mntter: but you have a 
llrorision in the bi!l relie7;izg tlie p:q-inant at the source with 
reference to boncls. hnre rou not? 


I r .  WILLIdJIS. I s  the Senntor referring to the provision 
in lines 6 nnd 7 on paye 17O? 


Mr. BOILlH. Xo ; I an1 not re fa r ing  to ihnt. I ~vi!l c:!ll the 
~en:ltor 's nttenticn to the express 11ro\-isioil --hen ~c re:ich it. 


Xr .  WILLId&IS. Very rrcll; tl?at n-ill probably be better, if 
me have not reached it. 


Mr. GORAH. I expected to l c n ~ e  the Chnmber, but I will re- 
main here until it i s  rearhod. 


The VICE PR3,SIDEST. The qwstion is  on the :urnencli~~ent 
proposed by the Senator f ~ o i n  Xissisippi [Mr. Q-ILI.IA~\IS]. 


The amendi:lent n-ns o:.eed to. 
r 71 1 d e  rending of the bill wos  resuincd. 
The nest  amenciment of the Coi?mittee 011 Finaace, vns,  in 


section 2, p n r n ~ m p h  D. pa;? 174, line 25, after the ~rorcl " es- 
?eectinq" to strik2 out " $3.500 " nncl insert " $3,000 " : on page 
175, line 1, after the word " reqnired." to insert " Proridcd 
fwtho, Tiint any persons cnrryil? on bminess in pnr tnersh i~  
shall be linble for inconle tax ouly in their indi~i i taal  cayac i t~ ,  
lncl the share of the profits of n pn:.tnership to which ally tas-  
W e  partner n*oiilcl be entitlccl if the same n-e:e cIiric?eil, v;lie:her 
livided or otherwise. shall be returlxd for tnsntioll and the t n s  
?aid, under the procisions of this section, nnci nny sllch f i r~u ,  
ivhen rerluested by the Commissioilci. of Il1t~ri?al XL'T-eliue, or 
m y  district collector, shall forward to liim a correct st:!tc:llent 
~f slwh profits and the linmes of the indiriilnnls who .r.:o:1ld br? 
?ntitlecl to the same, if distributed"; in line 19, :;fter the word 
' persons," to strilre out " liable only " :~ucl insert " linble " ; in  
ine 13, after the word "tax," to i x e r t  "only "; in line 13, 
~ f t c r  the word "provided," to strilrc out the semicolon and the 
rords " 2nd t h e "  and insert n periocl; in the snlnc line, after 
-he word " pro~iilerl," to insert ''~;lny person for  whom return 
Ins been ninde and the tax paid. or to be paid ns nforesaiil, 
;hall not be requ'red to  niake a ret!irn unless such person has 
~ t h e r  net income, but only one ded~iction or" $3.000 shnll be 
nade in the ens.? of any such perso:l. The";  after the  13-0x1 
' it," a t  the end of line 24, to strilre out "and may increase the 
~xnolint of any list or return if he has reason to beliere thnt  thr 
:rime is  nnfierstnted: Prorirlcd. That no such increase shall bd 
n:lcle except after clcc notice to such party and upm proof of 
he ainouut understatecl; or if  the list or return of nnv person 
;hall ha re  been incre-sed by the collector, such person nmy bh' 
:emlitted to prove the nnionnt li:ib!c to he :~sscssed: but such 
)roof s11:ill not 1 e C O I I S ~ I ? C ~ C : ~  3s condnsivr of the f:lcts. nnil no 
letluctions clnin~ccl in s ~ c h  cavcs shall be.niade or a l l o ~ r e ~ l  1111til 
tpprored by the collector" and insert " I f  the collector or 
!epnty collector hnre reason to beliere that the an;ount of nnp 
ncome relnrned is unilerstated, he sllnll girc due notice to  the  
~crson nialiing the return to show cause n-hy the amount of the 







r c l t u r ~ i  ~ l ~ t ! i i l t l  not  I E  il:&re:i~t\d. :i1i(1 illiOil 1)roof of the amount 
u~ltleral;~tcil kilo?. iiic~,c:~?e tlie s:i:nc :~ccordi!igly," so a s  to reacl: 


Prorillrrl, 'I'hnl in eithcr cnse a1,co.r-e nlcutioned no re turn  of incomc 
not cscei!tljn;; 6:i.WO s i ~ : ~ l l  be rc111:ire:l : I 'rori~lcd fu,-thcl; T h a t  any  per- 
sons carryln"on Iiosiucss in pnrrnershii~ -11a11 be liable for  income t a x  
onlv in their indiriilunl cap:~vit!.. at:d tile sh :~ rc  oC t h e  profits Of a 
p:~r'tucr:;i~ip to which any t:~sal,lt? 1)arli1cr \v~,uld  110 en titli'tl i f  t he  Samc 
were divided whether divirlc:l o r  otl:er\vi~t', shall  11c r ~ t 1 1 ~ 1 1 ~ 1 ~  for  tnXl- 
lion and  tlld t3s paid, nnc?cr the proi.jsic?l:s of t h i s  i;ectio11, a n d  any 
suc.11 firm. when rerlncsted bv the Coinn~i+~oner  of In t e rna l  Revenue, o r  
:111y clislric.t coli(yqor sllnll forv;ard to him ~1 correct slatelllcllt of snc!l 
]];.ofits ::nd 111c ~:n!u& of the inc!ividnnl,%, W I N  !voultl Irc entitled t o  the  
s:~.l:le, if  clistril,ult.l: ~'j,r,;.il/lri i : ~ r t i l c v ,  I11;~t i:cr.;ons liublc for  t he  nor- 
rnal incl:n:c t a s  only. n11 their o:vn .Ic.count or in he11nlL' of anotl\er,  sh:~l l  
not  he rccinirc(l t o  make return of the income derived fmn? dividcncls 
on the  cttpi!nl srccic or from the  net  earninss  of co rpa ra t~ons ,  joint- 
stock conlp;lnie; or :~ssOcintlons, and iosurance ~OmpaUiCs tasab1e 1113011 
I [ ~ < I ~ ~  ut.i: incnnlc :In hi ' rc iu:~l t~r  1,rovided. Any person for  mhonl rc turn  
h;~:: !,~.~,n r?!nile aud the (.as paid, or to l x  paid ns aforesaid, shal l  not 
I,(! requirzcl to ~nnlrc, a rctnru un!ess such pcrr-on has  otllcr ne t  income, 
bnt  nnly one dcdiuci~ou of :33,000 s h l l  be mzde in t h e  case of any  socll 
pcr!cn. 'I'he collector or deputy co1lec:or shall  require everv list  t o  be 
vrrlf.ccl liy thc  cn;h or afirmntion of t he  pnrty rcndi!rin::'it. I f  the 
c ~ ~ l i c c t o r  or clcputy collector hnrc  reneon to l?cliz,,rc t h a t  thc  amount  of 
any iutonie returncd is undcrstntzd. he el':~ll give d~!c noticc to the  
ly:.:mn making the  r c t w n  to sllow cnwe w h r  the  amoun t  of t he  return 
s,ionld not be incrcascd. and upon proof or' t he  amonnt  nntlersta~ccl 
may increase the  snnle accordi.lizly. If clissntielied .with t h e  decislon 
of thi? collector, such person ma>-~scI ;n~i t  the  c w c .  w t ! ~  all  t h e  papers,  
11) thc  Conimissio!~:?r of Iuiernnl Eel-enoc i ' o ~  his  decision. :in(l may fur- 
nib11 sworn tcstimuny of wituesscs to p~ l ivc  any relevant facts.  


The a~x~eiitl~ueut was agreed to. 
The nest anxxlment ~ r o s ,  in secticn 2. paragraph B, page 


176, linc 20, nftcr the word "inndc.:' to incert '' by tile Coiumis- 
sioncr of 1ntcrn:ll Revenue"; 011 1)::gc 177, lilic 5, before the 
word " l~rovided." to strilte out " n b o ~ c  " ; in the saiue line, 
nfter the worcl "for," to insert " in  this section or by existing 
law." so a s  to reacl: 


1.;. 'Chat ail  assessmeuts s:~a!I he mnde by the  Conitnissioner of In tcr-  
nnl Reveuoc nut1 nli persons shall bc notificd of t hc  amoun t  for mhicll 
they a rc  respectirclv liable on or before thc  1 s t  day of J u n e  of ench 
snccesslre ye2r. and said a s s~ss iue r t s  shnli bc paid on or before the  
:Wth d:lv of Jnnc. csccnt in cases of refusal o r  neaiect to make sucll 
~ . . .  ~. ~ ~ - - -  


(:ommissioner of Internal R c ~ & ~ o c  s!::1:1~ upon the discovery thcrcof,  a t  
2nv tima nrit!lin 1llrt.e years after said r e t i ~ r n  is Auc. make a ret~!rn 
!~pbn information obtained a s  provided for  in th is  section o r  by emst- 
Ins  law, and the  assessmeat made by t he  Commissioner of In ternal  
R ~ T P I L I I C  thereon 811x11 be paid by such person or persons immediately 
1;pon notification of the  amount ofosuch assessment '  and  to  a n y  sum 
o r  SIIIUS clue an(! nnpaid af ter  the  d r h  clay of , ~ u n e ' i n  any year,  ancl 
for  10 days a f t c r  notice snd  demand thereof b s  t h c  collector, there 
shall  be added the  snin of o per cent on the  amount  of t a x  unpaid, and 
interest a t  the  ra te  of 1 per cent per month upon said t ax  f rom the  
tinw t!le %~nic  became clue, except from the  estates of insane, deceased, 
or insolrent persons. 


The amentlment wns ngrecc! to. 
The nzst aulentlnient \\-:IS, in section 2. parzgral~h E, 1)ngj.e 157, 


line 10. after the word '' ineluCiiiip," to strike out '' lessees o r  " ; 
nnrl on ]:age 17,s. liue 2,  ofter the ~ o r d  " esceecliiig," to strike 
out '' $4,000 " mid ilisert "$3.000," so a s  to reiucl : 


All persous. iirms, copartnerships, companies, corporations, joint- 
stoclc ccm!)anics or associ:~tions. and  iasurance cnmnanies. i n  wh2t- 
cvcr capacity actin:, inclndiu* riortgagors of real or liersonal property, 
trostees acting in any  t ru s t  &pacity. executors. administrators,  agents,  
receivers, conserrators,  employers, and all  officers a n d  cmployecs of the  
Vnited States has ing the  control, receipt, custody, disposal, or payment  
of interest. rent  salaries n-apcs, premiums, annuities,  compecsat!oa, 
remuneration, edoluments: or other fixed o r  determinable annual  galns, 
profits, and income of another person. escwding $3,000 for  a n y  taxable 
year, other t han  dividends on capital stock, o r  fro* t h e  ne t  earnings 
of corporations and joint-stock companies o r  a s soc ia t~ons  su!)p?ct t o  like 
tex, who a re  rcrlnirecl t o  make and render a re tnrn  in  behalf of nnother. 
r s  provided herein, to t he  collector of his, her, o r  i t s  districi,  a r c  hereby 
autliorizcd and required to  deduct and withhold f rom such annual  
gains, profits and  incomc such snm as  will be suffic~ent t o  pay the  
normal l ax  if;lposed thereon by this section, and  ahal l  pay to t h c  officcr 
of thc United States Government authorized to  receivc t h e  same ;  a n d  
they a r e  each hereby made personally liable for such tax. 


The arnendrnelit ~ r a s  agreed to. 
The next nuiencluleut was, in section 2, pamgraph E, page 


178, line 13, after tlie word " tax," to strike nut :  
I n  all cases where the  income t a x  of a ncrson i s  withheld a n d  de. 


ducted and naid or t o  bc m i d  a t  the  soarch. a s  aforesaid. snch ncrson 
shall  not receive the  benefit of t he  exemption of $4,000 allowcd 'herein 
except by a n  application for  refund of the  t a x  unless he  shall ,  no t  less 
tllan ::0 days prior to t he  day on which the  re tnrn  of h i s  income i s  clue, 
file wi th  th" person who i s  required t o  withhold a n d  pay t ax  for him, 
a n  affidnvlt claimin- thc  benefit of such exemption : nor  shal l  any  pcr- 
son under the  forezzin-o con:litions be allowed the  benefit of anv  deduc- 
tion provided for i n  s&jsection- I3 i f  t h i s  section i n l e s s  i e  sliall not  
less t han  30 days prior t o  the day on wh ic l~  t h e  r c tu rn  of his in'comc- 
i s  r!ue, filc either with thc  person who is required t o  withhold and  pay 
t s s  for  him n truc and correct rcturn of h i s  nnuual gains. profits, and 
income from nil other SOIIPCCS and also the  deduc t ink  askcd for; and  
the showing thus  made shall 'then become a pa r t  of t h e  re turn  t o  bc 
madc in his behalf t!le pcrson require? to  withhold and pay the 
tns ,  o r  stich pcrson may, l l k e ~ \ : ~ s e  ln:ikc appl~cnt ion for  deductlous to the  
collector of thc  district I U  willch rc turn  is madc or t o  bc madc for him. 


And iiiscrt : 
I'roridcd Tha t  landlords nrc t o  makc thcir omn re tu rns  and  tenants  


ore exempi from the provisions of tiic foregoing rcqniremcnt except 
when in  the  case of individuals tr:lstces. :mil o thcr  noucorporate 
ownek ,  t h c  terms of t he  lease re'quirc the  tenant  t o  pay Stnte  a n d  
municipal lases  and asscssulcnts against t bc  property, the  cost of 


mnintenancc, repairs, and  iusurancc, i n  which case tcnanta a r c  author- 
ized and rcqnircd to deduct t hc  t a r  out  of t hc  gross rental in t he  
manner abovc pr~scr ibed.  \There the  o w u w  i s  a corpornlion thc  tcnant  
shal l  not  be reqnlrcd i n  any case to deduct t hc  t ax  upon the  gross 
rental,  t he  corporation itself being required to malic the re turn  a n d  
the  statement of the  Acdnction. 


If t h c  pcrson re i .c iv in~~ such p ~ v m c n t  of more than  S3.000 per 
nnnum is also cntltlcd t z  dciiuctidn's nn fc r  t l ~ e  sccond parn-raph of 
subsection I3 which rcducc. h ~ s  aggrcg:ltc incolni: so a s  to cnt i t i~!  him 
to  exemption from the  normal income t i s ,  o r  rcduction of t he  amount 
subjcct to the  t a s ,  he  a n y  rcceire t he  beccfit of snch esemption, o r  
rcduction, either by filing x ~ i r h  the person required to wi t i~hold  the  
I n s  and Un:: i t  to t he  Gorcrnn!rnt, not  Icss t han  20 A:lys prior to t he  
clay on which thc rc turn  of h is  iccome i s  clue, nn :~f:itl:~vit c l n i m i n ~  the  
be:lclit of such cxt.~nl~tion. and a t ruc  and  cci.rt~c: ~ t n t c m e n t  of h is  
annual  incomc Croin all  orher sodvet%, a n d  of the  cl?:!uctions claimed, 
wi1ic11 aF~dav i t  and siatem'nt sha!l bccomc a pa r t  of the re tnrn  to be 
ma&! in his behalf 1,s the ~)cruon rcquirrd to ~ s i l h i ~ o i i i  and p a r  t he  
1:ls. or 1,. nlnliing 111~ nppli,,:~lion for thc  cst!niptinn ro thc  rnllcctor 
of lhe district in which return is n~at lc  or to 11c m a t 1  l o r  him, ?ui1 
provinq to the snrisfnctivn of ihc  colioctos 11131: 11: is cutitlcct to  he 
E'ame. 


to n-hicli I refcrrecl. which I shoultl like-to h n ~ i '  p ;~sseJ  ovcr 
~ in t i l  the corninittee reports u!'oil the pnr:lgr;il:L 011 l;ufie 16G. 


Mr. \VILT.IMIS. Let ~ l i c  Secreiory reu l  it. 
Tlie Sccret:iry x: id  a s  fallon-:: : 
n 'herr  11nc1~r the  !era:: of n c:iot~m:t cutc~.cil i!l;o b ~ f o r ~ ?  this ac t  


takes  cffcct the p;:::rnent to v:l;icil the  t a s a l ~ l i ~  1)c~'::on i:; i.!ltitlcd is 
?cq,lireA to bsl mndc r:iihout any  i1e:lwtion by rc.n::on of ally t a x  
Iml~osed, the  o1,lijior shnll n i t  hc ;:am;)clleil t o  nlal;c soch drd~ict ion or 
milhhnltl t l ~ e  incomc tax,  hut s i ~ n l i  givc noticc to  thc col1ci:tnr at! the  
1)ayinent mndr, or to be in.:tlr. ns ])art  of the return \\.liic:1 hc i s  
rvcluircd to malic, and thc  %lid S I ; ~  s h ; ~ l l  in t l ~ t  C:LSC. for t he  purposes 
of th is  ac t ,  I:e computed, ns n narr: of thc  income of t he  taxable p~?rson. 
If-t!le obligor fails to g r e  si12h uocicc he  shall  bc ~)ereocallq- linblc for 
t he  income t a s  if t he  w m e  is not ~ n i d  by the  taxnble pcrson. KO 
sncll contr:lct cntcrfil in to  :;fter rhis r,ct tnlics ctl'rct shall bn valid in  
rcfard to any Fcdcral incony: t a s  imi~nscd u;mn n prrson liahle to srich 
Daymcllt : Proci~7t.tZ f~c~,ilte, . ,  l h r t  if such ncxon  i s  a mixor or an  ,insnuc 
i)erson, o r  is a b s a t  fi'cil rha 1kiri .d Sintcs,  o r  is uuablc omlng t o  
serious illncss to makc tbe  r e t m n  and : ~ ~ p l i c n t i o n  above pro\-iBxl for, 
t h e  rc turn  mcl a!)plicntion may I)? mndo for him ?I. hci. 11.v t i ~ c  person 
reqnired to \vithhold and pay t l ~ c  tax. he 11131;111= o :~ th  under the  
penalties of this ac t  t h a t  hi: 11:~s 'suliicii~nt I;nov;lcil:c of the  rtl'fairs and  
1)roI;erts of his beneficiary to cuab!? hinl t o  mnlic a f ? ~ i l  wng.1 complete 
rc turn  for him or her,  2nd t h a t  thc  re tux1 and  np;?Iication made by 
him a rc  full  and complete. 


hlr. WILI,I.iXS. I slioulil like to hcnr what it  is  tli:lt the . 
Senator has in niind. 


JIr. BORAH. Whzt I snicl n-as that I shoclcl like to hare 
that part 1)ossed o w r  uilti! the coii~mittet' regorts ul)on thc 
prorisio:i upon ]>age 166. 


Nr. WILLI-\MS. T h y  shou!d this go with that:' 
Jlr. BOILUI. Of course. the latter part of this has  nothing 


to do with that ; but there is  one ~ i e w  of the matter on page 166 
11-!iicli I think niight li;1vu a goo1 (leal to do n-ith it. I do iiot 
li?lo\\. n - h t  the report of the coiuinitteo will be upon it. 


Xr. WTLLIAJIB. I d o  not sec th~x'i one of these thinxs is 
connected n-it!] the other. Tlic cluuse to ~vllich the Senator 
refers is  oue inteiided to meet the c:ise of c ~ n t ~ i c t s  n-llere the 
corporatioil undertalies to pay the tax, like the Steel Trust, 
for  esnmple, the Carnezie stock, :uid all that.  This substall- 
tially lenres the question to be deteriniiinble a t  Ian-. I t  'es- 
elnpts the corl~oration from bein2 compelled to make thc d& 
doction, but 111:~kes i t  g i x  notice to the collector of the tos. 
In that case the collector \-;ill c o m p ~ l c  the iliterest a s  a part 
of the income of the tnsn5le person. E n t  i t  is  follo\~wl by this: 


If Ihe obligor fails to gire such notice. hc  shall  lh personally liable 
for  the  income tax if t he  same i s  not  paid by the  tnsable person. 


If :L corpor:ttion haring p a t  sort of n coutrnct n.nuts to 
Ireel, i ts  col?tmct, all it hus to do i s  to fail to give the notice 
and go nlleuil and pay the t n s ;  and if there is  going to be n 
Innwi t  about it, the United Sttites Croverllinent wants thc tas-  
able person-in the illustration I h a r e  given, Mr. Cnrixsie-to 
pay his tns. 


The YICE PRESIDEST. Thc question is  oil agreeing to the 
alnendment of tlie conlmittee. 


Mr. WILLIANS. I \rill say that  I do not think the imo 
things a re  il!dissolubly tied to oue another. I f  tlie Senator de- 
sires i t  to go over for  some reason, of course I am p e r f ~ v t l ~  
williiig that  i t  shall go over; but I am not v-illiug that i t  shall 
be recornmi tted. 


i I r .  BORAI-I. I nm not asking that  i t  shall be recomiuitted. 
Mr. WILLIAJIS. Terx well; theri thc Senator simply wcuiits 


i t  to go orer. I n  that  e\-cnt i t  will be p:~sseil over; certuinly. 
I owe a n  almlogy to thc Semilor. I misnudcrstood what he 
\r-ull!-ed. 


The VICE PRESIDEST. Let the Chair lulilcist:li?cl the illat- 
ter. Does the auie;ldmcut go over before i t  is  i~grcx l  to, or 
af ter?  


Mr. BORAH. Ecfore it  is  ,?greed to. 
JIr. JvILLIAAIS. Yes; before i t  is ngrccd to. 







Mr. SIJIJIOSS. Why may not the amendment be agreed tc 
now, with the uiidcrstnndiilg tliat it may be called up again a 
the Senator desires? 


Mr. EORAII. I hare no objection to mat. I simply made thc 
suggestion which is  usually inade here. I h n w  no objection i: 
I t  is to be reconsidered if we desjre to reconsider it. Then lel 
St be adopted. 


The amendment mas agreed to. 
The VICE PREEBIDICS'r. The Secretary will make a nott 


tha t  the amendment may be reconsidered if desirable. 
The rending of' the bill was resuwd.  
The nest amendment of the Com'yittee on r' ~ n a n c e  was, or 


page 181, line 16, after the wad, bonds," to strike out thc 
comma and insert the mord " and ; i n  the same line, after tht 
mord "mortgsges," to insert " o r  deeds of trust "; in  line 17 
af ter  the mord " other," to strike out " indebtedness " and inserl 
"obli~atious," so a s  to rend: 


P r o ~ ' i d ~ d  ftrvther T h a t  the amount  of the  normal t a x  hereinbefort 
imposed s h d l  he deducted and n4thhcld from fixed and determinnble an 
nun1 zains. profits, and income derived from interest upon bonds anc 
mortgages, o i  deeds of trust,  or other obligations of corporations. 


air. GALLIKGER. I will call the Senator's attention to the 
'fact that after the word " associations," in  liue 18, Daze 181, thr 
mord " and " S~OUICI be inserted. I t  becomes uecess:lry from thc 
fact  thnt the language on the next line has been stricken out. 


iUr. KILLILUIS. The Senator is right about that. That  ~ i - a :  
brought about by st-ri!tills out the subsequent Ian,m?ge. 


Tlie TICE PRESIDEST. The amendment r i l l  be stntcd. '' 
The SECRETART. 011 line 18, pcge 181, before the vords in. 


surnnce compnnies," it  is proposeit to iusert the n-or-il " and." 
' The amendment wns a g r e ~ d  to. 


Tlie next amcn(lmc11t of the Committec on Finnnce v a s ,  OE 
pnnc 1Sl. line 19. af!er the words '; insumnce compnnies," t c  
strike oat "and also of the United States Gcrernmcnt not non 
exempt from tasntion " ; in line 22: before the word " subject," 
t o  s'iril~e out " $4.000 " aud insert " $3,000 " : in line 2-4. after 
the  n-ord '; incon~e," to inscrt " and lmid to t,he Gorernmellt " ; 
acd  on pnze 33-3. line 13. nfter the word "exceed," to strike 
out " $4.030 " and insert " $3,000,'' so a s  to  read : 


Joint-stock companies or  associntions a n d  insurance comnanles, 
n lwthe r  p - t~nh lc  annnallg or a t  shorrer o r  ionger periods. although 
snch int&& rloes not nmount to S:K.OCIO. subiect to  the  ~ r o r i s i o n s  of 
th i s  sectizn-r&juircz< the -  tzi io be' v i thhe lb  a t  the  source and de- 
dqcted from annual income and paid to  the  Gorernment: and like- 
w s c  the  amount of such t n s  shall b p  deducted. and  withheld from 
c o u ~ o n s .  chcclis, o r  bills of exchanre for  o r  in  payment of lnterest 
unon honds of f o r r i , ~  countries and unon foreizn niortrnrSrs or  like 
oh l i~x t ions  (not  n a ~ a b l e  in the  G n i t d  States) .  and also fro111 COU~OIIS, 
cI&,-6r bci< of 'exchange for  o r  ii pnpclent of any dirideads upon 
t h e  stock or interest upon the  obligations of foreifrn corporations. 
associniions. 2nd insurance compzniez en,cngcd in business in  foreim 
countries: aixi t!!e I n s  in  ench crisp s!,all be n7ithbeld nnd A,-(inct?d 


The nmendment was agreed to. 
Tha next au?ci~dment was, n t  the to]) of page 1S3, to insert: - 
A11 persons. firms, or  corporntions nndertalrinz a s  n mntter  of bnsl- 


ness o r  for profit the  collection of forelkn pnyulents bg means of Coo- 
pons, c?iecks, or Lills of ercllnnge shall obtain a liccnse from the -  Corn- 
missioner of Tnternal Rcrcnuc. and s11o:l be subject to  such r~;uiatlons 
enabling the Qovcrnment to  nsccrinin and verify the  due rritllllo!din~ 
a n d  i>aymrnt. of the  i n c ~ m e  t a x  required t o  be withheld aud w i d  39 
the  Coan i i sc~o i~c?~of  I n ~ e r n a i  R"ren:le. ~ r i t l i  t he  approml  of the Sec- 
re t? .~? of the  T;.er.%ry. s?iCll prrsc;.ilw; and an7  person who shnll 
unGrrt3l;c to col!crt sn:h pn:.n:Pnts .?e aforcsnid without  ha r iuc  ob- 
inincd n license i h c ~ ~ c f o r .  or  ~ i t h c u t  c r m p l y i u ~  ~ 4 t h  S I I C ~  r e , ~ u l n t i o n ~ .  
r;llall I)? 8c[::;;(c! ~riiill:. of 8 ~nisdcmer.nnr and for cncl: oCense be flncd 
In a s!!:n :lnt 1~: ;cr4 iny  ~.5,0OO. or  ini:irisonccl for  n tcrm not  esceed- 
ing occ r x r ,  or  fmIi3, in  the  ili.vrelic.11 of the  court. 


The next an~endment ~ c s ,  on page 153, after line 3, to insert: 
Tlie provision.: of th is  section r e l n t i n ~  to  the deduction alld payment 


of the tau a t  the  source of income fil1all Only allply to the normal tax 
hereinbefore imposed upon individuals. 


The amendment was agreed to. 
The nest  a~ccndmcnt  n7as, in lmragrnl~h F. page 1S3. line 12 


after the n-ord "penalty," to slrilie out "not  exceeding $600" 
and iusert " of not less than $20 nor more than $1,000 " ; in  line 
13, af ter  the word ''person," to insert "or  anx officer of any 
corporation "; and in line 18, after the word exceeding," to 
strike out " $1,000 " and insert " $2,000," so a s  to make the para- 
graph read: 
R. T h a t  ifl any  person, corporation, joint-stock compnn association 


or insurance compnny liable to  make the  r e tum or  pay g;he tar afore! 
said shall refuse o r  n v l e c t  t o  make n re turn nt  the  time o r  times here- 
inbefore speclfled in ezch year such person shall be liabIe to  a penalty 
of not  less than  $20 nor  more' t h a n  $1 000. Any person.or any  offlcer 
of a n p  corPoration required b s  lam tb make render, nnn,  or  verify 
any return who makes any  f a k e  or fraudulknt return S r  statement 
with Intent t o  defeat o r  evade the  assessment required by th ls  section 
t o  be mnde shall be guilty of a misde~iicnnor, and shall b e  fined not ex- 
ceeding 82.000 or be imprisoned co t  c s c e c d i u ~  one year, or  both, a t  
t he  discretion of the  court,  with the  costs of  pmosecution. 


The amendment was agreed to. 
The next amendment n-as, in  parzgraph G ,  page 1155, line 2, 


aft-er the word "organized,? to strike out "bu t  ";. in  line 4, 
before the n m b "  11110~," to insert " then " ; in  Line 4, after the 
word " ilxome," to. strike out " a~iS ing  or " ; and. in  line 5, after 
tLe word " nccruing," to strike out " by it" so a s  to read: 


G.  ( a )  Thnt  the  i iarnnl  tax hercizhcfore imposed upon individuals 
liLrc;~iw shnll be levied, nssessed; and paid annur.lly upon the  entire 
net  iucome arising o r  accruing from a11 sourcfs during the  precec:inff 
calendar r e a r  to e re ry  corporation, ioint-stock company o r  associatio< 
and e w r i  insurance compnnr orsaniied in the United Stxtes. no matter 
11on- rrcntcd or  o r ~ n n i z e d  n'ot i ~ c l n d i n c  ~ x r t n e r s h i p s :  but if organized, 
nnthorizcd. or  exintinz unhcr the  Ia\va 6i- :In? forcsirn conl:tl.?, then upon 
fhc nlnoumt of net  income nccrning from bnsiness kansncted and capital 
mws ted  n-ithin the Tjnited States  durinp such ~e3-r .  


The anmenciment was agreed to. 
The rending of the bill was resnmed, and llhe Sccr?tary read 


to line 11, page 155, a s  follon-s: 
Procidcd, hozoel:cr, T h a t  nothing in this  sfction ahfill apply to  labor, 


nsricultural, o r  horticultural organizations. or  to  m ~ h l a l  sarings bncks 
not  having a capital stock represented by shares. or to  f r a t e rml  bene- 
ficiary societies, orders, o r  associations operntiilg under the  lodge 
s s r e m .  


1 .  I L I A S .  Mr. President, on line ll, pnge 1S5, after 
the word " systemt" there ought to be an ameidmeut ma& to 
carry out the purpose of the bill. I t  says: 


Fratr rnnl  bene f i c i a r~  societies, orders, or  associatio3s operating under 
the lodge sgstem. 


I t  nppears from some information I hare  recently receix-ed 
thnt the insurance branch of the JInsonic frnteruity does not 
Dpernte uuder the lodge system. al lhon~!~.  of conrse. the fm- 
teruity itself'does. I ask that  this 1xirt ob the ~ r o ~ i s o  ulny be 
held open for the purpose of an nmeudrucnt. I have not yet 
had a chance to consult the conirvittee about: it. 


The VICE PRESIDENT. The proriso, beginuing on line 7, 
pnge 185, and going down to line 11,  ill be passed orcr. 


The rending of the bill wns resumed. 
The next aulenclment was: on pnge 1S5, line 19, after the 


Ford " chnritnbk," to insert " scientific "; acd in line 21, after 
the word "individunl," to insert "nor  to bnsiness leagues, nor 
to chnlnbers of colunlerce or bonrds of trade. not organizecl for 
profit or no part of the net income of n-hich inures to the 
bacr.dt of the ~ r i m t e  stoclrholder or inrliridual; nor to any ciric 
lc:~gne or orgnnizatioll not orgm:izt?d for ~xofit., bnt operated 
esclusirclg for the promotion of social \s-?li2:ire," so as  to rend: 


And p r o ~ i i l i n  for  the  pnyment 01 life. sic!;, occ idc t ,  nnd other Ilene- 
Gts to the  msmtcrs  of such societies, orders, or ncsccintions 2nd de- 
pendents of snch mcmbcrs. =or to  dom?r,:-ic bni1dii.r: and loan assccin- 
[ions. nor to rcmelcry compnnies, orsani::cd and @!)rralcd erclnrivel$ 
Tor the n~utilnl limefit of t l ~ c i r  mr~nlicrs,  nor to :in? corpornlion or  
lssocinlion orfnnizcd and  opcr~?tcd csclnsirclp for sc.!iqhns, chnritnhle. 
?ci?nti5c, or edncntionr.! p~rpooes ,  no n: thc ilct incolue of which 
innrcs to  the I I C I ~ C ~ I ~  of 235- !:sirnte stx:;::nider or  i i ~ d i ~ i d u a l .  nor t o  
bnsincss !cnz!ics, nor to  cl~nmbc?$ of coini!:r-ce or  boards o? trade, not  
jr,z:~nizccl for profit or no pa r t  of thc3 n?C ini'on:c of ~ l r i c l l  innrcr; to  
i l : ~  brnc>fit of tho private stocl;!:o!r!cr or  in!li\-it!iial : ncv to nny ciric 
c3 , r . i~  or or;n~~izniion not o r~nn izcd  for  p ~ o f i t ,  bi:t o:xr:itcd erciusi:-elp 
Cor tLc prouiolion of social \relf:lrc. 


The nmenrlmeut nTas agreed to. 
Mr. I1I"I'CIICOCK. 3ir. Presiclent, I In\-e nil r.~;lci~rl~l:ciit 


which I sl!oulcl lilre to o8cr  axtl 1l:ir-c r x ( 1  :!t tl!is ],t~i!lt. 
The ITICE PR3SIDEST. The nine:~~.i.:::c:lt will i !? s!;ilccl. 
Thc S:crir~.u:r. After tlie first p;:?:iyr;!pli i n  s?c:ion G. i>n:e 


133, it is l)ro]iosccl to ins:r?t lbe fol;cv-ii~; l:i.\i7.i63, to Conle in 
ifter tlie \.;ord " \~clf:lrc " i n  Iinc 2 :  


I'rrjridctl, T h a t  whcnc\.er a corporation. jc'::i-:lock Coi?:::;:~?., or ns- 
socinticli s!:nll produce or  sell :!:lnu:~llv onr-:::;::i'tcr or o ~ o : ~  of i l ~ o  
zntire amonnt of any line of prodnctioi in  t i ic  I ' n i ~ c d  Sl:!tcs open to  
:enera1 mauuf:~clilrc or prodocriou the r a t e  of t ns  i o  I.? Icric~l,  nssesscd, 







COSOltESSIOSAL RECORD-SENATE. 


nnA paid Dcr annum upon thc entire nct  income of such corporation, 
ioint-stock comn;inv. or association arisinz or l l cc ru in~  from all sources 
;MI LC is foiiolvs-:. 


- - 
A .  If i t s  production or sale be one-quarter and less than one-third of 


t h e  total amount of any line 02 nrodoction. i t s  annual  t ax  shall bc fire 
timcs tiic normal t a s  hc~.einbefoi.e imposed, to n i t ,  5 per cent. 


13. If i t s  production or snlc be onc-third and less than  onc-half of th-2 
total nmount of nny line of p!m3uction, i t s  nnnual t a x  shall bc ten tilnes 
t h r  liormal t a s  hereinbefore ~mposed  to  m t  10 per ccnt. 


C. If !ts production or  sale be on&-half o; more of the  total amount 
of anv  line of nrodurtinn for t he  u-hole countrv. i t s  annual t ax  shall b2 . -. -~~ -.- .-. . 
t treniv timcs-the normal tax licreinbcforc i:n&&d, to wit 20 per ccnt 
on it$ e n t l ~ e  2c t  income accruing from all sources. ~ l i c ' w o r d s  lLliilc 
of I)roductlon :il)ovc used slinll bc coilstrucd to mcan 111iy particular 
article or any pnrticulnr comuiodity, or to  nlc:m any class of firticks 
or cnrnninrlitirs ordinnrilv roa~iufacturcd in couinnction n-ith each other .. .. - " - 


from t!le samc or similar r - ~ t e r i a l s ;  but no 'lice of production shall 
subject a corpor:ltion to :Iny additional t a r  imposed by this paragraph 
i~n les s  snid line of production amounts to a t  lenst $10,000,000 a S,:ar, 
nor shall thiz ndilitional t a x  prori(1ed for  in this paragraph apply t0 
corpolxlions, joint-stock companies, or associations emplo~ ing  less than 
S50.000.000 canital rcnresented bv stock or  bonds. or both. I n  the 
i c v y i n ~  and c6llection' of the  t a r  authorized in  this  para-rnpb the 
findinqs of the Sccrctary of Comrccrce a s  to the annunl p r o d h i o n  and 
salc by corporntions, jcint-stock companies, or  associiltious sllall be 
talien ns prlma facic e r i d ~ u c c :  and  whenerer those flndinqs shorn that  
a corporation, joiut-stoc!: ccmpany, or  association controls-one or more 
p t h ~ r  corporations, joint-stock companies, or  associations, ditactly or 
ind~rrct ly ,  the  same line of production of the  subsidiary concern sllall 
be addrd to  t h a t  of the  controlline concern; and whenerer i t  appenra 
t h a t  two or more corporations joint-stock compnnics or nssociiltions 
have stocltholders in common t'o tlic extent of 00 pei  cent in  either, 
each s!lnll pay thc ra te  of tax t h a t  would be leried if the  two Concerns 
merc ucitcd and their product combined. 


Mr. WILLIAJIS. I f  the Senator from Sebrnskn w d s  to ba 
heard upon this nmenclmcnt, a s  I apprehend is  the cue- 


Xr. IWK!HCOCK. Yes, s i r ;  i t  is. 
31r. WILLLIJIS. I t  is  6 o'clock now, and I will yielcl for a 


motion to go into executive session. 
EXECUTIVE SESSION. 


Mr. HITCHCOCK. I more that  the Sennte proceed to the 
consideration of executire business. 


The motion was agreed to, and the Sennte proceeded to the 
consideration of executirc business. After S minutes spent in 
esecntire session the doors mere reopened, and (a t  G o'clock 
and 10 minutes p. m.) the Senate adjourned natil to-ruorrom, 
Friday, Sugust 29, 1913, a t  11 o'clock a. m. 


XOXINATIOSS. 
Eccczcticc izoininetioizs rccciceil Zq/ the Sertatc August 2S, 1013. 


Henry Jlorgenthnu, of S e w  Tork, to be nmbnssador e x i r a ~ r d i -  
nnl7 and plenipotentiary of the United Stntes of America to 
Turkey,  ice Willinm Wooclrille Rockhill, resigned. 


COLLECTORS or  CUSTOMS. 
Zuch L. Cobb, of Texas, to be collector of customs for the dis- 


trict of El Paso, in the State of Tesas, i n  place of Alfred L. 
S h ~ r p e ,  resigned. 


Frank Rabb, of Tesas, to be collector of customs for the dis- 
trict of Lnredo, in the State of Tesas, in  place of James J. 
Harries, resigned. 


Olney Arnold, of Rhode Islacd, to be agent and consul gen- 
eral of the United States of America a t  Cairo, E p p t ,  rice Peter 
Augustcs Jny. 


George W. Buckner, of Indiana, to be minister resident and 
consul general of the United States of America to Liberia, vice 
Fred R. Moore, resigned. 


Exccutice norrliuatio~w confirmed BU the Senalc Augzist 28, 1915. 
. PROMOTIONS AND A~'PoINTMENTS IR THE NAYT. 


Lieut. George B. Landenberger to  be a lieutenant commander. 
Lieut. (Junior Grade) Herndo:~ B. Kelly to be a lieutenant. 
Theodore W. Johnson to be a profo-?or of mnthematics. 
Carlos V. Cusachs to be a professor of mathematics. 
Arthur E. Younie to  be a n  nssistsnt surgeon in the Xedicnl 


Reserve Corps. 
Walter C. Espach to be a n  assistant Surgeon i l  the Xedical 


Reserve Corp. 
John F. S. Jones to be a n  assistant surgson in the Xedical 


Reserve Corps. 


PosTx.~sl.~~cs. 
I O \ S d .  


E. R. Ashley, Laporte City. 
Henry F. Eppers. Alontroee. 
Anton I-Inebsch, JIcGregor. 
Ben Jeuseu, Ounwa. 


XOI(l.11 D.\hOTI.  


Frnuli L M ,  Dicltinson. 
V. I". Selson, Coolierston-n. 


TESAO. 
Lou Dayis, Sen1,v. 
W. T. I-lsll, La Porte. 


K Z S T  VIEGIXIA. 


J. L. Eutcher, Holden. 


SEXATZ. 
FRIDAY, Qugmt 20, 1913. 


The Senate met a t  11 o'clock a. rn. 
P r n ~ e r  by the Chnplnin. Rer. Forrest J. Prettymnn. D. D. 
The Secretnry proccected to renil the Jonrnal of Festerday's 


!)roceeclings, when, on request of Mr. Srmross  and by unmi- 
iuons consent, the further reading n-2s dispense(2 ~ v i t h  and the  
iourunl was  approTed. 


GOODS IS COXD. 


The VICE PEESIDEST. The Chair l a r s  before the Senate a 
c'ommunicatio~, which will be react. 


The Secretary rend a s  fol lom: 
TEE isnxr DLT.LRT\I~ST, 


W a s h ~ n q t o n ,  d a g t l s t  ~ 7 ,  1315. 
The Pnc31lXST 0s TI12 ~SITZD STATE8 Sl2s.i~~. 
SIR: I h a r e  the  honor to  acknon-ledwe receipt of a cop? of a Sennte 


resolution cnder  da te  of the  '1st instazt,  requesting, for the  use of the  
Senate, certain information relatire to  "oods held without tl:e pnrment 
,f duty i n  narehonse now and  a t  the &me time i n  the w a r  1912 


I n  Yeply I have t o  arlrlse SOU tha t  similar information with r ~ s p e c t  
to goods i n  warehouse August 1 ,  1312. and Aurrust 1 1013. mas for- 
warded t o  yon under date  of A n a s t  21 1 9 1 ~ , ~ 1 n  compliance with a 
resolution o? the  Senate of A u m s t  1. l?1$ 


The  figures, if compiled on goods In warehouse Au.gust 21, mould 
?robably differ but  li t t le from those furnished FOU coml)uteil on "oods 
In warchouse undcr clnte of August 1 ,  and i t  whnld takf somc t i& t o  
:ompile them. In ,c iem of the  matter.  I ha re  to request to be informed 
whether d a t a  simllsr to  t h a t  eiven in my letter of dugus t  21, a s  of 
l u g u s t  1, Is desired brought do& to  Augdst 21. 


Respectfully, 
W. J. Xcbooo, Secrctarv. 


The VICE PRESIDZST. The conimunication mill lie on the 
kable. 


EXROLLED BILL SIGNED. 


A message from the House of Representatires, by D. K. 
Bempstend, its enrolling clerk, announced that  the Speaker of 
:he House had signed the enrolled bill (S. 1620) to provide 
For representation of the United States in the Fourteenth Inter- 
iatioual Congress on Alcoholism, and for other purposes, and 
.t was  thereupon signed by the Vice President. 


CALLISG O F  TXE EOLL. 


Mr. KERN. Mr. President, I suggest the absence of a quo- 
:urn. 


The VICE PRESIDENT. The Secretary will call the roll. 
The Secretary called the roll, and the following Senators an- 


swered to their names : 
kshurst 
b c o n  
Bankhead 
Borah 
Bradley 
Brady 
Brandegce 
Bristow 
gryan 
,hamberlain 
3hilton 
71app 
:lark, WJO. 
?olt 
2mwford 
Clummins 
Dillirgham 
Fail 


Fletcher 
Gallinger 
Hitchcock 
Hollis 
Hughes 
James  
Johnson 
Jones  
Kenyon 
Kern 
L a  Follette 
Lane 
Lea 
Lodne 
~ c d r n b e r  
McLean 
Martin, Ta. 
>fartine, 5'. 


h'orrls 
Oliver 
Page 
Penrose 
Perkins 
P i t tmao  
Pomerene 
Robinson 
Root 
Saulsbury 
Shnfroth 
Shrppard 
Sherman 
Shiclcls 
Shirely 
Simmons 
Smith. Ariz. 
Smith, Ga. 


Smith, Md. 
Smith S. C. 
snoot '  


Thompson 
Towosend 
VnrdnmRn 
Walsh 
Warren 
Weeks 
Williams 
F o r k s  


Mr. AIcCCJIBER. I agaiu announce the neccssnry absence 
)f my C o l l ~ g u e  [fill'. GRONNA]. 


JIr. TOWWSESD. The senior Senator from Michigan [NL 
~ N I T I I ]  i s  absent from the city on important business. H e  i s  







%'AX ON NET I N C O B  OF CORPORATIONS. 


M E S S A G E  
FROM THE 


PRESIDENT OF THE UNITED STATES, 
RECOMMENDING 


AN AXENDIYLENT TO THE TARIFF BILL IMPOSING UPON ALL COR- 
PORATIONS AND JOINT LSTOCK COMPANIF,W FOR BROFm, EX- 
CEPT NATIONAL BANKS (OTHERWISE TAXED), SAVINGS BAKES, 
AND BUILDING AND LOAN ASSOOIATIONS, AN EXCISE TAX 
MEASURED BY 2 PER CENT ON THE NET INCOME O F  SUCH COR- 
POBATPONS; ALSO PROVIDING FOR A CONSTITUTIONAL AMEND- 
XEN% GIVING POWER TO IlldPOBE TAXES ON INCOXES. 


J'JNE 16, 1909.-Read; referred to the Committee on Finance and ordered to be 
printed. 


To the Senat4 and House qf Representa.tives: 
It is the constitutionnl -duty of the President from time to time to 


recommend to the consideration of Congress such measures as he shall 
judge necessary and expedient. Ir i  r,:-\- inaugural arldress, imme- 
diately preceding this present ~ x t r u o r - ~ i h a r ~  session of Congress, I 
invited attention to the necessity for a revision of the trtrift' at  this 
session, and stated the princi ,lw u\ion which I thought the revision 
should be effected. I referrec \ to 1 1  :. tfien rapidly increasing deficit, 
and pointed out the obligation on t h e  part of the framers of the tariff 
bill eo arrange the dutv so as to secure an adequate income, and SUU- 


gested that if it was n;t possible to (lo so by irnpwt duties, new kin& 
of taxation must be adopte(l, and among them I recommended 
graduated inheritance tax as correct in prmciple.ttnd as certain and 
easy of collection. The House of Representatives has adopted the 
suggestion and has provided in the bill it passed for the collection 
of such a tax. .  In  the Senate the action of its Finance Committee 
and the course of the debate indicate that it may not t q p e  to this 
provision, and it is now proposccl to make u p  the deficit by the  imposi- 
tion of a general income tax, in form and substance of almost exactly 
the same character as that which in the cme of Pollock 7'. Farmers' 
Loan and Trust Company (157 U. S., 429) was held by the Supreme 







Court to be a direct tar, and therefore not within the power of 
Federal Government to impose unless apportioned among the several 
States according to population. This new proposal, whch I did not 
discuss in my inaugural-addreaa or in my measage at  the opening of 
the present session, makes it appropriate for me to snbmt to the 
Co ess certain additional recommendations. 8 decision of tl e Supreme Court in the income-tax ease  daprived 
the National Gove mment of s power which, by reason of previous 
decisions of the court, i t  was general1 supposed that Government 
had. It is undoubted1 a power the d t i o n a l  Government ought to B have. It might be in ispensable to the nation's life in great crises. 
Although I have not considered a constitutional amendment as neces- 
sary to the exercise of certain phases of this power, a mature consid- 
eration has satisfied me that an amendment is the only proper course 
for its establishment to its full extent. I therefore recommend to 
the Congress that both Houses, by a two-thirds vote, shall ropose 
an amendment to the Constitution conferring the power to f) evy an 
income tax upon the National Government without apportimment 
among the States in roportion to population. % This course is muc to be preferred to the one proposed of reenact- 
ing a law once judicially declared to be unconstitutional. For the 
Con ess to assume that the court will reverse itself, and to enact 
le 's y ation on such an assumption, will not strengthen opular coa- 
f i g m e  in the stability of judicial construction of the 80 nstitution. 
It is much wiser policy to accept the decision and remedy the defect 
by amendment in due and re lar course. Rh" Again, it is clear Lhat by t e enactment of the proposed law, the 
Congress will not be bringmg money into the Treasury to moet the 
present deficiency, but b putting on the statute book a law a l r~sdy  
there and never repealed: will simply be suggesting to the executive 
officers of the Government their ossible duty to invoke liti ation. P If the court should maintain its ormer view, no tax would f e col- 
lected at  all. If it  shodd ultimately reverse itself, still no tmes 
would have been collected until after protracted dela . E It is said the difficulty and delay in securing t e approval of 
three-fourths of the States will destroy all chance of adopting the 
amendment. Of course, no one can speak with certainty upon this 
point, but I have become convinced that a great majority of the 
people of this country are in favor of vestin the National Govern- 


P t ment with ower to levy an income tax, and t at they will secure the 
adoption o the amendment in the States, if proposed to them. 


Second, the decision in the Pollock case left power in the National 
Government to levy arr excise tax which accomplishes the same 
purpose as a corporation income tax, and is free from certain objec- 
tions urged to the proposed income-tax measwe. 


I therefore recommend an amendment to the t a r 8  bill imposing 
upon all cor orations agd joint stock corn mies for profit, except 
national ban i s (uthenviae taxed), savings Eanks, and building and 
loan associations, an excise tax nleasurcd by 2 per cent on the net 
income of such corporatiom. This is an excise tax upon the privi- 
lege of doing busiur.su es an ertificizil snaky and of freedom from a 
general partnershi{ lidbig t y  enjoyed by t Loss who own the stock. 


I am mformcd t at a ref cent L~ZX of this rha1:acter would bring 
into the Treasury ejf e h  L n L d  Sti.ltes not less than $2a,000,000. 







The deckion of the Supreme Court in the case of Spreckels Sugar 
company a@nst McClain (192 U. S., 397) seem clearly Re6m"el, to =tab ' h the principle that such s tax as this s an excise tax upon 


privilege and not a dvect tar on property, and is within the federal 
power without ap ortionment accordmg to population. The tax on P net income is pre erable to one pr~portion~te to a ercent e of the 
gross recei ts, because it is a tax upon succass an not fa ure. It \ B Y 
unpses a urden at the source of the income at a time when the 
cor oration is well able to pay and when collection is easy. 


&other merit of this tax is the federal supervision which must 
be exercised in order to make the law effective over the annual 
accounts and business transactions of all corporations. While the 
faculty of assuming a corporate form has been of the utmost utility 
in the business world, it is also true that substantially all of the 
abuses and all of the evils which have aroused the public to the 


were made possible by the use of this very f aeulty. 
legitimate and effective system of taxation, we 


ossess the Government and the stockholders h owledge of the real business transactions 
and the ains and profits of every corporation in the country, we have 
made a 5 ong step toward that supervisory co~tfol  of corporations 
which may prevent a furtbsr abuse of power. 


I recommend, then, first, the adoption of a joint resolution by 
two-thirds of both Houses proposing to the States an amendmedt 
to the Constitution granting to the Federal Government the right to 
levy and collect an income tax without a portionment among the 
States according to population, and, seconi, the enactment, as part 
of the pending revenue measure, either as a substitute for, or in addi- 
tion to, the inheritance tax, of an excise tax upon all corporations, 
measured by 2 per cent of their net income. 


WM. H. TAFT. 
THE WHITE HOUSE, June 16,1909. 
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THE GREAT IRS HOAX:  WHY WE DON'T OWE INCOME TAX

 Go to Home Page

  GO TO THE TAX AREA ON THE FAMILY GUARDIAN WEBSITE 
  GO TO SOVEREIGNTY FORMS AND INSTRUCTIONS AREA

WATCH OUR FREE MOVIE ONLINE!  CLICK HERE!  

"Who is John Galt?"

Welcome to our free download page.  The Great IRS Hoax:  Why We Don't Owe Income Tax is a an amazing 
documentary that exposes the lie that the IRS and our tyrannical government "servants" have foisted upon us all these 
years:

"That we are liable for IRC Subtitle A income tax as American Nationals living in the 50 states of the 
Union with earnings from within the 50 states of the Union that does not originate from the 
government."

Through a detailed and very thorough analysis of both enacted law and IRS behavior unrefuted by any of the 100,000 
people who have downloaded the book, including present and former (after they learn the truth!) employees of the 
Treasury and IRS, it reveals why Subtitle A of the Internal Revenue Code is private law/special law that one only 
becomes subject to by engaging in an excise taxable activity such as a "trade or business", which is a type of federal 
employment and agency that puts people under federal jurisdiction who would not otherwise be subject.  It proves using 
the government's own laws and publications and court rulings that for everyone in states of the Union who has not 
availed themselves of this excise taxable privilege of federal employment/agency, Subtitle A of the I.R.C. is not "law" 
and does not require the average American domiciled in states of the Union to pay a "tax" to the federal government.  
The book also explains how Social Security is the de facto mechanism by which "taxpayers" are recruited, and that the 
program is illegally administered in order to illegally expand federal jurisdiction into the states using private law.  This 
book does not challenge or criticize the constitutionality of any part of the Internal Revenue Code nor any state revenue 
code, but simply proves that these codes are being misrepresented and illegally enforced by the IRS and state revenue 
agencies against persons who are not their proper subject.  This book might just as well be called The Emperor Who Had 
No Clothes because of the massive and blatant fraud that it exposes on the part of our public servants.

 
"But Dad, the emperor is naked!"
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Five years of continuous research by the author(s) and  their readers went into writing this very significant and incredible 
book. This book is very different from most other tax books because:

1.  The book is written in part by our tens of thousands of readers and growing...THAT'S YOU!  We invite and 
frequently receive good new ideas and materials from legal researchers and ordinary people like YOU, and when 
we get them, we add them to the book after we research and verify them for ourselves to ensure their accuracy.  
Please keep your excellent ideas coming, because this is a team effort, guys!

2.  We use words right out of the government's own mouth, in most cases, as evidence of most assertions we make.  If 
the government calls the research and processes found in this book frivolous, they would have to call the 
Supreme Court, the Statutes at Large, the Treasury Regulations (26 C.F.R.) and the U.S. Code frivolous, because 
everything derives from these sources.

3.  Ever since the first version was published back in Nov. 2000, we have invited, and even begged, the government 
continually and repeatedly, both on our website and in our book and in correspondence with the IRS and the 
Senate Finance Committee (click here to read our letter to Senator Grassley under "Political Activism"), and in 
the We The People Truth in Taxation Hearings to provide a signed affidavit on government stationary along with 
supporting evidence that disproves anything in this book .  We have even promised to post the government's 
rebuttal on our web site unedited because we are more interested in the truth than in our own agenda.  Yet, some 
criminal public servants  have consistently and  steadfastly refused their legal duty under the First 
Amendment Petition Clause to answer our concerns and questions, thereby hiding from the truth and obstructing 
justice in violation of 18 U.S.C. Chapter 73.  By their failure to answer they have defaulted and admitted to the 
complete truthfulness of this book pursuant to Federal Rule of Civil Procedure 8(d). If the "court of public 
opinion" really were a court, and if the public really were fully educated about the law as it is the purpose of this 
book to bring about, the IRS and our federal government would have been convicted long ago of the following 
crimes by their own treasonous words and actions thoroughly documented in this book (click here for more 
details): 

�❍     Establishment of the U.S. government as a "religion" in violation of First Amendment (see 
section 4.3.2 of this book and our article entitled: Our Government has Become Idolatry and 
a False Religion)

�❍     Obstruction of justice under 18 U.S.C. Chapter 73
�❍     Conspiracy against rights under 18 U.S.C. §241
�❍     Extortion under 18 U.S.C. §872 .
�❍     Wrongful actions of Revenue Officers under 26 U.S.C. §7214
�❍     Engaging in monetary transactions derived from unlawful activity under 18 U.S.C. §1957
�❍     Mailing threatening communications under 18 U.S.C. §876
�❍     False writings and fraud under 18 U.S.C. §1018
�❍     Taking of property without due process of law under 26 CFR §601.106(f)(1)
�❍     Fraud under 18 U.S.C. §1341
�❍     Continuing financial crimes enterprise (RICO) under 18 U.S.C. §225
�❍     Conflict of interest of federal judges under 28 U.S.C. §455
�❍     Treason under Article III, Section 3, Clause 1 of the U.S. Constitution
�❍     Breach of fiduciary duty in violation of 26 CFR 2635.101, Executive order order 12731, and 

Public Law 96-303
�❍     Peonage and obstructing enforcement under Thirteenth Amendment,  18 U.S.C. §1581 and 

42 U.S.C. §1994
�❍     Bank robbery under 18 U.S.C. §2113 ( in the case of fraudulent notice of levies)

4.  We keep the level of the writing to where a person of average intelligence and no legal background can 
understand and substantiate the claims we are making for himself.

5.  We show you how and where to go to substantiate every claim we make and we encourage you to check the facts 
for yourself so you will believe what we say is absolutely accurate and truthful.

6.  All inferences made are backed up by extensive legal research and justification, and therefore tend to be more 
convincing and authoritative and understandable than most other tax books.  We assume up front that you will 
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question absolutely every assertion that we make because we encourage you to do exactly that, so we try to 
defend every assertion in advance by answering the most important questions that we think will come up.  We try 
to reach no unsubstantiated conclusions whatsoever and we avoid the use of personal opinions or anecdotes or 
misleading IRS publications.  Instead, we always try to back up our conclusions with evidence or an authoritative 
government source such as a court cite or a regulation or statute or quotes from the authors of the law themselves, 
and we verify every cite so we don't destroy our credibility with irrelevant or erroneous data or conclusions.  
Frequent corrections and feedback from our 100,000 readers (and growing) also helps considerably to ensure 
continual improvements in the accuracy and authority and credibility of the document.

7.  Absolutely everything in the book is consistent with itself and we try very hard not to put the reader into a state of 
"cognitive dissonance", which is a favorite obfuscation technique of our public dis-servants and legal profession.  
No part of this book conflicts with any other part and there is complete "cognitive unity".  Every point made 
supports and enhances every other point.  If the book is truthful, then this must be the case.  A true statement 
cannot conflict with itself or it simply can't be truthful. 

8.  With every point we make, we try to answer the question of "why" things are the way they are so you can 
understand our reasoning.  We don't flood you with a bunch of rote facts to memorize without explaining why 
they are important and how they fit in the big picture so you can decide for yourself whether you think it is worth 
your time to learn them.  That way you can learn to think strategically, like most lawyers do.

9.  We practice exactly what we preach and what we put in the book is based on lessons learned actually doing what 
is described.  That way you will believe what we say and see by our example that we are very sincere about 
everything that we are telling you.  Since we aren't trying to sell you anything, then there can't be any other 
agenda than to help you learn the truth and achieve personal freedom.

10.  This is also the ONLY book that explains and compares all the major theories and tax honesty groups and sifts 
the wheat from the chaff to extract the "best of breed" approach from each advocate which has the best 
foundation in law and can most easily be defended in court.

11.  The entire book, we believe, completely, truthfully, and convincingly answers the following very important 
question:

"How can we interpret and explain the Internal Revenue Code in a way that makes it completely 
lawful and Constitutional, both from the standpoint of current law and from a historical perspective?"

If you don't have a lot of time to read EVERYTHING, we recommend reading at least the following chapters in the 
order listed: 1, 3, 4, 5 (these are mandatory).

TESTIMONIALS:  Click here to hear what people are saying about this book!

If you are from the government and think that this book might be encouraging some kind of illegal activity, click here to 
find a rebuttal of such an accusation and detailed research on why we are not subject to state or federal jurisdiction for 
anything related to this website or our ministry.

Please don't call or email us to ask to purchase a hardcopy of the book because we aren't in the publishing business 
and we DON'T sell ANYTHING, including this book.  We emphasize that this is a non-profit CHRISTIAN 
MINISTRY and NOT a business of any kind. Absolutely no commercial or business activity may be linked to this 
website or our materials.  We don't ever want any of our writings to be classified as commercial speech and thereby 
subjected to government censorship.  

You can easily and inexpensively make your own copy of the book at any Kinkos or printing store if you follow the 
instructions on its cover sheet or at the beginning of the Table of Contents.

Our sincere thanks go to our volunteers for offering server space for our Fast Mirror Sites! 

 

http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm (3 of 26) [1/8/2007 7:47:01 AM]

http://assembler.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26.html
http://famguardian.org/TaxFreedom/Testimonials/General/GreatIRSHoax.htm
http://famguardian.org/SovImmunity.htm
http://famguardian.org/TaxFreedom/CitesByTopic/CommercialSpeechDoctrine.htm
http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax20070103tocs.pdf


The Great IRS Hoax:  Why We Don't Owe Income Tax

  Why are you here?---WE KNOW!  Click here to find out! 

FAST MIRROR SITE #1 
(PREFERRED)

SLOW MAIN SERVER  
(LAST RESORT)

DOWNLOAD  
THE GREAT IRS HOAX:   

WHY WE DON'T OWE INCOME TAX 
(last updated 3JAN07,  
ver. 4.29, 14.9Mbytes)

DOWNLOAD 
THE GREAT IRS HOAX:   

WHY WE DON'T OWE INCOME TAX 
(last updated 3JAN07,  
ver. 4.29, 14.9Mbytes)

If you are on a slow dial-up line and can't download our large book, or if you would like this 
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document
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2 U.S. Government Background 128 1,432

3 Legal Authority for Income Taxes in the United States 173 1,833

4 Know Your Citizenship Status and Rights! 376 4,424

5 The Evidence:  Why We Aren't Liable to File Returns or Pay 
Income Tax 539 5,467

6 History of Federal Government Income Tax Fraud, Racketeering, 
and Extortion in the U.S.A. 179 1,864

7 Case Studies 45 420

8 Resources for Tax Freedom Fighters 9 97

9 Definitions 14 220

The Great IRS Hoax book draws on works from several prominent sources and authors, such as:

1.  The U.S. Constitution.
2.  The Family Constitution
3.  Amendments to the U.S. Constitution.
4.  The Declaration of Independence.
5.  The United States Code (U.S.C.), Title 26 (Internal Revenue Code), both the current version and amended past 

versions.
6.  U.S. Supreme Court Cases.
7.  U.S. Tax Court findings.
8.  The Code of Federal Regulations (CFR), Title 26, both the current version and amended past versions.
9.  IRS Forms and Publications (directly from the IRS Website at http://www.irs.gov).

10.  U.S. Treasury Department Decisions.
11.  Federal District Court cases.
12.  Federal Appellate (circuit) court cases.
13.  Several websites.
14.  A book entitled Losing Your Illusions by Gordon Phillips of Private Arena (http://privatearena.com/).
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15.  A book entitled IRS Humbug, by Frank Kowalik.
16.  A book entitled Federal Mafia, by Irwin Schiff (http://paynoincometax.com).
17.  A book entitled Constitutional Income, by Phil Hart (http://constitutionalincome.com/).
18.  Case studies of IRS enforcement tactics (http://www.neo-tech.com/irs-class-action/).
19.  Case studies of various tax protester groups.
20.  The IRS' own publications about Tax Protesters.
21.  A book entitled Why No One is Required to File Tax Returns by William Conklin (http://www.anti-irs.com)
22.  Writings of Thomas Jefferson, the author of the Declaration of Independence.
23.  Department of Justice, Tax Division, Criminal Tax Manual
24.  Several other books mentioned on our Recommended Reading page.

Below is a complete outline of the content of this very extensive work:

 PREFACE

Testimonials
Preface
Conventions Used Consistently Throughout This Book
Table of Contents
Table of Authorities

Cases
Statutes
Regulations
Other Authorities

Index
Revision History

 1. INTRODUCTION 

1.1  Help!  Where can I get help with my tax problem?
1.2 Summary of the Purpose of this document
1.3 Who Is This Document Intended To Help?
1.4 Why Should I Believe This Book or Your Website?

1.4.1 Mission statement
1.4.2 Motivation and Inspiration
1.4.3 Ministry
1.4.4 Schooling
1.4.5 Criticism
1.4.6 Pricing
1.3.7 Frequently Asked Questions About Us

1.4.7.1  Question 1:  Do you file 1040 forms?
1.4.7.2  Question 2:  Do you have any court cites favorable to your position?
1.4.7.3  Question 3:  Isn't it a contradiction for you to be working for the 
government on the one hand and criticizing the government on the other hand.
1.4.7.4  Question 4:  Isn't it a contradiction to be paid by the very tax dollars from 
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the government that you tell people not to pay?
1.4.7.5  Question 5:  Do you have to quote the Bible so much?
1.4.7.6  Question 6: Aren't you endangering yourself by criticizing government?
1.4.7.7 Question 7:  How come I can't select or copy text from the electronic version 
of this document?
1.4.7.8 Question 8:  I'm afraid to act on the contents of this book.  What should I do?

1.5 Who Is Really Liable for the Income Tax? 
1.6 Amazing Facts About the Income Tax 
1.7 So if citizens don't need to pay income tax, how could so many people be fooled for so long? 
1.8 Our Own Ignorance, Laziness, Arrogance, Disorganization, and Apathy: Public Enemy #1 
1.9 Political "Tax" Prisoners
1.10 What Attitude are Christians Expected to Have About This Document? 

1.10.1 Jesus Christ, Son of God, was a tax protester!
1.10.2 The Fifth Apostle Jesus Called and the first "Sinner" Called to Repentance Were Tax 
Collectors
1.10.3  The FIRST to Be Judged By God Will Be Those Who Took the Mark of the Beast:  The 
Socialist (Social) Security Number
1.10.4 Our obligations as Christians
1.10.5 Civil Disobedience to Corrupt Governments is a Biblical Mandate
1.10.6 Why you can't trust Lawyers and Most Politicians
1.10.7 How can I wake up fellow Christians to the truths in this book?

1.11 Common Objections to the Recommendations In This Document 

1.11.1 Why can't you just pay your taxes like everyone else? 
1.11.2 What do you mean my question is irrelevant? 
1.11.3  How Come my Accountant or Tax Attorney Doesn't Know This?
1.11.4 Why Doesn't the Media Blow the Whistle on This? 
1.11.5 Why Won't the IRS and the US Congress Tell Us The Truth? 
1.11.6 But how will government function if we don't pay?
1.11.7 What kind of benefits could the government provide without taxes?
1.11.8 I Believe You But I'm Too Afraid to Confront the IRS
1.11.9 The Views Expressed in This Book are Overly Dogmatic or Extreme 

1.12 Analysis of financial impact of ending federal income taxes

 2. U.S. GOVERNMENT BACKGROUND 

2.1 Code of Ethics for Government Service 
2.2 The Limited Powers and Sovereignty of the United States Government 
2.3 Thomas Jefferson on Property Rights and the Foundations of Government 
2.4 The Freedom Test

2.4.1 Are You Free or Do You Just Think You Are? 
2.4.2 Key to Answers
2.4.3 Do You Still Think You Are Free? 

2.5 14 Signposts to Slavery
2.6  The Mind-Boggling Burden to Society of Slavery to the Income Tax
2.7 America: Home of the Slave and Hazard to the Brave 

2.7.1 Karl Marx's Communist Manifesto: Alive and Well In America 
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2.7.2 Public (Government) Schooling 
2.7.3 The Socialist Plan to Make America Communist
2.7.4 IRS Secret Police/KGB in Action!

2.8 Sources of Government Tyranny and Oppression 

2.8.1 Deception: The religion of Satan and our government
2.8.2 Presumption
2.8.3 Illegal Acts and Legal Obfuscation
2.8.4 Propaganda, and Political Warfare
2.8.5 Compelled Income Taxes on Labor (slavery!)
2.8.6 The Socialist (Social) Security Number: Mark of the Beast 

2.8.6.1 Coercion: The Enumeration At Birth Program 
2.8.6.2 Coercion: Denying Benefits for Those who Refuse to Provide Socialist 
Security Numbers 

2.8.7  National ID Cards
2.8.8 Paper Money 

2.8.8.1 What is Money?
2.8.8.2 The Founders Rejected Paper Currency 
2.8.8.3 War of Independence Fought Over Paper Money 
2.8.8.4 President Thomas Jefferson: Foe of Paper Money 
2.8.8.5 Wealth confiscation through inflation 
2.8.8.6 The Most Dangerous Man in the Mid South
2.8.8.7 What Type of "Money" Do You Pay Your Taxes With To the IRS? 

2.8.9 The Federal Reserve 

2.8.9.1 The Federal Reserve System Explained 
2.8.9.2 Lewis v. United States Ruling 
2.8.9.3 Federal Reserve Never Audited 

2.8.10 Debt
2.8.11 Surrendering Freedoms in the Name of Government-Induced Crises
2.8.12 Judicial Tyranny

2.8.12.1 Conflict of Interest and Bias of Federal Judges
2.8.12.2 Sovereign Immunity
2.8.12.3 Cases Tried Without Jury
2.8.12.4 Attorney Licensing
2.8.12.5 Protective Orders
2.8.12.6 "Frivolous" Penalties
2.8.12.7 Non-publication of Court Rulings

2.8.12.7.1 Background
2.8.12.7.2 Publication Procedures Have Been Changed Unilaterally
2.8.12.7.3 Publication is Essential to a Legal System Based on 
Precedent
2.8.12.7.4 Citizens in a Democracy are Entitled to Consistent 
Treatment From the Courts
2.8.12.7.5 Operational Realities of Non-publication
2.8.12.7.6 Impact of Non-publication Inside the Courts
2.8.12.7.7 Openness
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2.8.12.7.8 Constitutional Considerations
2.8.12.7.9 Opinions Are Necessary, Even in "Insignificant Matters"
2.8.12.7.10 Impact on the Legal System in Society
2.8.12.7.11 Questions to Ponder

2.9 The Social Security Fraud 

2.9.1  Social Security is NOT a Contract!
2.9.2 Social Security is Voluntary Not Mandatory 
2.9.3 A Legal Con Game (Forbes Magazine, March 27, 1995) 
2.9.4 The Legal Ponzi Scheme (Forbes Magazine, October 9, 1995) 
2.9.5 The Social Security Mess: A Way Out, (Reader's Digest, December 1995) 

2.10 They Told The Truth!: Amazing Quotes About the U.S. Government 

2.10.1 ...About The Internal Revenue Service 
2.10.2 ...About Social Security 
2.10.3 ...About The Law 
2.10.4 ...About Money, Banking & The Federal Reserve 
2.10.5 ...About the New World Order 
2.10.6 ...About the "Watchdog Media" 
2.10.7 ...About Republic v. Democracy 
2.10.8 ...About Citizens, Politicians and Government 
2.10.9 ...About Liberty, Slavery, Truth, Rights & Courage

2.11 Bill of No Rights| 
2.12 Am I A Bad American?-Absolutely Not!  
2.13 How to Teach Your Child About Politics 
2.14  If Noah Were Alive Today 
2.15 Prayer at the Opening of the Kansas Senate 
2.16 The Ghost of Valley Forge 
2.17 Last Will and Testament of Jesse Cornish 
2.18 America? 
2.19 Grateful Slave 
2.20  Economics 101

 3. LEGAL AUTHORITY FOR INCOME TAXES IN THE UNITED STATES 

3.1 Quotes from Thomas Jefferson on the Foundations of Law and Government
3.2  Biblical Law:  The Foundation of ALL Law
3.3 The Purpose of Law
3.4 Natural Law
3.5 The Law of Tyrants
3.6 Basics of Federal Laws 

3.6.1 Precedence of Law
3.6.2 Legal Language: Rules of Statutory Construction 
3.6.3 How Laws Are Made
3.6.4 Positive Law
3.6.5 Discerning Legislative Intent and Resolving conflicts between the U.S. Code and the Statutes 
At Large (SAL)

3.7 Declaration of Independence 
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3.7.1 Dysfunctional Government 
3.7.2 God Given Rights 
3.7.3 Taxation Without Consent 

3.8 U.S. Constitution 

3.8.1 Constitutional Government 
3.8.2 Enumerated Powers, Four Taxes & Two Rules 
3.8.3 Constitutional Taxation Protection 
3.8.4 Colonial Taxation Light 
3.8.5 Taxation Recapitulation 
3.8.6 Direct vs. Indirect Taxes
3.8.7 Article I, Section 8, Clauses 1 and 3: The Power to Tax and Regulate Commerce
3.8.8 Bill of Rights

3.8.8.1 1st Amendment: The Right to Petitioner the Government for Redress of 
Grievances
3.8.8.2 4th Amendment: Prohibition Against Unreasonable Search and Seizure 
Without Probable Cause 
3.8.8.3 5th Amendment: Compelling Citizens to Witness Against Themselves

3.8.8.3.1 Introduction
3.8.8.3.2 More IRS Double-Speak/Illogic
3.8.8.3.3 The Privacy Act Notice
3.8.8.3.4 IRS Deception in the Privacy Act Notice
3.8.8.3.5 IRS Fear Tactics to Keep You "Volunteering"
3.8.8.3.6 Jesus' Approach to the 5th Amendment Issue
3.8.8.3.7 Conclusion

3.8.8.4 6th Amendment: Rights of Accused in Criminal Prosecutions 
3.8.8.5 10th Amendment: Reservation of State’s Rights

3.8.9 13th Amendment: Abolition of Slavery 
3.8.10 14th Amendment: Requirement for Due Process to Deprive Of Property 
3.8.11 16th Amendment: Income Taxes 

3.8.11.1 Legislative Intent of the 16th Amendment According to President William 
H. Taft
3.8.11.2 Understanding the 16th Amendment 
3.8.11.3 History of the 16th Amendment 
3.8.11.4 Fraud Shown in Passage of 16th Amendment 
3.8.11.5 What Tax Is Parent To The Income Tax? 
3.8.11.6 Income Tax DNA - Government Lying, But Not Perjury? 
3.8.11.7 More Government Lying, Still Not Perjury? 
3.8.11.8 There Can Be No Unapportioned Direct Tax 
3.8.11.9 The Four Constitutional Taxes 
3.8.11.10 Oh, What Tangled Webs We Weave... 
3.8.11.11 Enabling Clauses 

3.9 U.S. Code (U.S.C.) Title 26: Internal Revenue Code (IRC)

3.9.1 Word Games: Deception Using Definitions 

3.9.1.1 "citizen" (undefined)
3.9.1.2 "Compliance" (undefined)
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3.9.1.3 "Domestic corporation" (in 26 U.S.C. §7701(a)(4)) 
3.9.1.4 " Employee" (in 26 U.S.C. §7701) 
3.9.1.5 "Foreign corporation" (in 26 U.S.C. §7701(a)(5)) 
3.9.1.6 " Employer" (in 26 U.S.C. §3401) 
3.9.1.7 "Gross Income"(26 U.S.C. Sec. 71-86)
3.9.1.8 "Includes" and "Including" (26 U.S.C. §7701(c))
3.9.1.9 "Income"
3.9.1.10 "Individual" (never defined)
3.9.1.11 “Levy” (in 26 U.S.C. §7701(a)(21))
3.9.1.12 "Liable" (undefined)
3.9.1.13 "Must" means "May"
3.9.1.14 "Nonresident alien" (26 U.S.C. . §7701(b)(1)(B))
3.9.1.15 "Person" (26 U.S.C. . §7701(a)1)
3.9.1.16 "Personal services" (not defined)
3.9.1.17 "Required"
3.9.1.18 "Shall" actually means "May"
3.9.1.19 "State" (in 26 U.S.C. §7701) 
3.9.1.20 "Tax" (not defined)
3.9.1.21 "Taxpayer" (in 26 U.S.C. §7701)
3.9.1.22 "Taxpayer" (in 26 U.S.C. §7701)
3.9.1.23 "United States" (in 26 U.S.C. §7701) 
3.9.1.24 "U.S. Citizen" 
3.9.1.25 "Voluntary" (undefined)
3.9.1.26 "Wages" (in 26 U.S.C. . §3401(a))
3.9.1.27 "Withholding agent" (in 26 U.S.C. §7701) 

3.9.2 26 USC Sec. 1: Tax Imposed 
3.9.3 26 USC Sec. 61: Gross Income 
3.9.4 26 USC Sec. 63: Taxable Income Defined 
3.9.5 26 USC Sec. 861: Source Rules and Other Rules Relating to FOREIGN INCOME
3.9.6 26 USC Sec. 871: Tax on nonresident alien individuals
3.9.7 26 USC Sec. 872: Gross income
3.9.8 26 USC Sec. 3405: Employer Withholding 
3.9.9 26 USC Sec. 6702: Frivolous Income Tax Return 
3.9.10 26 USC Sec. 7201: Attempt to Evade or Defeat Tax 
3.9.11 26 USC Sec. 7203: Willful Failure to File Return, Supply Information, or Pay Tax 
3.9.12 26 USC Sec. 7206: Fraud and False Statements

3.10 U.S. Code Title 18: Crimes and Criminal Procedure

3.10.1 18 U.S.C. 6002-6003

3.11 U.S. Code Title 5, Sections 551 through 559: Administrative Procedures Act 
3.12 Code of Federal Regulations (CFR) Title 26 

3.12.1 How to Read the Income Tax Regulations
3.12.2 Types of Federal Tax Regulations

3.12.2.1 Treasury Regulations
3.12.2.2 "Legislative" and "interpretive" Regulations
3.12.2.3 Procedural Regulations

3.12.3  You Cannot Be Prosecuted for Violating an Act Unless You Violate It’s Implementing 
Regulations
3.12.4 Part 1, Subchapter N of the 26 Code of Federal Regulations 
3.12.5 26 CFR Sec. 1.861-8(a): Taxable Income 
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3.12.6 26 CFR Sec. 1.861-8T(d)(2)(ii)(A): Exempt income 
3.12.7 26 CFR Sec. 1.861-8T(d)(2)(iii): Income Not Exempt from Taxation 
3.12.8 26 CFR Sec. 1.861-8(f)1: Determination of Taxable Income
3.12.9 26 CFR Sec. 1.863-1: Determination of Taxable Income 
3.12.10 26 CFR Sec. 31: Employment Taxes and Collection of Income Taxes at the Source 
3.12.11 26 CFR Sec. 31.3401(c)-1: Employee 

3.13 Treasury Decisions and Orders

3.13.1 Treasury Delegation of Authority Order 150-37: Always Question Authority!
3.13.2  Treasury Decision Number 2313: March 21, 1916

3.14 Supreme Court Cases Related To Income Taxes in the United States 

3.14.1 1818:  U.S. v. Bevans (16 U.S. 336)
3.14.2 1883: Butchers' Union Co. v. Crescent City Co. (111 U.S. 746)
3.14.3 1894: Caha v. United States (152 U.S. 211)
3.14.4 1895: Pollack v. Farmer's Loan and Trust Company (157 U.S. 429, 158 U.S. 601)
3.14.5 1900: Knowlton v. Moore (178 U.S. 41)
3.14.6 1901: Downes v. Bidwell (182 U.S. 244)
3.14.7 1906: Hale v. Henkel (201 U.S> 43) 
3.14.8 1911: Flint v. Stone Tracy Co. (220 U.S. 107)
3.14.9 1914: Weeks v. U.S.  (232 U.S. 383)
3.14.10 1916: Brushaber vs. Union Pacific Railroad (240 U.S. 1)
3.14.11 1916: Stanton v. Baltic Mining (240 U.S. 103)
3.14.12 1918: Peck v. Lowe (247 U.S. 165 )
3.14.13 1920: Evens v. Gore (253 U.S. 245)
3.14.14 1920: Eisner v. Macomber (252 U.S. 189)
3.14.15 1922: Bailey v. Drexel Furniture Co. (259 U.S. 20)
3.14.16 1924: Cook v. Tait (265 U.S. 47)
3.14.17 1930: Lucas v. Earl (281 U.S. 111)
3.14.18 1935: Railroad Retirement Board v. Alton Railroad Company (295 U.S. 330)
3.14.19 1938:  Hassett v. Welch (303 U.S. 303)
3.14.20 1945: Hooven & Allison Co. v. Evatt (324 U.S. 652)
3.14.21 1959: Flora v. U.S. (362 U.S. 145)
3.14.22 1960: U.S. v. Mersky (361 U.S. 431)
3.14.23 1961: James v. United States (366 US 213, p. 213, 6L Ed 2d 246)
3.14.24 1970: Brady v. U.S. (379 U.S. 742)
3.14.25 1974:  California Bankers Association v. Shultz (416 U.S. 25)
3.14.26 1975: Garner v. U.S. (424 U.S. 648)
3.14.27 1976:  Fisher v. United States (425 U.S. 391)
3.14.28 1978: Central Illinois Public Service Co. v. United States (435 U.S. 21)
3.14.29 1985:  U.S. v. Doe (465 U.S. 605)
3.14.30 1991: Cheek v. United States (498 U.S. 192)
3.14.31 1992: United States v. Burke (504 U.S. 229, 119 L Ed 2d 34, 112 S Ct. 1867)
3.14.32 1995: U.S. v. Lopez (000 U.S. U10287)

3.15 Federal District and Circuit Court Cases

3.15.1 Commercial League Assoc. v. The People, 90 Ill. 166
3.15.2 Jack Cole Co. vs. Alfred McFarland, Sup. Ct. Tenn 337 S.W. 2d 453
3.15.3 1916: Edwards v. Keith 231 F 110, 113 
3.15.4 1925:  Sims v. Ahrens, 271 SW 720
3.15.5 1937:  Stapler v. U.S., 21 F. Supp. AT 739
3.15.6 1937:  White Packing Co. v. Robertson, 89 F.2d 775, 779 the 4th Circuit Court
3.15.7 1939: Graves v. People of State of New York (306 S.Ct. 466)
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3.15.8 1943: Helvering v. Edison Brothers' Stores, 8 Cir. 133 F2d 575
3.15.9 1946: Lauderdale Cemetary Assoc. v. Mathews, 345 PA 239, 47 A. 2d 277, 280
3.15.10 1947: McCutchin v. Commissioner of IRS, 159 F2d 472 5th Cir. 02/07/1947 
3.15.11 1952:  Anderson Oldsmobile , Inc. vs Hofferbert, 102 F. Supp. 902
3.15.12 1955: Oliver v. Halstead, 196 VA 992, 86 S.E. 2d 858 
3.15.13 1958: Lyddon Co. vs. U.S., 158 Fed. Supp 951
3.15.14 1960: Commissioner of IRS v. Duberstein, 80 5. Ct. 1190
3.15.15 1962:  Simmons v. United States, 303 F.2d 160
3.15.16 1969: Conner v. U.S. 303 F. Supp. 1187 Federal District Court, Houston
3.15.17 1986: U.S. v. Stahl, 792 F.2d 1438

3.16 IRS Publications 
3.17 Topical Legal Discussions

3.17.1 Uncertainty of the Federal Tax Laws 
3.17.2 Reasonable Cause 
3.17.3 The Collective Entity Rule
3.17.4 Due Process

3.17.4.1 What is Due Process of Law?
3.17.4.2  Due process principles and tax collection
3.17.4.3 Substantive Rights and Essentials of Due Process

3.17.5 There's No Duty To Convert Money Into Income 
3.17.6 What's Income and Why Does It Matter? 
3.17.7 The President's Role In Income Taxation 
3.17.8 A Historical Perspective on Income Taxes

 4. KNOW YOUR CITIZENSHIP STATUS AND RIGHTS! 

4.1 Natural Order
4.2 Rights v. Privileges

4.2.1 Rights Defined and Explained
4.2.2 What is the Difference Between a “Right” and a “Privilege”?
4.2.3 Fundamental Rights: Granted by God and Cannot be Regulated by the Government
4.2.4 The Two Classes of Rights: Civil and Political
4.2.5 Why we MUST know and assert our rights and can't depend on anyone to help us
4.2.6 Why you shouldn't cite federal statutes as authority for protecting your rights

4.3 Government

4.3.1  What is government?
4.3.2  Biblical view of taxation and government
4.3.3  The purpose of government: Protection of the weak from harm and evil
4.3.4  Equal protection
4.3.5  How government and God compete to provide "protection"
4.3.6  Separation of powers doctrine
4.3.7  "Sovereign"="Foreign"="Alien"
4.3.8  The purpose of income taxes: government protection of the assets of the wealthy
4.3.9 Why all man-made law is religious in nature
4.3.10 The Unlimited Liability Universe
4.3.11  The result of following government's laws instead of God's laws is slavery, servitude, and 
captivity
4.3.12  Government-instituted slavery using "privileges"
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4.3.13  Our Government has become idolatry and a false religion
4.3.14  Socialism is Incompatible with Christianity
4.3.15  All Governments are Corporations
4.3.16  How public servants eliminate or hide the requirement for "consent" to become "Masters"

4.3.16.1 Rigging government forms to prejudice our rights
4.3.16.2 Misrepresenting the law in government publications
4.3.16.3 Automation
4.3.16.4 Concealing the real identities of government wrongdoers
4.3.16.5 Making it difficult, inconvenient, or costly to obtain information about 
illegal government activities
4.3.16.6 Ignoring correspondence and/or forcing all complaints through an 
unresponsive legal support staff that exasperates and terrorizes "customers"
4.3.16.7 Deliberately dumbing down and propagandizing government support 
personnel who have to implement the law
4.3.16.8 Creating or blaming a scapegoat beyond their control
4.3.16.9 Terrorizing and threatening, rather than helping, the ignorant

4.3.17 Why good government demands more than just "obeying the law"

4.4 The Constitution is Supposed to Make You the SOVEREIGN and the Government Your Servant

4.4.1  The Constitution does not bind citizens
4.4.2  The Constitution as a Legal Contract
4.4.3  How the Constitution is Administered by the Government
4.4.4   If the Constitution is a Contract, why don't we have to sign it and how can our predecessors 
bind us to it without our signature?
4.4.5  Authority delegated by the Constitution to Public Servants
4.4.6  Voting by Congressman
4.4.7  Our Government is a band of robbers and thieves, and murderers!
4.4.8  Oaths of Public Office
4.4.9  Tax Collectors
4.4.10  Oaths of naturalization given to aliens
4.4.11  Oaths given to secessionists and corporations
4.4.12  Oaths of soldiers and servicemen
4.4.13  Treaties
4.4.14  Government Debts
4.4.15  Our rulers are a secret society!
4.4.16  The agenda of our public servants is murder, robbery, slavery, despotism, and oppression

4.5 The U.S.A. is a Republic, Not a Democracy

4.5.1  Republican mystery
4.5.2 Military Intelligence
4.5.3 Sovereign power
4.5.4 Government's purpose
4.5.5 Who holds the sovereign power?
4.5.6 Individually-held God-given unalienable Rights
4.5.7 A republic's covenant
4.5.8 Divine endowment
4.5.9 Democracies must by nature be deceptive to maintain their power
4.5.10 Democratic disabilities
4.5.11 Collective self-destruction
4.5.12 The "First" Bill of Rights
4.5.13 The mandate remains
4.5.14 What shall we do?
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4.5.15 Sorry, Mr. Franklin, "We're All Democrats Now"

4.5.15.1 Introduction
4.5.15.2 Transition to Democracy
4.5.15.3 Current Understanding
4.5.15.4 Democracy Subverts Liberty and Undermines Prosperity
4.5.15.5 Foreign Affairs and Democracy
4.5.15.6 Foreign Policy, Welfare, and 9/11
4.5.15.7 Paying for Democracy
4.5.15.8 Confusion Regarding Democracy
4.5.15.9 The Way Out

4.5.16 Summary

4.6 The Three Definitions of "United States"
4.7 Two Political Jurisdictions:  “National government” vs “General/federal government”
4.8 The Federal Zone
4.9  Police Powers
4.10 "Resident", "Residence" and "Domicile"
4.11 Citizenship

4.11.1 Introduction
4.11.2 Sovereignty
4.11.3 "Citizens" v. "Nationals"
4.11.4 Two Classes and Four Types of American Citizens 
4.11.5 Federal citizens

4.11.5.1  Types of citizenship under federal law
4.11.5.2  History of federal citizenship
4.11.5.3  Constitutional Basis of federal citizenship
4.11.5.4  The voluntary nature of citizenship: Requirement for "consent" and "intent"
4.11.5.5  How you unknowingly volunteered to become a "citizen of the United 
States" under federal statutes
4.11.5.6  Presumptions about "citizen of the United States" status
4.11.5.7  Privileges and Immunities of U.S. citizens
4.11.5.8  Definitions of federal citizenship terms
4.11.5.9  Further study

4.11.6 State Citizens/Nationals 
4.11.7 Citizenship and all political rights are exercised are INVOLUNTARILY exercised and 
therefore CANNOT be taxable and cannot be called "privileges"

4.11.7.1 Voting
4.11.7.2  Paying taxes
4.11.7.3  Jury Service
4.11.7.4  Citizenship

4.11.8 "Nationals" and "U.S. Nationals

4.11.8.1 Legal Foundations of "national" Status
4.11.8.2 Voting as a "national" or "state national"
4.11.8.3 Serving on Jury Duty as a "national" or "state national"
4.11.8.4 Summary of Constraints Applying to "national" status
4.11.8.5 Rebutted arguments against those who believe people born in the states of 
the Union are not "nationals"
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4.11.8.6 Sovereign Immunity of American Nationals

4.11.9 Rights Lost by Becoming a Federal Citizen
4.11.10 How do we lose our sovereignty and become U.S. citizens?
4.11.11 Expatriation

4.11.11.1  Definition
4.11.11.2  Right of expatriation
4.11.11.3 Compelled expatriation as a punishment for a crime
4.11.11.4 Amending your citizenship status to regain your rights: Don't expatriate!

4.11.12 How the Government Has Obfuscated the Citizenship Issue to Unwittingly Make Us All "U.
S. citizens"
4.11.13 Duties and Responsibilities of Citizens
4.11.14 Citizenship Summary

4.12 Two of You 
4.13 Contracts 
4.14 Our rights

4.14.1 No forced participation in Labor Unions or Occupational Licenses
4.14.2 Property Rights    
4.14.3 No IRS Taxes
4.14.4 No Gun Control
4.14.5 Motor Vehicle Driving
4.14.6 Church Rights
4.14.7 No Marriage Licenses

4.14.7.1 REASON #1:  The Definition of Marriage License Demands that we not 
Obtain One To Marry
4.14.7.2 REASON #2:  When You Marry With a Marriage License, You Grant the 
State Jurisdiction Over Your Marriage
4.14.7.3 REASON #3: When You Marry With a Marriage License, You Place 
Yourself Under a Body of Law Which is Immoral
4.14.7.4 REASON #4:  The Marriage License Invades and Removes God-Given 
Parental Authority
4.14.7.5 REASON #5:  When You Marry with a Marriage License, You Are Like a 
Polygamist
4.14.7.6 When does the State Have Jurisdiction Over a Marriage?
4.14.7.7 History of Marriage Licenses in America
4.14.7.8 What Should We Do?

4.15  Sources of government authority to interfere with your rights
4.16 A Citizens Guide to Jury Duty 

4.16.1 Jury Power in the System of Checks and Balances: 
4.16.2 A Jury's Rights, Powers, and Duties: 
4.16.3 Jurors Must Know Their Rights: 
4.16.4 Our Defense - Jury Power: 

4.17 The Buck Act of 1940 

4.17.1 The united States of America 
4.17.2 The "SHADOW" States of the Buck Act 
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4.18 Conflicts of Law: Violations of God's Laws by Man's Laws 
4.19 How Do We Assert Our First Amendment Rights and How Does the Government Undermine 
Them? 
4.20 The Solution

 5. THE EVIDENCE: WHY WE AREN'T LIABLE TO FILE RETURNS OR PAY INCOME TAX

5.1 Introduction to Federal Taxation

5.1.1 The Power to Create is the Power to Tax
5.1.2  You Don't Pay "Taxes" to the IRS: You are instead subsidizing socialism
5.1.3  Lawful Subjects of Constitutional Taxation within States of the Union
5.1.4  Direct Taxes Defined
5.1.5  The Internal Revenue Code subtitle A is an indirect excise tax
5.1.6  What type of Tax Are You Paying the IRS--Direct or Indirect?
5.1.7  The Income Tax: Constitutional or Unconstitutional?
5.1.8  Taxable persons and objects within the I.R.C. Subtitle A
5.1.9  The "Dual" nature of the Internal Revenue Code
5.1.10 Brief History of Court Rulings Which Establish Income Taxes on Citizens outside the 
"federal zone" as "Direct Taxes"
5.1.11 The "Elevator Speech" version of the federal income tax fraud

5.2 Federal Jurisdiction to Tax

5.2.1 Territorial Jurisdiction
5.2.2 Sovereignty:  Key to Understanding Federal Jurisdiction
5.2.3  Dual Sovereignty
5.2.4 The TWO sources of federal jurisdiction:  "Domicile" and "Contract"
5.2.5  "Public" v. "Private" employment: You really work for Uncle Sam and not Your Private 
Employer If You Receive Federal Benefits
5.2.6  Social Security: The legal vehicle for extending Federal Jurisdiction into the states using 
Private/contract law
5.2.7 Oaths of Allegiance: Source of ALL government jurisdiction over people
5.2.8 How Does the Federal Government Acquire Jurisdiction Over an Area?
5.2.9 Limitations on Federal Taxation Jurisdiction
5.2.10 "United States" in the Internal Revenue Code means "federal zone"
5.2.11 "State" in the Internal Revenue Code mans a "federal State" and not a Union State
5.2.12 "foreign" means outside the federal zone and “foreign income” means outside the country in 
the context of the Internal Revenue Code
5.2.13 Background on State v. Federal Jurisdiction
5.2.14 Constitutional Federal Taxes under the I.R.C. apply to Imports (duties), Foreign Income of 
Aliens and Corporations, and Domiciliaries Living Abroad
5.2.15  "Employee" in the Internal Revenue Code mans appointed or elected government officers
5.2.16 The 50 States are "Foreign Countries" and "foreign states" with Respect to the Federal 
Government
5.2.17 You're not a "citizen" under the Internal Revenue Code
5.2.19 Rebutted DOJ and Judicial Lies Regarding Federal Jurisdiction 

5.3 Know Your Proper Filing Status by Citizenship and Residency!

5.3.1 "Taxpayer" v. "Nontaxpayer"
5.3.2 A "return" is NOT a piece of paper within the I.R.C., it's a kickback of a federal payment
5.3.3 Summary of Federal Income Tax Filing Status by Citizenship and Residency.
5.3.4 What's Your Proper Federal Income Tax Filing Status?
5.3.5 Summary of State and Federal Income Tax Liability by Domicile and Citizenship
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5.3.6 How to Revoke Your Election to be Treated as a U.S. Resident and Become a Nonresident
5.3.7 What Are the Advantages and Consequences of Filing as a Nonresident  Citizen?
5.3.8 Tactics Useful for Employees of the U.S. Government

5.4 The Truth About "Voluntary" Aspect of Income Taxes 

5.4.1 The true meaning of "voluntary"
5.4.2  "Law" or "Contract"?

5.4.2.1 Public v. Private law
5.4.2.2 Why and how the government deceives you into believing that "private law" 
is "public law" in order to PLUNDER and ENSLAVE you unlawfully
5.4.2.3 Comity
5.4.2.4 Positive Law
5.4.2.5 Justice
5.4.2.6  Invisible consent: The Tool of Tyrants

5.4.3  Understanding Administrative Law
5.4.4 The three methods for exercising our Constitutional right to contract
5.4.5 Federalism
5.4.6 The Internal Revenue Code is not Public or Positive Law, but Private Law

5.4.6.2  Proof that the I.R.C. is not Positive Law
5.4.6.3 The "Tax Code" is a state-sponsored Religion, not a law
5.4.6.4  How you were duped into signing up to the contract and joining the state-
sponsored religion and what the contract says
5.4.6.5 Modern tax trials are religious "inquisitions" and not valid legal processes
5.4.6.6 How to skip out of "government church worship services"

5.4.7 No Taxation Without Consent
5.4.8 Why "domicile" and income taxes are voluntary

5.4.8.1  Definition
5.4.8.2  "Domicile"="allegiance" and "protection"
5.4.8.3  Domicile is a First Amendment choice of political affiliation
5.4.8.4  "Domicile" and "residence" compared
5.4.8.5  Choice of Domicile is a voluntary choice
5.4.8.6  Divorcing the "state": Persons with no domicile
5.4.8.7  You can only have one Domicile and that place and government becomes 
your main source of protection
5.4.8.8  Affect of domicile on citizenship and synonyms for domicile
5.4.8.9  It is idolatry for Christians to have an earthly domicile
5.4.8.10  Legal presumptions about domicile
5.4.8.11  How the government interferes with your ability to voluntarily choose a 
domicile
5.4.8.12  Domicile on government forms
5.4.8.13  The Driver's License Trap: How the state manufactures privileged 
"residents"

5.4.9 The IRS is NOT authorized to perform enforcement actions
5.4.10  I.R.C. Subtitle A is voluntary for those with no domicile in the District of Columbia and no 
federal employment
5.4.11 The money you send to the IRS is a Gift to the U.S. government
5.4.12 Taxes paid on One's Own Labor are Slavery
5.4.13 The word "shall" in the tax code actually means "may"
5.4.14 Constitutional Due Process Rights in the Context of Income Taxes
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5.4.14.1 What is Due Process of Law?
5.4.14.2 Violation of Due Process using "Presumptions"
5.4.14.3 Substantive Rights and Essentials of Due Process Background
5.4.14.4 Due Process principles and tax collection

5.4.15 IRS has NO Legal Authority to Assess You With an Income Tax Liability
5.4.16 IRS Has No Legal Authority to Assess Penalties on Subtitle A Income Taxes
5.4.17 No Implementing Regulations Authorizing Collection of Subtitles A through C income 
Taxes on Natural Persons
5.4.18 No Implementing Regulations for "Tax Evasion" or "Willful Failure to File" Under 26 U.S.
C. §§7201 or 7203!
5.4.19 The "person" addressed by criminal provisions of the IRC isn't you!
5.4.20  The Secretary of the Treasury Has NO delegated Authority to Collect Income Taxes in the 
50 States!
5.4.21 The Department of Justice has NO Authority to Prosecute IRC Subtitle A Income Tax 
Crimes!
5.4.22 The federal courts can't sentence you to federal prison for Tax crimes if you are a "U.S. 
citizen" and the crime was committed outside the federal zone
5.4.23 You Don't Have to Provide a Social Security Number on Your Tax Return
5.4.24 Your private employer Isn't authorized by law to act as a federal "withholding agent"
5.4.25 The money you pay to government is an illegal bribe to public officials
5.4.26 How a person can "volunteer" to become liable for paying income tax?
5.4.27 Popular illegal government techniques for coercing "consent"

5.4.27.1 Deceptive language and words of art
5.4.27.2 Fraudulent forms and publications
5.4.27.3 Political propaganda
5.4.27.4 Deception of private companies and financial institutions
5.4.27.5 Legal terrorism
5.4.27.6 Coercion of federal judges
5.4.27.7 Manipulation, licensing, and coercion of CPA's, Payroll clerks, Tax 
Preparers, and Lawyers

5.5 Why We Aren't Liable to File Tax Returns or Keep Records 

5.5.1 It's illegal and impossible to "file" your own tax return
5.5.2 Why God says you can't file tax returns
5.5.3  You're Not a "U.S. citizen" If You File Form 1040, You're an "Alien"!
5.5.4 You're NOT the "individual" mentioned at the top of the 1040 form if you are a "U.S. citizen" 
Residing in the "United States"**!
5.5.5 No Law Requires You to Keep Records
5.5.6 Federal courts have NO statutory authority to enforce criminal provisions of the Internal 
Revenue Code outside the federal zone
5.5.7 Objections to filing based on Rights
5.5.8 Do We Have to Sign the 1040 Form Under Penalty of Perjury?

5.5.8.1 Definitions
5.5.8.2 Exegesis
5.5.8.3 Conclusion
5.5.8.4  Social Comment

5.5.9 1040 and Especially 1040NR Tax Forms Violate the Privacy Act and Therefore Need Not Be 
Submitted

5.5.9.1 IRS Form 1040
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5.5.9.2 IRS Form 1040NR
5.5.9.3 Analysis and Conclusions

5.5.10 If You Don't File, the IRS Can't File a Substitute for Return for You Under 26 U.S.C. §6020
(b)

5.6 Why We Aren't Liable to Pay Income Tax

5.6.1  There's No Statute Making Anyone Liable to Pay Subtitle A Income Taxes!
5.6.2 Your income isn't taxable because it is "notes" and "obligations" of the U.S. government
5.6.3 Constitutional Constraints on Federal Taxing Power
5.6.4 Exempt Income
5.6.5 The Definition of "income" for the purposes of the Internal Revenue Code
5.6.6 Gross Income
5.6.7 You Don't Earn "Wages" So Your Earnings Can't be Taxed
5.6.8 Employment Withholding Taxes are Gifts to the U.S. Government!
5.6.9 The Deficiency Notices the IRS Sends to Individuals are Actually Intended for Businesses!
5.6.10 The Irwin Schiff Position
5.6.11 The Federal Employee Kickback Position
5.6.12 You don't have any taxable sources of income
5.6.13 The "trade or business" scam

5.6.13.1 Introduction
5.6.13.2 Proof IRC Subtitle A is an Excise tax only on activities in connection with 
a "trade or business"
5.6.13.3 Synonyms for "trade or business"
5.6.13.4 I.R.C. requirements for the exercise of a "trade or business"
5.6.13.5 Willful IRS deception in connection with a "trade or business"
5.6.13.6 Proving the government deception yourself
5.6.13.7 How the "scheme" is perpetuated
5.6.13.8 False IRS presumptions that must be rebutted
5.6.13.9 Why I.R.C. Subtitle A income taxes are "indirect" and Constitutional
5.6.13.10 The scam is the basis for all income reporting used to enforce income tax 
collection
5.6.13.11 How the scam affects you and some things to do about it
5.6.13.12 Other important implications of the scam
5.6.13.13 Further study

5.6.14 The Nonresident Alien Position

5.6.14.1 Why all people born in states of the Union are "nonresident aliens" under 
the tax code
5.6.14.2 Tax Liability and Responsibilities of Nonresident Aliens
5.6.14.3 How "Nonresident Alien Nontaxpayers" are tricked into becoming 
"Resident Alien Taxpayers"
5.6.14.4  Withholding on Nonresident Aliens
5.6.14.5 Overcoming Deliberate Roadblocks to Using the Nonresident Alien Position

5.6.14.5.1  The deception that scares people away from claiming 
nonresident alien status
5.6.14.5.2 Tricks Congress Pulled to Undermine the Nonresident 
Alien Position
5.6.14.5.3 How to Avoid Jeopardizing Your Nonresident Citizen or 
Nonresident Alien Status
5.6.14.5.4 "Will I Lose My Military Security Clearance or Social 
Security Benefits by Becoming a Nonresident Alien or a 'U.S. 
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national'?"

5.6.14.6 Rebutted Objections to the Nonresident Alien Position

5.6.14.6.1 Tax, Accounting, and Legal Profession Objections
5.6.14.6.2 Objections of friends and family

5.6.14.6 How To Correct Government Records to Reflect Your True Status as a 
Nonresident Alien

5.6.15 All compensation for your personal labor is deductible from "gross income" on your tax 
return

5.6.15.1  Why One's Own Labor is not an article of Commerce and cannot produce 
"profit" in the Context of oneself
5.6.15.2  Why Labor is Property
5.6.15.3  Why the Cost of Labor is Deductible from Gross Receipts in Computing 
Tax

5.6.16  IRS Has no Authority to Convert a Tax Class 5 "gift" into a Tax Class 2 liability
5.6.17 The "Constitutional Rights Position"
5.6.18 The Internal Revenue Code was Repealed in 1939 and we have no tax law
5.6.19 Use of the term "State" in Defining State Taxing Jurisdiction
5.6.20 Why you aren't an "exempt" individual

5.7 Flawed Tax Arguments to Avoid

5.7.1  Summary of Flawed Arguments
5.7.2  Rebutted Version of the IRS Pamphlet "The Truth About Frivolous Tax Arguments"
5.7.3  Rebutter Version of Congressional Research Service Report 97-59A entitled "Frequently 
Asked Questions Concerning the Federal Income Tax"
5.7.4  Rebutter Version of Dan Evans "Tax Resister FAQ"
5.7.5 The "861 Source" Position

5.7.5.1 Introduction and definitions
5.7.5.2 The Basics of the Law
5.7.5.3 English vs. Legalese
5.7.5.4 Sources of Income
5.7.5.5 Determining Taxable Income
5.7.5.6 Specific Taxable Sources

5.7.5.6.1 Sources "within" the United States: Income Originating 
Inside the District of Columbia
5.7.5.6.2 Sources "without" the United States: Income Originating 
Inside the 50 states, territories and possessions, and Foreign Nations

5.7.5.7 Operative Sections
5.7.5.8 Summary of the 861 position
5.7.5.9  Why Hasn't The 861 Issue Been Challenged in Court Already? 
5.7.5.10 Common IRS (and DOJ) objections to the 861/source issue with rebuttal

5.7.5.10.1 "We are all taxpayers.  You can't get out of paying income 
tax because the law says you are liable."
5.7.5.10.2 IRC Section 861 falls under Subchapter N, Part I, which 
deals only with FOREIGN Income
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5.7.5.10.3 "Section 861 says all income is taxable"
5.7.5.10.4 The Sixteenth Amendment says “from whatever source 
derived”…this means the source doesn’t matter!
5.7.5.10.5 “The courts have consistently ruled against th 861 issue”
5.7.5.10.6 “You are misunderstanding and misapplying the law and 
you’re headed for harm” 
5.7.5.10.7  "Commissioner v. Glenshaw Glass Co. case makes the 
source of income irrelevant and taxes all 'sources'"
5.7.5.10.8  Frivolous Return Penalty Assessed by the IRS for those 
Using the 861 Position
5.7.5.10.9 The income tax is a direct, unapportioned tax on income, 
not an excise tax, so you still are liable for it

5.7.5.11 Why the 861 argument is subordinate to the jurisdictional argument

5.8 Considerations Involving Government Employment Income 
5.9 So What Would Have to Be Done To the Constitution To Make Direct Income Taxes Legal?
5.10 Abuse of Legal Ignorance and Presumption: Weapons of tyrants

5.10.1 Application of "innocent until proven guilty" maxim of American Law
5.10.2  Role of Law and Presumption in Proving Guilt
5.10.3  Statutory Presumptions that Injure Rights are Unconstitutional
5.10.4  Purpose of Due Process: To completely remove "presumption" from legal proceedings
5.10.5  Application of "Expressio unius est exclusio alterius" rule
5.10.6  Scams with the Word "includes"
5.10.7 Guilty Until Proven Innocent:  False Presumptions of Liability Based on Treacherous 
Definitions
5.10.8 Purpose of Vague Laws is to Chain you to IRS Control
5.10.9  Why the “Void for Vagueness Doctrine” of the U.S. Supreme Court Should be Invoked By 
The Courts to Render the Internal Revenue Code Unconstitutional

5.11 Other Clues and Hints At The Correct Application of the IRC

5.11.1 On the Record 
5.11.2 Section 306 
5.11.3 Strange Links 
5.11.4 Following Instructions 
5.11.5 Treasury Decision 2313 
5.11.6 Other Clues 
5.11.7 5 U.S.C., Section 8422: Deductions of OASDI for Federal Employees

5.12  How Can I Know When I've Discovered the Truth About Income Taxes?
5.13 How the Government exploits our weaknesses to manufacture "taxpayers"
5.14 Federal income taxes within territories and possessions of the United States
5.15 Congress has made you a Political "tax prisoner" and a "feudal serf" in your own country!
5.16 The Government's Real Approach Towards Tax Law

 6. HISTORY OF FEDERAL GOVERNMENT INCOME TAX FRAUD, RACKETEERING AND 
EXTORTION IN THE U.S.A.

6.1  How Scoundrels Corrupted Our Republican Form of Government
6.2 General Evolution 
6.3 The Laws of Tyranny
6.4  Presidential Scandals Related to Income Taxes and Socialism
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6.4.1 1925:  William H. Taft's Certiorari Act of 1925
6.4.2 1933:  FDR's Great American Gold Robbery

6.4.2.1 Money Background
6.4.2.2 The Trading With the Enemy Act: Day the President Declared War on His 
Own People!
6.4.2.3 FDR's Gold Robbery Scam
6.4.2.4 FDR Defends the Federal Damn Reserve

6.4.3 1935:  FDR's Socialist (Social) Security Act of 1935

6.4.3.1 FDR's Pep-Talk to Congress, January 17, 1935
6.4.3.2 FDR and the Birth of Social Security: Destroying Rugged Individuality

6.4.4 1937: FDR's Stacking of the Supreme Court
6.4.5 1943: FDR's Executive Order 9397: Bye-Bye Privacy and Fourth Amendment!

6.5  History of Congressional Cover-Ups and Tax Code Obfuscation 

6.5.1 No Taxation Without Representation!
6.5.2 The Corruption of Our Tax System by the Courts and the Congress: Downes v. Bidwell, 182 
U.S. 244, 1901
6.5.3 Why the Lawyers in Congress Just Love the Tax Code
6.5.4 Elements of the IRS Cover-Up/Conspiracy to Watch For
6.5.5 IRS Form 1040:  Conspiracy by Congress to Violate Rights 
6.5.6 Whistleblower Retaliation, Indifference, and Censorship

6.3.6.1 We the People Truth In Taxation Hearing, February 27-28, 2002
6.3.6.2 We the People Efforts:  April 5, 2001 Senate Hearing
6.3.6.3 Cover-Up of Jan. 20, 2002: Congress/DOJ/IRS/ Renege on a Written 
Agreement to Hold a Truth in Taxation Hearing with We The People Under First 
Amendment

6.5.7 Cover-Up of 2002: 40 U.S.C. §255 Obfuscated
6.5.8 Cover-Up of 1988: Changed Title of Part I, Subchapter N to Make it Refer Only to Foreign 
Income
6.5.9 Cover-Up of 1986:  Obfuscation of 26 U.S.C. §931
6.5.10 Cover-Up of 1982: Footnotes Removed from IRC Section 61 Pointing to Section 861
6.5.11 Cover-Up of 1978: Confused IRS Regulations on “Sources” 
6.5.12 Cover-Up of 1954:  Hiding of Constitutional Limitations On Congress’ Right To Tax
6.5.13 1952:  Office of Collector of Internal Revenue Eliminated
6.5.14 Cover-Up of 1939: Removed References to Nonresident Aliens from the Definition of 
“Gross Income
6.5.15 1932:  Revenue Act of 1932 imposes first excise income tax on federal judges and public 
officers
6.5.16 1918:  "Gross income" first defined in the Revenue Act of 1918
6.5.17 1911:  Judicial Code or 1911
6.5.18 1909:  Corporate Excise Tax of 1909
6.5.19  1872:  Office of the Assessor of Internal Revenue Eliminated
6.5.20 1862:  First Tax on "Officers" of the U.S. Government

6.6 Treasury/IRS Cover-Ups, Obfuscation, and Scandals

6.6.1 Elements of the IRS Cover-Up/Conspiracy to Watch For 
6.6.2 26 CFR 1.0-1: Publication of Internal Revenue Code WITHOUT Index 
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6.6.3 Official/Qualified Immunity and Anonymity 
6.6.4 Church Censorship, Manipulation, and Castration by the IRS 
6.6.5 IRS Form W-4 Scandals

6.5.5.1  Fraud on the W-4 Form
6.5.5.2 Unconstitutional IRS/Treasury Regulations

6.6.6 Illegal Treasury Regulation 26 CFR 301.6331-1
6.6.7  IRS Form 1040:  Irrational Conspiracy to Violate Rights
6.6.8  IRS Form W-4 Scandals

6.6.8.1 Fraud on the W-4 Form
6.6.8.2 Unconstitutional IRS/Treasury Regulations Relating to the W-4
6.6.8.3 Line 3a of W-4 modifies and obfuscates 26 U.S.C. 3402(n)

6.6.9  Whistleblower Retaliation

6.6.9.1 IRS Historian Quits-Then Gets Audited
6.6.9.2 IRS Raided the Save-A-Patriot Fellowship

6.6.10  IRS has NO Delegated Authority to Impose Penalties or Levies or Seizures for Nonpayment 
of Subtitle A Personal Income Taxes

6.6.10.1 What Particular Type of Tax is Part 301 of IRS Regulations?
6.6.10.2 Parallel Table of Authorities 26 CFR to 26 U.S.C.

6.6.11  Service of Illegal Summons
6.6.12  IRS Publication 1:  Taxpayer rights...Oh really?
6.6.13  Cover-Up of March 2004:  IRS Removed List of Return Types Authorized for SFR from 
IRM Section 5.1.11.9
6.6.14  Cover-Up of Jan. 2002:  IRS Removed the Internal Revenue Manual (IRM) from their 
Website Search Engine
6.6.15  W-8 Certificate of Foreign Status Form Removed from the IRS Website December 2000 
and replaced with W-8 BEN
6.6.16 Cover-Up of 1999:  IRS CID Agent Joe Banister Terminated by IRS For Discovering the 
Truth About Voluntary Nature of Income Taxes
6.6.17 Cover-Up of 1995:  Modified Regulations to Remove Pointers to Form 2555 for IRC Section 
1 Liability for Federal Income Tax
6.6.18 Cover-Up of 1993--HOT!!:  IRS Removed References in IRS Publication 515 to Citizens 
Not Being Liable for Tax and Confused New Language

6.7  Department of State (DOS) Scandals Related to Income Taxes 
6.8  Department of Justice Scandals Related to Income Taxes 

6.8.1 Prosecution of Dr. Phil Roberts: Political "Tax" Prisoner
6.8.2 Fraud on The Court: Demjanuk v. Petrovsky, 10 F.3d 338

6.9 Judicial Conspiracy to Protect the Income Tax 

6.9.1 Abuse of "Case Law"
6.9.2 The Federal Mafia Courts Stole Your Seventh Amendment Right to Trial by Jury!
6.9.3 You Cannot Obtain Declaratory Judgments in Federal Income Tax Trials Held In Federal 
Courts
6.9.4 The Changing Definition of “Direct, Indirect, and Excise Taxes”
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6.9.4.1 Definition of terms and legal framework
6.9.4.2 The Early Supreme Court View of Direct vs. Indirect/Excise Taxes Prior to 
Passage of the 16th Amendment 1913
6.9.4.3 Common Manifestations of the Judicial Conspiracy
6.9.4.4 Judicial Conspiracy Following Passage of 16th Amendment in 1913
6.9.4.5 The Federal District Court Conspiracy to Protect the Income Tax
6.9.4.6 State Court Rulings

6.9.5  2003:  Federal Court Ban's Irwin Schiff's Federal Mafia Tax book
6.9.6 2002:  Definition for "Acts of Congress" removed from Federal Rules of Criminal Procedure
6.9.7 1992:  William Conklin v. United States
6.9.8 1986:  16th Amendment:  U.S. v. Stahl, 792 F.2d 1438 (1986)
6.9.9 1938:  O'Malley v. Woodrough, 307 U.S. 277
6.9.10 1924:  Miles v. Graham, 268 U.S. 601
6.9.11 1915:  Brushaber v. Union Pacific Railroad, 240 U.S. 1
6.9.12 Conclusions

6.10 Legal Profession Scandals

6.10.1  Legal Dictionary Definitions of "United States"
6.10.2  The Taxability of Wages and Income Derived from "Labor" Rather than "Profit" as 
Described in CLE Materials

6.11 Social Security Chronology 
6.12 Conclusion: The Duck Test

 7. CASE STUDIES 

7.1 An Epidemic of Non-Filers
7.2 Individuals 

7.2.1 Joseph Banister: Former IRS Criminal Investigative Division (CID) Agent 
7.2.2 Gaylon Harrell 
7.2.5 Fred Allnut 
7.2.6 Lloyd Long 

7.3 Employers 

7.3.1 Arrow Custom Plastics Ends Withholding 

 8. RESOURCES FOR TAX FRAUD FIGHTERS

8.1 Websites 
8.2 Books and Publications
8.3 Legal Resources

 9. DEFINITIONS 
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United States v. Stahl, 792 F.2d 1438 (9th Cir. 02/12/1986) 
 

[1]     UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
 

[2]     No. 85-3069 
 

[3]     1986.C09.42160 <http://www.versuslaw.com>; 792 F.2d 1438 
 

[4]     argued and submitted: February 12, 1986. 
 

[5]     UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE, 
v. 
LELAND G. STAHL, DEFENDANT-APPELLANT 
 

[6]     Appeal from the United States District Court for the District of Montana, W. B. 
Enright, District Judge, Presiding, D.C. No. CR 85-9 BLG. 
 

[7]     Robert L. Zimmerman, AUSA, Billings, MT, for Appellee. 
 

[8]     Gerald P. La Fountain, LA FOUNTAIN, BEARCANE & LA FOUNTAIN, Billings, 
MT; Laura Lee, Esq., Billings, MT and Lowell H. Becraft, Jr., Esq., Huntsville, AL, 
for Appellant. 
 

[9]     Author: Thompson 
 

[10]    WALLACE and THOMPSON, Circuit Judges, and STEPHENS, Senior District 
Judge*fn* 
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[11]    THOMPSON, Circuit Judge: 
 

[12]    Leland G. Stahl appeals from his jury trial conviction of one count of making a false 
statement on his income tax return, and of three counts of failing to file income tax 
returns, in violation of 26 U.S.C. §§ 7206(1) and 7203. Stahl contends that the 
district court erred by denying his pretrial motion to dismiss the indictment. Stahl 
based his motion to dismiss on the ground that the sixteenth amendment to the 
United States Constitution was never properly ratified, fraud was committed in the 
ratification process, and the amendment is therefore void. We reject Stahl's 
contentions and affirm. 
 

[13]    Stahl argues that the sixteenth amendment was never ratified by the requisite 
number of states because of clerical errors in the ratifying resolutions of the various 
state legislatures and other errors in the ratification process.*fn1 He further argues 
that Secretary of State Knox committed fraud by certifying the adoption of the 
amendment despite these alleged errors. Secretary of State Knox certified that the 
sixteenth amendment had been ratified by the legislatures of thirty-eight states, two 
more than the thirty-six then required for ratification. His certification of the 
adoption of the amendment was made pursuant to Section 205 of the Revised 
Statutes of the United States which provided: 
 

[14]    Whenever official notice is received at the Department of State that any amendment 
proposed to the Constitution of the United States has been adopted, according to the 
provisions of the Constitution, the Secretary of State shall forthwith cause the 
amendment to be published in the newspapers authorized to promulgate the laws, 
with his certificate, specifying the States by which the same may have been adopted, 
and that the same has become valid, to all intents and purposes, as a part of the 
Constitution of the United States. 
 

[15]    Act of April 20, 1818, ch. 80, § 2, Rev. Stat. § 205 (2d ed. 1878) (amended version 
codified at 5 U.S.C. § 160 (1940) (repealed Oct. 31, 1951); current version, as 
amended, at 1 U.S.C. § 106b (Supp. II 1984)). 
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[16]    Secretary of State Knox's certification of the adoption of the sixteenth amendment is 
conclusive upon the courts. United States v. Thomas, 788 F.2d 1250, 1253-54 (7th 
Cir. 1986); see also Leser v. Garnett, 258 U.S. 130, 137, 66 L. Ed. 505, 42 S. Ct. 
217 (1921). In Leser suit was brought to strike the names of two women from the 
list of qualified voters in Maryland on the ground that the constitution of Maryland 
limited suffrage to men. Maryland had refused to ratify the Nineteenth Amendment. 
The necessary minimum of thirty-six states had ratified the amendment. The 
Secretary of State of the United States had certified its adoption. It was contended, 
however, that the ratifying resolutions of Tennessee and West Virginia, two of the 
states that had ratified the amendment, were inoperative because the resolutions of 
those states had been adopted in violation of their rules of legislative procedure. In 
answer to that contention the Court ruled: 
 

[17]    The proclamation by the Secretary certified that from official documents on file in 
the Department of State it appeared that the proposed Amendment was ratified by 
the legislatures of thirty-six States, and that it "has become valid to all intents and 
purposes as a part of the Constitution of the United States." As the legislatures of 
Tennessee and of West Virginia had power to adopt the resolutions of ratification, 
official notice to the Secretary, duly authenticated, that they had done so was 
conclusive upon him, and, being certified to by his proclamation, is conclusive upon 
the courts. 
 

[18]    Id. at 137. 
 

[19]    Stahl attempts to distinguish Leser on the ground that Leser did not involve a claim 
of fraud in the ratification process. If Stahl's challenge to the validity of the 
ratification process of the sixteenth amendment is a nonjusticiable, political 
question, however, that contention is irrelevant. 
 

[20]    In Baker v. Carr, 369 U.S. 186, 7 L. Ed. 2d 663, 82 S. Ct. 691 (1962), the Court set 
out a list of "formulations" which may identify the existence of a political question 
in a given case: 
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[21]    It is apparent that several formulations which vary slightly according to the settings 
in which the questions arise may describe a political question, although each has one 
or more elements which identify it as essentially a function of the separation of 
powers. Prominent on the surface of any case held to involve a political question is 
found a textually demonstrable constitutional commitment of the issue to a 
coordinate political department; or a lack of judicially discoverable and manageable 
standards for resolving it; or the impossibility of deciding without an initial policy 
determination of a kind clearly for nonjudicial discretion; or the impossibility of a 
court's undertaking independent resolution without expressing lack of the respect 
due coordinate branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the potentiality of embarrassment 
from multifarious pronouncements by various departments on one question. 
 

[22]    Id. at 217. 
 

[23]    Stahl's claim that ratification of the sixteenth amendment was fraudulently certified 
constitutes a political question because we could not undertake independent 
resolution of this issue "without expressing lack of the respect due coordinate 
branches of government." In Field v. Clark, 143 U.S. 649, 36 L. Ed. 294, 12 S. Ct. 
495 (1892), the Court encountered a claim that a bill had not in fact been passed by 
Congress. The Court held that when a bill has been signed by the Speaker of the 
House and by the President of the Senate and has received the President's approval, 
"its authentication as a bill that has passed Congress should be deemed complete and 
unimpeachable. . . . The respect due to coequal and independent departments 
requires the judicial department . . . to accept, as having passed Congress, all bills 
authenticated in the manner stated." Id. at 672. Significantly, the Court noted the 
possibility that the Speaker of the House and the President of the Senate could 
fraudulently impose on the people a bill that was never passed by Congress. But 
"judicial action based upon such a suggestion is forbidden by the respect due to a 
coordinate branch of the government." Id. at 673. 
 

[24]    In Leser, the Court, confronting the claim that ratifying resolutions of two states 
were inoperative, extended the rule declared in Field to the Secretary of State's 
authentication that a constitutional amendment had been duly ratified. 258 U.S. at 
137. Baker indicates that the application of the political question doctrine in Leser 
was demanded by the respect due coordinate branches. Baker, 369 U.S. at 214. 
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[25]    Stahl's claim falls plainly within the confines of Leser and Field. Stahl's claim rests 
on an assertion that the ratifying resolutions of many states were inoperative. Since 
the Secretary of State proclaimed that the sixteenth amendment had been duly 
ratified, this assertion presents a political question under Leser. Stahl's suggestion of 
fraud on the part of the Secretary does not render the question justiciable, for 
"judicial action based upon such a suggestion is forbidden by the respect due to a 
coordinate branch of the government." Field, 143 U.S. at 673. Moreover, in Baker, 
the Court in discussing judicial review of the ratification process characterized the 
political question doctrine as "a tool for maintenance of governmental order." Baker, 
369 U.S. at 215. Consideration of Stahl's contention, 73 years after certification of 
the amendment's adoption and after countless judicial applications, would promote 
only disorder. See United States v. Foster, 789 F.2d 457, 462-63 (7th Cir. 1986). 
 

[26]    We conclude that the Secretary of State's certification under authority of Congress 
that the sixteenth amendment has been ratified by the requisite number of states and 
has become part of the Constitution is conclusive upon the courts.*fn2 
 

[27]    AFFIRMED. 
 

 

 Opinion Footnotes

 

[28]    *fn1 Stahl directs the court's attention to the certified copies of the resolutions passed 
by the legislatures of the several states that ratified the sixteenth amendment. Only 
four of these resolutions quoted the language of the amendment with absolute 
accuracy. Thirty-three resolutions contained punctuation, capitalization, or wording 
errors. Minnesota did not send a copy of the resolution passed by its legislature to 
the Secretary of State. The secretary of the Governor merely informed the State 
Department that the legislature had ratified the proposed amendment. Stahl alleges 
that Kentucky's legislature never passed the proposed amendment. Stahl also alleges 
discrepancies in the resolution signatures of South Dakota and Washington, and 
other procedural errors for California (no record of the vote in either house), Ohio 
(not a state at the time), North Dakota (ratification in the form of a bill, not a 
resolution), Arkansas (ratification occurred after previous rejection), and Arizona. 
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[29]    *fn2 Stahl relies on two district court cases, Dyer v. Blair, 390 F. Supp. 1291 (N.D. 
Ill. 1975) (three-judge court), and Idaho v. Freeman, 529 F. Supp. 1107 (D. Idaho 
1981), vacated as moot mem., 459 U.S. 809, 74 L. Ed. 2d 39, 103 S. Ct. 22 (1982), 
for the proposition that the matters he seeks to adjudicate are not barred by the 
political question doctrine. Neither case is binding on this court, nor do we find 
them persuasive under the facts of this case. 
 

[30]    *fn* Honorable Albert Lee Stephens, Jr., Senior United States District Judge for the 
Central District of California, sitting by designation. 
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either Case, shall be valid to 
all Intents and Purposes, as 
Part of this Constitution, 
when ratified by the 
Legislatures of three fourths 
of the several States, or by 
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thereof, as the one or the 
other Mode of Ratification 
may be proposed by the 
Congress; Provided that no 
Amendment which may be 
made prior to the Year One 
thousand eight hundred and 
eight shall in any Manner 
affect the first and fourth 
Clauses in the Ninth Section 
of the first Article; and that 
no State, without its 
Consent, shall be deprived 
of its equal Suffrage in the 
Senate. 
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Representatives shall 
have intervened. 

Annotations 

Regulating Congressional 
Pay 

Referred to the state 
legislatures at the same time 
as those proposals that 
eventually became the Bill of 
Rights, the congressional pay 
amendment had long been 
assumed to be dead. 1 This 
provision had its genesis, as 
did several others of the first 
amendments, in the petitions 
of the States ratifying the 
Constitution. 2 It, however, 
was ratified by only six States 
(out of the eleven needed), 
and it was rejected by five 
States. Aside from the 
idiosyncratic action of the 
Ohio legislature in 1873, 
which ratified the proposal in 
protest of a controversial pay 
increase adopted by Congress, 
the pay limitation provision 
lay dormant until the 1980s. 
Then, an aide to a Texas 
legislator discovered the 
proposal and began a crusade 
that culminated some ten 
years later in its proclaimed 
ratification. 3 

Now that the provision is 
apparently a part of the 
Constitution, 4 it will likely 
play a minor role. What it 
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commands was already 
statutorily prescribed, and, at 
most, it may have 
implications for automatic 
cost-of-living increases in pay 
for Members of Congress. 5 

Footnotes 

[Footnote 1] Indeed, in Dillon 
v. Gloss, 256 U.S. 368, 375 
(1921), the Court, albeit in 
dictum, observed that, unless 
the inference was drawn that 
ratification must occur within 
some reasonable time of 
proposal, ''four amendments 
proposed long ago--two in 
1789, one in 1810 and one in 
1861--are still pending and in 
a situation where their 
ratification in some of the 
States many years since by 
representatives of generations 
now largely forgotten may be 
effectively supplemented in 
enough more States to make 
three-fourths by 
representatives of the present 
or some future generation. To 
that view few would be able 
to subscribe, and in our 
opinion it is quite 
untenable.'' (Emphasis 
supplied). 

[Footnote 2] A 
comprehensive, scholarly 
treatment of the background, 
development, failure, and 
subsequent success of this 
amendment is Bernstein, The 
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Sleeper Wakes: The History 
and Legacy of the Twenty- 
Seventh Amendment, 61 
Ford. L. Rev. 497 (1992). A 
briefer account is The 
Congressional Pay 
Amendment, 16 Ops. of the 
Office of Legal Counsel, U.S. 
Dept. of Justice 102, App. at 
127-136 (1992) (prelim. pr.). 

[Footnote 3] The ratification 
issues are considered supra in 
the discussion of Article V. 

[Footnote 4] In the only case 
to date brought under the 
Amendment, the parties did 
not raise the question of the 
validity of its ratification; the 
court refused to consider the 
issue raised by an amicus. 
Boehner v. Anderson, 809 F.
Supp. 138, 139 (D.D.C. 
1992). It is not at all clear the 
issue is justiciable. 

[Footnote 5] See supra, p.126. 
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Dillon v. Gloss, 256 U.S. 368,  41 S.Ct. 510 (1921) 

Supreme Court of the United States 

DILLON 

v. 

GLOSS, Deputy Collector. 

No. 251. 

Argued March 22, 1921. 

Decided May 16, 1921.

Appeal from the District Court of the United States for the Northern District of California. 

Mr. Justice VAN DEVANTER delivered the opinion of the Court. 

This is an appeal from an order denying a petition for a writ of habeas corpus. Ex parte Dillon (D. C.) 262 
Fed. 563. The petitioner was in custody under section 26 of title 2 of the National Prohibition Act, c. 85, 41 
Stat. 305, on a charge of transporting intoxicating liquor in violation of section 3 of that title, and by his 
petition sought to be discharged on several grounds, all but two of which were abandoned after the decision 
in National Prohibition Cases, 253 U. S. 350, 40 Sup. Ct. 486, 588, 64 L. Ed. 946. The remaining grounds 
are, first, that the Eighteenth Amendment to the Constitution, to enforce which title 2 of the act was adopted, 
is invalid, because the congressional resolution (40 Stat. 1050) proposing the amendment declared that it 
should be inoperative unless ratified within seven years; and, secondly, that, in any event, the provisions of 
the act which the petitioner was charged with violating, and under which he was arrested, had not gone into 
effect at the time of the asserted violation nor at the time of the arrest. 

The power to amend the Constitution and the mode of exerting it are dealt with in article 5, which reads: 

'The Congress, whenever two thirds of both houses shall deem it necessary, shall propose 
amendments to this Constitution, or, on the application of the Legislatures of two thirds of the 
several states, shall call a convention for proposing amendments, which, in either case, shall 
be valid to all intents and purposes, as part of this Constitution, when ratified by the 
Legislatures of three fourths of the several states, or by conventions in three fourths thereof, 
as the one or the other mode of ratification may be proposed by the Congress: Provided that 
no amendment which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of the first article; 
and that no state, without its consent, shall be deprived of its equal suffrage in the Senate.'

It will be seen that this article says nothing about the time within which ratification may be had--neither that 
it shall be unlimited nor that it shall be fixed by Congress. What then is the reasonable inference or 
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implication? Is it that ratification may be had at any time, as within a few years, a century or even a longer 
period, or that it must be had within some reasonable period which Congress is left free to define? Neither the 
debates in the federal convention which framed the Constitution nor those in the state conventions which 
ratified it shed any light on the question. 

The proposal for the Eighteenth Amendment is the first in which a definite period for ratification was fixed. 
[FN1] Theretofore 21 amendments had been proposed by Congress and seventeen of these had been ratified 
by the Legislatures of three fourths of the states--some within a single year after their proposal and all within 
four years. Each of the remaining 4 had been ratified in some of the states, but not in a sufficient number. 
[FN2] Eighty years after the partial ratification of one, an effort was made to complete its ratification, and the 
Legislature of Ohio passed a joint resolution to that end, [FN3] after which the effort was abandoned. Two, 
after ratification in one less than the required number of states had lain dormant for a century.  [FN4] The 
other, proposed March 2, 1861, declared: 

'No amendment shall be made to the Constitution which will authorize or give to Congress 
the power to abolish or interfere, within any state, with the domestic institutions thereof, 
including that of persons held to labor or service by the laws of said state.' [FN5]

Its principal purpose was to protect slavery and at the time of its proposal and partial ratification it was a 
subject of absorbing interest, but after the adoption of the Thirteenth Amendment it was generally forgotten. 
Whether an amendment proposed without fixing any time for ratification, and which after favorable action in 
less than the required number of states had lain dormant for many years, could be resurrected and its 
ratification completed had been mooted on several occasions, but was still an open question. 

These were the circumstances in the light of which Congress in proposing the Eighteenth Amendment fixed 
seven years as the period for ratification. Whether this could be done was questioned at the time and debated 
at length, but the prevailing view in both houses was that some limitation was intended and that seven years 
was a reasonable period. [FN6] 

That the Constitution contains no express provision on the subject is not in itself controlling; for with the 
Constitution, as with a statute or other written instrument, what is reasonably implied is as much a part of it as 
what is expressed. [FN7] An examination of article 5 discloses that it is intended to invest Congress with a 
wide range of power in proposing amendments. Passing a provision long since expired, [FN8] it subjects this 
power to only two restrictions: one that the proposal shall have the approval of two-thirds of both houses, and 
the other excluding any amendment which will deprive any state, without  its consent, of its equal suffrage in 
the Senate.  [FN9] A further mode of proposal--as yet never invoked--is provided, which is, that on the 
application of two-thirds of the states Congress shall call a convention for the purpose. When proposed in 
either mode amendments to be effective must be ratified by the Legislatures, or by conventions, in three- 
fourths of the states, 'as the one or the other mode of ratification may be proposed by the Congress.' Thus the 
people of the United States, by whom the Constitution was ordained and established, have made it a condition 
to amending that instrument that the amendment be submitted to representative assemblies in the several 
states and be ratified in three-fourths of them. The plain meaning of this is (a) that all amendments must have 
the sanction of the people of the United States, the original fountain of power, acting through representative 
assemblies, and (b) that ratification by these assemblies in three-fourths of the states shall be taken as a 
decisive expression of the people's will and be binding on all. [FN10]  
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 We do not find anything in the article which suggests that an amendment once proposed is to be 
open to ratification for all time, or that ratification in some of the states may be separated from 
that in others by many years and yet be effective. We do find that which strongly suggests the 
contrary. First, proposal and ratification are not treated as unrelated acts, but as succeeding steps 
in a single endeavor, the natural inference being that they are not to be widely separated in time. 
Secondly, it is only when there is deemed to be a necessity therefor that amendments are to be 
proposed, the reasonable implication being that when proposed they are to be considered and 
disposed of presently. Thirdly, as ratification is but the expression of the approbation of the 
people and is to be effective when had in three-fourths of the states, there is a fair implication that 
it must be sufficiently contemporaneous in that number of states to reflect the will of the people in 
all sections at relatively the same period, which of course ratification scattered through a long 
series of years would not do. These considerations and the general purport and spirit of the article 
lead to the conclusion expressed by Judge Jameson  [FN11] 'that an alteration of the Constitution 
proposed to-day has relation to the sentiment and the felt needs of to-day, and that, if not ratified 
early while that sentiment may fairly be supposed to exist, it ought to be regarded as waived, and 
not again to be voted upon, unless a second time proposed by Congress.' That this is the better 
conclusion becomes even more manifest when what is comprehended in the other view is 
considered; for, according to it, four amendments proposed long ago--two in 1789, one in 1810 
and one in 1861-- are still pending and in a situation where their ratification in some of the states 
many years since by representatives of generations now largely forgotten may be effectively 
supplemented in enough more states to make three-fourths by representatives of the present or 
some future generation. To that view few would be able to subscribe, and in our opinion it is quite 
untenable. We conclude that the fair inference or implication from article 5 is that the ratification 
must be within some reasonable time after the proposal.

Of the power of Congress, keeping within reasonable limits, to fix a definite period for the ratification we 
entertain no doubt. As a rule the Constitution speaks in general terms, leaving Congress to deal with 
subsidiary matters of detail as the public interests and changing conditions may require; [FN12] and article 5 
is no exception to the rule. Whether a definite period for ratification shall be fixed, so that all may know what 
it is and speculation on what is a reasonable time may be avoided, is, in our opinion, a matter of detail which 
Congress may determine as an incident of its power to designate the mode of ratification. It is not questioned 
that seven years, the period fixed in this instance, was reasonable, if power existed to fix a definite time; nor 
could it well be questioned considering the periods within which prior amendments were ratified. 

The provisions of the act which the petitioner was charged with violating and under which he was arrested 
(title 2, §§ 3, 26) were by the terms of the act (title 3, § 21) to be in force from and after the date when the 
Eighteenth Amendment should go into effect, and the latter by its own terms was to go into effect one year 
after being ratified. Its ratification, of which we take judicial notice, was consummated January 16, 1919. 
[FN13] That the Secretary of State did not proclaim its ratification until January 29, 1919,  [FN14] is not 
material, for the date of its consummation, and not that on which it is proclaimed, controls. It follows that the 
provisions of the act with which the petitioner is concerned went into effect January 16, 1920. His alleged 
offense and his arrest were on the following day; so his claim that those provisions had not gone into effect at 
the time is not well grounded. 

Final order affirmed. 
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Footnotes: 

FN1 Some consideration had been given to the subject before, but without any definite action. Cong. Globe, 
39th Cong. 1st Sess. 2771; 40th Cong. 3d Sess. 912, 1040, 1309-1314. 

FN2 Watson on the Constitution, vol. 2, pp. 1676-1679; House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, p. 
300. 

FN3 House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, p. 317 (No. 243); Ohio Senate Journal, 1873, pp. 590, 
666, 667, 678; Ohio House Journal, 1873, pp. 848, 849. A committee charged with the preliminary 
consideration of the joint resolution reported that they were divided in opinion on the question of the validity 
of a ratification after so great a lapse of time. 

FN4 House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, pp. 300, 320 (No. 295), 329 (No. 399). 

FN5 12 Stat. 251; House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, pp. 195-197, 363 (No. 931), 369 (No. 
1025). 

FN6 Cong. Rec. 65th Cong. 1st Sess. pp. 5648-5651, 5652-5653, 5658- 5661; 2d Sess. pp. 423-425, 428, 436, 
443, 444, 445-446, 463, 469, 477-478. 

FN7 United States v. Babbit, 1 Black, 55, 61, 17 L. Ed. 94; Ex parte Yarbrough, 110 U. S. 651, 658, 4 Sup. 
Ct. 152, 28 L. Ed. 274; McHenry v. Alford, 168 U. S. 651, 672, 18 Sup. Ct. 242, 42 L. Ed. 614; South 
Carolina v. United States, 199 U. S. 437, 451, 26 Sup. Ct. 110, 50 L. Ed. 261, 4 Ann. Cas. 737; Luria v. 
United States, 231 U. S. 9, 24, 34 Sup. Ct. 10, 58 L. Ed. 101; The Pesaro, 255 U. S. 216, 41 Sup. Ct. 308, 65 
L. Ed. 592. 

FN8 Article 5, as before shown, contained a provision that 'no amendment which may be made prior to the 
year one thousand eight hundred and eight shall in any manner affect the first and fourth clauses in the ninth 
section of the first article.' One of the clauses named covered the migration and importation of slaves and the 
other deals with direct taxes. 

FN9 When the federal convention adopted article 5 a motion to include another restriction forbidding any 
amendment whereby a state, without its consent, would 'be affected in its internal police' was decisively voted 
down. The vote was: Yeas 3--Connecticut, New Jersey, Delaware; nays 8--New Hampshire, Massachusetts, 
Pennsylvania, Maryland, Virginia, North Carolina, South Carolina, Georgia. Elliott's Debates, vol. 5, pp. 551, 
552. 

FN10 See Martin v. Hunter's Lessee, 1 Wheat. 304, 324, 325, 4 L. Ed. 97; McCulloch v. Maryland, 4 Wheat. 
316, 402-404, 4 L. Ed. 579; Cohens v. Virginia, 6 Wheat. 264, 413, 414, 5 L. Ed. 257; Dodge v. Woolsey, 18 
How. 331, 347, 348, 15 L. Ed. 401; Hawke v. Smith, 253 U. S. 221, 40 Sup. Ct. 495, 64 L. Ed. 871, 10 A. L. 
R. 1504; Story on the Constitution (5th Ed.) §§ 362, 363, 463-465. 

FN11 Jameson on Constitutional Conventions (4th Ed.) § 585. 
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FN12 Martin v. Hunter's Lessee, 1 Wheat. 304, 326, 4 L. Ed. 97; McCulloch v. Maryland, 4 Wheat. 316, 407, 
4 L. Ed. 579. 

FN13 Sen. Doc. No. 169, 66th Cong. 2d Sess.; Ark. Gen.Acts 1919, p. 512; Ark. House Journal, 1919, p. 10; 
Ark. Sen. Journal, 1919, p. 16; Wyo. Sen. Journal, 1919, pp. 26, 27; Wyo. House Journal, 1919, pp. 27, 28; 
Mo. Sen. Journal, 1919, pp. 17, 18; Mo. House Journal, 1919, p. 40. 

FN14 40 Stat. 1941.  
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twenty five Years, and been seven Years a 
Citizen of the United States, and who 
shall not, when elected, be an Inhabitant 
of that State in which he shall be chosen. 

Representatives and direct Taxes shall be 
apportioned among the several States 
which may be included within this Union, 
according to their respective Numbers, 
which shall be determined by adding to 
the whole Number of free Persons, 
including those bound to Service for a 
Term of Years, and excluding Indians not 
taxed, three fifths of all other Persons. 
The actual Enumeration shall be made 
within three Years after the first Meeting 
of the Congress of the United States, and 
within every subsequent Term of ten 
Years, in such Manner as they shall by 
Law direct. The Number of 
Representatives shall not exceed one for 
every thirty Thousand, but each State 
shall have at Least one Representative; 
and until such enumeration shall be made, 
the State of New Hampshire shall be 
entitled to chuse three, Massachusetts 
eight, Rhode-Island and Providence 
Plantations one, Connecticut five, New-
York six, New Jersey four, Pennsylvania 
eight, Delaware one, Maryland six, 
Virginia ten, North Carolina five, South 
Carolina five, and Georgia three. 

When vacancies happen in the 
Representation from any State, the 
Executive Authority thereof shall issue 
Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse 
their Speaker and other Officers; and shall 
have the sole Power of Impeachment. 

  Section 3. 

 State Senate

 Government Spying
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The Senate of the United States shall be 
composed of two Senators from each 
State, chosen by the Legislature thereof, 
for six Years; and each Senator shall have 
one Vote. 

Immediately after they shall be assembled 
in Consequence of the first Election, they 
shall be divided as equally as may be into 
three Classes. The Seats of the Senators of 
the first Class shall be vacated at the 
Expiration of the second Year, of the 
second Class at the Expiration of the 
fourth Year, and of the third Class at the 
Expiration of the sixth Year, so that one 
third may be chosen every second Year; 
and if Vacancies happen by Resignation, 
or otherwise, during the Recess of the 
Legislature of any State, the Executive 
thereof may make temporary 
Appointments until the next Meeting of 
the Legislature, which shall then fill such 
Vacancies. 

No Person shall be a Senator who shall 
not have attained to the Age of thirty 
Years, and been nine Years a Citizen of 
the United States, and who shall not, 
when elected, be an Inhabitant of that 
State for which he shall be chosen. 

The Vice President of the United States 
shall be President of the Senate but shall 
have no Vote, unless they be equally 
divided. 

The Senate shall chuse their other 
Officers, and also a President pro 
tempore, in the Absence of the Vice 
President, or when he shall exercise the 
Office of President of the United States. 

The Senate shall have the sole Power to 
try all Impeachments. When sitting for 
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that Purpose, they shall be on Oath or 
Affirmation. When the President of the 
United States is tried the Chief Justice 
shall preside: And no Person shall be 
convicted without the Concurrence of two 
thirds of the Members present. 

Judgment in Cases of Impeachment shall 
not extend further than to removal from 
Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit 
under the United States: but the Party 
convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and 
Punishment, according to Law. 

  Section 4. 

The Times, Places and Manner of holding 
Elections for Senators and 
Representatives, shall be prescribed in 
each State by the Legislature thereof; but 
the Congress may at any time by Law 
make or alter such Regulations, except as 
to the Places of chusing Senators. 

The Congress shall assemble at least once 
in every Year, and such Meeting shall be 
on the first Monday in December, unless 
they shall by Law appoint a different Day. 

  Section 5. 

Each House shall be the Judge of the 
Elections, Returns and Qualifications of 
its own Members, and a Majority of each 
shall constitute a Quorum to do Business; 
but a smaller Number may adjourn from 
day to day, and may be authorized to 
compel the Attendance of absent 
Members, in such Manner, and under such 
Penalties as each House may provide. 

Each House may determine the Rules of 
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its Proceedings, punish its Members for 
disorderly Behaviour, and, with the 
Concurrence of two thirds, expel a 
Member. 

Each House shall keep a Journal of its 
Proceedings, and from time to time 
publish the same, excepting such Parts as 
may in their Judgment require Secrecy; 
and the Yeas and Nays of the Members of 
either House on any question shall, at the 
Desire of one fifth of those Present, be 
entered on the Journal. 

Neither House, during the Session of 
Congress, shall, without the Consent of 
the other, adjourn for more than three 
days, nor to any other Place than that in 
which the two Houses shall be sitting. 

  Section 6. 

The Senators and Representatives shall 
receive a Compensation for their Services, 
to be ascertained by Law, and paid out of 
the Treasury of the United States. They 
shall in all Cases, except Treason, Felony 
and Breach of the Peace, be privileged 
from Arrest during their Attendance at the 
Session of their respective Houses, and in 
going to and returning from the same; and 
for any Speech or Debate in either House, 
they shall not be questioned in any other 
Place. 

No Senator or Representative shall, during 
the Time for which he was elected, be 
appointed to any civil Office under the 
Authority of the United States, which 
shall have been created, or the 
Emoluments whereof shall have been 
encreased during such time; and no 
Person holding any Office under the 
United States, shall be a Member of either 
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House during his Continuance in Office. 

  Section 7. 

All Bills for raising Revenue shall 
originate in the House of Representatives; 
but the Senate may propose or concur 
with amendments as on other Bills. 

Every Bill which shall have passed the 
House of Representatives and the Senate, 
shall, before it become a law, be presented 
to the President of the United States: If he 
approve he shall sign it, but if not he shall 
return it, with his Objections to that House 
in which it shall have originated, who 
shall enter the Objections at large on their 
Journal, and proceed to reconsider it. If 
after such Reconsideration two thirds of 
that House shall agree to pass the Bill, it 
shall be sent, together with the Objections, 
to the other House, by which it shall 
likewise be reconsidered, and if approved 
by two thirds of that House, it shall 
become a Law. But in all such Cases the 
Votes of both Houses shall be determined 
by Yeas and Nays, and the Names of the 
Persons voting for and against the Bill 
shall be entered on the Journal of each 
House respectively. If any Bill shall not 
be returned by the President within ten 
Days (Sundays excepted) after it shall 
have been presented to him, the Same 
shall be a Law, in like Manner as if he had 
signed it, unless the Congress by their 
Adjournment prevent its Return, in which 
Case it shall not be a Law 

Every Order, Resolution, or Vote to which 
the Concurrence of the Senate and House 
of Representatives may be necessary 
(except on a question of Adjournment) 
shall be presented to the President of the 
United States; and before the Same shall 
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take Effect, shall be approved by him, or 
being disapproved by him, shall be 
repassed by two thirds of the Senate and 
House of Representatives, according to 
the Rules and Limitations prescribed in 
the Case of a Bill. 

  Section 8. 

The Congress shall have Power To lay 
and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for 
the common Defence and general Welfare 
of the United States; but all Duties, 
Imposts and Excises shall be uniform 
throughout the United States; 

To borrow Money on the credit of the 
United States; 

To regulate Commerce with foreign 
Nations, and among the several States, 
and with the Indian Tribes; 

To establish an uniform Rule of 
Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the 
United States; 

To coin Money, regulate the Value 
thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Punishment of 
counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and 
useful Arts, by securing for limited Times 
to Authors and Inventors the exclusive 
Right to their respective Writings and 
Discoveries; 
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To constitute Tribunals inferior to the 
supreme Court; 

To define and punish Piracies and 
Felonies committed on the high Seas, and 
Offences against the Law of Nations; 

To declare War, grant Letters of Marque 
and Reprisal, and make Rules concerning 
Captures on Land and Water; 

To raise and support Armies, but no 
Appropriation of Money to that Use shall 
be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and 
Regulation of the land and naval Forces; 

To provide for calling forth the Militia to 
execute the Laws of the Union, suppress 
Insurrections and repel Invasions; 

To provide for organizing, arming, and 
disciplining, the Militia, and for 
governing such Part of them as may be 
employed in the Service of the United 
States, reserving to the States 
respectively, the Appointment of the 
Officers, and the Authority of training the 
Militia according to the discipline 
prescribed by Congress; 

To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by 
Cession of Particular States, and the 
Acceptance of Congress, become the Seat 
of the Government of the United States, 
and to exercise like Authority over all 
Places purchased by the Consent of the 
Legislature of the State in which the Same 
shall be, for the Erection of Forts, 
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Magazines, Arsenals, dock-Yards and 
other needful Buildings;--And 

To make all Laws which shall be 
necessary and proper for carrying into 
Execution the foregoing Powers and all 
other Powers vested by this Constitution 
in the Government of the United States, or 
in any Department or Officer thereof. 

  Section 9. 

The Migration or Importation of such 
Persons as any of the States now existing 
shall think proper to admit, shall not be 
prohibited by the Congress prior to the 
Year one thousand eight hundred and 
eight, but a Tax or duty may be imposed 
on such Importation, not exceeding ten 
dollars for each Person. 

The Privilege of the Writ of Habeas 
Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion 
the public Safety may require it. 

No Bill of Attainder or ex post facto Law 
shall be passed. 

No Capitation, or other direct, Tax shall 
be laid, unless in Proportion to the Census 
of Enumeration herein before directed to 
be taken. 

No Tax or Duty shall be laid on Articles 
exported from any State. 

No Preference shall be given by any 
Regulation of Commerce or Revenue to 
the Ports of one State over those of 
another: nor shall Vessels bound to, or 
from, one State, be obliged to enter, clear 
or pay Duties in another. 
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No Money shall be drawn from the 
Treasury, but in Consequence of 
Appropriations made by Law; and a 
regular Statement and Account of the 
Receipts and Expenditures of all public 
Money shall be published from time to 
time. 

No Title of Nobility shall be granted by 
the United States: And no Person holding 
any Office of Profit or Trust under them, 
shall, without the Consent of the 
Congress, accept of any present, 
Emolument, Office, or Title, of any kind 
whatever, from any King, Prince or 
foreign State. 

  Section 10. 

No State shall enter into any Treaty, 
Alliance, or Confederation; grant Letters 
of Marque and Reprisal; coin Money; 
emit Bills of Credit; make any Thing but 
gold and silver Coin a Tender in Payment 
of Debts; pass any Bill of Attainder, ex 
post facto Law, or Law impairing the 
Obligation of Contracts, or grant any Title 
of Nobility. 

No State shall, without the Consent of the 
Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be 
absolutely necessary for executing it's 
inspection Laws: and the net Produce of 
all Duties and Imposts, laid by any State 
on Imports or Exports, shall be for the 
Use of the Treasury of the United States; 
and all such Laws shall be subject to the 
Revision and Controul of the Congress. 

No State shall, without the Consent of 
Congress, lay any Duty of Tonnage, keep 
Troops, or Ships of War in time of Peace, 
enter into any Agreement or Compact 
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with another State, or with a foreign 
Power, or engage in War, unless actually 
invaded, or in such imminent Danger as 
will not admit of delay. 

  

Annotations 

Article I - Legislative Department 

●     Section 1. Legislative Powers   
●     Separation of Powers and Checks and 

Balances   
�❍     The Theory Elaborated and 

Implemented   
�❍     Judicial Enforcement   

●     Bicameralism   
●     Enumerated, Implied, Resulting, and 

Inherent Powers   
●     Delegation of Legislative Power   

�❍     Origin of the Doctrine of 
Nondelegability   

�❍     Delegation Which Is Permissible   
■     Filling Up the Details   
■     Contingent Legislation   

�❍     The Effective Demise of the 
Nondelegation Doctrine   

■     The Regulatory State   
■     Standards   
■     Foreign Affairs   
■     Delegations to the States   
■     Delegation to Private 

Persons   
■     Delegation and Individual 

Liberties   
�❍     Punishment of Violations   

●     Congressional Investigations   
�❍     Source of the Power to Investigate 

  
�❍     Investigations of Conduct of 

Executive Department   
�❍     Investigations of Members of 

Congress   
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�❍     Investigations in Aid of 
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■     Protection of Witnesses: 
Constitutional Guarantees   
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Representatives   
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FindLaw: U.S. Constitution: Article I 

■     Scope of State Immunity 
from Federal Taxation   

■     Uniformity Requirement   
�❍     Purposes of Taxation   

■     Regulation by Taxation   
■     Extermination by Taxation 

  
■     Promotion of Business: 

Protective Tariff   
�❍     Spending for the General Welfare 

  
■     Scope of the Power   

�❍     Social Security Act Cases   
�❍     An Unrestrained Federal Spending 

Power   
�❍     Conditional Grants-In-Aid   
�❍     Earmarked Funds   
�❍     Debts of the United States   

●     Clause 2. Borrowing Power   
●     Clause 3. Commerce Power   

�❍     Power to Regulate Commerce   
■     Purposes Served by the 

Grant   
■     Definition of Terms   

■     Commerce   
■     Among the Several 

States   
■     Regulate   
■     Necessary and 

Proper Clause   
■     Federalism Limits 

on Exercise of 
Commerce Power   

■     Illegal Commerce   
�❍     Interstate versus Foreign 

Commerce   
�❍     Instruments of Commerce   
�❍     Congressional Regulation of 

Waterways   
■     Navigation   
■     Hydroelectric Power; Flood 

Control   
�❍     Congressional Regulation of Land 

Transportation   
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FindLaw: U.S. Constitution: Article I 

■     Federal Stimulation of 
Land Transportation   

■     Federal Regulation of Land 
Transportation   

■     Federal Regulation of 
Intrastate Rates (The 
Shreveport Doctrine)   

■     Federal Protection of Labor 
in Interstate Rail 
Transportation   

■     Regulation of Other Agents 
of Carriage and 
Communications   

�❍     Congressional Regulation of 
Commerce as Traffic   

■     The Sherman Act: Sugar 
Trust Case   

■     Sherman Act Revived   
■     The ''Current of 

Commerce'' Concept: The 
Swift Case   

■     The Danbury Hatters Case   
■     Stockyards and Grain 

Futures Acts   
■     Securities and Exchange 

Commission   
�❍     Congressional Regulation of 

Production and Industrial 
Relations: Antidepression 
Legislation   

■     National Industrial 
Recovery Act   

■     Agricultural Adjustment 
Act   

■     Bituminous Coal 
Conservation Act   

■     Railroad Retirement Act   
■     National Labor Relations 

Act   
■     Fair Labor Standards Act   
■     Agricultural Marketing 

Agreement Act   
�❍     Acts of Congress Prohibiting 

Commerce   
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FindLaw: U.S. Constitution: Article I 

■     Foreign Commerce: 
Jefferson's Embargo   

■     Foreign Commerce: 
Protective Tariffs   

■     Foreign Commerce: 
Banned Articles   

■     Interstate Commerce: 
Power to Prohibit 
Questioned   

■     Interstate Commerce: 
National Prohibitions and 
State Police Power   

■     The Lottery Case   
■     The Darby Case   

�❍     The Commerce Clause as a Source 
of National Police Power   

■     Is There an Intrastate 
Barrier to Congress' 
Commerce Power?   

■     Civil Rights   
■     Criminal Law   

�❍     The Commerce Clause as a 
Restraint on State Powers   

■     Doctrinal Background   
■     The State Proprietary 

Activity Exception   
■     Congressional 

Authorization of 
Impermissible State Action 
  

�❍     State Taxation and Regulation: 
The Old Law   

■     General Considerations   
■     Taxation   
■     Regulation   

�❍     State Taxation and Regulation: 
The Modern Law   

■     General Considerations   
■     Taxation   
■     Regulation   

�❍     Foreign Commerce and State 
Powers   

�❍     Concurrent Federal and State 
Jurisdiction   
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FindLaw: U.S. Constitution: Article I 

■     The General Issue: 
Preemption   

■     Preemption 
Standards   

■     The Standards 
Applied   

■     Federal Versus State 
Labor Laws   

�❍     Commerce With Indian Tribes   
●     Clause 4. Naturalization and 

Bankruptcies   
�❍     Naturalization and Citizenship   

■     Nature and Scope of 
Congress' Power   

■     Categories of Citizens: 
Birth and Naturalization   

■     The Naturalization of 
Aliens   

�❍     Rights of Naturalized Persons   
�❍     Expatriation: Loss of Citizenship   
�❍     Aliens   

■     The Power of Congress to 
Exclude Aliens   

■     Deportation   
�❍     Bankruptcy   

■     Persons Who May Be 
Released from Debt   

■     Liberalization of Relief 
Granted and Expansion of 
the Rights of the Trustee   

■     Constitutional Limitations 
on the Bankruptcy Power   

■     Constitutional Status of 
State Insolvency Laws: 
Preemption   

●     Clauses 5 and 6. Money   
�❍     Fiscal and Monetary Powers of 

Congress   
■     Coinage, Weights, and 

Measures   
■     Punishment of 

Counterfeiting   
■     Borrowing Power versus 

Fiscal Power   
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FindLaw: U.S. Constitution: Article I 

●     Clause 7. Post Office   
�❍     Postal Power   

■     ''Establish''   
■     Power to Protect the Mails   
■     Power to Prevent Harmful 

Use of the Postal Facilities 
  

■     Exclusive Power as an 
Adjunct to Other Powers   

■     State Regulations Affecting 
the Mails   

●     Clause 8. Copyrights and Patents   
�❍     Copyrights and Patents   

■     Scope of the Power   
■     Patentable Discoveries   
■     Procedure in Issuing 

Patents   
■     Nature and Scope of the 

Right Secured   
■     Power of Congress over 

Patent Rights   
■     State Power Affecting 

Payments and Copyrights   
■     Trade-Marks and 

Advertisements   
●     Clause 9. Creation of Courts   
●     Clause 10. Maritime Crimes   

�❍     Piracies, Felonies, and Offenses 
Against the Law of Nations   

■     Origin of the Clause   
■     Definition of Offenses   
■     Extraterritorial Reach of 

the Power   
●     Clauses 11, 12, 13, and 14. War; 

Military Establishment   
�❍     The War Power   

■     Source and Scope   
■     Three Theories   
■     An Inherent Power   
■     A Complexus of 

Granted Powers   
■     Declaration of War   

�❍     The Power to Raise and Maintain 
Armed Forces   
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■     Purpose of Specific Grants 
  

■     Time Limit on 
Appropriations for the 
Army   

■     Conscription   
■     Care of the Armed Forces   
■     Trial and Punishment of 

Offenses: Servicemen, 
Civilian Employees, and 
Dependents   

■     Servicemen   
■     Civilians and 

Dependents   
�❍     War Legislation   

■     War Powers in Peacetime   
■     Delegation of Legislative 

Power in Wartime   
�❍     Constitutional Rights in Wartime   

■     Constitution and the 
Advance of the Flag   

■     Theater of Military 
Operations   

■     Enemy Country   
■     Enemy Property   
■     Prizes of War   

■     The Constitution at Home 
in Wartime   

■     Personal Liberty   
■     Enemy Aliens   
■     Eminent Domain   
■     Rent and Price 

Controls   
●     Clauses 15 and 16. The Militia   

�❍     The Militia Clause   
■     Calling Out the Militia   
■     Regulation of the Militia   

●     Clause 17. District of Columbia; 
Federal Property   

�❍     Seat of the Government   
�❍     Authority Over Places Purchased   

■     ''Places''   
■     Duration of Federal 

Jurisdiction   
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■     Reservation of Jurisdiction 
by States   

●     Clause 18. Necessary and Proper 
Clause   

�❍     Coefficient or Elastic Clause   
■     Scope of Incidental Powers 

  
■     Operation of Coefficient 

Clause   
■     Definition of Punishment 

and Crimes   
■     Chartering of Banks   
■     Currency Regulations   
■     Power to Charter 

Corporations   
■     Courts and Judicial 

Proceedings   
■     Special Acts Concerning 

Claims   
■     Maritime Law   

●     Section 9. Powers Denied to Congress   
●     Clause 1. Importation of Slaves   

�❍     General Purpose of Sec. 9   
●     Clause 2. Habeas Corpus Suspension   
●     Clause 3. Bills of Attainder and Ex 

Post Facto Laws   
�❍     Bills of Attainder   
�❍     Ex Post Facto Laws   

■     Definition   
■     What Constitutes 

Punishment   
■     Change in Place or Mode 

of Trial   
●     Clause 4. Taxes   

�❍     Direct Taxes   
■     The Hylton Case   
■     From the Hylton to the 

Pollock Case   
■     Restriction of the Pollock 

Decision   
■     Miscellaneous   

●     Clause 5. Duties on Exports from 
States   
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�❍     Taxes on Exports   
■     Stamp Taxes   

●     Clause 6. Preference to Ports   
�❍     The ''No Preference'' Clause   

●     Clause 7. Appropriations and 
Accounting of Public Money   

�❍     Appropriations   
�❍     Payment of Claims   

●     Clause 8. Titles of Nobility; Presents   

●     Section 10. Powers Denied to the States 
  

●     Clause 1. Not to Make Treaties, Coin 
Money, Pass Ex Post Facto Laws, 
Impair Contracts   

�❍     Treaties, Alliances, or 
Confederations   

�❍     Bills of Credit   
�❍     Legal Tender   
�❍     Bills of Attainder   
�❍     Ex Post Facto Laws   

■     Scope of the Provision   
■     Denial of Future Privileges 

to Past Offenders   
■     Changes in Punishment   
■     Changes in Procedure   

�❍     Obligation of Contracts   
■     ''Law'' Defined   
■     Status of Judicial Decisions 

  
■     ''Obligation'' Defined   
■     ''Impair'' Defined   
■     Vested Rights Not Included 

  
■     Public Grants That Are Not 

''Contracts''   
■     Tax Exemptions: When 

Not ''Contracts''   
■     ''Contracts'' Include Public 

Contracts and Corporate 
Charters 

■     Corporate Charters: 
Different Ways of 
Regarding   
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■     Reservation of Right to 
Alter or Repeal Corporate 
Charters   

■     Corporation Subject to the 
Law and Police Power   

■     Strict Construction of 
Charters, Tax Exemptions   

■     Strict Construction and the 
Police Power   

■     Doctrine of Inalienability 
as Applied to Eminent 
Domain, Taxing, and 
Police Powers   

■     Private Contracts   
■     Remedy a Part of the 

Private Obligation   
■     Private Contracts and the 

Police Power   
■     Evaluation of the Clause 

Today   
●     Clause 2. Not to Levy Duties on 

Exports and Imports   
�❍     Duties on Exports and Imports   

■     Scope   
■     Privilege Taxes   
■     Property Taxes   
■     Inspection Laws   

●     Clause 3. Not to Lay Tonnage Duties, 
Keep Troops, Make Compacts, or 
Engage in War     

�❍     Tonnage Duties   
�❍     Keeping Troops   
�❍     Interstate Compacts   

■     Background of Clause   
■     Subject Matter of Interstate 

Compacts   
■     Consent of Congress   
■     Grants of Franchise to 

Corporations by Two 
States   

■     Legal Effects of Interstate 
Compacts   
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 U.S.C.A. Const. Art. I § 2, cl. 3 §UNITED STATES CODE ANNOTATED

CONSTITUTION OF THE UNITED STATES

ARTICLE I--THE CONGRESS

Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.

Current through P.L. 107-11, approved 5-28-01

Section 2, Clause 3. Apportionment of Representatives and Taxes

 [Representatives and direct Taxes shall be apportioned among the several States which may be included 
within this Union, according to their respective Numbers, which shall be determined by adding to the whole 
Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not 
taxed, three fifths of all other Persons.]  The actual Enumeration shall be made within three Years after the 
first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such 
Manner as they shall by Law direct.  The Number of Representatives shall not exceed one for every thirty 
Thousand, but each State shall have at Least one Representative;  and until such enumeration shall be made, 
the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and 
Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware 
one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.
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USCA (United States Code Annotated)

USCA CONST Art. I S 8, cl. 1

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works
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 U.S.C.A. Const. Art. I § 8, cl. 1 §UNITED STATES CODE ANNOTATED

CONSTITUTION OF THE UNITED STATES

ARTICLE I--THE CONGRESS

Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.

Current through P.L. 107-11, approved 5-28-01

Section 8, Clause 1. Powers of Congress;  Levy of Taxes for Common Defense and General Welfare;  
Uniformity of Taxation

 The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defence and general Welfare of the United States;  but all Duties, Imposts and 
Excises shall be uniform throughout the United States;
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USCA (United States Code Annotated)

USCA CONST Art. I S 9, cl. 4

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works

_____________________________________________________________

 U.S.C.A. Const. Art. I § 9, cl. 4 §UNITED STATES CODE ANNOTATED

CONSTITUTION OF THE UNITED STATES

ARTICLE I--THE CONGRESS

Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.

Current through P.L. 107-11, approved 5-28-01

Section 9, Clause 4. Capitation and Other Direct Taxes

 No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein 
before directed to be taken.
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Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429,  15 S.Ct. 673 (1895) 

Supreme Court of the United States 

POLLOCK 

v. 

FARMERS' LOAN & TRAUST CO. et al. 

No. 893. 

April 8, 1895.

Appeal from the Circuit Court of the United States for the Southern District of New York. 

This was a bill filed by Charles Pollock, a citizen of the state of Massachusetts, on behalf of himself and all 
other stockholders of the defendant company similarly situated, against the Farmers' Loan & Trust Company, 
a corporation of the state of New York, and its directors, alleging that the capital stock of the corporation 
consisted of $1,000,000, divided into 40,000 shares of the par value of $25 each; that the company was 
authorized to invest its assets in public stocks and bonds of the United States, of individual states, or of any 
incorporated city or county, or in such real or personal securities as it might deem proper; and also to take, 
accept, and execute all such trusts of every description as might be committed to it by any person or persons 
or any corporation, by grant, assignment, devise, or bequest, or by order of any court of record of New York, 
and to receive and take any real estate which might be the subject of such trust; that the property and assets of 
the company amounted to more than $5,000,000, or which at least $1,000,000 was invested in real estate 
owned by the company in fee, at least $2,000,000 in bonds of the city of New York, and at least $1,000,000 
in the bonds and stocks of other corporations of the United States; that the net profits or income of the 
defendant company during the year ending December 31, 1894, amounted to more than the sum of 
$3,000,000 above its actual operation and business expenses, including lossess and interest on bonded and 
other indebtedness; that from its real estate the company derived an income of $50,000 per annum, after 
deducting all county, state, and municipal taxes; and that the company derived an income or profit of about 
$60,000 per annum fro its investments in municipal bonds. 

It was further alleged that under and by virtue of the powers conferred upon the company it had from time to 
time taken and executed, and was holding and executing, numerous trusts committed to the company by 
many persons, copartnerships, unincorporated associations, and corporations, by grant, assinment, devise, and 
bequest, and by orders of various courts, and that the company now held as trustee for many minors, 
individuals, corpartnerships, associations, and corporations, resident in the United States and elsewhere, 
many parcels of real estate situated in the various states of the United States, and amounting in the aggregate, 
to a value exceeding $5,000,000, the rents and income of which real estate collected and received by said 
defendant in its fiduciary capacity annually exceeded the sum of $200,000. 

The bill also averred that complainant was, and had been since May 20, 1892, the owner and registered 
holder of 10 shares of the capital stock of the company, of a value exceeding the sum of $5,000; that the 
capital stock was divied among a large number of different persons, who, as such stockholders, constituted a 
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large body; that the bill was filed for an object common to them all, and that he therefore brought suit not 
only in his own behalf as a stockholder of the company, but also as a representative of and on behalf of such 
of the other stockholders similarly situated and interested as might choose to intervene and become parties. 

It was then alleged that the management of the stock, property, affairs, and concerns of the company was 
committed, under its acts of incorporation, to its directors, and charged that the company and a majority of its 
directors claimed and asserted that under and by virtue of the alleged authority of the provisions of an act of 
congress of the United States entitled 'An act to reduce taxation, to provide revenue for the government, and 
for other purposes,' passed August 15, 1894, the company was liable, and that they intended to pay, to the 
United States, before July 1, 1895, a tax of 2 per centum on the net profits of said company for the year 
ending December 31, 1894, above actual operating and business expenses, including the income derived from 
its real estate and its bonds of the city of New York; and that the directors claimed and asserted that a similar 
tax must be paid upon the amount of the incomes, gains, and profits, in excess of $4,000, of all minors and 
others for whom the company was acting in a fiduciary capacity.  And, further, that the company and its 
directors had avowed their intention to make and file with the collector of internal revenue for the Second 
district of the city of New York a list, return, or statement showing the amount of the net income of the 
company received during the year 1894, as aforesaid, and likewise to make and render a list or return to said 
collector of internal revenue, prior to that date, of the amount of the income, gains and profits of all minors 
and other persons having incomes in excess of $3,500, for whom the company was acting in a fiduciary 
capacity. 

The bill charged that the provisions in respect of said alleged income tax incorporated in the act of congress 
were unconstututional, null, and void, in that the tax was a direct tax in respect of the real estate held and 
owned by the company in its own right and in its fiduciary capacity as aforesaid, by being imposed upon the 
rents, issues, and profits os said real estate, and was likewise a direct tax in respect of its personal property 
and the personal property held by it for others for whom it acted in its fiduciary capacity as aforesaid, which 
direct taxes were not, in and by said act, apportioned among the several states, as required by section 2 of 
article 1 of the constitution; and that, if the income tax so incorporated in the act of congress aforesaid were 
held not to be a direct tax, nevertheless its provisions were unconstitutional, null, and void, in that they were 
not uniform throughout the United States, as required in and by section 8 of article 1 of the constitution of the 
United States, upon many grounds and in many particulars specifically set forth. 

The bill further charged that the income-tax provisions of the act were likewise unconstitutional, in that they 
imposed a tax on incomes not taxable under the constitution, and likewise income derived from the stocks 
and bonds of the states of the United States, and counties and municipalities therein, which stocks and bonds 
are among the means and instrumentalities employed for carrying on their repective governments, and are not 
proper subjects of the taxing power of congress, and which states and their counties and muncipalities are 
independent of the general government of the United States, and the respective stocks and bonds of which 
are, together with the power of the states to borrow in any form, exempt from federal taxation. 

Other grounds of unconstitutionality were assigned, and the violation of  articles 4 and 5 of the constitution 
asserted. 

The bill further averred that the suit was not a collusive one, to confer on a court of the United States 
jurisdiction of the case, of which it would not otherwise have cognizance and that complainant had requested 
the company and its directors to omit and to refuse to pay said income tax, and to contest the constiutionality 
of said act, and to refrain from voluntarily making lists, returns, and statements on its own behalf and on 

http://famguardian.org/TaxFreedom/Forms/Discovery/Depo...idence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (2 of 64) [1/8/2007 7:48:20 AM]



Date of Download: Sep 14, 2001

behalf of the minors and other persons for whom its was acting in a fiduciary capacity, and to apply to a court 
of competent jurisdiction to determine its liability under said act; but that the company and a majority of its 
directors, after a meeting of the directors, at which the matter and the request of complainant were formally 
laid before them for action, had rejused, and still refuse, and intend omitting, ot comply with complainant's 
demand, and had resolved and determined and intended to comply with all and singular the provisions of the 
said act of congress, and to pay the tax upon all its net profits or income as aforesaid, including its rents from 
real estate and its income from municipal bonds, and a copy of the refusal of the company was annexed to the 
complaint. 

It was also alleged that if the company and its directors, as they propered and had declared their intention to 
do, should pay the tax out of its gains, income, and profits, or out of the gains, income, and profits of the 
property held by it in its fiduciary capacity they will diminish the assets of the company and lessen the 
dividends thereon and the value of the shares; that voluntary compliance with the income-tax provisions 
would expose the company to a multiplicity of suits, not only by and on behalf of its numerous shareholders, 
but by and on behalf of numberous minors and others for whom it acts in a fiduciary capacity, and that such 
numerous suits would work irreparable injury to the business of the company, and subject it to great and 
irreparable damage, and to liability to the beneficiaries aforesaid, to the irreparable damage of complainant 
and all its shareholders. 

The bill further averred that this was a suit of a civil nature in equity; that the matter in dispute exceeded, 
exclusive of costs, the sum of $5,000, and arose under the constitution or laws of the United States; and that 
there was furthermore a controversy between citizens of different states. 

The prayer was that it might be adjudged and decreed that the said provisions known as the income tax 
incorporated in said act of congress passed August 15, 1894, are unconstitutional, null, and void; that the 
defendants be restrained from volunarily complying with the provisions of said act, and making the list, 
returns, and statements above referred to, or paying the tax aforesaid; and for general relief. 

The defendants demurred on the ground of want of equity, and, the cause having been brought on to be heard 
upon the bill and demurrer thereto, the demurrer was sustained, and the bill of complaint dismissed, with 
costs, whereupon the record recited that the constitutionality of a law of the United States was drawn in 
question, and an appeal was allowed directly to this court. 

An abstract of the act in question will be found in the margin.  [FN2] 

By the third clause of section 2 of article 1 of the constitution it was provided:  'Representatives and direct 
taxes shall be apportioned among the several states which may be included within this Union, according to 
their respective numbers, which shall be determined by adding to the whole number of free persons, including 
those bound to service for a term of years, and excluding Indians not taxed, three-fifths of all other persons.'  
This was amended by the second section of the fourteenth amendment, declared ratified July 28, 1868, so that 
the whole number of persons in each state should be counted, Indians not taxed excluded, and the provision, 
as thus amended, remains in force. 

The acutal enumeration was prescribed to be made within three years after the first meeting of congress, and 
within every subsequent term of ten years, in such manner as should be directed. 
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Section 7 requires 'all bills for raising revenue shall originate in the house or representatives.' 

The first clause of section 8 reads thus:  'The congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common defence and general welfare of the United 
States; but all duties, imposts and excises shall be uniform throughout the United States.' And the third clause 
thus: 'To regulate commerce with foreigh nation, and among the several states, and with the Indian tribes.' 

The fourth, fifth, and sixth clauses of section 9 are as follows: 

'No capitation, or other direct, tax shall be laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken. 

'No tax or duty shall be laid on articles exported from any state. 

'No preference shall be given by any regulation of commerce or revenue to the ports of one 
state over those of another; nor shall vessels bount to, or from, one state, be obliged to enter, 
clear, or pay duties in another.'

It is also provided by the second clause of section 10 that 'no state shall, without consent of the congress, lay 
any imposts or duties on imports or exports, except what may be absolutely necessary for executing its 
inspection laws': and, by the third clause, that 'no state shall, without the consent of congress, lay any duty of 
tonnage.' 

The first clause of section 9 provides: 'The migration or importation of such persons as any of the states now 
existing shall think proper to admit, shall not be prohibited by the congress prior to the year one thousand and 
eight hundred and eight, but a tax or duty may be imposed on such importations, ot exeeding ten dollars for 
each person.' 

Article 5 prescribes the mode for the amendment of the constitution, and concludes with this proviso: 
'Provided, that no amendment which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of the first article.' 

Mr. Chief Justice FULLER, after stating the facts in the foregoing language, delivered the opinion of the 
court. 

The jurisdiction of a court of equity to prevent any threatened breach of trust in the misapplication or 
diversion of the funds of a corporation by illegal payments out of its capital or profits has been frequently 
sustained. Dodge v. Woolsey, 18 How. 331; Hawes v. Oakland, 104 U. S. 450. 

As in Dodge v. Woolsey, this bill proceeds on the ground that the defendants would be guilty of such breach 
of trust or duty in voluntarily making returns for the imposition of, and paying, an unconstitutional tax; and 
also on allegations of threatened multiplicity of suits and irreparable injury. 

The objection of adequate remedy at law was not raised below, nor is it now raised by appellees, if it could be 
entertained at all at this stage of the proceedings; and, so far as it was within the power of the government to 
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do so, the question of jurisdiction, for the purposes of the case, was explicitly waived on the argument. The 
relief sought was in respect of voluntary action by the defendant company, and not in respect of the 
assessment and collection themselves.  Under these circumstances, we should not be justified in declining to 
proceed to judgment upon the merits. Pelton v. Bank, 101 U. S. 143, 148; Cummings v. Bank, Id. 153, 157; 
Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486. 

Since the opinion in Marbury v. Madison, 1 Cranch, 137, 177, was delivered, it has not been doubted that it is 
within judicial competency, by express provisions of the constitution or by necessary inference and 
implication, to determine whether a given law of the United States is or is not made in pursuance of the 
constitution, and to hold it valid or void accordingly.  'If,' said Chief Justice Marshall, 'both the law and the 
constitution apply to a particular case, so that the court must either decide that case conformably to the law, 
disregarding the constitution, or conformably to the constitution, disregarding the law, the court must 
determine which of these conflicting rules governs the case. This is of the very essence of judicial duty.'  And 
the chief justice added that the doctrine 'that courts must close their eyes on the constitution, and see only the 
law,' 'would subvert the very foundation of all written constitutions.'  Necessarily the power to declare a law 
unconstitutional is always exercised with reluctance; but the duty to do so, in a proper case, cannot be 
declined, and must be discharged in accordance with the deliberate judgment of the tribunal in which the 
validity of the enactment is directly drawn in question. 

The contention of the complainant is: 

First.  That the law in question, in imposing a tax on the income or rents of real estate, imposes 
a tax upon the real estate itself; and in imposing a tax on the interest or other income of bonds 
or other personal property, held for the purposes of income or ordinarily yielding income, 
imposes a tax upon the personal estate itself; that such tax is a direct tax, and void because 
imposed without regard to the rule of apportionment; and that by reason thereof the whole law 
is invalidated.

Second.  That the law is invalid, because imposing indirect taxes in violation of the constitutional requirement 
of uniformity, and therein also in violation of the implied limitation upon taxation that all tax laws must apply 
equally, impartially, and unformly to all similarly situated.  Under the second head, it is contended that the 
rule of uniformity is violated, in that the law taxes the income of certain corporations, companies, and 
associations, no matter how created or organized, at a higher rate than the incomes of individuals or 
partnerships derived from precisely similar property or business; in that it exempts from the operation of the 
act and from the burden of taxation numerous corporations, companies, and associations having similar 
property and carrying on similar business to those expressly taxed; in that it denies to individuals deriving 
their income from shares in certain corporations, companies, and associations the benefit of the exemption of 
$4,000 granted to other persons interested in similar property and business; in the exemption of $4,000; in the 
exemption of building and loan associations, savings banks, mutual life, fire, marine, and accident insurance 
companies, existing solely for the pecuniary profit of their members,--these and other exemptions being 
alleged to be purely arbitrary and capricious, justified by no public purpose, and of such magnitude as to 
invalidate the entire enactment; and in other particulars. 

Third.  That the law is invalid so far as imposing a tax upon income received from state and municipal bonds. 

The constitution provides that representatives and direct taxes shall be apportioned among the several states 
according to numbers, and that no direct tax shall be laid except according to the enumeration provided for; 
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and also that all duties, imposts, and excises shall be uniform throughout the United States. 

The men who framed and adopted that instrument had just emerged from the struggle for independence 
whose rallying cry had been that 'taxation and representation go together.' 

The mother country had taught the colonists, in the contests waged to establish that taxes could not be 
imposed by the sovereign except as they were granted by the representatives of the realm, that self-taxation 
constituted the main security against oppression.  As Burke declared, in his speech on conciliation with 
America, the defenders of the excellence of the English constitution 'took infinite pains to inculcate, as a 
fundamental principle, that, in all monarchies, the people must, in effect, themselves, mediately or 
immediately, possess the power of granting their own money, or no shadow of liberty could subsist.'  The 
principle was that the consent of those who were expected to pay it was essential to the validity of any tax. 

The states were about, for all national purposes embraced in the constitution, to become one, united under the 
same sovereign authority, and governed by the same laws.  But as they still retained their jurisdiction over all 
persons and things within their territorial limits, except where surrendered to the general government or 
restrained by the constitution, they were careful to see to it that taxation and representation should go 
together, so that the sovereignty reserved should not be impaired, and that when congress, and especially the 
house of representatives, where it was specifically provided that all revenue bills must originate, voted a tax 
upon property, it should be with the consciousness, and under the responsibility, that in so doing the tax so 
voted would proportionately fall upon the immediate constituents of those who imposed it. 

More than this, by the constitution the states not only gave to the nation the concurrent power to tax persons 
and property directly, but they surrendered their own power to levy taxes on imports and to regulate 
commerce. All the 13 were seaboard states, but they varied in maritime importance, and differences existed 
between them in population, in wealth, in the character of property and of business interests.  Moreover, they 
looked forward to the coming of new states from the great West into the vast empire of their anticipations.  
So when the wealthier states as between themselves and their less favored associates, and all as between 
themselves and those who were to come, gave up for the common good the great sources of revenue derived 
through commerce, they did so in reliance on the protection afforded by restrictions on the grant of power. 

Thus, in the matter of taxation, the constitution recognizes the two great classes of direct and indirect taxes, 
and lays down two rules by which their imposition must be governed, namely, the rule of apportionment as to 
direct taxes, and the rule of uniformity as to duties, imposts, and excises. 

The rule of uniformity was not prescribed to the exercise of the power granted by the first paragraph of 
section 8 to lay and collect taxes, because the rule of apportionment as to taxes had already been laid down in 
the third paragraph of the second section. 

And this view was expressed by Mr. Chief Justice Cause in The License Tax Cases, 5 Wall. 462, 471, when 
he said:  'It is true that the power of congress to tax is a very extensive power.  It is given in the constitution, 
with only one exception and only two qualifications.  Congress cannot tax exports, and it must impose direct 
taxes by the rule of apportionment, and indirect taxes by the rule of uniformity.  Thus limited, and thus only, 
it reaches every subject, and may be exercised at discretion.' 

And although there have been, from time to time, intimations that there might be some tax which was not a 
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direct tax, nor included under the words 'duties, imports, and excises,' such a tax, for more than 100 years of 
national existence, has as yet remained undiscovered, notwithstanding the stress of particular circumstances 
has invited thorough investigation into sources of revenue. 

The first question to be considered is whether a tax on the rents or income of real estate is a direct tax within 
the meaning of the constitution. Ordinarily, all taxes paid primarily by persons who can shift the burden upon 
some one else, or who are under no legal compulsion to pay them, are considered indirect taxes; but a tax 
upon property holders in respect of their estates, whether real or personal, or of the income yielded by such 
estates, and the payment of which cannot be avoided, are direct taxes.  Nevertheless, it may be admitted that, 
although this definition of direct taxes is prima facie correct, and to be applied in the consideration of the 
question before us, yet the constitution may bear a different meaning, and that such different meaning must 
be recognized.  But in arriving at any conclusion upon this point we are at liberty to refer to the historical 
circumstances attending the framing and adoption of the constitution, as well as the entire frame and scheme 
of the instrument, and the consequences naturally attendant upon the one construction or the other. 

We inquire, therefore, what, at the time the constitution was framed and adopted, were recognized as direct 
taxes?  What did those who framed and adopted it understand the terms to designate and include? 

We must remember that the 55 members of the constitutional convention were men of great sagacity, fully 
conversant with governmental problems, deeply conscious of the nature of their task, and profoundly 
convinced that they were laying the foundations of a vast future empire.  'To many in the assembly the work 
of the great French magistrate on the 'Spirit of Laws,' of which Washington with his own hand had copied an 
abstract by Madison, was the favorite manual.  Some of them had made an analysis of all federal 
governments in ancient and modern times, and a few were well versed in the best English, Swiss, and Dutch 
writers on government.  They had immediately before them the example of Great Britain, and they had a still 
better school of political wisdom in the republican constitutions of their several states, which many of them 
had assisted to frame.'  2 Bancr. Hist. Const. 9. 

The Federalist demonstrates the value attached by Hamilton, Madison, and Jay to historical experience, and 
shows that they had made a careful study of many forms of government.  Many of the framers were 
particularly versed in the literature of the period,--Franklin, Wilson, and Hamilton for example. Turgot had 
published in 1764 his work on taxation, and in 1766 his essay on 'The Formation and Distribution of Wealth,' 
while Adam Smith's 'Wealth of Nations' was published in 1776.  Franklin, in 1766, had said, upon his 
examination before the house of commons, that:  'An external tax is a duty laid on commodities imported; 
that duty is added to the first cost and other charges on the commodity, and, when it is offered to sale, makes 
a part of the price. If the people do not like it at that price, they refuse it.  They are not obliged to pay it.  But 
an internal tax is forced from the people without their consent, if not laid by their own representatives. The 
stamp act says we shall have no commerce, make no exchange of property with each other, neither purchase 
nor grant, nor recover debts; we shall neither marry nor make our wills,--unless we pay such and such sums; 
and thus it is intended to extort our money from us, or ruin us by the consequences of refusing to pay.'  16 
Parl. Hist. 144. 

They were, of course, familiar with the modes of taxation pursued in the several states.  From the report of 
Oliver Wolcott, when secretary of the treasury, on direct taxes, to the house of representatives, December 14, 
1796,--his most important state paper (Am. St. P. 1 Finance, 431),--and the various state laws then existing, it 
appears that prior to the adoption of the constitution nearly all the states imposed a poll tax, taxes on land, on 
cattle of all kinds, and various kinds of personal property, and that, in addition, Massachusetts, Connecticut, 
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Pennsylvania, Delaware, New Jersey, Virginia, and South Carolina assessed their citizens upon their profits 
from professions, trades, and employments. 

Congress, under the articles of confederation, had no actual operative power of taxation.  It could call upon 
the states for their respective contributions or quotas as previously determined on; but, in case of the failure 
or omission of the states to furnish such contribution, there were no means of compulsion, as congress had no 
power whatever to lay any tax upon individuals.  This imperatively demanded a remedy; but the opposition to 
granting the power of direct taxation in addition to the substantially exclusive power of laying imposts and 
duties was so strong that it required the convention, in securing effective powers of taxation to the federal 
government, to use the utmost care and skill to so harmonize conflicting interests that the ratification of the 
instrument could be obtained. 

The situation and the result are thus described by Mr. Chief Justice Chase in  Lane Co. v. Oregon, 7 Wall. 71, 
76:  'The people of the United States constitute one nation, under one government; and this government, 
within the scope of the powers with which it is invested, is supreme.  On the other hand, the people of each 
state compose a state, having its own government, and endowed with all the functions essential to separate 
and independent existence.  The states disunited might continue to exist.  Without the states in union, there 
could be no such political body as the United States. Both the states and the United States existed before the 
constitution.  The people, through that instrument, established a more perfect union by substituting a national 
government, acting, with ample power, directly upon the citizens, instead of the confederate government, 
which acted with powers, greatly restricted, only upon the states.  But in many articles of the constitution the 
necessary existence of the states, and, within their proper spheres, the independent authority of the states, is 
distinctly recognized. To them nearly the whole charge of interior regulation is committed or left; to them and 
to the people all powers not expressly delegated to the national government are reserved.  The general 
condition was well stated by Mr. Madison in the Federalist, thus: 'The federal and state governments are in 
fact but different agents and trustees of the people, constituted with different powers, and designated for 
different purposes.'  Now, to the existence of the states, themselves necessary to the existence of the United 
States, the power of taxation is indispensable.  It is an essantial function of  government.  It was exercised by 
the colonies; and when the colonies became states, both before and after the formation of the confederation, it 
was exercised by the new governments.  Under the articles of confederation the government of the United 
States was limited in the exercise of this power to requisitions upon the states, while the whole power of 
direct and indirect taxation of persons and property, whether by taxes on polls, or duties on imports, or duties 
on internal production, manufacture, or use, was acknowledged to belong exclusively to the states, without 
any other limitation than that of noninterference with certain treaties made by congress.  The constitution, it is 
true, greatly changed this condition of things. It gave the power to tax, both directly and indirectly, to the 
national government, and, subject to the one prohibition of any tax upon exports and to the conditions of 
uniformity in respect to indirect, and of proportion in respect to direct, taxes, the power was given without 
any express reservation.  On the other hand, no power to tax exports, or imports except for a single purpose 
and to an insignificant extent, or to lay any duty on tonnage, was permitted to the states.  In respect, however, 
to property, business, and persons, within their respective limits, their power of taxation remained and 
remains entire.  It is, indeed, a concurrent power, and in the case of a tax on the same subject by both 
governments the claim of the United States, as the supreme authority, must be preferred; but with this 
qualification it is absolute.  The extent to which it shall be exercised, the subjects upon which it shall be 
exercised, and the mode in which it shall be exercised, are all equally within the discretion of the legislatures 
to which the states commit the exercise of the power.  That discretion is restrained only by the will of the 
people expressed in the state constitutions or through elections, and by the condition that it must not be so 
used as to burden or embarrass the operations of the national government. There is nothing in the constitution 
which contemplates or authorizes any direct abridgment of this power by national legislation.  To the extent 
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just indicated it is as complete in the states as the like power, within the limits of the constitution, is complete 
in congress.' 

On May 29, 1787, Charles Pinckney presented his draft of a proposed constitution, which provided that the 
proportion of direct taxes should be regulated by the whole number of inhabitants of every description, taken 
in the manner prescribed by the legislature, and that no tax should be paid on articles exported from the 
United States.  1 Elliot, Deb. 147, 148. 

Mr. Randolph's plan declared 'that the right of suffrage, in the national legislature, ought to be proportioned to 
the quotas of contribution, or to the number of free inhabitants, as the one or the other may seem best, in 
different cases.'  1 Elliot, Deb. 143. 

On June 15, Mr. Paterson submitted several resolutions, among which was one proposing that the United 
States in congress should be authorized to make requisitions in proportion to the whole number of white and 
other free citizens and inhabitants, including those bound to servitude for a term of years, and three-fifths of 
all other person, except Indians not taxed.  1 Elliot, Deb. 175, 176. 

On the 9th of July, the proposition that the legislature be authorized to regulate the number of representatives 
according to wealth and inhabitants was approved, and on the 11th it was voted that, 'in order to ascertain the 
alterations that may happen in the population and wealth of the several states, a census shall be taken,' 
although the resolution of which this formed a part was defeated.  5 Elliot, Deb. 288, 295; 1 Elliot, Deb. 200. 

On July 12th, Gov. Morris moved to add to the clause empowering the legislature to vary the representatiton 
according to the amount of wealth and number of the inhabitants a proviso that taxation should be in 
proportion to representation, and, admitting that some objections lay against his proposition, which would be 
removed by limiting it to direct taxation, since 'with regard to indirect taxes on exports and imports, and on 
consumption, the rule would be inapplicable,' varied his motion by inserting the word 'direct,' whereupon it 
passed as follows:  'Provided, always, that direct taxation ought to be proportioned to representation.'  5 
Elliott, Deb. 302. 

Amendments were proposed by Mr. Ellsworth and Mr. Wilson to the effect that the rule of contribution by 
direct taxation should be according to the number of white inhabitants and three-fifths of every other 
description, and that, in order to ascertain the alterations in the direct taxation which might be required from 
time to time, a census should be taken.  The word 'wealth' was struck out of the clause on motion of Mr. 
Randolph; and the whole proposition, proportionate representation to direct taxation, and both to the white 
and three-fifths of the colored in habitants, and requiring a census, was adopted. 

In the course of the debates, and after the motion of Mr. Ellsworth that the first census be taken in three years 
after the meeting of congress had been adopted, Mr. Madison records:  'Mr. King asked what was the precise 
meaning of 'direct taxation.'  No one answered.'  But Mr. Gerry immediately moved to amend by the insertion 
of the clause that 'from the first meeting of the legislature of the United States until a census shall be taken, all 
moneys for supplying the public treasury by direct taxation shall be raised from the several states according 
to the number of their representatives respectively in the first branch.'  This left for the time the matter of 
collection to the states. Mr. Langdon objected that this would bear unreasonably hard against New 
Hampshire, and Mr. Martin said that direct taxation should not be used but in cases of absolute necessity, and 
then the states would be the best judges of the mode.  5 Elliot, Deb. 451, 453. 
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Thus was accomplished one of the great compromises of the constitution, resting on the doctrine that the right 
of representation ought to be conceded to every community on which a tax is to be imposed, but crystallizing 
it in such form as to allay jealousies in respect of the future balance of power; to reconcile conflicting views 
in respect of the enumeration of slaves; and to remove the objection that, in adjusting a system of 
representation between the states, regard should be had to their relative wealth, since those who were to be 
most heavily taxed ought to have a proportionate influence in the goverment. 

The compromise, in embracing the power of direct taxation, consisted not simply in including part of the 
slaves in the enumeration of population, but in providing that, as between state and state, such taxation should 
be proportioned to representation. The establishment of the same rule for the apportionment of taxes as for 
regulating the proportion of representatives, observed Mr. Madison in No. 54 of the Federalist, was by no 
means founded on the same principle, for, as to the former, it had reference to the proportion of wealth, and, 
although in respect of that it was in ordinary cases a very unfit measure, it 'had too recently obtained the 
general sanction of America not to have found a ready preference with the convention,' while the opposite 
interests of the states, balancing each other, would produce impartiality in enumeration.  By prescribing this 
rule, Hamilton wrote (Federalist, No. 36) that the door was shut 'to partiality or oppression,' and 'the abuse of 
this power of taxation to have been provided against with guarded circumspection'; and obviously the 
operation of direct taxation on every state tended to prevent resort to that mode of supply except under 
pressure of necessity, and to promote prudence and economy in expenditure. 

We repeat that the right of the federal government to directly assess and collect its own taxes, at least until 
after requisitions upon the states had been made and failed, was one of the chief points of conflict; and 
Massachusetts, in ratifying, recommended the adoption of an amendment in these words:  'That congress do 
not lay direct taxes but when the moneys arising from the impost and excise are insufficient for the public 
exigencies, nor then until congress shall have first made a requisition upon the states to assess, levy, and pay 
their respective proportions of such requisition, agreeably to the census fixed in the said constitution, in such 
way and manner as the legislatures of the states shall think best.'  1 Elliot, Deb. 322.  And in this South 
Carolina, New Hampshire, and Rhode Island concurred.  Id. 325, 326, 329, 336. 

Luther Martin, in his well known communication to the legislature of Maryland in January, 1788, expressed 
his views thus:  'By the power to lay and collect taxes they may proceed to direct taxation on every 
individual, either by a capitation tax on their heads, or an assessment on their property. * * * Many of the 
members, and myself in the number, thought that states were much better judges of the circumstances of their 
citizens, and what sum of money could be collected from them by direct taxation, and of the manner in which 
it could be raised with the greatest ease and convenience to their citizens, than the general government could 
be; and that the general government ought not to have the power of laying direct taxes in any case but in that 
of the delinquency of a state.'  1 Elliot, Deb. 344, 368, 369. 

Ellsworth and Sherman wrote the governor of Connecticut, September 26, 1787, that it was probable 'that the 
principal branch of revenue will be duties on imports.  What may be necessary to be raised by direct taxation 
is to be apportioned on the several states, according to the number of their inhabitants; and although congress 
may raise the money by their own authority, if necessary, yet that authority need not be exercised if each state 
will furnish its quota.'  1 Elliot, Deb. 492. 

And Ellsworth, in the Connecticut convention, in discussing the power of congress to lay taxes, pointed out 
that all sources of revenue, excepting the impost, still lay open to the states, and insisted that it was 'necessary 
that the power of the general legislature should extend to all the objects of taxation, that government should 
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be able to command all the resources of the country, because no man can tell what our exigencies may be.  
Wars have now become rather wars of the purse than of the sword. Government must therefore be able to 
command the whole power of the purse.  * * * Direct taxation can go but little way towards raising a 
revenue.  To raise money in this way, people must be provident; they must constantly be laying up money to 
answer the demands of the collector.  But you cannot make people thus provident.  If you would do anything 
to the purpose, you must come in when they are spending, and take a part with them.  * * *  All nations have 
seen the necessity and propriety of raising a revenue by indirect taxation, by duties upon articles of 
consumption.  * * * In England the whole public revenue is about twelve millions sterling per annum.  The 
land tax amounts to about two millions; the window and some other taxes, to about two millions more.  The 
other eight millions are raised upon articles of consumption.  * * * This constitution defines the extent of the 
powers of the general government.  If the general legislature should at any time overleap their limits, the 
judicial department is a constitutional check.  If the United States go beyond their powers, if they make a law 
which the constitution does not authorize, it is void; and the judicial power, the national judges, who, to 
secure their impartiality, are to be made independent, will declare it to be void.'  2 Elliot, Deb. 191, 192, 196. 

In the convention of Massachusetts by which the constitution was ratified, the second section of article 1 
being under consideration, Mr. King said:  'It is a principle of this constitution that representation and taxation 
should go hand in hand.  * * * By this rule are representation and taxation to be apportioned.  And it was 
adopted, because it was the language of all America. According to the Confederation, ratified in 1781, the 
sums for the general welfare and defense should be apportioned according to the surveyed lands, and 
improvements thereon, in the several states; but that it hath never been in the power of congress to follow that 
rule, the returns from the several states being so very imperfect.'  2 Elliot, Deb. 36. 

Theophilus Parsons observed:  'Congress have only a concurrent right with each state in laying direct taxes, 
not an exclusive right; and the right of each state to direct taxation is equally as extensive and perfect as the 
right of congress.'  2 Elliot, Deb. 93.  And John Adams, Dawes, Sumner, King, and Sedgwick all agreed that a 
direct tax would be the last source of revenue resorted to by congress. 

In the New York convention, Chancellor Livingston pointed out that, when the imposts diminished and the 
expenses of the government increased, 'they must have recourse to direct taxes; that is, taxes on land and 
specific duties.'  2 Elliot, Deb. 341.  And Mr. Jay, in reference to an amendment that direct taxes should not 
be imposed until requisition had been made and proved fruitless, argued that the amendment would involve 
great difficulties, and that it ought to be considered that direct taxes were of two kinds,--general and specific.  
Id. 380, 381. 

In Virginia, Mr. John Marshall said:  'The objects of direct taxes are well understood.  They are but few.  
What are they?  Lands, slaves, stock of all kinds, and a few other articles of domestic property.  * * * They 
will have the benefit of the knowledge and experience of the state legislature.  They will see in what manner 
the legislature of Virginia collects its taxes.  * * * Cannot congress regulate the taxes so as to be equal on all 
parts of the community?  Where is the absurdity of having thirteen revenues? Will they clash with or injure 
each other?  If not, why cannot congress make thirteen distinct laws, and impose the taxes on the general 
objects of taxation in each state, so as that all persons of the society shall pay equally, as they ought?  3 Elliot, 
Deb. 229, 235. At that time, in Virginia, lands were taxed, and specific taxes assessed on certain specified 
objects.  These objects were stated by Sec. Wolcott to be taxes on lands, houses in towns, slaves, stud horses, 
jackasses, other horses and mules, billiard tables, four-wheeled riding carriages, phaetons, stage wagons, and 
riding carriages with two wheels; and it was undoubtedly to these objects that the future chief justice referred. 
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Mr. Randolph said:  'But in this new constitution there is a more just and equitable rule fixed,--a limitation 
beyond which they cannot go. Representatives and taxes go hand in hand.  According to the one will the other 
be regulated.  The number of representatives is determined by the number of inhabitants.  They have nothing 
to do but to lay taxes accordingly.'  3 Elliot, Deb. 121. 

Mr. George Nicholas said:  'The proportion of taxes is fixed by the number of inhabitants, and not regulated 
by the extent of territory or fertility of soil.  * * * Each state will know, from its population, its proportion of 
any general tax.  As it was justly observed by the gentleman over the way [Mr. Randolph], they cannot 
possibly exceed that proportion.  They are limited and restrained expressly to it.  The state legislatures have 
no check of this kind.  Their power is uncontrolled.'  3 Elliot, Deb. 243, 244. 

Mr. Madison remarked that 'they will be limited to fix the proportion of each state, and they must raise it in 
the most convenient and satisfactory manner to the public.'  3 Elliot, Deb. 255. 

From these references--and they might be extended indefinitely--it is clear that the rule to govern each of the 
great classes into which taxes were divided was prescribed in view of the commonly accepted distinction 
between them and of the taxes directly levied under the systems of the states; and that the difference between 
direct and indirect taxation was fully appreciated is supported by the congressional debates after the 
government was organized. 

In the debates in the house of representatives preceding the passage of the act of congress to lay 'duties upon 
carriages for the conveyance of persons,' approved June 5, 1794 (1 Stat. 373, c. 45), Mr. Sedgwick said that 'a 
capitation tax, and taxes on land and on property and income generally, were direct charges, as well in the 
immediate as ultimate sources of contribution. He had considered those, and those only, as direct taxes in 
their operation and effects.  On the other hand, a tax imposed on a specific article of personal property, and 
particularly of objects of luxury, as in the case under consideration, he had never supposed had been 
considered a direct tax, within the meaning of the constitution.' 

Mr. Dexter observed that his colleague 'had stated the meaning of direct taxes to be a capitation tax, or a 
general tax on all the taxable property of the citizens; and that a gentleman from Virginia [Mr. Nicholas] 
thought the meaning was that all taxes are direct which are paid by the citizen without being recompensed by 
the consumer; but that, where the tax was only advanced and repaid by the consumer, the tax was indirect.  
He thought that both opinions were just, and not inconsistent, though the gentlemen had differed about them.  
He thought that a general tax on all taxable property was a direct tax, because it was paid without being 
recompensed by the consumer.' Ann. 3d Cong. 644, 646. 

At a subsequent day of the debate, Mr. Madison objected to the tax on carriages as 'an unconstitutional tax'; 
but Fisher Ames declared that he had satisfied himself that it was not a direct tax, as 'the duty falls not on the 
possession, but on the use.'  Ann. 730. 

Mr. Madison wrote to Jefferson on May 11, 1794:  'And the tax on carriages succeeded, in spite of the 
constitution, by a majority of twenty, the advocates for the principle being re-enforced by the adversaries to 
luxuries.'  'Some of the motives which they decoyed to their support ought to premonish them of the danger.  
By breaking down the barriers of the constitution, and giving sanction to the idea of sumptuary regulations, 
wealth may find a precarious defense in the shield of justice.  If luxury, as such, is to be taxed, the greatest of 
all luxuries, says Paine, is a great estate.  Even on the present occasion, it has been found prudent to yield to a 
tax on transfers of stock in the funds and in the banks.'  2 Mad. Writings, 14. 
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But Albert Gallatin, in his Sketch of the Finances of the United States, published in November, 1796, said:  
'The most generally received opinion, however, is that, by direct taxes in the constitution, those are meant 
which are raised on the capital or revenue of the peopel; by indirect, such as are raised on their expense.  As 
that opinion is in itself rational, and conformable to the decision which has taken place on the subject of the 
carriage tax, and as it appears important, for the sake of preventing future controversies, which may be not 
more fatal to the revenue than to the tranquillity of the Union, that a fixed interpretation should be generally 
adopted, it will not be improper to corroborate it by quoting the author from whom the idea seems to have 
been borrowed.' He then quotes from Smith's Wealth of Nations, and continues:  'The remarkable coincidence 
of the clause of the constitution with this passage in using the word 'capitation' as a generic expression, 
including the different species of direct taxes,--an acceptation of the word peculiar, it is believed, to Dr. 
Smith,--leaves little doubt that the framers of the one had the other in view at the time, and that they, as well 
as he, by direct taxes, meant those paid directly from the falling immediately on the revenue; and by indirect, 
those which are paid indirectly out of the revenue by falling immediately upon the expense.'  3 Gall.  Writings 
(Adams' Ed.) 74, 75. 

The act provided in its first section 'that there shall be levied, collected, and paid upon all carriages for the 
conveyance of persons, which shall be kept by or for any person for his or her own use, or to be let out to hire 
or for the conveyance of passengers, the several duties and rates following'; and then followed a fixed yearly 
rate on every coach, chariot, phaeton, and coachee, every four-wheel and every two-wheel top carriage, and 
upon every other two- wheel carriage varying according to the vehicle. 

In Hylton v. U. S. (decided in March, 1796) 3 Dall. 171, this court held the act to be constitutional, because 
not laying a direct tax.  Chief Justice Ellsworth and Mr. Justice Cushing took no part in the decision, and Mr. 
Justice Wilson gave no reasons. 

Mr. Justice Chase said that he was inclined to think (but of this he did not  'give a judicial opinion') that 'the 
direct taxes contemplated by the constitution are only two, to wit, a capitation or poll tax, simply, without 
regard to property, profession, or any other circumstance, and a tax on land'; and that he doubted 'whether a 
tax, by a general assessment of personal property, within the United States, is included within the term 'direct 
tax." But he thought that 'an annual tax on carriages for the conveyance of persons may be considered as 
within the power granted to congress to lay duties.  The term 'duty' is the most comprehensive next to the 
general term 'tax'; and practically in Great Britain (whence we take our general ideas of taxes, duties, imposts, 
excises, customs, etc.), embraces taxes on stamps, tolls for passage, etc., and is not confined to taxes on 
importation only.  It seems to me that a tax on expense is an indirect tax; and I think an annual tax on a 
carriage for the conveyance of persons is of that kind, because a carriage is a consumable commodity, and 
such annual tax on it is on the expense of the owner.' 

Mr. Justice Paterson said that 'the constitution declares that a capitation tax is a direct tax; and, both in theory 
and practice, a tax on land is deemed to be a direct tax.  * * * It is not necessary to determine whether a tax on 
the product of land be a direct or indirect tax.  Perhaps, the immediate product of land, in its original and 
crude state, ought to be considered as the land itself; it makes part of it; or else the provision made against 
taxing exports would be easily eluded.  Land, independently of its produce, is of no value.  * * * Whether 
direct taxes, in the sense of the constitution, comprehend any other tax than a capitation tax, and taxes on 
land, is a questionable point.  * * * But as it is not before the court, it would be improper to give any decisive 
opinion upon it.'  And he concluded:  'All taxes on expenses  or consumption are indirect taxes  A tax on 
carriages is of this kind, and, of course, is not a direct tax.'  This conclusion he fortified by reading extracts 
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from Adam Smith on the taxation of consumable commodities. 

Mr. Justice Iredell said:  'There is no necessity or propriety in determining what is or is not a direct or indirect 
tax in all cases.  Some difficulties may occur which we do not at present foresee. Perhaps a direct tax, in the 
sense of the constitution, can mean nothing but a tax on something inseparably annexed to the soil; something 
capable of apportionment under all such circumstances. A land or a poll tax may be considered of this 
description.  * * * In regard to other articles, there may possibly be considerable doubt. It is sufficient, on the 
present occasion, for the court to be satisfied that this is not a direct tax contemplated by the constitution, in 
order to affirm the present judgment.' 

It will be perceived that each of the justices, while suggesting doubt whether anything but a capitation or a 
land tax was a direct tax within the meaning of the constitution, distinctly avoided expressing an opinion 
upon that question or  laying down a comprehensive definition, but confined his opinion to the case before 
the court. 

The general line of observation was obviously influenced by Mr. Hamilton's brief for the government, in 
which he said:  'The following are presumed to be the only direct taxes:  Capitation or poll taxes, taxes on 
lands and buildings, general assessments, whether on the whole property of individuals, or on their whole real 
or personal estate.  All else must, of necessity, be considered as indirect taxes.'  7 Hamilton's Works (Lodge's 
Ed.) 332. 

Mr. Hamilton also argued:  'If the meaning of the word 'excise' is to be sought in a British statute, it will be 
found to include the duty on carriages, which is there considered as an 'excise.'  * * * An argument results 
from this, though not perhaps a conclusive one, yet, where so important a distinction in the constitution is to 
be realized, it is fair to seek the meaning of terms in the statutory language of that country from which our 
jurisprudence is derived.' 7 Hamilton's Works (Lodge's Ed.) 333. 

If the question had related to an income tax, the reference would have been fatal, as such taxes have been 
always classed by the law of Great Britain as direct taxes. 

The above act was to be enforced for two years, but before it expired was repealed, as was the similar act of 
May 28, 1796, c. 37, which expired August 31, 1801 (1 Stat. 478, 482). 

By the act of July 14, 1798, when a war with France was supposed to be impending, a direct tax of two 
millions of dollars was apportioned to tbe states respectively, in the manner prescribed, which tax was to be 
collected by officers of the United States, and assessed upon 'dwelling houses, lands, and slaves,' according to 
the valuations and enumerations to be made pursuant to the act of July 9, 1798, entitled 'An act to provide for 
the valuation of lands and dwelling houses and the enumeration of slaves within the United States.'  1 Stat. 
597, c. 75; Id. 580, c. 70.  Under these acts, every dwelling house was assessed according to a prescribed 
value, and the sum of 50 cents upon every slave enumerated, and the residue of the sum apportioned was 
directed to be assessed upon the lands within each state according to the valuation  made pursuant to the prior 
act, and at such rate per centum as would be sufficient to produce said remainder.  By the act of August 2, 
1813, a direct tax of three millions of dollars was laid and apportioned to the states respectively, and 
reference had to the prior act of July 22, 1813, which provided that, whenever a direct tax should be laid by 
the authority of the United States, the same should be assessed and laid 'on the value of all lands, lots of 
ground with their improvements, dwelling houses, and slaves, which several articles subject to taxation shall 
be enumerated and valued by the respective assessors at the rate each of them is worth in money.'  3 Stat. 53, 
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c. 37; Id. 22, c. 16.  The act of January 9, 1815, laid a direct tax of six millions of dollars, which was 
apportioned, assessed, and laid as in the prior act on all lands, lots of grounds with their improvements, 
dwelling houses, and slaves.  These acts are attributable to the war of 1812. 

The act of August 6, 1861 (12 Stat. 294, c. 45), imposed a tax of twenty millions of dollars, which was 
apportioned and to be levied wholly on real estate, and also levied taxes on incomes, whether derived from 
property or profession, trade or vocation (12 Stat. 309).  And this was followed by the acts of July 1, 1862 (12 
Stat. 473, c. 119); March 3, 1863 (12 Stat. 718, 723, c. 74); June 30, 1864 (13 Stat. 281, c. 173); March 3, 
1865 (13 Stat. 479, c. 78); March 10, 1866 (14 Stat. 4, c. 15); July 13, 1866 (14 Stat. 137, c. 184); March 2, 
1867 (14 Stat. 477, c. 169); and July 14, 1870 (16 Stat. 256, c. 255).  The differences between the latter acts 
and that of August 15, 1894, call for no remark in this connection. These acts grew out of the war of the 
Rebellion, and were, to use the language of Mr. Justice Miller, 'part of the system of taxing incomes, 
earnings, and profits adopted during the late war, and abandoned as soon after that war was ended as it could 
be done safely.' Railroad Co. v. Collector, 100 U. S. 595, 598. 

From the foregoing it is apparent (1) that the distinction between direct and indirect taxation was well 
understood by the framers of the constitution and those who adopted it; (2) that, under the state system of 
taxation, all taxes on  real estate or personal property or the rents or income thereof were regarded as direct 
taxes; (3) that the rules of apportionment and of uniformity were adopted in view of that distinction and those 
systems; (4) that whether the tax on carriages was direct or indirect was disputed, but the tax was sustained as 
a tax on the use and an excise; (5) that the original expectation was that the power of direct taxation would be 
exercised only in extraordinary exigencies; and down to August 15, 1894, this expectation has been realized.  
The act of that date was passed in a time of profound peace, and if we assume that no special exigency called 
for unusual legislation, and that resort to this mode of taxation is to become an ordinary and usual means of 
supply, that fact furnishes an additional reason for circumspection and care in disposing of the case. 

We proceed, then, to examine certain decisions of this court under the acts of 1861 and following years, in 
which it is claimed that this court had heretofore adjudicated that taxes like those under consideration are not 
direct taxes, and subject to the rule of apportionment, and that we are bound to accept the rulings thus 
asserted to have been made as conclusive in the premises.  Is this contention well founded as respects the 
question now under examination? Doubtless the doctrine of stare decisis is a salutary one, and to be adhered 
to on all proper occasions, but it only arises in respect of decisions directly upon the points in issue. 

The language of Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 399, may profitably again be 
quoted:  'It is a maxim not to be disregarded that general expressions, in every opinion, are to be taken in 
connection with the case in which those expressions are used.  If they go beyond the case, they may be 
respected, but ought not to control the judgment in a subsequent suit when the very point is presented for 
decision.  The reason of the maxim is obvious. The question actually before the court is investigated with 
care, and considered in its full extent.  Other principles which may serve to illustrate it are considered in their 
relation to the case decided, but their possible bearing on all other cases is seldom completely investigated.' 

So in Carroll v. Carroll's Lessee, 16 How. 275, 286, where a statute of the state of Maryland came under 
review, Mr. Justice Curtis said: 'If the construction put by the court of a state upon one of its statutes was not 
a matter in judgment, if it might have been decided either way without affecting any right brought into 
question, then, according to the principles of the common law, an opinion on such a question is not a 
decision. To make it so, there must have been an application of the judicial mind to the precise question 
necessary to be determined to fix the rights of the parties, and decide to whom the property in contestation 
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belongs.  And therefore this court, and other courts organized under the common law, has never held itself 
bound by any part of an opinion, in any case, which was not needful to the ascertainment of the right or title 
in question between the parties.' 

Nor is the language of Mr. Chief Justice Taney inapposite, as expressed in The Genesee Chief, 12 How. 443, 
wherein it was held that the lakes, and navigable waters connecting them, are within the scope of admiralty 
and maritime jurisdiction as known and understood in the United States when the constitution was adopted, 
and the preceding case of The Thomas Jefferson, 10 Wheat. 428, was overruled.  The chief justice said:  'It 
was under the influence of these precedents and this usage that the case of The Thomas Jefferson, 10 Wheat. 
428, was decided in this court, and the jurisdiction of the courts of admiralty of the United States declared to 
be limited to the ebb and flow of the tide.  The Orleans v. Phoebus, 11 Pet. 175, afterwards followed this 
case, merely as a point decided.  It is the decision in the case of The Thomas Jefferson which mainly 
embarrasses the court in the present inquiry.  We are sensible of the great weight to which it is entitled.  But 
at the same time we are convinced that if we follow it we follow an erroneous decision into which the court 
fell, when the great importance of the question as it now presents itself could not be foreseen, and the subject 
did not therefore receive that deliberate consideration which at this time would have been given to it by the 
eminent men who presided here when that case was decided. For the decision was made in 1825, when the 
commerce on the rivers of the West and on the Lakes was in its infancy, and of little importance, and but little 
regarded, compared with that of the present day. Moreover, the nature of the questions concerning the extent 
of the admiralty jurisdiction, which have arisen in this court, were not calculated to call its attention 
particularly to the one we are now considering.' 

Manifestly, as this court is clothed with the power and intrusted with the duty to maintain the fundamental 
law of the constitution, the discharge of that duty requires it not to extend any decision upon a constitutional 
question if it is convinced that error in principle might supervene. 

Let us examine the cases referred to in the light of these observations. 

In Insurance Co. v. Soule, 7 Wall. 433, the validity of a tax which was described as 'upon the business of an 
insurance company,' was sustained on the ground that it was 'a duty or excise,' and came within the decision 
in Hylton's Case.  The arguments for the insurance company were elaborate, and took a wide range, but the 
decision rested on narrow ground, and turned on the distinction between an excise duty and a tax strictly so 
termed, regarding the former a charge for a privilege, or on the transaction of business, without any necessary 
reference to the amount of property belonging to those on whom the charge might fall, although it might be 
increased or diminished by the extent to which the privilege was exercised or the business done.  This was in 
accordance with Society v. Coite, 6 Wall. 594, Provident Inst. v. Massachusetts, Id. 611, and Hamilton Co. v. 
Massachusetts, Id. 632, in which cases there was a difference of opinion on the question whether the tax 
under consideration was a tax on the property, and not upon the franchise or privilege.  And see Van Allen v. 
Assessors, 3 Wall. 573; Home Ins. Co. v. New York, 134 U. S. 594, 10 Sup. Ct. 593; Pullman's Palace Car 
Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876. 

In Bank v. Fenno, 8 Wall. 533, a tax was laid on the circulation of state banks or national banks paying out 
the notes of individuals or state banks, and it was held that it might well be classed under the head of duties, 
and as falling within the same category as Soule's Case, 7 Wall. 433.  It was declared to be of the same nature 
as excise taxation on freight receipts, bills of lading, and passenger tickets issued by a railroad company. 
Referring to the discussions in the convention which framed the constitution, Mr. Chief Justice Chase 
observed that what was said there 'doubtless shows uncertainty as to the true meaning of the term 'direct tax,' 
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but it indicates also an understanding that direct taxes were such as may be levied by capitation and on land 
and appurtenances, or perhaps by valuation and assessment of personal property upon general lists; for these 
were the subjects from which the states at that time usually raised their principal supplies.'  And in respect of 
the opinions in Hylton's Case the chief justice said:  'It may further be taken as established upon the testimony 
of Paterson that the words 'direct taxes,' as used in the constitution, comprehended only capitation taxes and 
taxes on land, and perhaps taxes on personal property by general valuation and assessment of the various 
descriptions possessed within the several states.' 

In National Bank v. U. S., 101 U. S. 1, involving the constitutionality of section 3413 of the Revised Statutes, 
enacting that 'every national banking association, state bank, or banker, or association, shall pay a tax of ten 
per centum on the amount of notes of any town, city, or municipal corporation, paid out by them,' Bank v. 
Fenno was cited with approval to the point that congress, having undertaken to provide a currency for the 
whole country, might, to secure the benefit of it to the people, restrain, by suitable enactments, the circulation 
as money of any notes not issued under its authority; and Mr. Chief Justice Waite, speaking for the court, 
said, 'The tax thus laid is not on the obligation, but on its use in a particular way.' 

Scholey v. Rew, 23 Wall. 331, was the case of a succession tax, which the court held to be 'plainly an excise 
tax or duty' 'upon the devolution of the estate, or the right to become beneficially entitled to the same or the 
income thereof in possession or expectancy.' It was like the succession tax of a state, held constitutional in 
Mager v. Grima, 8 How. 490; and the distinction between the power of a state and the power of the United 
States to regulate the succession of property was not referred to, and does not appear to have been in the mind 
of the court.  The opinion stated that the act of parliament from which the particular provision under 
consideration was borrowed had received substantially the same construction, and cases under that act hold 
that a succession duty is not a tax upon income or upon property, but on the actual benefit derived by the 
individual, determined as prescribed.  In re Elwes, 3 Hurl. & N. 719; Attorney General v. Earl of Sefton, 2 
Hurl. & C. 362, 3 Hurl. & C. 1023, and 11 H. L. Cas. 257. 

In Railroad Co. v. Collector, 100 U. S. 595, the validity of a tax collected of a corporation upon the interest 
paid by it upon its bonds was held to be 'essentially an excise on the business of the class of corporations 
mentioned in the statute.'  And Mr. Justice Miller, in delivering the opinion, said:  'As the sum involved in 
this suit is small, and the law under which the tax in question was collected has long since been repealed, the 
case is of little consequence as regards any principle involved in it as a rule of future action.' 

All these cases are distinguishable from that in hand, and this brings us to consider that of Springer v. U. S., 
102 U. S. 586, chiefly relied on and urged upon us as decisive. 

That was an action of ejectment, brought on a tax deed issued to the United States on sale of defendant's real 
estate for income taxes.  The defendant contended that the deed was void, because the tax was a direct tax, 
not levied in accordance with the constitution.  Unless the tax were wholly invalid, the defense failed. 

The statement of the case in the report shows that Springer returned a certain amount as his net income for the 
particular year, but does not give the details of what his income, gains, and profits consisted in. 

The original record discloses that the income was not derived in any degree from real estate, but was in part 
professional as attorney at law, and the rest interest on United States bonds.  It would seem probable that the 
court did not feel called upon to advert to the distinction between the latter and the former source of income, 
as the validity of the tax as to either would sustain the action. 
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The opinion thus concludes:  'Our conclusions are that direct taxes, within the meaning of the constitution, are 
only capitation taxes, as expressed in that instrument, and taxes on real estate; and that the tax of which the 
plaintiff in error complains is within the category of an excise or duty.' 

While this language is broad enough to cover the interest as well as the professional earnings, the case would 
have been more significant as a precedent if the distinction had been brought out in the report and commented 
on in arriving at judgment, for a tax on professional receipts might be treated as an excise or duty, and 
therefore indirect, when a tax on the income of personalty might be held to be direct. 

Be this as it may, it is conceded in all these cases, from that of Hylton to that of Springer, that taxes on land 
are direct taxes, and in none of them is it determined that taxes on rents or income derived from land are not 
taxes on land. 

We admit that it may not unreasonably be said that logically, if taxes on the rents, issues, and profits of real 
estate are equivalent to taxes on real estate, and are therefore direct taxes, taxes on the income of personal 
property as such are equivalent to taxes on such property, and therefore direct taxes.  But we are considering 
the rule stare decisis, and we must decline to hold ourselves bound to extend the scope of decisions,--none of 
which discussed the question whether a tax on the income from personalty is equivalent to a tax on that 
personalty, but all of which held real estate liable to direct taxation only,--so as to sustain a tax on the income 
of realty on the ground of being an excise or duty. 

As no capitation or other direct tax was to be laid otherwise than in proportion to the population, some other 
direct tax than a capitation tax (and, it might well enough be argued, some other tax of the same kind as a 
capitation tax) must be referred to, and it has always been considered that a tax upon real estate eo nomine, or 
upon its owners in respect thereof, is a direct tax, within the meaning of the constitution.  But is there any 
distinction between the real estate itself or its owners in respect of it and the rents or income of the real estate 
coming to the owners as the natural and ordinary incident of their ownership? 

If the constitution had provided that congress should not levy any tax upon the real estate of any citizen of 
any state, could it be contended that congress could put an annual tax for five or any other number of years 
upon the rent or income of the real estate? And if, as the constitution now reads, no unapportioned tax can be 
imposed upon real estate, can congress without apportionment nevertheless impose taxes upon such real 
estate under the guise of an annual tax upon its rents or income? 

As, according to the feudal law, the whole beneficial interest in the land consisted in the right to take the rents 
and profits, the general rule has always been, in the language of Coke, that 'if a man seised of land in fee by 
his deed granteth to another the profits of those lands, to have and to hold to him and his heirs, and maketh 
livery secundum formam chartae, the whole land itself doth pass.  For what is the land but the profits 
thereof?'  Co. Litt. 45.  And that a devise of the rents and profits or of the income of lands passes the land 
itself both at law and in equity.  1 Jarm. Wills (5th Ed.), and cases cited. 

The requirement of the constitution is that no direct tax shall be laid otherwise than by apportionment.  The 
prohibition is not against direct taxes on land, from which the implication is sought to be drawn that indirect 
taxes on land would be constitutional, but it is against all direct taxes; and it is admitted that a tax on real 
estate is a direct tax.  Unless, therefore, a tax upon rents or income issuing out of lands is intrinsically so 
different from a tax on the land itself that it belongs to a wholly different class of taxes, such taxes must be 
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regarded as falling within the same category as a tax on real estate eo nomine.  The name of the tax is 
unimportant. The real question is, is there any basis upon which to rest the contention that real estate belongs 
to one of the two great classes of taxes, and the rent or income which is the incident of its ownership belongs 
to the other?  We are unable to perceive any ground for the alleged distinction.  An annual tax upon the 
annual value or annual user of real estate appears to us the same in substance as an annual tax on the real 
estate, which would be paid out of the rent or income. This law taxes the income received from land and the 
growth or produce of the land.  Mr. Justice Paterson observed in Hylton's Case, 'land, independently of its 
produce, is of no value,' and certainly had no thought that direct taxes were confined to unproductive land. 

If it be true that by varying the form the substance may be changed, it is not easy to see that anything would 
remain of the limitations of the constitution, or of the rule of taxation and representation, so carefully 
recognized and guarded in favor of the citizens of each state.  But constitutional provisions cannot be thus 
evaded.  It is the substance, and not the form, which controls, as has indeed been established by repeated 
decisions of this court. Thus in Brown v. Maryland, 12 Wheat. 419, 444, it was held that the tax on the 
occupation of an importer was the same as a tax on imports, and therefore void.  And Chief Justice Marshall 
said:  'It is impossible to conceal from ourselves that this is varying the form without varying the substance.  
It is treating a prohibition which is general as if it were confined to a particular mode of doing the forbidden 
thing.  All must perceive that a tax on the sale of an article imported only for sale is a tax on the article itself.' 

In Weston v. City Council, 2 Pet. 449, it was held that a tax on the income of United States securities was a 
tax on the securities themselves, and equally inadmissible.  The ordinance of the city of Charleston involved 
in that case was exceedingly obscure; but the opinions of Mr. Justice Thompson and Mr. Justice Johnson, 
who dissented, make it clear that the levy was upon the interest of the bonds and not upon the bonds, and they 
held that it was an income tax, and as such sustainable; but the majority of the court, Chief Justice Marshall 
delivering the opinion, overruled that contention. 

So in Dobbins v. Commissioners, 16 Pet. 435, it was decided that the income from an official position could 
not be taxed if the office itself was exempt. 

In Almy v. California, 24 How. 169, it was held that a duty on a bill of lading was the same thing as a duty on 
the article which it represented; in Railroad Co v. Jackson, 7 Wall. 262, that a tax upon the interest payable on 
bonds was a tax not upon the debtor, but upon the security; and in Cook v. Pennsylvania, 97 U. S. 566, that a 
tax upon the amount of sales of goods by an auctioneer was a tax upon the goods sold. 

In Philadelphia & S. S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118, and Leloup v. Port of Mobile, 
127 U. S. 640, 8 Sup. Ct. 1380, it was held that a tax on income received from interstate commerce was a tax 
upon the commerce itself, and therefore unauthorized.  And so, although it is thoroughly settled that where by 
way of duties laid on the transportation of the subjects of interstate commerce, and on the receipts derived 
therefrom, or on the occupation or business of carrying it on, a tax is levied by a state on interstate commerce, 
such taxation amounts to a regulation of such commerce, and cannot be sustained, yet the property in a state 
belonging to a corporation, whether foreign or domestic, engaged in foreign or domestic commerce, may be 
taxed; and when the tax is substantially a mere tax on property, and not one imposed on the privilege of doing 
interstate commerce, the exaction may be sustained.  'The substance, and not the shadow, determines the 
validity of the exercise of the power.'  Telegraph Co. v. Adams, 155 U. S. 688, 15 Sup. Ct. 268. 

Nothing can be clearer than that what the constitution intended to guard against was the exercise by the 
general government of the power of directly taxing persons and property within any state through a majority 
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made up from the other states.  It is true that the effect of requiring direct taxes to be apportioned among the 
states in proportion to their population is necessarily that the amount of taxes on the individual taxpayer in a 
state having the taxable subject-matter to a larger extent in proportion to its population than another state has, 
would be less than in such other state; but this inequality must be held to have been contemplated, and was 
manifestly designed to operate to restrain the exercise of the power of direct taxation to extraordinary 
emergencies, and to prevent an attack upon accumulated property by mere force of numbers. 

It is not doubted that property owners ought to contribute in just measure to the expenses of the government.  
As to the states and their municipalities, this is reached largely through the imposition of direct taxes.  As to 
the federal government, it is attained in part through excises and indirect taxes upon luxuries and 
consumption generally, to which direct taxation may be added to the extent the rule of apportionment allows.  
And through one mode or the other the entire wealth of the country, real and personal, may be made, as it 
should be, to contribute to the common defense and general welfare. 

But the acceptance of the rule of apportionment was one of the compromises which made the adoption of the 
constitution possible, and secured the creation of that dual form of government, so elastic and so strong, 
which has thus far survived in unabated vigor.  If, by calling a tax indirect when it is essentially direct, the 
rule of protection could be frittered away, one of the great landmarks defining the boundary between the 
nation and the states of which it is composed, would have disappeared, and with it one of the bulwarks of 
private rights and private property. 

We are of opinion that the law in question, so far as it levies a tax on the rents or income of real estate, is in 
violation of the constitution, and is invalid. 

Another question is directly presented by the record as to the validity of the tax levied by the act upon the 
income derived from municipal bonds.  The averment in the bill is that the defendant company owns two 
millions of the municipal bonds of the city of New York, from which it derives an annual income of $60,000, 
and that the directors of the company intend to return and pay the taxes on the income so derived. 

The constitution contemplates the independent exercise by the nation and the state, severally, of their 
constitutional powers. 

As the states cannot tax the powers, the operations, or the property of the United States, nor the means which 
they employ to carry their powers into execution, so it has been held that the United States have no power 
under the constitution to tax either the instrumentalities or the property of a state. 

A municipal corporation is the representative of the state, and one of the instrumentalities of the state 
government.  It was long ago determined that the property and revenues of municipal corporations are not 
subjects of federal taxation.  Collector v. Day, 11 Wall. 113; U. S. v. Railroad Co., 17 Wall. 322, 332.  In 
Collector v. Day it was adjudged that congress had no power, even by an act taxing all incomes, to levy a tax 
upon the salaries of judicial officers of a state, for reasons similar to those on which it had been held in 
Dobbins v. Commissioners, 16 Pet. 435, that a state could not tax the salaries of officers of the Unted States. 
Mr.  Justice Nelson, in delivering judgment, said:  'The general government and the states, although both exist 
within the same territorial limits, are separate and distinct sovereignties, acting separately and independently 
of each other, within their respective spheres.  The former, in its appropriate sphere, is supreme; but the 
states, within the limits of their powers not granted, or, in the language of the tenth amendment, 'reserved,' are 
as independent of the general government as that government within its sphere is independent of the states.' 

http://famguardian.org/TaxFreedom/Forms/Discovery/Dep...dence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (20 of 64) [1/8/2007 7:48:20 AM]



Date of Download: Sep 14, 2001

This is quoted in Van Brocklin v. Tennessee, 117 U. S. 151, 178, 6 Sup. Ct. 670, and the opinion continues:  
'Applying the same principles, this court in U. S. v. Baltimore & O. R. Co., 17 Wall. 322, held that a 
municipal corporation within a state could not be taxed by the United States on the dividends or interest of 
stock or bonds held by it in a railroad or canal company, because the municipal corporation was a 
representative of the state, created by the state to exercise a limited portion of its powers of government, and 
therefore its revenues, like those of the state itself, were not taxable by the United States.  The revenues thus 
adjudged to be exempt from federal taxation were not themselves appropriated to any specific public use, nor 
derived from property held by the state or by the municipal corporation for any specific public use, but were 
part of the general income of that corporation, held for the public use in no other sense than all property and 
income belonging to it in its municipal character must be so held.  The reasons for exempting all the property 
and income of a state, or of a municipal corporation, which is a political division of the state, from federal 
taxation, equally require the exemption of all the property and income of the national government from state 
taxation.' 

In Morcantile Bank v. City of New York, 121 U. S. 138, 162, 7 Sup. Ct. 826, this court said: 'Bonds issued by 
the state of New York, or under its authority, by its public municipal bodies, are means for carrying on the 
work of the government, and are not taxable, even by the United States, and it is not a part of the policy of the 
government which issues them to subject them to taxation for its own purposes.' 

The question in Bonaparte v. Tax Court, 104 U. S. 592, was whether the registered public debt of one state, 
exempt from taxation by that state, or actually taxed there, was taxable by another state, when owned by a 
citizen of the latter, and it was held that there was no provision of the constitution of the United States which 
prohibited such taxation.  The states had not covenanted that this could not be done, whereas, under the 
fundamental law, as to the power to borrow money, neither the United States, on the one hand, nor the states 
on the other, can interfere with that power as possessed by each, and an essential element of the sovereignty 
of each. 

The law under consideration provides 'that nothing herein contained shall apply to states, counties or 
municipalities.'  It is contended that, although the property or revenues of the states or their instrumentalities 
cannot be taxed, nevertheless the income derived from state, county, and municipal securities can be taxed. 
But we think the same want of power to tax the property or revenues of the states or their instrumentalities 
exists in relation to a tax on the income from their securities, and for the same reason; and that reason is given 
by Chief Justice Marshall, in Weston v. City Council, 2 Pet. 449, 468, where he said:  'The right to tax the 
contract to any extent, when made, must operate upon the power to borrow before it is exercised, and have a 
sensible influence on the contract.  The extent of this influence depends on the will of a distinct government.  
To any extent, however inconsiderable, it is a burthen on the operations of government.  It may be carried to 
an extent which shall arrest them entirely.  * * * The tax on government stock is thought by this court to be a 
tax on the contract, a tax on the power a to borrow money on the credit of the United States, and consequently 
to be repugnant to the constitution.'  Applying this language to these municipal securities, it is obvious that 
taxation on the interest therefrom would operate on the power to borrow before it is exercised, and would 
have a sensible influence on the contract, and that the tax in question is a tax on the power of the states and 
their instrumentalities to borrow money, and consequently repugnant to the constitution. 

Upon each of the other questions argued at the bar, to wit:  (1) Whether the void provisions as to rents and 
income from real estate invalidated the whole act; (2) whether, as to the income from personal property, as 
such, the act is unconstitutional, as laying direct taxes; (3) whether any part of the tax, if not considered as a 
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direct tax, is invalid for want of uniformity on either of the grounds suggested,--the justices who heard the 
argument are equally divided, and therefore no opinion is expressed. 

The result is that the decree of the circuit court is reversed and the cause remanded, with directions to enter a 
decree in favor of the complainant in respect only of the voluntary payment of the tax on the rents and income 
of the real estate of the defendant company, and of that which it holds in trust, and on the income from the 
municipal bonds owned or so held by it. 

Mr. Justice FIELD. 

I also desire to place my opinion on record upon some of the important questions discussed in relation to the 
direct and indirect taxes proposed by the income tax law of 1894. 

Several suits have been instituted in state and federal courts, both at law and in equity, to test the validity of 
the provisions of the law, the determination of which will necessitate careful and extended consideration. 

The subject of taxation in the new government which was to be established created great interest in the 
convention which framed the constitution, and was the cause of much difference of opinion among its 
members, and earnest contention between the states.  The great source of weakness of the confederation was 
its inability to levy taxes of any kind for the support of its government.  To raise revenue it was obliged to 
make requisitions upon the states, which were respected or disregarded at their pleasure.  Great 
embarrassments followed the consequent inability to obtain the necessary funds to carry on the government.  
One of the principal objects of the proposed new government was to obviate this defect of the confederacy, 
by conferring authority upon the new government, by which taxes could be directly laid whenever desired.  
Great difficulty in accomplishing this object was found to exist.  The states bordering on the ocean were 
unwilling to give up their right to lay duties upon imports, which were their chief source of revenue.  The 
other states, on the other hand, were unwilling to make any agreement for the levying of taxes directly upon 
real and personal property, the smaller states fearing that they would be overborne by unequal burdens forced 
upon them by the action of the larger states.  In this condition of things, great embarrassment was felt by the 
members of the convention.  It was feared at times that the effort to form a new government would fail.  But 
happily a compromise was effected by an agreement that direct taxes should be laid by congress by 
apportioning them among the states according to their representation.  In return for this concession by some 
of the states, the other states bordering on navigable waters consented to relinquish to the new government 
the control of duties, imposts, and excises, and the regulation of commerce, with the condition that the duties, 
imposts, and excises should be uniform throughout the United States.  So that, on the one hand, anything like 
oppression or undue advantage of any one state over the others would be prevented by the apportionment of 
the direct taxes among the states according to their representation, and, on the other hand, anything like 
oppression or hardship in the levying of duties, imposts, and excises would be avoided by the provision that 
they should be uniform throughout the United States.  This compromise was essential to the continued union 
and harmony of the states.  It protected every state from being controlled in its taxation by the superior 
numbers of one or more other states. 

The constitution, accordingly, when completed, divided the taxes which might be levied under the authority 
of congress into those which were direct and those which were indirect.  Direct taxes, in a general and large 
sense, may be described as taxes derived immediately from the person, or from real or personal property, 
without any recourse therefrom to other sources for reimbursement. In a more restricted sense, they have 
sometimes been confined to taxes on real property, including the rents and income derived therefrom.  Such 
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taxes are conceded to be direct taxes, however taxes on other property are designated, and they are to be 
apportioned among the states of the Union according to their respective numbers.  The second section of 
article 1 of the constitution declares that representatives and direct taxes shall be thus apportioned.  It had 
been a favorite doctrine in England and in the colonies, before the adoption of the constitution, that taxation 
and representation should go together.  The constitution prescribes such apportionment among the several 
states according to their respective numbers, to be determined by adding to the whole number of free persons, 
including those bound to service for a term of years, and excluding Indians not taxed, three-fifths of all other 
persons. 

Some decisions of this court have qualified or thrown doubts upon the exact meaning of the words 'direct 
taxes.'  Thus, in Springer v. U. S., 102 U. S. 586, it was held that a tax upon gains, profits, and income was an 
excise or duty, and not a direct tax, within the meaning of the constitution, and that its imposition was not, 
therefore, unconstitutional.  And in Insurance Co. v. Soule, 7 Wall. 433, it was held that an income tax or 
duty upon the amounts insured, renewed, or continued by insurance companies, upon the gross amounts of 
premiums received by them and upon assessments made by them, and upon dividends and undistributed 
sums, was not a direct tax, but a duty or excise. 

In the discussions on the subject of direct taxes in the British parliament, an income tax has been generally 
designated as a direct tax, differing in that respect from the decision of this court in Springer v. U. S.  But, 
whether the latter can be accepted as correct or otherwise, it does not affect the tax upon real property and its 
rents and income as a direct tax.  Such a tax is, by universal consent, recognized to be a direct tax. 

As stated, the rents and income of real property are included in the designation of direct taxes, as part of the 
real property.  Such has been the law in England for centuries, and in this country from the early settlement of 
the colonies; and it is strange that any member of the legal profession should at this day question a doctrine 
which has always been thus accepted by common- law lawyers. It is so declared in approved treatises upon 
real property and in accepted authorities on particular branches of real estate law, and has been so announced 
in decisions in the English courts and our own courts without number.  Thus, in Washburn on Real Property, 
it is said that 'a devise of the rents and profits of land, or the income of land, is equivalent to a devise of the 
land itself, and will be for life or in fee, according to the limitation expressed in the devise.'  Volume 2, p. 
695, § 30. 

In Jarman on Wills it is laid down that 'a devise of the rents and profits or of the income of land passes the 
land itself, both at law and in equity; a rule, it is said, founded on the feudal law, according to which the 
whole beneficial interest in the land consisted in the right to take the rents and profits.  And since the act 1 
Vict. c. 26, such a devise carries the fee simple; but before that act it carried no more than an estate for life, 
unless words of inheritance were added.'  Mr. Jarman cites numerous authorities in support of his statement.  
South v. Alleine, 1 Salk. 228; Goldin v. Lakeman, 2 Barn. & Adol. 42; Johnson v. Arnold, 1 Ves. Sr. 171; 
Baines v. Dixon, Id. 42; Mannox v. Greener, L. R. 14 Eq. 456; Blann v. Bell, 2 De Gex, M. & G. 781; Plenty 
v. West, 6 C. B. 201. 

Coke upon Littleton says:  'If a man seised of lands in fee by his deed granteth to another the profits of those 
lands, to have and to hold to him and his heires, and maketh livery secundum formam chartae, the whole land 
itselfe, doth passe; for what is the land but the profits thereof?'  Lib. 1, p. 4b., c. 1, § 1. 

In Goldin v. Lakeman, Lord Tenterden, Chief Justice of the court of the king's bench, to the same effect, said, 
'It is an established rule that a devise of the rents and profits is a devise of the land.'  And, in Johnson v. 

http://famguardian.org/TaxFreedom/Forms/Discovery/Dep...dence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (23 of 64) [1/8/2007 7:48:20 AM]



Date of Download: Sep 14, 2001

Arnold, Lord Chancellor Hardwicke reiterated profits of lands is a devise of the lands themselves' profits of 
lands is a devise of the lands themselves' 

The same rule is announced in this country,--the court of errors of New York, in Patterson v. Ellis, 11 Wend. 
259, 298, holding that the 'devise of the interest or of the rents and profits is a devise of the thing itself, out of 
which that interest or those rents and profits may issue;' and the supreme court of Massachusetts, in Reed v. 
Reed, 9 Mass. 372, 374, that 'a devise of the income of lands is the same, in its effect, as a devise of the 
lands.'  The same view of the law was expressed in Anderson v. Greble, 1 Ashm. 136, 138; King, the 
president of the court, stating, 'I take it to be a well-settled rule of law that by a devise of the rent, profits, and 
income of land, the land itself passes.'  Similar adjudications might be repeated almost indefinitely.  One may 
have the reports of the English courts examined for several centuries without finding a single decision or even 
a dictum of thier judges in conflict with them.  And what answer do we receive to these adjudications?  Those 
rejecting them furnish no proof that the framers of the constitution did not follow them, as the great body of 
the people of the country then did.  An incident which occurred in this court and room 20 years ago may have 
become a precedent.  To a powerful argument then being made by a distinguished counsel, on a public 
question, one of the judges exclaimed that there was a conclusive answer to his position, and that was that the 
court was of a different opinion.  Those who decline to recognize the adjudications cited may likewise 
consider that they have a conclusive answer to them in the fact that they also are of a different opinion.  I do 
not think so. The law, as expounded for centuries, cannot be set aside or disregarded because some of the 
judges are now of a different opinion from those who, a century ago, followed it, in framing our constitution. 

Hamilton, speaking on the subject, asks, 'What, in fact, is property but a fiction, without the beneficial use of 
it?' and adds, 'In many cases, indeed, the income or annuity is the property itself.'  3 Hamilton, Works 
(Putnam's Ed.) p. 34. 

It must be conceded that whatever affects any element that gives an article its value, in the eye of the law, 
affects the article itself. 

In Brown v. Maryland, 12 Wheat. 419, it was held that a tax on the occupation of an importer is the same as a 
tax on his imports, and as such was invalid.  It was contended that the state might tax occupations and that 
this was nothing more; but the court said, by Chief Justice Marshall (page 444): 'It is impossible to conceal 
from ourselves that this is varying the form without varying the substance.  It is treating a prohibition which 
is general as if it were confined to a particular mode of doing the forbidden thing. All must perceive that a tax 
on the sale of an article imported only for sale is a tax on the article itself.' 

In Weston v. Council, 2 Pet. 449, it was held that a tax upon stock issued for loans to the United States was a 
tax upon the loans themselves, and equally invalid.  In Dobbins v. Commissioner, 16 Pet. 435, it was held 
that the salary of an officer of the United States could not be taxed, if the office was itself exempt.  In Almy 
v. California, 24 How. 169, it was held that a duty on a bill of lading was the same thing as a duty on the 
article transported. In Cook v. Pennsylvania, 97 U. S. 566, it was held that a tax upon the amount of sales of 
goods made by an auctioneer was a tax upon the goods sold.  In Philadelphia & S. S. S. Co. v. Pennsylvania, 
122 U. S. 326, 7 Sup. Ct. 1118, and Leloup v. Port of Mobile, 127 U. S. 640, 648, 8 Sup. Ct. 1380, it was held 
that a tax upon the income received from interstate commerce was a tax upon the commerce itself, and 
equally unauthorized.  The same doctrine was held in People v. Commissioners of Taxes, etc., 90 N. Y. 63; 
State Freight Tax Case, 15 Wall. 232, 274; Welton v. Missouri. 91 U. S. 275, 278; and in Fargo v. Michigan, 
121 U. S. 230, 7 Sup. Ct. 857. 
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The law, so far as it imposes a tax upon land by taxation of the rents and income thereof, must therefore fail, 
as it does not follow the rule of apportionment.  The constitution is imperative in its directions on this subject, 
and admits of no departure from them. 

But the law is not invalid merely in its disregard of the rule of apportionment of the direct tax levied.  There 
is another and an equally cogent objection to it.  In taxing incomes other than rents and profits of real estate it 
disregards the rule of uniformity which is prescribed in such cases by the constitution.  The eighth section of 
the first article of the constitution declares that 'the congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts and provide for the common defence and general welfare of the United 
States; but all duties, imposts, and excises shall be uniform throughout the United States.'  Excises are a 
species of tax consisting generally of duties laid upon the manufacture, sale, or consumption of commodities 
within the country, or upon certain callings or occupations, often taking the form of exactions for licenses to 
pursue them.  The taxes created by the law under consideration, as applied to savings banks, insurance 
companies, whether of fire, life, or marine, to building or other associations, or to the conduct of any other 
kind of business, are excise taxes, and fall within the requirement, so far as they are laid by congress, that 
they must be uniform throughout the United States. 

The uniformity thus required is the uniformity throughout the United States of the duty, impost, and excise 
levied; that is, the tax levied cannot be one sum upon an article at one place, and a different sum upon the 
same article at another place.  The duty received must be the same at all places throughout the United States, 
proportioned to the quantity of the article disposed of, or the extent of the business done.  If, for instance, one 
kind of wine or grain or produce has a certain duty laid upon it, proportioned to its quantity, in New York, it 
must have a like duty, proportioned to its quantity, when imported at Charleston or San Francisco; or if a tax 
be laid upon a certain kind of business, proportioned to its extent, at one place, it must be a like tax on the 
same kind of business, proportioned to its extent, at another place.  In that sense, the duty must be uniform 
throughout the United States. 

It is contended by the government that the constitution only requires an uniformity geographical in its 
character.  That position would be satisfied if the same duty were laid in all the states, however variant it 
might be in different places of the same state. But it could not be sustained in the latter case without defeating 
the equality, which is an essential element of the uniformity required, so far as the same is practicable. 

In U. S. v. Singer, 15 Wall. 111, 121, a tax was imposed upon a distiller, in the nature of an excise, and the 
question arose whether in its imposition upon different distillers the uniformity of the tax was preserved, and 
the court said:  'The law is not in our judgment subject to any constitutional objection.  The tax imposed upon 
the distiller is in the nature of an excise, and the only limitation upon the power of congress in the imposition 
of taxes of this character is that they shall be 'uniform throughout the United States.'  The tax here is uniform 
in its operation; that is, it is assessed equally upon all manufacturers of spirits, wherever they are.  The law 
does not establish one rule for one distiller and a different rule for another, but the same rule for all alike.' 

In the Head Money Cases, 112 U. S. 580, 594, 5 Sup. Ct. 247, a tax was imposed upon the owners of steam 
vessels for each passenger landed at New York from a foreign port, and it was objected that the tax was not 
levied by any rule of uniformity, but the court, by Justice Miller, replied:  'The tax is uniform when it operates 
with the same force and effect in every place where the subject of it is found. The tax in this case, which, as 
far as it can be called a tax, is an excise duty on the business of bringing passengers from foreign countries 
into this, by ocean navigation, is uniform, and operates precisely alike in every port of the United States 
where such passengers can be landed.'  In the decision in that case, in the circuit court (18 Fed. 135, 139), Mr. 
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Justice Blatchford, in addition to pointing out that 'the act was not passed in the exercise of the power of 
laying taxes,' but was a regulation of commerce, used the following language:  'Aside from this, the tax 
applies uniformly to all steam and sail vessels coming to all ports in the United States, from all foreign ports, 
with all alien passengers.  The tax being a license tax on the business, the rule of uniformity is sufficiently 
observed if the tax extends to all persons of the class selected by congress; that is, to all owners of such 
vessels.  Congress has the exclusive power of selecting the class.  It has regulated that particular branch of 
commerce which concerns the bringing of alien passengers,' and that taxes shall be levied upon such property 
as shall be prescribed by law.  The object of this provision was to prevent unjust discriminations.  It prevents 
property from being classified, and taxed as classed, by different rules.  All kinds of property must be taxed 
uniformly or be entirely exempt.  The uniformity must be coextensive with the territory to which the tax 
applies. 

Mr. Justice Miller, in his lectures on the constitution, 1889-1890 (pages 240, 241), said of taxes levied by 
congress:  'The tax must be uniform on the particular article; and it is uniform, within the meaning of the 
constitutional requirement, if it is made to bear the same percentage over all the United States.  That is 
manifestly the meaning of this word, as used in this clause. The framers of the constitution could not have 
meant to say that the government, in raising its revenues, should not be allowed to discriminate between the 
articles which it should tax.'  In discussing generally the requirement of uniformity found in state 
constitutions, he said:  'The difficulties in the way of this construction have, however, been very largely 
obviated by the meaning of the word 'uniform,' which has been adopted, holding that the uniformity must 
refer to articles of the same class; that is, different articles may be taxed at different amounts, provided the 
rate is uniform on the same class everywhere, with all people, and at all times.' 

One of the learned counsel puts it very clearly when he says that the correct meaning of the provisions 
requiring duties, imposts, and excises to be 'uniform throughout the United States' is that the law imposing 
them should 'have an equal and uniform application in every part of the Union.' 

If there were any doubt as to the intention of the states to make the grant of the right to impose indirect taxes 
subject to the condition that such taxes shall be in all respects uniform and impartial, that doubt, as said by 
counsel, should be resolved in the interest of justice, in favor of the taxpayer.' 

Exemptions from the operation of a tax always create inequalities.  Those not exempted must, in the end, bear 
an additional burden or pay more than their share.  A law containing arbitrary exemptions can in no just sense 
be termed 'uniform.'  In my judgment, congress has rightfully no power, at the expense of others, owning 
property of the like character, to sustain private trading corporations, such as building and loan associations, 
savings banks, and mutual life, fire, marine, and accident insurance companies, formed under the laws of the 
various states, which advance no national purpose or public interest, and exist solely for the pecuniary profit 
of their members. 

Where property is exempt from taxation, the exemption, as has been justly stated, must be supported by some 
consideration that the public, and not private, interests will be advanced by it.  Private corporations and 
private enterprises cannot be aided under the pretense that it is the exercise of the discretion of the legislature 
to exempt them.  Association v. Topeka, 20 Wall. 655; Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 442; 
Barbour v. Board, 82 Ky. 645, 654, 655; City of Lexington v. McQuillan's Heirs, 9 Dana, 513, 516, 517; and 
Sutton's Heirs v. City of Louisville, 5 Dana, 28- 31. 

Cooley, in his treatise on Taxation (2d Ed. 215), justly observes that 'it is difficult to conceive of a justifiable 
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exemption law which should select single individuals or corporations, or single articles of property, and, 
taking them out of the class to which they belong, make them the subject of capricious legislative favor.  
Such favoritism could make no pretense to equality; it would lack the semblance of legitimate tax legislation.' 

The income tax law under consideration is marked by discriminating features which affect the whole law.  It 
discriminates between those who receive an income of $4,000 and those who do not.  It thus vitiates, in my 
judgment, by this arbitrary discrimination, the whole legislation.  Hamilton says in one of his papers (the 
Continentalist):  'The genius of liberty reprobates everything arbitrary or discretionary in taxation.  It exacts 
that every man, by a definite and general rule, should know what proportion of his property the state 
demands; whatever liberty we may boast of in theory, it cannot exist in fact while [arbitrary] assessments 
continue.'  1 Hamilton's Works (Ed. 1885) 270.  The legislation, in the discrimination it makes, is class 
legislation. Whenever a distinction is made in the burdens a law imposes or in the benefits it confers on any 
citizens by reason of their birth, or wealth, or religion, it is class legislation, and leads inevitably to 
oppression and abuses, and to general unrest and disturbance in society.  It was hoped and believed that the 
great amendments to the constitution which followed the late Civil War had rendered such legislation 
impossible for all future time.  But the objectionable legislation reappears in the act under consideration.  It is 
the same in essential character as that of the English income statute of 1691, which taxed Protestants at a 
certain rate, Catholics, as a class, at double the rate of Protestants, and Jews at another and separate rate.  
Under wise and constitutional legislation, every citizen should contribute his proportion, however small the 
sum, to the support of the government, and it is no kindness to urge any of our citizens to escape from that 
obligation.  If he contributes the smallest mite of his earnings to that purpose, he will have a greater regard for 
the government and more self-respect for himself, feeling that, though he is poor in fact, he is not a pauper of 
his government.  And it is to be hoped that, whatever woes and embarrassments may betide our people, they 
may never lose their manliness and self-respect.  Those qualities preserved, they will ultimately triumph over 
all reverses of fortune. 

There is nothing in the nature of the corporations or associations exempted in the present act, or in their 
method of doing business, which can be claimed to be of a public or benevolent nature.  They differ in no 
essential characteristic in their business from 'all other corporations, companies, or associations doing 
business for profit in the United States.'  Section 32, Law of 1894. 

A few words as to some of them, the extent of their capital and business, and of the exceptions made to their 
taxation: 

(1)  As to Mutual Savings Banks.  Under income tax laws prior to 1870, these institutions were specifically 
taxed.  Under the new law, certain institutions of this class are exempt, provided the shareholders do not 
participate in the profits, and interest and dividends are only paid to the depositors.  No limit is fixed to the 
property and income thus exempted,--it may be $100,000 or $100,000,000.  One of the counsel engaged in 
this case read to us during the argument from the report of the comptroller of the currency, sent by the 
president to congress, December 3, 1894, a statement to the effect that the total number of mutual savings 
banks exempted were 646, and the total number of stock savings banks were 378, and showed that they did 
the same character of business and took in the money of depositors for the purpose of making it bear interest, 
with profit upon it in the same way; and yet the 646 are exempt, and the 378 are taxed.  He also showed that 
the total deposits in savings banks were $1,748,000,000. 

(2)  As to Mutual Insurance Corporations.  These companies were taxed under previous income tax laws.  
They do business somewhat differently from other companies; but they conduct a strictly private business, in 
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which the public has no interest, and have been often held not to be benevolent or charitable organizations. 

The sole condition for exempting them under the present law is declared to be that they make loans to or 
divide their profits among their members or depositors or policy holders. Every corporation is carried on, 
however, for the benefit of its members, whether stockholders, or depositors, or policy holders.  If it is carried 
on for the benefit of its shareholders, every dollar of income is taxed; if it is carried on for the benefit of its 
policy holders or depositors, who are but another class of shareholders, it is wholly exempted.  In the state of 
New York the act exempts the income from over $1,000,000,000 of property of these companies.  The 
leading mutual life insurance company has property exceeding $204,000,000 in value, the income of which is 
wholly exempted.  The insertion of the exemption is stated by counsel to have saved that institution fully 
$200,000 a year over other insurance companies and associations, having similar property and carrying on the 
same business, simply because such other companies or associations divide their profits among their 
shareholders instead of their policy holders. 

(3)  As to Building and Loan Associations.  The property of these institutions is exempted from taxation to 
the extent of millions. They are in no sense benevolent or charitable institutions, and are conducted solely for 
the pecuniary profit of their members.  Their assets exceed the capital stock of the national banks of the 
country.  One, in Dayton, Ohio, has a capital of $10,000,000, and Pennsylvania has $65,000,000 invested in 
these associations. The census report submitted to congress by the president, May 1, 1894, shows that their 
property in the United States amounts to over $628,000,000.  Why should these institutions and their 
immense accumulations of property singled out for the special favor of congress, and be freed from their just, 
equal, and proportionate share of taxation, when others engaged under different names, in similar business, 
are subjected to taxation by this law?  The aggregate amount of the saving to these associations, by reason of 
their exemption, is over $600,000 a year. 

If this statement of the exemptions of corporations under the law of congress, taken from the carefully 
prepared briefs of counsel and from reports to congress, will not satisfy parties interested in this case that the 
act in question disregards, in almost every line and provision, the rule of uniformity required by the 
constitution, then 'neither will they be persuaded, though one rose from the dead.'  That there should be any 
question or any doubt on the subject surpasses my comprehension. Take the case of mutual savings banks and 
stock savings banks.  They do the same character of business, and in the same way use the money of 
depositors, loaning it at interest for profit, yet 646 of them, under the law before us, are exempt from taxation 
on their income, and 378 are taxed upon it.  How the tax on the income of one kind of these banks can be said 
to be laid upon any principle of uniformity, when the other is exempt from all taxation, I repeat, surpasses my 
comprehension. 

But there are other considerations against the law which are equally decisive.  They relate to the uniformity 
and equality required in all taxation, national and state; to the invalidity of taxation by the United States of the 
income of the bonds and securities of the states and of their municipal bodies; and the invalidity of the 
taxation of the salaries of the judges of the United States courts. 

As stated by counsel:  'There is no such thing in the theory of our national government as unlimited power of 
taxation in congress. There are limitations, as he justly observes, of its powers arising out of the essential 
nature of all free governments; there are reservations of individual rights, without which society could not 
exist, and which are respected by every government.  The right of taxation is subject to these limitations.'  
Citizens' Savings Loan Ass'n v. Topeka, 20 Wall. 655, and Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 
442. 
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The inherent and fundamental nature and character of a tax is that of a contribution to the support of the 
government, levied upon the principle of equal and uniform apportionment among the persons taxed, and any 
other exaction does not come within the legal definition of a 'tax.' 

This inherent limitation upon the taxing power forbids the imposition of taxes which are unequal in their 
operation upon similar kinds of property, and necessarily strikes down the gross and arbitrary distinctions in 
the income law as passed by congress.  The law, as we have seen, distinguishes in the taxation between 
corporations by exempting the property of some of them from taxation, and levying the tax on the property of 
others, when the corporations do not materially differ from one another in the character of their business or in 
the protection required by the government.  Trifling differences in their modes of business, but not in their 
results, are made the ground and occasion of the greatest possible differences in the amount of taxes levied 
upon their incomes, showing that the action of the legislative power upon them has been arbitrary and 
capricious, and sometimes merely fanciful. 

There was another position taken in this case which is not the least surprising to me of the many advanced by 
the upholders of the law, and that is that if this court shall declare that the exemptions and exceptions from 
taxation, extended to the various corporations mentioned, fire, life, and marine insurance companies, and to 
mutual savings banks, building, and loan associations, violate the requirement of uniformity, and are 
therefore void, the tax as to such corporations can be enforced, and that the law will stand as though the 
exemptions had never been inserted.  This position does not, in my judgment, rest upon any solid foundation 
of law or principle.  The abrogation or repeal of an unconstitutional or illegal provision does not operate to 
create and give force to any enactment or part of an enactment which congress has not sanctioned and 
promulgated.  Seeming support of this singular position is attributed to the decision of this court in 
Huntington v. Worthen, 120 U. S. 97, 7 Sup. Ct. 469.  But the examination of that case will show that it does 
not give the slightest sanction to such a doctrine.  There the constitution of Arkansas had provided that all 
property subject to taxation should be taxed according to its value, to be ascertained in such manner as the 
general assembly should direct, making the same equal and uniform throughout the state, and certain public 
property was declared by statute to be exempt from taxation, which statute was subsequently held to be 
unconstitutional.  The court decided that the unconstitutional  part of the enactment, which was separable 
from the remainder, could be omitted and the remainder enforced; a doctrine undoubtedly sound, and which 
has never, that I am aware of, been questioned. But that is entirely different from the position here taken, that 
exempted things can be taxed by striking out their exemption. 

The law of 1894 says there shall be assessed, levied, and collected, 'except as herein otherwise provided,' 2 
per centum of the amount, etc.  If the exceptions are stricken out, there is nothing to be assessed and collected 
except what congress has otherwise affirmatively ordered.  Nothing less can have the force of law.  This court 
is impotent to pass any law on the subject. It has no legislative power.  I am unable, therefore, to see how we 
can, by declaring an exemption or exception invalid, thereby give effect to provisions as though they were 
never exempted.  The court by declaring the exemptions invalid cannot, by any conceivable ingenuity, give 
operative force as enacting clauses to the exempting provisions.  That result is not within the power of man. 

The law is also invalid in its provisions authorizing the taxation of the bonds and securities of the states and 
of their municipal bodies.  It is objected that the cases pending before us do not allege any threatened attempt 
to tax the bonds or securities of the state, but only of municipal bodies of the states.  The law applies to both 
kinds of bonds and securities, those of the states as well as those of municipal bodies, and the law of congress 
we are examining, being of a public nature, affecting the whole community, having been brought before us 
and assailed as unconstitutional in some of its provisions, we are at liberty, and I think it is our duty, to refer 
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to other unconstitutional features brought to our notice in examining the law, though the particular points of 
their objection may not have been mentioned by counsel.  These bonds and securities are as important to the 
performance of the duties of the state as like bonds and securities of the United States are important to the 
performance of their duties, and are as exempt from the taxation of the United States as the former are exempt 
from the taxation of the states.  As stated by Judge Cooley in his work on the Principles of Constitutional 
Law: 'The power to tax, whether by the United States or by the states, is to be construed in the light of and 
limited by the fact that the states and the Union are inseparable, and that the constitution contemplates the 
perpetual maintenance of each with all its constitutional powers, unembarrassed and unimpaired by any 
action of the other.  The taxing power of the federal government does not therefore extend to the means or 
agencies through or by the employment of which the states perform their essential functions; since, if these 
were within its reach, they might be embarrassed, and perhaps wholly paralyzed, by the burdens it should 
impose. 'That the power to tax involves the power to destroy; that the power to destroy may defeat and render 
useless the power to create; that there is a plain repugnance in conferring on one government a power to 
control the constitutional measures of another, which other, in respect to those very measures, is declared to 
be supreme over that which exerts the control,--are propositions not to be denied.'  It is true that taxation does 
not necessarily and unavoidably destroy, and that to carry it to the excess of destruction would be an abuse 
not to be anticipated; but the very power would take from the states a portion of their intended liberty of 
independent action within the sphere of their powers, and would constitute to the state a perpetual danger of 
embarrassment and possible annihilation.  The constitution contemplates no such shackles upon state powers, 
and by implication forbids them.' 

The internal revenue act of June 30, 1864, in section 122, provided that railroad and certain other companies 
specified, indebted for money for which bonds had been issued, upon which interest was stipulated to be paid, 
should be subject to pay a tax of 5 per cent. on the amount of all such interest, to be paid by the corporations, 
and by them deducted from the interest payable to the holders of such bonds; and the question arose in U. S. 
v. Baltimore & O. R. Co., 17 Wall. 322, whether the tax imposed could be thus collected from the revenues 
of a city owning such bonds.  This court answered the question as follows:  'There is no dispute about the 
general rules of the law applicable to this subject.  The power of taxation by the federal government upon the 
subjects and in the manner prescribed by the act we are considering is undoubted.  There are, however, 
certain departments which are excepted from the general power.  The right of the states to administer their 
own affairs through their legislative, executive, and judicial departments, in their own manner, through their 
own agencies, is conceded by the uniform decisions of this court, and by the practice of the federal 
government from its organization.  This carries with it an exemption of those agencies and instruments from 
the taxing power of the federal government.  If they may be taxed lightly, they may be taxed heavily; if justly, 
oppressively.  Their operation may be impeded and may be destroyed if any interference is permitted. Hence, 
the beginning of such taxation is not allowed on the one side, is not claimed on the other.' 

And, again:  'A municipal corporation like the city of Baltimore is a representative not only of the state, but it 
is a portion of its governmental power.  It is one of its creatures, made for a specific purpose, to exercise 
within a limited sphere the powers of the state.  The state may withdraw these local powers of government at 
pleasure, and may, through its legislature or other appointed channels, govern the local territory as it governs 
the state at large.  It may enlarge or contract its powers or destroy its existence.  As a portion of the state, in 
the exercise of a limited portion of the powers of the state, its revenues, like those of the state, are not subject 
to taxation.' 

In Collector v. Day, 11 Wall. 113, 124, the court, speaking by Mr. Justice Nelson, said:  'The general 
government and the states, although both exist within the same territorial limits, are separate and distinct 
sovereignties, acting separately and independently of each other, within their respective spheres.  The former, 

http://famguardian.org/TaxFreedom/Forms/Discovery/Dep...dence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (30 of 64) [1/8/2007 7:48:20 AM]



Date of Download: Sep 14, 2001

in its appropriate sphere, is supreme; but the states, within the limits of their powers not granted, or, in the 
language of the tenth amendment, 'reserved,' are as independent of the general government as that 
government within its sphere is independent of the states.' 

According to the census reports, the bonds and securities of the states amount to the sum of $1,243,268,000, 
on which the income or interest exceeds the sum of $65,000,000 per annum, and the annual tax of 2 per cent. 
upon this income or interest would be $1,300,000. 

The law of congress is also invalid in that it authorizes a tax upon the salaries of the judges of the courts of 
the United States, against the declaration of the constitution that their compensation shall not be diminished 
during their continuance in office.  The law declares that a tax of 2 per cent. shall be assessed, levied, and 
collected, and paid annually upon the gains, profits, and income received in the preceding calendar year by 
every citizen of the United States, whether said gains, profits, or income be derived from any kind of 
property, rents, interest, dividends, or salaries, or from any profession, trade, employment, or vocation carried 
on within the United States or elsewhere, or from any source whatever. The annual salary of a justice of the 
supreme court of the United States is $10,000, and this act levies a tax of 2 per cent. on $6,000 of this 
amount, and imposes a penalty upon those who do not make the payment or return the amount for taxation. 

The same objection, as presented to a consideration of the objection to the taxation of the bonds and securities 
of the states, as not being specially taken in the cases before us, is urged here to a consideration of the 
objection community, and attacked for its unconstitutionality of the judges of the courts of the United States.  
The answer given to that objection may be also given to the present one.  The law of congress, being of a 
public nature, affecting the interests of the whole community, and attacked for jits unconstitutionality in 
certain particulars, may be considered with reference to other unconstitutional provisions called to our 
attention upon examining the law, though not specifically noticed in the objections taken in the records or 
briefs of counsel that the constitution may not be violated from the carelessness or oversight of counsel in any 
particular.  See O'Neil v. Vermont, 144 U. S. 359, 12 Sup. Ct. 693. 

Besides, there is a duty which this court owes to the 100 other United States judges who have small salaries, 
and who, having their compensation reduced by the tax, may be seriously affected by the law. 

The constitution of the United States provides in the first section of article 3 that 'the judicial power of the 
United States shall be vested in one supreme court, and in such inferior courts as the congress may from time 
to time ordain and establish.  The judges, both of the supreme and inferior courts, shall hold their offices 
during good behavior, and shall, at stated times, receive for their services a compensation, which shall not be 
diminished during their continuance in office.'  The act of congress under discussion imposes, as said, a tax 
on $6,000 of this compensation, and therefore diminishes each year the compensation provided for every 
justice.  How a similar law of congress was regarded 30 years ago may be shown by the following incident, in 
which the justices of this court were assessed at 3 per cent. upon their salaries.  Against this Chief Justice 
Taney protested in a letter to Mr. Chase, then secretary of the treasury, appealing to the above article in the 
constitution, and adding:  'If it [his salary] can be diminished to that extent by the means of a tax, it may, in 
the same way, be reduced from time to time, at the pleasure of the legislature.'  He explained in his letter the 
object of the constitutional inhibition thus: 

'The judiciary is one of the three great departments of the government created and established by the 
constitution.  Its duties and powers are specifically set forth, and are of a character that require it to be 
perfectly independent of the other departments. And in order to place it beyond the reach, and above even the 
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suspicion, of any such influence, the power to reduce their compensation is expressly withheld from congress, 
and excepted from their powers of legislation. 

'Language could not be more plain than that used in the constitution.  It is, moreover, one of its most 
important and essential provisions.  For the articles which limit the powers of the legislative and executive 
branches of the government, and those which provide safeguards for the protection of the citizen in his person 
and property, would be of little value without a judiciary to uphold and maintain them which was free from 
every influence, direct or indirect, that might by possibility, in times of political excitement, warp their 
judgment. 

'Upon these grounds, I regard an act of congress retaining in the treasury a portion of the compensation of the 
judges as unconstitutional and void.' 

This letter of Chief Justice Taney was addressed to Mr. Chase, then secretary of the treasury, and afterwards 
the successor of Mr. Taney as chief justice. It was dated February 16, 1863; but as no notice was taken of it, 
on the 10th of March following, at the request of the chief justice, the court ordered that his letter to the 
secretary of the treasury be entered on the records of the court, and it was so entered.  And in the memoir of 
the chief justice it is stated that the letter was, by this order, preserved 'to testify to future ages that in war, no 
less than in peace, Chief Justice Taney strove to protect the constitution from violation.' 

Subsequently, in 1869, and during the administration of President Grant, when Mr. Boutwell was secretary of 
the treasury, and Mr. Hoar, of Massachusetts, was attorney general, there were in several of the statutes of the 
United States, for the assessment and collection of internal revenue, provisions for taxing the salaries of all 
civil officers of the United States, which included, in their literal application, the salaries of the president and 
of the judges of the United States.  The question arose whether the law which imposed such a tax upon them 
was constitutional.  The opinion of the attorney general thereon was requested by the secretary of the 
treasury.  The attorney general, in reply, gave an elaborate opinion advising the secretary of the treasury that 
no income tax could be lawfully assessed and collected upon the salaries of those officers who were in office 
at the time the statute imposing the tax was passed, holding on this subject the views expressed by Chief 
Justice Taney. His opinion is published in volume 13 of the Opinions of the Attorney General, at page 161.  I 
am informed that it has been followed ever since without question by the department supervising or directing 
the collection of the public revenue. 

Here I close my opinion.  I could not say less in view of questions of such gravity that go down to the very 
foundation of the government.  If the provisions of the constitution can be set aside by an act of congress, 
where is the course of usurpation to end? The present assault upon capital is but the beginning.  It will be but 
the stepping-stone to others, larger and more sweeping, till our political contests will become a war of the 
poor against the rich,--a war constantly growing in intensity and bitterness.  'If the court sanctions the power 
of discriminating taxation, and nullifies the uniformity mandate of the constitution,' as said by one who has 
been all his life a student of our institutions, 'it will mark the hour when the sure decadence of our present 
government will commence.' If the purely arbitrary limitation of four thousand dollars in the present law can 
be sustained, none having less than that amount of income being assessed or taxed for the support of the 
government, the limitation of future congresses may be fixed at a much larger sum, at five or ten or twenty 
thousand dollars, parties possessing an income of that amount alone being bound to bear the burdens of 
government; or the limitation may be designated at such an amount as a board of 'walking delegates' may 
deem necessary.  There is no safety in allowing the limitation to be adjusted except in strict compliance with 
the mandates of the constitution, which require its taxation, if imposed by direct taxes, to be apportioned 
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among the states according to their representation, and, if imposed by indirect taxes, to be uniform in 
operation and, so far as practicable, in proportion to their property, equal upon all citizens.  Unless the rule of 
the constitution governs, a majority may fix the limitation at such rate as will not include any of their own 
number. 

I am of opinion that the whole law of 1894 should be declared void, and without any binding force,--that part 
which relates to the tax on the rents, profits, or income from real estate, that is, so much as constitutes part of 
the direct tax, because not imposed by the rule of apportionment according to the representation of the states, 
as prescribed by the constitution; and that part which imposes a tax upon the bonds and securities of the 
several states, and upon the bonds and securities of their municipal bodies, and upon on the salaries of judges 
of the courts of the United States, as being beyond the power of congress; and that part which lays duties, 
imposts, and excises, as void in not providing for the uniformity required by the constitution in such cases. 

Mr. Justice WHITE (dissenting). 

My brief judicial experience has convinced me that the custom of filing long dissenting opinions is one 'more 
honored in the breach than in the observance.'  The only purpose which an elaborate dissent can accomplish, 
if any, is to weaken the effect of the opinion of the majority, and thus engender want of confidence in the 
conclusions of courts of last resort.  This consideration would impel me to content myself with simply 
recording my dissent in the present case, were it not for the fact that I consider that the result of the opinion 
just announced is to overthrow a long and consistent line of decisions, and to deny to the legislative 
department of the government the possession of a power conceded to it by universal consensus for 100 years, 
and which has been recognized by repeated adjudications of this court.  The issues presented are as follows: 

Complainant, as a stockholder in a corporation, avers that the latter will voluntarily pay the income tax, levied 
under the recent act of congress; that such tax is unconstitutional; and that its voluntary payment will 
seriously affect his interest by defeating his right to test the validity of the exaction, and also lead to a 
multiplicity of suits against the corporation. The prayer of the bill is as follows:  First, that it may be decreed 
that the provisions known as 'The Income Tax Law,' incorporated in the act of congress passed August 15, 
1894, are unconstitutional, null, and void; second, that the defendant be restrained from voluntarily 
complying with the provisions of that act by making its returns and statements, and paying the tax.  The bill, 
therefore, presents two substantial questions for decision:  The right of the plaintiff to relief in the form in 
which he claims it, and his right to relief on the merits. 

The decisions of this court hold that the collection of a tax levied by the government of the United States will 
not be restrained by its courts. Cheatham v. U. S., 92 U. S. 85; Snyder v. Marks, 109 U. S. 189, 3 Sup. Ct. 
157.  See, also, Elliott v. Swartwout, 10 Pet. 137; City of Philadelphia v. Collector, 5 Wall. 720; Hornthal v. 
Collector, 9 Wall. 560. The same authorities have established the rule that the proper course, in a case of 
illegal taxation, is to pay the tax under protest or with notice of suit, and then bring an action against the 
officer who collected it.  The statute law of the United States, in express terms, gives a party who has paid a 
tax under protest the right to sue for its recovery.  Rev. St. § 3226. 

The act of 1867 forbids the maintenance of any suit 'for the purpose of restraining the assessment or 
collection of any tax.' The provisions of this act are now found in Rev. St. § 3224. 

The complainant is seeking to do the very thing which, according to the statute and the decisions above 
referred to, may not be done.  If the corporator cannot have the collection of the tax enjoined, it seems 
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obvious that he cannot have the corporation enjoined from paying it, and thus do by indirection what he 
cannot do directly. 

It is said that such relief as is here sought has been frequently allowed.  The cases relied on are Dodge v. 
Woolsey, 18 How. 331, and Hawes v. Oakland, 104 U. S. 450.  Neither of these authorities, I submit, is in 
point. In Dodge v. Woolsey, the main question at issue was the validity of a state tax, and that case did not 
involve the act of congress to which I have referred.  Hawes v. Oakland was a controversy between a 
stockholder and a corporation, and had no reference whatever to taxation. 

The complainant's attempt to establish a right to relief upon the ground that this is not a suit to enjoin the tax, 
but one to enjoin the corporation from paying it, involves the fallacy already pointed out,--that is, that a party 
can exercise a right indirectly which he cannot assert directly,--that he can compel his agent, through process 
of this court, to violate an act of congress. 

The rule which forbids the granting of an injunction to restrain the collection of a tax is founded on broad 
reasons of public policy, and should not be ignored.  In Cheatham v. U. S., supra, which involved the vaildity 
of an income tax levied under an act of congress prior to the one here in issue, this court, through Mr. Justice 
Miller, said: 

'If there existed in the courts, state or national, any general power of impeding or controlling the collection of 
taxes, or relieving the hardship incident to taxation, the very existence of the government might be placed in 
the power of a hostile judiciary.  Dows v. City of Chicago, 11 Wall. 108. While a free course of remonstrance 
and appeal is allowed within the departments before the money is finally exacted, the general government has 
wisely made the payment of the tax claimed, whether of customs or of internal revenue, a condition precedent 
to a resort to the courts by the party against whom the tax is assessed.  In the internal revenue branch it has 
further prescribed that no such suit shall be brought until the remedy by appeal has been tried; and, if brought 
after this, it must be within six months after the decision on the appeal.  We regard this as a condition on 
which alone the government consents to litigate the lawfulness of the original tax. It is not a hard condition.  
Few governments have conceded such a right on any condition.  If the compliance with this condition 
requires the party aggrieved to pay the money, he must do it.' 

Again, in State Railroad Tax Cases, 92 U. S. 575, the court said: 

'That there might be no misunderstanding of the universality of this principle, it was expressly 
enacted, in 1867, that 'no suit for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court.'  Rev. St. § 3224.  And, though this was intended to apply 
alone to taxes levied by the United States, it shows the sense of congress of the evils to be 
feared in courts of justice could, in any case, interfere with the process of collecting the taxes 
on which the government depends for its continued existence.  It is a wise policy.  It is founded 
in the simple philosophy derived from the experience of ages, that the payment of taxes has to 
be enforced by summary and stringent means against a reluctant and often adverse sentiment; 
and, to do this successfully, other instrumentalities and other modes of procedure are necessary 
than those which belong to courts of justice.  See Cheatham v. Norvell, decided at this term; 
Nichols v. U. S., 7 Wall. 122; Dows v. City of Chicago, 11 Wall. 108.'

The contention that a right to equitable relief arises from the fact that the corporator is without remedy, unless 
such relief be granted him, is, I think, without foundation.  This court has repeatedly said that the illegality of 
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a tax is not ground for the issuance of an injunction against its collection, if there be an adequate remedy at 
law open to the payer (Dows v. City of Chicago, 11 Wall. 108; Hannewinkle v. Georgetown, 15 Wall. 547; 
Board v. McComb, 92 U. S. 531; State Railroad Tax Cases, 92 U. S. 575; Union Pacific Ry. Co. v. Cheyenne, 
113 U. S. 516, 5 Sup. Ct. 601; Milwaukee v. Koeffler, 116 U. S. 219, 6 Sup. Ct. 372; Express Co. v. Seibert, 
142 U. S. 339, 12 Sup. Ct. 250), as in the case where the state statute, by which the tax is imposed, allows a 
suit for its recovery after payment under protest  (Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646; Allen v. 
Car Co., 139 U. S. 658, 11 Sup. Ct. 682). 

The decision here is that this court will allow, on the theory of equitable right, a remedy expressly forbidden 
by the statutes of the United States, though it has denied the existence of such a remedy in the case of a tax 
levied by a state. 

Will it be said that, although a stockholder cannot have a corporation enjoined from paying a state tax where 
the state statute gives him the right to sue for its recovery, yet when the United States not only gives him such 
right, but, in addition, forbids the issue of an injunction to prevent the payment of federal taxes, the court will 
allow to the stockholder a remedy against the United States tax which it refuses against the state tax? 

The assertion that this is only a suit to prevent the voluntary payment of the tax suggests that the court may, 
by an order operating directly upon the defendant corporation, accomplish a result which the statute 
manifestly intended should not be accomplished by suit in any court.  A final judgment forbidding the 
corporation from paying the tax will have the effect to prevent its collection, for it could not be that the court 
would permit a tax to be collected from a corporation which it had enjoined from paying. I take it to be 
beyond dispute that the collection of the tax in question cannot be restrained by any proceeding or suit, 
whatever its form, directly against the officer charged with the duty of collecting such tax.  Can the statute be 
evaded, in a suit between a corporation and a stockholder, by a judgment forbidding the former from paying 
the tax, the collection of which cannot be restrained by suit in any court?  Suppose, notwithstanding the final 
judgment just rendered, the collector proceeds to collect from the defendant corporation the taxes which the 
court declares, in this suit, cannot be legally assessed upon it.  If that final judgment is sufficient in law to 
justify resistance against such collection, then we have a case in which a suit has been maintained to restrain 
the collection of taxes.  If such judgment does not conclude the collector, who was not a party to the suit in 
which it was rendered, then it is of no value to the plaintiff.  In other words, no form of expression can 
conceal the fact that the real object of this suit is to prevent the collection of taxes imposed by congress, 
notwithstanding the express statutory requirement that 'no suit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court.'  Either the decision of the constitutional question is 
necessary or it is not.  If it is necessary, then the court, by way of granting equitable relief, does the very thing 
which the act of congress forbids.  If it is unnecessary, then the court decides the act of congress here asserted 
unconstitutional, without being obliged to do so by the requirements of the case before it. 

This brings me to the consideration of the merits of the cause. 

The constitutional provisions respecting federal taxation are four in number, and are as follows: 

'(1)  Representatives and direct taxes shall be apportioned among the several states, which may 
be included within this Union, according to their respective numbers, which shall be 
determined by adding to the whole number of free persons, including those bound to service 
for a term of years and excluding Indians not taxed, three-fifths of all other persons.'  Article 1, 
§ 2, cl. 3.  The fourteenth amendment modified this provision, so that the whole number of 
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persons in each state should be counted, 'Indians not taxes' excluded. 

'(2)  The congress shall have power to lay and collect taxes, duties, imposts, and excises, to pay 
the debts and provide for the common defence and general welfare of the United States; but all 
duties, imposts, and excises shall be uniform throughout the United States.'  Article 1, § 8, cl. 1. 

'(3)  No capitation or other direct tax shall be laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken.'  Article 1, § 9, cl. 4. 

'(4)  No tax or duty shall be laid on articles exported from any state.' Article 1, § 9, cl. 5.

It has been suggested that, as the above provisions ordain the apportionment of direct taxes, and authorize 
congress to 'lay and collect taxes, duties, imposts, and excises,' therefore there is a class of taxes which are 
neither direct, and are not duties, imposts, and excises, and are exempt from the rule of apportionment on the 
one hand, or of uniformity on the other.  The soundness of this suggestion need not be discussed, as the 
words, 'duties, imposts, and excises,' in conjunction with the reference to direct taxes, adequately convey all 
power of taxation to the federal government. 

It is not necessary to pursue this branch of the argument, since it is unquestioned that the provisions of the 
constitution vest in the United States plenary powers of taxation; that is, all the powers which belong to a 
government as such except that of taxing exports.  The court in this case so says, and quotes approvingly the 
language of this court, speaking through Mr. Chief Justice Chase, in License Tax Cases, 5 Wall. 462, as 
follows: 

'It is true that the power of congress to tax is a very extensive power.  It is given in the constitution with only 
one exception and only two qualifications.  Congress cannot tax exports, and it must impose direct taxes by 
the rule of apportionment, and indirect taxes by the rule of uniformity. Thus limited, and thus only, it reaches 
every subject and may be exercised at discretion.' 

In deciding, then, the question of whether the income tax violates the constitution, we have to determine, not 
the existence of a power in congress, but whether an admittedly unlimited power to tax (the income tax not 
being a tax on exports) has been used according to the restrictions, as to methods for its exercise, found in the 
constitution.  Not power, it must be borne in mind, but the manner of its use, it the only issue presented in this 
case.  The limitations in regard to the mode of direct taxation imposed by the constitution are that capitation 
and other direct taxes shall be apportioned among the states according to their respective numbers, while 
duties, imposts, and excises must be uniform throughout the United States.  The meaning of the word 
'uniform' in the constitution need not be examined, as the court is divided upon that a subject, and no 
expression of opinion thereon is conveyed or intended to be conveyed in this dissent. 

In considering whether we are to regard an income tax as 'direct' or otherwise, it will, in my opinion, serve no 
useful purpose, at this late period of our political history, to seek to ascertain the meaning of the word 'direct' 
in the constitution by resorting to the theoretical opinions on taxation found in the writings of some 
economists prior to the adoption of the constitution or since. These economists teach that the question of 
whether a tax is direct or indirect depends not upon whether it is directly levied upon a person, but upon 
whether, when so levied, it may be ultimately shifted from the person in question to the consumer, thus 
becoming, while direct in the method of its application, indirect in its final results, because it reaches the 

http://famguardian.org/TaxFreedom/Forms/Discovery/Dep...dence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (36 of 64) [1/8/2007 7:48:20 AM]



Date of Download: Sep 14, 2001

person who really pays it only indirectly.  I say it will serve no useful purpose to examine these writers, 
because, whatever may have been the value of their opinions as to the economic sense of the word 'direct,' 
they cannot now afford any criterion for determining its meaning in the constitution, inasmuch as an 
authoritative and conclusive construction has been given to that term, as there used, by an interpretation 
adopted shortly after the formation of the constitution by the legislative department of the government, and 
approved by the executive; by the adoption of that interpretation from that time to the present without 
question, and its exemplification and enforcement in many legislative enactments, and its acceptance by the 
authoritative text writers on the constitution; by the sanction of that interpretation, in a decision of this court 
rendered shortly after the constitution was adopted; and finally by the repeated reiteration and affirmance of 
that interpretation, so that it has become imbedded in our jurisprudence, and therefore may be considered 
almost a part of the written constitution itself. 

Instead, therefore, of following counsel in their references to economic writers and their  discussion of the 
motives and thoughts which may or may not have been present in the minds of some of the framers of the 
constitution, as if the question before us were one of first impression, I shall confine myself to a 
demonstration of the truth of the propositions just laid down. 

In 1794 (1 Stat. 373, c. 45) congress levied, without reference to apportionment, a tax on carriages 'for the 
conveyance of persons.' The act provided 'that there shall be levied, collected, and paid upon all carriages for 
the conveyance of persons which shall be kept by, or for any person for his or her own use, or to be let out to 
hire, or for the conveying of passengers, the several duties and rates following'; and then came a yearly tax on 
every 'coach, chariot, phaeton, and coachee, every four-wheeled and every two-wheeled top carriage, and 
upon every other two-wheeled carriage,' varying in amount according to the vehicle. 

The debates which took place at the passage of that act are meagerly preserved.  It may, however, be inferred 
from them that some considered that whether a tax was 'direct' or not in the sense of the constitution 
depended upon whether it was levied on the object or on its use.  The carriage tax was defended by a few on 
the ground that it was a tax on consumption.  Mr. Madison opposed it as unconstitutional, evidently upon the 
conception that the word  'direct' in the constitution was to be considered as having the same meaning as that 
which had been attached to it by some economic writers.  His view was not sustained, and the act passed by a 
large majority,--49 to 22.  It received the approval of Washington.  The congress which passed this law 
numbered among its members many who sat in the convention which framed the constitution.  It is moreover 
safe to say that each member of that congress, even although he had not been in the convention, had, in some 
way, either directly or indirectly, been an influential actor in the events which led up to the birth of that 
instrument.  It is impossible to make an analysis of this act which will not show that its provisions constitute a 
rejection of the economic construction of the word 'direct,' and this result equally follows, whether the tax be 
treated as laid on the carriage itself or on its use by the owner.  If viewed in one light, then the imposition of 
the tax on the owner of the carriage, because of his ownership, necessarily constituted a direct tax under the 
rule as laid down by economists.  So, also, the imposition of a burden of taxation on the owner for the use by 
him of his own carriage made the tax direct according to the same rule.  The tax having been imposed without 
apportionment, it follows that those who voted for its enactment must have give to the word 'direct,' in the 
constitution, a different significance from that which is affixed to it by the economists referred to. 

The validity of this carriage tax act was considered by this court in  Hylton v. U. S., 3 Dall. 171.  Chief 
Justice Ellsworth and Mr. Justice Cushing took no part in the decision.  Mr. Justice Wilson stated that he had, 
in the circuit court of Virginia, expressed his opinion in favor of the constitutionality of the tax.  Mr. Justice 
Chase, Mr. Justice Paterson, and Mr. Justice Iredell each expressed the reasons for his conclusions.  The tax, 
though laid, as I have said, on the carriage, was held not to be a direct tax under the constitution. Two of the 
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judges who sat in that case (Mr. Justice Paterson and Mr. Justice Wilson) had been distinguished members of 
the constitutional convention.  Excepts from tne observations of the justices are given in the opinion of the 
court.  Mr. Justice Paterson, in addition to the language there quoted, spoke as follows (the italics being 
mine): 

'I never entertained a doubt that the principal--I will not say the only-- objects that the framers 
of the constitution contemplated as falling within the rule of apportionment were a capitation 
tax and a tax on land.  Local considerations and the particular circumstances and relative 
situation of the states naturally lead to this view of the subject.  The provision was made in 
favor of the Southern states.  They possessed a large number of slaves.  They had extensive 
tracts of territory, thinly settled, and not very productive.  A majority of the states had but few 
slaves, and several of them a limited territory, well settled, and in a high state of cultivation.  
The Southern states, if no provision had been introduced in the constitution, would have been 
wholly at the mercy of the other states Congress, in such case, might tax slaves at discretion or 
arbitrarily, and land in every part on the Union after the same rate or measure,--so much a head 
in the first instance, and so much an acre in the second.  To guard them against imposition in 
these particulars was the reason of introducing the clause in the constitution which directs that 
representatives and direct taxes shall be apportioned among the states according to their 
respective numbers.'

It is evident that Mr. Justice Chase coincided with these views of Mr. Justice Paterson, though he was perhaps 
not quite so firmly settled in his convictions, for he said: 

'I am inclined to think--but of this I do not give a judicial opinion--that the direct taxes contemplated by the 
constitution are only two, to wit, a capitation or poll tax simply, without regard to property, profession, or any 
other circumstances, and the tax on land.  I doubt whether a tax by a general assessment of personal property 
within the United States is included within the term 'direct tax." 

Mr. Justice Iredell certainly entertained similar views, since he said: 

'Some difficulties may occur which we do not at present foresee. Perhaps a direct tax in the 
sense of the constitution can mean nothing but a tax on something inseparably annexed to the 
soil; something capable of apportionment under all such circumstances.  A land of a poll tax 
may be considered of this description.  * * * In regard to other articles there may possibly be 
considerable doubt.'

These opinions strongly indicate that the real convictions of the justices were that only capitation taxes and 
taxes on land were direct within the meaning of the constitution, but they doubted whether some other objects 
of a kindred nature might not be embraced in that word.  Mr. Justice Paterson had no doubt whatever of the 
limitation, and Justice Iredell's doubt seems to refer only to things which were inseparably connected with the 
soil, and which might therefore be considered, in a certain sense, as real estate. 

That case, however, established that a tax levied without apportionment on an object of personal property was 
not a 'direct tax' within the meaning of the constitution.  There can be no doubt that the enactment of this tax 
and its interpretation by the court, as well as the suggestion, in the opinions delivered, that nothing was a 
'direct tax,' within the meaning of the constitution, but a capitation tax and a tax on land, were all directly in 
conflict with the views of those who claimed at the time that the word 'direct' in the constitution was to be 

http://famguardian.org/TaxFreedom/Forms/Discovery/Dep...dence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (38 of 64) [1/8/2007 7:48:20 AM]



Date of Download: Sep 14, 2001

interpreted according to the views of economists.  This is conclusively shown by Mr. Madison's language. He 
asserts not only that the act had been passed contrary to the constitution, but that the decision of the court was 
likewise in violation of that instrument.  Ever since the announcement of the decision in that case, the 
legislative department of the government has accepted the opinions of the justices, as well as the decision 
itself, as conclusive in regard to the meaning of the word 'direct'; and it has acted upon that assumption in 
many instances, and always with executive indorsement.  All the acts passed levying direct taxes confined 
them practically to a direct levy on land.  True, in some of these acts a tax on slaves was included, but this 
inclusion, as has been said by this court, was probably based upon the theory that these were in some respects 
taxable along with the land, and therefore their inclusion indicated no departure by congress from the 
meaning of the word 'direct' necessarily resulting from the decision in the Hylton Case, and which, moreover, 
had been expressly elucidated and suggested as being practically limited to capitation taxes and taxes on real 
estate by the justices who expressed opinions in that case. 

These acts imposing direct taxes having been confined in their operation exclusively to real estate and slaves, 
the subject-matters indicated as the proper objects of direct taxation in the Hylton Case are the strongest 
possible evidence that this suggestion was accepted as conclusive, and had become a settled rule of law.  
Some of these acts were passed at times of great public necessity, when revenue was urgently required.  The 
fact that no other subjects were selected for the purposes of direct taxation, except those which the judges in 
the Hylton Case had suggested as appropriate therefor, seems to me to lead to a conclusion which is 
absolutely irresistible,--that the meaning thus affixed to the word 'direct' at the very formation of the 
government was considered as having been as irrevocably determined as if it had been written in the 
constitution in express terms.  As I have already observed, every authoritative writer who has discussed the 
constitution from that date down to this has treated this judicial and legislative ascertainment of the meaning 
of the word 'direct' in the constitution as giving it a constitutional significance, without reference to the 
theoretical distinction between 'direct' and 'indirect,' made by some economists prior to the constitution or 
since. This doctrine has become a part of the hornbook of American constitutional interpretation, has been 
taught as elementary in all the law schools, and has never since then been anywhere authoritatively 
questioned.  Of course, the text-books may conflict in some particulars, or indulge in reasoning not always 
consistent, but as to the effect of the decision in the Hylton Case and the meaning of the word 'direct,' in the 
constitution, resulting therefrom, they are a unit.  I quote briefly from them. 

Chancellor Kent, in his Commentaries, thus states the principle: 

'The construction of the powers of congress relative to taxation was brought before the supreme 
court, in 1796, in the case of Hylton v. U. S.  By the act of June 5, 1794, congress laid a duty 
upon carriages for the conveyance of persons, and the question was whether this was a 'direct 
tax,' within the meaning of the constitution.  If it was not a direct tax, it was admitted to be 
rightly laid, under that part of the constitution which declares that all duties, imposts, and 
excises shall be uniform throughout the United States; but, if it was a direct tax, it was not 
constitutionally laid, for it must then be laid according to the census, under that part of the 
constitution which declares that direct taxes shall be apportioned among the several states 
according to numbers.  The circuit court in Virginia was divided in opinion on the question, but 
on appeal to the supreme court it was decided that the tax on carriages was not a direct tax, 
within the letter or meaning of the constitution, and was therefore constitutionally laid. 

'The question was deemed of very great importance, and was elaborately argued.  It was held 
that a general power was given great was held that a general power was given to kind or nature, 
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without any restraint.  They had plenary power over every species of taxable property, except 
exports.  But there were two rules prescribed for their government,--the rule of uniformity, and 
the rule of apportionment.  Three kinds of taxes, viz. duties, imposts, and excises, were to be 
laid by the first rule; and capitation and other direct taxes, by the second rule.  If there were any 
other species of taxes, as the court seemed to suppose there might be, that were not direct, and 
not included within the words 'duties, imposts, or excises,' they were to be laid by the rule of 
uniformity or not, as congress should think proper and reasonable. 

'The constitution contemplated no taxes as direct taxes but such as congress could lay in 
proportion to the census; and the rule of apportionment could not reasonably apply to a tax on 
carriages, nor could the tax on carriages be laid by that rule without very great inequality and 
injustice.  If two states, equal in census, were each to pay 8,000 dollars by a tax on carriages, 
and in one state there were 100 carriages and in another 1,000, the tax on each carriage would 
be ten times as much in one state as in the other.  While A. in the one state, would pay for his 
carriage eight dollars, B., in the other state, would pay for his carriage eighty dollars.  In this 
way it was shown by the court that the notion that a tax on carriages was a 'direct tax,' within 
the purview of the constitution, and to be apportioned sccording to the census, would lead to 
the grossest abuse and oppression.  This argument was conclusive against the construction set 
up, and the tax on carriages was considered as included within the power to lay duties; and the 
better opinion seemed to be that the direct taxes contemplated by the constitution were only 
two, viz. a capitation or poll tax and a tax on land.'  Kent. Comm. pp. 254-256.

Story, speaking on the same subject, says: 

'Taxes on lands, houses, and other permanent real estate, or on parts or appurtenances thereof, 
have always been deemed of the same character; that is, direct taxes.  It has been seriously 
doubted if, in the sense of the constitution, any taxes are direct taxes except those on polls or 
on lands. Mr. Justice Chase, in Hylton v. U. S., 3 Dall. 171, said:  'I am inclined to think that 
the direct taxes contemplated by the constitution are only two, viz., a capitation or poll tax 
simply, without regard to property, profession, or other circumstances, and a tax on land.  I 
doubt whether a tax by a general assessment of personal property within the United States is 
included within the term 'direct tax."  Mr. Justice Paterson in the same case said: 'It is not 
necessary to determine whether a tax on the produce of land be a direct or an indirect tax.  
Perhaps the immediate product of land, in its original and crude state, ought to be considered as 
a part of the land itself.  When the produce is converted into a manufacture it assumes a new 
shape, etc.  Whether 'direct taxes,' in the sense of the constitution, comprehend any other tax 
than a capitation tax, or a tax on land, is a questionable point, etc.  I never entertained a doubt 
that the principal--I will not say the only--objects that the framers of the constitution 
contemplated, as falling within the rule of apportionment, were a capitation tax and a tax on 
land.'  And he proceeded to state that the rule of apportionment, both as regards representatives 
and as regards direct taxes, was adopted to guard the Southern states against undue impositions 
and oppressions in the taxing of slaves.  Mr. Justice Iredell in the same case said: 'Perhaps a 
direct tax, in the sense of the constitution, can mean nothing but a tax on something inseparably 
annexed to the soil; something capable of apportionment under all such circumstances.  A land 
or poll tax may be considered of this description.  The latter is to be considered so, particularly 
under the present constitution, on account of the slaves in the Southern states, who give a ratio 
in the representation in the proportion of three to five.  Either of these is capable of an 
apportionment.  In regard to other articles, there may possibly to considerable doubt.'  The 
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reasoning of the Federalists seems to lead to the same result.'  Story, Const. § 952.

Cooley, in his work on Constitutional Limitations (page 595), thus tersely states the rule: 

'Direct taxes, when laid by congress, must be apportioned among the several states according to 
the representative population.  The term 'direct taxes,' as employed in the constitution, has a 
technical meaning, and embraces capitation and land taxes only.'

Miller on the Constitution (section 282a) thus puts it: 

'Under the provisions already quoted, the question then came up as to what is a 'direct tax,' and 
also upon what property it is to be levied, as distinguished from any other tax.  In regard to this 
it is sufficient to say that it is believed that no other than a capitation tax of so much per head 
and a land tax is a 'direct tax,' within the meaning of the constitution of the United States.  All 
other taxes, except imposts, are properly called 'excise taxes.'  'Direct taxes,' within the 
meaning of the constitution, are only capitation taxes, as expressed in that instrument, and taxes 
on real estate.'

In Pomeroy's Constitutional Law (section 281) we read as follows: 

'It becomes necessary, therefore, to inquire a little more particularly what are direct and what 
indurect taxes.  Few cases on the general question of taxation have arisen and been decided by 
the supreme court, for the simple reason that, until the past few years, the United States has 
generally been able to obtain all needful revenue from the single source of duties upon 
imports.  There can be no doubt, however, that all the taxes provided for in the internal revenue 
acts now and what indirect taxes.  Few cases on the 

'This subject came before the supreme court of the United States in a very early case,--Hylton 
v. U. S.  In the year 1794, congress laid a tax of ten dollars on all carriages, and the rate was 
thus made uniform.  The validity of the statute was disputed.  It was claimed that the tax was 
direct, and should have been apportioned among the states.  The court decided that this tax was 
not direct.  The reasons given for the decision are unanswerable, and would seem to cover all 
the provisions of the present internal revenue laws.'

Hare, in his treatise on American Constitutional Law (pages 249, 250), is to the like affect: 

'Agreeably to section 9 of article 1, paragraph 4, 'no capitation or other direct tax shall be laid 
except in proportion to the census or enumeration hereinbefore directed to be taken'; while 
section 3 of the same article requires that representation and direct taxes shall be apportioned 
among the several states * * * according to their respective numbers.  'Direct taxes,' in the 
sense of the constitution, are poll taxes and taxes on land.'

Burroughs on Taxation (page 502) takes the same view: 

'Direct Taxes.  The kinds of taxation authorized are both direct and indirect.  The construction 
given to the expression 'direct taxes' is that it included only a tax on land and a poll tax, and 
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this is in accord with the views of writers upon political economy.'

Ordroneaux, in his Constitutional Legislation (page 225), says: 

'Congress having been given the power 'to lay and collect taxes, duties, imposts, and excises,' 
the above three provisions are limitations upon the exercise of this authority: 

'(1)  By distinguishing between direct and indirect taxes as to their mode of assessment; 

'(2)  By establishing a permanent freedom of trade between the states; and 

'(3)  By prohibiting any discrimination in favor of particular states, through revenue laws 
establishing a preference between their ports and those of others. 

'These provisions should be read together, because they are at the foundation of our system of 
national taxation. 

'The two rules prescribed for the government of congress in laying taxes are those of 
apportionment for direct taxes and uniformity for indirect.  In the first class are to be found 
capitation or poll taxes and taxes on land; in the second, duties, imposts, and excises. 

'The provision relating to capitation taxes was made in favor of the Southern states, and for the 
protection of slave property. While they possessed a large number of persons of this class, they 
also had extensive tracts of sparsely settled and unproductive lands.  At the same time an 
opposite condition, both as to land territory and population, existed in a majority of the other 
states.  Were congress permitted to tax slaves and land in all parts of the country at a uniform 
rate, the Southern slave states must have been placed at a great disadvantage.  Hence, and to 
guard against this inequality of circumstances, there was introduced into the constitution the 
further provision that 'representatives and direct taxes shall be apportioned among the states 
according to their respective numbers.'  This changed the basis of direct taxation from a strictly 
monetary standard, which could not, equitably, be made uniform throughout the country, to one 
resting upon population as the measure of representation.  But for this congress might have 
taxed slaves arbitrarily, and at its pleasure, as so much property, and land uniformly throughout 
the Union, regardless of differences in productiveness.  It is not strange, therefore, that it 
Hylton v. U. S. the court said that: 'The rule of apportionment is radically wrong, and cannot be 
supported by and solid reasoning.  It ought not, therefore, to be extended by construction. 
Apportionment is an operation on states, and involves valuations and assessments which are 
arbitrary, and should not be resorted to but in case of necessity.' 

'Direct taxes being now well settled in their meaning, a tax on carriages left for the use of the 
owner is not a capitation tax; nor a tax on the business of an insurance company; nor a tax on a 
bank's circulation; nor a tax on income; nor a succession tax.  The foregoing are not, properly 
speaking, direct taxes within the meaning of the constitution, but excise taxes or duties.'

Black, writing on Constitutional Law, says: 
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'But the chief difficulty has arisen in determining what is the difference between direct taxes 
and such as are indirect.  In general usage, and according to the terminology of political 
economy, a direct tax is one which is levied upon the person who is to pay it, or upon his land 
or personalty, or his business or income, as the case may be.  An indirect tax is one assessed 
upon the manufacturer or dealer in the particular commodity, and paid by him, but which really 
falls upon the consumer, since it is added to the market price of the commodity which he must 
pay.  But the course of judicial decision has determined that the term 'direct,' as here applied to 
taxes, is to be taken in a more restricted sense.  The supreme court has ruled that only land 
taxes and capitation taxes are 'direct,' and no others.  In 1794 congress levied a tax of ten 
dollars on all carriages kept for use, and it was held that this was not a direct tax.  And so also 
an income tax is not to be considered direct.  Neither is a tax on the circulation of state banks, 
nor a succession tax, imposed upon every 'devolution of title to real estate.''  Op. cit. p. 162.

Not only have the other departments of the government accepted the significance attached to the word 'direct' 
in the Hylton Case by their actions as to direct taxes, but they have also relied on it as conclusive in their 
dealings with indirect taxes by levying them solely upon objects which the judges in that case declared were 
not objects of direct taxation.  Thus the affirmance by the federal legislature and executive of the doctrine 
established as a result of the Hylton Case has been twofold. 

From 1861 to 1870 many laws levying taxes on income were enacted, as follows:  Act Aug. 1861 (12 Stat. 
309, 311); Act July, 1862 (12 Stat. 473, 475); Act March, 1863 (12 Stat. 718, 723); Act June, 1864 (13 Stat. 
281, 285); Act March, 1865 (13 Stat. 479, 481); Act March, 1866 (14 Stat. 4, 5); Act July, 1866 (14 Stat. 137-
140); Act March, 1867 (14 Stat. 477-480); Act July, 1870 (16 Stat. 256-261). 

The statutes above referred to cover all income and every conceivable source of revenue from which it could 
result,--rentals from real estate, products of personal property, the profits of business or professions. 

The validity of these laws has been tested before this court.  The first case on the subject was that of 
Insurance Co. v. Soule, 7 Wall. 443.  The controversy in that case arose under the ninth section of the act of 
July 13, 1866 (14 Stat. 137, 140), which imposed a tax on 'all dividends in scrip and money, thereafter 
declared due, wherever and whenever ths same shall be payable, to stockholders, policy holders, or depositors 
or parties whatsoever, including non-residents whether citizens or aliens, as part of the earnings, incomes or 
gains of any bank, trust company, savings institution, and of any fire, marine, life, or inland insurance 
company, either stock or mutual, under whatever name or style known or called in the United States or 
territories, whether specially incorporated or existing under general laws, and on all undistributed sum or 
sums made or added during the year to their surplus or contingent funds.' 

It will be seen that the tax imposed was levied on the income of insurance companies as a unit, including 
every possible source of revenue, whether from personal or real property, from business gains or otherwise.  
The case was presented here on a certificate of division of opinion below.  One of the questions propounded 
was 'whether the taxes paid by the plaintiff and sought to be recovered in this action are not direct taxes, 
within the meaning of the constitution of the United States.'  The issue, therefore, necessarily brought before 
this court was whether an act imposing an income tax on every possible source of revenue was valid or 
invalid.  The case was carefully, ably, elaborately, and learnedly argued.  The brief on behalf of the company, 
filed by Mr. Wills, was supported by another, signed by Mr. W. O. Bartlett, which covered every aspect of 
the contention.  It rested the weight of its argument against the statute on the fact that it included the rents of 
real estate among the sources of income taxed, and therefore put a direct tax upon the land.  Able as have 
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been the arguments at bar in the present case, an examination of those then presented will disclose the fact 
that every view here urged was there pressed upon the court with the greatest ability, and after exhaustive 
research, equaled, but not surpassed, by the eloquence and learning which has accompanied the presentation 
of this case.  Indeed, it may be said that the principal authorities cited and relied on now can be found in the 
arguments which were then submitted.  It may be added that the case on behalf of the government was 
presented by Attorney General Evarts. 

The court answered all the contentions by deciding the generic question of the validity of the tax, thus passing 
necessarily upon every issue raised, as the whole necessarily includes every one of its parts.  I quote the 
reasoning applicable to the matter now in hand: 

'The sixth question is:  'Whether the taxes paid by the plaintiff, and sought to be recovered back 
in this action, are not direct taxes, within the meaning of the constitution of the United States.'  
In considering this subject it is proper to advert to the several provisions of the constitution 
relating to taxation by congress. 'Representatives and direct taxes shall be apportioned among 
the several states which shall be included in this Union according to their respective numbers,' 
etc.  'Congress shall have power to lay and collect taxes, duties, imposts, and excises, to pay the 
debts and provide for the common defence and general welfare of the United States; but all 
duties, imposts, and excises shall be uniform throughout the United States.' 'No capitation or 
other direct tax shall be laid, unless in proportion to the census or enumeration hereinbefore 
directed to be taken.' 'No tax or duty shall be laid on articles exported from any state.'

'These clauses contain the entire grant of the taxing power by the organic law, with the limitations which that 
instrument imposes. 

'The national government, though supreme within its own sphere, is one of limited jurisdiction and specific 
functions.  It has no faculties but such as the constitution has given it, either expressly or incidentally by 
necessary intendment.  Whenever any act done under its authority is challenged, the proper sanction must be 
found in its charter, or the act is ultra vires and void.  This test must be applied in the examination of the 
question before us. If the tax to which it refers is a 'direct tax,' it is clear that it has not been laid in conformity 
to the requirements of the constitution.  It is therefore necessary to asscertain to which of the categories 
named in the eighth section of the first article it belongs. 

'What are direct taxes was elaborately argued and considered by this court in  Hylton v. U. S., decided in the 
year 1796.  One of the members of the court (Justice Wilson) had been a distinguished member of the 
convention which framed the constitution.  It was unanimously held by the four justices who heard the 
argument that a tax upon carriages kept by the owner for his own use was not a direct tax.  Justice Chase 
said:  'I am inclined to think--but of this I do not give a judicial opinion--that the direct taxes contemplated by 
the constitution are only two, to wit, a capitation or poll tax simply, without regard to property, profession, or 
any other circumstances, and a tax on land.' Paterson, J., followed in the same line of remark.  He said: 'I 
never entertained a doubt that the principal (I will not say the only) object the framers of the constitution 
contemplated as falling within the rule of apportionment was a capitation tax or a tax on land.  * * * The 
constitution declares that a capitation tax is a direct tax, and both in theory and practice a tax on land is 
deemed to be a direct tax.  In this way the terms 'direct taxes' 'capitation and other direct tax' are satisfied.' 

'The views expressed in this case are adopted by Chancellor Kent and Justice Story in their examination of 
the subject.  'Duties' are defined by Tomlin to be things due and recoverable by law.  The term, in its widest 
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signification, is hardly less comprehensive than 'taxes.'  It is applied, in its most restricted meaning, to 
customs; and in that sense is nearly the synonym of 'imposts.' 

"Impost' is a duty on imported goods and merchandise.  In a larger sense, it is any tax or imposition.  Cowell 
says it is distinguished from 'custom,' 'because custom is rather the profit which the prince makes on goods 
shipped out.'  Mr. Madison considered the terms 'duties' and 'imposts' in these clauses as synonymous.  Judge 
Tucker thought 'they were probably intended to comprehend every species of tax or contribution not included 
under the ordinary terms 'taxes' and 'excises." 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of the commodity, and 
sometimes upon the retail sale; sometimes upon the manufacturer, and sometimes upon the vendor. 

'The taxing power is given in the most comprehensive terms.  The only limitations imposed are that direct 
taxes, including the capitation tax, shall be apportioned; that duties, imposts, and excises shall be uniform; 
and that no duties shall be imposed upon articles exported from any state.  With these exceptions, the exercise 
of the power is, in all respects, unfettered. 

'If a tax upon carriages, kept for his own use by the owner, is not a direct tax, we can see no ground upon 
which a tax upon the business of an insurance company can be held to belong to that class of revenue 
charges. 

'It has been held that congress may require direct taxes to be laid and collected in the territories as well as in 
the states. 

'The consequences which would follow the apportionment of the tax in question among the states and 
territories of the Union in the manner prescribed by the constitution must not be overlooked.  They are very 
obvious.  Where such corporations are numerous and rich, it might be light; where none exist, it could not be 
collected; where they are few and poor, it would fall upon them with such weight as to involve annihilation.  
It cannot be supposed that the framers of the constitution intended that any tax should be apportioned, the 
collection of which on that principle would be attended with such results.  The consequences are fatal to the 
proposition. 

'To the question under consideration it must be answered that the tax to which it relates is not a direct tax, but 
a duty or excise; that it was obligatory on the plaintiff to pay it. 

'The other questions certified up are deemed to be sufficiently answered by the answers given to the first and 
sixth questions.' 

This opinion, it seems to me, closes the door to discussion in regard to the meaning of the word 'direct' in the 
constitution, and renders unnecessary a resort to the conflicting opinions of the framers, or to the theories of 
the economists.  It adopts that construction of the word which confines it to capitation taxes and a tax on land, 
and necessarily rejects the contention that that word was to be construed in accordance with the economic 
theory of shifting a tax from the shoulders of the person upon whom it was immediately levied to those of 
some other person.  This decision moreover, is of great importance, because it is an authoritative reaffirmance 
of the Hylton Case, and an approval of the suggestions there made by the justices, and constitutes another 
sanction given by this court to the interpretation of the constitution adopted by the legislative, executive, and 
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judicial departments of the government, and thereafter continuously acted upon. 

Not long thereafter, in Bank v. Fenno, & Wall. 533, the question of the application of the word 'direct' was 
again submitted to this court.  The issue there was whether a tax on the circulation of state banks was 'direct,' 
within the meaning of the constitution.  It was ably argued by the most distinguished counsel, Reverdy 
Johnson and Caleb Cushing representing the bank, and Attorney General Hoar, the United States.  The brief 
of Mr. Cushing again presented nearly every point now urged upon our consideration.  It cited copiously from 
the opinions of Adam Smith and others.  The constitutionality of the tax was maintained by the government 
on the ground that the meaning of the word direct' in the constitution, as interpreted by the Hylton Case, as 
enforced by the continuous legislative construction, and as sanctioned by the consensus of opinion already 
referred to, was finally settled. Those who assailed the tax there urged, as is done here, that the Hylton Case 
was not conclusive, because the only question decided was the particular matter at issue, and insisted that the 
suggestions of the judges were mere dicta, and not to be followed.  They said that Hylton v. U. S. adjudged 
one point alone, which was that a tax on a carriage was not a direct tax, and that from the utterances of the 
judges in the case it was obvious that the general question of what was a direct tax was but crudely 
considered.  Thus the argument there presented to this court the very view of the Hylton Case, which has 
been reiterated in the argument here, and which is sustained now. What did this court say then, speaking 
through Chief Justice Chase, as to these arguments? I take very fully from its opinion: 

'Much diversity of opinion has always prevailed upon the question, what are direct taxes?  Attempts to answer 
it by reference to the definitions of political economists have been frequently made, but without satisfactory 
results.  The enumeration of the different kinds of taxes which congress was authorized to impose was 
probably made with very little reference to their speculations.  The great work of Adam Smith, the first 
comprehensive treatise on political economy in the English language, had then been recently published; but in 
this work, though there are passages which refer to the characteristic difference between direct and indirect 
taxation, there is nothing which affords any valuable light on the use of the words 'direct taxes,' in the 
constitution. 

'We are obliged, therefore, to resort to historical evidence, and to seek the meaning of the words in the use 
and in the opinion of those whose relations to the government, and means of knowledge, warranted them in 
speaking with authority. 

'And, considered in this light, the meaning and application of the rule, as to direct taxes, appears to us quite 
clear. 

'It is, as we think, distinctly shown in every act of congress on the subject. 

'In each of these acts a gross sum was laid upon the United States, and the total amount was apportioned to 
the several states according to their respective numbers of inhabitants, as ascertained by the last preceding 
census.  Having been apportioned, provision was made for the imposition of the tax upon the subjects 
specified in the act, fixing its total sum. 

'In 1798, when the first direct tax was imposed, the total amount was fixed at two millions of dollars; in 1813, 
the amount of the second direct tax was fixed at three millions; in 1815, the amount of the third at six 
millions, and it was made an annual tax; in 1816, the provision making the tax annual was repealed by the 
repeal of the first section of the act of 1815, and the total amount was fixed for that year at three millions of 
dollars.  No other  direct tax was imposed until 1861, when a direct tax of twenty millions of dollars was laid, 
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and made annual; but the provision making it annual was suspended, and no tax, except that first laid, was 
ever apportioned.  In each instance the total sum was apportioned among the states by the constitutional rule, 
and was assessed at prescribed rates on the subjects of the tax.  The subjects, in 1798, 1813, 1815, 1816, were 
lands, improvements, dwelling houses, and slaves; and in 1861, lands, improvements, and dwelling houses 
only. Under the act of 1798, slaves were assessed at fifty cents on each; under the other acts, according to 
valuation by assessors. 

'This review shows that personal property, contracts, occupations, and the like, have never been regarded by 
congress as proper subjects of direct tax. It has been supposed that slaves must be considered as an exception 
to this observation.  But the exception is rather apparent than real.  As persons, slaves  were proper subjects 
of a capitation tax, which is described in the constitution as a direct tax; as property, they were, by the laws of 
some, if not most, of the states, classed as real property, descendible to heirs. Under the first view, they would 
be subject to the tax of 1798, as a capitation tax; under the latter, they would be subject to the taxation of the 
other years, as realty. That the latter view was that taken by the framers of the acts, after 1798, becomes 
highly probable, when it is considered that, in the states where slaves were held, much of the value which 
would otherwise have attached to land passed into the slaves.  If, indeed, the land only had been valued 
without the slaves, the land would have been subject to much heavier proportional imposition in those states 
than in states where there were no slaves; for the proportion of tax imposed on each state was determined by 
population, without reference to the subjects on which it was to be assessed. 

'The fact, then, that slaves were valued, under the acts referred to, for from showing, as some have supposed, 
that congress regarded personal property as a proper object of direct taxation, under the constitution, shows 
only that congress, after 1798, regarded slaves, for the purposes of taxation, as realty. 

'It may be rightly affirmed, therefore, that, in the practical construction of the constitution by congress, direct 
taxes have been limited to taxes on land and appurtenances, and taxes on polls, or capitation taxes. 

'And this construction is entitled to great consideration, especially in the absence of anything adverse to it in 
the discussions of the convention which framed, and of the conventions which ratified, the constitution.  * * * 

'This view received the sanction of this bourt two years before the enactment of the first law imposing direct 
taxes eo nomine.' 

The court then reviews the Hylton Case, repudiates the attack made upon it, reaffirms the construction placed 
on it by the legislative, executive, and judicial departments, and Company Case, to which I have referred.  
expressly adheres to the ruling in the insurance Company Case, to which I have referred. Summing up, it 
said: 

'It follows necessarily that the power to tax without apportionment extends to all other objects.  
Taxes on other objects are included under the heads of taxes not direct, duties, imposts, and 
excises, and must be laid and collected by the rule of uniformity.  The tax under consideration 
is a tax on bank circulation, and may very well be classed under the head of duties. Certainly it 
is not, in the sense of the constitution, a direct tax.  It may be said to come within the same 
category of taxation as the tax on incomes of insurance companies, which this court, at the last 
term, in the case of Insurance Co. v. Soule, held not to be a direct tax.'
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This case was, so far as the question of direct taxation is concerned, decided by an undivided court; for, 
although Mr. Justice Nelson dissented from the opinion, it was not on the ground that the tax was a direct tax, 
but on another question. 

Some years after this decision the matter again came here for adjudication, in the case of Scholey v. Rew, 23 
Wall. 331.  The issue there involved was the validity of a tax placed by a United States statute on the right to 
take real estate by inheritance.  The collection of the tax was resisted on the ground that it was direct.  The 
brief expressly urged this contention, and said the tax in question was a tax on land, if ever there was one.  It 
discussed the Hylton Case, referred to the language used by the various judges, and sought to place upon it 
the construction which we are now urged to give it, and which has been so often rejected by this court. 

This court again by its unanimous judgment answered all these contentions.  I quote its language: 

'Support to the first objection is attempted to be drawn from that clause of the constitution 
which provides that direct taxes shall be apportioned among the several states which may be 
included within the Union, according to their respective numbers, and also from the clause 
which provides that no capitation or other direct tax shall be laid, unless in proportion to the 
census or amended enumeration; but it is clear that the tax or duty levied by the act under 
consideration is not a direct tax, within the meaning of either of those provisions.  Instead of 
that, it is plainly an excise tax or duty, authorized by section 8 of article 1, whih vests the 
power in congress to lay and collect taxes, duties, imposts, and excises, to pay the debts, and 
provide for the common defense and general welfare.  * * * 

'Indirect taxes, such as duties of impost and excises, and every other description of the same, 
must be uniform; and direct taxes must be laid in proportion to the census or enumeration, as 
remodeled in the fourteenth amendment.  Taxes on lands, houses, and other permanent real 
estate have always been deemed to be direct taxes, and capitation taxes, by the express words 
of the constitution, are within the same category; but it never has been decided that any other 
legal exactions for the support of the federal government fall within the condition that, unless 
laid in proportion to numbers, that the assessment is invalid. 

'Whether direct taxes, in the sense of the constitution, comprehend any other tax than a 
capitation tax and a tax on land, is a question not absolutely decided, nor is it necessary to 
determine it in the present case, as it is expressly decided that the term does not include the tax 
on income, which cannot be distinguished in principle from a succession tax, such as the one 
involved in the present controversy.'

What language could more clearly and forcibly reaffirm the previous rulings of the court upon this subject?  
What stronger indorsement could be given to the construction of the constitution which had been given in the 
Hylton Case, and which had been adopted and adhered to by all branches of the government almost from the 
hour of its establishment?  It is worthy of note that the court here treated the decision in the Hylton Case as 
conveying the view that the only direct taxes were 'taxes on land and appurtenances.'  In so doing it 
necessarily again adopted the suggestion of the justices there made, thus making them the adjudged 
conclusions of this court.  It is too late now to destroy the force of the opinions in that case by qualifying 
them as mere dicta, when they have again and again been expressly approved by this court. 

If there were left a doubt as to what this established construction  is, it seems to be entirely removed by the 
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case of Springer v. U. S., 102 U. S. 586.  Springer was assessed for an income tax on his professional 
earnings and on the interest on United States bonds.  He declined to pay.  His real estate was sold in 
consequence.  The suit involved the validity of the tax, as a basis for the sale.  Again every question now 
presented was urged upon this court.  The brief of the plaintiff in error, Springer, made the most copious 
references to the economic writers, continental and English.  It cited the opinions of the framers of the 
constitution. It contained extracts from the journals of the convention, and marshaled the authorities in 
extensive and impressive array.  It reiterated the argument against the validity of an income tax which 
included rentals.  It is also asserted that the Hylton Case was not authority, because the expressions of the 
judges, in regard to anything except the carriage tax, were mere dicta. 

The court adhered to the ruling announced in the previous cases, and held that the tax was not direct, within 
the meaning of the constitution.  It re-examined and answered everything advanced here, and said, in 
summing up the case: 

'Our conclusions are that direct taxes, within the meaning of the constitution, are only 
capitation taxes, as expressed in that instrument, and taxes on real estate; and that the tax of 
which the plaintiff in error complained is within the category of an excise or duty.'

The facts, then, are briefly these:  At the very birth of the government a contention arose as to the meaning of 
the word 'direct.'  That controversy was determined by the legislative and executive departments of the 
government. Their action came to this court for review, and it was approved.  Every judge of this court who 
expressed an opinion made use of language which clearly showed that he thought the word 'direct,' in the 
constitution, applied only to capitation taxes and taxes directly on land.  Thereafter the construction thus 
given was accepted everywhere as definitive.  The matter came again and again to this court, and in every 
case the original ruling was adhered to.  The suggestions made in the Hylton Case were adopted here, and  in 
the last case here decided, reviewing all the others, this court said that direct taxes, within the meaning of the 
constitution, were only taxes on land, and capitation taxes.  And now, after a hundred years, after long-
continued action by other departments of the government, and after repeated adjudications of this court, this 
interpretation is overthrown, and the congress is declared not to have a power of taxation which may at some 
time, as it has in the past, prove necessary to the very existence of the government.  By what process of 
reasoning is this to be done?  By resort to theories, in order to construe the word 'direct' in its economic sense, 
instead of in accordance with its meaning in the constitution, when the very result of the history which I have 
thus briefly recounted is to show that the economic construction of the word was repudiated by the framers 
themselves, and has been time and time again rejected by this court; by a resort to the language of the framers 
and a review of their opinions, although the facts plainly show that they themselves settled the question which 
the court now virtually unsettles.  In view of all that has taken place, and of the many decisions of this court, 
the matter at issue here ought to be regarded as closed forever. 

The injustice and harm which must always result from overthrowing a long and settled practice sanctioned by 
the decisions of this court could not be better illustrated than by the example which this case affords.  Under 
the income-tax laws which prevailed in the past for many years, and which covered every conceivable source 
of income,--rentals from real estate,--and everything else, vast sums were collected from the people of the 
United States.  The decision here rendered announces that those sums were wrongfully taken, and thereby, it 
seems to me, creates a claim, in equity and good conscience, against the government for an enormous amount 
of money. Thus, from the change of view by this court, it happens that an act of congress, passed for the 
purpose of raising revenue, in strict conformity with the practice of the government from the earliest time, 
and in accordance with the oft-repeated decisions of this court, furnishes the occasion for creating a claim 
against the government for hundreds of millions of dollars.  I say, creating a claim, because, if the 
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government be in good conscience bound to refund that which has been taken from the citizen in violation of 
the constitution, although the technical right may have disappeared by lapse of time, or because the decisions 
of this court have misled the citizen to his grievous injury, the equity endures, and will present itself to the 
conscience of the government.  This consequence shows how necessary it is that the court should not 
overthrow its past decisions.  A distinguished writer aptly points out the wrong which must result to society 
from a shifting judicial interpretation.  He says: 

'If rules and maxims of law were to ebb and flow with the taste of the judge, or to assume that 
shape which, in his fancy, best becomes the times; if the decisions of one case were not to be 
ruled by or depend at all upon former determinations in other cases of a like nature,--I should 
be glad to know what person would venture to purchase an estate without first having the 
judgment of a court of justice respecting the identical title under which he means to purchase.  
No reliance could be had upon precedents.  Former resolutions upon titles of the same kind 
could afford him no assurance at all.  Nay, even a decision of a court of justice upon the very 
identical title would be nothing more than a precarious, temporary security.  The practice upon 
which it was founded might, in the course of a few years, become antiquated.  The same title 
might be again drawn into dispute.  The taste and fashion of the times might be improved, and 
on that ground a future judge might hold himself at liberty, if not consider it his duty, to pay as 
little regard to the maxims and decisions of his predecessor as that predecessor did to the 
maxims and decisions of those who went before him.'  Fearne, Rem. (London Ed. 1801) p. 264.

The disastrous consequences to flow from disregarding settled decisions, thus cogently described, must 
evidently become greatly magnified in a case like the present, when the opinion of the court affects 
fundamental principles of the government by denying an essential power of taxation long conceded to exist, 
and often exerted by congress.  If it was necessary that the previous decisions of this court should be 
repudiated, the power to amend the constitution existed, and should have been availed of. Since the Hylton 
Case was decided, the constitution has been repeatedly amended.  The construction which confined the word 
'direct' to capitation and land taxes was not changed by these amendments, and it should not now be reversed 
by what seems to me to be a judicial amendment of the constitution. 

The finding of the court in this case that the inclusion of rentals from real estate in an income tax makes it 
direct, to that extent, is, in my judgment, conclusively denied by the authorities to which I have referred, and 
which establish the validity of an income tax in itself.  Hence, I submit, the decisions necessarily reverses the 
settled rule which it seemingly adopts in part.  Can there be serious doubt that the question of the validity of 
an income tax, in which the rentals of real estate are included, is covered by the decisions which say that an 
income tax is generically indirect, and that, therefore, it is valid without apportionment?  I mean, of course 
could there be any such doubt, were it not for the present opinion of the court?  Before undertaking to answer 
this question I deem it necessary to consider some arguments advanced or suggestions made. 

(1)  The opinions of Turgot and Smith and other economists are cited, and it is said their views were known 
to the framers of the constitution, and we are then referred to the opinions of the framers themselves.  The 
object of the collocation of these two sources of authority is to show that there was a concurrence between 
them as to the meaning of the word 'direct.'  But, in order to reach this conclusion, we are compelled to 
overlook the fact that this court has always held, as appears from the preceding cases, that the opinions of the 
economists threw little or no light on the interpretation of the word 'direct,' as found in the constitution. And 
the whole effect of the decisions of this court is to establish the proposition that the word has a different 
significance in the constitution from that which Smith and Turgot have given to it when used in a general 
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economic sense.  Indeed, it seems to me that the conclusion deduced from this line of thought itself 
demonstrates its own unsoundness.  What is that conclusion? That the framers well understood the meaning 
of 'direct.' 

Now, it seems evident that the framers, who well understood the meaning of this word, have themselves 
declared in the most positive way that it shall not be here construed in the sense of Smith and Turgot.  The 
congress which passed the carriage tax act was composed largely of men who had participated in framing the 
constitution. That act was approved by Washington, who had presided over the deliberations of the 
convention.  Certainly, Washington himself, and the majority of the framers, if they well understood the sense 
in which the word 'direct' was used, would have declined to adopt and approve a taxing act which clearly 
violated the provisions of the constitution, if the word 'direct,' as therein used, had the meaning which must be 
attached to it if read by the light of the theories of Turgot and Adam Smith.  As has already been noted, all 
the judges who expressed opinions in the Hylton Case suggested that 'direct,' in the constitutional sense, 
referred only to taxes on land and capitation taxes.  Could they have possible made this suggestion if the word 
had been used as Smith and Turgot used it?  It is immaterial whether the suggestions of the judges were dicta 
or not. They could not certainly have made this intimation, if they understood the meaning of the word 'direct' 
as being that which it must have imported if construed according to the writers mentioned. Take the language 
of Mr. Justice Paterson, 'I never entertained a doubt that the principal, I will not say the only, objects that the 
framers of the constitution contemplated as falling within the rule of apportionment were a capitation tax and 
a tax on land.'  He had borne a conspicuous part in the convention.  Can we say that he understood the 
meaning of the framers, and yet, after the lapse of a hundred years, fritter away that language, uttered by him 
from this bench in the first great case in which this court was called upon to interpret the meaning of the word 
'direct'?  It cannot be said that his language was used carelessly, or without a knowledge of its great import.  
The debate upon the passage of the carriage tax act had manifested divergence of opinion as to the meaning 
of the word 'direct.'  The magnitude of the issue is shown by all contemporaneous authority to have been 
deeply felt, and its far-reaching consequence was appreciated.  Those controversies came here for settlement, 
and were then determined with a full knowledge of the importance of the issues.  They should not be now 
reopened. 

The argument, then, it seems to me, reduces itself to this:  That the framers well knew the meaning of the 
word 'direct'; that, so well understanding it, they practically interpreted it in such a way as to plainly indicate 
that it had a sense contrary to that now given to it, in the view adopted by the court.  Although they thus 
comprehended the meaning of the word and interpreted it at an early day, their interpretation is now to be 
overthrown by resorting to the economists whose construction was repudiated by them.  It is thus 
demonstrable that the conclusion deduced from the premise that the framers well understood the meaning of 
the word 'direct' involves a fallacy; in other words, that it draws a faulty conclusion, even if the predicate 
upon which the conclusion is rested be fully admitted.  But I do not admit the premise.  The views of the 
framers, cited in the argument, conclusively show that they did not well understand, but were in great doubt 
as to, the meaning of the word 'direct.'  The use of the word was the result of a compromise.  It was accepted 
as the solution of a difficulty which threatened to frustrate the hopes of those who looked upon the formation 
of a new government as absolutely necessary to escape the condition of weakness which the articles of 
confederation had shown.  Those who accepted the compromise viewed the word in different lights, and 
expected different results to flow from its adoption. This was the natural result of the struggle which was 
terminated by the adoption of the provision as to representation and direct taxes.  That warfare of opinion had 
been engendered by the existence of slavery in some of the states, and was the consequence of the conflict of 
interest thus brought about.  In reaching a settlement, the minds of those who acted on it were naturally 
concerned in the main with the cause of the contention, and not with the other things which had been 
previously settled by the convention.  Thus, while there was, in all probability, clearness of vision as to the 
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meaning of the word 'direct,' in relation to its bearing on slave property, there was inattention in regard to 
other things, and there were therefore diverse opinions as to its proper signification.  That such was the case 
in regard to many other clauses of the constitution has been shown to be the case by those great controversies 
of the past, which have been peacefully settled by the adjudications of this court. While this difference 
undoubtedly existed as to the effect to be given the word 'direct,' the consensus of the majority of the framers 
as to its meaning was shown by the passage of the carriage tax act.  That consensus found adequate 
expression in the opinions of the justices in the Hylton Case, and in the decree of this court there rendered.  
The passage of that act, those opinions, and that decree, settled the proposition that the word applied only to 
capitation taxes and taxes on land. 

Nor does the fact that there was difference in the minds of the framers as to the meaning of the word 'direct' 
weaken the binding force of the interpretation placed upon that word from the beginning; for, if such 
difference existed, it is certainly sound to hold that a contemporaneous solution of a doubtful question, which 
has been often confirmed by this court, should not now be reversed. The framers of the constitution, the 
members of the earliest congress, the illustrious man first called to the office of chief executive, the jurists 
who first sat in this court, two of whom had borne a great part in the labors of the convention, all of whom 
dealt with this doubtful question, surely occupied a higher vantage ground for its correct solution than do 
those of our day.  Here, then, is the dilemma:  If the framers understood the meaning of the word 'direct' in 
the constitution, the practical effect which they gave to it should remain undisturbed; if they were in doubt as 
to the meaning, the interpretation long since authoritatively affixed to it should be upheld. 

(2)  Nor do I think any light is thrown upon the question of whether the tax here under consideration is direct 
or indirect by referring to the principle of 'taxation without representation,' and the great struggle of our 
forefathers for its enforcement.  It cannot be said that the congress which passed this act was not the 
representative body fixed by the constitution.  Nor can it be contended that the struggle for the enforcement 
of the principle involved the contention that representation should be in exact proportion to the wealth taxed. 
If the argument be used in order to draw the inference that because, in this instance, the indirect tax imposed 
will operate differently through various sections of the country, therefore that tax should be treated as direct, 
it seems to me it is unsound.  The right to tax, and not the effects which may follow from its lawful exercise, 
is the only judicial question which this court is called upon to consider.  If an indirect tax, which the 
constitution has not subjected to the rule of apportionment, is to be held to be a direct tax, because it will bear 
upon aggregations of property in different sections of the country according to the extent of such 
aggregations, then the power is denied to congress to do that which the constitution authorizes because the 
exercise of a lawful power is supposed to work out a result which, in the opinion of the court, was not 
contemplated by the fathers.  If this be sound, then every question which has been determined in our past 
history is now still open for judicial reconstruction.  The justness of tariff legislation has turned upon the 
assertion on the one hand, denied on the other, that it operated unequally on the inhabitants of different 
sections of the country.  Those who opposed such legislation have always contended that its necessary effect 
was not only to put the whole burden upon the section, but also to directly enrich certain of our citizens at the 
expense of the rest, and thus build up great fortunes, to the benefit of the few and the detriment of the many.  
Whether this economic contention be true or untrue is not the question.  Of course, I intimate no view on the 
subject. Will it be said that if, to-morrow, the personnel of this court should be changed, it could deny the 
power to enact tariff legislation which has been admitted to exist in congress from the beginning, upon the 
ground that such legislation beneficially affects one section or set of people to the detriment of others, within 
the spirit of the constitution, and therefore constitutes a direct tax? 

(3)  Nor, in my judgment, does any force result from the argument that the framers expected direct taxes to be 
rarely resorted to, and, as the present tax was imposed without public necessity, it should be declared void. 
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It seems to me that this statement begs the whole question, for it assumes that the act now before us levies a 
direct tax, whereas the question whether the tax is direct or not is the very issue involved in this case.  If 
congress now deems it advisable to resort to certain forms of indirect taxation which have been frequently, 
though not continuously, availed of in the past, I cannot see that its so doing affords any reason for converting 
an indirect into a direct tax in order to nullify the legislative will.  The policy of any particular method of 
taxation, or the presence of an exigency which requires its adoption, is a purely legislative question. It seems 
to me that it violates the elementary distinction between the two departments of the government to allow an 
opinion of this court upon the necessity or expediency of a tax to affect or control our determination of the 
existence of the power to impose it. 

But I pass from these considerations to approach the question whether the inclusion of rentals from real estate 
in an income tax renders such a tax to that extent 'direct' under the constitution, because it constitutes the 
imposition of a direct tax on the land itself. 

Does the inclusion of the rentals from real estate in the sum going to make up the aggregate income from 
which (in order to arrive at taxable income) is to be deducted insurance, repairs, losses in business, and 
$4,000 exemption, make the tax on income so ascertained a direct tax on such real estate? 

In answering this question, we must necessarily accept the interpretation of the word 'direct' authoritatively 
given by the history of the government and the decisions of this court just cited.  To adopt that interpretation 
for the general purposes of an income tax, and then repudiate it because of one of the elements of which it is 
composed, would violate every elementary rule of construction.  So, also, to seemingly accept that 
interpretation, and then resort to the framers and the economists in order to limit its application and give it a 
different significance, is equivalent to its destruction, and amounts to repudiating it without directly doing so.  
Under the settled interpretation of the word, we ascertain whether a tax be 'direct' or not by considering 
whether it is a tax on land or a capitation tax.  And the tax on land, to be within the provision for 
apportionment, must be direct.  Therefore we have two things to take into account:  Is it a tax on land, and is 
it direct thereon, or so immediately on the land as to be equivalent to a direct levy upon it?  To say that any 
burden on land, even though indirect, must be apportioned, is not only to incorporate a new provision in the 
constitution, but is also to obliterate all the decisions to which I have referred, by construing them as holding 
that, although the constitution forbids only a direct tax on land without apportionment, it must be so 
interpreted as to bring an indirect tax on land within its inhibition. 

It is said that a tax on the rentals is a tax on the land, as if the act here under consideration imposed an 
immediate tax on the rentals.  This statement, I submit, is a misconception of the issue.  The point involved is 
whether a tax on net income, when such income is made up by aggregating all sources of revenue and 
deducting repairs, insurance, losses in business, exemptions, etc., becomes, to the extent to which real-estate 
revenues may have entered into the gross income, a direct tax on the land itself.  In other words, does that 
which reaches an income, and thereby reaches rentals indirectly, and reaches the land by a double indirection, 
amount to a direct levy on the land itself?  It seems to me the question, when thus accurately stated, furnishes 
its own negative response, Indeed, I do not see how the issue can be stated precisely and logically without 
making it apparent on its face that the inclusion of rental from real property in income is nothing more than 
an indirect tax upon the land. 

It must be borne in mind that we are not dealing with the want of power in congress to assess real estate at 
all.  On the contrary, as I have shown at the outset, congress has plenary power to reach real estate, both 
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directly and indirectly. If it taxes real estate directly, the constitution commands that such direct imposition 
shall be apportioned.  But because an excise or other indirect tax, imposed without apportionment, has an 
indirect effect upon real estate, no violation of the constitution is committed, because the constitution has left 
congress untrammeled by any rule of apportionment as to indirect taxes,--imposts, duties, and excises.  The 
opinions in the Hylton Case, so often approved and reiterated, the unanimous views of the text writers, all 
show that a tax on land, to be direct, must be an assessment of the land itself, either by quantity or valuation.  
Here there is no such assessment. It is well also to bear in mind, in considering whether the tax is direct on 
the land, the fact that if land yields no rental it contributes nothing to the income.  If it is vacant, the law does 
not force the owner to add the rental value to his taxable income. And so it is if he occupies it himself. 

The citation made by counsel from Coke on Littleton, upon which so much stress is laid, seems to me to have 
no relevancy.  The fact that where one delivers or agrees to give or transfer land, with all the fruits and 
revenues, it will be presumed to be a conveyance of the land, in no way supports the proposition that an 
indirect tax on the rental of land is a direct burden on the land itself.  Nor can I see the application of Brown 
v. Maryland; Western v. Peters; Dobbins v. Commissioners; Almy v. California; Cook v. Pennsylvania; 
Railroad Co. v. Jackson; Philadelphia & S. S. S. Co. v. Pennsylvania; Leloup v. Mobile; Telegraph Co. v. 
Adams.  All these cases involved the question whether, under the constitution, if no power existed to tax at 
all, either directly or indirectly, an indirect tax would be unconstitutional.  These cases would be apposite to 
this is congress had no power to tax real estate.  Were such the case, it might be that the imposition of an 
excise by congress which reached real estate indirectly would necessarily violate the constitution, because, as 
it had no power in the premises, every attempt to tax, directly or indirectly, would be null. Here, on the 
contrary, it is not denied that the power to tax exists in congress, but the question is, is the tax direct or 
indirect, in the constitutional sense? 

But it is unnecessary to follow the argument further; for, if I understand the opinions of this court already 
referred to, they absolutely settle the proposition that an inclusion of the rentals of real estate in an income tax 
does not violate the constitution. At the risk of repetition, I propose to go over the cases again for the purpose 
of Demonstrating this.  In doing so, let it be understood at the outset that I do not question the authority of 
Cohens v. Virginia or Carroll v. Carroll's Lessee or any other of the cases referred to in argument of counsel.  
These great opinions hold that an adjudication need not be extended beyond the principles which it decides. 
While conceding this, it is submitted that, if decided cases do directly, affirmatively, and necessarily, in 
principle, adjudicate the very question here involved, then, under the very text of the opinions referred to by 
the court, they should conclude this question.  In the first case, that of Hylton, is there any possibility, by the 
subtlest ingenuity, to reconcile the decision here announced with what was there established? 

In the second case (Insurance Co. v. Soule) the levy was upon the company, its premiums, its dividends, and 
net gains from all sources.  The case was certified to this court, and the statement made by the judges in 
explanation of the question which they propounded says: 

'The amount of said premiums, dividends, and net gains were truly stated in said lists or 
returns.'  Original Record, p. 27.

It will be thus seen that the issue there presented was not whether an income tax on business gains was valid, 
but whether an income tax on gains from business and all other net gains was constitutional.  Under this state 
of facts, the question put to the court was---- 

'Whether the taxes paid by the plaintiff, and sought to be recovered back, in this action, are not 
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direct taxes within the meaning of the constitution of the United States.'

This tax covered revenue of every possible nature, and it therefore appears self-evident that the court could 
not have upheld the statute without deciding that the income derived from realty, as well as that derived from 
every other source, might be taxed without apportionment.  It is obvious that, if the court had considered that 
any particular subject-matter which the statute reached was not constitutionally included, it would have been 
obliged, by every rule of safe judicial conduct, to qualify its answer as to this particular subject. 

It is impossible for me to conceive that the court did not embrace in its ruling the constitutionality of an 
income tax which included rentals from real estate, since, without passing upon that question, it could not 
have decided the issue presented.  And another reason why it is logically impossible that this question of the 
validity of the inclusion of the rental of real estate in an income tax could have been overlooked by the court 
is found in the fact, to which I have already adverted, that this was one of the principal points urged upon its 
attention, and the argument covered all the ground which has been occupied here,--indeed, the very citation 
from Coke upon Littleton, now urged as conclusive, was there made also in the brief of counsel.  And 
although the return of income, involved in that case, was made 'in block,' the very fact that the burden of the 
argument was that to include rentals from real estate, in income subject to taxation, made such tax pro tanto 
direct, seems to me to indicate that such rentals had entered into the return made by the corporation. 

Again, in the case of Scholey v. Rew, the tax in question was laid directly on the right to take real estate by 
inheritance,--a right which the United States had no power to control.  The case could not have been decided, 
in any point of view, without holding a tax upon that right was not direct, and that, therefore, it could be 
levied without apportionment.  It is manifest that the court could not have overlooked the question whether 
this was a direct tax on the land or not, because in the argument of counsel it was said, if there was any tax in 
the world that was a tax on real estate which was direct, that was the one.  The court said it was not, and 
sustained the law.  I repeat that the tax there was put directly upon the right to inherit, which congress had no 
power to regulate or control.  The case was therefore greatly stronger than that here presented, for congress 
has a right to tax real estate directly with apportionment.  That decision cannot be explained away by saying 
that the court overlooked the fact that congress had no power to tax the devolution of real estate, and treated it 
as a tax on such devolution.  Will it be said, of the distinguished men who then adorned this bench, that, 
although the argument was pressed upon them that this tax was levied directly on the real estate, they ignored 
the elementary principle that the control of the inheritance of realty is a state and not a federal function?  But, 
even if the case proceeded upon the theory that the tax was on the devolution of the real estate, and was 
therefore not direct, is it not absolutely decisive of this controversy?  If to put a burden of taxation on the 
right to take real estate by inheritance reaches realty only by indirection, how can it be said that a tax on the 
income, the result of all sources of revenue, including rentals, after deducting losses and expenses, which thus 
reaches the rentals indirectly, and the real estate indirectly through the rentals, is a direct tax on the real estate 
itself? 

So, it is manifest in the Springer Case that the same question was necessarily decided.  It seems obvious that 
the court intended in that case to decide the whole question, including the right to tax rental from real estate 
without apportionment.  It was elaborately and carefully argued there that as the law included the rentals of 
land in the income taxed, and such inclusion was unconstitutional, this, therefore, destroyed that part of the 
law which imposed the tax on the revenues of personal property. Will it be said, in view of the fact that in this 
very case four of the judges of this court think that the inclusion of the rentals from real estate in an income 
tax renders the whole law invalid, that the question of the inclusion of the rentals was of no moment there, 
because the return there did not contain a mention of such rentals? Were the great judges who then composed 
this court so neglectful that they did not see the importance of a question which is now considered by some of 
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its members so vital that the result in their opinion is to annul the whole law, more especially when that 
question was pressed upon the court in argument with all possible vigor and earnestness?  But I think that the 
opinion in the Springer Case clearly shows that the court did consider this question of importance, that it did 
intend to pass upon it, and that it deemed that it had decided all the questions affecting the validity of an 
income tax in passing upon the main issue, which included the others as the greater includes the less. 

I can discover no principle upon which these cases can be considered as any less conclusive of the right to 
include rentals of land in the concrete result, income, than they are as to the right to levy a general income 
tax.  Certainly, the decisions which hold that an income tax as such is not direct, decide on principle that to 
include the rentals of real estate in an income tax does not make it direct.  If embracing rentals in income 
makes a tax on income to that extent a 'direct' tax on the land, then the same word, in the same sentence of the 
constitution, has two wholly distinct constitutional meanings, and signifies one thing when applied to an 
income tax generally, and a different thing when applied to the portion of such a tax made up in part of 
rentals. That is to say, the word means one thing when applied to the greater, and another when applied to the 
lesser, tax. 

My inability to agree with the court in the conclusions which it has just expressed causes me much regret.  
Great as is my respect for any view by it announced, I cannot resist the conviction that its opinion and decree 
in this case virtually annul its previous decisions in regard to the powers of congress on the subject of 
taxation, and are therefore fraught with danger to the court, to each and every citizen, and to the republic.  
The conservation and orderly development of our institutions rest on our acceptance of the results of the past, 
and their use as lights to guide our steps in the future.  Teach the lesson that settled principles may be 
overthrown at any time, and confusion and turmoil must ultimately result.  In the discharge of its function of 
interpreting the constitution this court exercises an august power. It sits removed from the contentions of 
political parties and the animosities of factions.  It seems to me that the accomplishment of its lofty mission 
can only be secured by the stability of its teachings and the sanctity which surrounds them.  If the 
permanency of its conclusions is to depend upon the personal opinions of those who, from time to time, may 
make up its membership, it will inevitably become a theater of political strife, and its action will be without 
coherence or consistency.  There is no great principle of our constitutional law, such as the nature and extent 
of the commerce power, or the currency power, or other powers of the federal government, which has not 
been ultimately defined by the adjudications of this court after long and earnest struggle.  If we are to go back 
to the original sources of our political system, or are to appeal to the writings of the economists in order to 
unsettle all these great principles, everything is lost, and nothing saved to the people.  The rights of every 
individual are guarantied by the safeguards which have been thrown around them by our adjudications. If 
these are to be assailed and overthrown, as is the settled law of income taxation by this opinion, as I 
understand it, the rights of property, so far as the federal constitution is concerned, are of little worth.  My 
strong convictions forbid that I take part in a conclusion which seems to me so full of peril to the country.  I 
am unwilling to do so, without reference to the question of what my personal opinion upon the subject might 
be if the question were a new one, and was thus unaffected by the action of the framers, the history of the 
government, and the long line of decisions by this court.  The wisdom of our forefathers in adopting a written 
constitution has often been impeached upon the theory that the interpretation of a written instrument did not 
afford as complete protection to liberty as would be enjoyed under a constitution made up of the traditions of 
a free people.  Writing, it has been said, does not insure greater stability than tradition does, while it destroys 
flexibility.  The answer has always been that by the foresight of the fathers the construction of our written 
constitution was ultimately confided to this body, which, from the nature of its judicial structure, could 
always be relied upon to act with perfect freedom from the influence of faction, and to preserve the benefits 
of consistent interpretation.  The fundamental conception of a judicial body is that of one hedged about by 
precedents which are binding on the court without regard to the personality of its members.  Break down this 
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belief in judicial continuity, and let it be felt that on great constitutional questions this court is to depart from 
the settled conclusions of its predecessors, and to determine them all according to the mere opinion of those 
who temporarily fill its bench, and our constitution will, in my judgment, be bereft of value, and become a 
most dangerous instrument to the rights and liberties of the people. 

In regard to the right to include in an income tax the interest upon the bonds of municipal corporations, I 
think the decisions of this court, holding that the federal government is without power to tax the agencies of 
the state government, embrace such bonds, and that this settled line of authority is conclusive upon my 
judgment here.  It determines the question that, where there is no power to tax for any purpose whatever, no 
direct or indirect tax can be imposed.  The authorities cited in the opinion are decisive of this question. They 
are relevant to one case, and not to the other, because, in the one case, there is full power in the federal 
government to tax, the only controversy being whether the tax imposed is direct or indirect; while in the other 
there is no power whatever in the federal government, and therefore the levy, whether direct or indirect, is 
beyond the taxing power. 

Mr. Justice HARLAN authorizes me to say that he concurs in the views herein expressed. 

Mr. Justice HARLAN, dissenting. 

I concur so entirely in the general views expressed by Mr. Justice WHITE in reference to the questions 
disposed of by the opinion and judgment of the majority, that I will do no more than indicate, without 
argument, the conclusions reached by me after much consideration.  Those conclusions are: 

1.  Giving due effect to the statutory provision that 'no suit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court' (Rev. St. § 3224), the decree below dismissing the bill 
should be affirmed.  As the Farmers' Loan & Trust Company could not itself maintain a suit to restrain either 
the assessment or collection of the tax imposed by the act of congress, the maintenance of a suit by a 
stockholder to restrain that corporation and its directors from voluntarily paying such tax would tend to defeat 
the manifest object of the statute, and be an evasion of its provisions.  Congress intended to forbid the issuing 
of any process that would interfere in any wise with the prompt collection of the taxes imposed.  The present 
suits are mere devices to strike down a general revenue law by decrees, to which neither the government nor 
any officer of the United States could be rightfully made parties of record. 

2.  Upon principle, and under the doctrines announced by this court in numerous cases, a duty upon the gains, 
profits, and income derived from the rents of land is not a 'direct' tax on such land within the meaning of the 
constitutional provisions requiring capitation or other direct taxes to be apportioned among the several states 
according to their respective numbers, determined in the mode prescribed by that instrument.  Such a duty 
may be imposed by congress without apportioning the same among the states according to population. 

3.  While property, and the gains, profits, and income derived from property, belonging to private 
corporations and individuals, are subjects of taxation for the purpose of paying the debts and providing for the 
common defense and the general welfare of the United States, the instrumentalities employed by the states in 
execution of their powers are not subjects of taxation by the general government, any more than the 
instrumentalities of the United States are the subjects of taxation by the states; and any tax imposed directly 
upon interest derived from bonds issued by a municipal corporation for public purposes, under the authority 
of the state whose instrumentality it is, is a burden upon the exercise of the powers of that corporation which 
only the state creating it may impose.  In such a case it is immaterial to inquire whether the tax is, in its nature 

http://famguardian.org/TaxFreedom/Forms/Discovery/Dep...dence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (57 of 64) [1/8/2007 7:48:20 AM]



Date of Download: Sep 14, 2001

or by its operation, a direct or an indirect tax; for the instrumentalities of the states--among which, as is well 
settled, are municipal corporations, exercising powers and holding property for the benefit of the public--are 
not subjects of national taxation in any form or for any purpose, while the property of private corporations 
and of individuals is subject to taxation by the general government for national purposes.  So it has been 
frequently adjudged, and the question is no longer an open one in this court. 

Upon the several questions about which the members of this court are equally divided in opinion, I deem it 
appropriate to withhold any expression of my views, because the opinion of the chief justice is silent in 
regard to those questions.  list or return to be verified by the oath or affirmation of the party rendering it, and 
may increase the amount of any list or return if he has reason to believe that the same is understated; and in 
case any such person having a taxable income shall neglect or refguse to make and render such list and return, 
or shall render a willfully false or fraudulent list or return, it shall be the duty of the collector or deputy 
collector, to make such list, according to the best information he can obtain, by the examination of such 
person, or any other evidence, and to add fifty per centum as a penalty to the amount of the tax due on such 
list in all cases of willful neglect or refusal to make and render a list or return; and in all cases of a willfully 
false or fraudulent list or return having been rendered to add one hundred per centum as a penalty to the 
amount of tax ascertained to be due, the tax and the additions thereto as a penalty to be assessed and collected 
in the manner provided for in other cases of willful neglect or refusal to render a list or return, or of rendering 
a false or fraudulent return.'  A provison was added that any person or corporation might show that he or its 
ward had no taxable income, or that the same had been paid elsewhere, and the collector might exempt from 
the tax for that year.  'Any person or company, corporation, or association feeling aggrieved by the decision 
of the deputy collector, in such cases may appeal toa the collector of the district, and his decision thereon, 
unless reversed by the commissioner of internal revenue, shall be final.  If dissatishfied with the decision of 
the collector such person or corporation, company, or association may submit the case, with all the papers, to 
the commissioner of internal revenue for his decision, and may furnish the testimony of witnesses to prove 
any relevant facts having served notice to that effect upon the commissioner of internal revenue, as herein 
prescribed.'  Provision was made for notice of time and place for taking testimony on both saides, and that no 
penalty should be assessed until after notice. 

The fourth, fifth, and sixth clauses of section 9 are as follows: 

'No capitation, or other direct, tax shall be laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken. 

'No tax or duty shall be laid on articles exported from any state. 

'No preference shall be given by any regulation of commerce or revenue to the ports of one 
state over those of another; nor shall or societies composed of members who do not participate 
in the profits thereof and which pay interest or dividends only to their depositors; nor to that 
part of the business of any savings bank, institution, or other similar association having a 
capital stock, that is conducted on the mutual plan solely for the benefit of its depositors on 
such plan, and which shall keep its accounts of its business conducted on such mutual plan 
separate and apart from its other accounts.

It is also provided by the second clause of section 10 that 'no state shall, without the consent of the congress, 
lay any imposts or duties on imports or exports, except what may be absolutely necessary for executing its 
inspection laws'; and, by the third clause, that 'no state shall, without the consent of congress, lay any duty of 
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tonnage.' 

The first clause of section 9 provides:  'The migration or importation of such persons as any of the states now 
existing shall think proper to admit, shall not be prohibited by the congress prior to the year one thousand and 
eight hundred and eight, but a tax or duty may be imposed on such importations, not exceeding ten dollars for 
each person.' 

Article 5 prescribes the mode for the amendment of the constitution, and concludes with this proviso:  
'Provided, that no amendment which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of the first article.' 

Footnotes: 

FN1 In this case, and in the case of Hyde v. Trust Co., 15 Sup. Ct. 717, petitions for rehearing were filed, 
upon which the following order was announced on April 23, 1895: 'It is ordered by the court that the 
consideration of the two petitions for rehearing in these cases be reserved until Monday, May 6th, next, when 
a full bench is expected, and in that event two counsel on a side will be heard at that time.''  

FN2  By sections 27-37 inclusive of the act of congress entitled 'An act to reduce taxation, to provide revenue 
for the government, and for other purposes,' received by the president August 15, 1894, and which, not 
having been returned by him to the house in which it originated within the time prescribed by the constitution 
of the United States, became a law without approval (28 Stat. 509, c. 349), it was provided that from and after 
January 1, 1895, and until January 1, 1900, 'there shall be assessed, levied, collected, and paid annually upon 
the gains, profits, and income received in the preceding calendar year by every citizen of the United States, 
whether residing at home or abroad, and every person residing therein, whether said gains, profits, or income 
be derived from any kind of property, rents, interest, dividends, or salaries, or from any profession, trade, 
emploument, or vocation carried on in the United States or elsewhere, or from any other source whatever, a 
tax of two per centum on the amount so derived over and above four thousand dollars, and a like tax shall be 
levied, collected, and paid annually upon the gains, profits, and income from all property owned and of every 
business, trade, or profession carried on in the United States by persons residing without the United States.  * 
* * 

'Sec. 28.That in estimating the gains, profits, and income of any person there shall be included all income 
derived from interest upon notes, bonds, and other securities, except such bonds of the United States the 
principal and interest of which are by the law of their issuance exempt from all federal taxation; profits 
realized within the year from sales of real estate purchased within two years previous to the close of the year 
for which income is estimated; interest received or accrued upon all notes, bonds, mortgages, or other forms 
of indebtedness bearing interest, whether paid or not, if good and collectible, less the interest which has 
become due from said person or which has been paid by him during the year; the amount of all premium on 
bonds, notes, or couponds; the amount of sales of live stock, sugar, cotton, wool, butter, cheese, pork, beef, 
mutton, or other meats, hay, and grain, or other vegetable or other productions, or other forms of indebtedness 
of the estate of such person, less the amount expended in the purchase or production of said stock or produce, 
and not including any part thereof consumed directly by the family; money and the value of all personal 
property acquired by gift or inheritance; all other gains, profits, and income derived from any source 
whatever except than portion of the salary, compensation, or pay received for services in the civil, military, 
naval, or other service of the United States, including senators, representatives, and delegates in congress, 
from which the tax has been deducted, and except that portion of any salary upon which the employer is 
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required by law to withhold, and does withhold the tax and pays the same to the officer authorized to receive 
it. In computing incomes the necessary expenses actually incurred in carrying on any business, occupation, or 
profession shall be deducted and also all interest due or paid within the year by such person on existing 
indebtedness.  And all national, state, county, school, and municipal taxes, not including those assessed 
against local benefits, paid within the year shall be deducted from the gains, profits, or income of the person 
who has actually paid the same, whether such person be owner, tenant, or mortgagor; also losses actually 
sustained during the year, incurred in trade or arising from fires, storms, or shipwreck, and not compensated 
stated for by insurance or otherwise, and debts ascertained to be worthless, but excluding all estimated 
depreciation of values and losses within the year on sales of real estate purchased within two years previous 
to the year for which income is estimated:  Provided, that no deduction shall be made for any amount paid out 
for new buildings, permanent improvements, or betterments, made to increase the value of any property or 
estate:  provided further, that only one deduction of four thousand dollars shall be made from the aggregate 
income of all the members of any family, composed of one or both parents, and one or more minor children, 
or husband and wife; that guardians shall be allowed to made a deduction in favor of each and every ward, 
except that in case where two or more wards are comprised in one family and have joint property interests, 
the aggregate deduction in their favor shall not exceed four thousand dollars:  and provided further, that in 
cases where the salary or other compensation paid to any person in the employment or service of the United 
States shall not exceed the rate of four thousand dollars ner annum, or shall be by fees, or uncertain or 
irregular in the amount or in the time during which the same shall have accrued or been earned, such salary or 
other compensation shall be included in estimating the annual gains, profits, or income of the person to whom 
the same shall have been paid, and shall include that portion of any income or salary upon which a tax has not 
been paid by the employer, where the employer is required by law to pay on the excess over four thousand 
dollars:  provided also, that in computing the income of any person, corporation, company, or association 
there shall not be included the amount received from any corporation, company, or association as dividends 
upon the stock of such corporation, company, or association if the tax of two per centum has been paid upon 
its net profits by said corporation, company, or association as required by this act. 

'Sec. 29.  That it shall be the duty of all persons of lawful age having an income of more than three thousand 
five hundred dollars for the taxable year, computed on the basis herein prescribed, to made and render a list 
or return, on or before the day provided by law, in such form and manner as may be directed by the 
commissioner of internal revenue, with the approval of the secreatary of the treasury, to the collector or a 
deputy collector of the district in which they reside, of the amount of their income, gains, and profits, as 
aforesaid; and all guardians and trustees, executors, administrators, agents, receivers, and all persons or 
corporations acting in any fiduciary capacity, shall make and render a list or return, as aforesaid, to the 
collector or a deputy collector of the district in which such person or corporation acting in a fiduciary 
capacity resides or does business, of the amount of income, gains, and profits of any minor or person for 
whom they act. but persons having less than three thousand five hundred dollars income are not required to 
make such report; and the collector or deputy collector, shall require every list or return to verified by the 
oath or affirmation of the party rendering it, and may increase the amount of any list or return if he has reason 
to believe that the same is understated: and in case any such person having a taxable income shall neglect or 
refuse to make and render such list and return, or shall render a willfully false or fraudulent list or return, it 
shall be the duty of the collector or deputy collector, to make such list, according to the best information he 
can obtain. by the examination of such person, or any other evidence, and to add fifty per centum as a penalty 
to the amount of the tax due on such list in all cases of willful neglect or refusal to make and render a list or 
return; and in all cases of a willfully false or fraudulent list or return having been rendered to add one hundred 
per centum as a penalty to the amount of tax ascertained to be due, the tax and the additions thereto as a 
penalty to be assessed and collected in the manner provided for in other cases of willful neglect or refusal to 
render a list or return. or of rendering a false or fraudulent return.' A proviso was added that any person or 
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corporation might show that he or its ward had no taxable income, or that the same had been paid elsewhere, 
and the collector might exempt from the tax for that year. 'Any person or company, corporation, or 
association feeling aggrieved by the decision of of the deputy collector, in such cases may appeal to the 
collector of the district, and his decision thereon, unless reversed by the commissioner of internal revenue, 
shall be final. If dissatisfied with the decision of the collector  such person or corporation, company, or 
assiciation may submit the case, with all the papers, to the commissioner of internal revenue for his decision, 
and may furnish the testimony of witnesses to prove any relevant facts having served notice to that effect 
upon the commissioner of internal revenue, as herein prescribed.' Provision was made for notice of time and 
place for taking testimony on both sides, and that no penalty should be assed until after notice. 

By section 30, the taxes on incomes were made payable on or before July 1st of each year, and 5 per cent. 
penalty levied on taxes unpaid, and interest.  

By section 31, any non-resident might receive the benefit of the exemptions provided for, and 'in computing 
income he shall include all income from every source, but unless he be a citizen of the United States he shall 
only pay on that part of the income which is derived from any source in the United States.  In case such non-
resident fails to file such statement, the collector of each district shall collect the tax on the income dervied 
from property situated in his district, subject to income tax, making no allowance for exemptions, and all 
property belonging to such non-resident shall be liable to distraint for tax:  provided, that non-resident 
corporations shall be subject to the same laws as to tax as resident corporations, and the collection of the tax 
shall be made in the same manner as provided for collections of taxes against non-resident persons.' 

'Sec. 32.  That there shall be assessed, levied, and collected, except as herein otherwise provided, a tax of two 
per centum annually on the net profits or income above actual operating and business expenses, including 
expenses for materials pruchased for manufacture or bought for resale, losses, and interest on bonded and 
other indebtedness of all banks, banking institutions, trust companies, saving institutions, fire, marine, life, 
and other insurance companies, railroad, canal, turnpike, canal navigation, slack water, telephone, telegraph, 
express, electric light, gas, water, street railway compainies, and all other corporations, companies, or 
associations doing business for profit in the United States, no matter how created and organized but not 
including partnerships.' 

The tax is made payable 'on or before the first day of July in each year; and if the president or other chief 
officer of any corporation, company, or association, or in the case of any foreign corporation, company, or 
association, the resident manager or agent shall neglect or refuse to file with the collector of the internal 
revenue district in which said corporation, company, or association shall be located or be engaged in 
business, a statement verified by his oath or affirmation, in such form as shall be prescribed by the 
commissioner of internal revenue, with the approval of the secretary of the treasury, showing the amount of 
net profits or income received by said corporation, comapny, or association during the whole calendar year 
last preceding the date of filing said statement as hereinafter required, the corporation, company, or 
association making default shall forfeit as a penalty the sum of one thousand dollars and two per centum on 
the amount of taxes due, for each month until the same is apid, the payment of said penalty to be enforced as 
provided in other cases of neglect and refusal to make return of taxes under the internal revenue laws.  

'The net profits or income of all corporations, companies, or associations shall include the amounts paid to 
sharehoders, or carried to the account of any fund, or used for construction, enlargement of plant, or any other 
expenditure or investment paid from the net annual profits made or acquired by said corporations, companies, 
or associations.  
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'That nothing herein contained shall apply to states, counties, or municipalities; nor to corporations, 
companies, or associations organized and conducted solely for charitable, religious, or educational purposes, 
including fraternal beneficiary societies, orders, or associations operating upon the lodge system and 
providing for the payment of life, sick, accident, and other benefits to the members of such societies, orders, 
or associations and dependents of such members; nor to the stocks, shares, funds, or securities held by any 
fiduciary or trustee for charitable, religious, or educational purposes; nor to building and loan associations or 
companies which make loans only to their shareholders; nor to such savings banks, savings institutions or 
societies as shall, first, have no stockholders or members except depositors and no capital except deposits; 
secondly, shall not receive deposits to an agregate amount, in any one year, of more than one thousand dollars 
from the same depositor; thirdly, shall not allow an accumulation or total of deposits, by any one depositor, 
exceeding ten thousand dollars; foruthly, shall actually divide and distribute to its depositors, ratably to 
deposits, all the earnings over the necessary and proper expenses of such bank, institution, or society, except 
such as shall be applied to surplus; fifthly, shall not possess, in any form, a surplus fund exceeding ten per 
centum of its agregate deposits; nor to such savings banks, savings institutions,#e shall be uniform throughout 
the United States.'  And the third clause thus:  'To regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes.' 

'Nor to any insurance company or association which conducts all its business solely upon the mutual plan, 
and only for the benefit of its policy holders or members, and having no capital stock and no stock or 
shareholders, and holding all its property in trust and in reserve for its policy holders or members; nor to that 
part of the business of any insurance company having a capital stock and stock and shareholders, which is 
conducted on the mutual plan, separate from its stock plan of insurance, and solely for the benefit of the 
policy holders and members insured on said mutual plan, and holding all the property belonging to and 
derived from said mutual part of its business in trust and reserve for the benefit of its policy holders and 
members insured on said mutual plan.  

'That all state, county, municipal, and town taxes paid by corporations, companies, or associations, shall be 
included in the operating and business expenses of such corporations, companies, or associations.  

'Sec. 33.  That there shall be levied, collected, and paid on all salaries of officers, or payments for services to 
persons in the civil, military, naval, or other employment or service of the United States, including senators 
and representatives and delegates in congress, when exceeding the rate of four thousand dollars per annum, a 
tax of two per centum on the excess above the said four thousand dollars; and it shall be the duty of all 
paymasters and all disbursing officers under the government of the United States, or persons in the employ 
thereof, when making any payment to any officers or persons as aforesaid, whose compensation is 
determined by a fixed salary, or upon settling or adjusting the accounts of such officers or persons, to deduct 
and withhold the aforesaid tax of two per centum; and the pay roll, receipts, or account of officers or persons 
paying such tax as aforesaid shall be made to exhibit the fact of such payment.  And it shall be the duty of the 
accounting officers of the treasury department, when auditing the accounts of any paymaster or disbursing 
officer, or any officer withholding his salary from moneys received by him, or when settling or adjusting the 
accounts of any such officer, to require evidence that the taxes mentioned in this section have been deducted 
and paid over to the treasurer of the United States, or other officer authorized to receive the same.  Every 
corporation which pays to any employe a salary or compensation exceeding four thousand dollars per annum 
shall report the same to the collector or deputy collector of his district and said employe shall pay thereon, 
subject to the exemptions herein provided for, the tax of two per centum on the excess of his salary over four 
thousand dollars: provided, that salaries due to sstate county, or municipal officers shall be exempt from the 
income tax herein levied.' 
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By section 34, sections 3167, 3172, 3173, and 3176 of the Revised Statutes of the United States as amended 
were amended so as to provide that it should be unalwful for the collector and other officers to make known, 
or to publish, amount or source of income, under penalty; that every collector should 'from tiem to time cause 
his deputies to proceed through every part of his district and inquire after and concerning all persons therein 
who are liable to pay any internal revenue tax, and all persons owning or having the care and management of 
any objects liable to pay any tax, and to make a list of such persons and enumberate said object'; that the tax 
returns must be made on or before the first Monday in March; that the collectors may make returns when 
particulars are furnished: that notice be given to absentees to render returns; that collectors may summon 
persons to produce books and testify concerning returns; that collectors may enter other districts to examine 
persons and books, and may make returns; and that penalties may be imposed on false returns.  

By section 35 it was provided that corporations doing business for profit should make returns on or before the 
first Monday of March of each year 'of all the following matters for the whole calendar year last preceding 
the date of such return:  

'First.  The gross profits of such corporation, company, or association, from all kinds of business of every 
name and nature. 

'Second.  The expenses of such corporation, company, or association, exclusive of interest, annuities, and 
dividends. 

'Third.  The net profits of such corporation, company, or association, without allowance for interest, 
annuities, or dividends. 

'Fourth.  The amount paid on account of interest, annuities, and dividends, stated separately. 

'Fifth.  The amount paid in salaries of four thousand dollars or less to each person employed. 

'Sixth.  The amount paid in salaries of more than four thousand dollars to each person employed and the name 
and address of each of such persons and the amount paid to each.' 

By section 36, that books of account should be kept by corporations as prescribed, and inspection thereof be 
granted under penalty.  

By section 37 provision is made for receipts for taxes paid.  

By a joint resolution of February 21, 1895, the time for making returns of income for the year 1894 was 
extended, and it was provided that 'in computing incomes under said act the amounts necessarily paid for fire 
insurance premiums and for ordinary reparis shall be deducted'; and that 'in computing incomes under said act 
the amounts received as dividends upon the stock of any corporation, company or association shall not be 
included in case such dividends are also liable to the tax of two per centum upon the net profits of said 
corporation, company or association, although such tax may not have been actually paid by said corporation, 
company or association at the time of making returns by the person, corporation or association receiving such 
dividends, and returns or reports of the names and salaries of employes shall not be required from employers 
unless called for by the collector in order to verify the returns of employes.'  
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Pollock v. Farmers' Loan & Trust Co., 158 U.S. 601,  15 S.Ct. 912 (1895) 

Supreme Court of the United States 

POLLOCK 

v. 

FARMERS' LOAN & TRUST CO. et al. 

HYDE 

v. 

CONTINENTAL TRUST CO. OF CITY OF NEW YORK et al. 

Nos. 893 and 894. 

May 20, 1895.

Appeal from the Circuit Court of the United States for the Southern District of New York. 

The following opinions were filed upon the reargument of the above-entitled cases.  The facts of these cases, 
and the former opinions, will be found fully reported in 15 Sup. Ct. 673. 

Justices Harlan, Brown, Jackson and White, dissenting. 

Mr. Chief Justice FULLER delivered the opinion of the court: 

Whenever this court is required to pass upon the validity of an act of congress, as tested by the fundamental 
law enacted by the people, the duty imposed demands, in its discharge, the utmost deliberation and care, and 
invokes the deepest sense of responsibility.  And this is especially so when the question involves the exercise 
of a great governmental power, and brings into consideration, as vitally affected by the decision, that complex 
system of government, so sagaciously framed to secure and perpetuate 'an indestructible Union, composed of 
indestructible states.' 

We have, therefore, with an anxious desire to omit nothing which might in any degree tend to elucidate the 
questions submitted, and aided by further able arguments embodying the fruits of elaborate research, 
carefully re-examined these cases, with the result that, while our former conclusions remain unchanged, their 
scope must be enlarged by the acceptance of their logical consequences. 

The very nature of the constitution, as observed by Chief Justice Marshall in one of his greatest judgments, 
'requires that only its great outlines should be marked, its important objects designated, and the minor 
ingredients which compose those objects be deduced from the nature of the objects themselves.' 'In 
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considering this question, then, we must never forget that it is a constitution that we are expounding.'  
McCulloch v. Maryland, 4 Wheat. 316, 407. 

As heretofore stated, the constitution divided federal taxation into two great classes,--the class of direct taxes, 
and the class of duties, imposts, and excises,--and prescribed two rules which qualified the grant of power as 
to each class. 

The power to lay direct taxes, apportioned among the several states in proportion to their representation in the 
popular branch of congress,-- representation based on population as ascertained by the census,--was plenary 
and absolute, but to lay direct taxes without apportionment was forbidden.  The power to lay duties, imposts, 
and excises was subject to the qualification that the imposition must be uniform throughout the United States. 

Our previous decision was confined to the consideration of the validity of the tax on the income from real 
estate, and on the income from municipal bonds. The question thus limited was whether such taxation was 
direct, or not, in the meaning of the constitution; and the court went no further, as to the tax on the income 
from real estate, than to hold that it fell within the same class as the source whence the income was derived,--
that is, that a tax upon the realty and a tax upon the receipts therefrom were alike direct; while, as to the 
income from municipal bonds, that could not be taxed, because of want of power to tax the source, and no 
reference was made to the nature of the tax, as being direct or indirect. 

We are now permitted to broaden the field of inquiry, and to determine to which of the two great classes a tax 
upon a person's entire income--whether derived from rents or products, or otherwise, of real estate, or from 
bonds, stocks, or other forms of personal property--belongs; and we are unable to conclude that the enforced 
subtraction from the yield of all the owner's real or personal property, in the manner prescribed, is so different 
from a tax upon the property itself that it is not a direct, but an indirect, tax, in the meaning of the 
constitution. 

The words of the constitution are to be taken in their obvious sense, and to have a reasonable construction.  In 
Gibbons v. Ogden, Mr. Chief Justice Marshall, with his usual felicity, said:  'As men whose intentions require 
no concealment generally employ the words which most directly and aptly EXPRESS THE IDEAS THEY 
INTEND TO CONVEY, the enlightened patriots who framed our constitution, and the people who adopted it, 
must be understood to have employed words in their natural sense, and to have intended what they have 
said.'  9 Wheat. 188.  And in Rhode Island v. Massachusetts, where the question was whether a controversy 
between two states over the boundary between them was within the grant of judicial power, Mr. Justice 
Baldwin, speaking for the court, observed:  'The solution of this question must necessarily depend on the 
words of the constitution, the meaning and intention of the convention which framed and proposed it for 
adoption and ratification to the conventions of the people of and in the several states, together with a 
reference to such sources of judicial information as are resorted to by all courts in construing statutes, and to 
which this court has always resorted in construing the constitution.'  12 Pet. 721. 

We know of no reason for holding otherwise than that the words 'direct taxes,' on the one hand, and 'duties, 
imposts and excises,' on the other, were used in the constitution in their natural and obvious sense.  Nor, in 
arriving at what those terms embrace, do we perceive any ground for enlarging them beyond, or narrowing 
them within, their natural and obvious import at the time the constitution was framed and ratified. 

And, passing from the text, we regard the conclusion reached as inevitable, when the circumstances which 
surrounded the convention and controlled its action, and the views of those who framed and those who 
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adopted the constitution, are considered. 

We do not care to retravel ground already traversed, but some observations may be added. 

In the light of the struggle in the convention as to whether or not the new nation should be empowered to levy 
taxes directly on the individual until after the states had failed to respond to requisitions,--a struggle which 
did not terminate until the amendment to that effect, proposed by Massachusetts and concurred in by South 
Carolina, New Hampshire, New York, and Rhode Island, had been rejected,--it would seem beyond 
reasonable question that direct taxation, taking the place, as it did, of requisitions, was purposely restrained to 
apportionment according to representation in order that the former system as to ratio might be retained, while 
the mode of collection was changed. 

This is forcibly illustrated by a letter of Mr. Madison of January 29, 1789, recently published, [FN1] written 
after the ratification of the constitution, but before the organization of the government and the submission of 
the proposed amendment to congress, which, while opposing the amendment as calculated to impair the 
power, only to be exercised in 'extraordinary emergencies,' assigns adequate ground for its rejection as 
substantially unnecessary, since, he says, 'every state which chooses to collect its own quota may always 
prevent a federal collection by keeping a little beforehand in its finances, and making its payment at once into 
the federal treasury.' 

The reasons for the clauses of the constitution in respect of direct taxation are not far to seek.  The states, 
respectively, possessed plenary powers of taxation.  They could tax the property of their citizens in such 
manner and to such extent as they saw fit.  They had unrestricted powers to impose duties or imposts on 
imports from abroad, and excises on manufactures, consumable commodities, or otherwise.  They gave up the 
great sources of revenue derived from commerce.  They retained the concurrent power of levying excises, and 
duties if covering anything other than excises; but in respect of them the range of taxation was narrowed by 
the power granted over interstate commerce, and by the danger of being put at disadvantage in dealing with 
excises on manufactures.  They retained the power of direct taxation, and to that they looked as their chief 
resource; but even in respect of that they granted the concurrent power, and, if the tax were placed by both 
governments on the same subject, the claim of the United States had preference.  Therefore they did not grant 
the power of direct taxation without regard to their own condition and resources as states, but they granted the 
power of apportioned direct taxation,--a power just as efficacious to serve the needs of the general 
government, but securing to the states the opportunity to pay the amount apportioned, and to recoup from 
their own citizens in the most feasible way, and in harmony with their systems of local self-government.  If, 
in the changes of wealth and population in particular states, apportionment produced inequality, it was an 
inequality stipulated for, just as the equal representation of the states, however small, in the senate, was 
stipulated for.  The constitution ordains affirmatively that each state shall have two members of that body, 
and negatively that no state shall by amendment be deprived of its equal suffrage in the senate without its 
consent.  The constitution ordains affirmatively that representatives and direct taxes shall be apportioned 
among the several states according to numbers, and negatively that no direct tax shall be laid unless in 
proportion to the enumeration. 

The founders anticipated that the expenditures of the states, their counties, cities, and towns, would chiefly be 
met by direct taxation on accumulated property, while they expected that those of the federal government 
would be for the most part met by indirect taxes.  And in order that the power of direct taxation by the general 
government should not be exercised except on necessity, and, when the necessity arose, should be so 
exercised as to leave the states at liberty to discharge their respective obligations, and should not be so 
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exercised unfairly and discriminatingly, as to particular states or otherwise, by a mere majority vote, possibly 
of those whose constituents were intentionally not subjected to any part of the burden, the qualified grant was 
made.  Those who made it knew that the power to tax involved the power to destroy, and that, in the language 
of Chief Justice Marshall, 'the only security against the abuse of this power is found in the structure of the 
government itself.  In imposing a tax, the legislature acts upon its constituents.  This is, in general, a sufficient 
security against erroneous and oppressive taxation.'  4 Wheat. 428.  And they retained this security by 
providing that direct taxation and representation in the lower house of congress should be adjusted on the 
same measure. 

Moreover, whatever the reasons for the constitutional provisions, there they are, and they appear to us to 
speak in plain language. 

It is said that a tax on the whole income of property is not a direct tax in the meaning of the constitution, but a 
duty, and, as a duty, leviable without apportionment, whether direct or indirect. We do not think so.  Direct 
taxation was not restricted in one breath, and the restriction blown to the winds in another. 

Cooley (Tax'n, p. 3) says that the word 'duty' ordinarily 'means an indirect tax, imposed on the importation, 
exportation, or consumption of goods'; having 'a broader meaning than 'custom,' which is a duty imposed on 
imports or exports'; that 'the term 'impost' also signifies any tax, tribute, or duty, but it is seldom applied to 
any but the indirect taxes.  An 'excise' duty is an inland impost, levied upon articles of manufacture or sale, 
and also upon licenses to pursue certain trades or to deal in certain commodities.' 

In the constitution, the words 'duties, imposts, and excises' are put in antithesis to direct taxes.  Gouverneur 
Morris recognized this in his remarks in modifying his celebrated motion, as did Wilson in approving of the 
motion as modified.  5 Elliot, Deb. 302. And Mr. Justice Story, in his Commentaries on the Constitution 
(section 952), expresses the view that it is not unreasonable to presume that the word 'duties' was used as 
equivalent to 'customs' or 'imposts' by the framers of the constitution, since in other clauses it was provided 
that 'no tax or duty shall be laid on articles exported from any state,' and that 'no state shall, without the 
consent of congress, lay any imposts or duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws'; and he refers to a letter of Mr. Madison to Mr. Cabell, of 
September 18, 1828, to that effect.  3 Madison's Writings, 636. 

In this connection it may be useful, though at the risk of repetition, to refer to the views of Hamilton and 
Madison as thrown into relief in the pages of the Federalist, and in respect of the enactment of the carriage 
tax act, and again to briefly consider the Hylton Case, 3 Dall. 171, so much dwelt on in argument. 

The act of June 5, 1794, laying duties upon carriages for the conveyance of persons, was enacted in a time of 
threatened war. Bills were then pending in congress to increase the military force of the United States, and to 
authorize increased taxation in various directions.  It was therefore as much a part of a system of taxation in 
war times as was the income tax of the war of the Rebellion.  The bill passed the house on the 29th of May, 
apparently after a very short debate.  Mr. Madison and Mr. Ames are the only speakers on that day reported 
in the Annals.  'Mr. Madison objected to this tax on carriages as an unconstitutional tax; and, as an 
unconstitutional measure, he would vote against it.'  Mr. Ames said:  'It was not to be wondered at if he, 
coming from so different a part of the country, should have a different idea of this tax from the gentleman 
who spoke last.  In Massachusetts, this tax had been long known, and there it was called an 'excise.'  It was 
difficult to define whether a tax is direct or not.  He had satisfied himself that this was not so.' 
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On the 1st of June, 1794, Mr. Madison wrote to Mr. Jefferson: 'The carriage tax, which only struck at the 
constitution, has passed the house of representatives.'  The bill then went to the senate, where, on the 3d day 
of June, it 'was considered and adopted'; and on the following day it received the signature of President 
Washington.  On the same 3d day of June the senate considered 'An act laying certain duties upon snuff and 
refined sugar'; 'An act making further provisions for securing and collecting the duties on foreign and 
domestic distilled spirits, stills, wines, and teas'; 'An act for the more effectual protection of the southwestern 
frontier'; 'An act laying additional duties on goods, wares and merchandise,' etc.; 'An act laying duties on 
licenses for selling wines and foreign distilled spirituous liquors by retail'; and 'An act laying duties on 
property sold at auction.' It appears then that Mr. Madison regarded the carriage tax bill as unconstitutional, 
and accordingly gave his vote against it, although it was to a large extent, if not altogether, a war measure. 

Where did Mr. Hamilton stand?  At that time he was secretary of the treasury, and it may therefore be 
assumed, without proof, that he favored the legislation.  But upon what ground?  He must, of course, have 
come to the conclusion that it was not a direct tax. Did he agree with Fisher Ames, his personal and political 
friend, that the tax was an excise?  The evidence is overwhelming that he did. 

In the thirtieth number of the Federalist, after depicting the helpless and hopeless condition of the country 
growing out of the inability of the confederation to obtain from the states the moneys assigned to its 
expenses, he says:  'The more intelligent adversaries of the new constitution admit the force of this reasoning; 
but they qualify their admission, by a distinction between what they call 'internal' and 'external' taxations.  
The former they would reserve to the state governments; the latter, which they explain into commercial 
imposts, or rather duties on imported articles, they declare themselves willing to concede to the federal head.'  
In the thirty-sixth number, while still adopting the division of his opponents, he says:  'The taxes, intended to 
be comprised under the general denomination of internal taxes may be subdivided into those of the direct and 
those of the indirect kind. * * * As to the latter, by which must be understood duties and excises on articles of 
consumption, one is at a loss to conceive what can be the nature of the difficulties apprehended.'  Thus we 
find Mr. Hamilton, while writing to induce the adoption of the constitution, first dividing the power of 
taxation into 'external' and 'internal,' putting into the former the power of imposing duties on imported articles 
and into the latter all remaining powers; and, second, dividing the latter into 'direct' and 'indirect,' putting into 
the latter duties and excises on articles of consumption. 

It seems to us to inevitably follow that in Mr. Hamilton's judgment at that time all internal taxes, except 
duties and excises on articles of consumption, fell into the category of direct taxes. 

Did he, in supporting the carriage tax bill, change his views in this respect?  His argument in the Hylton Case 
in support of the law enables us to answer this question.  It was not reported by Dallas, but was published in 
1851 by his son, in the edition of all Hamilton's writings except the Federalist. After saying that we shall seek 
in vain for any legal meaning of the respective terms 'direct and indirect taxes,' and after forcibly stating the 
impossibility of collecting the tax if it is to be considered as a direct tax, he says, doubtingly:  'The following 
are presumed to be the only direct taxes: Capitation or poll taxes; taxes on lands and buildings; general 
assessments, whether on the whole property of individuals, or on their whole real or personal estate.  All else 
must, of necessity, be considered as indirect taxes.'  "Duties,' 'imposts,' and 'excises' appear to be 
contradistinguished from 'taxes."  'If the meaning of the word 'excise' is to be sought in the British statutes, it 
will be found to include the duty on carriages, which is there considered as an excise.'  'Where so important a 
distinction in the constitution is to be realized, it is fair to seek the meaning of terms in the statutory language 
of that country from which our jurisprudence is derived.'  7 Hamilton's Works, 328.  Mr. Hamilton therefore 
clearly supported the law which Mr. Madison opposed, for the same reason that his friend Fisher Ames did, 
because it was an excise, and as such was specifically comprehended by the constitution.  Any loose 
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expressions in definition of the word 'direct,' so far as conflicting with his well-considered views in the 
Federalist, must be regarded as the liberty which the advocate usually thinks himself entitled to take with his 
subject.  He gives, however, it appears to us, a definition which covers the question before us.  A tax upon 
one's whole income is a tax upon the annual receipts from his whole property, and as such falls within the 
same class as a tax upon that property, and is a direct tax, in the meaning of the constitution.  And Mr. 
Hamilton, in his report on the public credit, in referring to contracts with citizens of a foreign country, said:  
'This principle, which seems critically correct, would exempt as well the income as the capital of the 
property.  It protects the use, as effectually as the thing.  What, in fact, is property, but a fiction, without the 
beneficial use of it?  In many cases, indeed, the income or annuity is the property itself.'  3 Hamilton's Works, 
34. 

We think there is nothing in the Hylton Case in conflict with the foregoing.  The case is badly reported.  The 
report does not give the names of both the judges before whom the case was argued in the circuit court.  The 
record of that court shows that Mr. Justice Wilson was one and District Judge Griffin, of Virginia, was the 
other.  Judge Tucker, in his appendix to the edition of Blackstone published in 1803 (1 Tuck. Bl. Comm. pt. 
1, p. 294), says:  'The question was tried in this state in the case of Hylton v. U. S., and, the court being 
divided in opinion, was carried to the supreme court of the United States by consent.  It was there argued by 
the proposer of it (the first secretary of the treasury), on behalf of the United States, and by the present chief 
justice of the United States on behalf of the defendant.  Each of those gentlemen was supposed to have 
defended his own private opinion.  That of the secretary of the treasury prevailed, and the tax was afterwards 
submitted to, universally, in Virginia.' 

We are not informed whether Mr. Marshall participated in the two days' hearing at Richmond, and there is 
nothing of record to indicate that he appeared in the case in this court; but it is quite probable that Judge 
Tucker was aware of the opinion which he entertained in regard to the matter. 

Mr. Hamilton's argument is left out of the report, and in place of it it is said that the argument turned entirely 
upon the point whether the tax was a direct tax, while his brief shows that, so far as he was concerned, it 
turned upon the point whether it was an excise, and therefore not a direct tax. 

Mr. Justice Chase thought that the tax was a tax on expense, because a carriage was a consumable 
commodity, and in that view the tax on it was on the expense of the owner.  He expressly declined to give an 
opinion as to what were the direct taxes contemplated by the constitution.  Mr. Justice Paterson said: 'All 
taxes on expenses or consumption are indirect taxes.  A tax on carriages is of this kind.'  He quoted copiously 
from Adam Smith in support of his conclusions, although it is now asserted that the justices made small 
account of that writer.  Mr. Justice Iredell said:  'There is no necessity, or propriety in determining what is or 
is not a direct or indirect tax in all cases.  It is sufficient, on the present occasion, for the court to be satisfied 
that this is not a direct tax, contemplated by the constitution.' 

What was decided in the Hylton Case was, then, that a tax on carriages was an excise, and therefore an 
indirect tax.  The contention of Mr. Madison in the house was only so far disturbed by it that the court 
classified it where he himself would have held it constitutional, and he subsequently, as president, approved a 
similar act (3 Stat. 40).  The contention of Mr. Hamilton in the Federalist was not disturbed by it in the least.  
In our judgment, the construction given to the constitution by the authors of the Federalist (the five numbers 
contributed by Chief Justice Jay related to the danger from foreign force and influence, and to the treaty-
making power) should not and cannot be disregarded. 
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The constitution prohibits any direct tax, unless in proportion to numbers as ascertained by the census, and in 
the light of the circumstances to which we have referred, is it not an evasion of that prohibition to hold that a 
general unapportioned tax, imposed upon all property owners as a body for or in respect of their property, is 
not direct, in the meaning of the constitution, because confined to the income therefrom? 

Whatever the speculative views of political economists or revenue reformers may be, can it be properly held 
that the constitution, taken in its plain and obvious sense, and with due regard to the circumstances attending 
the formation of the government, authorizes a general unapportioned tax on the products of the farm and the 
rents of real estate, although imposed merely because of ownership, and with no possible means of escape 
from payment, as belonging to a totally different class from that which includes the property from whence the 
income proceeds? 

There can be but one answer, unless the constitutional restriction is to be treated as utterly illusory and futile, 
and the object of its framers defeated.  We find it impossible to hold that a fundamental requisition deemed so 
important as to be enforced by two provisions, one affirmative and one negative, can be refined away by 
forced distinctions between that which gives value to property and the property itself. 

Nor can we perceive any ground why the same reasoning does not apply to capital in personalty held for the 
purpose of income, or ordinarily yielding income, and to the income therefrom.  All the real estate of the 
country, and all its invested personal property, are open to the direct operation of the taxing power, if an 
apportionment be made according to the constitution.  The constitution does not say that no direct tax shall be 
laid by apportionment on any other property than land; on the contrary, it forbids all unapportioned direct 
taxes; and we know of no warrant for excepting personal property from the exercise of the power, or any 
reason why an apportioned direct tax cannot be laid and assessed, as Mr. Gallatin said in his report when 
secretary of the treasury in 1812, 'upon the same objects of taxation on which the direct taxes levied under the 
authority of the state are laid and assessed.' 

Personal property of some kind is of general distribution, and so are incomes, though the taxable range 
thereof might be narrowed through large exemptions. 

The congress of the confederation found the limitation of the sources of the contributions of the states to 
'land, and the buildings and improvements thereon,' by the eighth article of July 9, 1778, so objectionable that 
the article was amended April 28, 1783, so that the taxation should be apportioned in proportion to the whole 
number of white and other free citizens and inhabitants, including those bound to servitude for a term of 
years, and three- fifths of all other persons, except Indians not paying taxes; and Madison, Ellsworth, and 
Hamilton, in their address, in sending the amendment to the states, said, 'This rule, although not free from 
objections, is liable to fewer than any other that could be devised.'  1 Elliot, Deb. 93, 95, 98. 

Nor are we impressed with the contention that, because in the four instances in which the power of direct 
taxation has been exercised, congress did not see fit, for reasons of expediency, to levy a tax upon personalty, 
this amounts to such a practical construction of the constitution that the power did not exist, that we must 
regard ourselves bound by it.  We should regret to be compelled to hold the powers of the general 
government thus restricted, and certainly cannot accede to the idea that the constitution has become weakened 
by a particular course of inaction under it. 

The stress of the argument is thrown, however, on the assertion that an income tax is not a property tax at all; 
that it is not a real-estate tax, or a crop tax, or a bond tax; that it is an assessment upon the taxpayer on 
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account of his money-spending power, as shown by his revenue for the year preceding the assessment; that 
rents received, crops harvested, interest collected, have lost all connection with their origin, and, although 
once not taxable, have become transmuted, in their new form, into taxable subject-matter,--in other words, 
that income is taxable, irrespective of the source from whence it is derived. 

This was the view entertained by Mr. Pitt, as expressed in his celebrated speech on introducing his income tax 
law of 1799, and he did not hesitate to carry it to its logical conclusion.  The English loan acts provided that 
the public dividends should be paid 'free of all taxes and charges whatsoever'; but Mr. Pitt successfully 
contended that the dividends for the purposes of the income tax were to be considered simply in relation to 
the recipient as so much income, and that the fund holder had no reason to complain.  And this, said Mr. 
Gladstone, 55 years after, was the rational construction of the pledge. Financial Statements, 32. 

The dissenting justices proceeded in effect, upon this ground in Weston v. City of Charleston, 2 Pet. 449, but 
the court rejected it.  That was a state tax, it is true; but the states have power to lay income taxes, and, if the 
source is not open to inquiry, constitutional safeguards might be easily eluded. 

We have unanimously held in this case that, so far as this law operates on the receipts from municipal bonds, 
it cannot be sustained, because it is a tax on the power of the states and on their instrumentalities to borrow 
money, and consequently repugnant to the constitution.  But if, as contended, the interest, when received, has 
become merely money in the recipient's pocket, and taxable as such, without reference to the source from 
which it came, the question is immaterial whether it could have been originally taxed at all or not.  This was 
admitted by the attorney general, with characteristic candor; and it follows that if the revenue derived from 
municipal bonds cannot be taxed, because the source cannot be, the same rule applies to revenue from any 
other source not subject to the tax, and the lack of power to levy any but an apportional tax on real and 
personal property equally exists as to the revenue therefrom. 

Admitting that this act taxes the income of property, irrespective of its source, still we cannot doubt that such 
a tax is necessarily a direct tax, in the meaning of the constitution. 

In England, we do not understand that an income tax has ever been regarded as other than a direct tax.  In 
Dowell's History of Taxation and Taxes in England, admitted to be the leading authority, the evolution of 
taxation in that country is given, and an income tax is invariably classified as a direct tax.  3 Dowell (1884) 
103, 126.  The author refers to the grant of a fifteenth and tenth and a graduated income tax in 1435, and to 
many subsequent comparatively ancient statutes as income tax laws.  1 Dowell, 121.  It is objected that the 
taxes imposed by these acts were not, scientifically speaking, income taxes at all, and that, although there was 
a partial income tax in 1758, there was no general income tax until Pitt's of 1799.  Nevertheless, the income 
taxes levied by these modern acts--Pitt's, Addington's, Petty's, Peel's--and by existing laws, are all classified 
as direct taxes; and, so far as the income tax we are considering is concerned, that view is concurred in by the 
cyclopedists, the lexicographers, and the political economists, and generally by the classification of European 
governments wherever an income tax obtains. 

In Attorney General v. Queen Ins. Co., 3 App. Cas. 1090, which arose under the British North America act of 
1867 (30 & 31 Vict. c. 3, § 92), which provided that the provincial legislatures could only raise revenue for 
provincial purposes within each province (in addition to licenses) by direct taxation, an act of the Quebec 
legislature laying a stamp duty came under consideration, and the judicial committee of the privy council, 
speaking by Jessel, M. R., held that the words 'direct taxation' had 'either a technical meaning, or a general, 
or, as it is sometimes called, a popular, meaning.  One or other meaning the words must have; and in trying to 
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find out their meaning we must have recourse to the usual sources of information, whether regarded as 
technical words, words of art, or words used in popular language.'  And considering 'their meaning either as 
words used in the sense of political economy, or as words used in jurisprudence of the courts of law,' it was 
concluded that stamps were not included in the category of direct taxation, and that the imposition was not 
warranted. 

In Attorney General v. Reed, 10 App. Cas. 141, Lord Chancellor Selborne said, in relation to the same act of 
parliament:  'The question whether it is a direct or an indirect tax cannot depend upon those special events 
which may very in particular cases, but the best general rule is to look to the time of payment; and if at the 
time the ultimate incidence is uncertain, then, as it appears to their lordships, it cannot, in this view, be called 
direct taxation within the meaning of the second section of the ninety-second clause of the act in question.' 

In Bank v. Lambe, 12 App. Cas. 575, the privy council, discussing the same subject, in dealing with the 
argument much pressed at the bar, that a tax, to be strictly direct, must be general, said that they had no 
hesitation in rejecting it for legal purposes.  'It would deny the character of a direct tax to the income tax of 
this country, which is always spoken of as such, and is generally looked upon as a direct tax of the most 
obvious kind; and it would run counter to the common understanding of men on this subject, which is one 
main clue to the meaning of the legislature.' 

At the time the constitution was framed and adopted, under the systems of direct taxation of many of the 
states, taxes were laid on incomes from professions, business, or employments, as well as from 'offices and 
places of profit'; but if it were the fact that there had then been no income tax law, such as this, it would not 
be of controlling importance.  A direct tax cannot be taken out of the constitutional rule because the particular 
tax did not exist at the time the rule was prescribed.  As Chief Justice Marshall said in the Dartmouth College 
Case:  'It is not enough to say that this particular case was not in the mind of the convention when the article 
was framed, nor of the American people when it was adopted. It is necessary to go further, and to say that, 
had this particular case been suggested, the language would have been so varied as to exclude it, or it would 
have been made a special exception.  The case, being within the words of the rule, must be within its 
operation likewise, unless there be something in the literal construction so obviously absurd, or mischievous, 
or repugnant to the general spirit of the instrument as to justify those who expound the constitution in making 
it an exception.'  4 Wheat. 518, 644. 

Being direct, and therefore to be laid by apportionment, is there any real difficulty in doing so?  Cannot 
congress, if the necessity exist of raising thirty, forty, or any other number of million dollars for the support 
of the government, in addition to the revenue from duties, imposts, and excises, apportion the quota of each 
state upon the basis of the census, and thus advise it of the payment which must be made, and proceed to 
assess that amount of all the real and personal property and the income of all persons in the state, and collect 
the same, if the state does not in the meantime assume and pay its quota and collect the amount according to 
its own system, and in its own way?  Cannot congress do this, as respects either or all these subjects of 
taxation, and deal with each in such manner as might be deemed expedient; as, indeed, was done in the act of 
July 14, 1798 (1 Stat. 597, c. 75)? Inconveniences might possibly attend the levy of an income tax, 
notwithstanding the listing of receipts, when adjusted, furnishes its own valuation; but that it is apportionable 
is hardly denied, although it is asserted that it would operate so unequally as to be undesirable. 

In the disposition of the inquiry whether a general unapportioned tax on the income of real and personal 
property can be sustained, under the constitution, it is apparent that the suggestion that the result of 
compliance with the fundamental law would lead to the abandonment of that method of taxation altogether, 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q06.014b,06.104-06.107.htm (9 of 51) [1/8/2007 7:48:43 AM]



Date of Download: Sep 14, 2001

because of inequalities alleged to necessarily accompany its pursuit, could not be allowed to influence the 
conclusion; but the suggestion not unnaturally invites attention to the contention of appellants' counsel that 
the want of uniformity and equality in this act is such as to invalidate it. Figures drawn from the census are 
given, showing that enormous assets of mutual insurance companies, of building associations, of mutual 
savings banks, large productive property of ecclesiastical organizations, are exempted, and it is claimed that 
the exemptions reach so many hundred millions that the rate of taxation would perhaps have been reduced 
one-half, if they had not been made. We are not dealing with the act from that point of view; but, assuming 
the data to be substantially reliable, if the sum desired to be raised had been apportioned, it may be doubted 
whether any state, which paid its quota and collected the amount by its own methods, would or could, under 
its constitution, have allowed a large part of the property alluded to to escape taxation. If so, a better measure 
of equality would have been attained than would be otherwise possible, since, according to the argument for 
the government, the rule of equality is not prescribed by the constitution as to federal taxation, and the 
observance of such a rule as inherent in all just taxation is purely matter of legislative discretion. 

Elaborate argument is made as to the efficacy and merits of an income tax in general, as on the one hand 
equal and just, and on the other elastic and certain; not that it is not open to abuse by such deductions and 
exemptions as might make taxation under it so wanting in uniformity and equality as in substance to amount 
to deprivation of property without due process of law; not that it is not open to fraud and evasion, and 
inquisitorial in its methods; but because it is pre-eminently a tax upon the rich, and enables the burden of 
taxes on consumption and of duties on imports to be sensibly diminished.  And it is said that the United States 
as 'the representative of an indivisible nationality, as a political sovereign equal in authority to any other on 
the face of the globe, adequate to all emergencies, foreign or domestic, and having at its command for offense 
and defense and for all governmental purposes all the resources of the nation,' would be 'but a maimed and 
crippled creation after all,' unless it possesses the power to levy a tax on the income of real and personal 
property throughout the United States without apportionment. 

The power to tax real and personal property, and the income from both, there being an apportionment, is 
conceded; that such a tax is a direct tax in the meaning of the constitution has not been, and, in our judgment, 
cannot be, successfully denied; and yet we are thus invited to hesitate in the enforcement of the mandate of 
the constitution, which prohibits congress from laying a direct tax on the revenue from property of the citizen 
without regard to state lines, and in such manner that the states cannot intervene by payment in regulation of 
their own resources, lest a government of delegated powers should be found to be, not less powerful, but less 
absolute, than the imagination of the advocate had supposed. 

We are not here concerned with the question whether an income tax be or be not desirable, nor whether such 
a tax would enable the government to diminish taxes on consumption and duties on imports, and to enter 
upon what may be believed to be a reform of its fiscal and commercial system.  Questions of that character 
belong to the controversies of political parties, and cannot be settled by judicial decision.  In these cases our 
province is to determine whether this income tax on the revenue from property does or does not belong to the 
class of direct taxes.  If it does, it is, being unapportioned, in violation of the constitution, and we must so 
declare. 

Differences have often occurred in this court,--differences exist now,--but there has never been a time in its 
history when there has been a difference of opinion as to its duty to announce its deliberate conclusions 
unaffected by considerations not pertaining to the case in hand. 

If it be true that the constitution should have been so framed that a tax of this kind could be laid, the 
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instrument defines the way for its amendment.  In no part of it was greater sagacity displayed.  Except that no 
state, without its consent, can be deprived of its equal suffrage in the senate, the constitution may be amended 
upon the concurrence of two-thirds of both houses, and the ratification of the legislatures or conventions of 
the several states, or through a federal convention when applied for by the legislatures of two-thirds of the 
states, and upon like ratification.  The ultimate sovereignty may be thus called into play by a slow and 
deliberate process, which gives time for mere hypothesis and opinion to exhaust themselves, and for the sober 
second thought of every part of the country to be asserted. 

We have considered the act only in respect of the tax on income derived from real estate, and from invested 
personal property, and have not commented on so much of it as bears on gains or profits from business, 
privileges, or employments, in view of the instances in which taxation on business, privileges, or 
employments has assumed the guise of an excise tax and been sustained as such. 

Being of opinion that so much of the sections of this law as lays a tax on income from real and personal 
property is invalid, we are brought to the question of the effect of that conclusion upon these sections as a 
whole. 

It is elementary that the same statute may be in part constitutional and in part unconstitutional, and, if the 
parts are wholly independent of each other, that which is constitutional may stand, while that which is 
unconstitutional will be rejected.  And in the case before us there is no question as to the validity of this act, 
except sections 27 to 37, inclusive, which relate to the subject which has been under discussion; and, as to 
them, we think the rule laid down by Chief Justice Shaw in Warren v. Charlestown, 2 Gray, 84, is 
applicable,--that if the different parts 'are so mutually connected with and dependent on each other, as 
conditions, considerations, or compensations for each other, as to warrant a belief that the legislature intended 
them as a whole, and that if all could not be carried into effect the legislature would not pass the residue 
independently, and some parts are unconstitutional, all the provisions which are thus dependent, conditional, 
or connected must fall with them.'  Or, as the point is put by Mr. Justice Matthews in Poindexter v. 
Greenhow, 114 U. S. 270, 304, 5 Sup. Ct. 903, 962: 'It is undoubtedly true that there may be cases where one 
part of a statute may be enforced, as constitutional, and another be declared inoperative and void, because 
unconstitutional; but these are cases where the parts are so distinctly separable that each can stand alone, and 
where the court is able to see, and to declare, that the intention of the legislature was that the part pronounced 
valid should be enforceable, even though the other part should fail.  To hold otherwise would be to substitute 
for the law intended by the legislature one they may never have been willing, by itself, to enact.'  And again, 
as stated by the same eminent judge in Spraigue v. Thompson, 118 U. S. 90, 95, 6 Sup. Ct. 988, where it was 
urged that certain illegal exceptions in a section of a statute might be disregarded, but that the rest could 
stand:  'The insuperable difficulty with the application of that principle of construction to the present instance 
is that by rejecting the exceptions intended by the legislature of Georgia the statute is made to enact what, 
confessedly, the legislature never meant.  It confers upon the statute a positive operation beyond the 
legislative intent, and beyond what any one can say it would have enacted, in view of the illegality of the 
exceptions.' 

According to the census, the true valuation of real and personal property in the United States in 1890 was 
$65,037,091,197, of which real estate with improvements thereon made up $39,544,544,333.  Of course, 
from the latter must be deducted, in applying these sections, all unproductive property and all property whose 
net yield does not exceed $4,000; but, even with such deductions, it is evident that the income from realty 
formed a vital part of the scheme for taxation embodied therein.  If that be stricken out, and also the income 
from all invested personal property, bonds, stocks, investments of all kinds, it is obvious that by far the 
largest part of the anticipated revenue would be eliminated, and this would leave the burden of the tax to be 
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borne by professions, trades, employments, or vocations; and in that way what was intended as a tax on 
capital would remain, in substance, a tax on occupations and labor.  We cannot believe that such was the 
intention of congress.  We do not mean to say that an act laying by apportionment a direct tax on all real 
estate and personal property, or the income thereof, might not also lay excise taxes on business, privileges, 
employments, and vocations.  But this is not such an act, and the scheme must be considered as a whole.  
Being invalid as to the greater part, and falling, as the tax would, if any part were held valid, in a direction 
which could not have been contemplated, except in connection with the taxation considered as an entirety, we 
are constrained to conclude that sections 27 to 37, inclusive, of the act, which became a law, without the 
signature of the president, on August 28, 1894, are wholly inoperative and void. 

Our conclusions may therefore be summed up as follows: 

First.  We adhere to the opinion already announced,--that, taxes on real estate being indisputably direct taxes, 
taxes on the rents or income of real estate are equally direct taxes. 

Second.  We are of opinion that taxes on personal property, or on the income of personal property, are 
likewise direct taxes. 

Third.  The tax imposed by sections 27 to 37, inclusive, of the act of 1894, so far as it falls on the income of 
real estate, and of personal property, being a direct tax, within the meaning of the constitution, and therefore 
unconstitutional and void, because not apportioned according to representation, all those sections, 
constituting one entire scheme of taxation, are necessarily invalid. 

The decrees hereinbefore entered in this court will be vacated. The decrees below will be reversed, and the 
cases remanded, with instructions to grant the relief prayed. 

Mr. Justice HARLAN, dissenting. 

At the former hearing of these causes, it was adjudged that, within the meaning of the constitution, a duty on 
incomes arising from rents was a direct tax on the lands from which such rents were derived, and therefore 
must be apportioned among the several states on the basis of population, and not by the rule of uniformity, 
throughout the United States, as prescribed in the case of duties, imposts, and excises; and the court, eight of 
its members being present, was equally divided upon the question whether all the other provisions of the 
statute relating to incomes would fall in consequence of that judgment.  15 Sup. Ct. 673. 

It is appropriate now to say that, however objectionable the law would have been, after the provision for 
taxing incomes arising from rents was stricken out, I did not then, nor do I now, think it within the province 
of the court to annul the provisions relating to incomes derived from other specified sources, and take from 
the government the entire revenue contemplated to be raised by the taxation of incomes, simply because the 
clause relating to rents was held to be unconstitutional.  The reasons for this view will be stated in another 
connection. 

From the judgment heretofore rendered I dissented, announcing my entire concurrence in the views expressed 
by Mr. Justice WHITE in his very able opinion.  I stated at that time some general conclusions reached by me 
upon the several questions covered by the opinion of the majority. 
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In dissenting from the opinion and judgment of the court on the present application for a rehearing, I alluded 
to particular questions discussed by the majority, and stated that in a dissenting opinion to be subsequently 
filed I would express my views more fully than I could then do as to what, within the meaning of the 
constitution, and looking at the practice of the government, as well as the decisions of this court, was a 'direct' 
tax, to be levied only by apportioning it among the states according to their respective numbers. 

By the twenty-seventh section of the act of August 28, 1894, known as the 'Wilson Tariff Act,' and entitled 
'An act to reduce taxation, to provide revenue for the government, and for other purposes,' it was provided 
'that from and after January 1st, 1895, and until January 1st, 1900, there shall be assessed, levied, collected, 
and paid annually upon the gains, profits, and income received in the preceding calendar year by every citizen 
of the United States, whether residing at home or abroad, and every person residing therein, whether said 
gains, profits, or income be derived from any kind of property, rents, interest, dividends, or salaries, or from 
any profession, trade, employment, or vocation carried on in the United States or elsewhere, or from any 
other source whatever, a tax of two per centum on the amount so derived over and above four thousand 
dollars, and a like tax shall be levied, collected, and paid annually upon the gains, profits, and income from 
all property owned and of every business, trade, or profession carried on in the United States by persons 
residing without the United States.' 

The twenty-eighth section declares what shall be included and what excluded in estimating the gains, profits, 
and income of any person. 

The constitution declares that 'the congress shall have power to lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the common defence and general welfare of the United States; but all 
duties, imposts and excises shall be uniform throughout the United States.'  Article 1, § 8. 

The only other clauses in the constitution, at the time of its adoption, relating to taxation by the general 
government, were the following: 

'Representatives and direct taxes shall be apportioned among the several states which may be included in this 
Union, according to their respective numbers, which shall be determined by adding to the whole number of 
free persons, including those bound to service for a term of years, and excluding Indians not taxed, three-
fifths of all other persons.  The actual enumeration shall be made within three years after the first meeting of 
the congress of the United States, and within every subsequent term of ten years, in such manner as they shall 
by law direct.'  Article 1, § 2. 

'No capitation, or other direct tax, shall be laid, unless in proportion to the census or enumeration 
hereinbefore directed to be taken.'  Article 1, § 9. 

'No tax or duty shall be laid on articles exported from any state.'  Article 1, § 9. 

The fourteenth amendment provides that 'representatives shall be apportioned among the several states 
according to their respective numbers, counting the whole number of persons in each state, excluding Indians 
not taxed.' 

It thus appears that the primary object of all taxation by the general government is to pay the debts and 
provide for the common defense and general welfare of the United States, and that, with the exception of the 
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inhibition upon taxes or duties on articles exported from the states, no restriction is in terms imposed upon 
national taxation, except that direct taxes must be apportioned among the several states on the basis of 
numbers (excluding Indians not taxed), while duties, imposts, and excises must be uniform throughout the 
United States. 

What are 'direct taxes,' within the meaning of the constitution? In the convention of 1787, Rufus King asked 
what was the precise meaning of 'direct' taxation, and no one answered.  Madison's Papers, 5 Elliott's 
Debates, 451. The debates of that famous body do not show that any delegate attempted to give a clear, 
succinct definition of what, in his opinion, was a direct tax. Indeed, the report of those debates, upon the 
question now before us, is very meagre and unsatisfactory.  An illustration of this is found in the case of 
Gouverneur Morris.  It is stated that on the 12th of July, 1787, he moved to add to a clause empowering 
congress to vary representation according to the principles of 'wealth and numbers of inhabitants,' a proviso 
'that taxation shall be in proportion to representation.'  And he is reported to have remarked on that occasion 
that, while some objections lay against his motion, he supposed 'they would be removed by restraining the 
rule to direct taxation.'  5 Elliott's Debates (Ed. 1888) 302.  But, on the 8th of August, 1787, the work of the 
committee on detail being before the convention, Mr. Morris is reported to have remarked, 'let it not be said 
that direct taxation is to be proportioned to representation.'  5 Elliott's Debates (Ed. 1888) 393. 

If the question propounded by Rufus King had been answered in accordance with the interpretation now 
given, it is not at all certain that the constitution, in its present form, would have been adopted by the 
convention, nor, if adopted, that it would have been accepted by the requisite number of states. 

A question so difficult to be answered by able statesmen and lawyers directly concerned in the organization 
of the present government can now, it seems, be easily answered, after a re-examination of documents, 
writings, and treatises on political economy, all of which, without any exception worth noting, have been 
several times directly brought to the attention of this court.  And whenever that has been done the result 
always, until now, has been that a duty on incomes, derived from taxable subjects, of whatever nature, was 
held not to be a direct tax within the meaning of the constitution, to be apportioned among the states on the 
basis of population, but could be laid, according to the rule of uniformity, upon individual citizens, 
corporations, and associations, without reference to numbers in the particular states in which such citizens, 
corporations, or associations were domiciled.  Hamilton, referring to the distinction between direct and 
indirect taxes, said it was 'a matter of regret that terms so uncertain and vague in so important a point are to 
be found in the constitution,' and that it would be vain to seek 'for any antecedent settled legal meaning to the 
respective terms.'  7 Hamilton's Works, 845. 

This court is again urged to consider this question in the light of the theories advanced by political 
economists.  But Chief Justice Chase, delivering the judgment of this court in Bank v. Fenno, 8 Wall. 533, 
541, observed that the enumeration of the different kinds of taxes that congress was authorized to impose was 
probably made with very little reference to the speculations of political economists, and that there was 
nothing in the great work of Adam Smith, published shortly before the meeting of the convention of 1787, 
that gave any light on the meaning of the words 'direct taxes' in the constitution. 

From the very necessity of the case, therefore, we are compelled to look at the practice of the government 
after the adoption of the constitution, as well as to the course of judicial decision. 

By an act of congress passed June 5, 1794 (1 Stat. 373, c. 45), specified duties were laid 'upon all carriages 
for the conveyance of persons' that should be kept by or for any person for his use, or to be let out to hire, or 
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for the conveying of passengers.  The case of Hylton v. U. S., 3 Dall. 171, decided in 1796, distinctly 
presented the question whether the duties laid upon carriages by that act was a direct tax, within the meaning 
of the constitution.  If it was a tax of that character, it was conceded that the statute was unconstitutional, for 
the reason that the duties imposed by it were not apportioned among the states on the basis of numbers.  As 
the case involved an important constitutional question, each of the justices who heard the argument delivered 
a separate opinion.  Chief Justice Ellsworth was sworn into office on the day the decision was announced, 
but, not having heard the whole of the argument, declined to take any part in the judgment.  It can scarcely be 
doubted that he approved the decision; for, while a senator in congress from Connecticut, he voted more than 
once for a bill laying duties on carriages, and, with Rufus King, Robert Morris, and other distinguished 
statesmen, voted in the senate for the act of June 5, 1794.  Ann. Cong. (3d Sess.) 1793-95, pp. 120, 849. 

It is well to see what the justices who delivered opinions in the Hylton Case said as to the meaning of the 
words 'direct taxes' in the constitution. 

Mr. Justice Chase said:  'As it was incumbent on the plaintiff's counsel in error, so they took great pains to 
prove that the tax on carriages was a direct tax; but they did not satisfy my mind.  I think, at least, it may be 
doubted, and if I only doubted I should affirm the judgment of the circuit court.  The deliberate decision of 
the national legislature (who did not consider a tax on carriages a direct tax, but thought it was with in the 
description of a duty) would determine me, if the case was doubtful, to receive the construction of the 
legislature.  But I am inclined to think that a tax on carriages is not a direct tax, within the letter or meaning 
of the constitution. The great object of the constitution was to give congress a power to lay taxes adequate to 
the exigencies of government; but they were to observe two rules in imposing them, namely, the rule of 
uniformity, when they laid duties, imposts, or excises, and the rule of apportionment according to the census, 
when they laid any direct tax.  * * * The constitution evidently contemplated no taxes as direct taxes, but only 
such as congress could lay in proportion to the census.  The rule of apportionment is only to be adopted in 
such cases where it can reasonably apply; and the subject taxed must ever determine the application of the 
rule.  If it is proposed to tax any specific article by the rule of apportionment,--and it would evidently create 
great inequality and injustice,--it is unreasonable to say that the constitution intended such tax should be laid 
by that rule.  It appears to me that a tax on carriages cannot be laid by the rule of apportionment without very 
great inequality and injustice.  For example, suppose two states, equal in census, to pay 80,000 dollars each, 
by a tax on carriages of 8 dollars on every carriage; and in one state there are 100 carriages and in the other 
1,000.  The owners of carriages in one state would pay ten times the tax of owners in the other.  A., in one 
state, would pay for his carriage 8 dollars, but B., in the other state, would pay for his carriage 80 dollars.  * * 
* I think an annual tax on carriages for the conveyance of persons may be considered as within the power 
granted to congress to lay duties.  The term 'duty' is the most comprehensive next to the general term 'tax,' 
and practically in Great Britain (whence we take our general ideas of taxes, duties, imposts, excises, customs, 
etc.) embraces taxes on stamps, tolls for passage, etc., and is not confined to taxes on importation only.  * * * 
I am inclined to think--but of this I do not give a judicial opinion--that the direct taxes contemplated by the 
constitution are only two, to wit, a capitation or poll tax, simply, without regard to property, profession, or 
any other circumstance, and a tax on land.  I doubt whether a tax by a general assessment of personal property 
within the United States is included within the term direct tax.' 

Mr. Justice Paterson:  'What is the natural and common or technical and appropriate meaning of the words 
'duty' and 'excise' it is not easy to ascertain.  They present no clear and precise idea to the mind.  Different 
persons will annex different significations to the terms.  It was, however, obviously the intention of the 
framers of the constitution that congress should possess full power over every species of taxable property 
except exports.  The term 'taxes' is generical, and was made use of to vest in congress plenary authority in all 
cases of taxation.  The general division of taxes is into direct and indirect.  Although the latter term is not to 
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be found in the constitution, yet the former necessarily implies it.  Indirect stands opposed to direct.  There 
may, perhaps, be an indirect tax on a particular article, that cannot be comprehended within the description of 
duties, or imposts, or excises.  In such case it will be comprised under the general denomination of 'taxes,' for 
the term 'tax' is the genus, and includes (1) direct taxes; (2) duties, imposts, and excises; (3) all other classes 
of an indirect kind, and not within any of the classifications enumerated under the preceding heads. The 
question occurs, how is such a tax to be laid, uniformly or apportionately?  The rule of uniformity will apply, 
because it is an indirect tax, and direct taxes only are to be apportioned.  What are direct taxes within the 
meaning of the constitution?  The constitution declares that a capitation tax is a direct tax, and, both in theory 
and practice, a tax on land is deemed to be a direct tax.  In this way the terms 'direct taxes' and 'capitation' and 
other direct tax are satisfied.  * * * I never entertained a doubt that the principal, I will not say the only, 
objects that the framers of the constitution contemplated as falling within the rule of apportionment were a 
capitation tax and a tax on land.  Local considerations and the particular circumstances and relative situation 
of the states naturally lead to this view of the subject.  The provision was made in favor of the Southern 
states.  They possessed a large number of slaves.  They had extensive tracts of territory, thinly settled, and not 
very productive.  A majority of the states had but few slaves, and several of them a limited territory, well 
settled, and in a high state of cultivation.  The Southern states, if no provision had been introduced in the 
constitution, would have been wholly at the mercy of the other states.  Congress, in such case, might tax 
slaves, at discretion or arbitrarily, and land in every part of the Union after the same rate or measure; so much 
a head in the first instance, and so much an acre in the second.  To guard against imposition in these 
particulars was the reason of introducing the clause in the constitution, which directs that representatives and 
direct taxes shall be apportioned among the states according to their respective numbers.  On the part of the 
plaintiff in error it has been contended that the rule of apportionment is to be favored, rather than the rule of 
uniformity, and, of course, that the instrument is to receive such a construction as will extend the former and 
restrict the latter.  I am not of that opinion.  The constitution has been considered as an accommodation 
system.  It was the effect of mutual sacrifices and concessions.  It was the work of compromise.  The rule of 
apportionment is of this nature.  It is radically wrong.  It cannot be supported by any solid reasoning.  Why 
should slaves, who are a species of property, be represented more than any other property?  The rule, 
therefore, ought not to be extended by construction.  Again, numbers do not afford a just estimate or rule of 
wealth. It is, indeed, a very uncertain and incompetent sign of opulence.  * * * If a tax upon land, where the 
object is simple and uniform throughout the states, is scarcely practicable, what shall we say of a tax 
attempted to be apportioned among, and raised and collected from, a number of dissimilar objects?  The 
difficulty will increase with the number and variety of the things proposed for taxation.  We shall be obliged 
to resort to intricate and endless variations and assessments, in which everything will be arbitrary, and 
nothing certain. There will be no rule to walk by.  The rule of uniformity, on the contrary, implies certainty, 
and leaves nothing to the will and pleasure of the assessor.  In such cases the object and the sum coincide, the 
rule and thing unite, and of course there can be no imposition.  The truth is that the articles taxed in one state 
should be taxed in another.  In this way the spirit of jealousy is appeased, and tranquillity preserved; in this 
way the pressure on industry will be equal in the several states, and the relation between the different subjects 
of taxation duly preserved.  Apportionment is an operation on states, and involves valuations and 
assessments, which are arbitrary, and should not be resorted to but in case of necessity.  Uniformity is an 
instant operation on individuals, without the intervention of assessments, or any regard to states, and is at 
once easy, certain, and efficacious.  All taxes on expenses or consumption are indirect taxes.' 

Mr. Justice Iredell:  '(1)  All direct taxes must be apportioned. (2)  All duties, imposts, and excises must be 
uniform.  If the carriage tax be a direct tax, within the meaning of the constitution, it must be apportioned.  If 
it be a duty, impost, or excise, within the meaning of the constitution, it must be uniform. If it can be 
considered as a tax neither direct, within the meaning of the constitution, nor comprehended within the term 
'duty,' 'impost,' or 'excise,' there is no provision in the constitution, one way or another, and then it must be 
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left to such an operation of the power as if the authority to lay taxes had been given generally in all instances, 
without saying whether they should be apportioned or uniform; and in that case I should presume the tax 
ought to be uniform, because the present constitution was particularly intended to affect individuals, and not 
states, except in particular cases specified, and this is the leading distinction between the articles of 
confederation and the present constitution.  As all direct taxes must be apportioned, it is evident that the 
constitution contemplated none as direct but such as could be apportioned.  If this cannot be apportioned, it is, 
therefore, not a direct tax, in the sense of the constitution.  That this tax cannot be apportioned is evident.'  
'Such an arbitrary method of taxing different states differently is a suggestion altogether new, and would lead, 
if practiced, to such dangerous consequences, that it will require very powerful arguments to show that the 
method of taxing would be in any manner compatible with the constitution, with which at present I deem it 
utterly irreconcilable; it being altogether destructive of the notion of a common interest, upon which the very 
principles of the constitution are founded, so far as the condition of the United States will admit.'  'Some 
difficulties may occur which we do not at present foresee.  Perhaps a direct tax, in the sense of the 
constitution, can mean nothing but a tax on something inseparably annexed to the soil; something capable of 
apportionment under all such circumstances.'  'It is sufficient, on the present occasion, for the court to be 
satisfied that this is not a direct tax contemplated by the constitution, in order to affirm the present judgment; 
since, if it cannot beapportioned, it must necessarily be uniform.  I am clearly of opinion this is not a direct 
tax, in the sense of the constitution, and therefore that the judgment ought to be affirmed.' 

Mr. Justice Wilson:  'As there were only four judges, including myself, who attended the argument of this 
cause, I should have thought it proper to join in the decision, though I had before expressed a judicial opinion 
on the subject, in the circuit court of Virginia, did not the unanimity of the other three judges relieve me from 
the necessity.  I shall now, however, only add that my sentiments, in favor of the constitutionality of the tax in 
question, have not been changed.' 

The scope of the decision in the Hylton Case will appear from what this court has said in later cases, to which 
I will hereafter refer. 

It is appropriate to observe, in this connection, that the importance of the Hylton Case was not overlooked by 
the statesmen of that day.  It was argued by eminent lawyers, and we may well assume that nothing was left 
unsaid that was necessary to a full understanding of the question involved.  Edmund Pendleton, of Virginia, 
concurring with Madison that a tax on carriages was a direct tax, within the meaning of the constitution, 
prepared a paper on the subject, and inclosed it to Mr. Giles, then a senator from Virginia.  Under date of 
February 7, 1796, Madison wrote to Pendleton:  'I read with real pleasure the paper you put into the hands of 
Mr. Giles, which is unquestionably a most simple and lucid view of the subject, and well deserving the 
attention of the court which is to determine on it.  The paper will be printed in the newspapers in time for the 
judges to have the benefit of it.  I did not find that it needed any of those corrections which you so liberally 
committed to my hand. It has been though unnecessary to prefix your name; but Mr. Giles will let an 
intimation appear, along with the remarks, that they proceed from a quarter that claims hand.  It has been 
thought unnecessary to a question on which my mind was more satisfied, and yet I have very little 
expectation that it will be viewed by the court in the same light it is by me.'  2 Mad. Writings, 77.  And on 
March 6, 1796, two days before the Hylton Case was decided, Madison wrote to Jefferson:  'The court has not 
given judgment yet on the carriage tax.  It is said the judges will be unanimous for its constitutionality.'  2 
Mad. Writings, 87.  Mr. Justice Iredell, in his Diary, said:  'At this term Oliver Ellsworth took his seat as chief 
justice.  The first case that came up was that of Hylton v. The United States.  This was a very important 
cause, as it involved a question of constitutional law.  The point was the constitutionality of the law of 
congress of 1794, laying duties upon carriages.  If a direct tax, it could only be laid in proportion to the 
census, which has not as yet been taken.  The counsel of Hylton, Campbell and Ingersoll, contended that the 
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tax was a direct tax, and were opposed by Lee and Hamilton.  The court unanimously agreed that the tax was 
constitutional, and delivered their opinions seriatim.' Again:  'The day before yesterday Mr. Hamilton spoke 
in our court, attended by the most crowded audience I ever saw there, both houses of congress being almost 
deserted on the occasion.  Though he was in very ill health, he spoke with astonishing ability, and in a most 
pleasing manner, and was listened to with the profoundest attention.  His speech lasted about three hours.  It 
was on the question whether the carriage tax, as laid, was a constitutional one.'  2 McRee, Life of Iredell, 459, 
461. 

Turning now to the acts of congress passed after the decision in the Hylton Case, we find that by the acts of 
July 14, 1798 (1 Stat. 597, c. 75), August 2, 1813 (3 Stat. 53, c. 37), January 9, 1815 (3 Stat. 164, c. 21), and 
March 5, 1816 (3 Stat. 255, c. 24), direct taxes were assessed upon lands, improvements, dwelling houses, 
and slaves, and apportioned among the several states.  And by the act of August 5, 1861 (12 Stat. 294, 297, c. 
45), entitled 'An act to provide increased revenues from imports, to pay interest on the debt, and for other 
purposes,' a direct tax was assessed and apportioned among the states on lands, improvements, and dwelling 
houses only. 

Instances of duties upon tangible personal property are found in the act of January 18, 1815 (3 Stat. 180, c. 
22), imposing duties upon certain goods, wares, and merchandise manufactured or made for sale within the 
United States, or the territories thereof, namely, upon pig iron, castings of iron, bar iron, rolled or slit iron, 
nails, brads, or sprigs, candles of white wax, mould candles of tallow, hats, caps, umbrellas, and parasols, 
paper, playing and visiting cards, saddles, bridles, books, beer, ale, porter, and tobacco; and also in the act of 
January 18, 1815 (3 Stat, 186, c. 23), which laid a duty, graduated by value, upon 'all household furniture kept 
for use,' and upon gold and silver watches. 

It may be observed, in passing, that the above statutes, with one exception, were all enacted during the 
administration of President Madison, and were approved by him. 

Instances of duties upon intangible personal property are afforded by the stamp act of July 6, 1797 (1 Stat. 
527, c. 11), which, among other things, levied stamp duties upon bonds, notes, and certificates of stock. 
Similar duties had been made familiar to the American people by the British stamp act of 1765 (26 British St. 
at Large, 179), and were understood by the delegates to the convention of 1787 to be included among the 
duties mentioned in the constitution.  1 Elliot, Deb. 368; 5 Elliot, Deb. 432. 

The reason slaves were included in the earlier acts as proper subjects of direct taxation is thus explained by 
this court in Bank v. Fenno, above cited:  'As persons, slaves were proper subjects of a capitation tax, which 
is described in the constitution as a direct tax; as property, they were, by the laws of some, if not most, of the 
states, classed as real property, descendible to heirs.  Under the first view, they would be subject to the tax of 
1798, as a capitation tax; under the latter, they would be subject to the taxation of the other years, as realty. 
That the latter view was that taken by the framers of the acts after 1798 becomes highly probable, when it is 
considered that, in the states where slaves were held, much of the value which would otherwise have attached 
to land passed into the slaves.  If, indeed, the land only had been valued, without the slaves, the land would 
have been subject to much heavier proportional imposition in those states than in states where there were no 
slaves; for the proportion of tax imposed on each state was determined by population, without reference to the 
subjects on which it was to be assessed. The fact, then, that slaves were valued, under the act referred to, far 
from showing, as some have supposed, that congress regarded personal property as a proper object of direct 
taxation under the constitution, shows only that congress, after 1798, regarded slaves, for the purposes of 
taxation, as realty.'  8 Wall. 543. 
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Recurring to the course of legislation, it will be found that by the above act of August 5, 1861, congress not 
only laid and apportioned among the states a direct tax of $20,000,000 upon lands, improvements, and 
dwelling houses, but it provided that there should be 'levied, collected, and paid upon the annual income of 
every person residing in the United States, whether such income is derived from any kind of property, or from 
any profession, trade, employment, or vocation carried on in the United States or elsewhere, or from any 
source whatever, if such annual income exceeds the sum of eight hundred dollars, a tax of three per centum 
on the amount of such excess of each income above eight hundred dollars,' etc. 12 Stat. 309, c. 45. 

Subsequent statutes greatly extended the area of taxation.  By the act of July 1, 1862, a duty was imposed on 
the gross amount of all receipts for the transportation of passengers by railroads, steam vessels, and 
ferryboats; on all dividends in scrip or money declared due or paid by banks, trust companies, insurance 
companies, and upon 'the annual gains, profits, or income of every person residing in the United States, 
whether derived from any kind of property, rents, interest, dividends, salaries, or from any profession, trade, 
employment, or vocation carried on in the United States or elsewhere, or from any source whatever,' etc.  12 
Stat. 473, c. 119.  The act of June 30, 1864, as did the previous act of 1862, imposed a duty on gains, profits, 
or income from whatever kind of property or from whatever source derived, including 'rents.' 13 Stat. 281, c. 
173.  The act of March 3, 1865, increased the amount of such duty.  13 Stat. 479, c. 78.  All subsequent acts 
of congress retained the provision imposing a duty on income derived from rents and from every kind of 
property.  14 Stat. 4, 5, c. 15; Id. 477, 480, c. 169; 16 Stat. 256, c. 255. 

What has been the course of judicial decision touching the clause of the constitution that relates to direct 
taxes?  And, particularly, what, in the opinion of this court, was the scope and effect of the decision in Hylton 
v. U. S.? 

In Insurance Co. v. Soule, 7 Wall. 433, 444, the question was presented whether the duty imposed by the act 
of June 30, 1864, as amended by that of July 13, 1866, on the dividends and undistributed sums,--that is, on 
the incomes, from whatever source, of insurance companies,--was a direct tax that could only be laid by 
apportionment among the states.  The point was distinctly made in argument that 'an income tax is, and 
always heretofore has been, regarded as being a direct tax, as much so as a poll tax or a land tax.  If it be a 
direct tax, then the constitution is imperative that it shall be apportioned.'  Mr. Justice Swayne, delivering the 
unanimous judgment of this court, said:  'What are direct taxes was elaborately argued and considered by this 
court in Hylton v. U. S., decided in the year 1796 * * * The views expressed in this [that] case are adopted by 
Chancellor Kent and Justice Story in their examination of the subject.'  'The taxing power is given in the most 
comprehensive terms.  The only limitations imposed are that direct taxes, including the capitation tax, shall 
be apportioned; that duties, imposts, and excises shall be uniform; and that no duties shall be imposed upon 
articles exported from any state.  With these exceptions the exercise of the power is, in all respects, 
unfettered.  If a tax upon carriages, kept for his own use by the owner, is not a direct tax, we can see no 
ground upon which a tax upon the business of an insurance company can be held to belong to that class of 
revenue charges.'  'The consequences which would follow the apportionment of the tax in question among the 
states and territories of the Union, in the manner prescribed by the constitution, must not be overlooked. They 
are very obvious.  Where such corporations are numerous and rich, it might be light; where none exist, it 
could not be collected; where they are few and poor, it would fall upon them with such weight as to involve 
annihilation.  It cannot be supposed that the framers of the constitution intended that any tax should be 
apportioned the collection of which on that principle would be attended with such results.  The consequences 
are fatal to the proposition.  To the question under consideration it must be answered that the tax to which it 
relates is not a direct tax, but a duty or excise; that it was obligatory on the plaintiff to pay it.' 
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In Bank v. Fenno, 8 Wall. 533, the principal question was whether a tax on state bank notes issued for 
circulation was a direct tax.  On behalf of the bank it was contended by distinguished counsel that the tax was 
a direct one, and that it was invalid, because not apportioned among the states agreeably to the constitution.  
In explanation of the nature of direct taxes, they relied largely (so the authorized report of the case states) on 
the writings of Adam Smith, and on other treatises, English and American, on political economy.  In the 
discussion of the case, reference was made by counsel to the former decisions in Hylton v. U. S., and 
Insurance Co. v. Soule.  Chief Justice Chase, delivering the judgment of the court, after observing (as I have 
already stated) that the works of political economists gave no valuable light on the question as to what, in the 
constitutional sense, were direct taxes, entered upon an examination of the numerous acts of congress 
imposing taxes.  That examination, he announced on behalf of this court, showed 'that personal property, 
contracts, occupations, and the like, have never been regarded by congress as proper subjects of direct tax.'  'It 
may be rightly affirmed, therefore, that in the practical construction of the constitution by congress direct 
taxes have been limited to taxes on land and appurtenances, and taxes on polls, or capitation taxes. And this 
construction is entitled to great consideration, especially in the absence of anything adverse to it in the 
discussions of the convention which framed, and of the conventions which ratified, the constitution.'  
Referring to certain observations of Madison, King, and Ellsworth in the convention of 1787, he said:  'All 
this doubtless shows uncertainty as to the true meaning of the term 'direct tax'; but it indicates also an 
understanding that direct taxes were such as may be levied by capitation, and on lands, appurtenances, or, 
perhaps, by valuation and assessment of personal property upon general lists, for these were the subjects from 
which the states at that time usually raised their principal supplies. This view received the sanction of this 
court two years before the enactment of the first law imposing direct taxes eo nomine.'  The case last referred 
to was Hylton v. U. S.  After a careful examination of the opinions in that case, Chief Justice Chase 
proceeded:  'It may safely be assumed, therefore, as the unanimous judgment of the court [in the Hylton 
Case], that a tax on carriages is not a direct tax.  And it may further be taken as established, upon the 
testimony of Paterson, that the words 'direct taxes,' as used in the constitution, comprehended only capitation 
taxes, and taxes on land, and perhaps taxes on personal property by general valuation and assessment of the 
various descriptions possessed within the several states.  It follows, necessarily, that the power to tax without 
apportionment extends to all other objects.  Taxes on other objects are included under the heads of taxes not 
direct, duties, imposts, and excises, and must be laid and collected by the rule of uniformity.  The tax under 
consideration is a tax on bank circulation, and may very well be classed under the head of duties.  Certainly, 
it is not, in the sense of the constitution, a direct tax.  It may be said to come within the same category of 
taxation as the tax on incomes of insurance companies, which this court at the last term, in the case of 
Insurance Co. v. Soule, 7 Wall. 434, held not to be a direct tax.' 

In Scholey v. Rew, 23 Wall. 331, 337, the question was whether a duty laid by the act of July 13, 1866 (14 
Stat. 140, 141), upon successions, was a direct tax, within the meaning of the constitution of the United 
States.  The act provided that the duty 'shall be paid at the time when the successor, or any person in his right 
or on his behalf, shall become entitled in possession to his succession, or to the receipt of the income and 
profits thereof.'  The act further provided that 'the term 'real estate' should include 'all lands, tenements, and 
hereditaments, corporeal and incorporeal,' and that the term 'succession' should denote 'the devolution of title 
to any real estate.'' Also:  'That every past or future disposition of real estate by will, deed, or laws of descent, 
by reason whereof any person shall become beneficially entitled, in possession or expectancy, to any real 
estate, or the income thereof, upon the death of any person * * * entitled by reason of any such disposition, a 
'succession;" and that 'the interest of any successor in moneys to arise from the sale of real estate, under any 
trust for the sale thereof, shall be deemed to be a succession chargeable with duty under this act, and the said 
duty shall be paid by the trustee, executor, or other person having control of the funds.'  It is important also to 
observe that this succession tax was made a lien on the land 'in respect whereof' it was laid, and was to be 
'collected by the same officers, in the same manner, and by the same processes as direct taxes upon lands, 
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under the authority of the United States.'  A duty was also imposed by the same act on legacies and 
distributive shares of personal property. 

It would seem that this case was one that involved directly the meaning of the words 'direct taxes' in the 
constitution.  In the argument of that case it was conceded by the counsel for the taxpayer that the opinions in 
the Hylton Case recognized a tax on land and a capitation tax to be the only direct taxes contemplated by the 
constitution.  But counsel said:  'The present is a tax on land, if ever one was.  No doubt, it is to be paid by the 
owner of the land, if he can be made to pay it, but that is true of any tax that ever was or ever can be imposed 
on property.  And as if to prove how directly the property, and not the property owner, is aimed at, the duty is 
made a specific lien and charge upon the land 'in respect whereof' it is assessed.  More than this, as if to show 
how identical, in the opinion of congress, this duty was with the avowedly direct tax upon lands which it had 
levied but a year or two before, it enacts that this succession tax alone, out of a great revenue system, should 
be collected by the same officers, in the same manner, and by the same processes, as direct taxes upon lands 
under the authority of the United States.' 

This interpretation of the constitution was rejected by every member of this court.  Mr. Justice Clifford, 
delivering the unanimous judgment of the court, said:  'Support to the first objection is attempted to be drawn 
from that clause of the constitution which provides that direct taxes shall be apportioned among the several 
states which may be included within the Union, according to their respective numbers; and also from the 
clause which provides that no capitation or other direct tax shall be laid unless in proportion to the census or 
amended enumeration; but it is clear that the tax or duty levied by the act under consideration is not a 'direct 
tax' within the meaning of either of those provisions.  Instead of that it is plainly an excise tax or duty, 
authorized by section eight of article one, which vests power in congress to lay and collect taxes, duties, 
imposts, and excises to pay the debts and provide for the common defense and general welfare.  Such a tax or 
duty is neither a tax on land nor a capitation exaction, as subsequently appears from the language of the 
section imposing the tax or duty, as well as from the preceding section, which provides that the term 
'succession' shall denote the devolution of real estate; and the section which imposes the tax or duty also 
contains a corresponding clause, which provides that the term  'successor' shall denote the person so entitled, 
and that the term 'predecessor' shall denote the grantor, testator, ancestor, or other person from whom the 
interest of the successor has been or shall be derived.' Again:  'Whether direct taxes, in the sense of the 
constitution, comprehend any other tax than a capitation tax and a tax on land, is a question not absolutely 
decided, nor is it necessary to determine it in the present case, as it is expressly decided that the term does not 
include the tax on income, which cannot be distinguished in principle from a succession tax such as the one 
involved in the present controversy.  Insurance Co. v. Soule, 7 Wall. 446; Bank v. Fenno, 8 Wall. 546; Clarke 
v. Sickel, 14 Int. Rev. Rec. 6, Fed. Cas. No. 2,862.  Neither duties nor excises were regarded as direct taxes 
by the authors of The Federalist, No. 36, p. 273; Hamilton's Works, 847; License Tax Cases, 5 Wall. 462.'  
'Exactions for the support of the government may assume the form of duties, imposts, or excises, or they may 
also assume the form of license fees for permission to carry on particular occupations or to enjoy special 
franchises, or they may be specific in form, as when levied upon corporations in reference to the amount of 
capital stock, or to the business done or profits earned by the individual or corporation. Cooley, Const. Lim. 
495; Provident Inst. v. Massachusetts, 6 Wall. 626; Bank v. Apthorp, 12 Mass. 252.  Sufficient appears in the 
prior suggestions to define the language employed, and to point out what is the true intent and meaning of the 
provision, and to make it plain that the exaction is not a tax upon the land, and that it was rightfully levied, if 
the findings of the court show that the plaintiff became entitled, in the language of the section, or acquired the 
estate or the right to the income thereof by the devolution of the title to the same, as assumed by the United 
States.' 

The meaning of the words 'direct taxes' was again the subject of consideration by this court in Springer v. U. 
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S., 102 U. S. 586, 599, 600, 602.  A reference to the printed arguments in that case will show that this 
question was most thoroughly examined, every member of the court participating in the decision.  The 
question presented was as to the constitutionality of the act of June 30, 1864 (13 Stat. 281, c. 173), as 
amended by the act of 1865 (13 Stat. 469, c. 78), so far as it levied a duty upon gains, profits, and income 
derived from every kind of property, and from every trade, profession, or employment.  The contention of 
Mr. Springer was that such a tax was a direct tax that could not be levied except by apportioning the same 
among the states, on the basis of numbers.  In support of his position he cited numerous authorities, among 
them all or most of the leading works on political economy and taxation.  Mr. Justice Swayne, again 
delivering the unanimous judgment of this court, referred to the proceedings and debates in the convention of 
1787, to The Federalist, to all the acts of congress imposing taxation, and to the previous cases of Hylton v. 
U. S.; Insurance Co. v. Soule; Bank v. Fenno, and Scholey v. Rew.  Among other things, he said:  'It does not 
appear that any tax like the one here in question was ever regarded or treated by congress as a direct tax. This 
uniform practical construction of the constitution touching so important a point, through so long a period, by 
the legislative and executive departments of the government, though not conclusive, is a consideration of 
great weight.'  Allluding to the observations by one of the judges in the Hylton Case as to the evils of an 
apportioned tax on specific personal property, he said:  'It was well held that, where such evils would attend 
the apportionment of a tax, the constitution could not have intended that an apportionment should be made.  
This view applies with even greater force to the tax in question in this case.  Where the population is large, 
and the incomes are few and small, it would be intolerably oppressive.' After examining the cases above 
cited, he concludes, speaking for the entire court: 'All these cases are undistinguishable in principle from the 
case now before us, and they are decisive against the plaintiff in error.  The question, what is a direct tax?  is 
one exclusively in American Jurisprudence.  The text writers of the country are in entire accord upon the 
subject.  Mr. Justice Story says that all taxes are usually divided into two classes,--those which are direct, and 
those which are indirect,--and that 'under the former denomination are included taxes on land or real property, 
and, under the latter, taxes on consumption.  1 Story, Const. § 950.  Chancellor Kent, speaking of the case of 
Hylton v. U. S., says:  'The better opinion seems to be that the direct taxes contemplated by the constitution 
were only two, viz. a capitation or poll tax and a tax on land.'  1 Kent, Comm. 257.  See, also, Cooley, Tax'n, 
p. 5, note 2; Pom. Const. Law, 157; Shar. Bl. Comm. 308, note; Rawle, Const. 30; Serg. Const. Law, 305. We 
are not aware that any writer, since Hylton v. U. S. was decided, has expressed a view of the subject different 
from that of these authors.  Our conclusions are that 'direct taxes,' within the meaning of the constitution, are 
only capitation taxes, as expressed in that instrument, and taxes on real estate, and that the tax of which the 
plaintiff in error complains is within the category of an excise or duty.' 

One additional authority may be cited,--Clarke v. Sickel, reported in 14 Int. Rev. Rec. 6, Fed. Cas. No. 2,862, 
and referred to in the opinion of this court in Scholey v. Rew.  It was decided by Mr. Justice Strong at the 
circuit in 1871.  That case involved the validity of a tax on income derived from an annuity bequeathed by the 
will of the plaintiff's husband, and charged (as the record of that case shows) upon his entire estate, real and 
personal.  The eminent jurist who decided the case said:  'The pleadings in all those cases raise the question 
whether the act of congress of June 30, 1864, and its supplements, so far as they impose a tax upon the annual 
gains, profits, or income of every person residing in the United States, or of any citizen of the United States 
residing abroad, are within the power conferred by the constitution upon congress.  If it be true, as has been 
argued, that the income tax is a 'capitation or other direct tax,' within the meaning of the constitution, it is 
undoubtedly prohibited by the first and ninth sections of the first article, for it is not 'apportioned among the 
states.'  But I am of opinion that it is not a 'capitation or other direct tax,' in the sense in which the framers of 
the constitution, and the people of the states who adopted it, understood such taxes.'  The significance of this 
language is manifest when the fact is recalled that the act of 1864 provided, among other things, that (with 
certain specified exceptions) there should be levied, collected, and paid annually upon the annual gains, 
profits, or income of every person residing in the United States, or of any citizen of the United States residing 
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abroad, whether derived from any kind of property, rents, interest, dividends, salaries, or from any profession, 
trade, employment, or vocation, carried on in the United States or elsewhere, or from any other source 
whatever.  13 Stat. 281, 285, c. 173. 

From this history of legislation and of judicial decisions, it is manifest: 

That in the judgment of the members of this court, as constituted when the Hylton Case was decided (all of 
whom were statesmen and lawyers of distinction; two, Wilson and Paterson, being recognized as great 
leaders in the convention of 1787), the only taxes that could certainly be regarded as direct taxes, within the 
meaning of the constitution, were capitation taxes and taxes on lands. 

That in their opinion a tax on real estate was properly classified as a direct tax, because, in the words of 
Justice Iredell, it was 'a tax on something inseparably annexed to the soil,' 'something capable of 
apportionment,' though, in the opinion of Mr. Justice Paterson, apportionment even of a tax on land was 
'scarcely practicable.' 

That while the Hylton Case did not, in terms, involve a decision in respect of lands, what was said by the 
judges on the subject was not, strictly speaking, obiter dicta, because the principle or rule that would 
determine whether a tax on carriages was a direct tax would necessarily indicate whether a tax on lands 
belonged to that class. 

That, in the judgment of all the judges in the Hylton Case, no tax was a direct one that could not be 
apportioned among the states, on the basis of numbers, with some approach to justice and equality among the 
people of the several states who owned the property or subject taxed, for the reason, in the words of Mr. 
Justice Chase, that the framers of the constitution cannot be supposed to have contemplated taxation by a rule 
that 'would evidently create great inequality and injustice'; or, in the words of Mr. Justice Paterson, would be 
'absurd and inequitable'; or, in the words of Mr. Justice Iredell, would lead, if practiced, to 'dangerous 
consequences,' and be 'altogether destructive of the notion of a common interest, upon which the very 
principles of the constitution are founded.' 

That by the judgment in the Hylton Case a tax on specific personal property, owned by the taxpayer, and used 
or let to hire, was not a direct tax, to be apportioned among the states on the basis of numbers. 

That from the foundation of the government, until 1861, congress, following the declarations of the judges in 
the Hylton Case, restricted direct taxation to real estate and slaves, and in 1861 to real estate exclusively, and 
has never, by any statute, indicated its belief that personal property, however assessed or valued, was the 
subject of 'direct taxes' to be appointioned among the states. 

That by the above two acts of January 18, 1815, the validity of which has never been questioned, congress, by 
laying duties, according to the rule of uniformity, upon the numerous articles of personal property mentioned 
in those acts, indicated its belief that duties on personal property were not direct taxes, to be apportioned 
among the states on the basis of numbers, but were duties to be laid by the rule of uniformity, and without 
regard to the population of the respective states. 

That, in 1861 and subsequent years, congress imposed, without apportionment among the states on the basis 
of numbers, but by the rule of uniformity, duties on income derived from every kind of property, real and 
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personal, including income derived from rents, and from trades, professions, and employments, etc. And 
lastly---- 

That upon every occasion when it has considered the question whether a duty on incomes was a direct tax, 
within the meaning of the constitution, this court has, without  a dissenting voice, determined it in the 
negative, always proceeding on the ground that capitation taxes and taxes on land were the only direct taxes 
contemplated by the framers of the constitution. 

The view I have given of Hylton v. U. S. is sustained by Mr. Justice Story's statement of the grounds upon 
which the court proceeded in that case. He says:  'The grounds of this decision, as stated in the various 
opinions of the judges, were--First, the doubt whether any taxes were direct, in the sense of the constitution, 
but capitation and land taxes, as has been already suggested; secondly, that in cases of doubt the rule of 
apportionment ought not to be favored, because it was matter of compromise, and in itself radically 
indefensible and wrong; thirdly, the monstrous inequality and injustice of the carriage tax, if laid by the rule 
of apportionment, which would show that no tax of this sort could have been contemplated by the convention 
as within the rule of apportionment; fourthly, that the terms of the constitution were satisfied by confining the 
clause respecting direct taxes to capitation and land taxes; fifthly, that, accurately speaking, all taxes on 
expenses or consumption are indirect taxes, and a tax on carriages is of this kind; and, sixthly (what is 
probably of most cogency and force, and, of itself, decisive), that no tax could be a direct one, in the sense of 
the constitution, which was not capable of apportionment according to the rule laid down in the constitution.'  
1 Story, Const. 705, § 956. 

If the above summary as to the practice of the government, and the course of decision in this court, fairly 
states what was the situation, legislative and judicial, at the time the suits now before us were instituted, it 
ought not to be deemed necessary, in determining a question which this court has said was 'exclusively in 
American jurisprudence,' to ascertain what were the views and speculations of European writers and theorists 
in respect of the nature of taxation, and the principles by which taxation should be controlled, nor as to what, 
on merely economic or scientific grounds, and under the systems of government prevailing in Europe, should 
be deemed direct taxes, and what indirect taxes.  Nor ought this court to be embarrassed by the circumstance 
that statesmen of the early period of our history differed as to the principles or methods of national taxation, 
or as to what should be deemed direct taxes to be apportioned among the states, and what indirect taxes, 
duties, imposts, and excises, that must be laid by some rule of uniformity applicable to the whole country, 
without reference to the relative population of particular states. Undoubtedly, as already observed, Madison 
was of opinion that a tax on carriages was a direct tax, within the meaning of the constitution, and should be 
apportioned among the states on the basis of numbers.  But this court, in the Hylton Case, rejected his view of 
the constitution, sustained that of Hamilton; and subsequently Madison, as president, approved acts of 
congress imposing taxes upon personal property without apportioning the same among the states.  The taxes 
which, in the opinion of Hamilton, ought to be apportioned among the states, were not left by him in doubt, 
for, in a draft of the constitution prepared by him in 1787, it was provided that 'taxes on lands, houses, and 
other real estate, and capitation taxes, shall be proportioned in each state by the whole number of free 
persons, except Indians not taxed, and by three-fifths of all other persons.'  2 Hamilton, Works, p. 406, art. 7, 
§ 4.  The practice of a century, in harmony with the decisions of this court, under which uncounted millions 
have been collected by taxation, ought to be sufficient to close the door against further inquiry, based upon 
the speculations of theorists, and the varying opinions of statesmen who participated in the discussions, 
sometimes very bitter, relating to the form of government to be established in place of the articles of 
confederation, under which, it has been well said, congress could declare everything and do nothing. 

But this view has not been accepted in the present cases, and the questions involved in them have been 
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examined just as if they had not been settled by the long practice of the government, as well as by judicial 
decisions covering the entire period since 1796, and giving sanction to that practice.  It seems to me that the 
court has not given to the maxim of stare decisis the full effect to which it is entitled.  While obedience to that 
maxim is not expressly enjoined by the constitution, the principle that decisions resting upon a particular 
interpretation of that instrument should not be lightly disregarded, where such interpretation has been long 
accepted and acted upon by other branches of the government and by the public, underlies our American 
jurisprudence.  There are many constitutional questions which were earnestly debated by statesmen and 
lawyers in the early days of the republic.  But, having been determined by the judgments of this court, they 
have ceased to be the subjects of discussion.  While, in a large sense, constitutional questions may not be 
considered as finally settled, unless settled rightly, it is certain that a departure by this court from a settled 
course of decisions on grave constitutional questions, under which vast transactions have occurred, and under 
which the government has been administered during great crises, will shake public confidence in the stability 
of the law. 

Since the Hylton Case was decided this country has gone through two great wars, under legislation based on 
the principles of constitutional law previously announced by this court.  The recent Civil War, involving the 
very existence of the nation, was brought to a successful end, and the authority of the Union restored, in part, 
by the use of vast amounts of money raised under statutes imposing duties on incomes derived from every 
kind of property, real and personal, not by the unequal rule of apportionment among the states on the basis of 
numbers, but by the rule of uniformity, operating upon individuals and corporations in all the states.  And we 
are now asked to declare--and the judgment this day rendered in effect declares--that the enormous sums thus 
taken from the people, and so used, were taken in violation of the supreme law of the land.  The supremacy of 
the nation was re-established against armed rebellion seeking to destroy its life, but it seems that that 
consummation, so devoutly wished, and to effect which so many valuable lives were sacrificed, was attended 
with a disregard of the constitution by which the Union was ordained. 

The policy of the government in the matter of taxation for its support, as well as the decisions of this court, 
have been in harmony with the views expressed by Oliver Ellsworth before he became the chief justice of this 
court.  In the Connecticut convention of 1788, when considering that clause of the proposed constitution 
giving congress power to lay and collect taxes, duties, imposts, and excises, in order to pay the debts and 
provide for the common defense and general welfare of the United States, that far-seeing statesman--second 
to none of the Revolutionary period, and whom John Adams declared to be the firmest pillar of Washington's 
administration in the senate--said:  'The first objection is that this clause extends to all the objects of 
taxation.'  'The state debt, which now lies heavy upon us, arose from the want of powers in the federal 
system.  Give the necessary powers to the national government, and the state will not be again necessitated to 
involve itself in debt for its defense in war.  It will lie upon the national government to defend all the states,--
to defend all its members from hostile attacks.  The United States will bear the whole burden of war.  It is 
necessary that the power of the general legislature should extend to all the objects of taxation; that 
government should be able to command all the resources of the country,--because no man can tell what our 
exigencies may be.  Wars have now become rather wars of the purse than of the sword. Government must 
therefore be able to command the whole power of the purse; otherwise a hostile nation may look into our 
constitution, see what resources are in the power of government, and calculate to go a little beyond us.  Thus 
they may obtain a decided superiority over us, and reduce us to the utmost distress.  A government which can 
command but half its resources is like a man but with one arm to defend himself.'  Fland. Chief Justices (2d 
Series) 150. 

Let us examine the grounds upon which the decision of the majority rests, and look at some of the 
consequences that may result from the principles now announced.  I have a deep, abiding conviction, which 
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my sense of duty compels me to express, that it is not possible for this court to have rendered any judgment 
more to be regretted than the one just rendered. 

Assuming it to be the settled construction of the constitution that the general government cannot tax lands, eo 
nomine, except by apportioning the tax among the states according to their respective numbers, does it follow 
that a tax on incomes derived from rents is a direct tax on the real estate from which such rents arise? 

In my judgment, a tax on income derived from real property ought not to be, and until now has never been, 
regarded by any court as a direct tax on such property, within the meaning of the constitution.  As the great 
mass of lands in most of the states do not bring any rents, and as incomes from rents vary in the different 
states, such a tax cannot possibly be apportioned among the states, on the basis merely of numbers, with any 
approach to equality of right among taxpayers, any more than a tax on carriages or other personal property 
could be so apportioned.  And in view of former adjudications, beginning with the Hylton Case, and ending 
with the Springer Case, a decision now that a tax on income from real property can be laid and collected only 
by apportioning the same among the states on the basis of numbers may not improperly be regarded as a 
judicial revolution that may sow the seeds of hate and distrust among the people of different sections of our 
common country. 

The principal authorities relied upon to prove that a tax on rents is a direct tax on the lands from which such 
rents are derived are the decisions of this court holding that the states cannot, in any form, directly or 
indirectly, burden the exercise by congress of the powers committed to it by the constitution, [FN2] and those 
which hold that the national government cannot, in any form, directly or indirectly, burden the agencies or 
instrumentalities employed by the states in the exercise of their powers.  [FN3] No one of the cases of either 
class involved any question as to what were 'direct taxes,' within the meaning of the constitution.  They were 
cases in which it was held that the governmental power in question could not be burdened or impaired at all, 
or in any mode, directly or indirectly, by the government that attempted to do so.  Every one must concede 
that those cases would have been decided just as they were decided if there were no provision whatever in the 
constitution relating to direct taxes, or to taxation in any other mode.  All property in this country, except the 
property and the agencies and instrumentalities of the states, may be taxed, in some form, by the national 
government in order to pay the debts and provide for the common defense and general welfare of the United 
States; some, by direct taxation apportioned among the states on the basis of numbers; other kinds, by duties, 
imposts, and excises, under the rule of uniformity applicable throughout the United States to individuals and 
corporations, and without reference to population in any state.  Decisions, therefore, which hold that a state 
can neither directly nor indirectly obstruct the execution by the general government of the powers committed 
to it, nor burden with taxation the property and agencies of the United States, and decisions that the United 
States can neither directly nor indirectly burden nor tax the property or agencies of the state, nor interfere 
with the governmental powers belonging to the states, do not even tend to establish the proposition that a duty 
which, by its indirect operation, may affect the value of the use of particular property, is a direct tax on such 
property, within the meaning of the constitution. 

In determining whether a tax on income from rents is a direct tax, within the meaning of the constitution, the 
inquiry is not whether it may in some way indirectly affect the land or the landowner, but whether it is a 
direct tax on the thing taxed,--the land.  The circumstance that such a tax may possibly have the effect to 
diminish the value of the use of the land is neither decisive of the question, nor important.  While a tax on the 
land itself, whether at a fixed rate applicable to all lands, without regard to their value, or by the acre, or 
according to their market value, might be deemed a direct tax, within the meaning of the constitution, as 
interpreted in the Hylton Case, a duty on rents is a duty on something distinct and entirely separate from, 
although issuing out of, the land. 
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At the original hearing of this cause, we were referred on this point to the statement by Coke to the effect 
that:  'If a man seised of land in fee by his deed granteth to another the profits of those lands, to have and to 
hold to him and his heirs, and maketh livery secundum formam chartae, the whole land itself doth pass.  For 
what is the land but the profits thereof? for thereby vesture, herbage, trees, mines, all whatsoever parcel of 
that land, doth pass.  Co. Litt. 45.'  (4b.) 

Of course, a grant, without limitation as to time, to a particular person and his heirs, of the profits of certain 
lands, accompanied by livery of seisin, would be construed as passing the lands themselves, unless a different 
interpretation were required by some statute.  In this connection, 1 Jarm. Wills (5th Ed.) § 798, is cited in 
support of the general proposition that a devise of the rents and profits or of the income of lands passes the 
land itself, both at law and equity.  But the editor, after using this language, adds:  'And since the act 1 Vict. c. 
26, such a devise carries a fee simple; but before that act it carried no more than an estate for life, unless 
words of inheritance were added.'  Among the authorities cited by the editor in reference to devises of the 
incomes of lands are Humphrey v. Humphrey, 1 Sim. (N. S.) 536, 540, and Mannox v. Greener, L. R. 14 Eq. 
456, 462.  In the first of those cases the court held that 'an unlimited gift of the income of a fund' passed the 
capital; in the other, that 'a gift of the income of the land, unrestricted, is simply a gift of the fee simple of the 
land.'  So, in Fox v. Phelps, 17 Wend. 393, 402, Justice Bronson, speaking for the court, said: 'An unlimited 
disposition of rents and profits or income of an estate will sometimes carry the estate itself.  Kerry v. Derrick, 
Cro. Jac. 104; Phillips v. Chamberlaine, 4 Ves. 51.  In Newland v. Shephard, 2 P. Wms. 194, a devise of the 
produce and interest of the estate to certain grandchildren for a limited period was held to pass the estate 
itself.  But the authority of this case was denied by Lord Hardwicke in Fonnereau v. Fonnereau, 3 Atk. 316.  
The rule cannot apply where, as in this case, the rents and profits are only given for a limited period.  Earl v. 
Grim, 1 Johns. Ch. 494.'  But who will say that a devise of rent already due, or profits already earned, is a 
devise of the land itself?  Or who would say that a devise of rents, profits, or income of land for any period 
expressly limited, would pass the fee or the ownership of the land itself?  The statute under examination in 
these causes expires by its own terms at the end of five years.  It imposes an annual tax on the income of 
lands received the preceding year.  It does not touch the lands themselves, nor interfere with their sale at the 
pleasure of the owner.  It does not apply to lands from which no rent is derived. It gives no lien upon the 
lands to secure the payment of the duty laid on rents that may accrue to the landlord from them.  It does not 
apply to rents due and payable by contract, and not collected, but only to such as are received by the 
taxpayer.  But whether a grant or devise, with or without limitation or restriction, as to time, of the rents and 
profits or of the income of land, passes the land itself, is wholly immaterial in the present causes.  We are 
dealing here with questions relating to taxation for public purposes of income from rents, and not with any 
question as to the passing of title, by deed or will, to the real estate from which such rents may arise. 

It has been well observed, on behalf of the government, that rents have nothing in common with land; that 
taking wrongful possession of land is trespass, while the taking of rent may, under some circumstances, be 
stealing; that the land goes to the heir, while the rent money goes to the personal representative; one has a 
fixed situs, while the other may be determined by law, but generally is that of the owner; that one is taxed, 
and can be taxed only, by the sovereignty within which it lies, while the other may be taxed, and can be taxed 
only, by the sovereignty under whose dominion the owner is; that a tax on land is generally a lien on the land, 
while that on personalty almost universally is not; and that, in their nature, lands and rents arising from land 
have not a single attribute in common.  A tax on land reaches the land itself, whether it is rented or not.  The 
citizen's residence may be reached by a land tax, although he derives no rent from it.  But a duty on rents will 
not reach him, unless he rents his residence to some one else, and receives the rent.  A tax with respect to the 
money that a landlord receives for rent is personal to him, because it relates to his revenue from a designated 
source, and does not, in any sense,--unless it be otherwise provided by statute,--rest on the land.  The tax in 
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question was laid without reference to the land of the taxpayer, for the amount of rent is a subject of contract, 
and is not always regulated by the intrinsic value of the source from which the rent arises.  In its essence, it is 
a tax with reference only to income received. 

But the court, by its judgment just rendered, goes far in advance, not only of its former decisions, but of any 
decision heretofore rendered by an American court.  Adhering to what was heretofore adjudged in these cases 
in respect of the taxation of income arising from real estate, it now adjudges, upon the same grounds on 
which it proceeds in reference to real estate and the income derived therefrom, that a tax 'on personal 
property,' or on the yield or income of personal property, or on capital in personalty held for the purpose of 
income, or ordinarily yielding income, and on the income therefrom, or on the income from 'invested 
personal property, bonds, stocks, investments of all kinds,' is a direct tax, within the meaning of the 
constitution, which cannot be imposed by congress unless it be apportioned among the states on the basis of 
population. 

I cannot assent to the view that visible, tangible personal property is not subject to a national tax under the 
rule of uniformity, whether such uniformity means only territorial uniformity, or equality of right among all 
taxpayers of the same class.  When direct taxes are restricted to capitation taxes and taxes on land, taxation, in 
either form, is limited to subjects always found whereever population is found, and which cannot be 
consumed or destroyed.  They are subjects which can always be seen and inspected by the assessor, and have 
immediate connection with the country and its soil throughout its entire limits.  Not so with personal 
property.  In Bank v. Fenno, above cited, it was said that personal property had never been regarded by 
congress as subject to 'direct taxes,' although it was said that, in the opinion of some statesmen at the time of 
the adoption of the constitution, direct taxes 'perhaps' included such as might be levied 'by valuation and 
assessment of personal property upon general lists,' or, as expressed by Hamilton in his argument in the 
Hylton Case, 'general assessments, whether on the whole property of individuals, or on their whole real or 
personal estate.' 7 Hamilton's Works, 848.  The statute now before us makes no provision for the taxation of 
personal property by valuation and assessment upon general lists. 

In the Hylton Case this court--proceeding, as I think, upon a sound interpretation of the constitution, and in 
accordance with historical evidence of great cogency--unanimously held that an act imposing a specific duty 
on carriages for the conveyance of persons was a valid exercise of the power to lay and collect duties, as 
distinguished from direct taxes.  The majority of the court now sustain the position taken by Madison, who 
insisted that such a duty was a 'direct tax,' within the meaning of the constitution.  So much pains would not 
have been taken to bring out his view of direct taxes, unless to indicate this court's approval of them, 
notwithstanding a contrary interpretation of the constitution had been announced and acted upon for nearly 
100 years.  It must be assumed, therefore, that the court, as now constituted, would adjudge to be 
unconstitutional not only any act like that of 1794, laying specific duties on carriages without apportioning 
the same among the states, but acts similar to those of 1815, laying duties, according to the rule of uniformity, 
upon specific personal property owned or manufactured in this country. 

In my judgment,--to say nothing of the disregard of the former adjudications of this court, and of the settled 
practice of the government,--this decision may well excite the gravest apprehensions.  It strikes at the very 
foundations of national authority, in that it denies to the general government a power which is or may become 
vital to the very existence and preservation of the Union in a national emergency, such as that of war with a 
great commercial nation, during which the collection of all duties upon imports will cease or be materially 
diminished.  It tends to re-establish that condition of helplessness in which congress found itself during the 
period of the Articles of Confederation, when it was without authority, by laws operating directly upon 
individuals, to lay and collect, through its own agents, taxes sufficient to pay the debts and defray the 
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expenses of government, but was dependent in all such matters upon the good will of the states, and their 
promptness in meeting requisitions made upon them by congress. 

Why do I say that the decision just rendered impairs or menaces the national authority?  The reason is so 
apparent that it need only be stated.  In its practical operation this decision withdraws from national taxation 
not only all incomes derived from real estate, but tangible personal property, 'invested personal property, 
bonds, stocks, investments of all kinds,' and the income that may be derived from such property.  This results 
from the fact that, by the decision of the court, all such personal property and all incomes from real estate and 
personal property are placed beyond national taxation otherwise than by apportionment among the states on 
the basis simply of population.  No such apportionment can possibly be made without doing gross injustice to 
the many for the benefit of the favored few in particular states.  Any attempt upon the part of congress to 
apportion among the states, upon the basis simply of their population, taxation of personal property or of 
incomes, would tend to arouse such indignation among the freemen of America that it would never be 
repeated.  When, therefore, this court adjudges, as it does now adjudge, that congress cannot impose a duty or 
tax upon personal property, or upon income arising either from rents of real estate or from personal property, 
including invested personal property, bonds, stocks, and investments of all kinds, except by apportioning the 
sum to be so raised among the states according to population, it practically decides that, without an 
amendment of the constitution,--two-thirds of both houses of congress and three-fourths of the states 
concurring,--such property and incomes can never be made to contribute to the support of the national 
government. 

But this is not all.  The decision now made may provoke a contest in this country from which the American 
people would have been spared if the court had not overturned its former adjudications, and had adhered to 
the principles of taxation under which our government, following the repeated adjudications of this court, has 
always been administered.  Thoughtful, conservative men have uniformly held that the government could not 
be safely administered except upon principles of right, justice, and equality, without discrimination against 
any part of the people because of their owning or not owning visible property, or because of their having or 
not having incomes from bonds and stocks.  But, by its present construction of the constitution, the court, for 
the first time in all its history, declares that our government has been so framed that, in matters of taxation for 
its support and maintenance, those who have incomes derived from the renting of real estate, or from the 
leasing or using of tangible personal property, or who own invested personal property, bonds, stocks, and 
investments of whatever kind, have privileges that cannot be accorded to those having incomes derived from 
the labor of their hands, or the exercise of their skill, or the use of their brains.  Let me illustrate this. In the 
large cities or financial centers of the country there are persons deriving enormous incomes from the renting 
of houses that have been erected, not to be occupied by the owner, but for the sole purpose of being rented. 
Near by are other persons, trusts, combinations, and corporations, possessing vast quantities of personal 
property, including bonds and stocks of railroad, telegraph, mining, telephone, banking, coal, oil, gas, and 
sugar- refining corporations, from which millions upon millions of income are regularly derived.  In the same 
neighborhood are others who own neither real estate, nor invested personal property, nor bonds, nor stocks of 
any kind, and whose entire income arises from the skill and industry displayed by them in particular callings, 
trades, or professions, or from the labor of their hands, or the use of their brains.  And it is now the law, as 
this day declared, that under the constitution, however urgent may be the needs of the government, however 
sorely the administration in power may be pressed to meet the moneyed obligations of the nation, congress 
cannot tax the personal property of the country, nor the income arising either from real estate or from 
invested personal property, except by a tax apportioned among the states, on the basis of their population, 
while it may compel the merchant, the artisan, the workman, the artist, the author, the lawyer, the physician, 
even the minister of the Gospel, no one of whom happens to own real estate, invested personal property, 
stocks, or bonds, to contribute directly from their respective earnings, gains, and profits, and under the rule of 
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uniformity or equality, for the support of the government. 

The attorney general of the United States very appropriately said that the constitutional exemption from 
taxation of incomes arising from the rents of real estate, otherwise than by a direct tax, apportioned among 
the states on the basis of numbers, was a new theory of the constitution, the importance of which to the whole 
country could not be exaggerated.  If any one has questioned the correctness of that view of the decision 
rendered on the original hearing, it ought not again to be questioned, now that this court has included in the 
constitutional exemption from the rule of uniformity the personal property of the country and incomes 
derived from invested personal property.  If congress shall hereafter impose an income tax in order to meet 
the pressing debts of the nation, and to provide for the necessary expenses of the government, it is advised, by 
the judgment now rendered, that it cannot touch the income from real estate nor the income from personal 
property, invested or uninvested, except by apportionment among the states on the basis of population.  
Under that system the people of a state containing 1,000,000 of inhabitants, who receive annually 
$20,000,000 of income from real and personal property, would pay no more than would be exacted from the 
people of another state, having the same number of inhabitants, but who receive income from the same kind 
of property of only $5,000,000.  If this new theory of the constitution (as I believe it to be), if this new 
departure from the safe way marked out by the fathers, and so long followed by this court, is justified by the 
fundamental law, the American people cannot too soon amend their constitution. 

It was said in argument that the passage of the statute imposing this income tax was an assault by the poor 
upon the rich, and by much eloquent speech this court has been urged to stand in the breach for the protection 
of the just rights of property against the advancing hosts of socialism.  With the policy of legislation of this 
character the court has nothing to do.  That is for the legislative branch of the government.  It is for congress 
to determine whether the necessities of the government are to be met, or the interests of the people subserved, 
by the taxation of incomes.  With that determination, so far as it rests upon grounds of expediency or public 
policy, the courts can have no rightful concern.  The safety and permanency of our institutions demand that 
each department of government shall keep within its legitimate sphere as defined by the supreme law of the 
land.  We deal here only with questions of law.  Undoubtedly, the present law contains exemptions that are 
open to objection, but, for reasons to be presently stated, such exemptions may be disregarded without 
invalidating the entire law, and the property so exempted may be reached under the general provisions of the 
statute.  Huntington v. Worthen, 120 U. S. 102, 7 Sup. Ct. 469. 

If it were true that this legislation, in its important aspects and in its essence, discriminated against the rich, 
because of their wealth, the court, in vindication of the equality of all before the law, might well declare that 
the statute was not an exercise of the power of taxation, but was repugnant to those principles of natural right 
upon which our free institutions rest, and therefore was legislative spoliation, under the guise of taxation. But 
it is not of that character.  There is no foundation for the charge that this statute was framed in sheer hostility 
to the wealth of the country.  The provisions most liable to objection are those exempting from taxation large 
amounts of accumulated capital, particularly that represented by savings banks, mutual insurance companies, 
and loan associations.  Surely, such exemptions do not indicate sympathy on the part of the legislative branch 
of the government with the pernicious theories of socialism, nor show that congress had any purpose to 
despoil the rich. 

In this connection, and as a ground for annulling the provisions taxing incomes, counsel for the appellant 
refers to the exemption of incomes that do not exceed $4,000.  It is said that such an exemption is too large in 
amount. That may be conceded.  But the court cannot for that reason alone declare the exemption to be 
invalid.  Every one, I take it, will concede that congress, in taxing incomes, may rightfully allow an 
exemption in some amount. That was done in the income tax laws of 1861 and in subsequent laws, and was 
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never questioned.  Such exemptions rest upon grounds of public policy, of which congress must judge, and of 
which this court cannot rightfully judge; and that determination cannot be interfered with by the judicial 
branch of the government, unless the exemption is of such a character and is so unreasonably large as to 
authorize the court to say that congress, under the pretense merely of legislating for the general good, has put 
upon a few persons burdens that, by every principle of justice and under every sound view of taxation, ought 
to have been placed upon all or upon the great mass of the people.  If the exemption had been placed at 
$1,500 or even $2,000, few, I think, would have contended that congress, in so doing, had exceeded its 
powers.  In view of the increased cost of living at this day, as compared with other times, the difference 
between either of those amounts and $4,000 is not so great as to justify the courts in striking down all of the 
income tax provisions.  The basis upon which such exemptions rest is that the general welfare requires that in 
taxing incomes such exemption should be made as will fairly cover the annual expenses of the average 
family, and thus prevent the members of such families becoming a charge upon the public.  The statute allows 
corporations, when making returns of their net profits or income, to deduct actual operating and business 
expenses.  Upon like grounds, as I suppose, congress exempted incomes under $4,000. 

I may say, in answer to the appeals made to this court, to vindicate the constitutional rights of citizens owning 
large properties and having large incomes, that the real friends of property are not those who would exempt 
the wealth of the country from bearing its fair share of the burdens of taxation, but rather those who seek to 
have every one, without reference to his locality contribute from his substance, upon terms of equality with 
all others, to the support of the government.  There is nothing in the nature of an income tax per se that 
justifies judicial opposition to it upon the ground that it illegally discriminates against the rich, or imposes 
undue burdens upon that class. There is no tax which, in its essence, is more just and equitable than an 
income tax.  If the statute imposing it allows only such exemptions as are demanded by public considerations, 
and are consistent with the recognized principles of the equality of all persons before the law, and, while 
providing for its collection in ways that do not unnecessarily irritate and annoy the taxpayer, reaches the 
earnings of the entire property of the country, except governmental property and agencies, and compels those, 
whether individuals or corporations, who receive such earnings, to contribute therefrom a reasonable amount 
for the support of the common government of all. 

We are told in argument that the burden of this income tax, if collected, will fall, and was imposed that it 
might fall, almost entirely upon the people of a few states, and that it has been imposed by the votes of 
senators and representatives of states whose people will pay relatively a very small part of it.  This 
suggestion, it is supposed, throws light upon the construction to be given to the constitution, and constitutes a 
sufficient reason why this court should strike down the provision that congress has made for an income tax.  
It is a suggestion that ought never to have been made in a court of justice.  But it seems to have received some 
consideration; for it is said that the grant of the power to lay and collect direct taxes was in the belief of the 
framers of the constitution that it would not be exercised 'unfairly and discriminately, as to particular states or 
otherwise, by a mere majority vote, possibly of those whose constituents were intentionally not subjected to 
any part of the burden.'  It is cause for profound regret that it has been deemed appropriate to intimate that the 
law now before us had its origin in a desire upon the part of a majority in the two houses of congress to 
impose undue burdens upon the people of particular states. 

I am unable to perceive that the performance of our duty should depend, in any degree, upon an inquiry as to 
the residence of the persons who are required by the statute to pay this income tax.  If, under the bounty of the 
United States, or the beneficent legislation of congress, or for any other reason, some parts of the country 
have outstripped other parts in population and wealth, that surely is no reason why people of the more 
favored states should not share in the burdens of government alike with the people of all the states of the 
Union.  Is a given body of people in one part of the United States, although owning vast properties, from 
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which many millions are regularly derived, of more consequence in the eye of the constitution or of the 
judicial tribunals than the like number of people in other parts of the country who do not enjoy the same 
prosperity?  Arguments that rest upon favoritism by the lawmaking power to particular sections of the 
country, and to mere property, or to particular kinds of property, do not commend themselves to my mind; for 
they cannot but tend to arouse a conflict that may result in giving life, energy, and power as well to those in 
our midst who are eager to array section against section as to those, unhappily not few in number, who are 
without any proper idea of our free institutions, and who have neither respect for the rights of property nor 
any conception of what is liberty regulated by law. 

It is said that if the necessity exists for the general government to raise by direct taxation a given sum of 
money, in addition to the revenue from duties, imposts, and excises, the quota of each state can be 
apportioned on the basis of the census, and the government can proceed to assess the amount to be raised on 
all the real and personal property, as well as the income, of all persons in the state, and collect the tax, if the 
state does not in the meantime pay its quota, and then reimburse itself, by collecting the amount paid by it, 
according to its own system and in its own way.  Of course, it is not difficult to understand that a direct tax, 
when assessed, may be collected by the general government without waiting for the states to pay the sum 
apportioned to their people, or that time may be given to the states to pay such amounts.  But that view does 
not meet the argument that the assessment and collection of a direct tax on incomes--such tax being 
apportioned on the basis merely of numbers in the respective states--were never contemplated by the framers 
of the constitution. Whether such a tax be collected by the general government through its own agents, or by 
the state, from such of the people as have incomes subject to the tax imposed, is immaterial to the discussion.  
In either case the gross injustice that would result would be the same. 

If congress should lay a tax of a given aggregate amount on incomes (above a named sum) from every 
taxable source, and apportion the same among the states on the basis of numbers, could any state be expected 
to assume and pay the sum assigned to it, and then proceed to reimburse itself by taxing all the property, real 
and personal, within its limits, thereby compelling those who have no taxable incomes to contribute from 
their means to pay taxes assessed upon those who have taxable incomes?  Wouldany state use money 
belonging to all of its people for the purpose of discharging taxes due from or assessed against a part of 
them?  Is it not manifest that a national tax laid on incomes or on specific personal property, if apportioned 
among the states on the basis of population, might be ruinous to the people of those states in which the 
number having taxable incomes, or  who owned that particular kind of property, were relatively few when the 
entire population of the state is taken into account?  So diversified are the industries of  the states composing 
the Union that, if the government should select particular subjects or products for taxation, and apportion the 
sum to be raised among the states, according to their population, the amount paid by some of the states would 
be out of all proportion of the quantity or value of such products within their respective limits. 

It has been also said, or rather it is intimated, that the framers of the constitution intended that the power to 
lay direct taxes should only be exercised in time of war, or in great emergencies, and that a tax on incomes is 
not justified in times of peace.  Is it to be understood that the courts may annul an act of congress imposing a 
tax on incomes whenever, in their judgment, such legislation is not demanded by any public emergency or 
pressing necessity?  Is a tax on incomes permissible in a time of war, but unconstitutional in a time of peace?  
Is the judiciary to supervise the action of the legislative branch of the government upon questions of public 
policy? Are they to override the will of the people, as expressed by their chosen servants, because, in their 
judgment, the particular means employed by congress in execution of the powers conferred by the 
constitution are not the best that could have been devised, or are not absolutely necessary to accomplish the 
objects for which the government was established? 
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It is further said that the withdrawal from national taxation, except by apportionment among the states on the 
basis of numbers, of personal property, bonds, stocks, and investments of all kinds, and the income arising 
therefrom, as well as the income derived from real estate, is intrinsically just, because all such property and 
all such incomes can be made to bear, and do bear, their share of the burdens that come from state taxation.  
But those who make this argument forget that all the property which, by the decision now rendered, remains 
subject to national taxation by the rule of uniformity, is also subject to be taxed by the respective states.  
Incomes arising from trades, employments, callings, and professions can be taxed, under the rule of 
uniformity or equality, by both the national government and the respective state governments; while incomes 
from property, bonds, stocks, and investments cannot, under the present decision, be taxed by the national 
government except under the impracticable rule of apportionment among the states according to population.  
No sound reason for such a discrimination has been or can be suggested. 

I am of opinion that with the exception of capitation and land taxes, and taxes on exports from the states and 
on the property and instrumentalities of the states, the government of the Union, in order to pay its debts and 
provide for the common defense and the general welfare, and under its power to lay and collect taxes, duties, 
imposts, and excises, may reach, under the rule of uniformity, all property and property rights, in whatever 
state they may be found.  This is as it should be, and as it must be, if the national government is to be 
administered upon principles of right and justice, and is to accomplish the beneficent ends for which it was 
established by the people of the United States.  The authority to sustain itself, and, by its own agents and 
laws, to execute the powers granted to it, are the features that particularly distinguish the present government 
from the Confederation, which Washington characterized as 'a half-starved, limping government,' that was 
'always moving upon crutches, and tottering at every step.'  The vast powers committed to the present 
government may be abused, and taxes may be imposed by congress which the public necessities do not in fact 
require, or which may be forbidden by a wise policy.  But the remedy for such abuses is to be found at the 
ballot box, and in a wholesome public opinion, which the representatives of the people will not long, if at all, 
disregard, and not in the disregard by the judiciary of powers that have been committed to another branch of 
the government. 

I turn now to another part of these cases.  The majority having decided that the income tax provisions of the 
statute in question are unconstitutional in so far as they impose a tax on income derived from rents, or on 
income derived from personal property, including invested personal property, the conclusion has been 
reached that all the income tax provisions of the statute-- those that are valid as well as those held to be 
invalid--must be held inoperative and void.  And so the judgment now to be entered takes from the 
government the entire revenue that congress expected to raise by the taxation of incomes.  This revenue, 
according to all the estimates submitted to us in argument, would not have been less than $30,000,000.  Some 
have estimated that it would amount to $40,000,000 or $50,000,000. 

The ground upon which the court now strikes down all the provisions of the statute relating in anywise to 
incomes is that it cannot be assumed that congress would have provided for an income tax at all, if it had been 
known or believed that the provisions taxing incomes from rents and from invested personal property were 
unconstitutional and void. 

In Allen v. Louisiana, 103 U. S. 80, 83, this court said that it was an elementary principle 'that the same 
statute may be in part constitutional and in part unconstitutional, and that, if the parts are wholly independent 
of each other, that which is constitutional may stand, while that which is unconstitutional will be rejected.' 
'The point to be determined in all such cases,' the court further said, 'is whether the unconstitutional 
provisions are so connected with the general scope of the law as to make it impossible, if they are stricken 
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out, to give effect to what appears to have been the intent of the legislature.' 

A leading case on this subject is Huntington v. Worthen, 120 U. S. 102, 7 Sup. Ct. 469.  The constitution of 
Arkansas of 1874 provided that all property subject to taxation should be taxed according to its value, to be 
ascertained in such manner as the general assembly might direct, making the same equal and uniform 
throughout the state, and that no one species of property from which a tax may be collected should be taxed 
higher than another species of property of equal value.  The constitution of the state further declared that all 
laws exempting property from taxation other than as provided in that instrument should be void.  No part of 
the property of railroad companies was exempted by the constitution from taxation.  A subsequent statute 
provided for the taxation of the property of railroad companies, excepting, however, from the schedule of 
property required to be returned 'embankments, turnouts, cuts, ties, trestles, or bridges.'  This court held that 
the exemption of these items of railroad property was invalid, and the question arose whether the statute 
could be enforced.  This court said:  'The unconstitutional part of the statute was separable from the 
remainder.  The statute declared that, in making its statement of the value of its property, the railroad 
company should omit certain items.  That clause being held invalid, the rest remained unaffected, and could 
not be fully carried out.  An exemption which was invalid was alone taken from it.  It is only when different 
clauses of an act are so dependent upon each other that it is evident the legislature would not have enacted 
one of them without the other--as when the two things provided are necessary parts of one system--the whole 
act will fall with the invalidity of one clause. When there is no such connection and dependency, the act will 
stand, though different parts of it are rejected.' 

It should be observed that the legislature of Arkansas evinced a purpose not to tax embankments, turn-outs, 
cuts, ties, trestles, or bridges, and yet their exemption of those items was disregarded, and such property was 
taxed.  The same rule could be applied to the present statute. 

The opinion and judgment of the court on the original hearing of these cases annulled only so much of the 
statute as laid a duty on incomes derived from rents.  The opinion and judgment on this rehearing annuls also 
so much of the statute as lays a duty on the yield or income derived from personal property, including 
invested personal property, bonds, stocks, and investments of all kinds.  I recognize that, with all these parts 
of the statute stricken out, the law would operate unequally and unjustly upon many of the people.  But I do 
not feel at liberty to say that the balance of the act relating to incomes from other and distinct sources must 
fall.  It seems to me that the cases do not justify the conclusion that all the income tax sections of the statute 
must fall because some of them are declared to be invalid.  Those sections embrace a large number of taxable 
subjects that do not depend upon, and have no necessary connection whatever with, the sections or clauses 
relating to income from rents of land and from personal property.  As the statute in question states that its 
principal object was to reduce taxation and provide revenue, it must be assumed that such revenue is needed 
for the support of the government, and therefore its sections, so far as they are valid, should remain, while 
those that are invalid should be disregarded. The rule referred to in the cases above cited should not be 
applied with strictness where the law in question is a general law providing a revenue for the government.  
Parts of the statute being adjudged to be void, the injustice done to those whose incomes may be reached by 
those provisions of the statute that are not declared to be, in themselves, invalid, could in some way be 
compensated by subsequent legislation. 

If the sections of the statute relating to a tax upon incomes derived from other sources than rents and invested 
personal property are to fall because, and only because, those relating to rents and to income from invested 
personal property are invalid, let us see to what result such a rule may logically lead.  There is no distinct, 
separate statute providing for a tax upon incomes.  The income tax is prescribed by certain sections of a 
general statute known as the 'Wilson Tariff Act.'  The judgment just rendered defeats the purpose of congress 
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by taking out of the revenue not less than thirty millions, and possibly fifty millions, of dollars, expected to be 
raised by the duty on incomes.  We know from the official journals of both houses of congress that taxation 
on imports would not have been reduced to the extent it was by the Wilson act, except for the belief that that 
could be safely done if the country had the benefit of revenue derived from a tax on incomes.  We know, 
from official sources, that each house of congress distinctly refused to strike out the provisions imposing a tax 
on incomes.  The two houses indicated in every possible way that it must be a part of any scheme for the 
reduction of taxation, and for raising revenue for the support of the government, that (with certain specified 
exceptions) incomes arising from every kind of property, and from every trade and calling, should bear some 
of the burdens of the taxation imposed.  If the court knows, or is justified in believing, that congress would 
not have provided an income tax that did not include a tax on incomes from real estate and personal property, 
we are more justified in believing that no part of the Wilson act would have become a law without provision 
being made in it for an income tax.  If, therefore, all the income tax sections of the Wilson act must fall 
because some of them are invalid, does not the judgment this day rendered furnish ground for the contention 
that the entire act falls, when the court strikes from it all of the income tax provisions, without which, as 
every one knows, the act would never have been passed? 

But the court takes care to say that there is no question as to the validity of any part of the Wilson act, except 
those sections providing for a tax on incomes.  Thus something is saved for the support and maintenance of 
the government.  It, nevertheless, results that those parts of the Wilson act that survive the new theory of the 
constitution evolved by these cases are those imposing burdens upon the great body of the American people 
who derive no rents from real estate, and who are not so fortunate as to own invested personal property, such 
as the bonds or stocks of corporations, that hold within their control almost the entire business of the country. 

Such a result is one to be deeply deplored.  It cannot be regarded otherwise than as a disaster to the country.  
The decree now passed dislocates-- principally, for reasons of an economic nature--a sovereign power 
expressly granted to the general government, and long recognized and fully established by judicial decisions 
and legislative action.  It so interprets constitutional provisions, originally designed to protect slave property 
against oppressive taxation, as to give privileges and immunities never contemplated by the founders of the 
government. 

If the decision of the majority had stricken down all the income tax sections, either because of unauthorized 
exemptions, or because of defects that could have been remedied by subsequent legislation, the result would 
not have been one to cause anxiety or regret; for in such a case congress could have enacted a new statute that 
would not have been liable to constitutional objections.  But the serious aspect of the present decision is that, 
by a new interpretation of the constitution, it so ties the hands of the legislative branch of the government, 
that without an amendment of that instrument, or unless this court, at some future time, should return to the 
old theory of the constitution, congress cannot subject to taxation--however great the needs or pressing the 
necessities of the government--either the invested personal property of the country, bonds, stocks, and 
investments of all kinds, or the income arising from the renting of real estate or from the yield of personal 
property, except by the grossly unequal and unjust rule of apportionment among the states. Thus, undue and 
disproportioned burdens are placed upon the many, while the few, safely entrenched behind the rule of 
apportionment among the states on the basis of numbers, are permitted to evade their share of responsibility 
for the support of the government ordained for the protection of the rights of all. 

I cannot assent to an interpretation of the constitution that impairs and cripples the just powers of the national 
government in the essential matter of taxation, and at the same time discriminates against the greater part of 
the people of our country. 
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The practical effect of the decision to-day is to give to certain kinds of property a position of favoritism and 
advantage inconsistent with the fundamental principles of our social organization, and to invest them with 
power and influence that may be perilous to that portion of the American people upon whom rests the larger 
part of the burdens of the government, and who ought not to be subjected to the dominion of aggregated 
wealth any more than the property of the country should be at the mercy of the lawless. 

I dissent from the opinion and judgment of the court. 

Mr. Justice BROWN, dissenting. 

If the question what is and what is not a direct tax were now for the first time presented, I should entertain a 
grave doubt whether, in view of the definitions of a direct tax given by the courts and writers upon political 
economy during the present century, it ought not to be held to apply not only to an income tax, but to every 
tax, the burden of which is borne, both immediately and ultimately, by the person paying it.  It does not, 
however, follow that this is the definition had in mind by the framers of the constitution.  The clause that 
direct taxes shall be apportioned according to the population was adopted, as was said by Mr. Justice Paterson 
in Hylton v. U. S., 3 Dall. 171, to meet a demand on the part of the Southern states that representatives and 
direct taxes should be apportioned among the states according to their respective numbers.  In this connection 
he observes:  The provision was made in favor of the Southern states. They possessed a large number of 
slaves.  They had extensive tracts of territory, thinly settled, and not very productive.  A majority of the states 
had but few slaves, and several of them a limited territory, well settled, and in a high state of cultivation. The 
Southern states, if no provision had been introduced in the constitution, would have been wholly at the mercy 
of the other states.  Congress, in such case, might tax slaves, at discretion or arbitrarily, and land in every part 
of the Union, at the same rate or measure,--so much a head in the first instance, and so much an acre in the 
second.  To guard them against imposition in these particulars was the reason for introducing the clause in the 
constitution, which directs that representatives and direct taxes shall be apportioned among the states 
according to their respective numbers.' 

In view of the fact that the great burden of taxation among the several states is assessed upon real estate at a 
valuation, and that a similar tax was apparently an important part of the revenue of such states at the time the 
constitution was adopted, it is not unreasonable to suppose that this is the only undefined direct tax the 
framers of the constitution had in view when they incorporated this clause into that instrument.  The 
significance of the words 'direct taxes' was not so well understood then as it is now, and it is entirely probable 
that these words were used with reference to a generally accepted method of raising a revenue by tax upon 
real estate. 

That the rule of apportionment was adopted for a special and temporary purpose, that passed away with the 
existence of slavery, and that it should be narrowly construed, is also evident from the opinion of Mr. Justice 
Paterson, wherein he says that 'the constitution has been considered as an accommodating system; it was the 
effect of mutual compromises and concessions; it was the work of compromise.  The rule of apportionment is 
of this nature; it is radically wrong; it cannot be supported by any solid reasoning.  Why should slaves, who 
are a species of property, be represented more than any other property?  The rule ought not therefore to be 
extended by construction.  Again, numbers do not afford a just estimate or rule of wealth.  It is, indeed, a very 
uncertain and incompetent sign of opulence.  There is another reason against the extension of the principle 
laid down in the constitution.' 
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But, however this may be, I regard it as very clear that the clause requiring direct taxes to be apportioned to 
the population has no application to taxes which are not capable of apportionment according to population.  It 
cannot be supposed that the convention could have contemplated a practical inhibition upon the power of 
congress to tax in some way all taxable property within the jurisdiction of the federal government, for the 
purposes of a national revenue.  And, if the proposed tax were such that in its nature it could not be 
apportioned according to population, it naturally follows that it could not have been considered a direct tax, 
within the meaning of the clause in question.  This was the opinion of Mr. Justice Iredell in the Hylton Case, 
wherein he shows at considerable length the fact that the tax upon carriages, in question in that case, was not 
such as could be apportioned, and therefore was not a direct tax in the sense of the constitution. 'Suppose,' he 
said, 'ten dollars contemplated as a tax on each chariot or post chaise in the United States, and the number of 
both in all the states be computed at one hundred and five,--the number of representatives in congress; this 
would produce in the whole one thousand and fifty dollars.  The share of Virginia, being 19/105 parts, would 
be $190.  The share of Connecticut, being 7/105 parts, would be $70.  Then suppose Virginia had fifty 
carriages, Connecticut two, the share of Virginia being $190, this must, of course, be collected from the 
owners of carriages, and there would therefore be collected from each carriage $3.80.  The share of 
Connecticut being $70, each carriage would pay $35.  In fact, it needs no demonstration to show that taxes 
upon carriages or any particular article of personal property, apportioned to the population of the several 
states, would lead to the grossest inequalities, since the number of like articles in such states respectively 
might bear a greatly unequal proportion to the population.  This was also the construction put upon the clause 
by Mr. Justice Story in his work upon the Constitution (sections 955, 956). 

Applying the same course of reasoning to the income tax, let us see what the result would be.  By the census 
of 1890 the population of the United States was 62,622,250.  Suppose congress desired to raise by an income 
tax the same number of dollars, or the equivalent of one dollar from each inhabitant.  Under this system of 
apportionment, Massachusetts would pay $2,238,943.  South Carolina would pay $1,151,149.  Massachusetts 
has, however, $2,803,645,447 of property, with which to pay it, or $1,252 per capita, while South Carolina 
has but $400,911,303 of property, or $348 to each inhabitant.  Assuming that the same amount of property in 
each state represents a corresponding amount of income, each inhabitant of South Carolina would pay in 
proportion to his means three and one-half times as much as each inhabitant of Massachusetts.  By the same 
course of reasoning, Mississippi, with a valuation of $352 per capita, would pay four times as much as Rhode 
Island, with a valuation of $1,459 per capita. North Carolina, with a valuation of $361 per capita, would pay 
about four times as much, in proportion to her means, as New York, with a valuation of $1,430 per capita; 
while Maine, with a per capita valuation of $740, would pay about twice as much.  Alabama, with a valuation 
of $412, would pay nearly three times as much as Pennsylvania, with a valuation of $1,177 per capita.  In 
fact, there are scarcely two states that would pay the same amount in proportion to their ability to pay. 

If the states should adopt a similar system of taxation, and allot the amount to be raised among the different 
cities and towns, or among the different wards of the same city, in proportion to their population, the result 
would be so monstrous that the entire public would cry out against it.  Indeed, reduced to its last analysis, it 
imposes the same tax upon the laborer that it does upon the millionaire. 

So, also, whenever this court has been called upon to give a construction to this clause of the constitution, it 
has universally held the words 'direct taxes' applied only to capitation taxes and taxes upon land.  In the five 
cases most directly in point it was held that the following taxes were not direct, but rather in the nature of 
duty or excise, viz.:  A tax upon carriages (Hylton v. U. S., 3 Dall. 171); a tax upon the business of insurance 
companies (Insurance Co. v. Soule, 7 Wall. 433); a tax of 10 per cent. upon the notes of state banks held by 
national banks (Bank v. Fenno, 8 Wall. 533); a tax upon the devolution of real estate (Scholey v. Rew, 23 
Wall. 331); and, finally, a general income tax was broadly upheld in Springer v. U. S., 102 U. S. 586.  These 
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cases, consistent and undeviating as they are, and extending over nearly a century of our national life, seem to 
me to establish a canon of interpretation which it is now too late to overthrow, or even to question.  If there be 
any weight at all to be given to the doctrine of stare decisis, it surely ought to apply to a theory of 
constitutional construction, which has received the deliberate sanction of this court in five cases, and upon the 
faith of which congress has enacted two income taxes at times when, in its judgment, extraordinary sources of 
revenue were necessary to be made available. 

I have always entertained the view that, in cases turning upon questions of jurisdiction, or involving only the 
rights of private parties, courts should feel at liberty to settle principles of law according to the opinions of 
their existing members, neither regardless of nor implicitly bound by prior decisions, subject only to the 
condition that they do not require the disturbance of settled rules of property.  There are a vast number of 
questions, however, which it is more important should be settled in some way than that they should be settled 
right, and, once settled by the solemn adjudication of the court of last resort, the legislature and the people 
have a right to rely upon such settlement as forever fixing their rights in that connection.  Even 'a century of 
error' may be less pregnant with evil to the state than a long-deferred discovery of the truth.  I cannot 
reconcile myself to the idea that adjudications thus solemnly made, usually by a unanimous court, should now 
be set aside by reason of a doubt as to the correctness of those adjudications, or because we may suspect that 
possibly the cases would have been otherwise decided if the court had had before it the wealth of learning 
which has been brought to bear upon the consideration of this case. Congress ought never to legislate, in 
raising the revenues of the government, in fear that important laws like this shall encounter the veto of this 
court through a change in its opinion, or be crippled in great political crises by its inability to raise a revenue 
for immediate use.  Twice in the history of this country such exigencies have arisen, and twice has congress 
called upon the patriotism of its citizens to respond to the imposition of an income tax,-- once in the throes of 
civil war, and once in the exigency of a financial panic, scarcely less disastrous.  The language of Mr. Justice 
Baldwin, in Grignon's Lessee v. Astor, 2 How. 319, 343, though referring to a different class of cases, seems 
to me perfectly apposite to the one under consideration:  'We do not deem it necessary, now or hereafter, to 
retrace the reasons or the authorities on which the decisions of this court in that or the cases which preceded it 
rested.  They are founded on the oldest and most sacred principles of the common law. Time has consecrated 
them; the courts of the states have followed, and this court has never departed from, them.  They are rules of 
property upon which the repose of the country depends.  Titles acquired under the proceedings of courts of 
competent jurisdiction must be deemed inviolable in collateral action, or none can know what is his own.' 

It must be admitted, however, that in none of these cases has the question been directly presented as to what 
are taxes upon land, within the meaning of the constitutional provision.  Notwithstanding the authorities cited 
upon this point by the attorney general, notably, Jeffrey's Case, 5 Coke, 67; Theed v. Starkey, 8 Mod. 314; 
Case v. Stephens, Fitzg. 297; Palmer v. Power. 4 Ir. C. L. 191; and Van Rensselaer v. Dennison, 8 Barb. 23,--
to the effect that a tax upon a person with respect to his land, or the profits of his land, is not a tax upon the 
land itself, I regard the doctrine as entirely well settled in this court that a tax upon an incident to a prohibited 
thing is a tax upon the thing itself, and, if there be a total want of power to tax the thing, there is an equal 
want of power to tax the incident.  A summary of the cases upon this point may not be inappropriate in this 
connection.  Thus, in Brown v. Maryland, 12 Wheat. 419, a license tax upon an importer was held to be 
invalid, as a tax upon imports; in Weston v. City of Charleston, 2 Pet. 449, a tax upon stock for loans to the 
United States was held invalid, as a tax upon the functions of the government; in Dobbins v. Commissioners 
of Erie Co., 16 Pet. 435, a state tax on the salary of an office invalid, as a tax upon the office itself; in the 
Passenger Cases, 7 How. 283, a tax upon alien passengers arriving in ports of the state was held void, as a tax 
upon commerce; in Almy v. California, 24 How. 169, a stamp tax upon bills of lading was held to be a tax 
upon exports; in Crandall v. Nevada, 6 Wall. 35, a tax upon railroads and stage companies, for every 
passenger carried out of the state, was held to be a tax on the passenger, for the privilege of passing through 
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the state; in Pickard v. Car Co., 117 U. S. 34, 6 Sup. Ct. 635, a tax upon Pullman cars running between 
different states was held to be bad, as a tax upon interstate commerce; and in Leloup v. Port of Mobile, 8 Sup. 
Ct. 1380, a similar ruling was made with regard to a license tax for telegraph companies; and finally, in Cook 
v. Pennsylvania, 97 U. S. 566, a tax upon the sales of goods was held to be a tax upon the goods themselves. 
Indeed, cases to the same effect are almost innumerable.  In the light of these cases, I find it impossible to 
escape the conclusion that a tax upon the rents or income of real estate is a tax upon the land itself. 

But this does not cover the whole question.  To bring the tax within the rule of apportionment, it must not 
only be a tax upon land, but it must be a direct tax upon land.  The constitution only requires that direct taxes 
be laid by the rule of apportionment.  We have held that direct taxes include, among others, taxes upon land, 
but it does not follow from these premises that every tax upon land is a direct tax.  A tax upon the product of 
land, whether vegetable, animal, or mineral, is in a certain sense, and perhaps within the decisions above 
mentioned, a tax upon the land.  'For,' as Lord Coke said, 'what is the land but the profits thereof?'  But it 
seems to me that it could hardly be seriously claimed that a tax upon the crops and cattle of the farmer, or the 
coal and iron of the miner, though levied upon the property while it remained upon the land, was a direct tax 
upon the land.  A tax upon the rent of land, in my opinion, falls within the same category.  It is rather a 
difference in the name of the thing taxed, than in the principle of the taxation.  The rent is no more directly 
the outgrowth or profit of the land than the crops or the coal, and a direct tax upon either is only an indirect 
tax upon the land.  While, within the cases above cited, it is a tax upon land, it is a direct tax only upon one of 
the many profits of land, and is not only not a direct tax upon the land itself, but is also subject to the other 
objection, that it is, in its nature, incapable of apportionment according to population. 

It is true that we have often held that what cannot be done directly cannot be done indirectly, but this applies 
only when it cannot be done at all, directly or indirectly; but if it can be done directly in one manner, i. e. by 
the rule of apportionment, it does not follow that it may not be done indirectly in another manner.  There is no 
want of power on the part of congress to tax land, but in exercising that power it must impose direct taxes by 
the rule of apportionment.  The power still remains, however, to impose indirect taxes by the rule of 
uniformity.  Being of opinion that a tax upon rents is an indirect tax upon lands, I am driven to the conclusion 
that the tax in question is valid. 

The tax upon the income of municipal bonds falls obviously within the other category,--of an indirect tax 
upon something which congress has no right to tax at all,--and hence is invalid.  Here is a question, not of the 
method of taxation, but of the power to subject the property to taxation in any form.  It seems to me that the 
cases of Collector v. Day, 11 Wall. 113, holding that it is not competent for congress to impose a tax upon the 
salary of a judicial officer of a state; McCulloch v. Maryland, 4 Wheat. 316, holding that a state could not 
impose a tax upon the operation of the Bank of the United States; and U. S. v. Baltimore & O. R. Co., 17 
Wall. 322, holding that a municipal corporation is a portion of the sovereign power of the state, and is not 
subject to taxation by congress upon its municipal revenues; Railroad Co. v. Price Co., 133 U. S. 469, 10 Sup. 
Ct. 341, holding that no state has the power to tax the property of the United States within its limits; and Van 
Brocklin v. Tennessee, 117 U. S. 121, 6 Sup. Ct. 670, to the same effect,-- apply, mutatis mutandis, to the 
bonds in question, and the tax upon them must therefore be invalid. 

There is, in certain particulars, a want of uniformity in this law, which may have created in the minds of some 
the impression that it was studiously designed, not only to shift the burden of taxation upon the wealthy class, 
but to exempt certain favored corporations from its operation.  There is certainly no want of uniformity, 
within the meaning of the constitution, since we have repeatedly held that the uniformity there referred to is 
territorial only. Loughborough v. Blake, 5 Wheat. 317; Head-Money Cases, 112 U. S. 580, 5 Sup. Ct. 247.  In 
the words of the constitution, the tax must be uniform 'throughout the United States.' 
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Irrespective, however, of the constitution, a tax which is wanting in uniformity among members of the same 
class is, or may be, invalid.  But this does not deprive the legislature of the power to make exemptions, 
provided such exemptions rest upon some principle, and are not purely arbitrary, or created solely for the 
purpose of favoring some person or body of persons.  Thus in every civilized country there is an exemption of 
small incomes, which it would be manifest cruelty to tax, and, the power to make such exemptions once 
granted, the amount is within the discretion of the legislature, and, so long as that power is not wantonly 
abused, the courts are bound to respect it.  In this law there is an exemption of $4,000, which indicates a 
purpose on the part of congress that the burden of this tax should fall on the wealthy, or at least upon the well-
to-do.  If men who have an income or property beyond their pressing needs are not the ones to pay taxes, it is 
difficult to say who are; in other words, enlightened taxation is imposed upon property, and not upon 
persons.  Poll taxes, formerly a considerable source of revenue, are now practically obsolete.  The exemption 
of $4,000 is designed, undoubtedly, to cover the actual living expenses of the large majority of families, and 
the fact that it is not applied to corporations is explained by the fact that corporations have no corresponding 
expenses.  The expenses of earning their profits are, of course, deducted in the same manner as the 
corresponding expenses of a private individual are deductible from the earnings of his business.  The moment 
the profits of a corporation are paid over to the stockholders, the exemption of $4,000 attaches to them in the 
hands of each stockholder. 

The fact that savings banks and mutual insurance companies, whose profits are paid to policy holders, are 
exempted, is explicable on the theory (whether a sound one or not, I need not stop to inquire) that these 
institutions are not, in their original conception, intended as schemes for the accumulation of money; and if 
this exemption operates as an abuse in certain cases, and with respect to certain very wealthy corporations, it 
is probable that the recognition of such abuses was necessary to the exemption of the whole class. 

It is difficult to overestimate the importance of these cases.  I certainly cannot overstate the regret I feel at the 
disposition made of them by the court.  It is never a light thing to set aside the deliberate will of the 
legislature, and in my opinion it should never be done, except upon the clearest proof of its conflict with the 
fundamental law.  Respect for the constitution will not be inspired by a narrow and technical construction 
which shall limit or impair the necessary powers of congress.  Did the reversal of these cases involve merely 
the striking down of the inequitable features of this law, or even the whole law, for its want of uniformity, the 
consequences would be less serious; but, as it implies a declaration that every income tax must be laid 
according to the rule of apportionment, the decision involves nothing less than a surrender of the taxing 
power to the moneyed class.  By resuscitating an argument that was exploded in the Hylton Case, and has lain 
practically dormant for a hundred years, it is made to do duty in nullifying, not this law alone, but every 
similar law that is not based upon an impossible theory of apportionment.  Even the specter of socialism is 
conjured up to frighten congress from laying taxes upon the people in proportion to their ability to pay them.  
It is certainly a strange commentary upon the constitution of the United States and upon a democratic 
government that congress has no power to lay a tax which is one of the main sources of revenue of nearly 
every civilized state.  It is a confession of feebleness in which I find myself wholly unable to join. 

While I have no doubt that congress will find some means of surmounting the present crisis, my fear is that in 
some moment of national peril this decision will rise up to frustrate its will and paralyze its arm.  I hope it 
may not prove the first step toward the submergence of the liberties of the people in a sordid despotism of 
wealth. 

As I cannot escape the conviction that the decision of the court in this great case is fraugnt with immeasurable 
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danger to the future of the country, and that it approaches the proportions of a national calamity, I feel it a 
duty to enter my protest against it. 

Mr. Justice JACKSON, dissenting. 

I am unable to yield my assent to the judgment of the court in these cases.  My strength has not been equal to 
the task of preparing a formal dissenting opinion since the decision was agreed upon.  I concur fully in the 
dissent expressed by Mr. Justice WHITE on the former hearing and by the justices who will dissent now, and 
will only add a brief outline of my views upon the main questions presented and decided. 

It is not and cannot be denied that, under the broad and comprehensive taxing power conferred by the 
constitution on the national government, congress has the authority to tax incomes from whatsoever source 
arising, whether from real estate or personal property or otherwise.  It is equally clear that congress, in the 
exercise of this authority, has the discretion to impose the tax upon incomes above a designated amount.  The 
underlying and controlling question now presented is whether a tax on incomes received from land and 
personalty is a 'direct tax,' and subject to the rule of apportionment. 

The decision of the court, holding the income tax law of August, 1894, void, is based upon the following 
propositions: 

First.  That a tax upon real and personal property is a direct tax within the meaning of the constitution, and, as 
such, in order to be valid, must be apportioned among the several states according to their respective 
populations.  Second.  That the incomes derived or realized from such property are an inseparable incident 
thereof, and so far partake of the nature of the property out of which they arise as to stand upon the same 
footing as the property itself.  From these premises the conclusion is reached that a tax on incomes arising 
from both real and personal property is a 'direct tax,' and subject to the same rule of apportionment as a tax 
laid directly on the property itself, and not being so imposed by the act of 1894, according to the rule of 
numbers, is unconstitutional and void. Third.  That the invalidity of the tax on incomes from real and personal 
property being established, the remaining portions of the income tax law are also void, notwithstanding the 
fact that such remaining portions clearly come within the class of taxes designated as duties or excises, in 
respect to which the rule of apportionment has no application, but which are controlled and regulated by the 
rule of uniformity. 

It is not found, and could not be properly found, by the court, that there is in the other provisions of the law 
any such lack of uniformity as would be sufficient to render these remaining provisions void for that reason.  
There is therefore no essential connection between the class of incomes which the court holds to be within the 
rule of apportionment and the other class falling within the rule of uniformity, and I cannot understand the 
principle upon which the court reaches the conclusion that, because one branch of the law is invalid for the 
reason that the tax is not laid by the rule of apportionment, it thereby defeats and invalidates another branch 
resting upon the rule of uniformity, and in respect to which there is no valid objection. If the conclusion of the 
court on this third proposition is sound, the principle upon which it rests could with equal propriety be 
extended to the entire revenue act of August, 1894. 

I shall not dwell upon these considerations.  They have been fully elaborated by Mr. Justice HARLAN.  
There is just as much room for the assumption that congress would not have passed the customs branches of 
the law without the provision taxing incomes from real and personal estate, as that they would not have 
passed the provision relating to incomes resting upon the rule of uniformity. Unconstitutional provisions of an 
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act will, no doubt, sometimes defeat constitutional provisions, where they are so essentially and inseparably 
connected in substance as to prevent the enforcement of the valid part without giving effect to the invalid 
portion.  But when the valid and the invalid portions of the act are not mutually dependent upon each other as 
considerations, conditions, or compensation for each other, and the valid portions are capable of separate 
enforcement, the latter are never, especially in revenue laws, declared void because of invalid portions of the 
law. 

The rule is illustrated in numerous decisions of this court, and of the highest courts of the states.  Take the 
Freight-Tax Cases, 15 Wall. 232. There was a single act imposing a tonnage tax upon all railroads, on all 
freight transported by them.  The constitutionality of the law was attacked on the ground that it applied, not 
merely to freight carried wholly within the state, but extended to freight received without and brought into the 
state, and to that received within and carried beyond the limits of the state, which came within the interstate 
commerce provision of the constitution of the United States.  This court held the tax invalid, as to this latter 
class of freight, but, being valid as to the internal freight, that much of the law could not be defeated by the 
invalid part, although the act imposing the tax was single and entire.  To the same effect are the cases of 
Huntington v. Worthen, 120 U. S. 97, 7 Sup. Ct. 469; Allen v. Louisiana, 103 U. S. 80; Ratterman v. 
Telegraph Co., 127 U. S. 411, 8 Sup. Ct. 1127 (where the point was directly made that the invalid part should 
defeat the valid part); and Field v. Clark, 143 U. S. 696, 697, 12 Sup. Ct. 495.  In this last case this court said: 
'Unless it be impossible to avoid it, a general revenue statute should never be declared inoperative in all its 
parts, because a particular part, relating to a distinct subject-matter, may be invalid.  A different rule might be 
disastrous to the financial operations of the government, and produce the utmost confusion in the business of 
the entire country.' 

Here the distinction between the two branches of the income tax law are entirely separable.  They rest upon 
different rules; one part can be enforced without the other; and to hold that the alleged invalid portion, if 
invalid, should break down the valid portion, is a proposition which I think entirely erroneous, and wholly 
unsupported either upon principle or authority. 

In considering the question whether a tax on incomes from real or personal estate is a direct tax, within the 
meaning of those words as employed in the constitution, I shall not enter upon any discussion of the decisions 
of this court, commencing with the Hylton Case, in 1796 (3 Dall. 171), and ending with the Springer Case, in 
1880 (102 U. S. 587); nor shall I dwell upon the approval of those decisions by the great law writers of the 
country, and by all the commentators on the constitution; nor will I dwell upon the long-continued practice of 
the government in compliance with the principle laid down in those decisions.  They, in my judgment, settle 
and conclude the question now before the court, contrary to the present decision.  But, if they do not settle, 
they certainly raise such a doubt on the subject as should restrain the court from declaring the act 
unconstitutional.  No rule of construction is better settled than that this court will not declare invalid a statute 
passed by a co-ordinate branch of the government, in whose favor every presumption should be made, unless 
its repugnancy to the constitution is clear beyond a reasonable doubt.  In Ogden v. Saunders, 12 Wheat. 213, 
this court said that the mere fact of a doubt was sufficient to prevent the court from declaring the act 
unconstitutional; and that language, in substance, is repeated in the Sinking-Fund Cases, 99 U. S. 700, where 
the opinion of the court was given by Chief Justice Waite, who said the act must be, beyond all reasonable 
doubt, unconstitutional, before this court would so declare it. 

It seems to me the court in this case adopts a wrong method of arriving at the true meaning of the words 
'direct tax,' as employed in the constitution.  It attaches too much weight and importance to detached 
expressions of individuals and writers on political economy, made subsequent to the adoption of the 
constitution, and who do not, in fact, agree upon any definition of a 'direct tax.' From such sources we derive 
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no real light upon the subject.  To ascertain the true meaning of the words 'direct tax' or 'direct taxes,' we 
should have regard, not merely to the words themselves, but to the connection in which they are used in the 
constitution, and to the conditions and circumstances existing when the constitution was formed and adopted. 
What were the surrounding circumstances?  I shall refer to them very briefly.  The only subject of direct 
taxation prevailing at the time was land.  The states did tax some articles of personal property, but such 
property was not the subject of general taxation by valuation or assessment.  Land and its appurtenances was 
the principal object of taxation in all the states.  By the eighth article of the confederation, the expenses of the 
government were to be borne out of a common treasury, to be supplied by the states according to the value of 
the granted and surveyed lands in each state; such valuation to be estimated or the assessment to be made by 
the congress, in such mode as they should, from time to time, determine.  This was a direct tax directly laid 
upon the value of all the real estate in the country.  The trouble with it was that the confederation had no 
power of enforcing its assessment.  All it could do, after arriving at the assessment or estimate, was to make 
its requisitions upon the several states for their respective quotas.  They were not met.  This radical in the 
confederation had to be remedied in the new constitution, which accordingly gave to the national government 
the power of imposing taxation directly upon all citizens or inhabitants of the country, and to enforce such 
taxation without the agency or instrumentality of the states.  The framers of the constitution knew that land 
was the general object of taxation in all the states.  They found no fault with the eighth article of the 
confederation, so far as it imposed taxation on the value of land and the appurtenances thereof in each state. 

Now, it may reasonably and properly be assumed that the framers of the constitution in adopting the rule of 
apportionment, according to the population of the several states, had reference to subjects or objects of 
taxation of universal or general distribution throughout all the states.  A capitation or poll tax had its subject 
in every state, and was, so to speak, self- apportioning according to numbers.  'Other direct tax' used in 
connection with such capitation tax must have been intended to refer to subjects having like, or approximate, 
relation to numbers, and found in all the states.  It never was contemplated to reach by direct taxation subjects 
of partial distribution. What would be thought of a direct tax and the apportionment thereof laid upon cotton 
at so much a bale, upon tobacco at so much a hogshead, upon rice at so much a ton or a tierce?  Would not 
the idea of apportioning that tax on property, nonexisting in a majority of the states, be utterly frivolous and 
absurd? 

Not only was land the subject of general distribution, but evidently in the minds of the framers of the 
constitution, from the fact that it was the subject of taxation under the confederation.  But at the time of the 
adoption of the constitution there was, with the single exception of a partial income tax in the state of 
Delaware, no general tax on incomes in this country nor in any state thereof.  Did the framers of the 
constitution look forward into the future so as to contemplate and intend to cover such a tax as was then 
unknown to them?  I think not. 

It was 10 or 11 years after the adoption of the constitution before the English government passed her first 
income tax law under the leadership of Mr. Pitt.  The question then arose, to which the Chief Justice has 
referred, whether, in estimating income, you could look or have any regard to the source from which it 
sprung.  That question was material, because, by the English loan acts it was provided that the public 
dividends should be paid 'free of any tax or charge whatever,' and Mr. Pitt was confronted with the question 
on his income tax law whether he proposed to reach or could reach income from those stocks.  He said the 
words must receive a reasonable interpretation, and that the true construction was that you should not look at 
all to the nature of the source, but that you should consider dividends, for the purpose of the income tax, 
simply in the relation to the receiver as so much income.  This construction was adopted and put in practice 
for over 50 years without question.  In 1853, Mr. Gladstone, as chancellor of the exchequer, resisting with all 
his genius the effort to make important changes of the income tax, said, in a speech before the house of 
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commons, that the construction of Mr. Pitt was undoubtedly correct.  These opinions of distinguished 
statesmen may not have the force of judicial authority, but they show what men of eminence and men of 
ability and distinction thought of the income tax at its original inception. 

If the assumption I have made that the framers of the constitution in providing for the apportionment of a 
direct tax had in mine a subject-matter or subjects-matter which had some general distribution among the 
states is correct, it is clear that a tax on incomes--a subject not of general distribution at that time or since--is 
not a 'direct tax,' in the sense of the constitution. 

The framers of the constitution proceeded upon the theory entertained by all political writers of that day, that 
there was some relation, more or less direct, between population and land. But there is no connection, direct 
or proximate, between rents of land and incomes of personalty and population,-- none whatever.  They did 
not have any relation to each other at the time the constitution was adopted, nor have they ever had since, and 
perhaps never will have. 

Again, it is settled by well-considered authorities that a tax on rents and a tax on land itself is not duplicate or 
double taxation. The authorities in England and in this country hold that a tax on rents and a tax on land are 
different things.  Besides the English cases, to which I have not the time or strength to refer, there is the well-
considered case of Robinson v. Allegheny Co., 7 Pa. St. 161, when Gibson was the chief justice of the 
supreme court of Pennsylvania, holding that a tax on rent is not a tax on the land out of which it arises.  In 
that case there was a lease in fee of certain premises, the lessee covenanting to pay all taxes on the demised 
premises.  A tax was laid by the state upon both land and rent, and the question arose whether the tenant, even 
under that express covenant, was bound to pay the tax on the land itself.  The supreme court of the state held 
that he was not; that there were two separate, distinct, and independent subjects-matter; and that his covenant 
to pay on the demised premises did not extend to the payment of the tax charged upon the rent against the 
landowner.  All the circumstances surrounding the formation and adoption of the constitution lead to the 
conclusion that only such tax as is laid directly upon property as such, according to valuation or assessment, 
is a 'direct tax,' within the true meaning of the constitution. 

Again, we cannot attribute to the framers of the constitution an intention to make any tax a direct tax which it 
was impossible to apportion.  If it cannot be apportioned without gross injustice, we may feel assured that it is 
a tax never contemplated by the constitution as a direct tax.  No tax, therefore, can be regarded as a direct tax, 
in the sense of that instrument, which is incapable of apportionment by the rule of numbers.  The 
constitutional provision clearly implies in the requirement of apportionment that a direct tax is such, and such 
only, as can be apportioned without glaring inequality, manifest injustice, and unfairness as between those 
subject to its burden. The most natural and practical test by which to determine what is a direct tax in the 
sense of the constitution is to ascertain whether the tax can be apportioned among the several states according 
to their respective number, with reasonable approximation to justice, fairness, and equality to all the citizens 
and inhabitants of the country who may be subject to the operation of the law. The fact that a tax cannot be so 
apportioned without producing gross injustice and inequality among those required to pay it should settle the 
question that it was not a direct tax within the true sense and meaning of those words as they are used in the 
constitution. 

Let us apply this test.  Take the illustration suggested in the opinion of the court.  Congress lays a tax of thirty 
millions upon the incomes of the country above a certain designated amount, and directs that tax to be 
apportioned among the several states according to their numbers, and, when so apportioned, to be prorated 
amongst the citizens of the respective states coming within the operation of the law.  To two states of equal 
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population, the same amount will be allotted.  In one of these states there are 1,000 individuals and in the 
other 2,000 subject to the tax.  The former, under the operation of the apportionment, will be required to pay 
twice the rate of the latter on the same amount of income.  This disparity and inequality will increase just in 
proportion as the numbers subject to the tax in the different states differ or vary. By way of further 
illustration, take the new state of Washington and the old state of Rhode Island, having about the same 
population.  To each would be assigned the same amount of the general assessment. In the former, we will 
say, there are 5,000 citizens subject to the operation of the law, in the latter 50,000. The citizen of 
Washington will be required to pay ten times as much as the citizen of Rhode Island on the same amount of 
taxable income. Extend the rule to all the states, and the result is that the larger the number of those subject to 
the operation of the law in any given state, the smaller their proportion of the tax and the smaller their rate of 
taxation, while, in respect to the smaller number in other states, the greater will be their rate of taxation on the 
same income. 

But it is said that this inequality was intentional upon the part of the framers of the constitution; that it was 
adopted with a view to protect property owners as a class.  Where does such an idea find support or 
countenance under a constitution framed and adopted 'to promote justice'?  The government is not dealing 
with the states in this matter; it is dealing with its own citizens throughout the country, irrespective of state 
lines; and to say that the constitution, which was intended to promote peace and justice, either in its whole or 
in any part thereof, ever intended to work out such a result, and produce such gross discrimination and 
injustice between the citizens of a common country, is beyond all reason.  What is to be the end of the 
application of this new rule adopted by the court?  A tax is laid by the general government on all the money 
on hand or on deposit of every citizen of the government at a given date.  Such taxation prevails in many of 
the states. The government has, under its taxing power, the right to lay such a tax.  When laid, a few parties 
come before the court, and say:  'My deposits were derived from the proceeds of farm products, or from the 
interest on bonds and securities, and they are not, therefore, taxable by this law.'  To make your tax valid, you 
must apportion the tax among all the citizens of the government, according to the population of the respective 
states, taking the whole subject- matter out of the control of congress, both the rate of taxation and the 
assessment, and imposing it upon the people of the country by an arbitrary rule, which produces such 
inequality as I have briefly pointed out. 

In my judgment, the principle announced in the decision practically destroys the power of the government to 
reach incomes from real and personal estate.  There is to my mind little or no real difference between denying 
the existence of the power to tax incomes from real and personal estate, and attaching such conditions and 
requirements to its exercise as will render it impossible or incapable of any practical operation.  You might 
just as well in this case strike at the power to reach incomes from the sources indicated as to attach these 
conditions of apportionment which no legislature can ever undertake to adopt, and which, if adopted, cannot 
be enforced with any degree of equality or fairness between the common citizens of a common country. 

The decision disregards the well-established canon of construction to which I have referred, that an act passed 
by a co-ordinate branch of the government has every presumption in its favor, and should never be declared 
invalid by the courts unless its repugnancy to the constitution is clear beyond all reasonable doubt.  It is not a 
matter of conjecture; it is the established principle that it must be clear beyond a reasonable doubt.  1 cannot 
see, in view of the past, how this case can be said to be free of doubt. 

Again, the decision not only takes from congress its rightful power of fixing the rate of taxation, but 
substitutes a rule incapable of application without producing the most monstrous inequality and injustice 
between citizens residing in different sections of their common country, such as the framers of the 
constitution never could have contemplated, such as no free and enlightened people can ever possibly 
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sanction or approve. 

The practical operation of the decision is not only to disregard the great principles of equality in taxation, but 
the further principle that in the imposition of taxes for the benefit of the government the burdens thereof 
should be imposed upon those having most ability to bear them.  This decision, in effect, works out a directly 
opposite result, in relieving the citizens having the greater ability, while the burdens of taxation are made to 
fall most heavily and oppressively upon those having the least ability.  It lightens the burden upon the larger 
number, in some states subject to the tax, and places it most unequally and disproportionately on the smaller 
number in other states. Considered in all its bearings, this decision is, in my judgment, the most disastrous 
blow ever struck at the constitutional power of congress.  It strikes down an important portion of the most 
vital and essential power of the government in practically excluding any recourse to incomes from real and 
personal estate for the purpose of raising needed revenue to meet the government's wants and necessities 
under any circumstances. 

I am therefore compelled to enter my dissent to the judgment of the court. 

Mr. Justice WHITE, dissenting. 

I deem it unnecessary to elaborate my reasons for adhering to the views hitherto expressed by me, and 
content myself with the following statement of points: 

1.  The previous opinion of the court held that the inclusion of rentals from real estate in income subject to 
taxation laid a direct tax on the real estate itself, and was therefore unconstitutional and void, unless 
apportioned.  From this position I dissented, on the ground that it overthrew the settled construction of the 
constitution, as applied in 100 years of practice, sanctioned by the repeated and unanimous decisions of this 
court, and taught by every theoretical and philosophical writer on the constitution who has expressed an 
opinion upon the subject. 

2.  The court, in its present opinion, considers that the constitution requires it to extend the former ruling yet 
further, and holds that the inclusion of revenue from personal property in an income subjected to taxation 
amounts to imposing a direct tax on the personal property, which is also void, unless apportioned.  As a tax 
on income from real and personal property is declared to be unconstitutional, unless apportioned, because it is 
equivalent to a direct tax on such property, it follows that the decision now rendered holds, not only that the 
rule of apportionment must be applied to an income tax, but also that no tax, whether direct or indirect, on 
either real and personal property, or investments, can be levied, unless by apportionment. Everything said in 
the dissent from the previous decision applies to the ruling now announced, which, I think, aggravates and 
accentuates the court's departure from the settled construction of the constitution. 

3.  The court does not now, except in some particulars, review the reasoning advanced in support of its 
previous conclusion, and therefore the opinion does not render it necessary for me to do more than refer to the 
views expressed in my former dissent, as applicable to the position now taken, and then to briefly notice the 
new matter advanced. 

4.  As, however, on the rehearing, the issues have been elaborately argued, I deem it also my duty to state 
why the reargument has in no way shaken, but, on the contrary, has strengthened, the convictions hitherto 
expressed. 
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5.  The reasons urged on the reargument seem to me to involve a series of contradictory theories: 

(a)  Thus, in answering the proposition that Hylton v. U. S., 3 Dall. 171, and the cases which followed and 
confirmed it, have settled that the word 'direct,' as used in the constitution, applies only to capitation taxes and 
taxes on land, it is first contended that this claim is unfounded, and that nothing of the kind was so decided, 
and it is then argued that 'a century of error' should furnish no obstacle to the reversal by this court of a 
continuous line of decisions interpreting the constitutional meaning of that word, if such decisions be 
considered wrong.  Whence the 'century of error' is evolved, unless the cases relied on decided that the word 
'direct' was not to be considered in its economic sense, does not appear from the argument. 

(b)  In answer to the proposition that the passage of the carriage tax act and the decision in the Hylton Case, 
which declared that act constitutional, involved the assumption that the word 'direct' in the constitution was to 
be considered as applying only to a tax on land and capitation, it is said that this view of the act and decision 
is faulty, and therefore the inference deduced from it is erroneous.  At the same time, reference is made to the 
opinion of Mr. Madison that the carriage tax act was passed in violation of the constitution, and hence that the 
decision which held it constitutional was wrong.  How that distinguished stateman could have considered that 
the act violated the constitution, and how he could have regarded the decision which affirmed its validity as 
erroneous, unless the act and decision were not in accord with his view of the meaning of the word 'direct,' 
the argument also fails to elucidate. 

6.  Attention was previously called to the fact that practically all the theoretical and philosophical writers on 
the constitution, since the carriage tax act was passed and the Hylton Case was decided, have declared that 
the word 'direct' in the constitution applies only to taxes on land and capitation taxes.  The list of writers, 
formerly referred to, with the addition of a few others not then mentioned, includes Kent, Story, Cooley, 
Miller, Bancroft, the historian of the constitution, Pomeroy, Hare, Burroughs, Ordroneaux, Black, Farrar, 
Flanders, Bateman, Petterson, and Von Holst.  How is this overwhelming consensus of publicists, of law 
writers, and historians answered?  By saying that their opinions ought not to be regarded, because they were 
all misled by the dicta in the Hylton Case into teaching an erroneous doctrine.  How, if the Hylton Case did 
not decide this question of direct taxation, it could have misled all these writers,--amount them some of the 
noblest and brightest intellects which have adorned our national life,--is not explained.  In other words, in 
order to escape the effect of the act and of the decision upon it, it is argued that they did not, by necessary 
implication, establish that direct taxes were only land and capitation taxes; and in the same breath, in order to 
avoid the force of the harmonious interpretation of the constitution by all the great writers who have 
expounded it, we are told that their views are worthless, because they were misled by the Hylton Case. 

7.  If, as is admitted, all these authors have interpreted the Hylton Case as confining direct taxes to land and 
capitation taxes, I submit that their unanimity, instead of affording foundation for the argument that they were 
misled by that case, furnishes a much better and safer guide as to what its decision necessarily implied than 
does the contention now made, unless we are to hold that all these great minds were so feeble as to be led into 
concluding that the case decided what it did not decide, and unless we are to say that the true light in regard 
to the meaning of this word 'direct' has come to no writer or thinker from that time until now. 

8.  While it is admitted that in the discussions at the bar of this court in years past, when the previous cases 
were before it, copious reference was made to the lines of authority here advanced, and that nothing new is 
now urged, we are at the same time told that, strange as it may seem, the sources of the constitution have been 
'neglected' up to the present time; and this supposed neglect is asserted in order to justify the overthrow of an 
interpretation of the constitution concluded by enactments and decisions dating from the foundation of the 
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government.  How this neglect of the sources of the constitution in the past is compatible with the admission 
that nothing new is here advanced is not explained. 

9.  Although the opinions of Kent, Story, Cooley, and all the other teachers and writers on the constitution, 
are here disregarded, in determining the constitutional meaning of the word 'direct,' the opinions of some of 
the same authors are cited as conclusive on other questions involved in this case.  Why the opinions of these 
great men should be treated as 'worthless' in regard to one question of constitutional law, and considered 
conclusive on another, remains to be discovered. 

10.  The same conflict of positions is presented in other respects.  Thus, in support of various views upon 
incidental questions, we are referred to many opinions of this court as conclusive, and at the same time we are 
told that all the decisions of this court, from the Hylton Case down to the Springer Case, in regard to direct 
taxation, are wrong, if they limit the word 'direct' to land and capitation, and must therefore be disregarded, 
because 'a century of error' does not suffice to determine a question.  How the decisions of this court settling 
one principle are to be cited as authority for that principle, and at the same time it is to be argued that other 
decisions, equally unanimous and concurrent, are no authority for another principle, involves a logical 
dilemma which cannot be solved. 

11.  In dissenting before, it was contended that the passage of the carriage tax act, and the decision of this 
court thereon, had been accepted by the legislative and executive branches of the government from that time 
to this, and that this acceptance had been manifested by conforming all taxes thereafter imposed to the rule of 
taxation thus established.  This is answered by saying that there was no such acceptance, because the mere 
abstention from the exercise of a power affords no indication of an intention to disown the power. The fallacy 
here consists in confusing action with inaction.  It was not reasoned in the previous dissent that mere inaction 
implied the lack of a governmental power, but that the definitive action in a particular way, when construed in 
connection with the Hylton decision, established a continuous governmental interpretation. 

12.  While denying that there has been any rule evolved from the Hylton Case, and applied by the 
government for the past hundred years, it is said that the results of that case were always disputed when 
enforced.  How there could be no rule, and yet the results of the rule could be disputed, is likewise a difficulty 
which is not answered. 

13.  The admission of the dispute was necessitated by the statement that when, in 1861, it was proposed to 
levy a direct tax, by apportionment, on personal property, a committee of the house of representatives 
reported that, under the Hylton Case, it could not be done.  This fact, if accurately stated, furnishes the best 
evidence of the existence of the rule which the Hylton Case had established, and shows that the decision now 
made reverses that case, and sustains the contention of the minority who voted against the carriage tax act, 
and whose views were defeated in its passage, and repudiated in the decision upon it, and have besides been 
overthrown by the unbroken history of the government, and by all the other adjudications of this court 
confirming the Hylton Case. 

14.  The decision here announced, holding that the tax on the income from real estate and the tax on the 
income from personal property and investments are direct, and therefore require apportionment, rests 
necessarily on the proposition that the word 'direct,' in the constitution, must be construed in the economic 
sense; that is to say, whether a tax be direct or indirect is to be tested by ascertaining whether it is capable of 
being shifted from the one who immediately pays it to an ultimate consumer.  If it cannot be so shifted, it is 
direct; if it can be, it is indirect.  But the word, in this sense, applies not only to the income from real estate 
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and personal property, but also to business gains, professional earnings, salaries, and all of the many sources 
from which human activity evolves profit or income without invested capital. These latter the opinion holds 
to be taxable without apportionment, upon the theory that taxes on them are 'excises,' and therefore do not 
require apportionment, according to the previous decisions of this court on the subject of income taxation.  
These decisions (Hylton v. U. S., 3 Dall. 171; Insurance Co. v. Soule, 7 Wall. 443; Bank v. Fenno, 8 Wall. 
533; Scholey v. Rew, 23 Wall. 331; Springer v. U. S., 102 U. S. 586) hold that the word 'direct,' in the 
constitution, refers only to direct takes on land, and therefore has a constitutional significance wholly 
different from the sense given to that word by the economists.  The ruling now announced overthrows all 
these decisions.  It also subverts the economic signification of the word 'direct,' which it seemingly adopts.  
Under that meaning, taxes on business gains, professional earnings, and salaries are as much direct, and 
indeed even more so, than would be taxes on invested personal property.  It follows, I submit, that the 
decision now rendered accepts a rule, and at once, in part, overthrows it.  In other words, the necessary result 
of the conclusion is to repudiate the decisions of this court previously rendered, on the ground that they 
misinterpreted the word 'direct,' by not giving it its economic sense, and then to decline to follow the 
economic sense, because of the previous decisions.  Thus the adoption of the economic meaning of the word 
destroys the decisions, and they, in turn, destroy the rule established.  It follows, it seems to me, that the 
conclusion now announced rests neither upon the economic sense of the word 'direct,' nor the constitutional 
significance of that term.  But it must rest upon one or the other, to be sustained.  Resting on neither, it has, to 
my mind, no foundation in reason whatever. 

15.  This contradiction points in the strongest way to what I conceive to be the error of changing at this late 
day a settled construction of the constitution.  It demonstrates, I think, how conclusively the previous cases 
have determined every question involved in this, and shows that the doctrine cannot be now laid down that 
the word 'direct,' in the constitution, is to be interpreted in the economic sense, and be consistently 
maintained. 

16.  The injustice of the conclusion points to the error of adopting it.  It takes invested wealth, and reads it 
into the constitution as a favored and protected class of property, which cannot be taxed without 
apportionment, while it leaves the occupation of the minister, the doctor, the professor, the lawyer, the 
inventor, the author, the merchant, the mechanic, and all other forms of industry upon which the prosperity of 
a people must depend, subject to taxation without that condition.  A rule which works out this result, which, it 
seems to me, stultifies the constitution by making it an instrument of the most grievous wrong, should not be 
adopted, especially when, in order to do so, the decisions of this court, the opinions of the law writers and 
publicists, tradition, practice, and the settled policy of the government, must be overthrown. 

17.  Nor is the wrong which this conclusion involves mitigated by the contention that the doctrine of 
apportionment now here applied to indirect as well as direct taxes on all real estate and invested personal 
property leaves the government with ample power to reach such property by taxation, and make it bear its just 
part of the public burdens.  On the contrary, instead of doing this, it really deprives the government of the 
ability to tax such property at all, because the tax, it is now held, must be imposed by the rule of 
apportionment according to population.  The absolute inequality and injustice of taxing wealth by reference to 
population, and without regard to the amount of the wealth taxed, are so manifest that this system should not 
be extended beyond the settled rule which confines it to direct taxes on real estate.  To destroy the fixed 
interpretation of the constitution, by which the rule of apportionment according to population is confined to 
direct taxes on real estate so as to make that rule include indirect taxes on real estate and taxes, whether direct 
or indirect, on invested personal property, stocks, bonds, etc., reads into the constitution the most flagrantly 
unjust, unequal, and wrongful system of taxation known to any civilized government.  This strikes me as too 
clear for argument.  I can conceive of no greater injustice than would result from imposing on 1,000,000 of 
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people in one state, having only $10,000,000 of invested wealth, the same amount of tax as that imposed on 
the like number of people in another state, having 50 times that amount of invested wealth.  The application 
of the rule of apportionment by population to invested personal wealth would not only work out this wrong, 
but would ultimately prove a self-destructive process, from the facility with which such property changes its 
situs.  If so taxed, all property of this character would soon be transferred to the states where the sum of 
accumulated wealth was greatest in proportion to population, and where, therefore, the burden of taxation 
would be lightest; and thus the mighty wrong resulting from the very nature of the extension of the rule 
would be aggravated. It is clear, then, I think, that the admission of the power of taxation in regard to invested 
personal property, coupled with the restriction that the tax must be distributed by population, and not by 
wealth, involves a substantial denial of the power itself, because the condition renders its exercise practically 
impossible. To say a thing can only be done in a way which must necessarily bring about the grossest wrong 
is to delusively admit the existence of the power, while substantially denying it; and the grievous results sure 
to follow from any attempt to adopt such a system are so obvious that my mind cannot fail to see that if a tax 
on invested personal property were imposed by the rule of population, and there were no other means of 
preventing its enforcement, the red specter of revolution would shake our institutions to their foundation. 

18.  This demonstrates the fallacy of the proposition that the interpretation of the constitution now announced 
concedes to the national government ample means to sustain itself by taxation in an extraordinary 
emergency.  It leaves only the tariff or impost, excise taxation, and the direct or indirect taxes on the vital 
energies of the country, which, as I have said, the opinion now holds are not subject to the rule of 
apportionment.  In case of foreign war, embargo, blockade, or other international complications, the means of 
support from tariff taxation would disappear; none of the accumulated invested property of the country could 
be reached, except according to the impracticable rule of apportionment; and even indirect taxation on real 
estate would be unavailable, for the opinion now announces that the rule of apportionment applies to an 
indirect as well as a direct tax on such property.  The government would thus be practically deprived of the 
means of support. 

19.  The claim that the states may pay the amount of the apportioned tax, and thus save the injustice to their 
citizens resulting from its enforcement, does not render the conclusion less hurtful.  In the first place, the fact 
that the state may pay the sum apportioned in no way lessens the evil, because the tax, being assessed by 
population, and not by wealth, must, however paid, operate the injustice which I have just stated.  Moreover, 
the contention that a state could, by payment of the whole sum of a tax on personal property, apportioned 
according to population, relieve the citizen from grievous wrong to result from its enforcement against his 
property, is an admission that the collection of such tax against the property of the citizen, because of its 
injustice, would be practically impossible.  If substantially impossible of enforcement against the citizen's 
property, it would be equally so as against the state, for there would be no obligation on the state to pay, and 
thus there would be no power whatever to enforce. Hence, the decision now rendered, so far as taxing real 
and personal property and invested wealth is concerned, reduces the government of the United States to the 
paralyzed condition which existed under the Confederation, and to remove which the constitution of the 
United States was adopted. 

20.  The suggestion that, if the construction now adopted by the court brings about hurtful results, it can be 
cured by an amendment to the constitution, instead of sustaining the conclusion reached, shows its fallacy.  
The Hylton Case was decided more than 100 years ago.  The income tax laws of the past were enacted also 
years ago. At the time they were passed, the debates and reports conclusively show that they were made to 
conform to the rulings in the Hylton Case.  Since all these things were done, the constitution has been 
repeatedly amended.  These amendments followed the Civil War, and were adopted for the purpose of 
supplying defects in the national power.  Can it be doubted that if an intimation had been conveyed that the 
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decisions of this court would or could be overruled, so as to deprive the government of an essential power of 
taxation, the amendments would have rendered such a change of ruling impossible?  The adoption of the 
amendments, none of which repudiated the uniform policy of the government, was practically a ratification of 
that policy, and an acquiescence in the settled rule of interpretation theretofore adopted. 

21.  It is, I submit, greatly to be deplored that after more than 100 years of our national existence, after the 
government has withstood the strain of foreign wars and the dread ordeal of civil strife, and its people have 
become united and powerful, this court should consider itself compelled to go back to a long repudiated and 
rejected theory of the constitution, by which the government is deprived of an inherent attribute of its being,--
a necessary power of taxation. 

Footnotes: 

FN1  By Mr. Worthington C. Ford in The Nation, April 25, 1895; republished in 51 Alb. Law J. 292. 

FN2  Brown v. Maryland, 12 Wheat. 419, 444; Weston v. City Council, 2 Pet. 449; Dobbins v. 
Commissioners, 16 Pet. 435; Almy v. California, 24 How. 169; Railroad Co. v. Jackson, 7 Wall. 262; Cook v. 
Pennsylvania, 97 U. S. 566; Philadelphia & S. S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118; 
Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 1380; Telegraph Co. v. Adams, 155 U. S. 688, 15 Sup. 
Ct. 268, 360. 

FN3  Collector v. Day, 11 Wall. 113; U. S. v. Railroad Co., 17 Wall. 322, 332; Van Brocklin v. Tennessee, 
117 U. S. 151, 178, 6 Sup. Ct. 670; Mercantile Bank v. City of New York, 121 U. S. 138, 162, 7 Sup. Ct. 826.  
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Ashcroft v. Blunt,  696 S.W.2d 329 (Mo. 1985)
Supreme Court of Missouri, 

En Banc. 

STATE ex rel. John D. ASHCROFT, Governor, Relator, 

v. 

Roy D. BLUNT, Secretary of State, Respondent. 

No. 67433. 

Sept. 16, 1985.

PER CURIAM. 

This cause came on for expedited hearing and arguments September 13, 1985, on Relator's Petition in 
Mandamus, Respondent's Return and Relator's Reply to Respondent's Return.   The operative facts are 
undisputed. 

During the First Regular Session of the 83rd General Assembly the house passed House Committee 
Substitute for Senate Committee Substitute for Senate Bills 156, 14, 149, 155 and 181.   This bill differed 
from the version passed by the senate, and a conference committee consisting of members of both houses was 
convened.   The conference committee prepared a report in which each house receded from its position on 
certain points.   To reflect the agreement the conference committee prepared a series of amendments for 
enactment by each house.   Each house in turn, then, voted (1) to accept the conference committee report, and 
(2) to finally pass the bill as amended by the conference committee report.   Action was completed on June 
15, 1985, the constitutionally mandated date after which bills may not be further considered.  Mo. Const. Art. 
III, Sec. 20. 

Conference Committee Amendment No. 2, among other things, treated the Missouri Rape Statute, section 
566.030, RSMo 1984 Supp., in three places.   The amendment made the following changes in the house 
version of the bill: 

(1) "Further amend said Bill, Page 1, in the Title, Line 4, by inserting after the figure '548.243' the figure 
'566.030.' " 

This amendment called for listing section 566.030 in the title among the sections to be repealed. 

(2) "Further amend said bill, Page 1, Section 1, Line 3 by inserting after the figure '548.243' the figure 
'566.030.' " 
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This amendment listed section 566.030 in the text of the bill among the sections to be repealed. 

(3) "Further amend said Bill, Page 1, Section 1, Line 5 by inserting after the figure '565.065' the figure 
'566.030.' " 

This listed section 566.030 among the sections to be reenacted.   The net effect of Amendment No. 2 is to 
repeal section 566.030 and then to immediately reenact it in identical language.   The Court need not 
speculate why the legislature chose to do this rather than simply leaving the section as it is. 

Following the enactment of the bill it became the duty of the clerical employees of the senate, in which the 
bill had originated, to prepare the authentic text of the bill for "enrolling, engrossing, and the signing in open 
session by officers of the respective houses...."  Mo. Const., Art. III, Sec. 20(a).   A fifteen day period is 
allowed for this purpose after which the houses may no longer consider legislation.   The bill must then be 
presented to the governor on the same day on which it was signed. 

The clerical employees prepared and caused to be printed, with the legend,  "truly agreed to and finally 
passed," a text which carried out directions (1) and (2) of conference committee amendment No. 2, but did 
not carry out direction (3).   This text, on its face, repealed section 566.030.   The erroneous text was 
authenticated by the signatures of the speaker of the house and the president pro tempore of the senate and 
duly presented to the governor, who affixed his signature on August 8, 1985, a date within the forty-five day 
period allotted to him by Mo. Const. Art. III, Sec. 31.   The signed bill was duly transmitted to the secretary 
of state for deposit and publication as required by section 2.010, RSMo 1978. 

When the variance was discovered, the governor, on September 6, 1985, addressed a communication to the 
secretary of state enclosing a "corrected" first page of the bill and requesting its substitution.   The "corrected" 
page purported to reflect the directions of conference committee amendment No. 2. The secretary of state, by 
letter dated September 10, 1985, declined to make the substitution, taking the position that he had no 
authority to make the requested alteration or substitution in a signed bill previously deposited with him. 

On September 11, 1985, the governor filed the petition for writ of mandamus directed to the secretary of state 
to compel him to accept the filing and make the substitution.   The secretary of state waived the issuance of 
an alternative writ and filed a return, admitting the operative facts as set out in the petition but claiming that 
he had no authority to make the alteration or substitution as requested, and suggesting that the problem could 
be corrected by the Revisor of Statutes. 

Elementary principles of government show that House Committee Substitute for Senate Committee Substitute 
for Senate Bills 156, 14, 149, 155 and 181, 83rd General Assembly, never took effect as law.   The senate and 
the house must agree on the exact text of any bill before they may send it to the governor.   There may not be 
the slightest variance.   The exact bill passed by the houses must be presented to and signed by the governor 
before it may become law (laying aside as not presently material alternative procedure by which a bill may 
become law without the governor's signature.)   The governor has no authority to sign into law a bill which 
varies in any respect from the bill passed by the houses. 

The bill passed by the houses never reached the governor.   It was inadvertently modified in route. [FN1]  No 
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clerical employee has the authority to make any addition, deletion or modification in a bill as passed by both 
houses.   Nor does it make any difference that the bill signed by the governor was the one signed by the 
speaker of the house and the president pro tempore of the senate and duly transmitted to him by the senate.   
The authenticating officers have no more authority than does an enrolling clerk to make any change in the bill 
passed by the houses.   If this were not so then these officers could enact legislation by their signatures which 
the houses have not passed and could lay that legislation before the governor for signature. 

The provisions of Article III, Sec. 20(a) for signing of bills in "open session" do not change the conclusion 
just expressed.   These provisions are designed to promote accuracy and to detect errors.   But legislation 
cannot be changed during the enrolling period, if the period for considering bills specified in section 20 has 
expired.   The officers had authority to sign only the bill which the two houses had passed.   The absence of 
any objection at the signing stage does not convert into legislation a law which the legislature had no power 
to enact.   So the certification was not effective to change the bill which the houses passed. 

This Court has no authority to speculate whether the governor would have signed the bill which passed the 
houses.   The bill he signed, on its face, repealed the rape statute, section 566.030, RSMo 1984 Supp., which 
the legislature did not do.   He signed a different bill.   By the time the error was discovered, his time for 
acting on the bill had expired. 

State ex rel. Schmoll v. Drabelle, 261 Mo. 515, 170 S.W. 465 (Mo. banc 1914), involved a similar problem.   
A bill signed by the presiding officers of both houses was sent to the governor, who affixed his signature.   
The House Journal listed one representative as voting both for and against the bill. Without his affirmative 
vote the bill would not have passed.   The Court held the bill was not shown to have been constitutionally 
passed, and that the Court could notice the defect even though no objection had been voiced when the bill 
was called up for signing by the speaker.   The Court issued a writ of mandamus to render the bill ineffective. 

This is an actual controversy.   The secretary of state has refused to take the action the governor requests.   
His refusal is understandable, for he had previously received a duly authenticated bill.   When it is shown by 
unassailable proof, including the journals of the houses, that the bill signed by the governor was not passed by 
the houses, the bill is a nullity and the secretary of state has no discretion.   He may not publish the bill as 
law. This Court may issue and determine original remedial writs.  Art. V., § 4, Mo. Const.1945, as amended 
1970.   Issuance of a writ is discretionary and the Court exercises its discretion in favor of issuance in this 
case.   This action involves statewide elected officials and an act of the General Assembly;  the issue is of 
general public interest and importance;  and under the time constraints present, there is no adequate legal 
remedy, and no time for address to a lower court. 

The bill as signed by the governor will apparently take effect on September 28, 1985, and it is appropriate for 
the Court to interdict the enrollment and publication of this bill, which is not law.   When a proper case or 
controversy is presented, "It is, emphatically, the province and duty of the judicial department to say what the 
law is."  Marbury v. Madison, 5 U.S. (1 Cranch) 49, 70, 2 L.Ed. 60 (1803);  United States v. Nixon, 418 U.S. 
683, 94 S.Ct. 3090, 41 L.Ed.2d (1974).   Such a proper case is before us. 

The petition is treated as sounding in prohibition, and a writ of prohibition is made absolute to prohibit the 
secretary of state from enrolling and publishing any version of House Committee Substitute for Senate 
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Committee Substitute for Senate Bills 156, 14, 149, 155 and 181, First Regular Session, 83rd General 
Assembly.   All statutes purported to be repealed or otherwise affected by said act remain as they existed 
prior to the act. 

All concur. 

Footnote: 

FN1. The Court has no occasion to consider the powers of the Legislative Research Committee to "correct all 
manifest clerical errors" and "supply any obvious omission or inaccuracy."  § 3.060, RSMo 1978. The bill 
signed by the governor disclosed no error on its face and contained no obvious omission or inaccuracy. 
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                        HOW OUR LAWS ARE MADE
 
                         Revised and Updated
                            January 31, 2000
 
                by Charles W. Johnson, Parliamentarian,
                   U.S. House of Representatives
 
 
FOREWORD
 
     First published in 1953 by the Committee on the Judiciary of
the House of Representatives, this 22nd edition of "How Our Laws
Are Made" reflects changes in congressional procedures since the
21st edition, which was revised and updated in 1997.  This
edition was prepared by the Office of the Parliamentarian of the
U.S. House of Representatives in consultation with the Office of
the Parliamentarian of the U.S. Senate. 
 
     The framers of our Constitution created a strong federal
government resting on the concept of "separation of powers."
 
     In Article I, Section 1, of the Constitution, the
Legislative Branch is created by the following language: "All
legislative Powers herein granted shall be vested in a Congress
of the United States, which shall consist of a Senate and House
of Representatives." 
 
     Upon this elegant, yet simple, grant of legislative powers
has grown an exceedingly complex and evolving legislative
process.  To aid the public's understanding of the legislative
process, we have revised this popular brochure.  For more
detailed information on how our laws are made and for the text of
the laws themselves, the reader should refer to government
internet sites or pertinent House and Senate publications
available from the Superintendent of Documents, U.S. Government
Printing Office, Washington, D.C. 20402.
 
Charles W. Johnson
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                    HOW OUR LAWS ARE MADE
 
I. INTRODUCTION
 
     This brochure is intended to provide a basic outline of the
numerous steps of our federal lawmaking process from the source
of an idea for a legislative proposal through its publication as
a statute.  The legislative process is a matter about which every
citizen should be well informed in order to understand and
appreciate the work of Congress.
 
     It is hoped that this guide will enable every citizen to
gain a greater understanding of the federal legislative process
and its role as one of the foundations of our representative
system.  One of the most practical safeguards of the American
democratic way of life is this legislative process with its
emphasis on the protection of the minority, allowing ample
opportunity to all sides to be heard and make their views known. 
The fact that a proposal cannot become a law without
consideration and approval by both Houses of Congress is an
outstanding virtue of our bicameral legislative system.  The open
and full discussion provided under the Constitution often results
in the notable improvement of a bill by amendment before it
becomes law or in the eventual defeat of an inadvisable proposal.
 
     As the majority of laws originate in the House of
Representatives, this discussion will focus principally on the
procedure in that body. 
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II. THE CONGRESS
 
     Article I, Section 1, of the United States Constitution,
provides that: 
 
     All legislative Powers herein granted shall be vested in a
Congress of the United States, which shall consist of a Senate
and House of Representatives. 
 
     The Senate is composed of 100 Members-two from each state,
regardless of population or area-elected by the people in
accordance with the 17th Amendment to the Constitution.  The 17th
Amendment changed the former constitutional method under which
Senators were chosen by the respective state legislatures.  A
Senator must be at least 30 years of age, have been a citizen of
the United States for nine years, and, when elected, be a
resident of the state for which the Senator is chosen.  The term
of office is six years and one-third of the total membership of
the Senate is elected every second year.  The terms of both
Senators from a particular state are arranged so that they do not
terminate at the same time.  Of the two Senators from a state
serving at the same time the one who was elected first-or if both
were elected at the same time, the one elected for a full term-is
referred to as the "senior" Senator from that state.  The other
is referred to as the "junior" Senator.  If a Senator dies or
resigns during the term, the governor of the state must call a
special election unless the state legislature has authorized the
governor to appoint a successor until the next election, at which
time a successor is elected for the balance of the term.  Most of
the state legislatures have granted their governors the power of
appointment. 
 
     Each Senator has one vote.
 
     As constituted in the 105th Congress, the House of
Representatives is composed of 435 Members elected every two
years from among the 50 states, apportioned to their total
populations.  The permanent number of 435 was established by
federal law following the Thirteenth Decennial Census in 1910, in
accordance with Article I, Section 2, of the Constitution.  This
number was increased temporarily to 437 for the 87th Congress to
provide for one Representative each for Alaska and Hawaii.  The
Constitution limits the number of Representatives to not more
than one for every 30,000 of population.  Under a former
apportionment in one state, a particular Representative
represented more than 900,000 constituents, while another in the
same state was elected from a district having a population of
only 175,000.  The Supreme Court has since held unconstitutional
a Missouri statute permitting a maximum population variance of
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3.1 percent from mathematical equality.  The Court ruled in
Kirkpatrick v. Preisler, 394 U.S. 526 (1969), that the variances
among the districts were not unavoidable and, therefore, were
invalid.  That decision was an interpretation of the Court's
earlier ruling in Wesberry v. Sanders, 376 U.S. 1 (1964), that
the Constitution requires that "as nearly as is practicable one
man's vote in a congressional election is to be worth as much as
another's."  
 
     A law enacted in 1967 abolished all "at-large" elections
except in those less populous states entitled to only one
Representative.  An "at-large" election is one in which a
Representative is elected by the voters of the entire state
rather than by the voters in a congressional district within the
state. 
 
     A Representative must be at least 25 years of age, have been
a citizen of the United States for seven years, and, when
elected, be a resident of the state in which the Representative
is chosen.  If a Representative dies or resigns during the term,
the governor of the state must call a special election pursuant
to state law for the choosing of a successor to serve for the
unexpired portion of the term. 
 
     Each Representative has one vote.
 
     In addition to the Representatives from each of the States,
a Resident Commissioner from the Commonwealth of Puerto Rico and
Delegates from the District of Columbia, American Samoa, Guam,
and the Virgin Islands are elected pursuant to federal law.  The
Resident Commissioner and the Delegates have most of the
prerogatives of Representatives including the right to vote in
committees to which they are elected.  However, the Resident
Commissioner and the Delegates do not have the right to vote on
matters before the House.
 
     Under the provisions of Section 2 of the 20th Amendment to
the Constitution, Congress must assemble at least once every
year, at noon on the 3rd day of January, unless by law they
appoint a different day.
 
     A Congress lasts for two years, commencing in January of the
year following the biennial election of Members.  A Congress is
divided into two sessions.
 
The Constitution authorizes each House to determine the rules of
its proceedings.  Pursuant to that authority, the House of
Representatives adopts its rules on the opening day of each
Congress.  The Senate considers itself a continuing body and
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operates under continuous standing rules that it amends from time
to time.
 
     Unlike some other parliamentary bodies, both the Senate and
the House of Representatives have equal legislative functions and
powers with certain exceptions.  For example, the Constitution
provides that only the House of Representatives originate revenue
bills.  By tradition, the House also originates appropriation
bills.  As both bodies have equal legislative powers, the
designation of one as the "upper" House and the other as the
"lower" House is not appropriate.
 
The chief function of Congress is the making of laws.  In
addition, the Senate has the function of advising and consenting
to treaties and to certain nominations by the President.  However 
under the 25th Amendment to the Constitution, both Houses confirm
the President's nomination for Vice-President when there is a
vacancy in that office.  In the matter of impeachments, the House
of Representatives presents the charges-a function similar to
that of a grand jury-and the Senate sits as a court to try the
impeachment.  No impeached person may be removed without a
two-thirds vote of the Senate.  The Congress also plays a role in
presidential elections.  Both Houses meet in joint session on the
sixth day of January, following a presidential election, unless
by law they appoint a different day, to count the electoral
votes.  If no candidate receives a majority of the total
electoral votes, the House of Representatives, each state
delegation having one vote, chooses the President from among the
three candidates having the largest number of electoral votes. 
The Senate, each Senator having one vote, chooses the Vice President 
from the two candidates having the largest number of votes for that 
office. 
 
III. SOURCES OF LEGISLATION
 
     Sources of ideas for legislation are unlimited and proposed
drafts of bills originate in many diverse quarters.  Primary
among these is the idea and draft conceived by a Member or
Delegate.  This may emanate from the election campaign during
which the Member had promised, if elected, to introduce
legislation on a particular subject.  The Member may have also
become aware after taking office of the need for amendment to or
repeal of an existing law or the enactment of a statute in an
entirely new field. 
 
     In addition, the Member's constituents, either as
individuals or through citizen groups may avail themselves of the
right to petition and transmit their proposals to the Member. 
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The right to petition is guaranteed by the First Amendment to the
Constitution.  Many excellent laws have originated in this way,
as some organizations, because of their vital concern with
various areas of legislation, have considerable knowledge
regarding the laws affecting their interests and have the
services of legislative draftspersons for this purpose.  
Similarly, state legislatures may "memorialize" Congress to 
enact specified federal laws by passing resolutions
to be transmitted to the House and Senate as memorials.  If
favorably impressed by the idea, the Member may introduce the
proposal in the form in which it has been submitted or may
redraft it.  In any event, the Member may consult with the
Legislative Counsel of the House or the Senate to frame the ideas
in suitable legislative language and form.
 
     In modern times, the "executive communication" has become a
prolific source of legislative proposals.  The communication is 
usually in the form of a message or letter from a member of the 
President's Cabinet, the head of an independent agency, or the
President transmitting a draft of a proposed bill to the Speaker
of the House of Representatives and the President of the Senate. 
Despite the structure of separation of powers, Article II,
Section 3, of the Constitution imposes an obligation on the
President to report to Congress from time to time on the "State
of the Union" and to recommend for consideration such measures as
the President considers necessary and expedient.  Many of these
executive communications follow on the President's message to
Congress on the state of the Union.  The communication is then
referred to the standing committee or committees having
jurisdiction of the subject matter of the proposal.  The chairman
or the ranking minority member of the relevant committee usually
introduces the bill promptly either in the form in which it was
received or with desired changes.  This practice is usually
followed even when the majority of the House and the President
are not of the same political party, although there is no
constitutional or statutory requirement that a bill be introduced
to effectuate the recommendations.  The committee or one of its
subcommittees may also decide to examine the communication to
determine whether a bill should be introduced.  The most
important of the regular executive communications is the annual
message from the President transmitting the proposed budget to
Congress.  The President's budget proposal, together with
testimony by officials of the various branches of the government
before the Appropriations Committees of the House and Senate, is
the basis of the several appropriation bills that are drafted by
the Committee on Appropriations of the House. 
 
     Many of the executive departments and independent agencies
employ legislative counsels who are charged with the drafting of
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bills.  These legislative proposals are forwarded to Congress
with a request for their enactment.
 
     The drafting of statutes is an art that requires great
skill, knowledge, and experience.  In some instances, a draft is
the result of a study covering a period of a year or more by a
commission or committee designated by the President or a member
of the cabinet.  The Administrative Procedure Act and the Uniform
Code of Military Justice are two examples of enactments resulting
from such studies.  In addition, congressional committees
sometimes draft bills after studies and hearings covering periods
of a year or more. 
 
IV. FORMS OF CONGRESSIONAL ACTION
 
     The work of Congress is initiated by the introduction of a
proposal in one of four forms: the bill, the joint resolution,
the concurrent resolution, and the simple resolution.  The most
customary form used in both Houses is the bill.  During the 105th
Congress (1997-1998), 7,529 bills and 200 joint resolutions were
introduced in both Houses.  Of the total number introduced, 4,874
bills and 140 joint resolutions originated in the House of
Representatives.
 
     For the purpose of simplicity, this discussion will be
confined generally to the procedure on a House of Representatives
bill, with brief comment on each of the forms. 
 
BILLS
 
     A bill is the form used for most legislation, whether
permanent or temporary, general or special, public or private.
 
The form of a House bill is as follows:
 
     A BILL
 
     For the establishment, etc. [as the title may be].
 
     Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That, etc.
 
     The enacting clause was prescribed by law in 1871 and is
identical in all bills, whether they originate in the House of
Representatives or in the Senate. 
 
     Bills may originate in either the House of Representatives
or the Senate with one notable exception provided in the
Constitution.  Article I, Section 7, of the Constitution provides
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that all bills for raising revenue shall originate in the House
of Representatives but that the Senate may propose or concur with
amendments.  By tradition, general appropriation bills also
originate in the House of Representatives.
 
     There are two types of bills-public and private.  A public
bill is one that affects the public generally.  A bill that
affects a specified individual or a private entity rather than
the population at large is called a private bill.  A typical
private bill is used for relief in matters such as immigration
and naturalization and claims against the United States. 
 
     A bill originating in the House of Representatives is
designated by the letters "H.R." followed by a number that it
retains throughout all its parliamentary stages.  The letters
signify "House of Representatives" and not, as is sometimes
incorrectly assumed, "House resolution."  A Senate bill is
designated by the letter "S." followed by its number.  The term
"companion bill" is used to describe a bill introduced in one
House of Congress that is similar or identical to a bill
introduced in the other House of Congress.
 
     A bill that has been agreed to in identical form by both
bodies becomes the law of the land only after-
 
(1)  Presidential approval; or  
(2)  failure by the President to return it with objections to the
House in which it originated within 10 days while Congress is in
session; or  
(3)  the overriding of a presidential veto by a two-thirds vote
in each House.
 
     It does not become law without the President's signature if
Congress by their final adjournment prevent its return with
objections.  This is known as a "pocket veto."  For a discussion
of presidential action on legislation, see Part XVIII.
 
JOINT RESOLUTIONS
 
     Joint resolutions may originate either in the House of
Representatives or in the Senate-not, as is sometimes incorrectly
assumed, jointly in both Houses.  There is little practical
difference between a bill and a joint resolution and the two
forms are often used interchangeably.  One difference in form is
that a joint resolution may include a preamble preceding the
resolving clause.  Statutes that have been initiated as bills
have later been amended by a joint resolution and vice versa. 
Both are subject to the same procedure except for a joint
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resolution proposing an amendment to the Constitution.  When a
joint resolution amending the Constitution is approved by
two-thirds of both Houses, it is not presented to the President
for approval.  Following congressional approval, a joint
resolution to amend the Constitution is sent directly to the
Archivist of the United States for submission to the several
states where ratification by the legislatures of three-fourths of
the states within the period of time prescribed in the joint
resolution is necessary for the amendment to become part of the
Constitution. 
 
The form of a House joint resolution is as follows:
 
     JOINT RESOLUTION
 
     Authorizing, etc. [as the title may be].
 
     Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That all, etc.
 
     The resolving clause is identical in both House and Senate
joint resolutions as prescribed by statute in 1871.  It is
frequently preceded by a preamble consisting of one or more
"whereas" clauses indicating the necessity for or the
desirability of the joint resolution. 
 
     A joint resolution originating in the House of
Representatives is designated "H.J. Res." followed by its
individual number which it retains throughout all its
parliamentary stages.  One originating in the Senate is
designated "S.J. Res." followed by its number. 
 
     Joint resolutions, with the exception of proposed amendments
to the Constitution, become law in the same manner as bills.
 
CONCURRENT RESOLUTIONS
 
A matter affecting the operations of both Houses is usually
initiated by a concurrent resolution.  In modern
practice, and as determined by the Supreme Court in INS v.
Chadha, 462 U.S. 919 (1983), concurrent and simple resolutions
normally are not legislative in character since not "presented"
to the President for approval, but are used merely for expressing
facts, principles, opinions, and purposes of the two Houses. A
concurrent resolution is not equivalent to a bill and its use is
narrowly limited within these bounds.
 
     The term "concurrent," like "joint," does not signify
simultaneous introduction and consideration in both Houses.
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     A concurrent resolution originating in the House of
Representatives is designated "H. Con. Res." followed by its
individual number, while a Senate concurrent resolution is
designated "S. Con. Res." together with its number.  On approval
by both Houses, they are signed by the Clerk of the House and the
Secretary of the Senate and transmitted to the Archivist of the
United States for publication in a special part of the Statutes
at Large volume covering that session of Congress. 
 
SIMPLE RESOLUTIONS
 
     A matter concerning the rules, the operation, or the opinion
of either House alone is initiated by a simple resolution.  A
resolution affecting the House of Representatives is designated
"H. Res." followed by its number, while a Senate resolution is
designated "S. Res." together with its number.  Simple
resolutions are considered only by the body in which they were
introduced.  Upon adoption, simple resolutions are attested to by
the Clerk of the House of Representatives or the Secretary of the
Senate and are published in the Congressional Record. 
 
V. INTRODUCTION AND REFERRAL TO COMMITTEE
 
     Any Member, the Resident Commissioner from Puerto Rico, or
the Delegates in the House of Representatives may introduce a
bill at any time while the House is in session by simply placing
it in the "hopper," a wooden box provided for that purpose
located on the side of the rostrum in the House Chamber. 
Permission is not required to introduce the measure.  Printed
blank forms for an original bill are available through the
Clerk's office.  The Member introducing the bill is known as the
sponsor. An unlimited number of Members may co-sponsor a bill. 
To prevent the possibility that a bill might be introduced in the
House on behalf of a Member without that Member's prior approval,
the sponsor's signature must appear on the bill before it is
accepted for introduction.   Members who co-sponsor a bill upon
its date of introduction are original co-sponsors.  Members who
co-sponsor a bill after its introduction are additional
co-sponsors.  Co-sponsors are not required to sign the bill.  A
Member may not be added or deleted as a co-sponsor after the bill
has been reported by the last committee authorized to consider
it, but in no event shall the Speaker entertain a request to
delete the name of the sponsor.  In the Senate, unlimited
multiple sponsorship of a bill is permitted.  Occasionally, a
Member may insert the words "by request" after the Member's name
to indicate that the introduction of the measure is at the
suggestion of some other person or group. 
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     In the Senate, a Senator usually introduces a bill or
resolution by presenting it to one of the clerks at the Presiding
Officer's desk, without commenting on it from the floor of the
Senate.  However, a Senator may use a more formal procedure by
rising and introducing the bill or resolution from the floor.  A
Senator usually makes a statement about the measure when
introducing it on the floor.  Frequently, Senators obtain consent
to have the bill or resolution printed in the body of the
Congressional Record following their formal statement.
 
     If any Senator objects to the introduction of a bill or
resolution, the introduction of the bill or resolution is
postponed until the next day.  If there is no objection, the bill
is read by title and referred to the appropriate committee.
 
     In the House of Representatives, it is no longer the custom
to read bills-even by title-at the time of introduction.  The
title is entered in the Journal and printed in the Congressional
Record, thus preserving the purpose of the custom.  The bill is
assigned its legislative number by the Clerk.  The bill is then
referred as required by the rules of the House to the appropriate
committee or committees by the Speaker, the Member elected by 
the Members to be the Presiding Officer of the House, with the 
assistance of the Parliamentarian.  The bill number and committee 
referral appear in the next issue of the Congressional Record.  
It is then sent to the Government Printing Office where it is 
printed in its introduced form and printed copies are made available 
in the document rooms of both Houses.  Printed and electronic 
versions of the bill are also made available to the public.  
 
     Copies of the bill are sent to the office of the chairman of
the committee to which it has been referred.  The clerk of the
committee enters it on the committee's Legislative Calendar.
 
     Perhaps the most important phase of the legislative process
is the action by committees.  The committees provide the most
intensive consideration to a proposed measure as well as the
forum where the public is given their opportunity to be heard.  A
tremendous volume of work, often overlooked by the public, is
done by the Members in this phase.  There are, at present, 19
standing committees in the House and 16 in the Senate as well as
several select committees.  In addition, there are four standing
joint committees of the two Houses, that have oversight
responsibilities but no legislative jurisdiction.  The House may
also create select committees or task forces to study specific
issues and report on them to the House.  A task force may be
established formally through a resolution passed by the House or
informally through an organization of interested Members and
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committees by the House leadership.
 
     Each committee's jurisdiction is divided into certain
subject matters under the rules of each House and all measures
affecting a particular area of the law are referred to the
committee with jurisdiction over the particular subject matter. 
For example, the Committee on the Judiciary in the House has
jurisdiction over measures relating to judicial proceedings
generally, and 17 other categories, including constitutional
amendments, immigration and naturalization, bankruptcy, patents,
copyrights, and trademarks.  In total, the rules of the House and
of the Senate each provide for over 200 different classifications
of measures to be referred to committees.  Until 1975, the
Speaker of the House could refer a bill to only one committee. 
In modern practice, the Speaker may refer an introduced bill to
multiple committees for consideration of those provisions of the
bill within the jurisdiction of each committee concerned.  The
Speaker must designate a primary committee of jurisdiction on
bills referred to multiple committees.  The Speaker may place
time limits on the consideration of bills by all committees, but
usually time limits are placed only on additional committees. 
Additional committees are committees other than the primary
committee to which a bill has been referred, either initially on
its introduction or sequentially following the report of the
primary committee.  A time limit would be placed on an additional
committee only when the primary committee has reported its
version to the House.
 
     Membership on the various committees is divided between the
two major political parties.  The proportion of the Members of
the minority party to the Members of the majority party is
determined by the majority party, except that half of the members
on the Committee on Standards of Official Conduct are from the
majority party and half from the minority party.  The respective
party caucuses nominate Members of the caucus to be elected to
each standing committee at the beginning of each Congress. 
Membership on a standing committee during the course of a
Congress is contingent on continuing membership in the party
caucus that nominated the Member for election to the committee. 
If the Member ceases to be a Member of the party caucus, the
Member automatically ceases to be a member of the standing
committee. 
 
     Members of the House may serve on only two committees and
four subcommittees with certain exceptions.  However, the rules
of the caucus of the majority party in the House provide that a
Member may be chairman of only one subcommittee of a committee or
select committee with legislative jurisdiction, except for
certain committees performing housekeeping functions and joint
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committees.
 
     A Member usually seeks election to the committee that has
jurisdiction over a field in which the Member is most qualified
and interested.  For example, the Committee on the Judiciary
traditionally is composed almost entirely of lawyers.  Many
Members are nationally recognized experts in the specialty of
their particular committee or subcommittee. 
 
     Members rank in seniority in accordance with the order of
their appointment to the full committee and the ranking majority
member with the most continuous service is usually elected
chairman.  The rules of the House require that committee chairmen
be elected from nominations submitted by the majority party
caucus at the commencement of each Congress.  No Member of the
House may serve as chairman of the same standing committee or of
the same subcommittee thereof for more than three consecutive
Congresses.
 
     The rules of the House prohibit a committee that maintains a
subcommittee on oversight from having more than six subcommittees
with the exception of the Committee on Appropriations and the
Committee on Government Reform.
 
     Each committee is provided with a professional staff to
assist it in the innumerable administrative details involved in 
the consideration of bills and its oversight responsibilities. 
For standing committees, the professional staff is limited to 30
persons appointed by a vote of the committee. Two-thirds of the
committee staff are selected by a majority vote of the majority
committee members and one-third of the committee staff are
selected by a majority vote of minority committee members.  All
staff appointments are made without regard to race, creed, sex,
or age.  The minority staff provisions do not apply to the
Committee on Standards of Official Conduct because of its
bipartisan nature.  The Committee on Appropriations has special
authority under the rules of the House for appointment of staff
for the minority.  
     
VI. CONSIDERATION BY COMMITTEE
 
     One of the first actions taken by a committee is to seek the 
input of the relevant departments and agencies.  Frequently, 
the bill is also submitted to the General Accounting Office 
with a request for an official report of views on the necessity 
or desirability of enacting the bill into law. Normally, ample 
time is given for the submission of the reports and they are accorded 
serious consideration.  However, these reports are not binding on 
the committee in determining whether or not to act
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favorably on the bill.  Reports of the departments and agencies
in the executive branch are submitted first to the Office of
Management and Budget to determine whether they are consistent
with the program of the President.  Many committees adopt rules
requiring referral of measures to the appropriate subcommittee
unless the full committee votes to retain the measure at the full
committee.
 
COMMITTEE MEETINGS
 
     Standing committees are required to have regular meeting
days at least once a month.  The chairman of the committee may
also call and convene additional meetings.  Three or more members
of a standing committee may file with the committee a written
request that the chairman call a special meeting.  The request
must specify the measure or matter to be considered.  If the
chairman fails to call the requested special meeting within three
calendar days after the filing of the request, to be held within
seven calendar days after the filing of the request, a majority
of the members of the committee may call the special meeting by
filing with the committee written notice specifying the date, 
hour, and the measure or matter to be considered. 
In the Senate, the Chair may still control the agenda of the
special meeting through the power of recognition.  
Committee meetings may be held for various purposes including the
"markup" of legislation, authorizing subpoenas, or internal
budget and personnel matters.
 
A subpoena may be authorized and issues at a meeting by a vote
of a committee or subcommittee with a majority of members 
present.  The power to authorize and issue subpoenas also 
may be delegated to the chairman of the committee.  A 
subpoena may require both testimonial and documentary evidence 
to be furnished to the committee.  A subpoena is signed by the 
chairman of the committee or by a member designated by the 
committee.
 
All meetings for the transaction of business of standing
committees or subcommittees, except the Committee on Standards of
Official Conduct, must be open to the public, except when the
committee or subcommittee, in open session with a majority
present, determines by record vote that all or part of the
remainder of the meeting on that day shall be closed to the
public. Members of the committee may authorize congressional 
staff and departmental representatives to be present at any meeting 
that has been closed to the public.  Open committee meetings may be
covered by the media.  Permission to cover hearings and meetings
is granted under detailed conditions as provided in the rules of
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the House.
 
The rules of the House provide that House committees may not meet
during a joint session of the House and Senate or during a recess
when a joint meeting of the House and Senate is in progress. 
Committees may meet at other times during an adjournment or
recess up to the expiration of the constitutional term.
 
PUBLIC HEARINGS
 
     If the bill is of sufficient importance, the committee may
set a date for public hearings.  Each committee, except for the
Committee on Rules, is required to make public announcement of
the date, place, and subject matter of any hearing to be
conducted by the committee on any measure or matter at least one
week before the commencement of that hearing, unless the
committee chairman with the concurrence of the ranking minority
member or the committee by majority vote determines that there is
good cause to begin the hearing at an earlier date.  If that 
determination is made, the chairman must make a public
announcement to that effect at the earliest possible date. 
Public announcements are published in the Daily Digest portion of
the Congressional Record as soon as possible after the
announcement is made and are often noted by the media.  Personal 
notice of the hearing, usually in the form of a letter, is sometimes 
sent to relevant individuals, organizations, and government 
departments and agencies.
 
     Each hearing by a committee and subcommittee, except the
Committee on Standards of Official Conduct, is required to be
open to the public except when the committee or subcommittee, in
open session and with a majority present, determines by record
vote that all or part of the remainder of the hearing on that day
shall be closed to the public because disclosure of testimony,
evidence, or other matters to be considered would endanger the
national security, would compromise sensitive law enforcement
information, or would violate a law or a rule of the House.  The
committee or subcommittee by the same procedure may vote to close
one subsequent day of hearing, except that the Committees on
Appropriations, Armed Services, and the Permanent Select
Committee on Intelligence, and subcommittees thereof, may vote to
close up to five additional consecutive days of hearings.  When a
quorum for taking testimony is present, a majority of the members
present may close a hearing to discuss whether the evidence or
testimony to be received would endanger national security or
would tend to defame, degrade, or incriminate any person.  A 
committee or subcommittee may vote to release or make public 
matters originally received in a closed hearing or meeting. Open
committee hearings may be covered by the media.  Permission to
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cover hearings and meetings is granted under detailed conditions
as provided in the rules of the House.
 
     Hearings on the Budget are required to be held by the
Committee on Appropriations in open session within 30 days after
its transmittal to Congress, except when the committee, in open
session and with a quorum present, determines by record vote that
the testimony to be taken at that hearing on that day may be
related to a matter of national security.  The committee may by
the same procedure close one subsequent day of hearing.
 
     On the day set for the public hearing in a committee or
subcommittee, an official reporter is present to record the
testimony.  After a brief introductory statement by the chairman 
and often by the ranking minority member or other committee member, 
the first witness is called.  Members or Senators who wish to be 
heard sometimes testify first out of courtesy and due to the 
limitations on their time.  Cabinet officers and high-ranking 
civil and military officials of the government, as well as 
interested private individuals, testify either voluntarily or by 
subpoena.
 
     So far as practicable, committees require that witnesses who
appear before it file a written statement of their proposed
testimony in advance of their appearance and limit their oral
presentations to a brief summary of their arguments.  In the case
of a witness appearing in a nongovernmental capacity, a written
statement of proposed testimony shall include a curriculum vitae
and a disclosure of certain federal grants and contracts. 
 
     Minority party members of the committee are entitled to call
witnesses of their own to testify on a measure during at least
one day of the hearing. 
 
     Each member is provided only five minutes in the interrogation 
of each witness until each member of the committee who desires to
question a witness has had an opportunity to do so.  In addition,
a committee may adopt a rule or motion to permit committee members 
to question a witness for a specified period not longer than one 
hour.  Committee staff may also be permitted to question a witness 
for a specified period not longer than one hour.
 
     A transcript of the testimony taken at a public hearing is
made available for inspection in the office of the clerk of the
committee.  Frequently, the complete transcript is printed and
distributed widely by the committee.
 
MARKUP
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     After hearings are completed, the subcommittee usually will
consider the bill in a session that is popularly known as the
"markup" session.  The views of both sides are studied in detail
and at the conclusion of deliberation a vote is taken to
determine the action of the subcommittee.  It may decide to
report the bill favorably to the full committee, with or without
amendment, or unfavorably, or without recommendation.  The
subcommittee may also suggest that the committee "table" it or
postpone action indefinitely.  Each member of the subcommittee,
regardless of party affiliation, has one vote.  Proxy voting is
no longer permitted in House committees.
 
     
FINAL COMMITTEE ACTION
 
     At full committee meetings, reports on bills may be 
made by subcommittees.  Bills are read for amendment in 
committees by section and members may offer germane
amendments.  Committee amendments are only proposals to change
the bill as introduced and are subject to acceptance or rejection
by the House itself.  A vote of committee members is taken to
determine whether the full committee will report favorably or
table the bill.  If the committee votes to report the bill
favorably to the House, it may report the bill without
amendments or introduce and report a "clean bill."  If the committee 
has approved extensive amendments, the committee may decide to report
the original bill with one "amendment in the nature of a
substitute" consisting of all the amendments previously adopted,
or may report a new bill incorporating those amendments, commonly
known as a clean bill.  The new bill is introduced (usually by
the chairman of the committee), and, after referral back to the
committee, is reported favorably to the House by the committee. 
A committee may table a bill or not take action on it, thereby
preventing further action on a bill.  This makes adverse reports 
to the House by a committee unusual.  On rare occasions, a
committee may report a bill without recommendation or
adversely.  The House also has the ability to discharge a 
bill from committee.  For a discussion of the motion to 
discharge, see Part X. 
 
     Generally, a majority of the committee or subcommittee
constitutes a quorum.  A quorum is the number of members who must
be present in order for the committee to report.  This ensures
participation by both sides in the action taken.  However, a
committee may vary the number of members necessary for a quorum
for certain actions.  For example, a committee may fix the number
of its members, but not less than two, necessary for a quorum for
taking testimony and receiving evidence.  Except for the
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Committees on Appropriations, the Budget, and Ways and
Means, a committee may fix the number of its members, but not
less than one-third, necessary for a quorum for taking certain
other actions.  The absence of a quorum is subject to a point of
order, an objection that the proceedings are in violation of a
rule of the committee or of the House, because the required
number of members are not present.
      
POINTS OF ORDER WITH RESPECT TO COMMITTEE HEARING PROCEDURE
 
     A point of order in the House does not lie with respect to a
measure reported by a committee on the ground that hearings on
the measure were not conducted in accordance with required
committee procedure.  However, certain points of order may be
made by a member of the committee that reported the measure if,
in the committee hearing on that measure, that point of order was
(1) timely made and (2) improperly improperly disposed of.
 
VII. REPORTED BILLS
 
     If the committee votes to report the bill to the House, the 
committee staff writes the committee report.  The report describes 
the purpose and scope of the bill and the reasons for its recommended 
approval.  Generally, a section-by-section analysis is set forth
explaining precisely what each section is intended to accomplish. 
All changes in existing law must be indicated in the report and
the text of laws being repealed must be set out.  This
requirement is known as the "Ramseyer rule."  A similar rule in
the Senate is known as the "Cordon rule."  Committee amendments
also must be set out at the beginning of the report and
explanations of them are included.  Executive communications
regarding the bill may be referenced in the report. 
 
     If at the time of approval of a bill by a committee, except
the Committee on Rules, a member of the committee gives notice of
an intention to file supplemental, minority, or additional views,
that member is entitled to not less than two additional calendar
days after the day of such notice (excluding Saturdays, Sundays,
and legal holidays unless the House is in session on those days)
in which to file those views with the clerk of the committee. 
Those views that are timely filed must be included in the report
on the bill.  Committee reports must be filed while the House is 
in session unless unanimous consent is obtained from the House to 
file at a later time or the committee is awaiting additional views.
 
     The report is assigned a report number upon its filing and
is sent to the Government Printing Office for printing.  House
reports are given a prefix-designator that indicates the number
of the Congress.  For example, the first House report in the
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106th Congress was numbered 106-1. 
 
     In the printed report, committee amendments are indicated by
showing new matter in italics and deleted matter in line-through
type.  The report number is printed on the bill and the calendar
number is shown on both the first and back pages of the bill. 
However, in the case of a bill that was referred to two or more
committees for consideration in sequence, the calendar number is
printed only on the bill as reported by the last committee to
consider it.  For a discussion of House calendars, see Part IX.
 
     Committee reports are perhaps the most valuable single
element of the legislative history of a law.  They are used by
courts, executive departments, and the public as a source of 
information regarding the purpose and meaning of the law. 
 
CONTENTS OF REPORTS
 
     The report of a committee on a measure that has been
approved by the committee must include (1) the committee's
oversight findings and recommendations, (2) a statement required
by the Congressional Budget Act of 1974, if the measure 
is a bill or joint resolution providing new budget authority 
(other than continuing appropriations) or an increase or 
decrease in revenues or tax expenditures, (3) a cost
estimate and comparison prepared by the Director of the
Congressional Budget Office whenever the Director has submitted
that estimate and comparison to the committee prior to the filing
of the report, and (4) a summary of the oversight findings and
recommendations made by the Committee on Government Reform
whenever they have been submitted to the reporting committee in
a timely fashion to allow an opportunity to consider the findings
and recommendations during the committee's deliberations on the
measure.  Each report accompanying a bill or joint resolution
relating to employment or access to public services or
accommodations must describe the manner in which the provisions
apply to the legislative branch.  Each of these items are set out
separately and clearly identified in the report.  
 
With respect to each record vote by a committee, the total number
of votes cast for, and the total number of votes cast against any
public measure or matter or amendment thereto and the names of
those voting for and against, must be included in the committee
report. 
 
     In addition, each report of a committee on a public bill or
public joint resolution must contain a statement citing the
specific powers granted to Congress in the Constitution to enact
the law proposed by the bill or joint resolution.  Committee
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reports that accompany bills or resolutions that contain federal
unfunded mandates are also required to include an estimate
prepared by the Congressional Budget Office on the cost of the
mandates on state, local, and tribal governments.  If an estimate
is not available at the time a report is filed, committees are
required to publish the estimate in the Congressional Record. 
Each report also must contain an estimate, made by the committee,
of the costs which would be incurred in carrying out that bill or
joint resolution in the fiscal year reported and in each of the
five fiscal years thereafter or for the duration of the program
authorized if less than five years.  The report must include a 
comparison of the estimates of those costs with the estimate made 
by any Government agency and submitted to that committee.  
The Committees on Appropriations, on House Administration, Rules, 
and Standards of Official Conduct are not required to include cost 
estimates in their reports.  In addition, the committee's own cost 
estimates are not required to be included in reports when a cost 
estimate and comparison prepared by the Director of the Congressional 
Budget Office has been submitted prior to the filing of the report a
nd included in the report.  
 
FILING OF REPORTS
 
     Measures approved by a committee must be reported promptly
after approval.  A majority of the members of the committee may
file a written request with the clerk of the committee for the
reporting of the measure.  When the request is filed, the clerk
must immediately notify the chairman of the committee of the
filing of the request, and the report on the measure must be
filed within seven days (excluding days on which the House is not
in session) after the day on which the request is filed.  This
does not apply to a report of the Committee on Rules with respect
to the rule, joint rule, or order of business of the House or
to the reporting of a resolution of inquiry addressed to the head
of an executive department.
 
AVAILABILITY OF REPORTS AND HEARINGS
 
     A measure or matter reported by a committee (except the
Committee on Rules in the case of a resolution providing a rule,
joint rule, or other order of business) may not be considered in
the House until the third calendar day (excluding Saturdays,
Sundays, and legal holidays unless the House is in session on
those days) on which the report of that committee on that measure
has been available to the Members of the House. This rule is
subject to certain exceptions including resolutions providing for
certain privileged matters, measures declaring war or other
national emergency, and government agency decisions,
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determinations, and actions that are effective unless disapproved
or otherwise invalidated by one or both Houses of Congress. 
However, it is always in order to consider a report from the
Committee on Rules specifically providing for the consideration
of a reported measure or matter notwithstanding this restriction. 
If hearings were held on a measure or matter so reported, the
committee is required to make every reasonable effort to have
those hearings printed and available for distribution to the
Members of the House prior to the consideration of the measure in
the House.  Committees are also required, to the maximum extent
feasible, to make their publications available in electronic
form.  General appropriation bills may not be considered until
printed committee hearings and a committee report thereon have
been available to the Members of the House for at least three
calendar days (excluding Saturdays, Sundays, and legal holidays
unless the House is in session on those days). 
 
VIII. LEGISLATIVE OVERSIGHT BY STANDING COMMITTEES
 
     Each standing committee, other than the Committees on
Appropriations and on the Budget, is required to review and
study, on a continuing basis, the application, administration,
execution, and effectiveness of the laws dealing with the subject
matter over which the committee has jurisdiction and the
organization and operation of federal agencies and entities
having responsibility for the administration and evaluation of
those laws. 
 
     The purpose of the review and study is to determine whether
laws and the programs created by Congress are being implemented
and carried out in accordance with the intent of Congress and
whether those programs should be continued, curtailed, or
eliminated.  In addition, each committee having oversight
responsibility is required to review and study any conditions or
circumstances that may indicate the necessity or desirability of
enacting new or additional legislation within the jurisdiction of
that committee, and must undertake, on a continuing basis, future
research and forecasting on matters within the jurisdiction of
that committee.  Each standing committee also has the function of
reviewing and studying, on a continuing basis, the impact or
probable impact of tax policies on subjects within its
jurisdiction.
 
     The rules of the House provide for special treatment of an
investigative or oversight report of a committee.  Committees are
allowed to file joint investigative and activities reports and 
to file investigative and activities reports after the House has
completed its final session of a Congress.  In addition, several
of the standing committees have special oversight
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responsibilities.  The details of those responsibilities are set
forth in the rules of the House.
 
IX. CALENDARS
 
     The House of Representatives has five calendars of business:
the Union Calendar, the House Calendar, the Private Calendar, the
Corrections Calendar, and the Calendar of Motions to Discharge
Committees.  The calendars are compiled in one publication
printed each day the House is in session.  This publication also
contains a history of Senate-passed bills, House bills reported
out of committee,  bills on which the House has acted, as well as
other useful information.
 
     When a public bill is favorably reported by all committees
to which referred, it is assigned a calendar number on either the
Union Calendar or the House Calendar, the two principal calendars
of business.  The calendar number is printed on the first page of
the bill and, in certain instances, is printed also on the back
page.  In the case of a bill that was referred to multiple
committees for consideration in sequence, the calendar number is
printed only on the bill as reported by the last committee to
consider it.  
 
UNION CALENDAR
 
     The rules of the House provide that there shall be:
 
     A Calendar of the Committee of the Whole House on the
state of the Union, to which shall be referred public bills and 
public resolutions raising revenue, involving a tax or charge on 
the people, directly or indirectly making appropriations of money 
or property or requiring such appropriations to be made, authorizing 
payments out of appropriations already made, releasing any liability
to the United States for money or property, or referring a claim 
to the Court of Claims.
 
The large majority of public bills and resolutions reported to
the House are placed on the Union Calendar.  For a discussion of
the Committee of the Whole House, see Part XI.
 
HOUSE CALENDAR
 
     The rules further provide that there shall be:
 
     A House Calendar, to which shall be referred all
public bills and public resolutions not requiring 
referral to the Calendar of the Committee of the Whole House 
on the state of the Union.  
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PRIVATE CALENDAR
 
     The rules also provide that there shall be:
 
     A Private Calendar...to which shall be referred all 
private bills and private resolutions.
 
     All private bills reported to the House are placed on the
Private Calendar.  The Private Calendar is called on the first
and third Tuesdays of each month. If two or more Members object 
to the consideration of any measure called, it is
recommitted to the committee that reported it.  There are six
official objectors, three on the majority side and three on the
minority side, who make a careful study of each bill or
resolution on the Private Calendar.  The official objectors' role
is to object to a measure that does not conform to the
requirements for that calendar and prevent the passage without
debate of nonmeritorious bills and resolutions.  Private bills
that have been reported from committee are only considered under
the calendar procedure.  Alternative procedures reserved for
public bills are not applicable for reported private bills.
 
CORRECTIONS CALENDAR
 
     If a measure pending on either the House or Union Calendar
is of a noncontroversial nature, it may be placed on the
Corrections Calendar.  The Corrections Calendar was created to
address specific problems with federal rules, regulations, or
court decisions that bipartisan and narrowly targeted bills could
expeditiously correct.  After a bill has been favorably reported
and is on either the House or Union Calendar, the Speaker may,
after consultation with the Minority Leader, file with the Clerk
a notice requesting that such bill also be placed upon a special
calendar known as the Corrections Calendar.  On the second and
fourth Tuesdays of each month, the Speaker directs the Clerk to
call any bill that has been on the Corrections Calendar for three
legislative days.  A three-fifths vote of the Members voting is
required to pass any bill called from the Corrections Calendar. 
A failure to adopt a bill from the Corrections Calendar does not
necessarily mean the final defeat of the bill because it may then
be brought up for consideration in the same way as any other bill
on the House or Union Calendar. 
 
CALENDAR OF MOTIONS TO DISCHARGE COMMITTEES
 
     When a majority of the Members of the House sign a motion to
discharge a committee from consideration of a public bill or
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resolution, that motion is referred to the Calendar of Motions to
Discharge Committees.  For a discussion of motions to discharge,
see Part X.
 
X. OBTAINING CONSIDERATION OF MEASURES
 
     Certain measures, either pending on the House and Union 
Calendars or unreported and pending in committee, are more 
important and urgent than others and a system permitting
their consideration ahead of those that do not require immediate
action is necessary.  If the calendar numbers alone were the
determining factor, the bill reported most recently would be the
last to be taken up as all measures are placed on the House and
Union Calendars in the order reported.
 
UNANIMOUS CONSENT
 
     The House occasionally employs the practice of allowing
reported or unreported measures to be considered by the unanimous 
agreement of all Members in the House Chamber.  The power to 
recognize Members for a unanimous consent request is ultimately in 
the discretion of the Chair but recent Speakers have issued strict 
guidelines on when such a request is to be entertained.  Most 
unanimous consent requests for consideration of measures may only 
be entertained by the Chair when assured that the majority and 
minority floor and committee leaderships have no objection. 
 
SPECIAL RESOLUTION OR "RULE"
 
     To avoid delays and to allow selectivity in the
consideration of public measures, it is possible to have them
taken up out of their order on their respective calendar or to 
have them discharged from the committee or committees to which 
referred by obtaining from the Committee on Rules a special 
resolution or "rule" for their consideration.  The Committee on 
Rules, which is composed of majority and minority members but with 
a larger proportion of majority members than other committees, is
specifically granted jurisdiction over resolutions relating to
the order of business of the House.  Typically, the chairman of
the committee that has favorably reported the bill requests the
Committee on Rules to originate a resolution that will provide
for its immediate or subsequent consideration.  Under unusual
circumstances, the Committee on Rules may originate a resolution
providing for the "discharge" and consideration of a measure that 
has not been reported by the legislative committee of committees 
of jurisdiction.  If the Committee on Rules has determined that 
the measure should be taken up, it may report a resolution reading 
substantially as follows with respect to a bill on the Union Calendar 
or an unreported bill:
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     Resolved, That upon the adoption of this resolution the
Speaker declares pursuant to rule XVIII that the House resolve
itself into the Committee of the Whole House on the State of the
Union for the consideration of the bill (H.R.__) entitled, etc.,
and the first reading of the bill shall be dispensed with. After
general debate, which shall be confined to the bill and shall
continue not to exceed __ hours, to be equally divided and
controlled by the chairman and ranking minority member of the
Committee on __, the bill shall be read for amendment under the
five-minute rule. At the conclusion of the consideration of the
bill for amendment, the Committee shall rise and report the bill
to the House with such amendments as may have been adopted, and
the previous question shall be considered as ordered on the bill
and amendments thereto to final passage without intervening
motion except one motion to recommit with or without
instructions. 
 
     If the measure is on the House Calendar or the
recommendation is to avoid consideration in the Committee of the
Whole, the resolution reads substantially as follows: 
 
     Resolved, That upon the adoption of this resolution it shall
be in order to consider the bill (H.R. __) entitled, etc., in the
House.
 
     The resolution may waive points of order against the bill. 
A point of order is an objection that a pending matter or
proceeding is in violation of a rule of the House.  The bill may
be susceptible to various points of order that may be made
against its consideration, including an assertion that the bill
carries a retroactive federal income tax increase, contains a
federal unfunded mandate, or has not been reported from committee
properly.  When a rule limits or prevents floor
amendments, it is popularly known as a "closed rule" or "modified
closed rule."  However, a special resolution may not deny the
minority party the right to offer a motion to recommit the bill
with amendatory or general instructions.  For a discussion of the
motion to recommit, see Part XI. 
 
CONSIDERATION OF MEASURES MADE IN ORDER BY RULE REPORTED FROM THE
COMMITTEE ON RULES
 
     When a rule has been reported to the House and is not
considered immediately, it is referred to the calendar and, if
not called up for consideration by the who filed the report
within seven legislative days thereafter, any member of the
Committee on Rules may call it up as a privileged matter, after
having given one calendar day notice of the Member's intention to
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do so.  The Speaker will recognize any member of the committee
seeking recognition for that purpose.
 
     If the House has adopted a resolution making in order a 
motion to consider a bill, and such a motion has not been offered
within seven calendar days thereafter, such a motion shall be 
privileged if offered by direction of all reporting committees 
having initial jurisdiction of the bill.
 
     There are several other methods of obtaining consideration
of bills that either have not been reported by a committee or, if
reported, for which a rule has not been granted.  Two of those
methods, a motion to discharge a committee and a motion to
suspend the rules, are discussed below.
 
MOTION TO DISCHARGE COMMITTEE
 
     A Member may present to the Clerk a motion in writing to
discharge a committee from the consideration of a public bill or
resolution that has been referred to it 30 days prior thereto.  A
Member also may file a motion to discharge the Committee on Rules
from further consideration of a resolution providing a special
rule for the consideration of a public bill or resolution
reported by a standing committee, or a special rule for the
consideration of a public bill or resolution that has been 
referred to a standing committee for 30 legislative days. 
This motion to discharge the Committee on Rules may be made only
when the resolution has been referred to that committee at least
seven legislative days prior to the filing of the motion to
discharge.  The motion may not permit consideration of nongermane
amendments.  The motion is placed in the custody of the Journal
Clerk, where Members may sign it at the House rostrum only when
the House is in session.  The names of Members who have signed a
discharge motion are available electronically or published in 
the Congressional Record on a weekly basis.  When a majority 
of the total membership of the House (218 Members) have signed 
the motion, it is entered in the Journal, printed with all the 
signatures thereto in the Congressional Record, and referred to 
the Calendar of Motions to Discharge Committees. 
 
     On the second and fourth Mondays of each month, except
during the last six days of a session, a Member who has signed a
motion to discharge that has been on the calendar at least seven
legislative days may seek recognition and be recognized for the
purpose of calling up the motion.  The motion to discharge is
debated for 20 minutes, one-half in favor of the proposition and
one-half in opposition.
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     If the motion to discharge the Committee on Rules from a
resolution prevails, the House shall immediately consider such 
resolution.  If the resolution is adopted, the House proceeds to 
its execution.  This is the modern practice for utilization of 
the discharge rule.
 
     If the motion to discharge a standing committee of
the House from a public bill or resolution pending before the
 
committee prevails, a Member who signed the motion may move that
the House proceed to the immediate consideration of the bill or
resolution.  If the motion is agreed to, the bill or resolution
is considered immediately under the general rules of the House. 
If the House votes against the motion for immediate
consideration, the bill or resolution is referred to its proper
calendar with the same status as if reported favorably by a 
standing committee.
 
MOTION TO SUSPEND THE RULES
 
     On Monday and Tuesday of each week and during the last six
days of a session, the Speaker may entertain a motion to suspend
the rules of the House and pass a public bill or resolution. 
Members need to arrange in advance with the Speaker to
be recognized to offer such a motion.  The Speaker usually 
recognizes only a major member of the committee that has reported
or has primary jurisdiction over the bill. The motion to suspend the
rules and pass the bill is debatable for 40 minutes, one-half of
the time in favor of the proposition and one-half in opposition. 
The motion may not be separately amended but may be amended in
the form of a manager's amendment included in the motion when it
is offered.  Because the rules may be suspended and the bill
passed only by affirmative vote of two-thirds of the Members
voting, a quorum being present, this procedure is usually used
only for expedited consideration of relatively noncontroversial
public measures. 
 
     The Speaker may postpone all recorded and yea-nay votes on
certain questions before the House, including a motion to suspend
the rules and the passage of bills and resolutions, until a
specified time on that legislative day or the next two
legislative days.  At that time, the House disposes of the
postponed votes consecutively without further debate.  After an 
initial fifteen-minute vote is taken, the Speaker may
reduce to not less than five minutes the time period for
subsequent votes.  If the House adjourns before completing action
on postponed votes, the postponed votes must be the first order
of business on the next legislative day.  Eliminating
intermittent recorded votes on suspensions reduces interruptions
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of committee activity and allows more efficient scheduling of
voting.
 
CALENDAR WEDNESDAY
 
     On Wednesday of each week, unless dispensed with by
unanimous consent or by affirmative vote of two-thirds of the
Members voting, a quorum being present, the standing committees
are called in alphabetical order.  A committee when named may
call up for consideration any bill reported by it on a previous
day and pending on either the House or Union Calendar.  The
report on the bill must have been available for three days 
and must not be priviliged under the rules of the House.
General debate is limited to two hours on any Calendar Wednesday
measure and must be confined to the subject matter of the
measure, the time being equally divided between those for and
those against it.  An affirmative vote of a simple majority of
the Members present is sufficient to pass the measure.  The
purpose of this rarely utilized procedure is to provide an 
alternative method of consideration when the Committee on Rules 
has not reported a rule for a specific bill.
 
DISTRICT OF COLUMBIA BUSINESS
 
     On the second and fourth Mondays of each month, after the
disposition of motions to discharge committees and after the
disposal of business on the Speaker's table requiring only
referral to committee, the Committee on Government Reform may
call up for consideration any District of Columbia business 
reported from that committee.
 
QUESTIONS OF PRIVILEGE
 
House rules provide special privilege to questions of privilege. 
Questions of privilege are classified as those questions 1)
affecting the rights of the House collectively, its safety,
dignity, and the integrity of its proceedings, and 2) affecting
the rights, reputations, and conduct of Members, individually, in
their representative capacity.  A question of privilege has been
held to take precedence over all questions except the motion to
adjourn.  Questions of the privileges of the House, those
concerning the rights of the House collectively, take the form of
a resolution which may be called up by any Member after proper
notice.  A question of personal privilege, affecting the rights,
reputation, and conduct of individual Members, may be raised from
the floor without formal notice.  Debate on a question of
privilege proceeds under the hour rule, with debate on a question
of the privileges of the House divided between the proponent and
the leader of the opposing party or a designee.
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PRIVILEGED MATTERS
 
     Under the rules of the House, certain matters are regarded
as privileged matters and may interrupt the order of business. 
Conference reports, veto messages from the President, and certain
amendments to measures by the Senate after the stage of
disagreement between the two Houses are examples of privileged
matters.  Certain reports from House committees are also
privileged, including reports from the Committee on Rules,
reports from the Committee on Appropriations on the general
appropriation bills, printing and committee funding resolutions
reported from the Committee on House Administration, and reports
on Member's conduct from the Committee on Standards of Official
Conduct.  Bills, joint resolutions, and motions may also take on
privileged status as a result of special procedures written into
statute.  The Member in charge of such a matter may call it up at
practically any time for immediate consideration when no other 
business is pending.  Usually, this is done after consultation 
with both the majority and minority floor leaders so that the 
Members of both parties will have advance notice.
 
     At any time after the reading of the Journal, a Member, by
direction of the Committee on Appropriations, may move that the
House resolve itself into the Committee of the Whole House on the
State of the Union for the purpose of considering general
appropriation bills.  A general appropriation bill may not be
considered in the House until three calendar days (excluding
Saturdays, Sundays, and legal holidays unless the House is in
session on those days) after printed committee reports and
hearings on the bill have been available to the Members.  The limit
on general debate on such a bill is generally fixed by a rule
reported from the Committee on Rules. 
 
XI. CONSIDERATION AND DEBATE
 
     Our democratic tradition demands that bills be given
consideration by the entire membership usually with adequate
opportunity for debate and the proposing of amendments. 
 
COMMITTEE OF THE WHOLE HOUSE
 
     In order to expedite the consideration of bills and
resolutions, the rules of the House provide for a parliamentary
mechanism, known as the Committee of the Whole House on the 
state of the Union, that enables the House to act with a 
quorum of less than the requisite majority of 218.  A quorum 
in the Committee of the Whole is 100 members.  All
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measures on the Union Calendar-those involving a tax, making
appropriations, authorizing payments out of appropriations
already made, or disposing of property-must be first considered
in the Committee of the Whole. 
 
     The Committee on Rules reports a rule allowing for immediate
consideration of a measure by the Committee of the Whole.  After
adoption of the rule by the House, the Speaker may declare the
House resolved into the Committee of the Whole.  When the House
resolves into the Committee of the Whole, the Speaker leaves the
chair after appointing a Chairman to preside.
 
     The rule referred to in the preceding paragraph also fixes
the length of the debate in the Committee of the Whole.  This may
vary according to the importance of the measure.  As provided in 
the rule, the control of the time is usually divided equally between 
the chairman and the ranking minority member of the relevant 
committee.  Members seeking to speak for or against the measure 
may arrange in advance with the Member in control of the time on 
their respective side to be allowed a certain amount of time in 
the debate.  Members may also ask the Member speaking at the time to
yield to them for a question or a brief statement.  A transcript
of the proceedings in the House and the Senate is printed daily
in the Congressional Record.  Frequently, permission is granted a
Member by unanimous consent to revise and extend his remarks in
the Congressional Record if sufficient time to make a lengthy
oral statement is not available during actual debate.  These
revisions and extensions are printed in a distinctive type and
cannot substantively alter the verbatim transcript.
 
     The conduct of the debate is governed principally by the
rules of the House that are adopted at the opening of each
Congress.  Jefferson's Manual, prepared by Thomas Jefferson for
his own guidance as President of the Senate from 1797 to 1801, is
another recognized authority.  The House has a long-standing rule
that the provisions of Jefferson's Manual should govern 
the House in all applicable cases and where they are not
inconsistent with the rules of the House.  The House also relies
on an 11-volume compilation of parliamentary precedents, entitled
Hinds' Precedents and Cannon's Precedents of the House of
Representatives, dating from 1789 to 1935, to guide its action.  
A later compilation, Deschler-Brown Precedents of the 
House of Representatives, spans 15 volumes and
covers 1936 to date.  In addition, a summary of the House
precedents prior to 1959 can be found in a single volume entitled
Cannon's Procedure in the House of Representatives.  Procedure in
the U.S. House of Representatives, fourth edition, as
supplemented, and House Practice, published in 1996, are recent
compilations of the precedents of the House, in summary form,
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together with other useful related material.  Also, various
rulings of the Chair are set out as notes in the current House
Rules and Manual.  Most parliamentary questions arising during
the course of debate are responded to by a ruling based on a
precedent of action in a similar situation.  The Parliamentarian
of the House is present in the House Chamber in order to assist
the Speaker or the Chairman in making a correct ruling on
parliamentary questions.
 
SECOND READING
 
     During general debate on a bill, an accurate account of the 
time used on both sides is kept and the Chairman terminates the
debate when all the time allowed under the rule has been
consumed.  After general debate, the second reading of the bill
begins.  The second reading is a section-by-section reading
during which time germane amendments may be offered to a section
when it is read.  Under some special "modified closed" rules
adopted by the House, certain bills are considered as read and
open only to prescribed amendments under limited time
allocations.  Under the normal "open" amendment process, a Member
is permitted five minutes to explain the proposed amendment,
after which the Member who is first recognized by the Chair is
allowed to speak for five minutes in opposition to it.  There is
no further debate on that amendment, thereby effectively
preventing filibuster-like tactics.  This is known as the
"five-minute rule."  However, Members may offer an amendment to 
the amendment, for separate five-minute debate, or may offer a 
pro forma amendment-"to strike out the last word"-which does not 
change the language of the amendment but allows the Member five 
minutes for debate.  Each substantive amendment and amendment 
thereto is put to the Committee of the Whole for adoption unless 
the House has adopted a special rule "self-executing" the 
adoption of certain amendments in the Committee of the Whole. 
 
     At any time after debate has begun on proposed amendments to
a section or paragraph of a bill under the five-minute rule, the
Committee of the Whole may by majority vote of the Members
present close debate on the section or paragraph.  However, if
debate is closed on a section or paragraph before there has been
debate on an amendment that a Member has caused to be printed in
the Congressional Record at least one day prior to floor 
consideration of the amendment, the Member who caused the amendment 
to be printed in the Record is given five minutes in which to explain 
the amendment.  Five minutes is also given to speak in opposition to
the amendment and no further debate on the amendment is allowed. 
Amendments placed in the Congressional Record must indicate the 
full text of the proposed amendment, the name of the Member 
proposing it, the number of the bill or amendment to which it will 
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be offered, and the point in the bill or amendment thereto where
the amendment is intended to be offered.  These amendments appear
in the portion of the Record designated for that purpose.
 
AMENDMENTS AND THE GERMANENESS RULE
 
     The rules of the House prohibit amendments of a subject
matter different from the text under consideration.  This rule,
commonly known as the germaneness rule, is considered the single
most important rule of the House of Representatives because of
the obvious need to keep the focus of a body the size of the
House on a predictable subject matter.  The germaneness rule
applies to the proceedings in the House, the Committee of the
Whole, and the standing committees.  There are hundreds of prior
rulings or "precedents" on issues of germaneness available to
guide the Chair. 
 
THE COMMITTEE "RISES"
 
     At the conclusion of the consideration of a bill for
amendment, the Committee of the Whole "rises" and reports the
bill to the House with the amendments that have been adopted.  In
rising, the Committee of the Whole reverts back to the House and
the Chairman of the Committee is replaced in the chair by the
Speaker of the House.  The House then acts on the bill and any
amendments adopted by the Committee of the Whole.
 
HOUSE ACTION
 
     Debate on a bill in the House is cut off by moving and
ordering "the previous question."  All debate is cut off on the
bill if this motion is carried by a majority of the Members
voting, a quorum being present, or by a special rule ordering the
previous question upon the rising of the Committee of the Whole. 
The Speaker then puts the question: "Shall the bill be engrossed
and read a third time?"  If this question is decided in the
affirmative, the bill is read a third time by title only and
voted on for passage. 
 
     If the previous question has been ordered by the terms of
the rule on a bill reported by the Committee of the Whole, the
House immediately votes on whatever amendments have been reported
by the Committee in the order in which they appear in the bill
unless voted on en bloc.  After completion of voting on the
amendments, the House immediately votes on the passage of the
bill with the amendments it has adopted.  However, a motion to
recommit, as described in the next section, may be offered and
voted on prior to the vote on passage.  
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     The Speaker may postpone a recorded vote on final passage of
a bill or resolution or agreement to a conference report for up
to two legislative days. 
 
     Measures that do not have to be considered in the Committee
of the Whole are considered in the House in accordance with the
terms of the rule limiting debate on the measure or under the
"hour rule."  The hour rule limits the amount of time that a
Member may occupy in debate on a pending question to 60 minutes. 
Generally, the opportunity for debate may also be curtailed when
the Speaker makes the rare determination that a motion is
dilatory.
 
     After passage or rejection of the bill by the House, a pro
forma motion to reconsider it is automatically made and laid on
the table.  The motion to reconsider is tabled to prohibit this
motion from being made at a later date because the vote of the
House on a proposition is not final and conclusive until there 
has been an opportunity to reconsider it. 
 
MOTION TO RECOMMIT
 
     After the previous question has been ordered on the passage
of a bill or joint resolution, it is in order to offer one motion
to recommit the bill or joint resolution to a committee and the
Speaker is required to give preference in recognition for that
purpose to a minority party Member who is opposed to the bill or
joint resolution.  This motion is normally not subject to debate. 
However, a motion to recommit with instructions offered after the
previous question has been ordered is debatable for 10 minutes,
except that the majority floor manager may demand that the debate
be extended to one hour.  Whatever time is allotted for debate is
divided equally between the proponent and opponent of the
motion.  Instructions in the motion to recommit normally take the
form of germane amendments proposed by the minority to
immediately change the final form of the bill prior to passage.
Instructions may also be "general," directing the committee to
take specified actions such as to review the bill with a
particular political viewpoint or to hold further hearings.
 
QUORUM CALLS AND ROLLCALLS
 
Article 1, Section 5, of the Constitution provides that a
majority of each House constitutes a quorum to do business and
authorizes a smaller number than a quorum to compel the
attendance of absent Members.  In order to fulfill this
constitutional responsibility, the rules of the House provide
alternative procedures for quorum calls in the House and the
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Committee of the Whole.
 
     In the absence of a quorum, 15 Members may initiate a call
of the House to compel the attendance of absent Members.  Such a
call of the House must be ordered by a majority vote.  A call of
the House is then ordered and the call is taken by electronic
device or by response to the alphabetical call of the roll of
Members.  Absent Members have a minimum of 15 minutes from the
ordering of the call of the House by electronic device to have
their presence recorded.  If sufficient excuse is not offered for
their absence, they may be sent for by the Sergeant-at-Arms and
their attendance secured and retained.  The House then determines
the conditions on which they may be discharged.  Members who
voluntarily appear are, unless the House otherwise directs,
immediately admitted to the Hall of the House and must report
their names to the Clerk to be entered in the Journal as present. 
Compulsory attendance or arrest of Members has been rare in
modern practice. The rules of the House provide special 
authority for the Speaker to recognize a Member of the 
Speaker's choice to move a call of the House at any time.
 
     When a question is put to a vote by the Speaker and a quorum
fails to vote on such question, if a quorum is not present and
objection is made for that reason, there is a call of the House
unless the House adjourns.  The call is taken by electronic
device and the Sergeant-at-Arms may bring in absent Members.  The
yeas and nays on the pending question are at the same time
considered as ordered and an "automatic" recorded vote is taken. 
The Clerk utilizes the electronic system or calls the roll and 
each Member who is present may vote on the pending question. 
If those voting on the question and those who are present and 
decline to vote together make a majority of the House, the Speaker 
declares that a quorum is constituted, and the pending question 
is decided as the majority of those voting have determined.
 
     The rules of the House prohibit points of order of no
quorum unless the Speaker has put a question to a vote. 
 
     The rules for quorum calls are different in some respects in
the Committee of the Whole.  The first time the Committee of the
Whole finds itself without a quorum during a day the Chairman
is required to order the roll to be called by electronic device,
unless the Chairman orders a call of the Committee.  However, the
Chairman may refuse to entertain a point of order of no quorum
during general debate.  If on a call, a quorum (100 Members)
appears, the Committee continues its business.  If a quorum does
not appear, the Committee rises and the Chairman reports the
names of the absentees to the House.  The rules provide for the
expeditious conduct of quorum calls in the Committee of the
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Whole.  The Chairman may suspend a quorum call after 100 Members
have recorded their presence.  Under such a short quorum call,
the Committee will not rise proceedings under the quorum call 
are vacated.  In that case, a recorded vote, if ordered
immediately following the termination of the short quorum call,
is a minimum of 15 minutes.  In the alternative, the Chair may
choose to permit a full 15-minute quorum call, wherein all
Members are recorded as present or absent, to be followed
by a five-minute record vote on the pending question.  Once a
quorum of the Committee of the Whole has been established for a 
day, a quorum call in the Committee is only in order when the
Committee is operating under the five-minute rule and the
Chairman has put the pending question to a vote. The rules 
prohibit a point of order of no quorum against a vote in which 
the Committee of the Whole agrees to rise.  However, an
appropriate point of no quorum would be permitted against a 
vote defeating a motion to rise.
 
 
VOTING
 
     There are three methods of voting in the Committee of the
Whole that are also employed in the House.  These are the voice
vote, the division, and the recorded vote.  The yea-and-nay vote
is an additional method used only in the House, which may be
automatic if a Member objects to the vote on the ground that a
quorum is not present.
 
     To conduct a voice vote the Chair puts the question: "As
many as are in favor (as the question may be) say `Aye'.  As many
as are opposed, say `No'."  The Chair determines the result on a
comparison of the volume of ayes and noes.  This is the form in
which the vote is ordinarily taken in the first instance.
 
     If it is difficult to determine the result of a voice vote,
a division may be demanded by a Member or initiated by the Chair. 
The Chair then states: "As many as are in favor will rise and
stand until counted."  After counting those in favor he calls on
those opposed to stand and be counted, thereby determining the
number in favor of and those opposed to the question.
 
     If any Member requests a recorded vote and that request is
supported by at least one-fifth of a quorum of the House (44 
Members), or 25 Members in the Committee of the Whole, the vote 
is taken by electronic device.  After the recorded vote is 
concluded, the names of those voting and those not voting are 
entered in the Journal.  Members have a minimum of 15 minutes 
to be counted from the time the record vote is ordered.  The 
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Speaker may reduce the period for voting to five minutes on 
subsequent votes in certain situations where there has been 
no intervening debate or business.  The Speaker is not required 
to vote unless the Speaker's vote would be decisive.
 
     In the House, if the yeas and nays are demanded, the Speaker
directs those in favor of taking the vote by that method to stand
and be counted.  The support of one-fifth of the Members present
is necessary for ordering the yeas and nays.  When the yeas and
nays are ordered or a point of order is made that a quorum is not
present, the Speaker states: "As many as are in favor of the
proposition will vote "Aye." "As many as are opposed will vote
"No."  The Clerk activates the electronic system or calls the
roll and reports the result to the Speaker, who announces it to
the House. 
 
     The rules of the House require a three-fifths vote to pass a
bill, joint resolution, amendment, or conference report that
contains a specified type of federal income tax rate increase. 
 
     The rules prohibit a Member from (1) casting another
Member's vote or recording another Member's presence in the House
or the Committee of the Whole or (2) authorizing another
individual to cast a vote or record the Member's presence in the
House or the Committee of the Whole.
 
ELECTRONIC VOTING
 
     Recorded votes are usually taken by electronic device,
except when the Speaker orders the vote to be recorded by other
methods prescribed by the rules of the House, or in the failure
of the electronic device to function.  In addition, quorum calls
are generally taken by electronic device.  The electronic system
works as follows: A number of vote stations are attached to
selected chairs in the Chamber.  Each station is equipped with a
vote card slot and four indicators, marked "yea," "nay,"
"present," and "open" that are lit when a vote is in progress and
the system is ready to accept votes.  Each Member is provided
with a personalized Vote-ID Card.  A Member votes by inserting
the voting card into any one of the vote stations and depressing
the appropriate button to indicate the Member's choice.  If a
Member is without a Vote-ID Card or wishes to change his vote
during the last five minutes of a vote, the Member may be
recorded by handing a paper ballot to the Tally Clerk, who then
records the vote electronically according to the indicated
preference of the Member.  The paper ballots are green for "yea,"
red for "nay," and amber for "present."  The voting machine
records the votes and reports the result when the vote is
completed.
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PAIRING OF MEMBERS
 
     The former system of pairing of Members, where a Member
could arrange in advance to be recorded as being either in favor
of or opposed to the question by being "paired" with another
absent Member who holds contrary views on the question, has
largely been eliminated.  The rules still allow for "live pairs." 
A live pair is where a Member votes as if not paired,
subsequently withdraws that vote, and then asks to be marked
"present" to protect the other Member.  The most common practice
is for absent Members to submit statements for the Record stating
how they would have voted if present on specific votes.
 
SYSTEM OF LIGHTS AND BELLS
 
     Due to the diverse nature of daily tasks that they have to
perform, it is not practicable for Members to be present in the
House or Senate Chamber at every minute that the body is in
session.  Furthermore, many of the routine matters do not require
the personal attendance of all the Members.  A legislative call
system consisting of electric lights and bells or buzzers located
in various parts of the Capitol Building and House and Senate
Office Buildings alerts Members to certain occurrences in the
House and Senate Chambers. 
 
     In the House, the Speaker has ordered that the bells and
lights comprising the system be utilized as follows:
 
* 1 long ring followed by a pause and then 3 rings and 3 lights
on the left-Start or continuation of a notice or short quorum
call in the Committee of the Whole that will be vacated if and
when 100 Members appear on the floor. Bells are repeated every
five minutes unless the call is vacated or the call is converted
into a regular quorum call. 
 
     * 1 long ring and extinguishing of 3 lights on the
left-Short or notice quorum call vacated. 
 
* 2 rings and 2 lights on the left-15 minute recorded vote,
yea-and-nay vote or automatic rollcall vote by electronic device.
The bells are repeated five minutes after the first ring.   
       
 
* 2 rings and 2 lights on the left followed by a pause and then 2
more rings-Automatic rollcall vote or yea-and-nay vote taken by a
call of the roll in the House. The bells are repeated when the
Clerk reaches the R's in the first call of the roll.
 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q06.033a.htm (38 of 65) [1/8/2007 7:50:43 AM]



HOW OUR LAWS ARE MADE

* 2 rings followed by a pause and then 5 rings-First vote under
Suspension of the Rules or on clustered votes. Two bells are
repeated five minutes after the first ring. The first vote will
take 15 minutes with successive votes at intervals of not less
than five minutes. Each successive vote is signaled by five
rings.
 
* 3 rings and 3 lights on the left-15 minute quorum call in
either the House or in the Committee of the Whole by electronic
device. The bells are repeated five minutes after the first ring.
 
* 3 rings followed by a pause and then 3 more rings-15 minute
quorum call by a call of the roll. The bells are repeated when
the Clerk reaches the R's in the first call of the roll. 
 
* 3 rings followed by a pause and then 5 more rings-Quorum call
in the Committee of the Whole that may be followed immediately by
a five-minute recorded vote. 
 
     * 4 rings and 4 lights on the left-Adjournment of the House. 
 
     * 5 rings and 5 lights on the left-Any five-minute vote. 
 
     * 6 rings and 6 lights on the left-Recess of the House.
 
     * 12 rings at 2-second intervals with 6 lights on the left-
Civil Defense Warning. 
 
     * The 7th light indicates that the House is in session.
 
RECESS AUTHORITY
 
     The House may by vote authorize the Speaker to declare a
recess under the rules of the House.  The Speaker also has the
authority to declare the House in recess for a short time when no
question is pending before the House.  
 
LIVE COVERAGE OF FLOOR PROCEEDINGS
 
     The rules of the House provide for unedited radio and
television broadcasting and recording of proceedings on the floor
of the House.  However, the rules prohibit the use of these
broadcasts and recordings for any political purpose or in any
commercial advertisement.  The rules of the Senate also provide
for broadcasting and recording of proceedings in the Senate
Chamber with similar restrictions.
 
XII. CONGRESSIONAL BUDGET PROCESS
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     The Congressional Budget and Impoundment Control Act of 1974
as amended provides Congress with a procedure establishing
appropriate spending and revenue levels for each year.  The
congressional budget process, as set out in the 1974 Budget Act,
is designed to coordinate decisions on sources and levels of
revenues and on objects and levels of expenditures.  Its basic
method is to prescribe the overall size of the fiscal pie and the
particular sizes of its various pieces.  Each year the Congress
adopts a concurrent resolution imposing overall constraints on
revenues and spending and distributing the overall constraint on
spending among groups of programs and activities. 
 
     Congress aims to complete action on a concurrent resolution
on the budget for the next fiscal year by April 15.  Congress may
adopt a later budget resolution that revises the most recently
adopted budget resolution.  One of the mechanisms Congress uses
to implement the constraints on revenue and spending is called
the reconciliation process.  Reconciliation is a two-step process
designed to bring existing law in conformity with the most
recently adopted concurrent resolution on the budget.  The first
step in the reconciliation process is the language found in a
concurrent resolution on the budget instructing House and Senate
committees to determine and recommend changes in laws or bills
that will achieve the constraints established in the concurrent
resolution on the budget.  The instructions to a committee
specify the amount of spending reductions or revenue changes a
committee must attain and leave to the discretion of the
committee the specific changes to laws or bills that must be
made.  The second step involves the combination of the various
instructed committees' recommendations into an omnibus
reconciliation bill which is reported by the Committee on the
Budget or by the one committee instructed, if only one committee
has been instructed, and considered by the whole House. 
 
     The Budget Act maintains that reconciliation provisions must
be related to reconciling the budget.  This principle is codified
in section 313 of the Budget Act, the so-called Byrd Rule, named
after Senator Robert C. Byrd of West Virginia.  Section 313
provides a point of order in the Senate against extraneous matter
in reconciliation bills.  Determining what is extraneous is a
difficult task for the Senate's Presiding Officer.  The Byrd Rule
may only be waived in the Senate by a three-fifths vote and sixty
votes are required to overturn the presiding officer's ruling.
 
     Congress aims to complete action on a reconciliation bill or
resolution by June 15 of each year.  After Congress has completed
action on a concurrent resolution on the budget for a fiscal
year, it is generally not in order to consider legislation that
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does not conform to the constraints on spending and revenue set
out in the resolution.
 
     Congress has enacted legislation under which breaches are
remedied by "sequestration," that is, automatic cancellations of
spending authority.  Sequestration results when the statutory
parameters for the deficit, discretionary spending, or the
"Paygo" requirement have been exceeded.  Paygo requires that tax
reductions or increases in entitlements must be offset by tax
increases or reductions in entitlements.
 
     The Unfunded Mandates Reform Act of 1995, through an
amendment to the Congressional Budget Act, established
requirements on committees with respect to measures containing
unfunded intergovernmental mandates.  An unfunded
intergovernmental mandate is the imposition of a substantial
financial requirement or obligation on a state, local or tribal
government.  The Act also established a unique point of order to
enforce the requirements of the Act with respect to intergovernmental 
mandates in excess of fifty million dollars annually. 
In the House, an unfunded mandate point of order is not disposed
of by a ruling of the Chair but by the Chair putting the question
of consideration to the body.  The House or the Committee of the
Whole then decides by vote whether or not to proceed with the
measure with the alleged mandate contained therein.
 
XIII. ENGROSSMENT AND MESSAGE TO SENATE
 
     The preparation of a copy of the bill in the form in which
it has passed the House can be a detailed and complicated process
because of the large number and complexity of amendments to some
bills adopted by the House.  Frequently, these amendments are
offered during a spirited debate with little or no prior formal
preparation.  The amendment may be for the purpose of inserting
new language, substituting different words for those set out in
the bill, or deleting portions of the bill.  It is not unusual to
have more than 100 amendments adopted, including those proposed
by the committee at the time the bill is reported and those
offered from the floor during the consideration of the bill in
the Chamber.  In some cases, amendments offered from the floor
are written in longhand.  Each amendment must be inserted in
precisely the proper place in the bill, with the spelling and
punctuation exactly as it was adopted by the House.  It is
extremely important that the Senate receive a copy of the bill in
the precise form in which it has passed the House.  The
preparation of such a copy is the function of the enrolling
clerk.
 
     In the House, the enrolling clerk is under the Clerk of the
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House.  In the Senate, the enrolling clerk is under the Secretary
of the Senate.  The enrolling clerk receives all the papers
relating to the bill, including the official Clerk's copy of the
bill as reported by the standing committee and each amendment
adopted by the House.  From this material, the enrolling clerk
prepares the engrossed copy of the bill as passed, containing all
the amendments agreed to by the House.  At this point, the
measure ceases technically to be called a bill and is termed "An
Act" signifying that it is the act of one body of the Congress,
although it is still popularly referred to as a bill.  The
engrossed bill is printed on blue paper and is signed by the
Clerk of the House.  Bills may also originate in the Senate with 
certain exceptions.  For a discussion of bills originating in 
the Senate, see Part XVI. 
 
XIV. SENATE ACTION
 
     The Parliamentarian, in the name of the Vice President, as
the President of the Senate, refers the engrossed bill to the
appropriate standing committee of the Senate in conformity with
the rules of the Senate.  The bill is reprinted immediately and
copies are made available in the document rooms of both Houses. 
This printing is known as the "Act print" or the "Senate referred
print."
 
COMMITTEE CONSIDERATION
 
     Senate committees give the bill the same detailed
consideration as it received in the House and may report it with
or without amendment.  A committee member who wishes to express
an individual view or a group of Members who wish to file a
minority report may do so by giving notice, at the time of the
approval of a report on the measure, of an intention to file
supplemental, minority, or additional views.  These views may be
filed within three days with the clerk of the committee and
become a part of the report.  When a committee reports a bill, it
is reprinted with the committee amendments indicated by showing
new matter in italics and deleted matter in line-through type. 
The calendar number and report number are indicated on the first
and back pages, together with the name of the Senator making the
report.  The committee report and any minority or individual
views accompanying the bill also are printed at the same time.  
 
     All committee meetings, including those to conduct hearings,
must be open to the public.  However, a majority of the members
of a committee or subcommittee may, after discussion in closed
session, vote in open session to close a meeting or series of
meetings on the same subject for no longer than 14 days if it is
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determined that the matters to be discussed or testimony to be
taken will disclose matters necessary to be kept secret in the
interests of national defense or the confidential conduct of the
foreign relations of the United States; will relate solely to
internal committee staff management or procedure; will tend to
charge an individual with a crime or misconduct, to disgrace or
injure the professional standing of an individual, or otherwise
to expose an individual to public contempt, or will represent a
clearly unwarranted invasion of the privacy of an individual;
will disclose law enforcement information that is required to be
kept secret; will disclose certain information regarding certain
trade secrets; or may disclose matters required to be kept
confidential under other provisions of law or government
regulation. 
 
CHAMBER PROCEDURE
 
     The rules of procedure in the Senate differ to a large
extent from those in the House.  The Senate relies heavily on the
practice of obtaining unanimous consent for actions to be taken. 
For example, at the time that a bill is reported, the Majority
Leader may ask unanimous consent for the immediate consideration
of the bill.  If the bill is of a noncontroversial nature and
there is no objection, the Senate may pass the bill with little
or no debate and with only a brief explanation of its purpose and
effect.  Even in this instance, the bill is subject to amendment
by any Senator.  A simple majority vote is necessary to carry an
amendment as well as to pass the bill.  If there is any
objection, the report must lie over one legislative day and the
bill is placed on the calendar. 
 
     Measures reported by standing committees of the Senate may
not be considered unless the report of that committee has been
available to Senate Members for at least two days (excluding
Sundays and legal holidays) prior to consideration of the measure
in the Senate.  This requirement, however, may be waived by
agreement of the Majority and Minority leaders and does not apply
in certain emergency situations.
 
     In the Senate, measures are brought up for consideration by
a simple unanimous consent request, by a complex unanimous
consent agreement, or by a motion to proceed to the consideration
of a measure on the calendar.  A unanimous consent agreement,
sometimes referred to as a "time agreement," makes the
consideration of a measure in order and often limits the amount
of debate that will take place on the measure and lists the
amendments that will be considered.  The offering of a unanimous
consent request to consider a measure or the offering of a motion
to proceed to the consideration of a measure is reserved, by
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tradition, to the Majority Leader.
 
     Usually a motion to consider a measure on the calendar is
made only when unanimous consent to consider the measure cannot
be obtained.  There are two calendars in the Senate, the Calendar
of Business and the Executive Calendar.  All legislation is
placed on the Calendar of Business and treaties and nominations
are placed on the Executive Calendar.  Unlike the House, there is
no differentiation on the Calendar of Business between the
treatment of (1) bills raising revenue, general appropriation
bills, and bills of a public character appropriating money or
property, and (2) other bills of a public character not
appropriating money or property. 
 
     The rules of the Senate provide that at the conclusion of
the morning business for each "legislative day" the Senate
proceeds to the consideration of the calendar.  In the Senate,
the term "legislative day" means the period of time from when the
Senate adjourns until the next time the Senate adjourns.  Because
the Senate often "recesses" rather than "adjourns" at the end of
a daily session, the legislative day usually does not correspond
to the 24-hour period comprising a calendar day.  Thus, a
legislative day may cover a long period of time-from days to
weeks, or even months.  Because of this and the modern practice
of waiving the call of the calendar by unanimous consent at the
start of a new legislative day, it is rare to have a call of the
calendar.  When the calendar is called, bills that are not
objected to are taken up in their order, and each Senator is
entitled to speak once and for five minutes only on any question. 
Objection may be interposed at any stage of the proceedings, but
on motion the Senate may continue consideration after the call of
the calendar is completed, and the limitations on debate then do
not apply. 
 
     On any day (other than a Monday that begins a new
legislative day), following the announcement of the close of
morning business, any Senator, usually the Majority Leader,
obtaining recognition may move to take up any bill out of its
regular order on the calendar.  The five-minute limitation on
debate does not apply to the consideration of a bill taken up in
this manner, and debate may continue until the hour when the
Presiding Officer of the Senate "lays down" the unfinished
business of the day.  At that point consideration of the bill is
discontinued and the measure reverts back to the Calendar of
Business and may again be called up at another time under the
same conditions.
 
     When a bill has been objected to and passed over on the call
of the calendar it is not necessarily lost.  The Majority Leader,
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after consulting the Minority Leader, determines the time at
which the bill will be considered.  At that time, a motion is
made to consider the bill.  The motion is debatable if made after
the morning hour.
 
     Once a Senator is recognized by the Presiding Officer, the
Senator may speak for as long as the Senator wishes and loses the
floor only when the Senator yields it or takes certain
parliamentary actions that forfeit the Senator's right to the
floor.  However, a Senator may not speak more than twice on any
one question in debate on the same legislative day without leave
of the Senate.  Debate ends when a Senator yields the floor and
no other Senator seeks recognition, or when a unanimous consent
agreement limiting the time of debate is operating. 
 
     On occasion, Senators opposed to a measure may extend debate
by making lengthy speeches or a number of speeches at various 
stages of consideration intended to prevent or defeat action
on the measure.  This is the tactic known as "filibustering." 
Debate, however, may be closed if 16 Senators sign a motion to
that effect and the motion is carried by three-fifths of the
Senators duly chosen and sworn.  Such a motion is voted on one
hour after the Senate convenes, following a quorum call on the
next day after a day of session has intervened.  This procedure
is called "invoking cloture."  In 1986, the Senate amended its
rules to limit "post-cloture" consideration to 30 hours.  A
Senator may speak for not more than one hour and may yield all or
a part of that time to the majority or minority floor managers of
the bill under consideration or to the Majority or Minority
leader.  The Senate may increase the time for "post-cloture"
debate by a vote of three-fifths of the Senators duly chosen and
sworn.  After the time for debate has expired, the Senate may
consider only amendments actually pending before voting on the
bill.
 
     While a measure is being considered it is subject to
amendment and each amendment, including those proposed by the
committee that reported the bill, is considered separately. 
Generally, there is no requirement that proposed amendments be
germane to the subject matter of the bill except in the case of
general appropriation bills or where "cloture" has been invoked. 
Under the rules, a "rider," an amendment proposing substantive
legislation to an appropriation bill, is prohibited.  However,
this prohibition may be suspended by two-thirds vote on a motion
to permit consideration of such an amendment on one day's notice
in writing.  Debate must be germane during the first three hours
after business is laid down unless determined to the contrary by
unanimous consent or on motion without debate.  After final
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action on the amendments the bill is ready for engrossment and
the third reading, which is by title only.  The Presiding Officer
then puts the question on the passage and a voice vote is usually
taken although a yea-and-nay vote is in order if demanded by
one-fifth of the Senators present.  A simple majority is
necessary for passage.  Before an amended measure is cleared for
its return to the House of Representatives, or an unamended
measure is cleared for enrollment, a Senator who voted with the
prevailing side, or who abstained from voting, may make a motion
within the next two days to reconsider the action.  If the
measure was passed without a recorded vote, any Senator may make
the motion to reconsider.  That motion is usually tabled and its
tabling constitutes a final determination.  If, however, the
motion is granted, the Senate, by majority vote, may either
affirm its action, which then becomes final, or reverse it.
 
     The original engrossed House bill, together with the
engrossed Senate amendments, if any, is then returned to the
House with a message stating the action taken by the Senate. 
Where the Senate has adopted amendments, the message
requests that the House concur in them.  
 
     For a more detailed discussion of Senate procedure, see
Enactment of a Law, by Robert B. Dove, Parliamentarian of the
Senate. 
 
XV. FINAL ACTION ON AMENDED BILL
 
     On their return to the House, the official papers relating
to the amended measure are placed on the Speaker's table to await
House action on the Senate amendments.  Although rarely
exercised, the Speaker has the authority to refer Senate
amendments to the appropriate committee(s) with or without time
limits on their consideration.  If the amendments are of a minor 
or noncontroversial nature, any Members, usually the chairman of 
the committee that reported the bill, may, at the direction of 
the committee, ask unanimous consent to take the bill with the 
amendments from the Speaker's table and agree to the Senate 
amendments.  At this point, the Clerk reads the title of the bill 
and the Senate amendments.  If there is no objection, the amendments 
are then declared to be agreed to, and the bill is ready to be 
enrolled for presentation to the President.  If unanimous consent 
is not obtainable, the few bills that do not require consideration 
in the Committee of the Whole are privileged and may be called up 
from the Speaker's table by motion for immediate consideration of 
the amendments.  A simple majority is necessary to carry the motion 
and thereby complete floor action on the measure.  A Senate amendment 
to a House bill is subject to a point of order that it must first be
considered in the Committee of the Whole, if, originating in the
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House, it would be subject to that point of order.  Most Senate
amendments require consideration in the Committee of the Whole
and this procedure by privileged motion is seldom utilized.
 
REQUEST FOR A CONFERENCE
 
     The mere fact that each House may have separately passed is 
own bill on a subject is not sufficient to make either bill eligible 
for conference.  One House must first take the additional step of 
amending and then passing the bill of the other House to form the 
basis for a conference. If the amendments are substantial or
controversial, a Member, usually the chairman of the committee of
jurisdiction, may request unanimous consent to take the House
bill with the Senate amendments from the Speaker's table,
disagree to the amendments and request or agree to a conference
with the Senate to resolve the disagreeing votes of the two
Houses.  In the case of a Senate bill with House amendments, the
House may insist on the House amendments and request a
conference.  For a discussion of bills originating in the Senate,
see Part XVI.  If there is objection, the Speaker may recognize a
Member for a motion, if offered by the direction of the primary 
committee and of all reporting committees that had initial 
referral of the bill, to (1) disagree to the Senate amendments 
and ask for or agree to a conference or
(2) insist on the House amendments to a Senate bill and request
or agree to a conference.  This may also be accomplished by a
motion to suspend the rules with a two-thirds vote or by a rule
from the Committee on Rules.  If there is no objection to the
request, or if the motion is carried, a motion to instruct the
managers of the conference would be in order.  This initial
motion to instruct is the prerogative of the minority party.  The
instructions to conferees usually urge the managers to accept or
reject a particular Senate or House provision or to take a more
generally described political position to the extent possible
within the scope of the conference.  However, such instructions
are not binding on House or Senate conferees.  After the motion
to instruct is disposed of, the Speaker then appoints the
managers, informally known as conferees, on the part of the House
and a message is sent to the Senate advising it of the House
action.  A majority of the Members appointed to be conferees must
have been supporters of the House position, as determined by the
Speaker.  The Speaker must appoint Members primarily responsible
for the legislation and must include, to the fullest extent
feasible, the principal proponents of the major provisions of the
bill as it passed the House.  The Speaker usually follows the
suggestion of the committee chairman bill designating the 
conferees on the part of the House from among the members of the 
committee with jurisdiction over the House or Senate provisions.  
Occasionally, the Speaker appoints conferees from more than 
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one committee and may specify the portions of the House and 
Senate versions to which they are assigned.  The number is 
fixed by the Speaker and majority party representation 
generally reflects the ratio for the full House
committee, but may be greater on important bills.  The Speaker
also has the authority to name substitute conferees on specific
provisions and add or remove conferees after his original
appointment.  Representation of both major parties is an
important attribute of all our parliamentary procedures but, in
the case of conference committees, it is important that the views
of the House on the House measure be fully represented.
 
     If the Senate agrees to the request for a conference, a
similar committee is appointed by unanimous consent by the
Presiding Officer of the Senate.  Both political parties may be
represented on the Senate conference committee.  The Senate and
House committees need not be the same size but each House has one
vote in conference as determined by a majority within each set or
subset of managers.
 
     The request for a conference can be made only by the body in
possession of the official papers.  Occasionally, the Senate,
anticipating that the House will not concur in its amendments,
votes to insist on its amendments and requests a conference on
passage of the bill prior to returning the bill to the House. 
This practice serves to expedite the matter because time may be
saved by the designation of the Senate conferees before returning
the bill to the House.  The matter of which body requests the
conference is not without significance because the body asking
for the conference normally acts last on the report to be
submitted by the conferees and a motion to recommit the
conference report is not available to the body that acts last. 
 
AUTHORITY OF CONFEREES
 
     The conference committee is sometimes popularly referred to
as the "Third House of Congress."  Although the managers on the
part of each House meet together as one committee they are in
effect two separate committees, each of which votes separately
and acts by a majority vote.  For this reason, the number of
managers from each House is largely immaterial. 
 
     The conferees are strictly limited in their consideration to
matters in disagreement between the two Houses.  Consequently,
they may not strike out or amend any portion of the bill that was
not amended by the other House.  Furthermore, they may not insert new
matter that is not germane to or that is beyond the scope of the
differences between the two Houses.  Where the Senate amendment
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revises a figure or an amount contained in the bill, the
conferees are limited to the difference between the two numbers
and may neither increase the greater nor decrease the smaller
figure.  Neither House may alone, by instructions, empower its
managers to make a change in the text to which both Houses have
agreed.
 
     When a disagreement to an amendment in the nature of a
substitute is committed to a conference committee, managers on
the part of the House may propose a substitute that is a
germane modification of the matter in disagreement, but the
introduction of any language in that substitute presenting specific
additional matter not committed to the conference committee 
by either House is not in order. Moreover, their report may not 
include matter not committed to the conference committee by either 
House.  The report may not include a modification of any specific 
matter committed to the conference committee by either or
both Houses if that modification is beyond the scope of that
specific topic, question, issue, or proposition as committed to
the conference committee. 
 
     The managers on the part of the House are under specific
guidelines when in conference on general appropriation bills.  An
amendment by the Senate to a general appropriation bill which
would be in violation of the rules of the House, if such
amendment had originated in the House, including an amendment
changing existing law, providing appropriations not authorized by
law, or providing reappropriations of unexpired balances, or an
amendment by the Senate providing for an appropriation on a bill
other than a general appropriation bill, may not be agreed to by
the managers on the part of the House.  However, the House may
grant specific authority to agree to such an amendment by a
separate vote on each specific amendment. 
 
MEETINGS AND ACTION OF CONFEREES
 
     The rules of the House require that one conference meeting
be open, unless the House, in open session, determines by a
record vote that a meeting will be closed to the public.  When
the report of the conference committee is read in the House, a
point of order may be made that the conferees failed to comply
with the House rule requiring an open conference meeting.  If the
point of order is sustained, the conference report is considered
rejected by the House and a new conference is deemed to have been
requested. 
 
     There are generally four forms of recommendations available
to the conferees when reporting back to their bodies:
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(1)  The Senate recede from all (or certain of) its amendments.
      
(2)  The House recede from its disagreement to all (or certain
of) the Senate amendments and agree thereto. 
(3)  The House recede from its disagreement to all (or certain
of) the Senate amendments and agree thereto with amendments.
      
(4)  The House recede from all (or certain of) its amendments to
the Senate amendments or its amendments to Senate bill.
 
     In most instances, the result of the conference is a
compromise growing out of the third type of recommendation
available to the conferees because one House has originally 
substituted its own bill to be considered as a single amendment.  
The complete report may be composed of any one or more of these 
recommendations with respect to the various amendments where there
are number amendments.  Occasionally, on general appropriation bills
with numbered Senate amendments, because of the special rules
preventing House conferees from agreeing to Senate amendments
changing existing law or appropriations not authorized by law,
the conferees find themselves, under the rules or in fact, unable
to reach an agreement with respect to one or more amendments and
report back a statement of their inability to agree on those
particular amendments.  These amendments may then be acted upon
separately.  This partial disagreement is not practicable where, 
as is most often the case, one House strikes out all after the 
enacting clause and substitutes its own bill that must be 
considered as a single amendment.
 
     If they are unable to reach any agreement whatsoever, the
conferees report that fact to their respective bodies and the
amendments may be disposed of by motion.  Usually, new
conferees may be appointed in either or both Houses.  In 
addition, the Houses may provide a new nonbinding instruction 
to the conferees as to the position they are to take. 
 
     After House conferees on any bill or resolution in
conference between the two bodies have been appointed for 20
calendar days and have failed to make a report, a motion
to instruct the House conferees, or discharge them and appoint 
new conferees, is privileged.  The motion can be made only after 
the Member announces his intention to offer the motion and only 
at a time designated by the Speaker in the legislative schedule 
of the following day.  In addition, during the last six days of 
a session, it is a privileged motion to move to discharge, appoint, 
or instruct House conferees after House conferees have been 
appointed 36 hours without having made a report.
 
CONFERENCE REPORTS
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     When the conferees, by majority vote of each group, have
reached complete agreement or find that they are able to agree
with respect to some but not all separately numbered amendments,
they make their recommendations in a report made in duplicate
that must be signed by a majority of the conferees appointed by
each body on each provision to which they are appointed.  The
minority of the managers have no authority to file a
statement of minority views in connection with the conference
report.  The report is required to be printed in both Houses and
must be accompanied by an explanatory statement prepared jointly
by the conferees on the part of the House and the conferees on
the part of the Senate.  The statement must be sufficiently
detailed and explicit to inform Congress of the effect of the 
report on the matters committed to conference. The engrossed 
bill and amendments and one copy of the report are delivered to 
the body that is to act first on the report, usually, the body 
that had agreed to the conference requested by the other.
 
     In the Senate, the presentation of a conference report
always is in order except when the Journal is being read, a point
of order or motion to adjourn is pending, or while the Senate is
voting or ascertaining the presence of a quorum.  When the report
is received, the question of proceeding to the consideration of
the report, if raised, is immediately voted on without debate. 
The report is not subject to amendment in either body and must be
accepted or rejected as an entirety.  If the time for debate on
the adoption of the report is limited, the time allotted must be
equally divided between the majority and minority party.  The
Senate, acting first, prior to voting on agreeing to the report
may by majority vote order it recommitted to the conferees.  When
the Senate agrees to the report, its managers are thereby
discharged and it then delivers the original papers to the House
with a message advising that body of its action.
 
     A report that contains any recommendations which extend
beyond the scope of differences between the two Houses is subject
to a point of order in its entirety unless that point of order is
waived in the House by unanimous consent, adoption of a rule
reported from the Committee on Rules, or the suspension of the
rules by a two-thirds vote. 
 
     The presentation of a conference report in the House 
is in order at any time, except during a reading of the Journal 
or the conduct of a recorded vote, a vote by division, or a 
quorum call. The report is considered in the House and may not
be sent to the Committee of the Whole on the suggestion that it
contains matters ordinarily requiring consideration in that
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Committee.  The report may not be received by the House if the
required statement does not accompany it. 
 
     However, it is not in order to consider either (1) a
conference report or (2) a motion to dispose of a Senate amendment 
(including an amendment in the nature of a substitute) by a 
conference committee, until the third calendar day (excluding 
Saturdays, Sundays, and legal holidays unless the House is in 
session on those days) after the report and accompanying statement 
have been filed in the House and made available to Members in 
the Congressional Record. However, these provisions do not apply 
during the last six days of the session.  It is also not in order 
to consider a conference report or a motion to dispose of a 
Senate amendment reported in disagreement unless copies of the
report and accompanying statement, together with the text of the
amendment, have been available to Members for at least two hours
before their consideration.  By contrast, it is always in order
to call up for consideration a report from the Committee on Rules
on the same day reported that proposes only to waive the 
availability requirements for a conference report or a Senate 
amendment reported in disagreement. The time allotted for debate 
on a conference report or motion is one hour, equally divided between
the majority party and the minority party.  However, if the
majority and minority floor managers both support the conference 
report or motion, one-third of the debate time must be allotted
to a Member who is opposed.  If the House does not agree to 
a conference report that the Senate has already agreed to, the
report may not be recommitted to conference.  In that 
situation, the Senate conferees are discharged when the Senate 
agrees to the report.  The House may then request a new conference 
with the Senate and conferees must be reappointed.
 
      If a conference report is called up before the House
containing matter which would be in violation of the rules of the
House with respect to germaneness if the matter had been offered
as an amendment in the House, and which is contained either (1)
in the Senate bill or Senate amendment to the House measure
(including a Senate amendment in the nature of a substitute for
the text of that measure as passed by the House) and accepted by
the House conferees or agreed to by the conference committee with
modification or (2) in a substitute amendment agreed to by the
conference committee, a point of order may be made at the
beginning of consideration that nongermane matter is contained in
the report.  The point of order may also be waived by special rule.
If the point of order is sustained, a motion to reject the 
nongermane matter identified by the point of order is privileged. 
The motion is debatable for 40 minutes, one-half of the time in 
favor of, and one-half in opposition to,
the motion.  Notwithstanding the final disposition of a point of
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order made with respect to the report, or of a motion to reject
nongermane matter, further points of order may be made with
respect to the report, and further motions may be made to reject
other nongermane matter in the conference report not covered by
any previous point of order which has been sustained.  If a
motion to reject has been adopted, after final disposition of all
points of order and motions to reject, the conference report is
considered rejected and the question then pending before the
House is whether (1) to recede and concur with an amendment that
consists of that portion of the conference report not rejected or
(2) to insist on the House amendment.  If all motions to reject
are defeated and the House thereby decides to permit the
inclusion of the nongermane Senate matter in the conference
report, then, after the allocation of time for debate on the
conference report, it is in order to move the previous question
on the adoption of the conference report.
 
     Similar procedures are available in the House when the
Senate proposes an amendment to a measure that would be in
violation of the rule against nongermane amendments, and
thereafter it is (1) reported in disagreement by a committee of
conference or (2) before the House and the stage of disagreement
is reached.
 
     The numbered amendments of the Senate reported in 
disagreement may be voted on separately and may be
adopted by a majority vote after the adoption of the conference
report itself as though no conference had been had with respect
to those amendments.  The Senate may recede from all amendments,
or from certain of its amendments, insisting on the others with
or without a request for a further conference with respect to
them.  If the House does not accept the amendments insisted on by
the Senate, the entire conference process may begin again with
respect to them.  One House may also further amend an amendment
of the other House until the third degree stage of amendment
within that House is reached.  
 
CUSTODY OF PAPERS
 
     The custody of the original official papers is important in
conference procedure because either body may act on a conference
report only when in possession of the papers.  The papers are
transmitted to the body agreeing to the conference and from that
body to the managers of the House that asked for the conference. 
The latter in turn carry the papers with them to the conference
and at its conclusion turn them over to the managers of the House
that agreed to the conference.  The managers of the House that
agreed to the conference deliver them to their own House, that
acts first on the report, and then delivers the papers to the
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other House for final action on the report.  However, if the
managers on the part of the House agreeing to the conference
surrender the papers to the House asking for the conference, the
report may be acted on first by the House asking for the
conference.
 
     At the conclusion of the conference, each group of conferees
retains one copy of the report that has been made in duplicate
and signed by a majority of the managers of each body.  The House
copy is signed first by the House managers and the Senate copy is
signed first by its managers. 
 
     A bill cannot become a law of the land until it has been
approved in identical form by both Houses of Congress.  When the
bill has finally been approved by both Houses, all the original
papers are transmitted to the enrolling clerk of the body in
which the bill originated.
 
XVI. BILL ORIGINATING IN SENATE
 
     The preceding discussion has described the legislative
process for bills originating in the House.  When a bill
originates in the Senate, this process is reversed.  When the
Senate passes a bill that originated in the Senate, it is sent to
the House for consideration unless it is held by unanimous 
consent to become a vehicle for a similar House bill, if and 
when passed by the House.  The Senate bill is referred to the
appropriate House committee for consideration or held at the
Speaker's table for possible amendment following action on a
companion House bill.  If the committee reports the bill to the
full House and if the bill is passed by the House without
amendment, it is ready for enrollment.  If the House passes an
amended version of the Senate bill, the bill is returned to the
Senate for action on the House amendments.  The Senate may agree
to the amendments or request a conference to resolve the
disagreement over the House amendments or may futher amend the 
House amendments.  In accordance with the Constitution, the 
Senate cannot originate revenue measures.  By tradition, the 
House also originates general appropriations bills.  If
the Senate does originate a revenue measure, either as a Senate 
bill or an amendment to a non-revenue House bill, it can be 
returned to the Senate by a vote of the House as an infringement 
of the constitutional prerogative of the House.
 
XVII. ENROLLMENT
 
     When the bill has been agreed to in identical form by both
bodies-either 1) without amendment by the Senate, 2) by House
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concurrence in the Senate amendments, 3) by Senate concurrence 
in House amendments, or 4) by agreement in both
bodies to the conference report-a copy of the bill is enrolled
for presentation to the President.
 
     The preparation of the enrolled bill is a painstaking and
important task because it must reflect precisely the effect of
all amendments, either by way of deletion, substitution, or
addition, agreed to by both bodies.  The enrolling clerk of the
House, with respect to bills originating in the House, receives
the original engrossed bill, the engrossed Senate amendments, the
signed conference report, the several messages from the Senate,
and a notation of the final action by the House, for the purpose
of preparing the enrolled copy.  From these documents the 
enrolling clerk must meticulously prepare for presentation to 
the President the final form of the bill as it was agreed to 
by both Houses.  On occasion, as many as 500 amendments have been 
adopted, each of which must be set out in the enrollment exactly 
as agreed to, and all punctuation must be in accord with the action 
taken. 
 
     The enrolled bill is printed on parchment paper and
certified by the Clerk of the House stating that the bill
originated in the House of Representatives.  A bill originating
in the Senate is examined and certified by the Secretary of the
Senate.  A House bill is then examined for accuracy by the
Committee on House Administration.  When the committee is
satisfied with the accuracy of the bill, the chairman of the
committee attaches a slip stating that it finds the bill truly
enrolled and sends it to the Speaker of the House for signature. 
All bills, regardless of the body in which they originated, are
signed first by the Speaker and then by the Vice President of the
United States, who, under the Constitution, serves as the
President of the Senate.  The President pro tempore of the Senate
may also sign enrolled bills.  The Speaker of the House may sign
enrolled bills whether or not the House is in session.  The
President of the Senate may sign bills only while the Senate is
actually sitting but advance permission is normally granted to
sign during a recess or after adjournment.  If the Speaker or the
President of the Senate is unable to sign the bill, it may be
signed by an authorized Member of the respective House.  After
both signatures are affixed, a House bill is returned to the
Committee on House Administration for presentation to the
President for action under the Constitution.  A Senate bill is
presented to the President by the Secretary of the Senate.
 
XVIII. PRESIDENTIAL ACTION
 
     Article I, Section 7, of the Constitution provides in part
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that- 
 
     Every Bill which shall have passed the House of
Representatives and the Senate, shall, before it becomes a Law,
be presented to the President of the United States. 
 
     In actual practice, a clerk of the Committee on House
Administration, or the Secretary of the Senate when the bill
originated in that body, delivers the original enrolled bill to a
clerk at the White House and obtains a receipt.  The fact of the
delivery is then reported to the House by the chairman of the
committee.  Delivery to a White House clerk has customarily been
regarded as presentation to the President and as commencing the
10-day constitutional period for presidential action.
 
     Copies of the enrolled bill usually are transmitted by the
White House to the various departments interested in the subject
matter so that they may advise the President on the issues
surrounding the bill.
 
     If the President approves the bill, he signs it and usually
writes the word "approved" and the date.  However, the
Constitution requires only that the President sign it.
 
     The bill may become law without the President's signature by
virtue of the constitutional provision that if the President does
not return a bill with objections within 10 days (excluding
Sundays) after it has been presented to the President, it become
law as if the President had signed it.  However, if Congress by
their adjournment prevent its return, it does not become law. 
This is known as a "pocket veto"; that is, the bill
does not become law even though the President has not sent his
objections to the Congress.  The Congress has interpreted the
President's ability to pocket veto a bill to be limited to final
adjournment "sine die" of a Congress where Congress has finally
prevented return by the originating House and not to interim
adjournments or first session adjournments where the originating
House of Congress through its agents is able to receive a veto
message for subsequent reconsideration by that Congress when it
reconvenes.  The extent of pocket veto authority has not been
definitively decided by the courts. 
 
     Notice of the signing of a bill by the President is sent by
message to the House in which it originated and that House
informs the other, although this action is not necessary for the
act to be valid.  The action is also noted in the Congressional
Record. 
 
     A bill becomes law on the date of approval or passage over
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the President's veto, unless it expressly provides a different
effective date.
 
VETO MESSAGE
 
     By the terms of the Constitution, if the President does not
approve the bill "he shall return it, with his Objections to that
House in which it shall have originated, who shall enter the
Objections at large on their Journal, and proceed to reconsider
it."  A bill returned with the President's objections need not
be voted on at once when laid before the House since the vetoed
bill can be postponed, referred back to committee, or tabled
before the question on passage is pending.  A vetoed bill is
always privileged until directly voted upon, and a motion to take
it from the table or from committee is in order at any time. 
 
     Once the relevant Member moves the previous question on the
question of override, the question is then put by the Speaker as
follows: "Will the House on reconsideration agree to pass the
bill, the objections of the President to the contrary
notwithstanding?."  Under the Constitution, a vote by the yeas
and nays is required to pass a bill over the President's veto. 
The Clerk activates the electronic system or calls the roll with
those in favor of passing the bill answering "Aye," and those
opposed "No."  If fewer than two-thirds of the Members present
vote in the affirmative, a quorum being present, the bill is
rejected, and a message is sent to the Senate advising that body
of the House action.  However, if two-thirds vote in the
affirmative, the bill is sent with the President's objections to
the Senate, unless that body has acted first, together with a
message advising it of the action in the House.
 
     The procedure in the Senate is the same, as a two-thirds
affirmative vote is also necessary to pass the bill over the
President's objections.  If the Senate joins the House and votes
two-thirds in the affirmative to pass the bill, the measure
becomes the law of the land notwithstanding the objections of the
President, and it is ready for publication as a binding statute. 
 
LINE ITEM VETO
 
     From 1997 until it was declared unconstitutional in 1998,
the Line Item Veto Act provided the President authority to cancel
certain individual items contained in a bill or joint resolution
that he had signed into law.  The law allowed the President to
cancel only three types of fiscal items: a dollar amount of
discretionary budget authority, an item of new direct spending,
and a tax change benefiting a class of 100 or fewer.  The
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cancellations had to be received by the House and Senate within
five calendar days of the enactment of such a law and were
effective unless disapproved.  The President had to submit a
single message to both Houses containing all the cancellations
per law.  The Act also provided special expedited procedures by
which the House and Senate could consider a bill or joint
resolution disapproving a President's cancellation.  Such a
"disapproval bill" was subject to a majority vote in the House
and Senate and was presented to the President for his signature
or veto under the Constitution.  If the disapproval bill were
vetoed by the President, the House and Senate could override the
veto by a two-thirds vote in each House, in which case the
President's cancellations would be null and void.  While the Act
has not been repealed, the Supreme Court in Clinton v. City of
New York, 118 S. Ct. 2091, (1998) struck down the Line Item Veto
Act as unconstitutional.
 
XIX. PUBLICATION
 
     One of the important steps in the enactment of a valid law
is the requirement that it shall be made known to the people who
are to be bound by it.  There would be no justice if the state
were to hold its people responsible for their conduct before it
made known to them the unlawfulness of such behavior.  In
practice, our laws are published immediately upon their enactment
so that the public will be aware of them.
 
     If the President approves a bill, or allows it to become law
without signing it, the original enrolled bill is sent from the
White House to the Archivist of the United States for
publication.  If a bill is passed by both Houses over the
objections of the President, the body that last overrides the
veto transmits it.  It is then assigned a public law number, and
paginated for the Statutes at Large volume covering that session
of Congress.  The public and private law numbers run in sequence
starting anew at the beginning of each Congress and 
are prefixed for ready identification by the number of the
Congress.  For example, the first public law of the 106th
Congress is designated Public Law 106-1 and the first private law
of the 106th Congress is designated Private Law 106-1. 
Subsequent laws of this Congress also will contain the same
prefix designator.
 
SLIP LAWS
 
     The first official publication of the statute is in the form
generally known as the "slip law."  In this form, each law is
published separately as an unbound pamphlet.  The heading
indicates the public or private law number, the date of approval,
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and the bill number.  The heading of a slip law for a public law
also indicates the United States Statutes at Large citation.  If
the statute has been passed over the veto of the President, or
has become law without the President's signature because he did
not return it with objections, an appropriate statement is
inserted instead of the usual notation of approval. 
 
     The Office of the Federal Register, National Archives and
Records Administration, prepares the slip laws and provides
marginal editorial notes giving the citations to laws mentioned
in the text and other explanatory details.  The marginal notes
also give the United States Code classifications, enabling the
reader immediately to determine where the statute will appear in
the Code.  Each slip law also includes an informative guide to
the legislative history of the law consisting of the committee
report number, the name of the committee in each House, as well
as the date of consideration and passage in each House, with a
reference to the Congressional Record by volume, year, and date. 
A reference to presidential statements relating to the approval
of a bill or the veto of a bill when the veto was overridden and
the bill becomes law is included in the legislative history as a
citation to the Weekly Compilation of Presidential Documents.
 
     Copies of the slip laws are delivered to the document rooms
of both Houses where they are available to officials and the
public.  They may also be obtained by annual subscription or
individual purchase from the Government Printing Office and are
available in electronic form for computer access.  Section 113 of
title 1 of the United States Code provides that slip laws are
competent evidence in all the federal and state courts,
tribunals, and public offices. 
 
STATUTES AT LARGE
 
     The United States Statutes at Large, prepared by the Office
of the Federal Register, National Archives and Records
Administration, provide a permanent collection of the laws of
each session of Congress in bound volumes.  The latest volume
containing the laws of the first session of the 105th Congress is
number 111 in the series.  Each volume contains a complete index
and a table of contents. A legislative history appears at the 
end of each law. There are also extensive marginal notes referring 
to laws in earlier volumes and to earlier and later matters in the 
same volume.
 
     Under the provisions of a statute originally enacted in
1895, these volumes are legal evidence of the laws contained in
them and will be accepted as proof of those laws in any court in
the United States.
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     The Statutes at Large are a chronological arrangement of the
laws exactly as they have been enacted.  The laws are not arranged 
according to subject matter and do not reflect the present status 
of an earlier law that has been amended.  The laws are organized 
in that manner in the code of laws. 
 
UNITED STATES CODE
 
     The United States Code contains a consolidation and
codification of the general and permanent laws of the United
States arranged according to subject matter under 50 title
headings, in alphabetical order to a large degree.  It sets out
the current status of the laws, as amended, without repeating all
the language of the amendatory acts except where necessary. 
The Code is declared to be prima facie evidence of
those laws.  Its purpose is to present the laws in a concise and
usable form without requiring recourse to the many volumes of the
Statutes at Large containing the individual amendments.
 
     The Code is prepared by the Law Revision Counsel of the
House of Representatives.  New editions are published every six
years and cumulative supplements are published after the
conclusion of each regular session of the Congress.  The Code is
also available in electronic form.
 
     Twenty-three of the 50 titles have been revised and enacted
into positive law, and two have been eliminated by consolidation
with other titles.  Titles that have been revised and enacted
into positive law are legal evidence of the law and the courts
will receive them as proof of those laws.  Eventually all the
titles will be revised and enacted into positive law.  At that
point, they will be updated by direct amendment.
 
     
 
APPENDIX
 
SELECT LIST OF GOVERNMENT PUBLICATIONS
 
Constitution of the United States of America:
     Analysis and Interpretation, with annotations of cases
decided by the Supreme Court of the United States to June 29,
1992; prepared by Congressional Research Service, Library of
Congress, Johnny H. Killian, George A. Costello, co-editors:
Senate Document 103-6 (1996).
 
House Rules and Manual:
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     Constitution, Jefferson's Manual, and Rules of the House of
Representatives of the United States, prepared by Charles W.
Johnson, Parliamentarian of the House, House Document 105-538
(1999). New editions are published each Congress.
 
Senate Manual:
     Containing the rules, orders, laws, and resolutions
affecting the business of the United States Senate; Jefferson's
Manual, Declaration of Independence, Articles of Confederation,
Constitution of the United States, etc., prepared under the
direction of Senate Committee on Rules and Administration. New
editions are published each Congress. 
 
Hinds' and Cannon's Precedents of the House of Representatives:
     Including references to provisions of the Constitution,
laws, and decisions of the Senate, by Asher C. Hinds. Vols. 1-5
(1907).    
     Vols. 6-8 (1935), as compiled by Clarence Cannon, are
supplementary to vols. 1-5 and cover the 28-year period from 1907
to 1935, revised up to and including the 73d Congress.   
     Vols. 9-11 (1941) are index-digest to vols. 1-8.
 
Deschler-Brown Precedents of the United States House of
Representatives:  
     Including references to provisions of the Constitution and
laws, and to decisions of the courts, covering the period from
1928 to date, by Lewis Deschler, J.D., D.J., M.P.L., LL.D.,
Parliamentarian of the House (1928-1974), Wm. Holmes Brown,
Parliamentarian of the House (1974-1994).
     Vols. 1-15 have been published, additional volumes in
preparation. 
 
Cannon's Procedure in the House of Representatives:  
     By Clarence Cannon, A.M., LL.B., LL.D., Member of Congress,
sometime Parliamentarian of the House, Speaker pro tempore,
Chairman of the Committee of the Whole, Chairman of the Committee
on Appropriations, etc.
 
House Practice, A Guide to the Rules, Precedents and Procedures
of the House: 
     By Wm. Holmes Brown, Parliamentarian of the House
(1974-1994)
 
Procedure in the U.S. House of Representatives, Fourth Edition
(1982) (1987 Supp.): 
     By Lewis Deschler, J.D., D.J., M.P.L., LL.D.,
Parliamentarian of the House (1928-1974), and Wm. Holmes Brown,
Parliamentarian of the House (1974-1994).
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Senate Procedure: 
     By Floyd M. Riddick, Parliamentarian Emeritus of the Senate,
Alan S. Frumin, Parliamentarian of the Senate: Senate Document 
No. 101-28 (1992). 
 
Calendars of the House of Representatives and History of
Legislation:  
     Published each day the House is in session; prepared under
the direction of the Clerk of the House of Representatives.
 
Committee Calendars: 
     Published periodically by most of the standing committees of
the House of Representatives and Senate, containing the history
of bills and resolutions referred to the particular committee. 
 
Digest of Public General Bills and Resolutions: 
     A brief synopsis of public bills and resolutions, and
changes made therein during the legislative process; prepared by
American Law Division, Congressional Research Service, Library of
Congress.
 
Congressional Record: 
     Proceedings and debates of the House and Senate, published
daily, and bound with an index and history of bills and
resolutions at the conclusion of each session of the Congress.
The record of debates prior to 1874 was published in the Annals
of   Congress (1789-1824), The Register of Debates (1824-1837),
and the Congressional Globe (1833-1873).
 
Journal of the House of Representatives: 
     Official record of the proceedings of the House, published
at the conclusion of each session under the direction of the
Clerk of the House.
 
Journal of the United States Senate: 
     Official record of the proceedings of the Senate, published
at the conclusion of each session under      the direction of the
Secretary of the Senate.
 
United States Statutes at Large: 
     Containing the laws and concurrent resolutions enacted, and
reorganization plans and proclamations promulgated during each
session of the Congress, published annually under the direction
of the Archivist of the United States by the Office of the
Federal Register, National Archives and Records Administration,
Washington, D.C. 20408. 
     Supplemental volumes: Tables of Laws Affected, Volumes 70-84
(1956-1970), Volumes 85-89 (1971-1975), containing tables of
prior laws amended, repealed, or patently affected by  provisions
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of public laws enacted during that period. 
     Additional parts, containing treaties and international
agreements other than treaties,    published annually under the
direction of the Secretary of State until 1950. 
 
United States Code: 
     The general and permanent laws of the United States in force
on the day preceding the commencement of the session following
the last session the legislation of which is included: arranged
in 50 titles; prepared under the direction and supervision of the
Law Revision Counsel of the House of Representatives. New
editions are published every six years and cumulative supplements
are published annually.  
 
Federal Register: 
     Presidential Proclamations, Executive Orders, and federal
agency orders, regulations, and notices, and general documents of
public applicability and legal effect, published daily. The
regulations therein amend the Code of Federal Regulations.
Published by the Office of the Federal Register, National
Archives and Records Administration, Washington, D.C. 20408. 
 
Code of Federal Regulations: 
     Cumulates in bound volumes the general and permanent rules
and regulations of Federal agencies published in the Federal
Register, including Presidential documents. Each volume of the
Code is revised at least once each calendar year and issued on a
quarterly basis. Published by the Office of the Federal Register,
National Archives and Records Administration, Washington, D.C.
20408. 
 
Weekly Compilation of Presidential Documents: 
     Containing statements, messages, and other presidential
materials released by the White House during the previous 
week, published every Monday by the Office of the Federal
Register, National Archives and Records Administration,
Washington, D.C. 20408. 
 
History of the United States House of Representatives:
     Prepared by Congressional Research Service, Library of
Congress, House Document 103-324.
 
The Senate, 1789-1989, Addresses on the History of the United
States Senate, Vol. 1: 
     by Senator Robert C. Byrd, Senate Document No. 100-20
(1988). 
 
Historical Almanac of the United States Senate: 
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     by Senator Bob Dole, Senate Document No. 100-35 (1989).
 
 
EARLIER PRINTINGS
 
Document and Number of copies printed
 
1953, H. Doc. 210, 83d Cong. (H. Res. 251 by Mr. Reed) - 36,771
1953, H. Doc. 210, 83d Cong. (H. Res. 251 by Mr. Reed) - 122,732
1955, H. Doc. 210, 83d Cong. (H. Con. Res. 93 by Mr. Willis) -    
   167,728
1956, H. Doc. 451, 84th Cong. (H. Con. Res. 251 by Mr. Willis) -  
    30,385
1956, S. Doc. 152, 84th Cong. (S. Res. 293 by Senator Kennedy) - 
182,358
1959, H. Doc. 156, 86th Cong. (H. Con. Res. 95 by Mr. Lesinski) - 
  228,591
1961, H. Doc. 136, 87th Cong. (H. Con. Res. 81 by Mr. Willis) -  
211,797
1963, H. Doc. 103, 88th Cong. (H. Con. Res. 108 by Mr. Willis) -  
   14,000
1965, H. Doc. 103, 88th Cong. (S. Res. 9 by Senator Mansfield) -  
 196,414
1965, H. Doc. 164, 89th Cong. (H. Con. Res. 165 by Mr. Willis) -  
 319,766
1967, H. Doc. 125, 90th  Cong. (H. Con. Res. 221 by Mr. Willis) - 
  324,821
1969, H. Doc. 127, 91st Cong. (H. Con. Res. 192 by Mr. Celler) -  
   174,500
1971, H. Doc. 144, 92d Cong. (H. Con. Res. 206 by Mr. Celler) -   
 292,000
1972, H. Doc. 92-323, 92d Cong. (H. Con. Res. 530 by Mr. Celler)
- 292,500
1974, H. Doc. 93-377, 93d Cong. (H. Con. Res. 201 by Mr. Rodino)  
- 246,000
1976, H. Doc. 94-509, 94th Cong. (H. Con. Res. 540 by Mr. Rodino) 
- 282,400
1978, H. Doc. 95-259, 95th Cong. (H. Con. Res.190 by Mr. Rodino)  
- 298,000
1980, H. Doc. 96-352, 96th Cong. (H. Con. Res. 95 by Mr. Rodino)  
- 298,000
1981, H. Doc. 97-120, 97th Cong. (H. Con. Res.106 by Mr. Rodino)  
- 298,000
1985, H. Doc. 99-158, 99th Cong. (H. Con. Res. 203 by Mr. Rodino) 
- 298,000
1989, H. Doc. 101-139, 101st  Cong. (H. Con. Res. 193 by Mr.
Brooks) - 323,000
1997, H. Doc. 105-14, 105th Cong. (S. Con. Res. 62 by Mr. Warner) 
- 387,000 
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 U.S.C.A. Const. Amend. XVI UNITED STATES CODE ANNOTATED

CONSTITUTION OF THE UNITED STATES

AMENDMENT XVI--INCOME TAX

        Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.        

Current through P.L. 107-56, approved 10-26-01

Amendment XVI. Income Tax

 The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to any census or enumeration.

HISTORICAL NOTES 

Proposal and Ratification

 The sixteenth amendment to the Constitution of the United States was proposed to the legislatures of the 
several States by the Sixty-first Congress on the 12th of July, 1909, and was declared, in a proclamation of 
the Secretary of State, dated the 25th of February, 1913, to have been ratified by 36 of the 48 States.  The 
dates of ratification were:  Alabama, August 10, 1909;  Kentucky, February 8, 1910;  South Carolina, 
February 19, 1910;  Illinois, March 1, 1910;  Mississippi, March 7, 1910;  Oklahoma, March 10, 1910;  
Maryland, April 8, 1910;  Georgia, August 3, 1910;  Texas, August 16, 1910;  Ohio, January 19, 1911;  
Idaho, January 20, 1911;  Oregon, January 23, 1911;  Washington, January 26, 1911;  Montana, January 30, 
1911;  Indiana, January 30, 1911;  California, January 31, 1911;  Nevada, January 31, 1911;  South Dakota, 
February 3, 1911; Nebraska, February 9, 1911;  North Carolina, February 11, 1911;  Colorado, February 15, 
1911;  North Dakota, February 17, 1911;  Kansas, February 18, 1911;  Michigan, February 23, 1911;  Iowa, 
February 24, 1911;  Missouri, March 16, 1911;  Maine, March 31, 1911;  Tennessee, April 7, 1911;  
Arkansas, April 22, 1911 (after having rejected it earlier);  Wisconsin, May 26, 1911;  New York, July 12, 
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1911;  Arizona, April 6, 1912;  Minnesota, June 11, 1912; Louisiana, June 28, 1912;  West Virginia, January 
31, 1913;  New Mexico, February 3, 1913.

 Ratification was completed on February 3, 1913.

 The amendment was subsequently ratified by Massachusetts, March 4, 1913;  New Hampshire, March 7, 
1913 (after having rejected it on March 2, 1911).

 The amendment was rejected (and not subsequently ratified) by Connecticut, Rhode Island, and Utah.

U.S.C.A. Const. Amend. XVI

USCA CONST Amend. XVI

END OF DOCUMENT
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Parker v. C.I.R., 724 F.2d 469 (5th Cir. 1984)
 

Alton M. PARKER, Sr., Petitioner-Appellant,
v.

COMMISSIONER OF INTERNAL REVENUE, Respondent-Appellee.
 

No. 83-4300
Summary Calendar.

United States Court of Appeals,
Fifth Circuit.
Feb. 6, 1984.

 
      Alton M. Parker, Sr., pro se.
 
      Glenn L. Archer, Jr., Asst. Atty. Gen., Michael L. Paup, Chief, Appellate 
Section, Gilbert S. Rothenberg, Michael J. Roach, Attys., Tax.  Div., Dept. of 
Justice, Washington, D.C., for respondent-appellee.
 
      Appeal from the Decision of the United States Tax Court.
 
      Before GEE, POLITZ and JOHNSON, Circuit Judges.
 
      POLITZ, Circuit Judge:
 
      Alton M. Parker was employed in 1977 as a pilot by Putz Aerial Services, 
Inc., from which he received $40,114.97 in wages.  In addition, he received 
$5,569.06 in taxable pension income from the United States Air Force and 
$2,225.10 in long-term capital gains.  Parker had previously filed valid and 
complete tax returns, but his 1977 return contained only his name, address, 
social security number and signature.  The income and deduction portions of 
Parker's 1040 and 1040X Forms contained only asterisks or the entry "none" 
or "object, self-incrimination."    Parker did not provide the information 
essential to a determination of tax liability but attached to his protest return 
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excerpts from cases and other materials discussing the fifth amendment 
privilege against self-incrimination.
 
      The Commissioner determined a tax deficiency of $14,250.04 and 
assessed a penalty under Sec. 6653(a) of the IRC, 26 U.S.C. Sec. 6653(a), for 
negligent or willful refusal to file an appropriate tax return.  Parker sought the 
Tax Court's review of the Commissioner's decision.  At trial, he conceded 
unreported income from wages, pension benefits, and long-term capital gains, 
but challenged the Commissioner's allowances for rental losses and medical 
expenses.  He also opposed the penalty.  The Tax Court upheld the 
Commissioner's determinations, including the imposition of the penalty.  
Finding no error of fact or law we affirm.
 
      Parker claims that the Commissioner allowed inadequate deductions for 
rental loss and medical expenses.  In support of his position he testified:  "I 
have no idea what ... [the repairs to rental property] cost me....  I paid medical 
expenses, but I can't tell you what amount at this time."    The findings of the 
Commissioner carry a presumption of correctness and the taxpayer has the 
burden to refute them.   Welch v. Helvering, 290 U.S. 111, 54 S.Ct. 8, 78 L.
Ed. 212 (1933).  The Tax Court found that Parker failed to carry this burden.  
We agree.
 
      The Tax Court referred to two facts to uphold the penalty assessment.  
First, the Court noted that Parker had filed proper tax returns in previous 
years.  This, coupled with Parker's obvious intelligence, negated the argument 
that Parker had a reasonable belief in the validity of his fifth amendment 
assertion.  We agree.
 
      Parker maintains that "the IRS and the government in general, including 
the judiciary, mistakenly interpret the sixteenth amendment as allowing a 
direct tax on property (wages, salaries, commissions, etc.) without 
apportionment."  As we observed in Lonsdale v. CIR, 661 F.2d 71 (5th 
Cir.1981), the sixteenth amendment was enacted for the express purpose of 
providing for a direct income tax.  The thirty words of this amendment are 
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explicit:  "The Congress shall have power to lay and collect taxes on income, 
from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration."   The Supreme 
Court promptly determined in Brushaber v. Union Pacific Ry. Co., 240 U.S. 
1, 36 S.Ct. 236, 60 L.Ed. 493 (1916), that the sixteenth amendment provided 
the needed constitutional basis for the imposition of a direct non-apportioned 
income tax.
 
      Appellant cites Brushaber and Stanton v. Baltic Mining Co., 240 U.S. 
103, 36 S.Ct. 278, 60 L.Ed. 546 (1916), for the proposition that the sixteenth 
amendment does not give Congress the power to levy an income tax.  This 
proposition is only partially correct, and in its critical aspect, is incorrect.  In 
its early consideration of the sixteenth amendment the Court recognized that 
the amendment does not bestow the taxing power.  The bestowal of such 
authority is not necessary, for as the Court pointedly noted in Brushaber:
 

      The authority conferred upon Congress by Sec. 8 of article 1 "to lay 
and collect taxes, duties, imposts and excises" is exhaustive and embraces 
every conceivable power of taxation has never been questioned, or, if it 
has, has been so often authoritatively declared as to render it necessary 
only to state the doctrine.  And it has also never been questioned from the 
foundation ... that there was authority given ... to lay and collect income 
taxes.

 
      240 U.S. at 12-13, 36 S.Ct. at 239-240.  The sixteenth amendment merely 
eliminates the requirement that the direct income tax be apportioned among 
the states.  The immediate recognition of the validity of the sixteenth 
amendment continues in an unbroken line.   See e.g. United States v. 
McCarty, 665 F.2d 596 (5 Cir.1982);  Lonsdale v. CIR.
 
      Appellant cites Flint v. Stone Tracy Co., 220 U.S. 107, 31 S.Ct. 342, 55 L.
Ed. 389 (1911), in support of his contention that the income tax is an excise 
tax applicable only against special privileges, such as the privilege of 
conducting a business, and is not assessable against income in general.  
Appellant twice errs.    Flint did not address personal income tax;  it was 
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concerned with corporate taxation.  Furthermore, Flint is pre-sixteenth 
amendment and must be read in that light.  At this late date, it seems 
incredible that we would again be required to hold that the Constitution, as 
amended,  empowers the Congress to levy an income tax against any source 
of income, without the need to apportion the tax equally among the states, or 
to classify it as an excise tax applicable to specific categories of activities.
 
      Parker next maintains that he has a constitutional right to trial by jury.  
We addressed this issue in Mathes v. CIR, 576 F.2d 70, 71 (5th Cir.1978), and 
held:
 

The seventh amendment preserves the right to jury trial "in suits at 
common law."    Since there was no right of action at common law against 
a sovereign, enforceable by jury trial or otherwise, there is no 
constitutional right to a jury trial in a suit against the United States.  
[Citations omitted.]  Thus, there is a right to a jury trial in actions against 
the United States only if a statute so provides.  Congress has not so 
provided when the taxpayer elects not to pay the assessment and sue for a 
redetermination in the Tax Court.  For a taxpayer to obtain a trial by jury, 
he must pay the tax allegedly owed and sue for a refund in district court.  
28 U.S.C. Secs. 2402 & 1346(a)(1).  The law is therefore clear that a 
taxpayer who elects to bring his suit in the Tax Court has no right, 
statutory or constitutional, to a trial by jury.

 
      Finally, Parker maintains that the Tax Court is improperly constituted 
because its judges, holding office for 15 years, 26 U.S.C. Sec. 7443(e), are not 
appointed for life as are Article III judges.  From this he argues that decisions 
by the Tax Court are constitutionally void.  This argument also is devoid of 
merit.  Congress created the Tax Court by its authority vested in Article I.  
The statutes establishing the Tax Court are constitutional.   Melton v. Kurtz, 
575 F.2d 547 (5th Cir.1978).
 
      In the foregoing we have addressed and disposed of issues which were not 
timely raised in the Tax Court and which ordinarily would not be considered 
upon review.   Pokress v. CIR, 234 F.2d 146 (5th Cir.1956).  In this case the 
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pressing need to marshal limited judicial resources justifies a slight variance 
from the rule.  By addressing these issues we seek to avoid further 
purposeless litigation and appeal.
 
      The absence of a semblance of merit in any issue raised in appellant's 
appeal mandates a repeat of the warning we gave in Lonsdale v. CIR, 661 
F.2d at 72, concerning the very claims raised in this case:
 

Appellants' contentions are stale ones, long settled against them.  As such 
they are frivolous.  Bending over backwards, in indulgence of appellants' 
pro se status, we today forbear the sanctions of Rule 38, Fed.R.App.P.  We 
publish this opinion as notice to future litigants that the continued 
advancing of these long-defunct arguments invite such sanctions, however.

 
      Our warning has been ignored.  We now invoke the sanctions of Fed.R.
App.P. 38 and assess appellant with double costs.  This time we do not award 
damages but sound a cautionary note to those who would persistently raise 
arguments against the income tax which have been put to rest for years.  The 
full range of sanctions in Rule 38 hereafter shall be summoned in response to 
a totally frivolous appeal.
 
      AFFIRMED.
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Brushaber v. Union Pacific Railroad Co., 240 U.S. 1,  36 S.Ct. 236 (1916) 

Supreme Court of the United States 

FRANK R. BRUSHABER, Appt., 

v. 

UNION PACIFIC RAILROAD COMPANY. 

No. 140. 

Argued October 14 and 15, 1915. 

Decided January 24, 1916.

APPEAL from the District Court of the United States for the Southern District of New York to review a 
decree dismissing the bill in a suit by a stockholder to restrain the corporation from voluntarily complying 
with the Federal income tax. Affirmed. 

The facts are stated in the opinion. 

Mr. Chief Justice White delivered the opinion of the court: 

As a stockholder of the Union Pacific Railroad Company, the appellant filed his bill to enjoin the corporation 
from complying with the income tax provisions of the tariff act of October 3, 1913 (§ II., chap. 16, 38 Stat. at 
L. 166). Because of constitutional questions duly arising the case is here on direct appeal from a decree 
sustaining a motion to dismiss because no ground for relief was stated. 

The right to prevent the corporation from returning and paying the tax was based upon many averments as to 
the repugnancy of the statute to the Constitution of the United States, of the peculiar relation of the 
corporation to the stockholders, and their particular interests resulting from many of the administrative 
provisions of the assailed act, of the confusion, wrong, and multiplicity of suits and the absence of all means 
of redress which would result if the corporation paid the tax and complied with the act in other respects 
without protest, as it was alleged it was its intention to do. To put out of the way a question of jurisdiction we 
at once say that in view of these averments and the ruling in Pollock v. Farmers' Loan & T. Co. 157 U. S. 
429, 39 L. ed. 759, 15 Sup. Ct. Rep. 673, sustaining the right of a stockholder to sue to restrain a corporation 
under proper averments from voluntarily paying a tax charged to be unconstitutional on the ground that to 
permit such a suit did not violate the prohibitions of § 3224, Revised Statutes (Comp. Stat. 1913, § 5947), 
against enjoining the enforcement of taxes, we are of opinion that the contention here made that there was no 
jurisdiction of the cause, since to entertain it would violate the provisions of the Revised Statutes referred to, 
is without merit. Before coming to dispose of the case on the merits, however, we observe that the defendant 
corporation having called the attention of the government to the pendency of the cause and the nature of the 
controversy and its unwillingness to voluntarily refuse to comply with the act assailed, the United States, as 
amicus curiae, has at bar been heard both orally and by brief for the purpose of sustaining the decree. 
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Aside from averments as to citizenship and residence, recitals as to the provisions of the statute, and 
statements as to the business of the corporation, contained in the first ten paragraphs of the bill, advanced to 
sustain jurisdiction, the bill alleged twenty-one constitutional objections specified in that number of 
paragraphs or subdivisions. As all the grounds assert a violation of the Constitution, it follows that, in a wide 
sense, they all charge a repugnancy of the statute to the 16th Amendment, under the more immediate sanction 
of which the statute was adopted. 

The various propositions are so intermingled as to cause it to be difficult to classify them. We are of opinion, 
however, that the confusion is not inherent, but rather arises from the conclusion that the 16th Amendment 
provides for a hitherto unknown power of taxation; that is, a power to levy an income tax which, although 
direct, should not be subject to the regulation of apportionment applicable to all other direct taxes. And the 
far-reaching effect of this erroneous assumption will be made clear by generalizing the many contentions 
advanced in argument to support it, as follows: (a) The Amendment authorizes only a particular character of 
direct tax without apportionment, and therefore if a tax is levied under its assumed authority which does not 
partake of the characteristics exacted by the Amendment, it is outside of the Amendment, and is void as a 
direct tax in the general constitutional sense because not apportioned. (b) As the Amendment authorizes a tax 
only upon incomes 'from whatever source derived,' the exclusion from taxation of some income of designated 
persons and classes is not authorized, and hence the constitutionality of the law must be tested by the general 
provisions of the Constitution as to taxation, and thus again the tax is void for want of apportionment. (c) As 
the right to tax 'incomes from whatever source derived' for which the Amendment provides must be 
considered as exacting intrinsic uniformity, therefore no tax comes under the authority of the Amendment not 
conforming to such standard, and hence all the provisions of the assailed statute must once more be tested 
solely under the general and pre-existing provisions of the Constitution, causing the statute again to be void in 
the absence of apportionment. (d) As the power conferred by the Amendment is new and prospective, the 
attempt in the statute to make its provisions retroactively apply is void because, so far as the retroactive 
period is concerned, it is governed by the pre-existing constitutional requirement as to apportionment. 

But it clearly results that the proposition and the contentions under it, if acceded to, would cause one 
provision of the Constitution to destroy another; that is, they would result in bringing the provisions of the 
Amendment exempting a direct tax from apportionment into irreconcilable conflict with the general 
requirement that all direct taxes be apportioned. Moreover, the tax authorized by the Amendment, being 
direct, would not come under the rule of uniformity applicable under the Constitution to other than direct 
taxes, and thus it would come to pass that the result of the Amendment would be to authorize a particular 
direct tax not subject either to apportionment or to the rule of geographical uniformity, thus giving power to 
impose a different tax in one state or states than was levied in another state or states. This result, instead of 
simplifying the situation and making clear the limitations on the taxing power, which obviously the 
Amendment must have been intended to accomplish, would create radical and destructive changes in our 
constitutional system and multiply confusion. 

But let us by a demonstration of the error of the fundamental proposition as to the significance of the 
Amendment dispel the confusion necessarily arising from the arguments deduced from it. Before coming, 
however, to the text of the Amendment, to the end that its significance may be determined in the light of the 
previous legislative and judicial history of the subject with which the Amendment is concerned, and with a 
knowledge of the conditions which presumptively led up to its adoption, and hence of the purpose it was 
intended to accomplish, we make a brief statement on those subjects. 

That the authority conferred upon Congress by § 8 of article 1 'to lay and collect taxes, duties, imposts and 
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excises' is exhaustive and embraces every conceivable power of taxation has never been questioned, or, if it 
has, has been so often authoritatively declared as to render it necessary only to state the doctrine. And it has 
also never been questioned from the foundation, without stopping presently to determine under which of the 
separate headings the power was properly to be classed, that there was authority given, as the part was 
included in the whole, to lay and collect income taxes. Again, it has never moreover been questioned that the 
conceded complete and all- embracing taxing power was subject, so far as they were respectively applicable, 
to limitations resulting from the requirements of art. 1, § 8, cl. 1, that 'all duties, imposts and excises shall be 
uniform throughout the United States,' and to the limitations of art I., § 2, cl. 3, that 'direct taxes shall be 
apportioned among the several states,' and of art 1, § 9, cl. 4, that 'no capitation, or other direct, tax shall be 
laid, unless in proportion to the census or enumeration hereinbefore directed to be taken.' In fact, the two 
great subdivisions embracing the complete and perfect delegation of the power to tax and the two correlated 
limitations as to such power were thus aptly stated by Mr. Chief Justice Fuller in Pollock v. Farmers' Loan & 
T. Co. 157 U. S. supra, at page 557: 'In the matter of taxation, the Constitution recognizes the two great 
classes of direct and indirect taxes, and lays down two rules by which their imposition must be governed, 
namely: The rule of apportionment as to direct taxes, and the rule of uniformity as to duties, imposts, and 
excises.' It is to be observed, however, as long ago pointed out in Veazie Bank v. Fenno, 8 Wall. 533, 541, 19 
L. ed. 482, 485, that the requirements of apportionment as to one of the great classes and of uniformity as to 
the other class were not so much a limitation upon the complete and all-embracing authority to tax, but in 
their essence were simply regulations concerning the mode in which the plenary power was to be exerted. In 
the whole history of the government down to the time of the adoption of the 16th Amendment, leaving aside 
some conjectures expressed of the possibility of a tax lying intermediate between the two great classes and 
embraced by neither, no question has been anywhere made as to the correctness of these propositions. At the 
very beginning, however, there arose differences of opinion concerning the criteria to be applied in 
determining in which of the two great subdivisions a tax would fall. Without pausing to state at length the 
basis of these differences and the consequences which arose from them, as the whole subject was elaborately 
reviewed in Pollock v. Farmers' Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 673, 158 U. S. 
601, 39 L. ed. 1108, 15 Sup. Ct. Rep. 912, we make a condensed statement which is in substance taken from 
what was said in that case. Early the differences were manifested in pressing on the one hand and opposing 
on the other, the passage of an act levying a tax without apportionment on carriages 'for the conveyance of 
persons,' and when such a tax was enacted the question of its repugnancy to the Constitution soon came to 
this court for determination. Hylton v. United States, 3 Dall. 171, 1 L. ed. 556. It was held that the tax came 
within the class of excises, duties, and imposts, and therefore did not require apportionment, and while this 
conclusion was agreed to by all the members of the court who took part in the decision of the case, there was 
not an exact coincidence in the reasoning by which the conclusion was sustained. Without stating the minor 
differences, it may be said with substantial accuracy that the divergent reasoning was this: On the one hand, 
that the tax was not in the class of direct taxes requiring apportionment, because it was not levied directly on 
property because of its ownership, but rather on its use, and was therefore an excise, duty, or impost; and on 
the other, that in any event the class of direct taxes included only taxes directly levied on real estate because 
of its ownership. Putting out of view the difference of reasoning which led to the concurrent conclusion in the 
Hylton Case, it is undoubted that it came to pass in legislative practice that the line of demarcation between 
the two great classes of direct taxes on the one hand and excises, duties, and imposts on the other, which was 
exemplified by the ruling in that case, was accepted and acted upon. In the first place this is shown by the fact 
that wherever (and there were a number of cases of that kind) a tax was levied directly on real estate or slaves 
because of ownership, it was treated as coming within the direct class and apportionment was provided for, 
while no instance of apportionment as to any other kind of tax is afforded. Again the situation is aptly 
illustrated by the various acts taxing incomes derived from property of every kind and nature which were 
enacted beginning in 1861, and lasting during what may be termed the Civil War period. It is not disputable 
that these latter taxing laws were classed under the head of excises, duties, and imposts because it was 
assumed that they were of that character inasmuch as, although putting a tax burden on income of every kind, 
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including that derived from property real or personal, they were not taxes directly on property because of its 
ownership. And this practical construction came in theory to be the accepted one, since it was adopted 
without dissent by the most eminent of the text writers. 1 Kent, Com. 254, 256; 1 Story, Const. § 955; 
Cooley, Const. Lim. 5th ed.; Miller, Constitution, 237; Pom. Const. Law, § 281; 1 Hare, Const. Law, 249, 
250; Burroughs, Taxn. 502; Ordronaux, Constitutional Legislation, 225. 

Upon the lapsing of a considerable period after the repeal of the income tax laws referred to, in 1894 [28 Stat. 
at L. 509, chap. 349], an act was passed laying a tax on incomes from all classes of property and other 
sources of revenue which was not apportioned, and which therefore was of course assumed to come within 
the classification of excises, duties, and imposts which were subject to the rule of uniformity, but not to the 
rule of apportionment. The constitutional validity of this law was challenged on the ground that it did not fall 
within the class of excises, duties, and imposts, but was direct in the constitutional sense, and was therefore 
void for want of apportionment, and that question came to this court and was passed upon in Pollock v. 
Farmers' Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 673, 158 U. S. 601, 39 L. ed. 1108, 15 
Sup. Ct. Rep. 912. The court, fully recognizing in the passage which we have previously quoted the 
allembracing character of the two great classifications, including, on the one hand, direct taxes subject to 
apportionment, and on the other, excises, duties, and imposts subject to uniformity, held the law to be 
unconstitutional in substance for these reasons: Concluding that the classification of direct was adopted for 
the purpose of rendering it impossible to burden by taxation accumulations of property, real or personal, 
except subject to the regulation of apportionment, it was held that the duty existed to fix what was a direct tax 
in the constitutional sense so as to accomplish this purpose contemplated by the Constitution. (157 U. S. 581.) 
Coming to consider the validity of the tax from this point of view, while not questioning at all that in 
common understanding it was direct merely on income and only indirect on property, it was held that, 
considering the substance of things, it was direct on property in a constitutional sense, since to burden an 
income by a tax was, from the point of substance, to burden the property from which the income was derived, 
and thus accomplish the very thing which the provision as to apportionment of direct taxes was adopted to 
prevent. As this conclusion but enforced a regulation as to the mode of exercising power under particular 
circumstances, it did not in any way dispute the all-embracing taxing authority possessed by Congress, 
including necessarily therein the power to impose income taxes if only they conformed to the constitutional 
regulations which were applicable to them. Moreover, in addition, the conclusion reached in the Pollock Case 
did not in any degree involve holding that income taxes generically and necessarily came within the class of 
direct taxes on property, but, on the contrary, recognized the fact that taxation on income was in its nature an 
excise entitled to be enforced as such unless and until it was concluded that to enforce it would amount to 
accomplishing the result which the requirement as to apportionment of direct taxation was adopted to prevent, 
in which case the duty would arise to disregard form and consider substance alone, and hence subject the tax 
to the regulation as to apportionment which otherwise as an excise would not apply to it. Nothing could serve 
to make this clearer than to recall that in the Pollock Case, in so far as the law taxed incomes from other 
classes of property than real estate and invested personal property, that is, income from 'professions, trades, 
employments, or vocations' (158 U. S. 637), its validity was recognized; indeed, it was expressly declared 
that no dispute was made upon that subject, and attention was called to the fact that taxes on such income had 
been sustained as excise taxes in the past. Id. p. 635. The whole law was, however, declared unconstitutional 
on the ground that to permit it to thus operate would relieve real estate and invested personal property from 
taxation and 'would leave the burden of the tax to be borne by professions, trades, employments, or vacations; 
and in that way what was intended as a tax on capital would remain, in substance, a tax on occupations and 
labor' (id. p. 637),--a result which, it was held, could not have been contemplated by Congress. 

This is the text of the Amendment: 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q06.089-06.090a,06.091-06.093.htm (4 of 9) [1/8/2007 7:59:29 AM]



Date of Download: Sep 14, 2001

'The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without regard to any census or 
enumeration.'

It is clear on the face of this text that it does not purport to confer power to levy income taxes in a generic 
sense,--an authority already possessed and never questioned, --or to limit and distinguish between one kind of 
income taxes and another, but that the whole purpose of the Amendment was to relieve all income taxes when 
imposed from apportionment from a consideration of the source whence the income was derived. Indeed, in 
the light of the history which we have given and of the decision in the Pollock Case, and the ground upon 
which the ruling in that case was based, there is no escape from the conclusion that the Amendment was 
drawn for the purpose of doing away for the future with the principle upon which the Pollock Case was 
decided; that is, of determining whether a tax on income was direct not by a consideration of the burden 
placed on the taxed income upon which it directly operated, but by taking into view the burden which 
resulted on the property from which the income was derived, since in express terms the Amendment provides 
that income taxes, from whatever source the income may be derived, shall not be subject to the regulation of 
apportionment. From this in substance it indisputably arises, first, that all the contentions which we have 
previously noticed concerning the assumed limitations to be implied from the language of the Amendment as 
to the nature and character of the income taxes which it authorizes find no support in the text and are in 
irreconcilable conflict with the very purpose which the Amendment was adopted to accomplish. Second, that 
the contention that the Amendment treats a tax on income as a direct tax although it is relieved from 
apportionment and is necessarily therefore not subject to the rule of uniformity as such rule only applies to 
taxes which are not direct, thus destroying the two great classifications which have been recognized and 
enforced from the beginning, is also wholly without foundation since the command of the Amendment that 
all income taxes shall not be subject to apportionment by a consideration of the sources from which the taxed 
income may be derived  forbids the application to such taxes of the rule applied in the Pollock Case by which 
alone such taxes were removed from the great class of excises, duties, and imposts subject to the rule of 
uniformity, and were placed under the other or direct class. This must be unless it can be said that although 
the Constitution, as a result of the Amendment, in express terms excludes the criterion of source of income, 
that criterion yet remains for the purpose of destroying the classifications of the Constitution by taking an 
excise out of the class to which it belongs and transferring it to a class in which it cannot be placed 
consistently with the requirements of the Constitution. Indeed, from another point of view, the Amendment 
demonstrates that no such purpose was intended, and on the contrary shows that it was drawn with the object 
of maintaining the limitations of the Constitution and harmonizing their operation. We say this because it is to 
be observed that although from the date of the Hylton Case, because of statements made in the opinions in 
that case, it had come to be accepted that direct taxes in the constitutional sense were confined to taxes levied 
directly on real estate because of its ownership, the Amendment contains nothing repudiation or challenging 
the ruling in the Pollock Case that the word 'direct' had a broader significance, since it embraced also taxes 
levied directly on personal property because of its ownership, and therefore the Amendment at least impliedly 
makes such wider significance a part of the Constitution,--a condition which clearly demonstrates that the 
purpose was not to change the existing interpretation except to the extent necessary to accomplish the result 
intended; that is, the prevention of the resort to the sources from which a taxed income was derived in order 
to cause a direct tax on the income to be a direct tax on the source itself, and thereby to take an income tax 
out of the class of excises, duties, and imposts, and place it in the class of direct taxes. 

We come, then, to ascertain the merits of the many contentions made in the light of the Constitution as it now 
stands; that is to say, including within its terms the provisions of the 16th Amendment as correctly 
interpreted. We first dispose of two propositions assailing the validity of the statute on the one hand because 
of its repugnancy to the Constitution in other respects, and especially because its enactment was not 
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authorized by the 16th Amendment. 

The statute was enacted October 3, 1913, and provided for a general yearly income tax from December to 
December of each year. Exceptionally, however, it fixed a first period embracing only the time from March 1, 
to December 31, 1913, and this limited retroactivity is assailed as repugnant to the due process clause of the 
5th Amendment, and as inconsistent with the 16th Amendment itself. But the date of the retroactivity did not 
extend beyond the time when the Amendment was operative, and there can be no dispute that there was 
power by virtue of the Amendment during that period to levy the tax, without apportionment, and so far as 
the limitations of the Constitution in other respects are concerned, the contention is not open, since in 
Stockdale v. Atlantic Ins. Co. 20 Wall. 323, 331, 22 L. ed. 348, 351, in sustaining a provision in a prior 
income tax law which was assailed because of its retroactive character, it was said: 

'The right of Congress to have imposed this tax by a new statute, although the measure of it 
was governed by the income of the past year, cannot be doubted; much less can it be doubted 
that it could impose such a tax on the income of the current year, though part of that year had 
elapsed when the statute was passed. The joint resolution of July 4th, 1864 [13 Stat. at L. 417], 
imposed a tax of 5 per cent upon all income of the previous year, although one tax on it had 
already been paid, and no one doubted the validity of the tax or attempted to resist it.'

The statute provides that the tax should not apply to enumerated organizations or corporations, such as labor, 
agricultural or horticultural organizations, mutual savings banks, etc., and the argument is that as the 
Amendment authorized a tax on incomes 'from whatever source derived,' by implication it excluded the 
power to make these exemptions. But this is only a form of expressing the erroneous contention as to the 
meaning of the Amendment, which we have already disposed of. And so far as this alleged illegality is based 
on other provisions of the Constitution, the contention is also not open, since it was expressly considered and 
disposed of in Flint v. Stone Tracy Co. 220 U. S. 108, 173, 55 L. ed. 389, 422, 31 Sup. Ct. Rep. 342, Ann. 
Cas. 1912B, 1312. 

Without expressly stating all the other contentions, we summarize them to a degree adequate to enable us to 
typify and dispose of all of them. 

1. The statute levies one tax called a normal tax on all incomes of individuals up to $20,000, and from that 
amount up, by gradations, a progressively increasing tax, called an additional tax, is imposed. No tax, 
however, is levied upon incomes of unmarried individuals amounting to $3,000 or less, nor upon incomes of 
married persons amounting to $4,000 or less. The progressive tax and the exempted amounts, it is said, are 
based on wealth alone, and the tax is therefore repugnant to the due process clause of the 5th Amendment. 

2. The act provides for collecting the tax at the source; that is, makes it the duty of corporations, etc., to retain 
and pay the sum of the tax on interest due on bonds and mortgages, unless the owner to whom the interest is 
payable gives a notice that he claims an exemption. This duty cast upon corporations, because of the cost to 
which they are subjected, is asserted to be repugnant to due process of law as a taking of their property 
without compensation, and we recapitulate various contentions as to discrimination against corporations and 
against individuals, predicated on provisions of the act dealing with the subject. 

(a) Corporations indebted upon coupon and registered bonds are discriminated against, since corporations not 
so indebted are relieved of any labor or expense involved in deducting and paying the taxes of individuals on 
the income derived from bonds. 
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(b) Of the class of corporations indebted as above stated, the law further discriminates against those which 
have assumed the payment of taxes on their bonds, since although some or all of their bondholders may be 
exempt from taxation, the corporations have no means of ascertaining such fact, and it would therefore result 
that taxes would often be paid by such corporations when no taxes were owing by the individuals to the 
government. 

(c) The law discriminates against owners of corporate bonds in favor of individuals none of whose income is 
derived from such property, since bondholders are, during the interval between the deducting and the paying 
of the tax on their bonds, deprived of the use of the money so withheld. 

(d) Again, corporate bondholders are discriminated against because the law does not release them from 
payment of taxes on their bonds even after the taxes have been deducted by the corporation, and therefore if, 
after deduction, the corporation should fail, the bondholders would be compelled to pay the tax a second time. 

(e) Owners of bonds the taxes on which have been assumed by the corporation are discriminated against 
because the payment of the taxes by the corporation does not relieve the bondholders of their duty to include 
the income from such bonds in making a return of all income, the result being a double payment of the taxes, 
labor and expense in applying for a refund, and a deprivation of the use of the sum of the taxes during the 
interval which elapses before they are refunded. 

3. The provision limiting the amount of interest paid which may be deducted from gross income of 
corporations for the purpose of fixing the taxable income to interest on indebtedness not exceeding one half 
the sum of bonded indebtedness and paidup capital stock is also charged to be wanting in due process because 
discriminating between different classes of corporations and individuals. 

4. It is urged that want of due process results from the provision allowing individuals to deduct from their 
gross income dividends paid them by corporations whose incomes are taxed, and not giving such right of 
deduction to corporations. 

5. Want of due process is also asserted to result from the fact that the act allows a deduction of $3,000 or 
$4,000 to those who pay the normal tax, that is, whose incomes are $20,000 or less, and does not allow the 
deduction to those whose incomes are greater than $20,000; that is, such persons are not allowed, for the 
purpose of the additional or progressive tax, a second right to deduct the $3,000 or $4,000 which they have 
already enjoyed. And a further violation of due process is based on the fact that for the purpose of the 
additional tax no second right to deduct dividends received from corporations is permitted. 

6. In various forms of statement, want of due process, it is moreover insisted, arises from the provisions of the 
act allowing a deduction for the purpose of ascertaining the taxable income of stated amounts, on the ground 
that the provisions discriminate between married and single people, and discriminate between husbands and 
wives who are living together and those who are not. 

7. Discrimination and want of due process result, it is said, from the fact that the owners of houses in which 
they live are not compelled to estimate the rental value in making up their incomes, while those who are 
living in rented houses and pay rent are not allowed, in making up their taxable income, to deduct rent which 
they have paid, and that want of due process also results from the fact that although family expenses are not, 
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as a rule, permitted to be deducted from gross, to arrive at taxable, income, farmers are permitted to omit 
from their income return certain products of the farm which are susceptible of use by them for sustaining their 
families during the year. 

So far as these numerous and minute, not to say in many respects hypercritical, contentions are based upon an 
assumed violation of the uniformity clause, their want of legal merit is at once apparent, since it is settled that 
that clause exacts only a geographical uniformity, and there is not a semblance of ground in any of the 
propositions for assuming that a violation of such uniformity is complained of. Knowlton v. Moore, 178 U. S. 
41, 44 L. ed. 969, 20 Sup. Ct. Rep. 747; Patton v. Brady, 184 U. S. 608, 622, 46 L. ed. 713, 720, 22 Sup. Ct. 
Rep. 493; Flint v. Stone Tracy Co. 220 U. S. 107, 158, 55 L. ed. 389, 416, 31 Sup. Ct. Rep. 342, Ann. Cas. 
1912B, 1312; Billings v. United States, 232 U. S. 261, 282, 58 L. ed. 596, 605, 34 Sup. Ct. Rep. 421. 

So far as the due process clause of the 5th Amendment is relied upon, it suffices to say that there is no basis 
for such reliance, since it is equally well settled that such clause is not a limitation upon the taxing power 
conferred upon Congress by the Constitution; in other words, that the Constitution does not conflict with 
itself by conferring, upon the one hand, a taxing power, and taking the same power away, on the other, by the 
limitations of the due process clause. Treat v. White, 181 U. S. 264, 45 L. ed. 853, 21 Sup. Ct. Rep. 611; 
Patton v. Brady, 184 U. S. 608, 46 L. ed. 713, 22 Sup. Ct. Rep. 493; McCray v. United States, 195 U. S. 27, 
61, 49 L. ed. 78, 97, 24 Sup. Ct. Rep. 769, 1 Ann. Cas. 561; Flint v. Stone Tracy Co. 220 U. S. 107, 158, 55 
L. ed. 389, 416, 31 Sup. Ct. Rep. 342, Ann. Cas. 1912B, 1312; Billings v. United States, 232 U. S. 261, 282, 
58 L. ed. 596, 605, 34 Sup. Ct. Rep. 421. And no change in the situation here would arise even if it be 
conceded, as we think it must be, that this doctrine would have no application in a case where, although there 
was a seeming exercise of the taxing power, the act complained of was so arbitrary as to constrain to the 
conclusion that it was not the exertion of taxation, but a confiscation of property; that is, a taking of the same 
in violation of the 5th Amendment; or, what is equivalent thereto, was so wanting in basis for classification as 
to produce such a gross and patent inequality as to inevitably lead to the same conclusion. We say this 
because none of the propositions relied upon in the remotest degree present such questions. It is true that it is 
elaborately insisted that although there be no express constitutional provision prohibiting it, the progressive 
feature of the tax causes it to transcend the conception of all taxation and to be a mere arbitrary abuse of 
power which must be treated as wanting in due process. But the proposition disregards the fact that in the 
very early history of the government a progressive tax was imposed by Congress, and that such authority was 
exerted in some, if not all, of the various income taxes enacted prior to 1894 to which we have previously 
adverted. And over and above all this the contention but disregards the further fact that its absolute want of 
foundation in reason was plainly pointed out in Knowlton v. Moore, 178 U. S. 41, 44 L. ed. 969, 20 Sup. Ct. 
Rep. 747, and the right to urge it was necessarily foreclosed by the ruling in that case made. In this situation it 
is, of course, superfluous to say that arguments as to the expediency of levying such taxes, or of the economic 
mistake or wrong involved in their imposition, are beyond judicial cognizance. Besides this demonstration of 
the want of merit in the contention based upon the progressive feature of the tax, the error in the others is 
equally well established either by prior decisions or by the adequate bases for classification which are 
apparent on the face of the assailed provisions; that is, the distinction between individuals and corporations, 
the difference between various kinds of corporations, etc., etc. Ibid.; Flint v. Stone Tracy Co. 220 U. S. 107, 
158, 55 L. ed. 389, 416, 31 Sup. Ct. Rep. 342, Ann. Cas. 1912B, 1312; Billings v. United States, 232 U. S. 
261, 282, 58 L. ed. 596, 605, 34 Sup. Ct. Rep. 421; First Nat. Bank v. Kentucky, 9 Wall. 353, 19 L. ed. 701; 
National Safe Deposit Co. v. Stead, 232 U. S. 58, 70, 58 L. ed. 504, 510, 34 Sup. Ct. Rep. 209. In fact, 
comprehensively surveying all the contentions relied upon, aside from the erroneous construction of the 
Amendment which we have previously disposed of, we cannot escape the conclusion that they all rest upon 
the mistaken theory that although there be differences between the subjects taxed, to differently tax them 
transcends the limit of taxation and amounts to a want of due process, and that where a tax levied is believed 
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by one who resists its enforcement to be wanting in wisdom and to operate injustice, from that fact in the 
nature of things there arises a want of due process of law and a resulting authority in the judiciary to exceed 
its powers and correct what is assumed to be mistaken or unwise exertions by the legislative authority of its 
lawful powers, even although there be no semblance of warrant in the Constitution for so doing. 

We have not referred to a contention that because certain administrative powers to enforce the act were 
conferred by the statute upon the Secretary of the Treasury, therefore it was void as unwarrantedly delegating 
legislative authority, because we think to state the proposition is to answer it. Marshall Field & Co. v. Clark, 
143 U. S. 649, 36 L. ed. 294, 12 Sup. Ct. Rep. 495; Buttfield v. Stranahan, 192 U. S. 470, 496, 48 L. ed. 525, 
535, 24 Sup. Ct. Rep. 349; Oceanic Steam Nav. Co. v. Stranahan, 214 U. S. 320, 53 L. ed. 1013, 29 Sup. Ct. 
Rep. 671. 

Affirmed. 

Mr. Justice McReynolds took no part in the consideration and decision of this case.  
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Stanton v. Baltic Mining Co., 240 U.S. 103,  36 S.Ct. 278 (1916) 

Supreme Court of the United States 

JOHN R. STANTON, Appt., 

v. 

BALTIC MINING COMPANY et al. 

No. 359. 

Decided February 21, 1916.

APPEAL from the District Court of the United States for the District of Massachusetts to review a decree 
dismissing the bill in a suit by a stockholder to restrain the corporation from voluntarily complying with the 
Federal income tax. Affirmed. 

The facts are stated in the opinion. 

Mr. Chief Justice White delivered the opinion of the court: 

As in Brushaber v. Union P. R. Co. 240 U. S. 1, 60 L. ed. 493, 36 Sup. Ct. Rep. 236, this case was 
commenced by the appellant as a stockholder of the Baltic Mining Company, the appellee, to enjoin the 
voluntary payment by the corporation and its officers of the tax assessed against it under the income tax 
section of the tariff act of October 3, 1913 (38 Stat. at L. 166, 181, chap. 16). As to the grounds for the 
equitable relief sought in this case so far as the question of jurisdiction is concerned are substantially the same 
as those which were relied upon in the Brushaber Case, it follows that the ruling in that case upholding the 
power to dispose of that controversy is controlling here, and we put that subject out of view. 

Further, also, like the Brushaber Case, this is before us on a direct appeal prosecuted for the purpose of 
reviewing the action of the court below in dismissing on motion the bill for want of equity. 

The bill averred: 'That, under and by virtue of the alleged authority contained in said income tax law, if valid 
and constitutional, the respondent company is taxable at the rate of 1 per cent upon its gross receipts from all 
sources, during the calendar year ending December 31, 1914, after deducting (1) its ordinary and necessary 
expenses paid within the year in the maintenance and operation of its business and properties, and (2) all 
losses actually sustained within the year, and not compensated by insurance or otherwise, including 
depreciation arising from depletion of its ore deposits to the limited extent of 5 per cent of the 'gross value at 
the mine of the output' during said year.' It was further alleged that the company would, if not restrained, 
make a return for taxation conformably to the statute, and would pay the tax upon the basis stated without 
protest, and that to do so would result in depriving the complainant as a stockholder of rights secured by the 
Constitution of the United States, as the tax which it was proposed to pay without protest was void for 
repugnancy to that Constitution. The bill contained many averments on the following subjects, which may be 
divided into two generic classes: (A) Those concerning the operation of the law in question upon individuals 
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generally and upon other than mining corporations, and the discrimination against mining corporations which 
arose in favor of such other corporations and individuals by the legislation, as well as discrimination which 
the provisions of the act operated against mining corporations because of the separate and more unfavorable 
burden cast upon them by the statute than was placed upon other corporations and individuals,--averments all 
of which were obviously made to support the subsequent charges which the bill contained as to the 
repugnancy of the law imposing the tax to the equal protection, due process, and uniformity clauses of the 
Constitution. And (B) those dealing with the practical results on the company of the operation of the tax in 
question, evidently alleged for the purpose of sustaining the charge which the bill made that the tax levied 
was not what was deemed to be the peculiar direct tax which the 16th Amendment exceptionally authorized 
to be levied without apportionment, and of the resulting repugnancy of the tax to the Constitution as a direct 
tax on property because of its ownership, levied without conforming to the regulation of apportionment 
generally required by the Constitution as to such taxation. 

We need not more particularly state the averments as to the various contentions in class (a), as their character 
will necessarily be made manifest by the statement of the legal propositions based on them which we shall 
hereafter have occasion to make. As to the averments concerning class (B), it suffices to say that it resulted 
from copious allegations in the bill as to the value of the ore body contained in the mine which the company 
worked, and the total output for the year of the product of the mine after deducting the expenses as previously 
stated; that the 5 per cent deduction permitted by the statute was inadequate to allow for the depletion of the 
ore body, and therefore the law to a large extent taxed not the mere profit arising from the operation of the 
mine, but taxed as income the yearly product which represented to a large extent the yearly depletion or 
exhaustion of the ore body from which, during the year, ore was taken. Indeed, the following alleged facts 
concerning the relation which the annual production bore to the exhaustion or diminution of the property in 
the ore bed must be taken as true for the purpose of reviewing the judgment sustaining the motion to dismiss 
the bill. 

'That the real or actual yearly income derived by the respondent company from its business or property does 
not exceed $550,000. That, under the income tax, the said company is held taxable, in an average year, to the 
amount of approximately $1,150,000, the same being ascertained by deducting from its net receipts of 
$1,400,000 only a depreciation of $100,000 on its plant and a depletion of its ore supply limited by law to 5 
per cent of the value of its annual gross receipts, and amounting to $150,000; whereas, in order properly to 
ascertain its actual income, $750,000 per annum should be allowed to be deducted for such depletion, or five 
times the amount actually allowed.' 

Without attempting minutely to state every possible ground of attack which might be deduced from the 
averments of the bill, but in substance embracing every material grievance therein asserted and pressed in 
argument upon our attention in the elaborate briefs which have been submitted, we come to separately 
dispose of the legal propositions advanced in the bill and arguments concerning the two classes. 

Class A. Under this the bill charged that the provisions of the statute 'are unconstitutional and void under the 
5th Amendment, in that they deny to mining companies and their stockholders equal protection of the laws 
and deprive them of their property without due process of law,' for the following reasons: 

(1) Because all other individuals or corporations were given a right to deduct a fair and reasonable percentage 
for losses and depreciation of their capital, and they were therefore not confined to the arbitrary 5 per cent 
fixed as the basis for deductions by mining corporations. 
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(2) Because by reason of the differences in the allowances which the statute permitted, the tax levied was 
virtually a net income tax on other corporations and individuals, and a gross income tax on mining 
corporations. 

(3) Because the statute established a discriminating rule as to individuals and other corporations as against 
mining corporations on the subject of the method of the allowance for depreciations. 

(4) Because the law permitted all individuals to deduct from their net income dividends received from 
corporations which had paid the tax on their incomes, and did not give the right to corporations to make such 
deductions from their income of dividends received from other corporations which had paid their income tax. 
This was illustrated by the averment that 99 per cent of the stock of the defendant company was owned by a 
holding company, and that under the statute not only was the corporation obliged to pay the tax on its income, 
but so also was the holding company obliged to pay on the dividends paid it by the defendant company. 

(5) Because of the discrimination resulting from the provision of the statute providing for a progressive 
increase of taxation or surtax as to individuals, and not as to corporations. 

(6) Because of the exemptions which the statute made of individual incomes below $4,000, and of incomes of 
labor organizations and various other exemptions which were set forth. 

But it is apparent from the mere statement of these contentions that each and all of them were adversely 
disposed of by the decision in the Brushaber Case, and they all therefore may be put out of view. 

Class B. Under this class these propositions are relied upon: 

(1) That as the 16th Amendment authorizes only an exceptional direct income tax without 
apportionment, to which the tax in question does not conform, it is therefore not within the 
authority of that Amendment. 

(2) Not being within the authority of the 16th Amendment, the tax is therefore, within the 
ruling of Pollock v. Farmers' Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 
673; 158 U. S. 601, 39 L. ed. 1108, 15 Sup. Ct. Rep. 912, a direct tax and void for want of 
compliance with the regulation of apportionment.

As the first proposition is plainly in conflict with the meaning of the 16th Amendment as interpreted in the 
Brushaber Case, it may also be put out of view. As to the second, while indeed it is distinct from the subjects 
considered in the Brushaber Case to the extent that the particular tax which the statute levies on mining 
corporations here under consideration is distinct from the tax on corporations other than mining and on 
individuals, which was disposed of in the Brushaber Case, a brief analysis will serve to demonstrate that the 
distinction is one without a difference, and therefore that the proposition is also foreclosed by the previous 
ruling. The contention is that as the tax here imposed is not on the net product, but in a sense somewhat 
equivalent to a tax on the gross product of the working of the mine by the corporation, therefore the tax is not 
within the purview of the 16th Amendment, and consequently it must be treated as a direct tax on property 
because of its ownership, and as such void for want of apportionment. But, aside from the obvious error of 
the proposition, intrinsically considered, it manifestly disregards the fact that by the previous ruling it was 
settled that the provisions of the 16th Amendment conferred no new power of taxation, but simply prohibited 
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the previous complete and plenary power of income taxation possessed by Congress from the beginning from 
being taken out of the category of indirect taxation to which it inherently belonged, and being placed in the 
category of direct taxation subject to apportionment by a consideration of the sources from which the income 
was derived,--that is, by testing the tax not by what it was, a tax on income, but by a mistaken theory deduced 
from the origin or source of the income taxed. Mark, of course, in saying this we are not here considering a 
tax not within the provisions of the 16th Amendment, that is, one in which the regulation of apportionment or 
the rule of uniformity is wholly negligible because the tax is one entirely beyond the scope of the taxing 
power of Congress, and where consequently no authority to impose a burden, either direct or indirect, exists. 
In other words, we are here dealing solely with the restriction imposed by the 16th Amendment on the right to 
resort to the source whence an income is derived in a case where there is power to tax for the purpose of 
taking the income tax out of the class of indirect, to which it generically belongs, and putting it in the class of 
direct, to which it would not otherwise belong, in order to subject it to the regulation of apportionment. But it 
is said that although this be undoubtedly true as a general rule, the peculiarity of mining property and the 
exhaustion of the ore body which must result from working the mine cause the tax in a case like this, where 
an inadequate allowance by way of deduction is made for the exhaustion of the ore body, to be in the nature 
of things a tax on property because of its ownership, and therefore subject to apportionment. Not to so hold, it 
is urged, is as to mining property but to say that mere form controls, thus rendering in substance the 
command of the Constitution that taxation directly on property because of its ownership be apportioned, 
wholly illusory or futile. But this merely asserts a right to take the taxation of mining corporations out of the 
rule established by the 16th Amendment when there is no authority for so doing. It moreover rests upon the 
wholly fallacious assumption that, looked at from the point of view of substance, a tax on the product of a 
mine is necessarily in its essence and nature in every case a direct tax on property because of its ownership, 
unless adequate allowance be made for the exhaustion of the ore body to result from working the mine. We 
say wholly fallacious assumption because, independently of the effect of the operation of the 16th 
Amendment, it was settled in Stratton's Independence v. Howbert, 231 U. S. 399, 58 L. ed. 285, 34 Sup. Ct. 
Rep. 136, that such tax is not a tax upon property as such because of its ownership, but a true excise levied on 
the results of the business of carrying on mining operations. (pp. 413 et seq.) 

As it follows from what we have said that the contentions are in substance and effect controlled by the 
Brushaber Case, and, in so for as this may not be the case, are without merit, it results that, for the reasons 
stated in the opinion in that case and those expressed in this, the judgment must be and it is affirmed. 

Mr. Justice McReynolds took no part in the consideration and decision of this case.  
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Flint v. Stone Tracy Co., 220 U.S. 107, 31 S.Ct. 342 (1911) 

STELLA P. FLINT, as General Guardian of the Property of Samuel N. Stone, Junior, a 
Minor, Appt.,  

v.  
STONE TRACY COMPANY et al. 

No. 407. 

Supreme Court of the United States 

WYCKOFF VAN DERHOEFF, Appt.,  
v.  

CONEY ISLAND & BROOKLYN RAILROAD COMPANY et al. 

No. 409.  
FRANCIS L. HINE, Appt.,  

v.  
HOME LIFE INSURANCE COMPANY et al. 

No. 410.  
FRED W. SMITH, Appt.,  

v.  
NORTHERN TRUST COMPANY, A. C. Bartlett, William A. Fuller, et al. 

No. 411.  
WILLIAM H. MINER, Appt.,  

v.  
CORN EXCHANGE NATIONAL BANK OF CHICAGO, Charles H. Wacker, Martin A. 

Ryerson, et al. 

No. 412.  
CEDAR STREET COMPANY, Appt.,  

v.  
PARK REALTY COMPANY. 

No. 415.  
LEWIS W. JARED, Appt.,  

v.  
AMERICAN MULTIGRAPH COMPANY et al. 
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No. 420.  
JOSEPH E. GAY, Appt.,  

v.  
BALTIC MINING COMPANY et al. 

No. 425.  
PERCY BRUNDAGE, Appt.,  

v.  
BROADWAY REALTY COMPANY et al. 

No. 431.  
PAUL LACROIX, Appt.,  

v.  
MOTOR TAXIMETER CAB COMPANY et al. 

No. 432.  
ARTHUR LYMAN and Arthur T. Lyman, as Trustees under the Last Will and Testament 

of George Baty Blake, Deceased, Appts.,  
v.  

INTERBOROUGH RAPID TRANSIT COMPANY et al. 

No. 442.  
GEORGE WENDELL PHILLIPS, Appt.,  

v.  
FIFTY ASSOCIATES et al. 

No. 443.  
OSCAR MITCHELL, Appt.,  

v.  
CLARK IRON COMPANY. 

No. 446.  
WILLIAM H. FLUHRER, Albert W. Durand, and Howard H. Williams, Appts.  

v.  
NEW YORK LIFE INSURANCE COMPANY. 

No. 456.  
KATHERINE CARY COOK, Harriet Huntington Cook, and Ellenor Richardson Cook, by 

Anna H. R. Cook, Their Guardian and Next Friend, Appts.,  
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v.  
BOSTON WHARF COMPANY et al. 

No. 457. 

Decided March 13, 1911.

 APPEAL from the Circuit Court of the United States for the District of Vermont to review 
a decree sustaining a demurrer to and dismissing a bill which sought to restrain the 
directors of a corporation from complying with the Federal corporation tax.  Affirmed. 
Also 

 SEVEN APPEALS from the Circuit Court of the United States for the Southern District of 
New York; THREE APPEALS from the Circuit Court of the United States for the District 
of Massachusetts; TWO APPEALS from the Circuit Court of the United States for the 
Northern District of Illinois; AN APPEAL from the Circuit Court of the United States for 
the Northern District of Ohio; and AN APPEAL from the Circuit Court of the United 
States for the District of Minnesota,--all bringing up similar decrees for review.  Affirmed. 

 The facts are stated in the opinion. 

 Mr. Justice Day delivered the opinion of the court: 

 These cases involve the constitutional validity of § 38 of the act of Congress approved 
August 5, 1909, known as 'the corporation tax' law.  Stat. at L. 1st Sess. 61st Cong. pp. 11-
112-117, chap. 6, U. S. Comp. Stat.  Supp. 1909, pp. 659-844-849. 

 It is contended in the first place that this section of the act is unconstitutional, because it is 
a revenue measure, and originated in the Senate in violation of § 7 of article 1 of the 
Constitution, providing that 'all bills for raising revenue shall originate in the House of 
Representatives, but the Senate may propose or concur with the amendments, as on other 
bills.'  The history of the act is contained in the government's brief, and is accepted as 
correct, no objection being made to its accuracy. 

 This statement shows that the tariff bill of which the section under consideration is a part, 
originated in the House of Representatives, and was there a general bill for the collection of 
revenue.  As originally introduced, it contained a plan of inheritance taxation.  In the 
Senate the proposed tax was removed from the bill, and the corporation tax, in a measure, 
substituted therefor.  The bill having properly originated in the House, we perceive no 
reason in the constitutional provision relied upon why it may not be amended in the Senate 
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in the manner which it was in this case.  The amendment was germane to the subject-
matter of the bill, and not beyond the power of the Senate to propose.  In thus deciding we 
do not wish to be regarded as holding that the journals of the House and Senate may be 
examined to invalidate an act which has been passed and signed by the presiding officers 
of the House and Senate, and approved by the President, and duly deposited with the State 
Department.  Marshall Field & Co. v. Clark, 143 U. S. 649, 36 L. ed. 294, 12 Sup.  Ct. 
Rep. 495; Harwood v. Wentworth, 162 U. S. 547, 40 L. ed. 1069, 16 Sup.  Ct. Rep. 890; 
Twin City Bank v. Nebeker, 167 U. S. 196, 42 L. ed. 134, 17 Sup.  Ct. Rep. 766. 

 In order to have in mind some of the more salient features of the statute, with a view to its 
interpretation, a part of the first paragraph is here set out, as follows: 

 'Sec. 38.  That every corporation, joint stock company, or association 
organized for profit and having a capital stock represented by shares, and every 
insurance company now or hereafter organized under the laws of the United 
States or of any state or territory of the United States, or under the acts of 
Congress applicable to Alaska or the District of Columbia, or now or hereafter 
organized under the laws of any foreign country, and engaged in business in 
any state or territory of the United States or in Alaska or in the District of 
Columbia, shall be subject to pay annually a special excise tax with respect to 
the carrying on or doing business by such corporation, joint stock company or 
association, or insurance company equivalent to one per certum upon the entire 
net income over and above five thousand dollars, received by it from all 
sources during such year, exclusive of amounts received by it as dividends 
upon stock of other corporations, joint stock companies or associations, or 
insurance companies subject to the tax hereby imposed; or, if organized under 
the laws of any foreign country, upon the amount of net income over and above 
five thousand dollars received by it from business transacted and capital 
invested within the United States and its territories, Alaska and the District of 
Columbia, during such year, exclusive of amounts so received by it as 
dividends upon stock of other corporations, joint stock companies or 
associations, or insurance companies subject to the tax hereby imposed.'

 A reading of this portion of the statute shows the purpose and design of Congress in its 
enactment and the subject-matter of its operation.  It is at once apparent that its terms 
embrace corporations and joint stock companies or associations which are organized for 
profit, and have a capital stock represented by shares.  Such joint stock companies, while 
differing somewhat from corporations, have many of their attributes and enjoy many of 
their privileges.  To these are added insurance companies, and they, as corporations, joint 
stock companies, or associations, must be such as are now or hereafter organized under the 
laws of the United States or of any state or territory of the United States, or under the acts 
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of Congress applicable to Alaska and the District of Columbia.  Each and all of these, the 
statute declares, shall be subject to pay annually a special excise tax with respect to the 
carrying on and doing business by such corporation, joint stock company or association, or 
insurance company.  The tax is to be equivalent to 1 per cent of the entire net income over 
and above $5,000 received by such corporation or company from all sources during the 
year, excluding, however, amounts received by them as dividends upon stock of other 
corporations, joint stock companies or associations, or insurance companies, subject to the 
tax imposed by the statute.  Similar companies organized under the laws of any foreign 
country, and engaged in business in any state or territory of the United States, or in Alaska 
or the District of Columbia, are required to pay the tax upon the net income over and above 
$5,000 received by them from business transacted and capital invested within the United 
States, the territories, Alaska, and the District of Columbia, during each year, with the like 
exclusion as to amounts received by them as dividends upon stock of other corporations, 
joint stock companies or associations, or insurance companies, subject to the tax imposed. 

 While the mere declaration contained in a statute that it shall be regarded as a tax of a 
particular character does not make it such if it is apparent that it cannot be so designated 
consistently with the meaning and effect of the act, nevertheless the declaration of the 
lawmaking power is entitled to much weight, and in this statute the intention is expressly 
declared to impose a special excise tax with respect to the carrying on or doing business by 
such corporation, joint stock company or association, or company.  It is therefore apparent, 
giving all the words of the statute effect, that the tax is imposed not upon the franchises of 
the corporation, irrespective of their use in business, nor upon the property of the 
corporation, but upon the doing of corporate or insurance business, and with respect to the 
carrying on thereof, in a sum equivalent to 1 per centum upon the entire net income over 
and above $5,000 received from all sources during the year; that is, when imposed in this 
manner it is a tax upon the doing of business, with the advantages which inhere in the 
peculiarities of corporate or joint stock organization of the character described.  As the 
latter organizations share many benefits of corporate organization, it may be described 
generally as a tax upon the doing of business in a corporate capacity.  In the case of the 
insurance companies, the tax is imposed upon the transaction of such business by 
companies organized under the laws of the United States or any state or territory, as 
heretofore stated. 

 This tax, it is expressly stated, is to be equivalent to 1 per centum of the entire net income 
over and above $5,000 received from all sources during the year,--this is the measure of the 
tax explicitly adopted by the statute.  The income is not limited to such as is received from 
property used in the business, strictly speaking, but is expressly declared to be upon the 
entire net income above $5,000 from all sources, excluding the amounts received as 
dividends on stock in other corporations, joint stock companies or associations, or 
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insurance companies also subject to the tax.  In other words, the tax is imposed upon the 
doing of business of the character described, and the measure of the tax is to be income, 
with the deduction stated, received not only from property used in business, but from every 
source.  This view of the measure of the tax is strengthened when we note that as to 
organizations under the laws of foreign countries, the amount of net income over and 
above $5,000 includes that received from business transacted and capital invested in the 
United States, the territories, Alaska, and the District of Columbia. 

 It is further strengthened when the subsequent sections are considered as to deductions in 
ascertaining net income and requiring returns from those subject to the act.  Under the 
second paragraph the net income is to be ascertained by certain deductions from the gross 
amount of income received within the year 'from all sources;' and the return to be made to 
the collector of internal revenue under the third section is required to show the gross 
amount of the income, received during the year 'from all sources.'  The evident purpose is 
to secure a return of the entire income, with certain allowances and deductions which do 
not suggest a restriction to income derived from property actively engaged in the business.  
This interpretation of the act, as resting upon the doing of business, is sustained by the 
reasoning in Spreckels Sugar Ref.  Co. v. McClain, 192 U. S. 397, 48 L. ed. 496, 24 Sup.  
Ct. Rep. 376, in which a special tax measured by the gross receipts of the business of 
refining oil and sugar was sustained as an excise in respect to the carrying on or doing of 
such business. 

 Having thus interpreted the statute in conformity, as we believe, with the intention of 
Congress in passing it, we proceed to consider whether, as thus construed, the statute is 
constitutional. 

 It is contended that it is not; certainly so far as the tax is measured by the income of bonds 
nontaxable under Federal statutes, and municipal and state bonds beyond the Federal 
power of taxation.  And so of real and personal estates, because as to such estates the tax is 
direct, and required to be apportioned according to population among the states.  It is 
insisted that such must be the holding unless this court is prepared to reverse the income 
tax cases decided under the act of 1894.  [28 Stat. at L. 509, chap. 349.] Pollock v. Farmers' 
Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup.  Ct. Rep. 673, s. c. 158 U. S. 601, 39 
L. ed. 1108, 15 Sup.  Ct. Rep. 912. 

 The applicable provisions of the Constitution of the United States in this connection are 
found in article 1, § 8, clause 1, and in article 1, § 2, clause 3, and article 1, § 9, clause 4.  
They are respectively: 

 'The Congress shall have power to lay and collect taxes, duties, imposts, and 
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excises, to pay the debts and provide for the common defense and general 
welfare of the United States; but all duties, imposts, and excises shall be 
uniform throughout the United States.' 

 'Representatives and direct taxes shall be apportioned among the several states 
which may be included within this Union, according to their respective 
numbers.' 

 'No capitation or other direct tax shall be laid, unless in proportion to the 
census  or enumeration hereinbefore directed to be taken.'

 It was under the latter requirement as to apportionment of direct taxes according to 
population that this court in the Pollock Case held the statute of 1894 to be 
unconstitutional.  Upon the rehearing of the case Mr. Chief Justice Fuller, who spoke for 
the court, summarizing the effect of the decision, said: 

 'We have considered the act only in respect of the tax on income derived from 
real estate, and from invested personal property, and have not commented on 
so much of it as bears on gains or profits from business, privileges, or 
employments, in view of the instances in which taxation on business, 
privileges, or employments has assumed the guise of an excise tax and been 
sustained as such.' 158 U. S. 635.

 And as to excise taxes, the chief justice said: 
 'We do not mean to say that an act laying by apportionment a direct tax on all 
real estate and personal property, or the income thereof, might not also lay 
excise taxes on business, privileges, employments, and vocations.'  (P. 637.)

 The Pollock Case was before this court in Knowlton v. Moore, 178 U. S. 41, 44 L. ed. 
969, 20 Sup.  Ct. Rep. 747.  In that case this court sustained an excise tax upon the 
transmission of property by inheritance.  It was contended there, as here, that the case was 
ruled by the Pollock case, and of that case this court, speaking by the present chief justice, 
said: 

 'The issue presented in the Pollock Case was whether an income tax was direct 
within the meaning of the Constitution.  The contentions which the case 
involved were thus presented.  On the one hand, it was argued that only 
capitation taxes and taxes on land as such were direct, within that previous 
adjudications had construed as a matter of first impression, and that previous 
adjudications had construed the Constitution as having that import.  On the 
other hand, it was asserted that, in principle, direct taxes, in the constitutional 
sense, embraced not only taxes on land and capitation taxes, but all burdens 
laid on real or personal property because of its ownership, which were 
equivalent to a direct tax on such property, and it was affirmed that the 
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previous adjudications of this court had settled nothing to the contrary.

 
................................................................................ 

 * * *

 'Undoubtedly, in the course of the opinion in the Pollock Case, it was said that 
if a tax was direct within the constitutional sense, the mere erroneous 
qualification of ti as an excise or duty would not take it out of the constitutional 
requirement as to apportionment.  But this language related to the subject-
matter under consideration, and was but a statement that a tax which was in 
itself direct, because imposed upon property solely by reason of its ownership, 
could not be changed by affixing to it the qualification of excise or duty.  Here 
we are asked to decide that a tax is a direct tax on property which has at all 
times been considered as the antithesis of such a tax; that is, that it has ever 
been treated as a duty or excise, because of the particular occasion which gives 
rise to its levy.

................................................................................ 

 * * *

 'Considering that the constitutional rule of apportionment had its origin in the 
purpose to prevent taxes on persons solely because of their general ownership 
of property from being levied by any other rule than that of apportionment, two 
things were decided by the court: First, that no sound distinction existed 
between a tax levied on a person solely because of his general ownership of 
real property, and the same tax imposed solely because of his general 
ownership of personal property.  Secondly, that the tax on the income derived 
from such property, real or personal, was the legal equivalent of a direct tax on 
the property from which said income was derived, and hence must be 
apportioned.  These conclusions, however, lend no support to the contention 
that it was decided that duties, imposts, and excises, which are not the essential 
equivalent of a tax on property generally, real or personal, solely because of its 
ownership, must be converted into direct taxes, because it is conceived that it 
would be demonstrated by a close analysis that they could not be shifted from 
the person upon whom they first fall.'

 The same view was taken of the Pollock Case in the subsequent case of Spreckels Sugar 
Ref.  Co. v. McClain, supra. 
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 The act now under consideration does not impose direct taxation upon property solely 
because of its ownership, but the tax is within the class which Congress is authorized to lay 
and collect under article 1, § 8, clause 1 of the Constitution, and described generally as 
taxes, duties, imposts, and excises, upon which the limitation is that they shall be uniform 
throughout the United States. 

 Within the category of indirect taxation, as we shall have further occasion to show, is 
embraced a tax upon business done in a corporate capacity, which is the subject-matter of 
the tax imposed in the act under consideration.  The Pollock Case construed the tax there 
levied as direct, because it was imposed upon property simply because of its ownership.  In 
the present case the tax is not payable unless there be a carrying on or doing of business in 
the designated capacity, and this is made the occasion for the tax, measured by the standard 
prescribed.  The difference between the acts is not merely nominal, but rests upon 
substantial differences between the mere ownership of property and the actual doing of 
business in a certain way. 

 It is unnecessary to enter upon an extended consideration of the technical meaning of the 
term 'excise.'  It has been the subject-matter of considerable discussion,--the terms duties, 
imposts, and excises are generally treated as embracing the indirect forms of taxation 
contemplated by the Constitution.  As Mr. Chief Justice Fuller said in the Pollock Case, 
supra: 

 'Although there have been from time to time intimations that there might be 
some tax which was not a direct tax nor included under the words 'duties, 
imposts, and excises,' such a tax for more than one hundred years of national 
existence has as yet remained undiscovered, notwithstanding the stress of 
particular circumstances has invited thorough investigation into sources of 
revenue.'  [157 U. S. 557.]

 And in the same connection the chief justice, delivering the opinion of the court in 
Thomas v. United States, 192 U. S. 363, 48 L. ed. 481, 24 Sup.  Ct. Rep. 305, in speaking 
of the words 'duties,' 'imposts,' and 'excises,' said: 

 'We think that they were used comprehensively, to cover customs and excise 
duties imposed on importation, consumption, manufacture, and sale of certain 
commodities, privileges, particular business transactions, vocations, 
occupations, and the like.'

 Duties and imposts are terms commonly applied to levies made by governments on the 
importation or exportation of commodities.  Excises are 'taxes laid upon the manufacture, 
sale, or consumption of commodities within the country, upon licenses to pursue certain 
occupations, and upon corporate privileges.'  Cooley, Const. Lim. 7th ed. 680. 
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 The tax under consideration, as we have construed the statute, may be described as an 
excise upon the particular privilege of doing business in a corporate capacity, i. e., with the 
advantages which arise from corporate or quasi corporate organization; or, when applied to 
insurance companies, for doing the business of such companies.  As was said in the 
Thomas Case, 192 U. S. supra, the requirement to pay such taxes involves the exercise of 
privileges, and the element of absolute and unavoidable demand is lacking.  If business is 
not done in the manner described in the statute, no tax is payable. 

 If we are correct in holding that this is an excise tax, there is nothing in the Constitution 
requiring such taxes to be apportioned according to population.  Pacific Ins. Co. v. Soule, 7 
Wall. 433, 19 L. ed. 95; Springer v. United States, 102 U. S. 586, 26 L. ed. 253; Spreckels 
Sugar Ref.  Co. v. McClain, 192 U. S. 397, 48 L. ed. 496, 24 Sup.  Ct. Rep. 376. 

 It is next contended that the attempted taxation is void because it levies a tax upon the 
exclusive right of a state to grant corporate franchises, because it taxes franchises which 
are the creation of the state in its sovereign right and authority.  This proposition is rested 
upon the implied limitation upon the powers of national and state governments to take 
action which encroaches upon or cripples the exercise of the exclusive power of 
sovereignty in the other.  It has been held in a number of cases that the state cannot tax 
franchises created by the United States or the agencies or corporations which are created 
for the purpose of carrying out governmental functions of the United States.  M'Culloch v. 
Maryland, 4 Wheat. 316, 4 L. ed. 579; Osborn v. Bank of United States, 9 Wheat. 738, 6 L. 
ed. 204; Union P. R. Co. v. Peniston, 18 Wall. 5, 21 L. ed. 787; California v. Central P. R. 
Co. 127 U. S. 1, 32 L. ed. 150, 2 Inters.  Com. Rep. 153, 8 Sup.  Ct. Rep. 1073. 

 An examination of these cases will show that in each case where the tax was held invalid, 
the decision rested upon the proposition that the corporation was created to carry into effect 
powers conferred upon the Federal government in its sovereign capacity, and the attempted 
taxation was an interference with the effectual exercise of such powers. 

 In Osborn v. Bank of United States, supra, a leading case upon the subject, whilst it was 
held that the bank of the United States was not a private corporation, but a public one, 
created for national purposes, and therefore beyond the taxing power of the state, Chief 
Justice Marshall, in delivering the opinion of the court, conceded that if the corporation had 
been originated for the management of an individual concern, with private trade and profit 
for its great end and principal object, it might be taxed by the state.  Said the chief justice: 

 'If these premises [that the corporation was one of private character] were true, 
the conclusion drawn from them would be inevitable.  This mere private 
corporation, engaged in its own business, with its own views, would certainly 
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be subject to the  taxing power of the state, as any individual would be; and the 
casual circumstance of its being employed by the government in the transaction 
of its fiscal affairs would no more exempt its private business from the 
operation of that power than it would exempt the private business of any 
individual employed in the same manner.'

 The inquiry in this connection is: How far do the implied limitations upon the taxing 
power of the United States over objects which would otherwise be legitimate subjects of 
Federal taxation, withdraw them from the reach of the Federal government in raising 
revenue, because they are pursued under franchises which are the creation of the states? 

 In approaching this subject we must remember that enactments levying taxes, as other 
laws of the federal government when acting within constitutional authority, are the 
supreme law of the land.  The Constitution contains only two limitations on the right of 
Congress to levy excise taxes: they must be levied for the public welfare, and are required 
to be uniform throughout the United States.  As Mr. Chief Justice Chase said, speaking for 
the court in License Tax Cases, 5 Wall. 462, 471, 18 L. ed. 497, 500: 'Congress cannot tax 
exports, and it must impose direct taxes by the rule of apportionment, and indirect taxes by 
the rule of uniformity.  Thus limited, and thus only, it reaches every subject and may be 
exercised at discretion.'  The limitations to which the chief justice refers were the only ones 
imposed in the Constitution upon the taxing power. 

 In McCray v. United States, 195 U. S. 27, 49 L. ed. 78, 24 Sup.  Ct. Rep. 769, 1 A. & E. 
Ann.  Cas. 561, this court sustained a Federal tax on oleomargarine, artificially colored, 
and held that while the 5th and 10th Amendments qualify, so far as applicable, all the 
provisions of the Constitution, nothing in those amendents operates to take away the power 
to tax conferred by the Constitution on the Congress.  In that case it was contended that the 
subject taxed was within the exclusive domain of the states, and that the real purpose of 
Congress was not to raise revenue, but to tax out of existence a substance not harmful of 
itself and one which might be lawfully manufactured and sold; but the only constitutional 
limitation which this court conceded, in addition to the requirement of uniformity, and that 
for the sake of argument only so far as concerned the case then under consideration, was 
that Congress is restrained from arbitrary impositions or from exceeding its power in 
seeking to effect unwarranted ends.  The limitation of uniformity was deemed sufficient by 
those who framed and adopted the Constitution.  The courts may not add others.  Patton v. 
Brady, 184 U. S. 608, 622, 46 L. ed. 713, 720, 22 Sup.  Ct. Rep. 493.  And see United 
States v. Singer, 15 Wall. 111, 121, 21 L. ed. 49, 51; Nicol v. Ames, 173 U. S. 509, 515, 43 
L. ed. 786, 791, 19 Sup.  Ct. Rep. 522. 

 We must therefore enter upon the inquiry as to implied limitations upon the exercise of the 
Federal authority to tax because of the sovereignty of the states over matters within their 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q06.094.htm (11 of 28) [1/8/2007 7:59:43 AM]



053-Flintv

exclusive jurisdiction, having in view the nature and extent of the power specifically 
conferred upon Congress by the Constitution of the United States.  We must remember, 
too, that the revenues of the United States must be obtained in the same territory, from the 
same people, and excise taxes must be collected from the same activities, as are also 
reached by the states in order to support their local government. 

 While the tax in this case, as we have construed the statute, is imposed upon the exercise 
of the privilege of doing business in a corporate capacity, as such business is done under 
authority of state franchises, it becomes necessary to consider in this connection the right 
of the Federal government to tax the activities of private corporations which arise from the 
exercise of franchises granted by the state in creating and conferring powers upon such 
corporations.  We think it is the result of the cases heretofore decided in this court, that 
such business activities, though exercised because of state-created franchises, are not 
beyond the taxing power of the United States.  Taxes upon rights exercised under grants of 
state franchises were sustained by this court in Michigan C. R. Co. v. Collector (Michigan 
C. R. Co. v. Slack) 100 U. S. 595, 25 L. ed. 647; United States v. Erie R. Co. 106 U. S. 
327, 27 L. ed. 151, 1 Sup.  Ct. Rep. 223; Spreckels Sugar Ref.  Co. v. McClain, 192 U. S. 
397, 48 L. ed. 496, 24 Sup.  Ct. Rep. 376. 

 It is true that in those cases the question does not seem to have been directly made, but, in 
sustaining such taxation, the right of the Federal government to reach such agencies was 
necessarily involved.  The question was raised and decided in the case of Veazie Bank v. 
Fenno, 8 Wall. 533, 19 L. ed. 482.  In that well-known case a tax upon the notes of a state 
bank issued for circulation was sustained.  Mr. Chief Justice Chase, in the course of the 
opinion, said: 

 'Is it, then, a tax on a franchise granted by a state, which Congress, upon any 
principle exempting the reserved powers of the states from impairment by 
taxation, must be held to have no authority to lay and collect? 

 'We do not say that there may not be such a tax.  It may be admitted that the 
reserved rights of the states, such as the right to pass laws, to give effect to 
laws through executive action, to administer justice through the courts, and to 
employ all necessary agencies for legitimate purposes of state government, are 
not proper subjects of the taxing power of Congress.  But it cannot be admitted 
that franchises granted by a state are necessarily exempt from taxation; for 
franchises are property, often very valuable and productive property; and when 
not conferred for the purpose of giving effect to some reserved power of a 
state, seem to be as properly objects of taxation as any other property.
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 'But in the case before us the object of taxation is not the franchise of the bank, 
but property created, or contracts made and issued under the franchise, or 
power to issue bank bills.  A railroad company, in the exercise of its corporate 
franchises, issues freight receipts, bills of lading, and passenger tickets; and it 
cannot be doubted that the organization of railroads is quite as important to the 
state as the organization of banks.  But it will hardly be questioned that these 
contracts of the company are objects of taxation within the powers of 
Congress, and not exempted by any relation to the state which granted the 
charter of the railroad.  And it seems difficult to distinguish the taxation of 
notes issued for circulation from the taxation of these railroad contracts.  Both 
descriptions of contracts are means of profit to the corporations which issue 
them; and both, as we think, may properly be made contributory to the public 
revenue.'  (Pp. 547, 548.)

 It is true that the decision in the Veazie Bank Case was also placed, in a measure, upon the 
authority of the United States to control the circulating medium of the country, but the 
force of the reasoning which we have quoted has not been denied or departed from. 

 In Thomas v. United States, 192 U. S. 363, 48 L. ed. 481, 24 Sup.  Ct. Rep. 305, a Federal 
tax on the transfer of corporate shares in state corporations was upheld as a tax upon 
business transacted in the exercise of privileges afforded by the state laws in respect to 
corporations. 

 In Nicol v. Ames, 173 U. S. 509, 43 L. ed. 786, 19 Sup.  Ct. Rep. 522, a Federal tax was 
sustained upon the enjoyment of privileges afforded by a board of trade incorporated by the 
state of Illinois. 

 When the Constitution was framed, the right to lay excise taxes was broadly conferred 
upon the Congress.  At that time very few corporations existed.  If the mere fact of state 
incorporation, extending now to nearly all branches of trade and industry, could withdraw 
the legitimate objects of Federal taxation from the exercise of the power conferred, the 
result would be to exclude the national government from many objects upon which indirect 
taxes could be constitutionally imposed.  Let it be supposed that a group of individuals, as 
partners, were carrying on a business upon which Congress concluded to lay an excise tax.  
If it be true that the forming of a state corporation would defeat this purpose, by taking the 
necessary steps required by the state law to create a corporation and carrying on the 
business under rights granted by a state statute, the Federal tax would become invalid and 
that source of national revenue be destroyed, except as to the business in the hands of 
individuals or partnerships.  It cannot be supposed that it was intended that it should be 
within the power of individuals acting under state authority to thus impair and limit the 
exertion of authority which may be essential to national existence. 
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 In this connection South Carolina v. United States, 199 U. S. 437, 50 L. ed. 261, 26 Sup.  
Ct. Rep. 110, 4 A. & E. Ann.  Cas. 737, is important.  In that case it was held that the 
agents of the state government, carrying on the business of selling liquor under state 
authority, were liable to pay the internal revenue tax imposed by the Federal government.  
In the opinion previous cases in this court were reviewed, and the rule to be deduced 
therefrom stated to be that the exemption of state agencies and instrumentalities from 
national taxation was limited to those of a strictly governmental character, and did not 
extend to those used by the state in carrying on business of a private character. 199 U. S. 
461. 

 The cases unite in exempting from Federal taxation the means and instrumentalities 
employed in carrying on the governmental operations of the state.  The exercise of such 
rights as the establishment of a judiciary, the employment of officers to administer and 
execute the laws, and similar governmental functions, cannot be taxed by the Federal 
government.  The Collector v. Day, 11 Wall. 113, 20 L. ed. 122; United States v. Baltimore 
& O. R. Co. 17 Wall. 322, 21 L. ed. 597; Ambrosini v. United States, 187 U. S. 1, 47 L. ed. 
49, 23 Sup.  Ct. Rep. 1, 12 Am.  Crim. Rep. 699. 

 But this limitation has never been extended to the exclusion of the activities of a merely 
private business from the Federal taxing power, although the power to exercise them is 
derived from an act of incorporation by one of the states.  We therefore reach the 
conclusion that the mere fact that the business taxed is done in pursuance of authority 
granted by a state in the creation of private corporations does not exempt it from the 
exercise of Federal authority to levy excise taxes upon such privileges. 

 But, it is insisted, this taxation is so unequal and arbitrary in the fact that it taxes a 
business when carried on by a corporation, and exempts a similar business when carried on 
by a partnership or private individual, as to place it beyond the authority conferred upon 
Congress.  As we have seen, the only limitation upon the authority conferred is uniformity 
in laying the tax, and uniformity does not require the equal application of the tax to all 
persons or corporations who may come within its operation, but is limited to geographical 
uniformity throughout the United States.  This subject was fully discussed and set at rest in 
Knowlton v. Moore, 178 U. S. 41, 44 L. ed. 969, 20 Sup.  Ct. Rep. 747, and we can add 
nothing to the discussion contained in that case. 

 In levying excise taxes the most ample authority has been recognized from the beginning 
to select some and omit other possible subjects of taxation, to select one calling and omit 
another, to tax one class of property and to forbear to tax another.  For examples of such 
taxation see cases in the margin, decided in this court, upholding the power. (FNd) 
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 Many instances might be given where this court has sustained the right of a state to select 
subjects of taxation, although as to them the 14th Amendment imposes a limitation upon 
state legislatures, requiring that no person shall be denied the equal protection of the laws.  
See some of them noted in the margin. (FNd) 

  In Bell's Gap R. Co. v. Pennsylvania, 134 U. S. 232, 33 L. ed. 892, 10 Sup.  Ct. Rep. 533, 
dealing with the 14th Amendment, which in this respect imposes limitations only on state 
authority, this court said: 

 'The provision in the 14th Amendment, that no state shall deny to any person 
within its jurisdiction the equal protection of the laws, was not intended to 
prevent a state from adjusting its system of taxation in all proper and 
reasonable ways.  It may, if it chooses, exempt certain classes of property from 
any taxation at all, such as churches, libraries, and the property of charitable 
institutions.  It may impose different specific taxes upon different trades and 
professions, and may vary the rates of excise upon various products; it may tax 
real estate and personal property in a different manner; it may tax visible 
property only, and not tax securities for payment of money; it may allow 
deductions for indebtedness, or not allow them.  All such regulations, and those 
of like character, so long as they proceed within reasonable limits and general 
usage, are within the discretion of the state legislature, or the people of the state 
in framing their Constitution.'

 It is insisted in some of the briefs assailing the validity of this tax that these cases have 
been modified by Southern R. Co. v. Greene, 216 U. S. 400, 54 L. ed. 536, 30 Sup.  Ct. 
Rep. 287, 17 A. & E. Ann.  Cas. 1247.  In that case a corporation organized in a state other 
than Alabama came into that state in compliance with its laws, paid the license tax and 
property tax imposed upon other corporations doing business in the state, and acquired, 
under direct sanction of the laws of the state, a large amount of property therein, and when 
it was attempted to subject it to a further tax, on the ground that it was for the privilege of 
doing business as a foreign corporation, when the same tax was not imposed upon state 
corporations doing precisely the same business, in the same way, it was held that the 
attempted taxation was merely arbitrary classification, and void under the 14th 
Amendment.  In that case the foreign corporation was doing business under the sanction of 
the state laws no less than the local corporation; it had acquired its property under sanction 
of those laws; it had paid all direct and indirect taxes levied against it, and there was no 
practical distinction between it and a state corporation doing the same business in the same 
way. 

 In the case at bar we have already discussed the limitations which the Constitution 
imposes upon the right to levy excise taxes, and it could not be said, even if the principles 
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of the 14th Amendment were applicable to the present case, that there is no substantial 
difference between the carrying on of business by the corporations taxed, and the same 
business when conducted by a private firm or individual.  The thing taxed is not the mere 
dealing in merchandise, in which the actual transactions may be the same, whether 
conducted by individuals or corporations, but the tax is laid upon the privileges which exist 
in conducting business with the advantages which inhere in the corporate capacity of those 
taxed, and which are not enjoyed by private firms or individuals.  These advantages are 
obvious, and have led to the formation of such companies in nearly all branches of trade.  
The continuity of the business, without interruption by death or dissolution, the transfer of 
property interests by the disposition of shares of stock, the advantages of business 
controlled and managed by corporate directors, the general absence of individual liability, 
these and other things inhere in the advantages of business thus conducted, which do not 
exist when the same business is conducted by private individuals or partnerships.  It is this 
distinctive privilege which is the subject of taxation, not the mere buying or selling or 
handling of goods, which may be the same, whether done by corporations or individuals. 

 It is further contended that some of the corporations, notably insurance companies, have 
large investments in municipal bonds and other nontaxable securities, and in real estate and 
personal property not used in the business; that therefore the selection of the measure of the 
income from all sources is void, because it reaches property which is not the subject of 
taxation,--upon the authority of the Pollock Case, supra, But this argument confuses the 
measure of the tax upon the privilege with direct taxation of the state or thing taxed.  In the 
Pollock Case, as we have seen, the tax was held unconstitutional because it was in effect a 
direct tax on the property solely because of its ownership. 

 Nor does the adoption of this measure of the amount of the tax do violence to the rule laid 
down in Galveston, H. & S. A. R. Co. v. Texas, 210 U. S. 217, 52 L. ed. 1031, 28 Sup.  Ct. 
Rep. 638, nor the western U. Teleg. Co. v. Kansas, 216 U. S. 1, 54 L. ed. 355, 30 Sup.  Ct. 
Rep. 190.  In the Galveston Case it was held that a tax imposed by the state of Texas, equal 
to 1 per cent upon the gross receipts 'from every source whatever' of lines of railroad lying 
wholly within the state, was invalid as an attempt to tax gross receipts derived from the 
carriage of passengers and freight in interstate commerce, which in some instances was 
much the larger part of the gross receipts taxed.  This court held that this act was an 
attempt to burden commerce among the states, and the fact that it was declared to be 'equal 
to' 1 per cent made no difference, as it was merely an effort to reach gross receipts by a tax 
not even disguised as an occupation tax, and in nowise helped by the words 'equal to.'  In 
other words, the tax was held void, as its substance and manifest intent was to tax interstate 
commerce as such. 

 In the Western Union Telegraph Cases the state undertook to levy a graded charter fee 
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upon the entire capital stock of one hundred millions of dollars of the Western Union 
Telegraph Company, a foreign corporation, and engaged in commerce among the states, as 
a condition of doing local business within the state of Kansas.  This court held, looking 
through forms and reaching the substance of the thing, that the tax thus imposed was in 
reality a tax upon the right to do interstate commerce within the state, and an undertaking 
to tax property beyond the limits of the state; that whatever the declared purpose, when 
reasonably interpreted, the necessary operation and effect of the act in question was to 
burden interstate commerce and to tax property beyond the jurisdiction of the state, and it 
was therefore invalid. 

 There is nothing in these cases contrary, as we shall have occasion to see, to the former 
rulings of this court which hold that where a tax is lawfully imposed upon the exercise of 
privileges within the taxing power of the state or nation, the measure of such tax may be 
the income from the property of the corporation, although a part of such income is derived 
from property in itself nontaxable.  The distinction lies between the attempt to tax the 
property as such and to measure a legitimate tax upon the privileges involved in the use of 
such property. 

 In Home Ins. Co. v. New York, 134 U. S. 594, 33 L. ed. 1025, 10 Sup.  Ct. Rep. 593, a tax 
was sustained upon the right or privilege of the Home Insurance Company to be a 
corporation, and to do business within the state in a corporate capacity, the tax being 
measured by the extent of the dividends of the corporation in the current year upon the 
capital stock.  Although a very large amount, nearly two of three millions of capital stock, 
was invested in bonds of the United States, expressly exempted from taxation by a statute 
of the United States, the tax was sustained as a mode of measurement of a privilege tax 
which it was within the lawful authority of the state to impose.  Mr. Justice Field, who 
delivered the opinion of the court, reviewed the previous cases in this court, holding that 
the state could not tax or burden the operation of the Constitution and of laws enacted by 
the Congress to carry into execution the powers vested in the general government.  
Yielding full assent to those cases, Mr. Justice Field said of the tax then under 
consideration: 'It is not a tax in terms upon the capital stock of the company, nor upon any 
bonds of the United States composing a part of that stock.  The statute designates it a tax 
upon the 'corporate franchise or business' of the company, and reference is only made to its 
capital stock and dividends for the purpose of determining the amount of the tax to be 
exacted each year.'  In that case, in the course of the opinion, previous cases of this court 
were cited, with approval.  Society for Savings v. Coite, 6 Wall. 594, 18 L. ed. 897; 
Provident Inst. v. Massachusetts, 6 Wall. 611, 18 L. ed. 907. 

 In the Coite Case a privilege tax upon the total amount of deposits in a savings bank was 
sustained, although $500,000 of the deposits had been invested in securities of the United 
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States, and declared by act of Congress to be exempt from taxation by state authority.  In 
that case the court said: 'Nothing can be more certain in legal decision than that the 
privileges and franchises of a private corporation, and all trades and avocations by which 
the citizens acquire a livelihood, may be taxed by a state for the support of the state 
government.  Authority to that effect resides in the state independent of the Federal 
government, and is wholly unaffected by the fact that the corporation or individual has or 
has not made investment in Federal securities.'  In Provident Inst. v. Massachusetts, supra, 
a like tax was sustained. 

 It is therefore well settled by the decisions of this court that when the sovereign authority 
has exercised the right to tax a legitimate subject of taxation as an exercise of a franchise or 
privilege, it is no objection that the measure of taxation is found in the income produced in 
part from property which of itself considered is nontaxable.  Applying that doctrine to this 
case, the measure of taxation being the income of the corporation from all sources, as that 
is but the measure of a privilege tax within the lawful authority of Congress to impose, it is 
no valid objection that this measure includes, in part, at least, property which, as such, 
could not be directly taxed.  See, in this connection, Maine v. Grand Trunk R. Co. 142 U. 
S. 217, 35 L. ed. 994, 3 Inters.  Com. Rep. 807, 12 Sup.  Ct. Rep. 121, 163, as interpreted 
in Galveston, H. & S. A. R. Co. v. Texas, 210 U. S. 217, 226, 52 L. ed. 1031, 1037, 28 
Sup.  Ct. Rep. 638. 

 It is contended that measurement of the tax by the net income of the corporation or 
company received by it from all sources is not only unequal, but so arbitrary and baseless 
as to fall outside of the authority of the taxing power.  But is this so?  Conceding the power 
of Congress to tax the business activities of private corporations, including, as in this case, 
the privilege of carrying on business in a corporate capacity, the tax must be measured by 
some standard, and none can be chosen which will operate with absolute justice and 
equality upon all corporations.  Some corporations do a large business upon a small 
amount of capital; others with a small business may have a large capital.  A tax upon the 
amount of business done might operate as unequally as a measure of excise as it is alleged 
the measure of income from all sources does.  Nor can it be justly said that investments 
have no real relation to the business transacted by a corporation.  The possession of large 
assets is a business advantage of great value; it may give credit which will result in more 
economical business methods; it may give a standing which shall facilitate purchases; it 
may enable the corporation to enlarge the field of its activities and in many ways give it 
business standing and prestige. 

 It is true that in the Spreckels Case, 192 U. S. supra, the excise tax, for the privilege of 
doing business, was based upon the business assets in use by the company, but this was 
because of the express terms of the statute which thus limited the measure of the excise.  
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The statute now under consideration bears internal evidence that its draftsman had in mind 
language used in the opinion in the Spreckels Case, and the measure of taxation, the 
income from all sources, was doubtless inserted to prevent the limitation of the 
measurement of the tax to the income from business assets alone.  There is no rule which 
permits a court to say that the measure of a tax for the privilege of doing business, where 
income from property is the basis, must be limited to that derived from property which may 
be strictly said to be actively used in the business.  Departures from that rule, sustained in 
this court, are not wanting.  In United States v. Singer, 15 Wall. 111, 21 L. ed. 49, an 
excise tax was sustained upon the liquor business, which was fixed by the payment of an 
amount not less than 80 per cent of the total capacity of the distillery.  Whether such 
capacity was used in the business was a matter of indifference, and this court said of such a 
measure: 

 'Everyone is advised in advance of the amount he will be required to pay if he enters into 
the business of distilling spirits, and every distiller must know the producing capacity of 
his distillery.  If he fail under these circumstances to produce the amount for which, by the 
law, he will in any event be taxed if he undertakes to distill at all, he is not entitled to much 
consideration.' 

 In Society for Savings v. Coite, 6 Wall. supra, and Provident Inst. v. Massachusetts, 6 
Wall. supra, as we have seen, the amount of excise was measured by the amount of bank 
deposits.  It made no difference that the deposits were not used actively in the business. 

 In Hamilton Mfg. Co. v. Massachusetts, 6 Wall. 632, 18 L. ed. 904, the tax was measured 
by the excess of the market value of the corporation's capital stock above the value of its 
real estate and machinery, and in this connection see Home Ins. Co. v. New York, 134 U. 
S. supra, where the excise was computed upon the entire capital stock, measured by the 
extent of the dividends thereon. 

 We must not forget that the right to select the measure and objects of taxation devolves 
upon the Congress, and not upon the courts, and such selections are valid unless 
constitutional limitations are overstepped.  'It is no part of the function of a court to inquire 
into the reasonableness of the excise, either as respects the amount or the property upon 
which it is imposed.'  Patton v. Brady, 184 U. S. 608, 46 L. ed. 713, 22 Sup.  Ct. Rep. 493; 
McCray v. United States, 195 U. S. 27, 58, 49 L. ed. 78, 96, 24 Sup.  Ct Rep. 769, 1 A. & 
E. Ann.  Cas. 561, and previous cases in this court there cited. 

 Nor is that line of cases applicable, such as Brown v. Maryland, 12 Wheat. 419, 6 L. ed. 
678, holding that a tax on the sales of an importer is a tax on the import, and Cook v. 
Pennsylvania, 97 U. S. 566, 24 L. ed. 1015, holding a tax on auctioneers' sales of goods in 
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original packages a tax on imports.  In these cases the tax was held invalid, as the state 
thereby taxed subjects of taxation within the exclusive power of Congress. 

  What we have said as to the power of Congress to lay this excise tax disposes of the 
contention that the act is void, as lacking in due process of law. 

 It is urged that this power can be so exercised by Congress as to practically destroy the 
right of the states to create corporations, and for that reason it ought not to be sustained, 
and reference is made to the declaration of Chief Justice Marshall in M'Culloch v. 
Maryland, that the power to tax involves to power to destroy.  This argument has not been 
infrequently addressed to this court with respect to the exercise of the powers of Congress.  
Of such contention this court said in Knowlton v. Moore, 178 U. S. 60, 44 L. ed. 977, 20 
Sup.  Ct. Rep. 755: 

 'This principle is pertinent only when there is no power to tax a particular 
subject, and has no relation to a case where such right exists.  In other words, 
the power to destroy, which may be the consequence of taxation, is a reason 
why the right to tax should be confined to subjects which may be lawfully 
embraced therein, even although it happens that in some particular instance no 
great harm may be caused by the exercise of the taxing authority as to a subject 
which is beyond its scope.  But this reasoning has no application to a lawful 
tax, for if it had, there would be an end of all taxation; that is to say, if a lawful 
tax can be defeated because the power which is manifested by its imposition 
may, when further exercised, be destructive, it would follow that every lawful 
tax would become unlawful, and therefore no taxation whatever could be 
levied.'

 In Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482, supra, speaking for the court, the 
chief justice said: 

 'It is insisted, however, that the tax in the case before us is excessive, and so 
excessive as to indicate a purpose on the part of Congress to destroy the 
franchise of the bank, and is therefore beyond the constitutional power of 
Congress. 

 'The first answer to this is that the judicial cannot prescribe to the legislative 
departments of the government limitations upon the exercise of its 
acknowledged powers.  The power to tax may be exercised oppressively upon 
persons, but the responsibility of the legislature is not to the courts, but to the 
people by whom its members are elected.  So, if a particular tax bears heavily 
upon a corporation, or a class of corporations, it cannot, for that reason only, be 
pronounced contrary to the Constitution.'
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 To the same effect: McCray v. United States, 195 U. S. 27, 49 L. ed. 78, 24 Sup.  Ct. Rep. 
769, 1 A. & E. Ann.  Cas. 561.  In the latter case it was said: 

 'No instance is afforded from the foundation of the government where an act 
which was within a power conferred was declared to be repugnant to the 
Constitution because it appeared to the judicial mind that the particular 
exertion of constitutional power was either unwise or unjust.'

 And in the same case this court said, after reviewing the previous cases in this court: 
 'Since, as pointed out in all the decisions referred to, the taxing power 
conferred by the Constitution knows no limits except those expressly stated in 
that instrument, it must follow, if a tax be within the lawful power, the exertion 
of that power may not be judicially restrained because of the results to arise 
from its exercise.'

 The argument, at last, comes to this: That because of possible results, a power lawfully 
exercised may work disastrously, therefore the courts must interfere to prevent its exercise, 
because of the consequences feared.  No such authority has ever been invested in any 
court.  The remedy for such wrongs, if such in fact exist, is in the ability of the people to 
choose their own representatives, and not in the exertion of unwarranted powers by courts 
of justice. 

 It is especially objected that certain of the corporations whose stockholders challenge the 
validity of the tax are so-called real estate companies, whose business is principally the 
holding and management of real estate.  These cases are No. 415, Cedar Street Company v. 
Park Realty Company; No. 431, Percy H. Brundage v. Broadway Realty Company; No. 
443, Phillips v. Fifty Associates et al.; No. 446, Mitchell v. Clark Iron Company; No. 412, 
William H. Miner v. Corn Exchange Bank et al.; and No. 457, Cook et al. v. Boston Wharf 
Company. 

 In No. 412, Miner v. Corn Exchange Bank et al., the bank occupies a building in part and 
rents a large part to tenants. 

 Of the realty companies, the Park Realty Company was organized to 'work, develop, sell, 
convey, mortgage, or otherwise dispose of real estate; to lease, exchange, hire, or otherwise 
acquire property; to erect, alter, or improve buildings; to conduct, operate, manage, or lease 
hotels, apartment houses, etc.; to make and carry out contracts in the manner specified 
concerning buildings . . . and generally to deal in, sell, lease, exchange, or otherwise deal 
with lands, buildings, and other property, real or personal,' etc. 

 At the time the bill was filed the business of the company related to the Hotel Leonori, and 
the bill averred that it was engaged in no other business except the management and 
leasing of that hotel. 
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 The Broadway Realty Company was formed for the purpose of owning, holding, and 
managing real estate.  It owns an office building and certain securities.  The office building 
is let to tenants, to whom light and heat are furnished, and for whom janitor and similar 
service are performed. 

 The Fifty Associates are operating under a charter to own real estate, with power to build, 
improve, alter, pull down, and rebuild, and to manage, exchange and dispose of the same. 

 The Clark Iron Company was organized under the laws of Minnesota, owns and leases ore 
lands for the purpose of carrying on mining operations, and receives a royalty depending 
upon the quantity of ore mined. 

 The Boston Wharf Company is operating under a charter authorizing it to acquire lands 
and flats, with their privileges and appurtenances, and to lease, manage, and improve its 
property in whatever manner shall be deemed expedient by it, and to receive dockage and 
wharfage for vessels laid at its wharfs. 

 What we have said as to the character of the corporation tax as an excise disposes of the 
contention that it is direct, and therefore requiring apportionment by the Constitution.  It 
remains to consider whether these corporations are engaged in business.  'Business' is a 
very comprehensive term and embraces everything about which a person can be 
employed.  Black's Law Dict. 158, citing People ex rel. Hoyt v. Tax Comrs. 23 N. Y. 242, 
244.  'That which occupies the time, attention, and labor of men for the purpose of a 
livelihood or profit.' 1 Bouvier's Law Dict. p. 273. 

 We think it is clear that corporations organized for the purpose of doing business, and 
actually engaged in such activities as leasing property, collecting rents, managing office 
buildings, making investments of profits, or leasing ore lands and collecting royalties, 
managing wharves, dividing profits, and in some cases investing the surplus, are engaged 
in business within the meaning of this statute, and in the capacity necessary to make such 
organizations subject to the law. 

 Of the Motor Taximeter Cab Company Case, No. 432, the company owns and leases 
taxicabs, and collects rents therefrom.  We think it is also doing business within the 
meaning of the statute. 

 What we have already said disposes of the objections made in certain cases of life 
insurance and trust companies, and banks, as to income derived from United States, state, 
municipal, or other nontaxable bonds. 
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 We come to the question, Is a so-called public-service corporation, such as the Coney 
Island and Brooklyn Railroad Company, in case No. 409, and the Interborough Rapid 
Transit Company, No. 442, exempted from the operation of this statute?  In the case of 
South Carolina v. United States, 199 U. S. 437, 50 L. ed. 261, 26 Sup.  Ct. Rep. 110, 4 A. 
& E. Ann.  Cas. 737, this court held that when a state, acting within its lawful authority, 
undertook to carry on the liquor business, it did not withdraw the agencies of the state, 
carrying on the traffic, from the operation of the internal revenue laws of the United 
States.  If a state may not thus withdraw from the operation of a Federal taxing law a 
subject-matter of such taxation, it is difficult to see how the incorporation of companies 
whose service, though of a public nature, is, nevertheless, with a view to private profit, can 
have the effect of denying the Federal right to reach such properties and activities for the 
purposes of revenue. 

 It is no part of the essential governmental functions of a state to provide means of 
transportation, supply artificial light, water, and the like.  These objects are often 
accomplished through the medium of private corporations, and though the public may 
derive a benefit from such operations, the companies carrying on such enterprises are 
nevertheless private companies, whose business is prosecuted for private emolument and 
advantage.  For the purpose of taxation they stand upon the same footing as other private 
corporations upon which special franchises have been conferred. 

 The true distinction is between the attempted taxation of those operations of the states 
essential to the execution of its governmental functions, and which the state can only do 
itself, and those activities which are of a private character.  The former, the United States 
may not interfere with by taxing the agencies of the state in carrying out its purposes; the 
latter, although regulated by the state, and exercising delegated authority, such as the right 
of eminent domain, are not removed from the field of legitimate Federal taxation. 

 Applying this principle, we are of opinion that the so-called public-service corporations 
represented in the cases at bar are not exempt from the tax in question.  Union P. R. Co. v. 
Peniston, 18 Wall. 5, 33, 21 L. ed. 787, 792. 

 It is again objected that incomes under $5,000 are exempted from the tax.  It is only 
necessary, in this connection, to refer to Knowlton v. Moore, 178 U.S. supra, in  which a 
tax upon inheritances in excess of $10,000 was sustained.  In Magoun v. Illinois Trust & 
Sav. Bank, 170 U. S. 283, 293, 42 L. ed. 1037, 1042, 18 Sup.  Ct. Rep. 594, a graded 
inheritance tax was sustained. 

 As to the objections that certain organizations,--labor, agricultural, and horticultural,--
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fraternal and benevolent societies, loan and building associations, and those for religious, 
charitable, or educational purposes, are excepted from the operation of the law, we find 
nothing in them to invalidate the tax.  As we have had frequent occasion to say, the 
decisions of this court from an early date to the present time have emphasized the right of 
Congress to select the objects of excise taxation, and within this power to tax some and 
leave others untaxed must be included the right to make exemptions such as are found in 
this act. 

 Again, it is urged that Congress exceeded its power in permitting a deduction to be made 
of interest payments only in case of interest paid by banks and trust companies on deposits, 
and interest actually paid within the year on its bonded or other indebtedness to an amount 
of such bonded and other indebtedness not exceeding the paid-up capital stock of the 
corporation or company.  This provision may have been inserted with a view to prevent 
corporations from issuing a large amount of bonds in excess of the paid-up capital stock, 
and thereby distributing profits so as to avoid the tax.  In any event, we see no reason why 
this method of ascertaining the deductions allowed should invalidate the act.  Such details 
are not wholly arbitrary, and were deemed essential sential to practical operation.  Courts 
cannot substitute their judgment for that of the legislature.  In such matters a wide range of 
discretion is allowed. 

 The argument that different corporations are so differently circumstanced in different 
states, and the operation of the law so unequal as to destroy it, is so fully met in the opinion 
in Knowlton v. Moore, 178 U. S. supra, that it is only necessary to make reference thereto.  
For this purpose the law operates uniformly, geographically considered, throughout the 
United States, and in the same way wherever the subjectmatter is found.  A liquor tax is not 
rendered unlawful as a revenue measure because it may yield nothing in those states which 
have prohibited the liquor traffic.  No more is the present law unconstitutional because of 
inequality of operation owing to different local conditions. 

 Nor is the special objection tenable, made in some of the cases, that the corporations act as 
trustees, guardians, etc., under the authority of the laws or courts of the state.  Such trustees 
are not the agents of the state government in a sense which exempts them from taxation 
because executing the necessary governmental powers of the state.  The trustees receive 
their compensation from the interests served, and not from the public revenues of the state. 

 It is urged in a number of the cases that in a certain feature of the statute there is a 
violation of the 4th Amendment of the Constitution, protecting against unreasonable 
searches and seizures.  This amendment was adopted to protect against abuses in judicial 
procedure under the guise of law, which invade the privacy of persons in their homes, 
papers, and effects, and applies to criminal prosecutions and suits for penalties and 
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forfeitures under the revenue laws.  Boyd v. United States, 116 U. S. 632, 29 L. ed. 751, 6 
Sup.  Ct. Rep. 524.  It does not prevent the issue of search warrants for the seizure of 
gambling paraphernalia and other illegal matter.  Adams v. New York, 192 U. S. 585, 48 
L. ed. 575, 24 Sup.  Ct. Rep. 372.  It does not prevent the issuing of process to require 
attendance and testimony of witnesses, the production of books and papers, etc.  Interstate 
Commerce Commission v. Brimson, 154 U. S. 447, 38 L. ed. 1047, 4 Inters.  Com. Rep. 
545, 14 Sup.  Ct. Rep. 1125; Interstate Commerce Commission v. Baird, 194 U. S. 25, 48 
L. ed. 860, 24 Sup.  Ct. Rep. 563.  Certainly the amendment was not intended to prevent 
the ordinary procedure in use in many, perhaps most, of the states, of requiring tax returns 
to be made, often under oath.  The objection in this connection applies, when the substance 
of the argument is reached, to the 6th subsection of section 38 of the act which provides: 

 'Sixth. When the assessment shall be made, as provided in this section, the 
returns, together with any corrections thereof which may have been made by 
the commissioner, shall be filed in the office of the Commissioner of Internal 
Revenue, and shall constitute public records, and be open to inspection as 
such.'  [Stat. at L. 1st Sess. 61st Cong. 116, chap. 6, U. S. Comp. Stat.  Supp. 
1909, p. 849.]

 An amendment was made June 17, 1910, which reads as follows: 
 'For classifying, indexing, exhibiting, and properly caring for the returns of all 
corporations, required by section thirtyeight of an act entitled, 'An Act to 
Provide Revenue, Equalize Duties, Encourage the Industries of the United 
States, and for Other Purposes,' approved August fifth, nineteen hundred and 
nine, including the  employment in the District of Columbia of such clerical 
and other personal services and for rent of such quarters as may be necessary, 
twenty-five thousand dollars: Provided, That any and all such returns shall be 
open to inspection only upon the order of the President, under rules and 
regulations to be prescribed by the Secretary of the Treasury and approved by 
the President.'  [Stat. at L. 2d Sess. 61st Cong. 494, chap. 297.]

 The contention is that the above section as originally framed and as now amended could 
have no legitimate connection with the collection of the tax, and in substance amounts to 
no more than an unlawful attempt to exhibit the private affairs of corporations to public or 
private inspection, without any substantial connection with or legitimate purpose to be 
subserved in the collection of the tax under the act now under consideration.  But we 
cannot agree to this contention.  The taxation being, as we have held, within the legitimate 
powers of Congress, it is for that body to determine what means are appropriate and 
adapted to the purposes of making the law effectual.  In this connection the oftenquoted 
declaration of Chief Justice Marshall in M'Culloch v. Maryland, 4 Wheat. 316, 421, 4 L. 
ed. 579, 605, is appropriate: 'Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which are plainly adapted to that end, 
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which are not prohibited, but consist with the letter and spirit of the Constitution, are 
constitutional.' 

 Congress may have deemed the public inspection of such returns a means of more 
properly securing the fullness and accuracy thereof.  In many of the states laws are to be 
found making tax returns public documents, and open to inspection. (FNd) 

 We cannot say that this feature of the law does violence to the constitutional protection of 
the 4th Amendment, and, this is equally true of the 5th Amendment, protecting persons 
against compulsory self-incriminating testimony.  No question under the latter Amendment 
properly arises in these cases, and when circumstances are presented which invoke the 
protection of that Amendment, and raise questions involving rights thereby secured, it will 
be time enough to decide them.  And so of the argument that the penalties for the 
nonpayment of the taxes are so high as to violate the Constitution.  No case is presented 
involving that question, and, moreover, the penalties are clearly a separate part of the act, 
and whether collectible or not may be determined in a case involving an attempt to enforce 
them.  Willcox v. Consolidated Gas Co. 212 U. S. 19, 53, 53 L. ed. 382, 400, 29 Sup.  Ct. 
Rep. 192, 15 A. & E. Ann.  Cas. 1034. 

 It has been suggested that there is a lack of power to tax foreign corporations, doing local 
business in a state, in the manner proposed in this act, and that the tax upon such 
corporations, being unconstitutional, works such inequality against domestic corporations 
as to invalidate the law.  It is sufficient to say to this that no such case is presented in the 
record.  Southern R. Co. v. King, 217 U. S. 525, 54 L. ed. 868, 30 Sup.  Ct. Rep. 594.  This 
is equally true as to the alleged invalidity of the act as a tax on exports, which is beyond the 
power of Congress.  No such case is presented in those now before the court. 

 We have noticed such objections as are made to the constitutionality of this law as it is 
deemed necessary to consider.  Finding the statute to be within the constitutional power of 
the Congress, it follows that the judgments in the several cases must be affirmed. 

 Affirmed. 

FNd Hylton v. United States, 3 Dall. 171, 1 L. ed. 556 (a tax on carriages which the owner 
kept for private use); Nicol v. Ames, supra (a tax upon sales or exchanges of boards of 
trade); Knowlton v. Moore, supra (a tax on the transmission of property from the dead to 
the living); Treat v. White, 181 U. S. 264, 45 L. ed. 853, 21 Sup.  Ct. Rep. 611 (a tax on 
agreements to sell shares of stock, denominated 'calls' by stockbrokers); Patton v. Brady, 
184 U. S. 608, 46 L. ed. 713, 22 Sup.  Ct. Rep. 493 (a tax on tobacco manufactured for 
consumption, and imposed at a period intermediate the commencement of manufacture and 
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the final consumption of the article); Cornell v. Coyne, 192 U. S. 418, 48 L. ed. 504, 24 
Sup.  Ct. Rep. 383 (a tax on 'filled cheese' manufactured expressly for export); McCray v. 
United States, 195 U. S. 27, 49 L. ed. 78, 24 Sup.  Ct. Rep. 769, 1 A. & E. Ann.  Cas. 561 
(a tax on oleomargarine not artificially colored, a higher tax on oleomargarine artificially 
colored, and no tax on butter artificially colored); Thomas v. United States, supra (a tax on 
sales of shares of stock in corporations); Pacific Ins. Co. v. Soule, 7 Wall. 433, 19 L. ed. 95 
(a tax upon the amounts insured, renewed, or continued by insurance companies, upon the 
gross amounts of premiums received and assessments made by them, and also upon 
dividends, undistributed sums, and incomes); Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 
482 (a tax of 10 per centum on the amount of the notes paid out of any state bank, or state 
banking association); Scholey v. Rew, 23 Wall. 331, 23 L. ed. 99 (a tax on devolutions of 
title to real estate); Spreckels v. Sugar Ref.  Co. 192 U. S. 397, 48 L. ed. 496, 24 Sup.  Ct. 
Rep. 376 (a tax on the gross receipts of corporations and companies, in excess of $250,000, 
engaged in refining sugar or oil); Michigan C. R. Co. v. Collector (Michigan C. R. Co. v. 
Slack) 100 U. S. 595, 25 L. ed. 647 (a tax laid in terms upon the amounts paid by certain 
public-service corporations as interest on their funded debt, or as dividends to their 
stockholders, and also on 'all profits, incomes, or gains of such company, and all profits of 
such company carried to the account of any fund, or used for construction.'  Held to be a 
tax upon the company's earnings, and therefore essentially an excise upon the business of 
the corporations); Springer v. United States, 102 U. S. 586, 26 L. ed. 253 (a duty provided 
by the internal revenue acts to be assessed, collected, and paid upon gains, profits, and 
incomes, held to be an excise or duty, and not a direct tax). 

FNd Beers v. Glynn, 211 U. S. 477, 53 L. ed. 290, 29 Sup.  Ct. Rep. 186 (a state tax on 
personalty of nonresident decedents who owned realty in the state); New York ex rel. 
Hatch v. Reardon, 204 U. S. 152, 51 L. ed. 415, 27 Sup.  Ct. Rep. 188, 9 A. & E. Ann.  
Cas. 736 (a state tax on the transfers of stock made within the state); Armour Packing Co. 
v. Lacy, 200 U. S. 226, 50 L. ed. 451, 26 Sup.  Ct. Rep. 232 (a state license tax on meat-
packing houses.  A foreign corporation selling its products in the state, but whose packing 
establishments are not situated in the state, is not exempt from such license tax); Savannah, 
T. & I. of H. R. Co. v. Savannah, 198 U. S. 392, 49 L. ed. 1097, 25 Sup.  Ct. Rep. 690 (a 
classification which distinguishes between an ordinary street railway and a steam railroad, 
making an extra charge for local deliveries of freight brought over its road from outside the 
city, held not to be such a classification as to make the tax void under the 14th 
Amendment); Cook v. Marshall County, 196 U. S. 261, 49 L. ed. 471, 25 Sup.  Ct. Rep. 
233 (a state tax on cigarette dealers); Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 283, 
42 L. ed. 1037, 18 Sup.  Ct. Rep. 594 (upholding the graded inheritance tax law of Illinois); 
Bell's Gap R. Co. v. Pennsylvania, 134 U. S. 232, 33 L. ed. 892, 10 Sup.  Ct. Rep. 533 
(state tax upon the nominal face value of bonds, instead of their actual value, held a valid 
part of the state system of taxation). 
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FNd In Connecticut, the requirement is that the tax lists of the assessors shall be abstracted 
and lodged in the town clerk's office 'for public inspection.'  Rev. Stat.  (Conn.) § 2310.  In 
New York, notices of the completion of the assessment rolls must be conspicuously posted 
in three or more public places, and a copy left in a specified place, 'where it may be seen 
and examined by any person until the third Tuesday of August next following.'  Consol. 
Laws of N. Y. vol. 5, p. 5859; N. Y. Laws 1909, chap. 62, § 36.  In Maryland, a record of 
property assessed is required to be kept, and the valuation thereof, with alphabetical list of 
owners, recorded in a book, 'which any person may inspect without fee or reward.'  Pub. 
Laws (Md.) vol. 2, p. 1804, § 23.  In Pennsylvania, it is provided that from the time of 
publishing the assessor's returns until the day appointed for finally determining whether the 
assessor's valuations are too low, 'any taxable inhabitant of the county shall have the right 
to examine the said return in the commissioner's office.'  Pepper & L. Dig.  Laws (Pa.) vol. 
2, p. 4591, § 357.  In New Hampshire, the list of taxes assessed are required to be kept in a 
book, and also left with the town clerk, and such records 'shall be open to the inspection of 
all persons.'  Pub. Stat.  (N. H.) 1901, p. 214, § 5.  
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Eisner v. Macomber, 252 U.S. 189,  40 S.Ct. 189 (1919) 

Supreme Court of the United States 

EISNER, Internal Revenue Collector, 

v. 

MACOMBER. 

No. 318. 

Decided March 8, 1920.

In Error to the District Court of the United States for the Southern District of New York. 

Action by Myrtle H. Macomber against Mark Eisner, as Collector of Internal Revenue for the Third District 
of the State of New York. Judgment for plaintiff on demurrer, and defendant brings error. Affirmed. 

Mr. Justice PITNEY delivered the opinion of the Court. 

This case presents the question whether, by virtue of the Sixteenth Amendment, Congress has the power to 
tax, as income of the stockholder and without apportionment, a stock dividend made lawfully and in good 
faith against profits accumulated by the corporation since March 1, 1913. 

It arises under the Revenue Act of September 8, 1916 (39 Stat. 756 et seq., c. 463 [Comp. St. § 6336a et 
seq.]), which, in our opinion (notwithstanding a contention of the government that will be noticed), plainly 
evinces the purpose of Congress to tax stock dividends as income. [FN1] 

The facts, in outline, are as follows: 

On January 1, 1916, the Standard Oil Company of California, a corporation of that state, out of an authorized 
capital stock of $100,000,000, had shares of stock outstanding, par value $100 each, amounting in round 
figures to $50,000,000. In addition, it had surplus and undivided profits invested in plant, property, and 
business and required for the purposes of the corporation, amounting to about $45,000,000, of which about 
$20,000,000 had been earned prior to March 1, 1913, the balance thereafter. In January, 1916, in order to 
readjust the capitalization, the board of directors decided to issue additional shares sufficient to constitute a 
stock dividend of 50 per cent. of the outstanding stock, and to transfer from surplus account to capital stock 
account an amount equivalent to such issue. Appropriate resolutions were adopted, an amount equivalent to 
the par value of the proposed new stock was transferred accordingly, and the new stock duly issued against it 
and divided among the stockholders. 

Defendant in error, being the owner of 2,200 shares of the old stock, received certificates for 1,100 additional 
shares, of which 18.07 per cent., or 198.77 shares, par value $19,877, were treated as representing surplus 
earned between March 1, 1913, and January 1, 1916. She was called upon to pay, and did pay under protest, a 
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tax imposed under the Revenue Act of 1916, based upon a supposed income of $19,877 because of the new 
shares; and an appeal to the Commissioner of Internal Revenue having been disallowed, she brought action 
against the Collector to recover the tax. In her complaint she alleged the above facts, and contended that in 
imposing such a tax the Revenue Act of 1916 violated article 1, § 2, cl. 3, and article 1, § 9, cl. 4, of the 
Constitution of the United States, requiring direct taxes to be apportioned according to population, and that 
the stock dividend was not income within the meaning of the Sixteenth Amendment. A general demurrer to 
the complaint was overruled upon the authority of Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 L. Ed. 
372, L. R. A. 1918D, 254; and, defendant having failed to plead further, final judgment went against him. To 
review it, the present writ of error is prosecuted. 

The case was argued at the last term, and reargued at the present term, both orally and by additional briefs. 

We are constrained to hold that the judgment of the District Court must be affirmed: First, because the 
question at issue is controlled by Towne v. Eisner, supra; secondly, because a re-examination of the question 
with the additional light thrown upon it by elaborate arguments, has confirmed the view that the underlying 
ground of that decision is sound, that it disposes of the question here presented, and that other fundamental 
considerations lead to the same result. 

In Towne v. Eisner, the question was whether a stock dividend made in 1914 against surplus earned prior to 
January 1, 1913, was taxable against the stockholder under the Act of October 3, 1913 (38 Stat. 114, 166, c. 
16), which provided (section B, p. 167) that net income should include 'dividends,' and also 'gains or profits 
and income derived from any source whatever.' Suit having been brought by a stockholder to recover the tax 
assessed against him by reason of the dividend, the District Court sustained a demurrer to the complaint. 242 
Fed. 702. The court treated the construction of the act as inseparable from the interpretation of the Sixteenth 
Amendment; and, having referred to Pollock v. Farmers' Loan & Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 
39 L. Ed. 1108, and quoted the Amendment, proceeded very properly to say (242 Fed. 704): 

'It is manifest that the stock dividend in question cannot be reached by the Income Tax Act and 
could not, even though Congress expressly declared it to be taxable as income, unless it is in 
fact income.'

It declined, however, to accede to the contention that in Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 
34 L. Ed. 525, 'stock dividends' had received a definition sufficiently clear to be controlling, treated the 
language of this court in that case as obiter dictum in respect of the matter then before it (242 Fed. 706), and 
examined the question as res nova, with the result stated. When the case came here, after overruling a motion 
to dismiss made by the government upon the ground that the only question involved was the construction of 
the statute and not its constitutionality, we dealt upon the merits with the question of construction only, but 
disposed of it upon consideration of the essential nature of a stock dividend disregarding the fact that the one 
in question was based upon surplus earnings that accrued before the Sixteenth Amendment took effect. Not 
only so, but we rejected the reasoning of the District Court, saying (245 U. S. 426, 38 Sup. Ct. 159, 62 L. Ed. 
372, L. R. A. 1918D, 254): 

'Notwithstanding the thoughtful discussion that the case received below we cannot doubt that 
the dividend was capital as well for the purposes of the Income Tax Law as for distribution 
between tenant for life and remainderman. What was said by this court upon the latter question 
is equally true for the former. 'A stock dividend really takes nothing from the property of the 
corporation, and adds nothing to the interests of the shareholders. Its property is not 
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diminished, and their interests are not increased. * * * The proportional interest of each 
shareholder remains the same. The only change is in the evidence which represents that 
interest, the new shares and the original shares together representing the same proportional 
interest that the original shares represented before the issue of the new ones.' Gibbons v. 
Mahon, 136 U. S. 549, 559, 560 [10 Sup. Ct. 1057, 34 L. Ed. 525]. In short, the corporation is 
no poorer and the stockholder is no richer than they were before. Logan County v. United 
States, 169 U. S. 255, 261 [18 Sup. Ct. 361, 42 L. Ed. 737]. If the plaintiff gained any small 
advantage by the change, it certainly was not an advantage of $417,450, the sum upon which 
he was taxed. * * * What has happened is that the plaintiff's old certificates have been split up 
in effect and have diminished in value to the extent of the value of the new.'

This language aptly answered not only the reasoning of the District Court but the argument of the Solicitor 
General in this court, which discussed the essential nature of a stock dividend. And if, for the reasons thus 
expressed, such a dividend is not to be regarded as 'income' or 'dividends' within the meaning of the act of 
1913, we are unable to see how it can be brought within the meaning of 'incomes' in the Sixteenth 
Amendment; it being very clear that Congress intended in that act to exert its power to the extent permitted 
by the amendment. In Towne v. Eisner it was not contended that any construction of the statute could make it 
narrower than the constitutional grant; rather the contrary. 

The fact that the dividend was charged against profits earned before the act of 1913 took effect, even before 
the amendment was adopted, was neither relied upon nor alluded to in our consideration of the merits in that 
case. Not only so, but had we considered that a stock dividend constituted income in any true sense, it would 
have been held taxable under the act of 1913 notwithstanding it was based upon profits earned before the 
amendment. We ruled at the same term, in Lynch v. Hornby, 247 U. S. 339, 38 Sup. Ct. 543, 62 L. Ed. 1149, 
that a cash dividend extraordinary in amount, and in Peabody v. Eisner, 247 U. S. 347, 38 Sup. Ct. 546, 62 L. 
Ed. 1152, that a dividend paid in stock of another company, were taxable as income although based upon 
earnings that accrued before adoption of the amendment. In the former case, concerning 'corporate profits that 
accumulated before the act took effect,' we declared (247 U. S. 343, 344, 38 Sup. Ct. 543, 545): 

'Just as we deem the legislative intent manifest to tax the stockholder with respect to such 
accumulations only if and when, and to the extent that, his interest in them comes to fruition as 
income, that is, in dividends declared, so we can perceive no constitutional obstacle that stands 
in the way of carrying out this intent when dividends are declared out of a pre-existing surplus. 
* * * Congress was at liberty under the amendment to tax as income, without apportionment, 
everything that became income, in the ordinary sense of the word, after the adoption of the 
amendment, including dividends received in the ordinary course by a stockholder from a 
corporation, even though they were extraordinary in amount and might appear upon analysis to 
be a mere realization in possession of an inchoate and contingent interest that the stockholder 
had in a surplus of corporate assets previously existing.'

In Peabody v. Eisner, 247 U. S. 349, 350, 38 Sup. Ct. 546, 547 (62 L. Ed. 1152), we observed that the 
decision of the District Court in Towne v. Eisner had been reversed 'only upon the ground that it related to a 
stock dividend which in fact took nothing from the property of the corporation and added nothing to the 
interest of the shareholder, but merely changed the evidence which represented that interest,' and we 
distinguished the Peabody Case from the Towne Case upon the ground that 'the dividend of Baltimore & 
Ohio shares was not a stock dividend but a distribution in specie of a portion of the assets of the Union 
Pacific.' 
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Therefore Towne v. Eisner cannot be regarded as turning upon the point that the surplus accrued to the 
company before the act took effect and before adoption of the amendment. And what we have quoted from 
the opinion in that case cannot be regarded as obiter dictum, it having furnished the entire basis for the 
conclusion reached. We adhere to the view then expressed, and might rest the present case there, not because 
that case in terms decided the constitutional question, for it did not, but because the conclusion there reached 
as to the essential nature of a stock dividend necessarily prevents its being regarded as income in any true 
sense. 

Nevertheless, in view of the importance of the matter, and the fact that Congress in the Revenue Act of 1916 
declared (39 Stat. 757 [Comp. St. § 6336b]) that a 'stock dividend shall be considered income, to the amount 
of its cash value,' we will deal at length with the constitutional question, incidentally testing the soundness of 
our previous conclusion. 

The Sixteenth Amendment must be construed in connection with the taxing clauses of the original 
Constitution and the effect attributed to them before the amendment was adopted. In Pollock v. Farmers' Loan 
& Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108, under the Act of August 27, 1894 (28 Stat. 509, 
553, c. 349, § 27), it was held that taxes upon rents and profits of real estate and upon returns from 
investments of personal property were in effect direct taxes upon the property from which such income arose, 
imposed by reason of ownership; and that Congress could not impose such taxes without apportioning them 
among the states according to population, as required by article 1, § 2, cl. 3, and section 9, cl. 4, of the 
original Constitution. 

Afterwards, and evidently in recognition of the limitation upon the taxing power of Congress thus 
determined, the Sixteenth Amendment was adopted, in words lucidly expressing the object to be 
accomplished: 

'The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without regard to any census or 
enumeration.'

As repeatedly held, this did not extend the taxing power to new subjects, but merely removed the necessity 
which otherwise might exist for an apportionment among the states of taxes laid on income. Brushaber v. 
Union Pacific R. R. Co., 240 U. S. 1, 17-19, 36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 1917B, 713, L. R. A. 
1917D, 414; Stanton v. Baltic Mining Co., 240 U. S. 103, 112 et seq., 36 Sup. Ct. 278, 60 L. Ed. 546; Peck & 
Co. v. Lowe, 247 U. S. 165, 172, 173, 38 Sup. Ct. 432, 62 L. Ed. 1049. 

A proper regard for its genesis, as well as its very clear language, requires also that this amendment shall not 
be extended by loose construction, so as to repeal or modify, except as applied to income, those provisions of 
the Constitution that require an apportionment according to population for direct taxes upon property, real 
and personal. This limitation still has an appropriate and important function, and is not to be overridden by 
Congress or disregarded by the courts. 

In order, therefore, that the clauses cited from article 1 of the Constitution may have proper force and effect, 
save only as modified by the amendment, and that the latter also may have proper effect, it becomes essential 
to distinguish between what is and what is not 'income,' as the term is there used, and to apply the distinction, 
as cases arise, according to truth and substance, without regard to form. Congress cannot by any definition it 
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may adopt conclude the matter, since it cannot by legislation alter the Constitution, from which alone it 
derives its power to legislate, and within whose limitations alone that power can be lawfully exercised. 

The fundamental relation of 'capital' to 'income' has been much discussed by economists, the former being 
likened to the tree or the land, the latter to the fruit or the crop; the former depicted as a reservoir supplied 
from springs, the latter as the outlet stream, to be measured by its flow during a period of time. For the 
present purpose we require only a clear definition of the term 'income,' as used in common speech, in order to 
determine its meaning in the amendment, and, having formed also a correct judgment as to the nature of a 
stock dividend, we shall find it easy to decide the matter at issue. 

After examining dictionaries in common use (Bouv. L. D.; Standard Dict.; Webster's Internat. Dict.; Century 
Dict.), we find little to add to the succinct definition adopted in two cases arising under the Corporation Tax 
Act of 1909 (Stratton's Independence v. Howbert, 231 U. S. 399, 415, 34 Sup. Ct. 136, 140 [58 L. Ed. 285]; 
Doyle v. Mitchell Bros. Co., 247 U. S. 179, 185, 38 Sup. Ct. 467, 469 [62 L. Ed. 1054]), 'Income may be 
defined as the gain derived from capital, from labor, or from both combined,' provided it be understood to 
include profit gained through a sale or conversion of capital assets, to which it was applied in the Doyle Case, 
247 U. S. 183, 185, 38 Sup. Ct. 467, 469 (62 L. Ed. 1054). 

Brief as it is, it indicates the characteristic and distinguishing attribute of income essential for a correct 
solution of the present controversy. The government, although basing its argument upon the definition as 
quoted, placed chief emphasis upon the word 'gain,' which was extended to include a variety of meanings; 
while the significance of the next three words was either overlooked or misconceived. 'Derived--from--
capital'; 'the gain--derived--from--capital,' etc. Here we have the essential matter: not a gain accruing to 
capital; not a growth or increment of value in the investment; but a gain, a profit, something of exchangeable 
value, proceeding from the property, severed from the capital, however invested or employed, and coming in, 
being 'derived'--that is, received or drawn by the recipient (the taxpayer) for his separate use, benefit and 
disposal--that is income derived from property. Nothing else answers the description. 

The same fundamental conception is clearly set forth in the Sixteenth Amendment--'incomes, from whatever 
source derived'--the essential thought being expressed with a conciseness and lucidity entirely in harmony 
with the form and style of the Constitution. 

Can a stock dividend, considering its essential character, be brought within the definition? To answer this, 
regard must be had to the nature of a corporation and the stockholder's relation to it. We refer, of course, to a 
corporation such as the one in the case at bar, organized for profit, and having a capital stock divided into 
shares to which a nominal or par value is attributed. 

Certainly the interest of the stockholder is a capital interest, and his certificates of stock are but the evidence 
of it. They state the number of shares to which he is entitled and indicate their par value and how the stock 
may be transferred. They show that he or his assignors, immediate or remote, have contributed capital to the 
enterprise, that he is entitled to a corresponding interest proportionate to the whole, entitled to have the 
property and business of the company devoted during the corporate existence to attainment of the common 
objects, entitled to vote at stockholders' meetings, to receive dividends out of the corporation's profits if and 
when declared, and, in the event of liquidation, to receive a proportionate share of the net assets, if any, 
remaining after paying creditors. Short of liquidation, or until dividend declared, he has no right to withdraw 
any part of either capital or profits from the common enterprise; on the contrary, his interest pertains not to 
any part, divisible or indivisible, but to the entire assets, business, and affairs of the company. Nor is it the 
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interest of an owner in the assets themselves, since the corporation has full title, legal and equitable, to the 
whole. The stockholder has the right to have the assets employed in the enterprise, with the incidental rights 
mentioned; but, as stockholder, he has no right to withdraw, only the right to persist, subject to the risks of the 
enterprise, and looking only to dividends for his return. If he desires to dissociate himself from the company 
he can do so only by disposing of his stock. 

For bookeeping purposes, the company acknowledges a liability in form to the stockholders equivalent to the 
aggregate par value of their stock, evidenced by a 'capital stock account.' If profits have been made and not 
divided they create additional bookkeeping liabilities under the head of 'profit and loss,' 'undivided profits,' 
'surplus account,' or the like. None of these, however, gives to the stockholders as a body, much less to any 
one of them, either a claim against the going concern for any particular sum of money, or a right to any 
particular portion of the assets or any share in them unless or until the directors conclude that dividends shall 
be made and a part of the company's assets segregated from the common fund for the purpose. The dividend 
normally is payable in money, under exceptional circumstances in some other divisible property; and when so 
paid, then only (excluding, of course, a possible advantageous sale of his stock or winding-up of the 
company) does the stockholder realize a profit or gain which becomes his separate property, and thus derive 
income from the capital that he or his predecessor has invested. 

In the present case, the corporation had surplus and undivided profits invested in plant, property, and 
business, and required for the purposes of the corporation, amounting to about $45,000,000, in addition to 
outstanding capital stock of $50,000,000. In this the case is not extraordinary. The profits of a corporation, as 
they appear upon the balance sheet at the end of the year, need not be in the form of money on hand in excess 
of what is required to meet current liabilities and finance current operations of the company. Often, especially 
in a growing business, only a part, sometimes a small part, of the year's profits is in property capable of 
division; the remainder having been absorbed in the acquisition of increased plant, equipment, stock in trade, 
or accounts receivable, or in decrease of outstanding liabilities. When only a part is available for dividends, 
the balance of the year's profits is carried to the credit of undivided profits, or surplus, or some other account 
having like significance. If thereafter the company finds itself in funds beyond current needs it may declare 
dividends out of such surplus or undivided profits; otherwise it may go on for years conducting a successful 
business, but requiring more and more working capital because of the extension of its operations, and 
therefore unable to declare dividends approximating the amount of its profits. Thus the surplus may increase 
until it equals or even exceeds the par value of the outstanding capital stock. This may be adjusted upon the 
books in the mode adopted in the case at bar--by declaring a 'stock dividend.' This, however, is no more than 
a book adjustment, in essence not a dividend but rather the opposite; no part of the assets of the company is 
separated from the common fund, nothing distributed except paper certificates that evidence an antecedent 
increase in the value of the stockholder's capital interest resulting from an accumulation of profits by the 
company, but profits so far absorbed in the business as to render it impracticable to separate them for 
withdrawal and distribution. In order to make the adjustment, a charge is made against surplus account with 
corresponding credit to capital stock account, equal to the proposed 'dividend'; the new stock is issued against 
this and the certificates delivered to the existing stockholders in proportion to their previous holdings. This, 
however, is merely bookkeeping that does not affect the aggregate assets of the corporation or its outstanding 
liabilities; it affects only the form, not the essence, of the 'liability' acknowledged by the corporation to its 
own shareholders, and this through a readjustment of accounts on one side of the balance sheet only, 
increasing 'capital stock' at the expense of 'surplus'; it does not alter the pre-existing proportionate interest of 
any stockholder or increase the intrinsic value of his holding or of the aggregate holdings of the other 
stockholders as they stood before. The new certificates simply increase the number of the shares, with 
consequent dilution of the value of each share. 
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A 'stock dividend' shows that the company's accumulated profits have been capitalized, instead of distributed 
to the stockholders or retained as surplus available for distribution in money or in kind should opportunity 
offer. Far from being a realization of profits of the stockholder, it tends rather to postpone such realization, in 
that the fund represented by the new stock has been transferred from surplus to capital, and no longer is 
available for actual distribution. 

The essential and controlling fact is that the stockholder has received nothing out of the company's assets for 
his separate use and benefit; on the contrary, every dollar of his original investment, together with whatever 
accretions and accumulations have resulted from employment of his money and that of the other stockholders 
in the business of the company, still remains the property of the company, and subject to business risks which 
may result in wiping out the entire investment. Having regard to the very truth of the matter, to substance and 
not to form, he has received nothing that answers the definition of income within the meaning of the 
Sixteenth Amendment. 

Being concerned only with the true character and effect of such a dividend when lawfully made, we lay aside 
the question whether in a particular case a stock dividend may be authorized by the local law governing the 
corporation, or whether the capitalization of profits may be the result of correct judgment and proper business 
policy on the part of its management, and a due regard for the interests of the stockholders. And we are 
considering the taxability of bona fide stock dividends only. 

We are clear that not only does a stock dividend really take nothing from the property of the corporation and 
add nothing to that of the shareholder, but that the antecedent accumulation of profits evidenced thereby, 
while indicating that the shareholder is the richer because of an increase of his capital, at the same time shows 
he has not realized or received any income in the transaction. 

It is said that a stockholder may sell the new shares acquired in the stock dividend; and so he may, if he can 
find a buyer. It is equally true that if he does sell, and in doing so realizes a profit, such profit, like any other, 
is income, and so far as it may have arisen since the Sixteenth Amendment is taxable by Congress without 
apportionment. The same would be true were he to sell some of his original shares at a profit. But if a 
shareholder sells dividend stock he necessarily disposes of a part of his capital interest, just as if he should 
sell a part of his old stock, either before or after the dividend. What he retains no longer entitles him to the 
same proportion of future dividends as before the sale. His part in the control of the company likewise is 
diminished. Thus, if one holding $60,000 out of a total $100,000 of the capital stock of a corporation should 
receive in common with other stockholders a 50 per cent. stock dividend, and should sell his part, he thereby 
would be reduced from a majority to a minority stockholder, having six- fifteenths instead of six-tenths of the 
total stock outstanding. A corresponding and proportionate decrease in capital interest and in voting power 
would befall a minority holder should he sell dividend stock; it being in the nature of things impossible for 
one to dispose of any part of such an issue without a proportionate disturbance of the distribution of the entire 
capital stock, and a like diminution of the seller's comparative voting power--that 'right preservative of rights' 
in the control of a corporation. Yet, without selling, the shareholder, unless possessed of other resources, has 
not the wherewithal to pay an income tax upon the dividend stock. Nothing could more clearly show that to 
tax a stock dividend is to tax a capital increase, and not income, than this demonstration that in the nature of 
things it requires conversion of capital in order to pay the tax. 

Throughout the argument of the government, in a variety of forms, runs the fundamental error already 
mentioned--a failure to appraise correctly the force of the term 'income' as used in the Sixteenth Amendment, 
or at least to give practical effect to it. Thus the government contends that the tax 'is levied on income derived 
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from corporate earnings,' when in truth the stockholder has 'derived' nothing except paper certificates which, 
so far as they have any effect, deny him present participation in such earnings. It contends that the tax may be 
laid when earnings 'are received by the stockholder,' whereas he has received none; that the profits are 
'distributed by means of a stock dividend,' although a stock dividend distributes no profits; that under the act 
of 1916 'the tax is on the stockholder's share in corporate earnings,' when in truth a stockholder has no such 
share, and receives none in a stock dividend; that 'the profits are segregated from his former capital, and he 
has a separate certificate representing his invested profits or gains,' whereas there has been no segregation of 
profits, nor has he any separate certificate representing a personal gain, since the certificates, new and old, are 
alike in what they represent--a capital interest in the entire concerns of the corporation. 

We have no doubt of the power or duty of a court to look through the form of the corporation and determine 
the question of the stockholder's right, in order to ascertain whether he has received income taxable by 
Congress without apportionment. But, looking through the form, we cannot disregard the essential truth 
disclosed, ignore the substantial difference between corporation and stockholder, treat the entire organization 
as unreal, look upon stockholders as partners, when they are not such, treat them as having in equity a right to 
a partition of the corporate assets, when they have none, and indulge the fiction that they have received and 
realized a share of the profits of the company which in truth they have neither received nor realized. We must 
treat the corporation as a substantial entity separate from the stockholder, not only because such is the 
practical fact but because it is only by recognizing such separateness that any dividend--even one paid in 
money or property--can be regarded as income of the stockholder. Did we regard corporation and 
stockholders as altogether identical, there would be no income except as the corporation acquired it; and 
while this would be taxable against the corporation as income under appropriate provisions of law, the 
individual stockholders could not be separately and additionally taxed with respect to their several shares 
even when divided, since if there were entire identity between them and the company they could not be 
regarded as receiving anything from it, any more than if one's money were to be removed from one pocket to 
another. 

Conceding that the mere issue of a stock dividend makes the recipient no richer than before, the government 
nevertheless contends extent to which the gains accumulated by the extend to which the gains accumulated by 
the corporation have made him the richer. There are two insuperable difficulties with this: In the first place, it 
would depend upon how long he had held the stock whether the stock dividend indicated the extent to which 
he had been enriched by the operations of the company; unless he had held it throughout such operations the 
measure would not hold true. Secondly, and more important for present purposes, enrichment through 
increase in value of capital investment is not income in any proper meaning of the term. 

The complaint contains averments respecting the market prices of stock such as plaintiff held, based upon 
sales before and after the stock dividend, tending to show that the receipt of the additional shares did not 
substantially change the market value of her entire holdings. This tends to show that in this instance market 
quotations reflected intrinsic values--a thing they do not always do. But we regard the market prices of the 
securities as an unsafe criterion in an inquiry such as the present, when the question must be, not what will 
the thing sell for, but what is it in truth and in essence. 

It is said there is no difference in principle between a simple stock dividend and a case where stockholders 
use money received as cash dividends to purchase additional stock contemporaneously issued by the 
corporation. But an actual cash dividend, with a real option to the stockholder either to keep the money for 
his own or to reinvest it in new shares, would be as far removed as possible from a true stock dividend, such 
as the one we have under consideration, where nothing of value is taken from the company's assets and 
transferred to the individual ownership of the several stockholders and thereby subjected to their disposal. 
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The government's reliance upon the supposed analogy between a dividend of the corporation's own shares 
and one made by distributing shares owned by it in the stock of another company, calls for no comment 
beyond the statement that the latter distributes assets of the company among the shareholders while the 
former does not, and for no citation of authority except Peabody v. Eisner, 247 U. S. 347, 349, 350, 38 Sup. 
Ct. 546, 62 L. Ed. 1152. 

Two recent decisions, proceeding from courts of high jurisdiction, are cited in support of the position of the 
government. 

Swan Brewery Co., Ltd. v. Rex, [1914] A. C. 231, arose under the Dividend Duties Act of Western Australia, 
which provided that 'dividend' should include 'every dividend, profit, advantage, or gain intended to be paid 
or credited to or distributed among any members or directors of any company,' except, etc. There was a stock 
dividend, the new shares being allotted among the shareholders pro rata; and the question was whether this 
was a distribution of a dividend within the meaning of the act. The Judicial Committee of the Privy Council 
sustained the dividend duty upon the ground that, although 'in ordinary language the new shares would not be 
called a dividend, nor would the allotment of them be a distribution of a dividend,' yet, within the meaning of 
the act, such new shares were an 'advantage' to the recipients. There being no constitutional restriction upon 
the action of the lawmaking body, the case presented merely a question of statutory construction, and 
manifestly the decision is not a precedent for the guidance of this court when acting under a duty to test an act 
of Congress by the limitations of a written Constitution having superior force. 

In Tax Commissioner v. Putnam (1917) 227 Mass. 522, 116 N. E. 904, L. R. A. 1917F, 806, it was held that 
the Forty-Fourth amendment to the Constitution of Massachusetts, which conferred upon the Legislature full 
power to tax incomes, 'must be interpreted as including every item which by any reasonable understanding 
can fairly be regarded as income' (227 Mass. 526, 531, 116 N. E. 904, 907 [L. R. A. 1917F, 806]), and that 
under it a stock dividend was taxable as income; the court saying (227 Mass. 535, 116 N. E. 911, L. R. A. 
1917F, 806): 

'In essence the thing which has been done is to distribute a symbol representing an 
accumulation of profits, which instead of being paid out in cash is invested in the business, thus 
augmenting its durable assets. In this aspect of the case the substance of the transaction is no 
different from what it would be if a cash dividend had been declared with the privilege of 
subscription to an equivalent amount of new shares.'

We cannot accept this reasoning. Evidently, in order to give a sufficiently broad sweep to the new taxing 
provision, it was deemed necessary to take the symbol for the substance, accumulation for distribution, 
capital accretion for its opposite; while a case where money is paid into the hand of the stockholder with an 
option to buy new shares with it, followed by acceptance of the option, was regarded as identical in substance 
with a case where the stockholder receives no money and has no option. The Massachusetts court was not 
under an obligation, like the one which binds us, of applying a constitutional amendment in the light of other 
constitutional provisions that stand in the way of extending it by construction. 

Upon the second argument, the government, recognizing the force of the decision in Towne v. Eisner, supra, 
and virtually abandoning the contention that a stock dividend increases the interest of the stockholder or 
otherwise enriches him, insisted as an alternative that by the true construction of the act of 1916 the tax is 
imposed, not upon the stock dividend, but rather upon the stockholder's share of the undivided profits 
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previously accumulated by the corporation; the tax being levied as a matter of convenience at the time such 
profits become manifest through the stock dividend. If so construed, would the act be constitutional? 

That Congress has power to tax shareholders upon their property interests in the stock of corporations is 
beyond question, and that such interests might be valued in view of the condition of the company, including 
its accumulated and undivided profits, is equally clear. But that this would be taxation of property because of 
ownership, and hence would require apportionment under the provisions of the Constitution, is settled beyond 
peradventure by previous decisions of this court. 

The government relies upon Collector v. Hubbard (1870) 12 Wall. 1,  (20 L. Ed. 272), which arose under 
section 117 of the Act of June 30, 1864 (13 Stat. 223, 282, c. 173), providing that---- 

'The gains and profits of all companies, whether incorporated or partnership, other than the 
companies specified in that section, shall be included in estimating the annual gains, profits, or 
income of any person, entitled to the same, whether divided or otherwise.'

The court held an individual taxable upon his proportion of the earnings of a corporation although not 
declared as dividends and although invested in assets not in their nature divisible. Conceding that the 
stockholder for certain purposes had no title prior to dividend declared, the court nevertheless said (12 Wall. 
18, 20 L. Ed. 272): 

'Grant all that, still it is true that the owner of a share of stock in a corporation holds the share 
with all its incidents, and that among those incidents is the right to receive all future dividends, 
that is, his proportional share of all profits not then divided. Profits are incident to the share to 
which the owner at once becomes entitled provided he remains a member of the corporation 
until a dividend is made. Regarded as an incident to the shares, undivided profits are property 
of the shareholder, and as such are the proper subject of sale, gift, or devise. Undivided profits 
invested in real estate, machinery, or raw material for the purpose of being manufactured are 
investments in which the stockholders are interested, and when such profits are actually 
appropriated to the payment of the debts of the corporation they serve to increase the market 
value of the shares, whether held by the original subscribers or by assignees.'

In so far as this seems to uphold the right of Congress to tax without apportionment a stockholder's interest in 
accumulated earnings prior to dividend declared, it must be regarded as overruled by Pollock v. Farmers' 
Loan & Trust Co., 158 U. S. 601, 627, 628, 637, 15 Sup. Ct. 912, 39 L. Ed. 1108. Conceding Collector v. 
Hubbard was inconsistent with the doctrine of that case, because it sustained a direct tax upon property not 
apportioned among the states, the government nevertheless insists that the sixteenth Amendment removed 
this obstacle, so that now the Hubbard Case is authority for the power of Congress to levy a tax on the 
stockholder's share in the accumulated profits of the corporation even before division by the declaration of a 
dividend of any kind. Manifestly this argument must be rejected, since the amendment applies to income 
only, and what is called the stockholder's share in the accumulated profits of the company is capital, not 
income. As we have pointed out, a stockholder has no individual share in accumulated profits, nor in any 
particular part of the assets of the corporation, prior to dividend declared. 

Thus, from every point of view we are brought irresistibly to the conclusion that neither under the Sixteenth 
Amendment nor otherwise has Congress power to tax without apportionment a true stock dividend made 
lawfully and in good faith, or the accumulated profits behind it, as income of the stockholder. The Revenue 
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Act of 1916, in so far as it imposes a tax upon the stockholder because of such dividend, contravenes the 
provisions of article 1, § 2, cl. 3, and article 1, § 9, cl. 4, of the Constitution, and to this extent is invalid, 
notwithstanding the Sixteenth Amendment. 

Judgment affirmed. 

Mr. Justice HOLMES, dissenting. 

I think that Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 L. Ed. 372, L. R. A. 1918D, 254, was right in 
its reasoning and result and that on sound principles the stock dividend was not income. But it was clearly 
intimated in that case that the construction of the statute then before the Court might be different from that of 
the Constitution. 245 U. S. 425, 38 Sup. Ct. 158, 62 L. Ed. 372, L. R. A. 1918D, 254. I think that the word 
'incomes' in the Sixteenth Amendment should be read in 'a sense most obvious to the common understanding 
at the time of its adoption.' Bishop v. State, 149 Ind. 223, 230, 48 N. E. 1038, 1040, 39 L. R. A. 278, 63 Am. 
St. Rep. 270; State v. Butler, 70 Fla. 102, 133, 69 South. 771. For it was for public adoption that it was 
proposed. McCulloch v. Maryland, 4 Wheat. 316, 407, 4 L. Ed. 579. The known purpose of this Amendment 
was to get rid of nice questions as to what might be direct taxes, and I cannot doubt that most people not 
lawyers would suppose when they voted for it that they put a question like the present to rest. I am of opinion 
that the Amendment justifies the tax. See Tax Commissioner v. Putnam, 227 Mass. 522, 532, 533, 116 N. E. 
904, L. R. A. 1917F, 806. 

Mr. Justice DAY concurs in this opinion. 

Mr. Justice BRANDEIS delivered the following [dissenting] opinion: 

Financiers, with the aid of lawyers, devised long ago two different methods by which a corporation can, 
without increasing its indebtedness, keep for corporate purposes accumulated profits, and yet, in effect, 
distribute these profits among its stockholders. One method is a simple one. The capital stock is increased; 
the new stock is paid up with the accumulated profits; and the new shares of paid-up stock are then 
distributed among the stockholders pro rata as a dividend. If the stockholder prefers ready money to 
increasing his holding of the stock in the company, he sells the new stock received as a dividend. The other 
method is slightly more complicated. .arrangements are made for an increase of stock to be offered to 
stockholders pro rata at par, and, at the same time, for the payment of a cash dividend equal to the amount 
which the stockholder will be required to pay to the company, if he avails himself of the right to subscribe for 
his pro rata of the new stock. If the stockholder takes the new stock, as is expected, he may endorse the 
dividend check received to the corporation and thus pay for the new stock. In order to ensure that all the new 
stock so offered will be taken, the price at which it is offered is fixed far below what it is believed will be its 
market value. If the stockholder prefers ready money to an increase of his holdings of stock, he may sell his 
right to take new stock pro rata, which is evidenced by an assignable instrument. In that event the purchaser 
of the rights repays to the corporation, as the subscription price of the new stock, an amount equal to that 
which it had paid as a cash dividend to the stockholder. 

Both of these methods of retaining accumulated profits while in effect distributing them as a dividend had 
been in common use in the United States for many years prior to the adoption of the Sixteenth Amendment. 
They were recognized equivalents. Whether a particular corporation employed one or the other method was 
determined sometimes by requirements of the law under which the corporation was organized; sometimes it 
was determined by preferences of the individual officials of the corporation; and sometimes by stock market 
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conditions. Whichever method was employed the resultant distribution of the new stock was commonly 
referred to as a stock dividend. How these two methods have been employed may be illustrated by the action 
in this respect (as reported in Moody's Manual, 1918 Industrial, and the Commercial and Financial Chronicle) 
of some of the Standard Oil companies, since the disintegration pursuant to the decision of this court in 1911. 
Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. 
Cas. 1912D, 734. 

(a) Standard Oil Co. (of Indiana), an Indiana corporation. It had on December 31, 1911, $1,000,000 capital 
stock (all common), and a large surplus. On May 15, 1912, it increased its capital stock to $30,000,000, and 
paid a simple stock dividend of 2,900 per cent. in stock. [FN2] 

(b) Standard Oil Co. (of Nebraska), a Nebraska corporation. It had on December 31, 1911, $600,000 capital 
stock (all common), and a substantial surplus. On April 15, 1912, it paid a simple stock dividend of 33 1/3 per 
cent., increasing the outstanding capital to $800,000. During the calendar year 1912 it paid cash dividends 
aggregating 20 per cent., but it earned considerably more, and had at the close of the year again a substantial 
surplus. On June 20, 1913, it declared a further stock dividend of 25 per cent., thus increasing the capital to 
$1,000,000. [FN3] 

(c) The Standard Oil Co. (of Kentucky), a Kentucky corporation. It had on December 31, 1913, $1,000,000 
capital stock (all common) and $3,701,710 surplus. Of this surplus $902,457 had been earned during the 
calendar year 1913, the net profits of that year having been $1,002,457 and the dividends paid only $100,000 
(10 per cent.). On December 22, 1913, a cash dividend of $200 per share was declared payable on February 
14, 1914, to stockholders of record January 31, 1914, and these stockholders were offered the right to 
subscribe for an equal amount of new stock at par and to apply the cash dividend in payment therefor. The 
outstanding stock was thus increased to $3,000,000. During the calendar years 1914, 1915, and 1916, 
quarterly dividends were paid on this stock at an annual rate of between 15 per cent. and 20 per cent., but the 
company's surplus increased by $2,347,614, so that on December 31, 1916, it had a large surplus over its 
$3,000,000 capital stock. On December 15, 1916, the company issued a circular to the stockholders, saying: 

'The company's business for this year has shown a very good increase in volume and a 
proportionate increase in profits, and it is estimated that by January 1, 1917, the company will 
have a surplus of over $4,000,000. The board feels justified in stating that if the proposition to 
increase the capital stock is acted on favorably, it will be proper in the near future to declare a 
cash dividend of 100 per cent. and to allow the stockholders the privilege pro rata according to 
their holdings, to purchase the new stock at par, the plan being to allow the stockholders, if 
they desire, to use their cash dividend to pay for the new stock.'

The increase of stock was voted. The company then paid a cash dividend of 100 per cent., payable May 1, 
1917, again offering to such stockholders the right to subscribe for an equal amount of new stock at par and 
to apply the cash dividend in payment therefor. 

Moody's Manual, describing the transaction with exactness, says first that the stock was increased from 
$3,000,000 to $6,000,000, 'a cash dividend of 100 per cent., payable May 1, 1917, being exchanged for one 
share of new stock, the equivalent of a 100 per cent. stock dividend.' But later in the report giving, as 
customary in the Manual the dividend record of the company, the Manual says: 'A stock dividend of 200 per 
cent. was paid February 14, 1914, and one of 100 per cent. on May 1, 1197.' And in reporting specifically the 
income account of the company for a series of years ending December 31, covering net profits, dividends 
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paid and surplus for the year, it gives, as the aggregate of dividends for the year 1917, $660,000 (which was 
the aggregate paid on the quarterly cash dividend--5 per cent. January and April; 6 per cent. July and 
October), and adds in a note: 'In addition a stock dividend of 100 per cent. was paid during the year.' [FN4] 
The Wall Street Journal of May 2, 1917, p. 2, quotes the 1917 'high' price for Standard Oil of Kentucky as 
'375 ex stock dividend.' 

It thus appears that among financiers and investors the distribution of the stock, by whichever method 
effected, is called a stock dividend; that the two methods by which accumulated profits are legally retained 
for corporate purposes and at the same time distributed as dividends are recognized by them to be 
equivalents; and that the financial results to the corporation and to the stockholders of the two methods are 
substantially the same--unless a difference results from the application of the federal Income Tax Law. 

Mrs. Macomber, a citizen and resident of New York, was, in the year 1916, a stockholder in the Standard Oil 
Company (of California), a corporation organized under the laws of California and having its principal place 
of business in that state. During that year she received from the company a stock dividend representing profits 
earned since March 1, 1913. The dividend was paid by direct issue of the stock to her according to the simple 
method described above, pursued also by the Indiana and Nebraska companies. In 1917 she was taxed under 
the federal law on the stock dividend so received at its par value of $100 a share, as income received during 
the year 1916. Such a stock dividend is income, as distinguished from capital, both under the law of New 
York and under the law of California, because in both states every dividend representing profits is deemed to 
be income, whether paid in cash or in stock. It had been so held in New York, where the question arose as 
between life tenant and remainderman, Lowry v. Farmers' Loan & Trust Co., 172 N. Y. 137, 64 N. E. 796; 
Matter of Osborne, 209 N. Y. 450, 103 N. E. 723, 823, 50 L. R. A.  (N. S.) 510, Ann.Cas. 1915A, 298; and 
also, where the question arose in matters of taxation, People v. Glynn, 130 App. Div. 332, 114 N. Y. Supp. 
460; Id. 198 N. Y. 605, 92 N. E. 1097. It has been so held in California, where the question appears to have 
arisen only in controversies between life tenant and remainderman. Estate of Duffill, 183 Pac. 337. 

It is conceded that if the stock dividend paid to Mrs. Macomber had been made by the more complicated 
method pursued by the Standard Oil Company of Kentucky; that is, issuing rights to take new stock pro rata 
and paying to each stockholder simultaneously a dividend in cash sufficient in amount to enable him to pay 
for this pro rata of new stock to be purchased--the dividend so paid to him would have been taxable as 
income, whether he retained the cash or whether he returned it to the corporation in payment for his pro rata 
of new stock. But it is contended that, because the simple method was adopted of having the new stock issued 
direct to the stockholders as paid-up stock, the new stock is not to be deemed income, whether she retained it 
or converted it into cash by sale. If such a different result can flow merely from the difference in the method 
pursued, it must be because Congress is without power to tax as income of the stockholder either the stock 
received under the latter method or the proceeds of its sale; for Congress has, by the provisions in the 
Revenue Act of 1916, expressly declared its purpose to make stock dividends, by whichever method paid, 
taxable as income. 

The Sixteenth Amendment, proclaimed February 25, 1913, declares: 

'The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without regard to any census or 
enumeration.'

The Revenue Act of September 8, 1916, c. 463, § 2a, 39 Stat. 756, 757, provided: 
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'That the term 'dividends' as used in this title shall be held to mean any distribution made or 
ordered to be made by a corporation, * * * out of its earnings or profits accrued since March 
first, nineteen hundred and thirteen, and payable to its shareholders, whether in cash or in stock 
of the corporation, * * * which stock dividend shall be considered income, to the amount of its 
cash value.'

Hitherto powers conferred upon Congress by the Constitution have been liberally construed, and have been 
held to extend to every means appropriate to attain the end sought. In determining the scope of the power the 
substance of the transaction, not its form has been regarded. Martin v. Hunter, 1 Wheat, 304, 326, 4 L. Ed. 
97; McCulloch v. Maryland, 4 Wheat. 316, 407, 415, 4 L. Ed. 579; Brown v. Maryland, 12 Wheat. 419, 446, 
6 L. Ed. 678; Craig v. Missouri, 4 Pet. 410, 433, 7 L. Ed. 903; Jarrolt v. Moberly, 103 U. S. 580, 585, 587, 26 
L. Ed. 492; Legal Tender Case, 110 U. S. 421, 444, 4 Sup. Ct. 122, 28 L. Ed. 204; Lithograph Co. v. Sarony, 
111 U. S. 53, 58, 4 Sup. Ct. 279, 28 L. Ed. 349; United States v. Realty Co., 163 U. S. 427, 440, 441, 442, 16 
Sup. Ct. 1120, 41 L. Ed. 215; South Carolina v. United States, 199 U. S. 437, 448, 449, 26 Sup. Ct. 110, 50 L. 
Ed. 261, 4 Ann. Cas. 737. Is there anything in the phraseology of the Sixteenth Amendment or in the nature 
of corporate dividends which should lead to a departure from these rules of construction and compel this 
court to hold, that Congress is powerless to prevent a result so extraordinary as that here contended for by the 
stockholder? 

First. The term 'income,' when applied to the investment of the stockholder in a corporation, had, before the 
adoption of the Sixteenth Amendment, been commonly understood to mean the returns from time to time 
received by the stockholder from gains or earnings of the corporation. A dividend received by a stockholder 
from a corporation may be either in distribution of capital assets or in distribution of profits. Whether it is the 
one or the other is in no way affected by the medium in which it is paid, nor by the method or means through 
which the particular thing distributed as a dividend was procured. If the dividend is declared payable in cash, 
the money with which to pay it is ordinarily taken from surplus cash in the treasury. But (if there are profits 
legally available for distribution and the law under which the company was incorporated so permits) the 
company may raise the money by discounting negotiable paper; or by selling bonds, scrip or stock of another 
corporation then in the treasury; or by selling its own bonds, scrip or stock then in the treasury; or by selling 
its own bonds, scrip or stock issued expressly for that purpose. How the money shall be raised is wholly a 
matter of financial management. The manner in which it is raised in no way affects the question whether the 
dividend received by the stockholder is income or capital; nor can it conceivably affect the question whether 
it is taxable as income. 

Likewise whether a dividend declared payable from profits shall be paid in cash or in some other medium is 
also wholly a matter of financial management. If some other medium is decided upon, it is also wholly a 
question of financial management whether the distribution shall be, for instance, in bonds, scrip or stock of 
another corporation or in issues of its own. And if the dividend is paid in its own issues, why should there be 
a difference in result dependent upon whether the distribution was made from such securities then in the 
treasury or from others to be created and issued by the company expressly for that purpose? So far as the 
distribution may be made from its own issues of bonds, or preferred stock created expressly for the purpose, it 
clearly would make no difference in the decision of the question whether the dividend was a distribution of 
profits, that the securities had to be created expressly for the purpose of distribution. If a dividend paid in 
securities of that nature represents a distribution of profits Congress may, of course, tax it as income of the 
stockholder. Is the result different where the security distributed is common stock? 

Suppose that a corporation having power to buy and sell its own stock, purchases, in the interval between its 
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regular dividend dates, with moneys derived from current profits, some of its own common stock as a 
temporary investment, intending at the time of purchase to sell it before the next dividend date and to use the 
proceeds in paying dividends, but later, deeming it inadvisable either to sell this stock or to raise by 
borrowing the money necessary to pay the regular dividend in cash, declares a dividend payable in this stock; 
can any one doubt that in such a case the dividend in common stock would be income of the stockholder and 
constitutionally taxable as such? See Green v. Bissell, 79 Conn. 547, 65 Atl. 1056, 8 L. R. A. (N. S.) 1011, 
118 Am. St. Rep. 156, 9 Ann. Cas. 287; Leland v. Hayden, 102 Mass. 542. And would it not likewise be 
income of the stockholder subject to taxation if the purpose of the company in buying the stock so distributed 
had been from the beginning to take it off the market and distribute it among the stockholders as a dividend, 
and the company actually did so? And proceeding a short step further: Suppose that a corporation decided to 
capitalize some of its accumulated profits by creating additional common stock and selling the same to raise 
working capital, but after the stock has been issued and certificates therefor are delivered to the bankers for 
sale, general financial conditions make it undesirable to market the stock and the company concludes that it is 
wiser to husband, for working capital, the cash which it had intended to use in paying stockholders a 
dividend, and, instead, to pay the dividend in the common stock which it had planned to sell; would not the 
stock so distributed be a distribution of profits--and hence, when received, be income of the stockholder and 
taxable as such? If this be conceded, why should it not be equally income of the stockholder, and taxable as 
such, if the common stock created by capitalizing profits, had been originally created for the express purpose 
of being distributed as a dividend to the stockholder who afterwards received it? 

Second. It has been said that a dividend payable in bonds or preferred stock created for the purpose of 
distributing profits may be income and taxable as such, but that the case is different where the distribution is 
in common stock created for that purpose. Various reasons are assigned for making this distinction. One is 
that the proportion of the stockholder's ownership to the aggregate number of the shares of the company is not 
changed by the distribution. But that is equally true where the dividend is paid in its bonds or in its preferred 
stock. Furthermore, neither maintenance nor change in the proportionate ownership of a stockholder in a 
corporation has any bearing upon the question here involved. Another reason assigned is that the value of the 
old stock held is reduced approximately by the value of the new stock received, so that the stockholder after 
receipt of the stock dividend has no more than he had before it was paid. That is equally true whether the 
dividend be paid in cash or in other property, for instance, bonds, scrip or preferred stock of the company. 
The payment from profits of a large cash dividend, and even a small one, customarily lowers the then market 
value of stock because the undivided property represented by each share has been correspondingly reduced. 
The argument which appears to be most strongly urged for the stockholders is, that when a stock dividend is 
made, no portion of the assets of the company is thereby segregated for the stockholder. But does the issue of 
new bonds or of preferred stock created for use as a dividend result in any segregation of assets for the 
stockholder? In each case he receives a piece of paper which entitles him to certain rights in the undivided 
property. Clearly segregation of assets in a physical sense is not an essential of income. The year's gains of a 
partner is taxable as income, although there, likewise, no segregation of his share in the gains from that of his 
partners is had. 

The objection that there has been no segregation is presented also in another form. It is argued that until there 
is a segregation, the stockholder cannot know whether he has really received gains; since the gains may be 
invested in plant or merchandise or other property and perhaps be later lost. But is not this equally true of the 
share of a partner in the year's profits of the firm or, indeed, of the profits of the individual who is engaged in 
business alone? And is it not true, also, when dividends are paid in cash? The gains of a business, whether 
conducted by an individual, by a firm or by a corporation, are ordinarily reinvested in large part. Many a cash 
dividend honestly declared as a distribution of profits, proves later to have been paid out of capital, because 
errors in forecast prevent correct ascertainment of values. Until a business adventure has been completely 
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liquidated, it can never be determined with certainty whether there have been profits unless the returns at least 
exceeded the capital originally invested. Business men, dealing with the problem practically, fix necessarily 
periods and rules for determining whether there have been net profits--that is, income or gains. They protect 
themselves from being seriously misled by adopting a system of depreciation charges and reserves. Then, 
they act upon their own determination, whether profits have been made. Congress in legislating has wisely 
adopted their practices as its own rules of action. 

Third. The Government urges that it would have been within the power of Congress to have taxed as income 
of the stockholder his pro rata share of undistributed profits earned, even if no stock dividend representing it 
had been paid. Strong reasons may be assigned for such a view. See The Collector v. Hubbard, 12 Wall. 1, 20 
L. Ed. 272. The undivided share of a partner in the year's undistributed profits of his firm is taxable as income 
of the partner, although the share in the gain is not evidenced by any action taken by the firm. Why may not 
the stockholder's interest in the gains of the company? The law finds no difficulty in disregarding the 
corporate fiction whenever that is deemed necessary to attain a just result. Linn Timber Co. v. United States, 
236 U. S. 574, 35 Sup. Ct. 440, 59 L. Ed. 725. See Morawetz on Corporations (2d Ed.) §§ 227-231; Cook on 
Corporations (7th Ed.) §§ 663, 664. The stockholder's interest in the property of the corporation differs, not 
fundamentally but in form only, from the interest of a partner in the property of the firm. There is much 
authority for the proposition that, under our law, a partnership or joint stock company is just as distinct and 
palpable an entity in the idea of the law, as distinguished from the individuals composing it, as is a 
corporations. [FN5] No reason appears, why Congress, in legislating under a grant of power so 
comprehensive as that authorizing the levy of an income tax, should be limited by the particular view of the 
relation of the stockholder to the corporation and its property which may, in the absence of legislation, have 
been taken by this court. But we have no occasion to decide the question whether Congress might have taxed 
to the stockholder his undivided share of the corporation's earnings. For Congress has in this act limited the 
income tax to that share of the stockholder in the earnings which is, in effect, distributed by means of the 
stock dividend paid. In other words to render the stockholder taxable there must be both earnings made and a 
dividend paid. Neither earnings without dividend--nor a dividend without earnings--subjects the stockholder 
to taxation under the Revenue Act of 1916. 

Fourth. The equivalency of all dividends representing profits, whether paid of all dividends in stock, is so 
complete that serious question of the taxability of stock dividends would probably never have been made, if 
Congress had undertaken to tax only those dividends which represented profits earned during the year in 
which the dividend was paid or in the year preceding. But this court, construing liberally, not only the 
constitutional grant of power, but also the revenue act of 1913, held that Congress might tax, and had taxed, 
to the stockholder dividends received during the year, although earned by the company long before; and even 
prior to the adoption of the Sixteenth Amendment. Lynch v. Hornby, 247 U. S. 339, 38 Sup. Ct. 543, 62 L. 
Ed. 1149.  [FN6] That rule, if indiscriminatingly applied to all stock dividends representing profits earned, 
might, in view of corporate practice, have worked considerable hardship, and have raised serious questions. 
Many corporations, without legally capitalizing any part of their profits, had assigned definitely some part or 
all of the annual balances remaining after paying the usual cash dividends, to the uses to which permanent 
capital is ordinarily applied. Some of the corporations doing this, transferred such balances on their books to 
'surplus' account--distinguishing between such permanent 'surplus' and the 'undivided profits' account. Other 
corporations, without this formality, had assumed that the annual accumulating balances carried as 
undistributed profits were to be treated as capital permanently invested in the business. And still others, 
without definite assumption of any kind, had so used undivided profits for capital purposes. To have made the 
revenue law apply retroactively so as to reach such accumulated profits, if and whenever it should be deemed 
desirable to capitalize them legally by the issue of additional stock distributed as a dividend to stockholders, 
would have worked great injustice. Congress endeavored in the Revenue Act of 1916 to guard against any 
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serious hardship which might otherwise have arisen from making taxable stock dividends representing 
accumulated profits. It did not limit the taxability to stock dividends representing profits earned within the tax 
year or in the year preceding; but it did limit taxability to such dividends representing profits earned since 
March 1, 1913. Thereby stockholders were given notice that their share also in undistributed profits 
accumulating thereafter was at some time to be taxed as income. And Congress sought by section 3 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 6336c) to discourage the postponement of distribution for the 
illegitimate purpose of evading liability to surtaxes. 

Fifth. The decision of this court, that earnings made before the adoption of the Sixteenth Amendment, but 
paid out in cash dividend after its adoption, were taxable as income of the stockholder, involved a very liberal 
construction of the amendment. To hold now that earnings both made and paid out after the adoption of the 
Sixteenth Amendment cannot be taxed as income of the stockholder, if paid in the form of a stock dividend, 
involves an exceedingly narrow construction of it. As said by Mr. Chief Justice Marshall in Brown v. 
Maryland, 12 Wheat. 419, 446 (6 L. Ed. 678): 

'To construe the power so as to impair its efficacy, would tend to defeat an object, in the 
attainment of which the American public took, and justly took, that strong interest which arose 
from a full conviction of its necessity.'

No decision heretofore rendered by this court requires us to hold that Congress, in providing for the taxation 
of stock dividends, exceeded the power conferred upon it by the Sixteenth Amendment. The two cases mainly 
relied upon to show that this was beyond the power of Congress are Towne v. Eisner, 245 U. S. 418, 38 Sup. 
Ct. 158, 62 L. Ed. 372 L. R. A. 1918D, 254, which involved a question not of constitutional power but of 
statutory construction, and Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 525, which 
involved a question arising between life tenant and remainderman. So far as concerns Towne v. Eisner we 
have only to bear in mind what was there said (245 U. S. 425, 38 Sup. Ct. 159, 62 L. Ed. 372, L. R. A. 
1918D, 254): 'But it is not necessarily true that income means the same thing in the Constitution and the [an] 
act.' [FN7] Gibbons v. Mahon is even less an authority for a narrow construction of the power to tax incomes 
conferred by the Sixteenth Amendment. In that case the court was required to determine how, in the 
administration of an estate in the District of Columbia, a stock dividend, representing profits, received after 
the decedent's death, should be disposed of as between life tenant and remainderman. The question was in 
essence: What shall the intention of the testator be presumed to have been? On this question there was great 
diversity of opinion and practice in the courts of English-speaking countries. Three well-defined rules were 
then competing for acceptance; two of these involves an arbitrary rule of distribution, the third equitable 
apportionment. See Cook on Corporations (7th Ed.) §§ 552-558. 

1. The so-called English rule, declared in 1799, by Brander v. Brander, 4 Ves. Jr. 800, that a dividend 
representing profits, whether in cash, stock or other property, belongs to the life tenant if it was a regular or 
ordinary dividend, and belongs to the remainderman if it was an extraordinary dividend. 

2. The so-called Massachusetts rule, declared in 1868 by Minot v. Paine, 99 Mass. 101, 96 Am. Dec. 705, that 
a dividend representing profits, whether regular, ordinary or extraordinary, if in cash belongs to the life 
tenant, and if in stock belongs to the remainderman. 

3. The so-called Pennsylvania rule declared in 1857 by Earp's Appeal, 28 Pa. 368, that where a stock dividend 
is paid, the court shall inquire into the circumstances under which the fund had been earned and accumulated 
out of which the dividend, whether a regular, an ordinary or an extraordinary one, was paid. If it finds that the 
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stock dividend was paid out of profits earned since the decedent's death, the stock dividend belongs to the life 
tenant; if the court finds that the stock dividend was paid from capital or from profits earned before the 
decedent's death, the stock dividend belongs to the remainderman. 

This court adopted in Gibbons v. Mahon as the rule of administration for the District of Columbia the so-
called Massachusetts rule, the opinion being delivered in 1890 by Mr. Justice Gray. Since then the same 
question has come up for decision in many of the states. The so-called Massachusetts rule, although approved 
by this court, has found favor in only a few states. The so-called Pennsylvania rule, on the other hand, has 
been adopted since by so many of the states (including New York and California), that it has come to be 
known as the 'American rule.' Whether, in view of these facts and the practical results of the operation of the 
two rules as shown by the experience of the 30 years which have elapsed since the decision in Gibbons v. 
Mahon, it might be desirable for this court to reconsider the question there decided, as some other courts have 
done (see 29 Harvard Law Review, 551), we have no occasion to consider in this case. For, as this court there 
pointed out (136 U. S. 560, 1059 [34 L. Ed. 525]), the question involved was one 'between the owners of 
successive interests in particular shares,' and not, as in Bailey v. Railroad Co., 22 Wall. 604, 22 L. Ed. 840, a 
question 'between the corporation and the government, and [which] depended upon the terms of a statute 
carefully framed to prevent corporations from evading payment of the tax upon their earnings.' 

We have, however, not merely argument; we have examples which should convince us that 'there is no 
inherent, necessary and immutable reason why stock dividends should always be treated as capital.' Tax 
Commissioner v. Putnam, 227 Mass. 522, 533, 116 N. E. 904, L. R. A. 1917F. 806. The Supreme Judical 
Court of Massachusetts has steadfastly adhered, despite ever-renewed protest, to the rule that every stock 
dividend is, as between life tenant and remainderman, capital and not income. But in construing the 
Massachusetts Income Tax Amendment, which is substantially identical with the federal amendment, that 
court held that the Legislature was thereby empowered to levy an income tax upon stock dividends 
representing profits. The courts of England have, with some relaxation, adhered to their rule that every 
extraordinary dividend is, as between life tenant and remainderman, to be deemed capital. But in 1913 the 
Judicial Committee of the Privy Council held that a stock dividend representing accumulated profits was 
taxable like an ordinary cash dividend, Swan Brewery Company, Limited v. The King, L. R. 1914 A. C. 231. 
In dismissing the appeal these words of the Chief Justice of the Supreme Court of Western Australia were 
quoted (page 236) which show that the facts involved were identical with those in the case at bar: 

'Had the company distributed the  <<PoundsSterling>>101,450 among the shareholders and had the 
shareholders repaid such sums to the company as the price of the 81,160 new SHARES, THE DUTY ON 
THE  <<PoundsSterling>> 101,450WOULD CLEARLY HAVE BEEN PAYable. is not this virtually the 
effect of what was actually done? I think it is.' 

Sixth. If stock dividends representing profits are held exempt from taxation under the Sixteenth Amendment, 
the owners of the most successful businesses in America will, as the facts in this case illustrate, be able to 
escape taxation on a large part of what is actually their income. So far as their profits are represented by stock 
received as dividends they will pay these taxes not upon their income but only upon the income of their 
income. That such a result was intended by the people of the United States when adopting the Sixteenth 
Amendment is inconceivable. Our sole duty is to ascertain their intent as therein expressed. [FN8] In terse, 
comprehensive language befitting the Constitution, they empowered Congress 'to lay and collect taxes on 
incomes from whatever source derived.' They intended to include thereby everything which by reasonable 
understanding can fairly be regarded as income. That stock dividends representing profits are so regarded, not 
only by the plain people, but by investors and financiers, and by most of the courts of the country, is shown, 
beyond peradventure, by their acts and by their utterances. It seems to me clear, therefore, that Congress 
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possesses the power which it exercised to make dividends representing profits, taxable as income, whether 
the medium in which the dividend is paid be cash or stock, and that it may define, as it has done, what 
dividends representing profits shall be deemed income. It surely is not clear that the enactment exceeds the 
power granted by the Sixteenth Amendment. And, as this court has so often said, the high prerogative of 
declaring an act of Congress invalid, should never be exercised except in a clear case. [FN9]  
   
  

Mr. Justice CLARKE concurs in this opinion. 

Footnotes: 

FN1 Title I.--Income Tax.  

Part I.--On Individuals.  

Sec. 2. (a) That, subject only to such exemptions and deductions as are hereinafter allowed, the net income of 
a taxable person shall include gains, profits, and income derived, * * * also from interest, rent, dividends, 
securities, or the transaction of any business carried on for gain or profit, or gains or profits and income 
derived from any source whatever: Provided, that the term 'dividends' as used in this title shall be held to 
mean any distribution made or ordered to be made by a corporation, * * * out of its earnings or profits 
accrued since March first, nineteen hundred and thirteen, and payable to its shareholders, whether in cash or 
in stock of the corporation, * * * which stock dividend shall be considered income, to the amount of its cash 
value. 

FN2 Moody's p. 1544; Commercial and Financial Chronicle, vol. 94, p. 831; vol. 98, pp. 1005, 1076. 

FN3 Moody's, p. 1548; Commercial and Financial Chronicle, vol. 94, p. 771; vol. 96, p. 1428; vol. 97, p. 
1434; vol. 98, p. 1541. 

FN4 Moody's, p. 1547; Commercial and Financial Chronicle, vol. 97, pp. 1589, 1827, 1903; vol. 98, pp. 76, 
457; vol. 103, p. 2348. Poor's Manual of Industrials (1918), p. 2240, in giving the 'comparative income 
account' of the company, describes the 1914 dividend as 'stock dividend paid (200 per cent.)--$2,000,000,' 
and describes the 1917 dividend as $3,000,000 special cash dividend.' 

FN5 See Some Judicial Myths, by Francis M. Burdick, 22 Harvard Law Review, 393, 394-396; The Firm as a 
Legal Person, by William Hamilton Cowles, 57 Cent. L. J., 343, 348; The Separate Estates of Non-Bankrupt 
Partners, by J. D. Brannan, 20 Harvard Law Review, 589-592. Compare Harvard Law Review, vol. 7, p. 426; 
vol. 14, p. 222; vol. 17, p. 194. 

FN6 The hardship supposed to have resulted from such a decision has been removed in the Revenue Act of 
1916 as amended, by providing in section 31b (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 6336z) that 
such cash dividends shall thereafter be exempt from taxation, if before they are made all earnings made since 
February 28, 1913, shall have been distributed. Act Oct. 3, 1917, c. 63, § 1211, 40 Stat. 338, Act Feb. 24, 
1919, c. 18, § 201(b), 40 Stat. 1059 (Comp. St. Ann. Supp. 1919, § 6336 1/8 b). 
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FN7 Compare Rugg, C. J., in Tax Commissioner v. Putnam, 227 Mass. 522, 533, 116 N. E. 904, 910 (L. R. 
A. 1917F, 806): 'However strong such an argument might be when urged as to the interpretation of a statute, 
it is not of prevailing force as to the broad considerations involved in the interpretation of an amendment to 
the Constitution adopted under the conditions preceding and attendant upon the ratification of the forty- 
fourth amendment.' 

FN8 Compare Rugg, C. J., Tax Commissioner v. Putnam, 227 Mass. 522, 524, 116 N. E. 904, 910 (L. R. A. 
1917F, 806): 'It is a grant from the sovereign people and not the exercise of a delegated power. It is a 
statement of general principles and not a specification of details. Amendments to such a charter of 
government ought to be construed in the same spirit and according to the same rules as the original. It is to be 
interpreted as the Constitution of a state and not as a statute or an ordinary piece of legislation. Its words must 
be given a construction adapted to carry into effect its purpose.' 

FN9 'It is our duty, when required in the regular course of judicial proceedings, to declare an act of Congress 
void if not within the legislative power of the United States; but this declaration should never be made except 
in a clear case. Every possible presumption is in favor of the validity of a statute, and this continues until the 
contrary is shown beyond a rational doubt. One branch of the government cannot encroach on the domain of 
another without danger. The safety of our institutions depends in no small degree on a strict observance of 
this salutary rule.' The 'Sinking Fund Cases, 99 U. S. 700, 718, 25 L. Ed. 496 (1878). See also Legal Tender 
Cases, 12 Wall. 457, 531, 20 L. Ed. 287 (1870); Trade Mark Cases, 100 U. S. 82, 96, 25 L. Ed. 550 (1879). 
See American Doctrine of Constitutional Law by James B. Thayer, 7 Harvard Law Review, 129, 142.  

'With the exception of the extraordinary decree rendered in the Dred Scott Case, * * * all of the acts or the 
portions of the acts of Congress invalidated by the courts before 1868 related to the organization of courts. 
Denying the power of Congress to make notes legal tender seems to be the first departure from this rule.' 
Haines, American Doctrine of Judicial Supremacy, p. 288. The first legal tender decision was overruled in 
part two years later (1870), Legal Tender Cases, 12 Wall. 457, 20 L. Ed. 287; and again in 1883, Legal 
Tender Case, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. Ed. 204.  

'It is but a decent respect due to the wisdom, the integrity and the patriotism of the legislative body, by which 
any law is passed, to presume in favor of its validity, until its violation of the Constitution is proved beyond 
all reasonable doubt.' Ogden v. Saunders, 12 Wheat. 213, 269, 6 L.Ed. 606.  
   
   
  

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q06.095-06.096.htm (20 of 20) [1/8/2007 7:59:55 AM]



Date of Download: Sep 14, 2001

Ficalora v. CIR,  751 F.2d 85 (2nd Cir. 1984) 

United States Court of Appeals, 

Second Circuit. 

Alfred FICALORA, Appellant, 

v. 

COMMISSIONER OF INTERNAL REVENUE, Appellee. 

No. 236, Docket 84-4059. 

Decided Dec. 13, 1984.

Individual appealed decision of the United States Tax Court, Dawson, J., adopting order of Gussis, Special 
Trial Judge, determining a deficiency in federal income taxes and additions to the tax.   The Court of Appeals, 
Clarie, Senior District Judge, sitting by designation, held that:  (1) there is constitutional and statutory 
authority to impose an income tax on individual persons and to impose additions and for failure to file a 
proper return and for failure to make timely payments;  (2) argument that term "income" had no defined 
meaning and was unconstitutionally vague and indefinite as regards wages was without merit;  and (3) 
sanctions would not be imposed for frivolous appeal. 

Affirmed. 

Before OAKES and WINTER, Circuit Judges, and CLARIE, District Judge  [FN*]. 

FN* Honorable T. Emmet Clarie, Senior United States District Judge for the District of Connecticut, sitting 
by designation. 

CLARIE, Senior District Judge. 

Alfred Ficalora appeals from a decision of the United States Tax Court, Dawson, J., determining, for the 
calendar year 1980, a deficiency in the amount of $10,013.09 and additions to tax of $606.55 and $526.05 
under Sections 6651(a)(1) and 6653(a)(1) of the Internal Revenue Code of 1954 (26 U.S.C.), respectively.   
Having found the appellant's many claims to be without any merit, we affirm the decision of the United States 
Tax Court. 

BACKGROUND

Alfred Ficalora filed a document with respect to his tax liability for 1980 on which he reported taxable 
income in the amount of $6,465.00.   During the taxable year 1980, the appellant was employed by the New 
York Telephone Company.   The document filed by Ficalora became the subject of an Internal Revenue 
Service audit.   As a result of that audit, the Commissioner adjusted the taxpayer's gross income to include 
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$2,614.00 in interest income and $343.00 in dividend income, and to reflect the disallowance of $27,219.00 
in business expense deductions and the allowance of a $1,000.00 credit for a personal exemption.   Based on 
these adjustments, the Commissioner determined that the taxpayer owed a deficiency of $10,013.09.   The 
Commissioner further found that as the document filed by the taxpayer did not constitute a tax return within 
the meaning of the Internal Revenue Code, the taxpayer is liable for an addition to tax under Code Section 
6651(a)(1) in the amount of $606.55 for failure to file a return.   The Commissioner also determined that the 
underpayment in tax was due either to the taxpayer's negligence or his intentional disregard of rules and 
regulations, and, therefore, assessed an addition to tax under 26 U.S.C. § 6653(a) in the amount of $526.05. 

A notice of deficiency reflecting these determinations was sent to the taxpayer on June 2, 1983.   Ficalora 
thereupon filed a petition with the Tax Court seeking a redetermination of the deficiencies and additions to 
tax assessed against him by the Commissioner.   In this petition, and other documents filed with the Tax 
Court, the taxpayer asserted various legal arguments, including, inter alia, the contentions that wages do not 
constitute taxable income within the meaning of the Internal Revenue Code or the United States Constitution, 
that the withholding statutes are unconstitutional, and that the additions to tax, provided in Code Sections 
6651(a)(1) and 6653(a)(1), are unconstitutional. 

The Commissioner moved to dismiss the appellant's petition, pursuant to  Rules 34(b) and 40 of the Rules of 
Practice and Procedure of the United States Tax Court, on the ground that the taxpayer had alleged no 
justiciable error with respect to the determination and had asserted no justiciable facts in support of the 
petition.   The Tax Court granted that motion and sustained in full the deficiency and additions to tax asserted 
against the taxpayer. 

Through this appeal, the appellant has attempted to launch a broadly based attack on the authority of both the 
Courts and the Congress to impose and collect a tax on his income for the taxable year 1980. 

DISCUSSION

I. Constitutional Authority to Impose An Income Tax on Individuals 

We first address ourselves to the appellant's contention that neither the United States Congress nor the United 
States Tax Court possess the constitutional authority to impose on him an income tax for the taxable year 
1980.   Appellant argues that an income tax is a "direct" tax and that Congress does not possess the 
constitutional authority to impose a "direct" tax on him, since such a tax has not been apportioned among the 
several States of the Union.   In support of his argument, appellant cites Article I, Section 9, clause 4 of the 
United States Constitution which provides that: 

"No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or 
Enumeration herein before directed to be taken."

He also relies on the case of Pollock v. Farmer's Loan and Trust Co., 157 U.S. 429, 15 S.Ct. 673, 39 L.Ed. 
759 (initial decision), 158 U.S. 601, 15 S.Ct. 912, 39 L.Ed. 1108 (decision on rehearing) (1895), wherein the 
United States Supreme Court held that a tax upon income from real and personal property is invalid in the 
absence of apportionment. 

In making his argument that Congress lacks constitutional authority to impose a tax on wages without 
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apportionment among the States, the appellant has chosen to ignore the precise holding of the Court in 
Pollock, as well as the development of constitutional law in this area over the last ninety years. While ruling 
that a tax upon income from real and personal property is invalid in the absence of apportionment, the 
Supreme Court explicitly stated that taxes on income from one's employment are not direct taxes and are not 
subject to the necessity of apportionment. Pollock v. Farmer's Loan and Trust Co., 158 U.S. at 635, 15 S.Ct. 
at 919.   Furthermore, the Sixteenth Amendment to the United States Constitution, enacted in 1913, provides 
that: 

"The Congress shall have the power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several States, and without regard to any census or 
enumeration."

Finally, in the case of New York ex rel. Cohn v. Graves, 300 U.S. 308, 57 S.Ct. 466, 81 L.Ed. 666 (1937), the 
Supreme Court in effect overruled Pollock, and in so doing rendered the Sixteenth Amendment unnecessary, 
when it sustained New York's income tax on income derived from real property in New Jersey.   Id. at 314-
15, 57 S.Ct. at 468-69.   Hence, there is no question but that Congress has the constitutional authority to 
impose an income tax upon the appellant. 

II. Statutory Authority to Impose an Income Tax on Individuals and Definition of Taxable Income 

The appellant contends that "[n]owhere in any of the Statutes of the United States is there any section of law 
making any individual liable to pay a tax or excise on 'taxable income.' "   He also claims that there is no law 
or statute which imposes on him certain additions to income tax due.   The essence of the appellant's 
argument is that 26 U.S.C. § 1 does not impose a tax on any individual for any stated period of time;  rather, 
it imposes a tax on an undefined:  "taxable income". 

Section 1 of the Internal Revenue Code of 1954 (26 U.S.C.)  (hereinafter the Code) provides in plain, clear 
and precise language that "[t]here is hereby imposed on the taxable income of every individual ... a tax 
determined in accordance with" tables set-out later in the statute.   In equally clear language, Section 63 of the 
Code defines taxable income as "gross income, minus the deductions allowed by this chapter ...", gross 
income, in turn, is defined in Section 61 of the Code as "all income from whatever source derived, including 
(but not limited to) ...:  (1) Compensation for services ...".  Despite the appellant's attempted contorted 
construction of the statutory scheme, we find that it coherently and forthrightly imposes upon the appellant a 
tax upon his income for the year 1980. 

Sections 6651(a)(1) and 6653(a)(1) of the Code impose additions to the income tax due and owing for failure 
to file a proper return and for failure to make timely payments, respectively.   The appellant claims that the 
Congress lacks the constitutional authority to enact such additions to tax. He also contends that there are no 
laws or statutes which impose on him any additions to tax.   The constitutionality of Congress' enactment of 
tax penalties, such as §§ 6651(a)(1) and 6653(a)(1), has been upheld by the Supreme Court.   See Helvering v. 
Mitchell, 303 U.S. 391, 399, 58 S.Ct. 630, 633, 82 L.Ed. 917 (1938); Oceanic Steamship Navigation Co. v. 
Stranahan, 214 U.S. 320, 339, 29 S.Ct. 671, 676, 53 L.Ed. 1013 (1909).   These sections, on their face, by 
their clear language, impose additions to tax on the appellant for failing to file a proper return and for failing 
to make timely payment of his income tax due.   Accordingly, there is no merit to the appellant's contention 
that there is no constitutional authority for these provisions and that there are no laws or statutes which 
impose additions to tax on him. 
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III. "Income" 

Lastly, the appellant asserts that the term "income", as used in the taxing statutes, has no defined meaning and 
is unconstitutionally vague and indefinite.   As discussed above, Section 61 of the Code defines gross income 
as "all income from whatever source derived".   Even if we were to assume, arguendo, that this phrase is 
somehow vague or indefinite, Section 61 of the Code specifically cites "[c]ompensation for services ..." as a 
concrete example of what is meant by the term income.   The wages which the appellant received for his 
services rendered to New York Telephone in taxable year 1980, fall squarely within the definition of income 
contained in Section 61(a)(1) of the Code.   The appellant's argument that the term "income", as used in the 
Code, is unconstitutionally vague and indefinite, is totally without merit. 

IV. Imposition of Sanctions 

The Commissioner of Internal Revenue argues forcefully for the imposition of sanctions in this appeal.   
However, the determination of whether to impose such sanctions is reserved to the discretion of this Court.   
As this is the appellant's first appeal of the issues presented in this case, and because this Court has not 
heretofore explicitly ruled on the issues raised, however clear their resolution may be, we will not impose 
sanctions upon the appellant. 

CONCLUSION

For the reasons set forth above, we affirm the decision of the United States Tax Court.  
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Lonsdale v. CIR,  661 F.2d 71 (5th Cir. 1981) 

United States Court of Appeals, 

Fifth Circuit. 

Eugene M. LONSDALE, Sr. and Patsy R. Lonsdale, Petitioners-Appellants, 

v. 

COMMISSIONER OF INTERNAL REVENUE, Respondent-Appellee. 

No. 81-4215 

Summary Calendar. 

Nov. 12, 1981.

Eugene M. Lonsdale, Sr., pro se. 

John F. Murray, Acting Asst. Atty. Gen., Richard Farber, Philip I. Brennan, Attys., Tax Div., U. S. Dept. of 
Justice, Alfred C. Bishop, Jr., Chief, John Menzel, Director, Tax Litigation, I. R. S., Washington, D. C., for 
respondent-appellee. 

Appeal from the Decision of the United States Tax Court. 

Before GEE, GARZA, and TATE, Circuit Judges. 

PER CURIAM: 

Mr. and Mrs. Eugene Lonsdale appeal from an adverse judgment rendered by the Tax Court in their suit 
contesting deficiencies determined by the Commissioner in their income tax payments for the years 1976 and 
1977.  As their only arguments for reversal are purely legal ones and extremely broad, the facts of their case 
need not be detailed.[FN1] 

As nearly as we can tell from their pro se brief, these arguments are two, or possibly three, in number.  The 
first category of contentions may be summarized as that the United States Constitution forbids taxation of 
compensation received for personal services.  This is so, appellants first argue, because the exchange of 
services for money is a zero-sum transaction, the value of the wages being exactly that of the labor exchanged 
for them and hence containing no element of profit.  This contention is meritless.  The Constitution grants 
Congress power to tax "incomes, from whatever source derived ...." U.S.Const. amend. XVI.  Exercising this 
power, Congress has defined income as including compensation for services.  26 U.S.C. § 61(a)(1).  Broadly 
speaking, that definition covers all "accessions to wealth."  See Commissioner v. Glenshaw Glass Co., 348 U.
S. 426, 431, 75 S.Ct. 473, 477, 99 L.Ed. 483 (1955).  This definition is clearly within the power to tax 
"incomes" granted by the sixteenth amendment. 
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Appellants next seem to argue, in reliance on Pollock v. Farmers Loan & Trust Co., 157 U.S. 429, 15 S.Ct. 
673, 39 L.Ed. 759 (1895), and other authority, that, so understood, the income tax is a direct one that must be 
apportioned among the several states.  U.S.Const. art. I, sec. 2.  This requirement was eliminated by the 
sixteenth amendment. 

Finally, appellants argue that the seventh amendment to the Constitution entitles them to a jury trial in their 
case.  That amendment, however, extends only to "suits at common law ...." This is not such a suit. Mathes v. 
Commissioner of Internal Revenue, 576 F.2d 70 (5th Cir. 1978). 

Appellants' contentions are stale ones, long settled against them.  As such they are frivolous.  Bending over 
backwards, in indulgence of appellants' pro se status, we today forbear the sanctions of Rule 38, Fed.R.App.
P.  We publish this opinion as notice to future litigants that the continued advancing of these long-defunct 
arguments invites such sanctions, however. 

AFFIRMED. 

FN1. Appellants appear before us pro se advancing, under many and diffuse headings, arguments partly legal 
and partly theological.  The latter, being beyond our special competence or jurisdiction, we are unable to 
consider.  We have, however, sought faithfully to synthesize their legal arguments from the numerous and 
somewhat overlapping contentions made in their brief.  These we discuss. 
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Congressional Record Quotes

The following quotes are from the summer of 1909 and are the income tax debates taken from the 
Congressional Record. The evidence shows the legislative intent and the understanding of the 
people as to the purpose of the proposed income tax. That purpose being that only net income 
from personal property or net income from real property was to be taxed by the authority of the 
amendment. Wages and salaries were by design, outside the scope of the 16th Amendment16th 
Amendment.

 

Mr. BAILEYBAILEY. But knowing, as we all do know, that it is necessary for the Government 
to raise a vast sum of money to support its administration, my judgement is that a large part of 
that money ought to be raised from the abundant incomes of prosperous people rather that from 
the backs and appetites of people who, when doing their best, do none too well. 44 Cong. 
Rec.1351 (1909).

 

Mr. BACON. I do not propose now to enter during the debate of the details, but I wanted to bring 
the attention of the Senator from Iowa to the fact that, with some of us a least , the common 
ground upon which we base the advocacy of an income-tax law is not that there shall be an 
increase of revenue, as was suggested by the Senator from Rhode Island in his speech on 
Monday, but that even if there should be no increase of revenue it may be so readjusted through 
the enactment of an income-tax law that a large part of the burden of the revenue may fall where 
it does not now rest, upon the wealth of the country, and that it may be taken off where it now 
rests in such an intolerable burden, from the masses of the people, destroying their efforts to 
secure a comfortable living for themselves and their families. 44 Cong. Rec. 1429 (1909).

Mr. BACONBACONBACON. I confess that when the Senator from Iowa rose in his place this 
morning to advocate an income tax, I expected to hear a most instructive and, to me, a most 
gratifying disquisition upon the suggestion that the income tax was one which should be laid and 
which should have its greatest foundation in the great necessity to shift the burden of taxation 
from the shoulders of the ordinary consumers, those who are so little able to bear it, and should 
rest it in part, at least, so far as the machinery and the constitutional power of this Government 
may permit, upon the shoulders of those who have the great wealth of the country and who, under 
our peculiar system of government, bear no appreciable part in the support of the Government 
resting upon consumers and being almost per capita, regardless of the wealth and ability of the 
respective citizens to bear each his part.

Therefore, I desired to ask the Senator from Iowa whether of not, in his judgment, the ground for 
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the imposition of the income tax in this particular juncture was rested upon the necessity for an 
additional revenue, or whether it was rested upon the importance of shifting the burden of 
taxation from the great masses of consumers, so far as we may be able to do it, to rest it in part, at 
least, upon the shoulders of those who have the wealth of the country. I wanted to know which, in 
the opinion of the Senator from Iowa, is the more important consideration, he having given his 
entire time to the one and having entirely omitted the other. 44 Cong. Rec. 1429 (1909).

Mr. BROWNBROWN. It is the theory of the friends of the income-tax proposition that property 
should be taxed and not individuals. I do not believe the fathers ever contemplated that income 
taxes must be apportioned according to population, but the courts have said that they did. I am 
here to-day presenting an amendment to the Constitution which will compel the courts to 
announce the contrary doctrine. 44 Cong. Rec. 1570 (1909).

 

Mr. BORAHBORAHBORAH (Quoting from the biography of John Sherman). 

While the expenses of the National Government are largely caused by the protection of property, 
it is but right to require property to contribute to their payment. It will not do to say that each 
person consumes in proportion to his means. That is not true. Everyone can see that the 
consumption of the rich does not bear the same relation to the consumption of the poor that the 
income of the one does to the wages of the other * * * As wealth accumulates this injustice in the 
fundamental basis of our system will be felt and forced upon the attention of Congress. 44 Cong. 
Rec. 1680 (1909).

Mr. BORAHBORAHBORAH. But if it be true that we must continue to do so, upon what basis 
and upon what theory can men say that the whole burden should rest upon the men who pay 
practically as much when worth $500 as the man who is worth $500,000,000? Take a part of the 
burdens off the backs and appetites of men and put it upon the purses of those who will never 
miss it, those who enjoy the pomp and circumstances of glorious war—without the war. 44 Cong. 
Rec. 1683 (1909).

 

Mr. BAILEYBAILEY. Although it is not pertinent to this discussion, I have no hesitation in 
declaring that a tax on any useful occupation can not be defended in any forum of conscience or 
of common sense. To tax a man for trying to make a living for his family is such a patent and 
gross in justice that it should deter any legislature from perpetrating it.

I do not hesitate to say that every occupation tax in America ought to be repealed, because it is a 
tribute exacted by sovereignty from a man because of his effort to make a living for himself and 
his family. I do, however, heartily subscribe to the tax upon corporate franchises, because they are 
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the creations of the State and often possess a tremendous value. A franchise of any corporation is 
valuable. If it were not, the incorporators would not seek it. The value of many has never yet been 
measured in dollars. Therefore, when the State creates a corporation and endows it with faculties 
that are so valuable, it should be taxed. 44 Cong. Rec.1702 (1909).

 

Mr. BAILEYBAILEY. The rights protected by the Federal Government are as essential. And I 
might also say as sacred, as those protected by the States. If the States lay the cost of the 
protection which they afford upon the property of men, why should not the Federal Government 
do likewise? Why is it more just to compel men to contribute according to their wealth to support 
the state administration than it is to compel them to support the federal administration?

I go further than the Senator from Idaho has gone. I believe not that wealth ought to supplement 
the tax which consumption pays, but I believe wealth ought to bear it all. I think it is a monstrous 
injustice for the law to compel any man to wear a suit of clothes and then tax him for buying it. I 
think it is not right, when God made us hungry, and in obedience to His law we are compelled to 
appease our appetite, to charge us because we must keep could and body together by taking food. 
I believe that the Government ought no more to tax a man on what he is compelled to eat and 
wear than it ought to tax him on the water he drinks or upon the air he breathes. I believe that all 
taxes ought to be laid on property and none of it should be laid upon consumption.

Mr. President, there is one addition to the property tax that I would make. I would compel a man 
whose earning power from brain exercised in one of the professions or from inventive genius is 
great to pay on his income beyond a certain point. When a lawyer like the Senator from New 
York can earn at the bar, of which I am glad to say he is the honored head, $150,000 every year, I 
think he ought to be made to pay the Government a tax on that earning power, because in taking 
from him the small tribute which the law exacts we subtract no comfort from his home. I believe 
that any man in law or medicine or any other employment in life who exhibits an earning capacity 
far beyond the necessities of his home ought to be compelled to pay the Government which 
protects him in the exercise of his talents and in the accumulation of this wealth. He ought to be 
willing to pay, and I am willing that he should be made to pay. But save and except only this 
earning capacity of talent or of genius, I would lay every dollar’s worth of the Government tax 
upon the property of men and not upon the wants of men.

None of us, except the simple Democrat of the old-fashioned school, have all we want, but many 
of us have all we need. After we have satisfied our needs, then the Government has a right to take 
its toll. 44 Cong. Rec. 1702 (1909).

 

Mr. BAILEYBAILEY. If the Senator from Rhode Island will go back to the earlier and the better, 
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the simpler, and happier days of this Republic and retrench these expenses, I will agree to 
withdraw the income-tax proposition. In other words, if he will lift the burden under which the 
toiling and consuming masses are stooping to-today, I will not quarrel with him about how he lifts 
it. I protest against the injustice which lays upon the people who toil, and who toil, thank God, 
without much complaint, this enormous burden of a billion dollars every year. 44 Cong. Rec. 
2334 (1909).

Mr. BAILEYBAILEY. I not only would make it better in that I would make the duties lower, but 
I would make it better still in that I would lift from the backs and the appetites of the toiling 
millions of this Republic and lay a large part of the burden of this Government upon the incomes 
of those who could pay the tax without the subtraction of a single comfort from their homes. 44 
Cong. Rec. 2455 (1909).

 

Mr. BAILEYBAILEY. Gentlemen, go ask them; put it to them. Do you believe they are truthful 
men? Ask them how the vote would stand, and they will answer you as I now declare, that nine 
men out of every ten believe this is a wise and a just and an equal system of taxation. If it is, you 
may postpone it, but that is all you can do. You can not ultimately defeat it. You have no chance 
to reduce the expenditures of the Government, and therefore your only chance to meet these 
enormous and increasing expenditures is to lay a part of the burden upon the incomes of the rich. 
44 Cong. Rec. 2455 (1909).

Mr. CUMMINSCUMMINSCUMMINS. The issue, Senators, is plain and simple. I do not intend 
to hide behind any technicalities. I do not intend to be disturbed by mere names. I intend, if I can, 
to penetrate to the very heart of the thing; and I want to begin what I have to say by making it 
clear that the income-tax amendment proposed by the Senator from Texas [Mr. BAILEY] and 
myself rests as a burden only upon those natural and artificial persons with incomes of more than 
$5,000; but the income tax presented by the Finance Committee, and explained so clearly by the 
Senator from California [Mr. FLINTFLINT], rests upon the incomes of all the stockholders of our 
corporations, whether such stockholders be rich or poor, with little or great incomes, and upon 
many members of insurance companies, without regard to their ability to bear these additional 
burdens.

....This tax proposed by the committee is not fair; it is not equal; it does not distribute the burdens 
of government as they ought to be distributed; it does not put upon the shoulders of those who can 
best bear the weight of this great structure; but, without any regard to ability to pay or bear, it puts 
the burden on a certain class of men, namely, those who have invested their capitol in the stock of 
corporations. 44 Cong. Rec. 3955 (1909).
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Mr. CUMMINSCUMMINSCUMMINS. Senators, I can not conceive how there can be objections 
to the justice of an income-tax law. It places the burdens where they belong; it discards 
unproductive property and unprofitable labor, and exacts but a small percentage of gains and 
profits and earning actually received. It is impossible to conceive of any injustice in taking a little 
part of a surplus in hand over and above a most liberal allowance for the maintenance of a family. 
It exacts not a penny that is in fact needed for either the necessities, the comforts, or the luxuries 
of life. 44 Cong. Rec. 3969 (1909).

Mr. CUMMINSCUMMINSCUMMINS. It is, with this difference: In the amendment I propose if 
the total income of the shareholder does not reach $5,000, he is then not taxed. It preserves the 
central, fundamental idea of an income tax. In the case proposed by the committee, if a poor devil 
has 1 share of stock in a corporation, and it is all the income he has, he is nevertheless taxed. My 
desire is to relieve the incomes of men to the extend necessary to maintain their families, to 
support and educate their children, because I believe that they owe a higher duty to their families 
than they owe to the Government. 44 Cong. Rec. 3975 (1909).

Mr. BORAHBORAH. In the first place, I do not claim that an income tax is a panacea for all the 
evils that afflict the race. I do not claim that it will adjust all the iniquities of taxation. I only 
claim that it will reach that class of wealth which to-day does not in my judgment pay its 
proportion of taxation, and will reach that class of wealth which can not shift the tax to the 
consumer. 44 Cong. Rec. 3997 (1909).

 

Mr. BAILEY. I believe that in earning an income by personal service every man consumes a part 
of his principal, and that fact ought always to be taken into consideration. The man who has his 
fortune invested in securities may find in a hundred years, if he spent his income, that fortune still 
intact, but the lawyer or the physician or the man engaged in other personal employment is 
spending his principal in earning his income. That fact ought under every just system of income 
taxation to be recognized and provided against. 44 Cong. Rec. 4007 (1909).

Mr. NEWLANDS. Our legislation, both with reference to revenue and publicity, should be 
concentrated upon those forms of wealth that have become most oppressive and upon those forms 
of wealth with reference to which the greatest abuses have existed; those forms of lawless wealth 
that have brought the law-abiding wealth of the country itself into discredit. There will be no 
difficulty in raising ample revenue from such sources. 44 Cong. Rec. 4048 (1909).
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