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- We have attached a copy of a Notice from the Office of
Chief Counsel,.Tax Litigation Division, that is being issued to
all field offices. The Notice authorizes trial attorneys to

___concede Jjoint filing status in substitute for return cases (IRC
8020(b)) in whioh no separate return was ever filed by either
spouse. The recent ruling in Millsap, 91 TC No. 58, and other
administrative considerations are cited as factors weighing in
this decision.

) As 8 result of recent discussions on this issue and the
attached Notice, we will now allow joint filing status on all
substitute for return cases, whether or not a Notice of Defi-
ciency has been issued. The only two exceptions apply to :
cases in which: 1) the taxpayer has filed a petition with the
U.8. Tax Court, or 2) one or both spouses previously filed
separate returns. In the former case, we no longer have juris-
diction over the taxpayer’s return. In the latter situation,
the joint filing restriotions of IRC 6013(B), as discussed in
our memorandum of October 24, 1988, will apply.

While these guidelines will help to resolve current
inventories, future guidance will be provided regarding
clains for refund on previous deniale of.Joint filing status.

If you have any guestions, please have a member of your
staff contact Duke Lokka (EX:E:I) of my staff at FTS 666-6474
or Lois Rerley (CO:0:SC) in Collection at ¥TS 343-9673,
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Joint Return Election-
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Subject: substitute for Return Proaran Cancellation Date:

k)

II.

111,

Iv.

Purpose: This Notice is to advise all field offices of the
new position of the office regarding the election of doint
return status by married taxpayers who failed to file any
income tax returns prior to the filing of joint returns.

Effective Date: Upon Issuance

gn;xgn;_zglixiggz Married taxpayers who file an original
joint return prior to the submission of a case for decision
are entitled under I.R.C. § 6013 (a) to the benefit of joint
rates if no separate return has been filed by the taxpayers
prior to the joint return filing. Neither the preparation
of a return by the Commissioner on behalf of a taxpayer
(under I.R.C. § 6020(b)), nor the issuance of a notice of
deficiency shall serve as a prior return of the taxpayer so
as to invoke the limitations for making of Jjoint alectio
under I.R.C. § 6013(b). .
Backaround: I.R.C. § 6013(b) precludes a warried individual
vwho has filed a separate return for a taxable year from
making a joint return for that year after the due date of
the original return if the conditions set forth in I.R.C.

§ 6013(b)(2) are not met. Although IiR.C. § 6013 (b) does
not specifically address nonfilers, it had bsen the position
of the Service and was held in , B4
T.C. 1364 (1970), aff'd on this issue, 487 F.2d 36 (7th Cir.
1973), that taxpayers who fail to file any return until
after the limitation periods set forth in I.R.C.

§ 6013(b)(2) are precluded:by I.R.C. § 6013(b)(2) from
obtaining joint return benefits. Until
Commissionsx, 86 T.C. 433 (1986), aff'd on thi , 851
¥.2d4 1492 (D.C. Cir. 1988), the Tax Court had followed the
Durovic rule for approximately 16 years.

piscussiont In Durcvic, the Tax Court based its denial of
Joint rates upon an equitable concept and not upon a
statutory requirement. By its literal terms, I.R.C.

§ €013(b) only applies where the taxpayer has previously
elected separated rates by filing separate returns.
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John Turner
So, a year after the first memo, they concede.  Because of customer relations (fairness was the issue) they decide they must not abridge a person's right to file a return after the Service has assessed via SFR such that that person cannot claim an exemption for their spouse (married filing joint status).  They would no longer be able to count on the dummy return all by itself to support a court challenge to an SFR.  The sad thing is that they devised the current game-plan: the dummy return, the signed RAR with supporting documents (W-2's), & the NOD will constitute "a prima facie return" prepared by the Service.  They do NOT go through these hoops for 6020(b) of BMF returns.

John Turner
The judge caught them trying to go both ways and put his foot down.  The judge said that the court erred in Durovic and the new IRS aggressiveness helped point this out, since IRS was trying to use Durovic when it suited them and use cases contrary to Durovic when that suited them too.
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1in Phillipe. the Tax Court overruled purevie and held
chat & caxpayer who falls to f£ile income tax returns prior
to the {ssuance of the statutory notice of aeticiency for
the tax years involved is not procludcd from ocbtaining the

" prior return nas been filed for either the taxpayer or his
spouse. In 89 nolding, the Tax court and the cirouit court

1
statutory language of I.R.C. § 6013 suggest that the right
to make & 4oint return is not atfected bY the 1imitations of
I.R.C. § 6013 (b) vhere no return has been provlously filed
for married taxpayers. subsequent to the Tax court epinion
put prior to the circult court opinion in Phillips, o
Tenth ¢ircuit in sngngnggg Ya gm:,“igng;, 804 r.24 125
(1oth cir. 1986) concluded that & married taxpayer wag
procludod from £iling & joint return where the Comnissioner
f£iled oOn taxpayer's pehalf (using married 2iling separately
rates) returns under I.R.C. § 6020(b)-

In MSHM‘. 91 T.C. No. 88 (NO¥. 22,
1988), the Tax court revisited the fact situation of
. There, the Tax Court concluded that I.R.C.

§ 6020 (p) returns praparod py the conmissioner on .

tlxpayer'l pehalt Ao not constitute "upu'at." returns for

purposes of I.R.C. § 6013 (p). Thus it declined to follov
and held that I.R.C. [ ] 6020(P) returns prupared

by the Conmissionex do not preclude & taxpayer grom

obtaining the penetit ot joint rates under L.R.C. § 6023

Although we have some concern with the reasoning of the
courts in and Milleap. there is support  for the
decision in those cases that taxpayers should have an
initial opportunity to makend 2iling status election. This
is hecause the decision does comport with the language ot

t

either spouse. Therefore, in 1ight of the reasons noted, we °

will acquiesce to the noldings in
the rat onales of. and

following those decisions) will no longer pe argued b
Counsel. Rather, the 1imitations under I.R.C. § 6013 »
will only he invoked where the taxpayer or his/her spouse

has prev ously filed & separate return for the year in
issue. ’
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John Turner
"We have some concern..."  Yes, they should have had concern because their little game was somewhat exposed: a "dummy" return was rendered not to be a valid return within the meaning of 6020(b).


