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The Service's policy to not allow a_joint filing election more than 3_years
from the original date of the return if either an SFR assessment has been
made, or a 90-day letter proposing assessment has been issued, continues to

.. generate concern from the district offices. While we share the concerns,
we are following the established policy and will continue to do so until
there is a change.

Attached for your information is a briefing paper we sent to the Regional
Commissioner, Southwest Region, expressing our reservations "about this
policy. This information has also been forwarded to the National Office.
We have been informed the National Office is reconsidering this position.
There are indicators that a change may be made to_ this policy: however, in
the interim we are obligated to contipnue the practice of disallowing the
election of joint filing status under the above conditions.

We would appreciate it if you would communicate this information to your

staff.
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December 2, 1988

Regional Commissioner
Southwest Region

Director C€:4000
Ogden Service Center

Substitute for Return (SFR) -~ Joint Filing (IRC 6013)

This memorandum is intended to provide you with information about a
concern that we have in the SFR area. This concern has been discussed
with Jim Kopidlansky and Jack Miller by Tim Towns of my staff. Kopi has
stated that he will pursue this matter with the National Office
Examination function.

Background: We have previously raised our concern and disagreement with
some of the directions provided on SFR processing in the March 1, 1988,
Joint memorandum from the Assistant Commissioners, Examination and
Collection (Attachments 1 and 2). Our concerns, along with action you
have taken, have had an impact on changing the policy on reconsideration
cases and allowing assessment in undelivered mail cases (Attachments 3,
4 and 5).

The issue of allowing joint filing in certain SFR situations, however,
remains a problem for us. The October 24, 1988, joint memorandum from
the Assistant Commissioners, Examination and Collection (Attachment 6)
restates the position that the issuance of a Notice of Deficiency on an
SFR case will prevent the taxpayer from filing a jJoint return if the
return is filed more than 3 years from the original due date. We have
several reservations about this decision.

Legal Arguments: IRC 6013 provides for taxpayers to elect joint filing
status. IRS 6013(b) limits the changing to a Joint election after a
separate return has been filed (Attachment 7). It is the Service's
position that a separate return prepared by “the Service under IRC
6020(b) constitutes a filed return for purposes of IRC 6013(b)(2). This
position is stated in Revenue Ruling 70-632 (Attachment 8). . Once a
separate return has been filed the taxpayer can only make the change to
Joint filing in this situation if he meets the criteria in 1RC
6013(b)(2). This position was upheld in Durovic vs. Commissioner 54 TC
1364(1970) and in numerous subsequent cases.

NI
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Although there has been some interpretation that IRC 6013(b)(2) implies.
that a joint election cannot be made after 3 years from the due date of

the return, regardless of whether there was an original filing or not,

this is clecarly not the case. Revenue Ruling 72-539 states that a joint

election can be made at any time if the return for the year in question

had never been filed previously (Attachment 9).
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Clearly, IRS is 
applying 6020b to
Form 1040 here.


~2-

Regional Commissioner
Southwest Region

Recently judicial decisions in Phillips vs. Commissfoner 86 TC 433,440
(1986), and Britt vs. Commissioner TC Memo 88-419, Docket No. 663-87,
05-06-88 (Attachments 9 and 10) have held that the return filed under
6020(b) does not constitute a return for the purposes of IRC 6013(b).

Counsel in Western Region on April 22, 1988, issued an opinion that
taxpayers should be allowed to make a joint election on an untimely
filed return as.long as neither spouse has previously filed a return
(Attachment 11). ‘Western Region adopted this position pending direction
from the National Office (Attachment 12).

Problems: The SFR program should have as its ultimate goal the securing
of a correct return and collection of the proper tax. Additionally, we
want to bring taxpayers into voluntary compliance with the tax laws.
Although we may be able to advance the legal argument that the taxpayer
must pay the higher tax resulting from a separate return, does this
support the above objectives?

Currently taxpayers are allowed to file joint returns more than 3 years
from the due date as long as a Notice of Deficiency has not been issued.
This means that a non-filing taxpayer we have either chosen not to
pursue or where we have not yet issued the Notice of Deficiency, gets
the benefit of the Jjoint election, while a taxpayer in the same
situation who has had an SFR Notice of Deficiency issued cannot.

Another possible scenario could be a delinquent taxpayer that has not
filed a return since 1981. Because of the recent National Office
decision not to pursue years 1983 and prior, we would only issue a
Notice of Deficiency on 1984 and subsequent. 1f the taxpayer
voluntarily filed all delinquent returns as Joint returns, we would
allow the joint filing for 1982 and 1983, but not for 1984.

The matter could be further complicated by the recent Mulder wvs.,
Commissioner decision that found our Notice of Deficiency invalid since
we did not make sufficient attempts to locate the most current address
for the taxpayer. We could be faced with a situation where we make an
assessment based on undelivered mail, but subsequently locate the
taxpayer while attempting to collect the TDA. The taxpayer could argue
that we do not have a valid Notice of Deficiency and, therefore, he/she
should be able to make a joint election. .

Under our current reconsideration system, 1if the statutory notice was
not received by the taxpayer, we would allow the taxpayer to provide us
with the required information. There is no policy now on whether we
would allow joint filing in this situation.

E


John Turner
Did you get it?: In Phillips, "the return "filed" under 6020(b) does not constitute a return for the purposes of IRC 6013(b)."

John Turner
Translation: We know we don't have authority to make 1040 returns under 6020(b) or under any other statute, but we simply HAVE TO DO SOMETHING, so we do this to make people so miserable and desperate that they will finally choose to file their own return, "voluntarily".
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Keglional Commissioner
Southwest Region

There 1s currently no procedure to advise taxpayers that 1in SFR
proceedings, once a Notice of Deficiency {s issued, we will not accept a
return with a joint filing election If the return {s more than 3 years past
due. We should Inform the taxpayers in our letters that 1f chey do pot

file a return prior to issuing a Notice of Deficlency, they may be barred
from filing a joint return. i -

There are no guidelines on how we should praocess returns when we will not
allow the joint filfrg election. Procedures need to be developed for the
various situations that may occur. (For example, how 15 a joint return with
additional Income from a spouse not included in our SFR proposal to be
processed in order to ensure consistent handling of taxpayers?)

District office personnel, including problem resolutfon offfcers, have
apprised us of the difficulties they have encountered. We have had
incidents where Ogden has not allowed the joint filing election, but the
district offices have accepted the return and processed an adjustment.
Revenue offfcers have experienced problems in collecting assessments that
are significantly greater than would exist 1f joint filing was allowed.

Summary: There are two different Interpretations of the applicability of
IRC 6013(b) to SFR cases. The Service has chosen to hold to the position
that this section applies to SFR cases, hence a jolnt filing election
cannot be made on returns over 3 years delinquent. There are numerous
problems resulting from thls declision including questions as to how this
deciston assists the Service in accomplishing 1ts goals. Are we collecting
the proper amount of tax? Does this deci{sion warrant the highest degree of
public confidence in our fairness? Does this interpretation of IRC 6013(b)
help us achieve voluntary compliance? What 1is being done to advise the
public of their rights and responsibilities tn this area? We belleve that
this decision {s not in keeping with our mission statement., Furthermore,
there are many unresolved 1ssues that need to be dealt with {f the
Service's position remains that joint elections cannot be made in these
cases. These issues deal primarily with consistency tn approach. -

Recomuendatfon: The above discussed problems could be resolved if the
Service's policy was that IRC 6013(b) applies only to a taxpayer's filed
return, not to Service prepared returns. .

1f you or your staff have any questions regarding the above, please have

them contact Tim Towns at FTS 586-71175, \

Director

Attachments
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John Turner
Interpretation?  Isn't the law supposed say what it means and mean what it says?

John Turner
Service prepared returns? Business returns, like Form 941 ARE Service prepared under 6020(b); 1040's are NOT.  The "Service" is using the words "prepared" and "returns" VERY loosely here.


