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The attached National Office memorandum on the above subject, dated
October 24, 1988, is forwarded for your information.

If there are any questions, please have a member of your staff contact

Rick Bazick on FTS 461-6806 or SAM 208-0027.
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h‘Ation on it, the so called "dummy return." ' Since the Tax Court -
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Substitute for Return Program

This memorandum serves as & follow-up to our joint

memorandum on the Substitute for Return Program (SFR) issued

on March 1, 1988. In that memorandum, we stated our intention
to clarify the issue of joint filing status on SFR cases by
requesting an interpretation from Chief Counsel, while tempo-
rary procedures were provided in the interim. This memorandum
incorporates the opinion of Chief Counsel on the issue, as well
as the recent decision of the U.S. Court of Appeals for the

District of Columbia in Phillips, #87-1398.

Prior to the appellate decision in Phillips, the position
of Chief Counsel has been that™ the statutory provisions of IRC
6013(b) do not prevent the allowance of joint filing status to
qualifying taxpayers after the Notice of Deficiency has been
issued (or separate return f11ed), as long as the following
three conditions are all met: .

1) the joint return is filed within 3 years of the
“original due date of the return (not including extended
“due dates), .

'2) the taxpayers must not file a petition with the u. S.
- Tax Court for .the %eer in: question. and
i 3) the taxpayers must pay tﬁe tax reflected on the joint

-+ return at or before the tine of filing the joint

return.

. The Serv1ce chose not to puraue the IRC 6020(b) 1ssue oo
(regarding what constitutes a valid substitute for return) in - 3

" the Phillips case, and'only appealed the joint filing status ..
;. issue of. IRC 6013(b).to the circuit court.' The only evidence
" of a substitute for return submitted to the Tax Court in- - - @

Phillips was an incomplete Form. 1040 with only entity informa-

found that the "dummy returan" eubmitted elone did not consti-..
tute & substitute for return, no prior separate return had been

-filed by the taxpayer, and nothing in- the case prevented the..

application of joint rates. As a result. the Court of Appeele
founq for the taxpayer. - . . U0 s I .



John Turner
The Service chose NOT to pursue the 6020(b) issue regarding what constitutes a valid substitute for return....Hmmm....You know they would have if they had had a leg to stand on!

John Turner
"Dummy" return (an incomplete 1040), submitted alone, didn't constitute a substitute for return.
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R We believe that a properly prepared SFR gase file,

“including a Form 1040 with only entity informgtion, a complete
examination report, and a Notice of Deficiency, is supportable
in court. Therefore, the jssuance of.a Notice of Deficiency on
a thoroughly prepared SFR case file constitutés a separate fil-
ing, and the limitations on joint filing as i emized in the
second paragraph of this memorandum would be applicable. Other
recent court decisions have supported this position (see
Smalldridge, 86-2 USTC:9764, in which the Tenth Circuit Court
of Appeals upheld a Tax Court decision for the Service; and
Conovitz, 39 TCM 929). Therefore, we will follow the @
guidelines above in all our future preparations of S5FR cases.

We scknowledge that in some circumstances it will be
administratively difficult to resolve joint filing issues,
especially when the return or request arrives toward the end of
the S0-day period or when the return raises other issues not
previously addressed in the Notice of Deficiency! 1Ideally, we
would like to have enough time to be able to review all of the
taxpayer’s information, determine what additional information
might be needed, and prepare a detailed response with enough
remaining time for the taxpayer to petition the Tax Court.

__However, in many cases we do_not_have this lﬁxury.

i
To the extent possible, we should expedite a response to
the taxpayer during the 90~day period, including all related
joint filing status issues (spousal income, joint tax rates,
exemptions) and other alloweble items, and inform the taxpayer
that the statutory period for filing a petition with the Tax
Court has not been, and cannot be, extended by either party.
Reasons for disallowance of unallowable or unsubstantiated
items should be included in our response. If a phone number is
available and there is little time left for the taxpayer to
file a petition, we should c¢all the taxpayer to inform him/her
of ou; deci§iop and follow it up with, a written response.
. : TR N . N l
et " If the taxpayer agrees with our eganinh}ion report and
i. the only outstanding jgsue.is full payment, Collection person—:
_nel 'should contact the taxpayer jimmediately (by telephone, if
7. possible), advising him/her of the amount 'and deadline for
" submitting payment. [ oy
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John Turner
Right before your eyes, they have formulated their strategy for dealing with challenges to SFR "dummy" returns.  Since the court ruled that a dummy return alone would not suffice, now they figure that the dummy return, coupled with the exam report and the NOD, together, will survive court challenges.

John Turner
In other words, it wasn't legal before so we will see if this will "hold up".
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Wed will continue to allow unrestricted joint filing status
prior to issuance of the Notice of Deficiency or the filing of
a separate return. All returns filed under the SFR Progranm,

_whethej before or after issuance of the Notice, should be

screened by Examination for audit potential before processing
and asgessment. The procedures provided in the previous-
memorandum for handling returns filed dur1ng the 90-day perxod
should!still be followed.

Returns filed during the 90-day period require a signed

~~ examination report or waiver of restrictions to be considered

agreed and allow for assessment of tax and penalties. There-
fore, supplemental reports should be used to secure agreements
to reduced tax liabilities in Notice of Deficiency cases.
Where Collection personnel work taxpayer responses, they can
use Examination's supplemental report procedures

We would like to emphasize the importance of training in
the examination of SFR cases because of the multitude of tax @
issues that may arise during our contacts with taxpayers in

this program Since any number of unusual and complex issues

can be:raised on returns filed under the SFR Program, we need

to ensure that front-line personnel ere provided with broad tax

law awareness modules so as to be able to recognize potential
. examination issues and identify euch other compliance problems

as taxlfraud.

Discussxons with the field and other functlons have shown

H that there are inconsistencies in the handling of the statute

of limitations in Substitute for Return cases. We would like
to call your attention to th= fact that, under IRC 6501(b)(3),
the preparation and filing of an SFR return by the Service does @

”; not begin the tolling of the statute of. limitations. The
tgnornalr"a years from filing/2 years from payment"” limitations
.on assessment do not begin until the taxpayer voluntarily files .-

a return or signs an egreement to»a tax ussessnent proposed by. -

hvthe Service.'“

' If you have any questions, please have a nember of your

: eteff contact Duke Lokka in Examination at:FTS 566~ 6474 or LOLs
: Earley 1n Collection at FTS 343- 9673. : i

,’..



John Turner
Yes, when you lie it does tend to raise lots of unusual and complex issues.

John Turner
Direct proof that the SFR assessment is not legal: for instance, when you voluntarily file a 1040, IRS has 3 years to audit and assess any additional tax that they find you may owe.  Here, the "clock" on assessment is not even ticking.  If the SFR was a bona fide return and a legititmate assessment, the clock would tick just as if you had filed it.


