- the reglstratlon 1s transferred.

- F

334 Pa.. 211 SA2d 899 and Leffv. N. Kauf-

man’s Inc,, 1941, 342 Pa. 342, 20 A.2d 786,
139 A.L.R. 267. ‘Applying these principles.

to the case at bar, I find that defendant cor-

poration has’ placed in issue the questxon:
whether a,nyone other than plaintiff Hertz'

has asserted a claim to the certxﬁcate smce
September 23 1946 In v1ew of the spec1ﬁc

......

.....

stock i 1n his own rlght, I beheve 1t 1s not un-
reasona.ble under ‘the c1rcumstances for
defendant corporatxon to require plamtlffs
* to prove the ownershxp of the stock before

[4,5]  The: motlon of defendant for
judgment on the -pleadings is based prima-
rily-tiponri-the ‘theory that the same question
has been already: decided. in the Court of
Common Pleas of Erie County.- The short
answer to thls contentlon is that as far as
is known to this Court, final judgment has
never. been entered in that . proceeding.
Moreover, the nature of the relief requested
here d1ffers, and Horvitz has joined for-
.mally as a. plalntlﬁ in the request for rehef
It is obvious that defendant corporation
cannot legally both deny transfer of reg-
istration and retain the certificate which
Hertz surrendered to it. The other grounds
assigned by defendant need not be discussed
in detail.- - -

regrster transfer of the secunty, the is-
suer must reglster the transfer as re-
quested if

“(a) the security is fully endorsed for -
transfer in conformity with the follow-:
ing section; and

“(b) the issuer has no knowledge of
the unnvhtfulness of the transfer and
no duty to inquire into its rxghtfulness

.- (Section 8403); and .

“(c) proof is submitted of payment or
waiver of any taxes" apphcable to the
transfer or of consent to transfer.
"%(2) Where the issuer has registered
a transfer pursuant to this section, he
is not liable to any person su_ft'ering loss
as a result of such registration.”

“Section 8-403. Duty to Inquire Into
Rightfulness of Transfer.

“(1) Where a security presented for
registration is fully endorsed for trans-
fer, the issuer is under no duty to in-
quire into the rightfulness of the transfer

202. ~ .105 rnnnnAL snrrnr.mnNrc,_,,
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: Defendants were indrcted for conspiracy

to violate immigratmn ‘laws of "the “United’

States;rand ‘they moved to dismiss. The Dis-
trict Court, Oliver Ji-Carteér, J., held that stat-

Wi utory-, .provision-,that any - person;.including

owner, .operator; pilot, master,. commanding
oﬂicer, agent, or consignee of any means of

, transportatron who knowmg that' “he” is in .
Umted States in_violation of law, and knoyv-ﬁ

ing’ or havmg reasonable grounds to beheve
that his last entry into the United States oc-
curred less than three years pnor thereto,
transports, or moves, or attempts to transport

of transportation or othérwise, in furtherance

of such violation of law is subject to certain:

penalties is void under the “void for vague-
ness doctrine” as a, denxal of due process.

Motion granted

1. Criminal Law e:»:s

The essential purpose of the ‘void for
vagueness doctrine” with respect to inter-
pretation of a criminal statute, is to ‘warn
individuals” of the crxmmal consequences
of their conduct.

See publication’ Words and Phrases,-
for. other judicial constructions and defi-
nitions of “Void for Vagueness Doctrine”,

unless he has notice of another claim to
an interest in the security. . T
“(2) The fact that the issuer has mno-

X tice that the registered owner holds the

" security for.a third person or that the

- security is registered in. the name of a -
fiduciary does not create a duty of in-
‘quu'y into the rlghtfulness ‘of the trans-' '
" fer. If, however, the issuer has notice
that the transfer is to the fidueiary in
his individual capacity or that the pro-
ceeds “of the purchase havé been placed i
in the individual account of the ﬁducxary
or are made ‘payable m cash or to the
fiduciary * individually or otherwise has
reason to know that such proceeds are
being used or that the transaction is for
the individual benefit of the fiduciary, the
issuer is under a duty to inquire into
the rightfulness of the transfer.” Uni-
form Commercial Code, American Law
Institute, Final Text Edition, November,
1951. .
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2. Constitutional Law €258
The due process clause of the Sth

amendment to the federal constitution re-’

quires that criminal statutes give due notice
that an act has been made criminal before
it is done. U.S.C.A.Const. Amend. 5.

3. Constitutional Law €258
A statute which either forbids or re-
quires the doing of an act in terms so vague

that men of common 1ntelhgence must

necessanly ‘guess at its meaning and differ
as to its apphcatxon violates the first ‘es-

sential of due process of law. US.CA.

Const. Amend 5

. . 4. Constitutional Law =258 .

A statute challenged as repugnant to
the due process clause of the fifth amend-
ment must be tested on its face, since it is
the statute, not the accusation under it,
that prescribes thé rule to. govern conduct
and warns against transgression. U.S.C.A.
Const. Amend..5.

5. Statutes €=241(1)

Traditionally, criminal statutes have
been strictly construed in favor of the de-
fendant, but that rule is only one of several
factors to be considered as an aid in de-
termining the meaning of the penal laws.

6. Statutes &181(1) -

One of the factors i in con51der1ng crxmx-‘

nal statutes is the .mtent whlch Congress
had in enaetmg the statutes T

7. Constltutlonal Law @348 .

Where .Congress, in proper exercise of
its powers, has’ exhibited clearly the pur-
pose to proscribe certain conduct as crimi-
nal, every réasonable presumption attaches
to the proscrlptxon to require, the courts to
make it effective in accord with the evident
purpose.. . N

- '-’1""""' Fioor ,',-.v') el 7 e .
,.'),,. Il H PN A &

8. Constltutlonal Law <-’;-=70(l)

The presumptlon of vahdlty of a cnmx-
nal . statute is- subject..to limitation that
Jud1c1ary f‘cannot perform a’ legtslatwe
function™ m order to brmg about the pre-
sumed valldlty o

9. Constltutlonal Law @'—'—'3258

Though criminal statute be construed
in sense ‘which best harmonizes with mani-
fest intent and purpose of Congress, and

evils sought to be overcome be given special
attention, and meaning of statute be sought
from a consideration of it as a whole,
terms thereof must so clearly define what
acts clearly are forbidden that men of com-
mon intelligence can determine what ac-

" tions are criminal and what are not, and
otherw1se the statute is so uncertain as to’ _

be unconstltutxonal U S.C.A. Const

Amend T
IO Constltutlonal Law @70(!)

Ambiguities in a erunmal statute are

not to be resolved so as to embrace offenses
not clearly w1th1n the statute. B

1. AllensM e e e i o

' Constitutional Law @258

Statutory provision that any person,
mcludmg owner, operator, pilot, master,
comma.ndmg officer, agent, or consignee of
any means of transportation who knowing

.that “he” is in United States in violation

of law, and knowing or having reasonable
grounds to believe that his last entry into
the United States occurred less than 3
years prior thereto, transports, or moves,
or attempts to transport or move, within
the United States by means of transporta-
tion or otherwise, in furtherance of such

- violation of law is subject to certain penal-

ties is void under the “void for vagueness
doctrine” as a denial of due process. ‘ Im-
migration ‘Act of 1917, §.8, as ‘amended, 8
US.CA...§ 144(a) (2) H U S. C.A Const
Amend 5 o )

RSP (i

Thomas -W. Martin, ‘Asst. U. S. Atty.
Northern D. of Cahforma, Northern D1v -
Orov1lle, Cal, for pla'ntlﬁ o

Wllham T Swelgert San Francxsco,
Cal.; for'Ramon Marquez. » :: &-ii

Franc1s B Dillon, Sacramento, Cal “for
defendants Josefa Holqum de” Cadena,
D1omg:10 Morales-Heredxa, and J'ose Mar-
tlnez-Carrlllo Liituel Toodoreneslorih ‘:a:-';

R N, e
.,.1, Xt R -

OLIVER T CARTER Dlstnct ]udge

- Defendants stand indicted for an alleged
conspiracy to violate the immigration laws
of -the United States, to wit: Section 8 of
the Immigration Act of 1917, as amended,
Public' Law 283, '82nd Congress, 2nd Ses-
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sion, approved March 20, 1952 ;8 I.Z S & " 2i4 220 23 LEd. 563 A statute, ‘which
§ 14.. The xnd1ctment is drav?vn‘ upon exther IOI‘blGS or requlres the domg of afl

theory that ‘ameng, the acts. pro.»cnbed b}g act, in (terms so vague that men of comm0n

P

the statute is. that of knowmgly transpoi"t‘-' mtellxgence must’ neCessanly guess’ at its
""" ot. meaningiand differ as'to its apphcatxon v1o-y
duly admxtted to the gnlted Statejs ﬁby".;tt}I lates the,ﬁ‘ii's;t;essent1al of the due process
unmxgr&tmn oﬁicer ;with the knowledge of law... Connally v. Getieral Construction
that; suchahen last entered vthe Umted Company, 269 UiSs 385 39%;: 46 SiCt.c126,
States less than tﬁrée &eax":slggor ltlgereto. L 70 LEd2 32201 awvin lzidv s 26t I
[1] ‘At the conclusion of the: govern- . “]:4;]r q_)ncstatute_cha}}enged as repugnant
ment’s case defendants moved to_ dismiss . t6. the due process clause of the Flfth
‘the, 1nd1ctment ubon the' igfrpo({hh’zi' % "0"" e Amé:r)ldment ‘must be tested on 1ts face
statute in questxon is, unconst1tutlonai undeg | Eecatfse it is “the statute not ‘the” accusa-
the“tle‘st of the _voxd _fo_r _vagueness”" do‘c'- fion unaer it; that prescnbes the rule to
trine. This constitutional attack is based govern. conduct and warns. agamst trans-
upon the premlse that the meaningof .thi§ gression.” LarnZetta v.. New: Jersey, 306
statute is so umcertain-'as*‘to:iender> the U.S.'451,:453, .591S.Ct." 618, 619,.83 L.Ed.
statute’void3 ° HroneeEiveTqovrondsiZ . 888sn Umted States v. Pétrillo; 332 U.S.1;
'i [2 3] The due process cla‘use Qf ﬂ)é 6.—7;6Z~S.Ct-'1ﬁ38;_91LL.Ed.‘1877;Cf. Den-

F ifth Amendment requxres “that' “criminal nis ve United' States, 341 U.S. 494;:515,.71
statutes * % T nge “due’ notlce“that '8 S:Ct:: 857 95 LEd 1137, Opxmon of V1nson,

act has heen made ‘criminal before it” 1§ C.= TeIeTRLaT

done ¥ x *7 Jordan v. De ‘George, 341 [5—8] Trad1txona11y cnmmal statutes
US 223, 230, 71 S Ct. 703, 707, 95 ‘LEd: have been strictly construed in favor of.the
886 “Every man’ should be ‘able’ to ”know defendant,®, but that rule is only one of
w1th certalnty when he s commtttlng ‘a several factors to be considered as an aid in
crime.” Umted States v Reese, 92 US determining the, meaning of penal laws.®

-5l

'I':.:"'The indictment "charges ‘that tlie"de’-"“J
- fendants ~“named  thercin -did - “*% . .%; ® v

.-conspire to commit an offense against i t_be
. United . States. of America, and the ;laws
- thereof, the offense ‘being fo Lnowmg'ly
* ‘transport, within the United States Pas»-
** cuals - Flores-Flores knowing said’ Pas<..

cuala Flores-Flores to be an ahem,,no,t_h

duly admitted to the United States by an
Immigration Officer, and knowing that
the date of entry of said Pascuala Flores-
Floreés to the. United. States’ was: less
- than three years prior to the date of said,
transportation, and knowmg that said .

~ “transportation was’ m furtherance’ of the' s

“violation of the -immigration laws of ‘the

United States by said Pascuala;; Elores-;"

‘_i-,Flores e T

g & s

2, For. orlgm of the v01d for vagucness
" doctrine, see Lanzettd v. New Jérsey,
" 806 U.S. 451, 59 S.Ct. 618, 83 L.Ed. 888;:""

for development of doctrine, see Screws: ',

v. United States, 325 U.S. 91, 65 S.Ct.
1031, 89 L.Ed. 1495; Williams.v. United
States, 341 US 97, 71 S.Ct. 576, 95 L.
Ed. 774; Jordan v. De George, 341 US
223, 71 S.Ct. 703, 95 L.Ed. 836. T

3. Theé essential purpose of the *
i vagueness” doctrine is to warn individ-
- aals ~of . the criminal consequences of .

lf")

i« of ‘due process of law.:
-:; George, 341 U.8.-223, 230771 8.06.-703,
-1 95 L.Ed. 886;. Lanzetta v. New. Jersey, A
,_,306 US 451, 59 S.Ct. 618, 83' L.Ed.

in 516., IES LT SO S I DI

‘void - fo r.:.

t.heu' conduct. Jordan v. De George, 341‘
U.S. 223, 230, 71 S.Ct. 703, 95 L.Ed. 886;
Williams v. United States, 341 U.S. 97,
.. 71 S.Ct. 576, 95 L.Ed. 774; Screws v.

'; _United States, 325 U.S. 91, 103-104 65
“#7S:Ct.-'1081; 89  L.Ed. 1495

“‘Criminal‘
statutes which fail to give due’notice that:.
an act has been made cmmmal before it
is done are uncoastitutional depnvatlons =
..Jordan v. - De

88S;" United States v. L. Csken Grocery
i Cos, 250US 81 41 SCt 298 GoLEd

4. See United States v. Wiltberger, 5 Wheat.”

76, 95, 18 U.S..96, 93, 5-L.Ed.. 37; . Unit- .
. ed States v. Fruit Growers’ Express Co., "
T orH US. 363,49 SCt. 374, 73 L.Ed. 739;

-"?~McBoyle v. United States, 283 U.S. 25, 51
- S.Ct; 340, 75.L.Ed. 816; 3 Sutherland on -

. Statutory Construction, p. 49, Sec, 5604.
" For a discussion of the historical devel-
opment of the rule, see Hall, Strict or
Liberal Construction of Penal Statutes
(19 5) 48 Harv. LRev 748 750

5. See 3 Sutherland on Statutory Construc-
tion, p. 56, Sec. oGOG

RSP
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" ‘Another . factor equally as important in
" construing such statutes is the intent which
. Congress had in enacting the statute.
Umted States v. Corbett, 215 U.S. 233, 30
SCt. 81, 54 LEd. 173; Holy Trinity
Church. v. United Stat es, 143 U.S. 457, 12
" S.Ct. 511, 36 L.Ed. 226, Where Congress, in
':the proper exercise of its powers, has ex-
* hibited clearly the purpose to proscribe cer-
tain conduct as criminal, every reasonable
presumptlon attaches to the proscrxptlon to
“require the courts to- make it effective in
“gccord with the evident purpose Unxted
_ States v. Brown, 333 U.S. 18, 68 S.Ct. 376,
" 92 L.Ed. 442. However, in United States
_v.'Evans, 333 U.S. 483, 68 S.Ct. 634, 92 L.
Ed. 823, it was_pointed out that the pre-
s sumptxon of valxdlty is subject to the limi-

fation ‘that the judiciary’ cannot perform
“a’legislative function in order to bring

about the presumed validity.  The court

K ',,.N -

" sdid, 333 U S. at page 48§, 68 _S.Ct. at page

636:
# 7 “But strong as the presumptxon of’f’
~ validity may be, there are limits be- -
yond which we cannot go in finding
“"what Congress has not put into so many
~words or in making certam what it
“has left undefined or too vague for rea- -
sonable assurance of its meaning. In’
..-our system, so far at least as concerns
" the federal powers, .defining crimes
. and fixing penalties are leglslatlve, not'._
B judncral functlons - But given some_,,'
legxslatlve edict, the ‘margin between,'_:
the necessary and proper Judlczal func-. °
. tion of construmg statutes and that of ~
ﬁlung gaps so large that domg so be-
comes essentially leg1slat1ve, 1s neces—“_
sarlly one of degree ” ' '

. The challenged statute as amended March
20 1952 reads as follows:
gj,; . “Sec8. (a) Any person, mcludmg
“the owner, operator pilot, master, com-__:'
mandmg ofﬁcer agent _or conswneem

f-‘-l d'.f

i

‘(1) brmgs mto or lands in the
Umted States, by any means of trans- |
portation or otherwise, ‘or ‘attempts,
_by himself or through another, to bring
into or land in the United States, by
any means of transportatxon or other-
Wlse -

I

1
C3
f
f
HE

- “(2) Knowing that he is in the

United States in violation of law, and

. knowmg or having reasonable grounds

to beheve that his last entry into the

- United States occurred less than three
years - prior thereto, . transports, or

moves, or attempts tp transport .or

move, within the United States by
. means of transportatlon or otherwxse, i

- law;
B ) wxllfully or knowingly conceals,
- harbors, or shields from detection, or
attempts to conceal, harbor, or shield
from detection, in any place, including
" any building or any means of- trans-
-, portation; or . STLL s s
L “(4) wﬂlfully or knowxngly encour-
“"agés or induces, or attempts to encour-
age or induce, either directly or ‘indi-
rectly, the entry into the United States
of any alien, including an alien sea-
man, not - duly .admitted by an immi-
gration officer or not lawfully entitled
to "enter or reside within the United
States under the terms of this Act or
any other law relating to the immi-
gration or expulsion of aliens, ‘shall
be guilty of a felony, and upon con-
viction thereof shall be punished by a
fine not exceeding $2,000 or by im-
prisonment for a term not exceedmg
five years, or -both,- -for each. alien in
respect to whom any violation of this
subsection occurs: Provided, however,
‘That for the-purposes of this section,
employment - (including thé ‘usual and
normal practices incident to employ-
ment) shall not be deemed to constxtute
harboring.” - -

--The,;particular acts char ged in the in-
dlctment (transportatxon of an ahen un-
lawfully in the United States) show an at—
tempt by the government to brmg thls case
w1th1n the provxslons of paragraph (2) of

Asubsectxon (a) of Sectlon 8 o

The defendants contend that subsectlon
(a) as-a- whole, and paragraph (2): thereof
in particular,'is ‘vague, indefinite, uncertain
and “dnintelligible’ "They point out “that
paragraphs (1), (2) (3) ‘and (4) are in the
deJunctwe by reason of the use of the
word “6r” at the end of paragraph (3),

.in furtherance , of such vxolatlon “of i
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and that as now punctuated ‘the lang'uage
of paragraphs (1), (2) and (3) standing

alone are meaningless, and taken collective-

ly or separately deﬁne no offense. The
government argues that Congress must
~ have intended ‘that each of thé- first three
paragraphs” of subséction” (a) be’read in
conjunction with” paragraph (4) thereof,
and” partu:ularly with that portlon - thereof
commencing with the words “ ¥ ¥ * any
alien, including an alien seaman, not duly
" admiitted by an immigration officer or not
lawfully entitled to enter or-reside within
the United States: * *. *”.. In fact, the
government .concedes that only by so read-
ing the statute can paragraph (2) be held
to define a crime. Ignoring the problems
of. punctuation‘, the government "contends
that. the court should read. the statute in
the following manner: -,
- “Sec. 8. (a) Any person *. * *
who—* * * (2) knowing that he is
in the United States .in violation of
law, and knowing or having reasonable
grounds to believe that his last entry
into the United States occurred less
than three years prior thereto, trans-
ports, or moves, or attempts to trans-
port or move, within the United States
by means of transportation or other-
wise, in furtherance of such violation
of law; . * * * (4) * * *any
alien, including an alien seaman, not
duly admitted by an immigration officer
or not lawfully entitled to enter or re-
side within the United States under the
" terms of this Act or any other law re-
lating to the immigration or expulsion

of aliens, shall be guilty of. 2 felony
x x %7

This contention must be based on the pre-
mise that it' was the intention of Congress,
by enacting the Amendment to broaden the
scope of Section 8(a), to proscribe as crimi-
nal the transporting and ‘moving of aliens
unlawfully in the United States® This

6. For a history of Section 8(a) prior to
the 1952 Amendment, see discussion in
United States v. Evans, 333 U.S. 483,
68 S.Ct. 634, 92 L.Ed. 823. .

7. House of Representatives Report No.
1377, Bighty-second Congress, ‘>nd Ses-
sion.

' 105 FEDERATL SUPPLEMENT

4

purpose is indicated by the House Report?
on this Amendment which reads.

“Sectiori 1. of thxs bill is designed to
amend section 8 of the Immigration Act of
1917, as amended, in light of the decision of
the Supreme Court of the Umted States in
the’ case of United. States V. Evans, 333
uU.s. 483 [68 S Ct 634 92 L.Ed 823]

* x %]
“Subsectlon (a) of ‘this blll xs des:gned

to overcome the deficiencies in exxstmg

section 8 as illustrated by the. Supreme
Court decision and will also strengthen the
statute generally The accomplishment of
this purpose:was the first recommendation
made by the President in his aforesaid mes-
sage (H.Doc. 192, 82nd Cong., st sess.).

“Paragraph (1) of subsectlon (a) of
section 1 is substantially the same as ex-
isting law found in section 8 of the Immi-
gration Act of 1917 (8 U.S.C. 144). Para-
graph (2) of the same subdivision, punish-
ing, the transporters of illegally entering
aliens would require knowledge that the
transported alien was in the United States
in violation of law and would also require
proof or reasonable grounds for belief that

""”""-“‘“Mmﬂ"vl;.'xmm-'i i et et Attt AL "iﬂl

NP SRR

the transported alien had entered the Umt- ‘

ed States within the preceding 3 years.”

[e1 Though the statute be construed in
the sense which best harmonizes with the
manifest intent and purpose of Congress,$
and the evils sought to be overcome be
given special attention,® and the meaning of
the statute be sought from 3 consideration
of it as a whole10 the terms thereof must
so clearly define what acts are forbidden
that men of common intelligence can de-
termine what actions are criminal and
what are not. Otherw1se the statute is so
uncertain as to be unconstitutional. Con-
nally v. General Construction Company,
supra.

Assuming, but not demdmg, that the
court could remedy the obvious errors in

8. United States v. Betteridge, D.C.N.D.
Ohio, 43 F.Supp. 53, 56.

9. Janof v. Newsom, 60 App.D.C. 291, 53
F.2d 149, 152.

10. Crabb v. Zerbst, 5 Cir.,
564.

99 F.2d 562,
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punctuation which are patent upon the face
of the statute, so that the section would
read as proposed by the government, the
sense of paragraph (2) still could not be
reduced to one certain meaning. The
phrase, “knowing that ke is in the United
States in violation of law, and knowing or
having reasonable grounds to believe that
his last entry into the United States oc-
curred less than three years prior thereto,”
(emphasis added) is not clear as to which
word is the antecedent of the words “he”
and “his.” This portion of the statute is
susceptible of two radically different inter-
pretations, depending upon the-determina-
tion of whether these words refer to “any
‘person” or azzy alien.” The sequence of
-the words used in the statute indicate that
“he” -and “his” refer to “any person” and

-not to “any alien.” "Such an interpretation’

would require as a necessary element of
the crime, which paragraph (2) purports to
define, that the transporter as well as.the
alien transported be unlawfully in the Unit-
ed States. The legislative history of the
Amendment which added the words of para-
graph (2) to the statute fails to indicate
that Congress intended to so narrowly
deﬁne the crime However, there is no-
possibility that such an intention may have
existed. This possibility of interpretation is
further fortified by the language of para-
graph (1), which reads:
" “(1) brings into or lands in the Unit-
ed States, by any means of transporta-
“ tion or otherwise, or attempts, by him-
self or through another, to bring into
or land in the United States, by any
~.imeans of transportation or otherwise;”
" (emphasis added.)
..The words “by himself” obvxously refer to
“the transporter (“any person”) and not to
‘the person transported (“any alien”).
.. The factual situation in this case aptly
lllustrates the incongruous result which
COuld occur as a result of the apphcatxon of
ﬁle statute as it is now wntten " The de-
fendants fall into three groups, namely,
-those who are allens and admittedly in this
Country in wolatlon of law those who are

ll. Statute held not to include offense of
harboring or concealing an alien. United

aliens and who claim to be lawfully in this
country; and one who claims to be a citi-
zen of this country. It is therefore pos-
sible that the statute would make criminal
the acts of the defendants unlawfully in
this country and at the same time not apply
to the other defendants, even though all of
them had performed the same acts w1th the
same intention.

The other phrase in paragraph 2 whxch
presents doubts as to its meaning is “in
furtherance of such violations of law.”
The problem is again oné of reference.
Which violation of law is ‘meant—that of
the transported (“any alien”) or of the
transporter, (“any person”) ?

[10,11] These phrases present patent
ambiguities. . ‘Ambiguities are not to be
resolved so as to embrace offenses not
clearly within the law. Krichman v. Unit-
ed States, 256 U.S. 363, 367, 41 S.Ct. 514,
65 L.Ed. 992. The words of a criminal
statute must be such as to leave no reason-
able doubt as to the intention of the legis-
lature, and where such doubt exists the
liberty of the defendant is favored. United
States v. Corbett, 215 U.S. 233, 30 S.Ct.
81, 54 L.Ed. 173.

This court is mindful that the amendment
to the statute here considered was prompt-
ed in part to remedy defects pointed out by
the judiciary.® The provisions of para-
graph (2), however, are new to the statute
and were not adopted to cure the disclosed .
defect. Consequently, it is not -now de-
cided that any of the numbered paragraphs
of subsection (a), other than paragraph
(2), are so uncertain as to be void.

[11] But, paragraph (2), whether read
alone, or in conjunction with paragraph
(4), lacks sufficient certainty to meet, the
requirements of due ‘process of the fifth
Amendment. It is not for the courts-to
resolve this uncertamty It is -better for
Congress, and more -in accord W1th - its
function, to revise the statute than for ‘the
courts to guess at the revision /it would’
make. Umted States V. Evans, supra.u,

For the reasons stated, defendants’ mo—'
tion to dismiss should be a.nd the sa.me is
hereby granted. B '

. States v. Evans, 333 U.S. 483, 68 S.Ct.
634, 92 L.Ed. 823.



