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Sec. 31.3401(c)-1 Employee

(& Theterm EMPLOY EE includes every individud performing services if the relationship betweer
him and the person for whom he performs such servicesisthe legd relationship of employer and
employee. The term includes officers and employees, whether eected or appointed, of the United
States, a State, Territory, Puerto Rico, or any politica subdivison thereof, or the Didtrict of
Columbia, or any agency or insrumentdity of any one or more of the foregoing.

(b) Generdly the rdationship of employer and employee exists when the person for whom services
are performed has theright to control and direct the individua who performs the services, not only
asto the result to be accomplished by the work but aso esto the details and means by which that
result is accomplished. That is, an employee is subject to the will and control of the employer not
only asto what shal be done but how it shall be done. In this connection, it is not necessary that the
employer actudly direct or control the manner in which the services are parformed; it is sufficient if
he has the right to do so. The right to discharge is dso an important factor indicating that the persor
possessing that right is an employer. Other factors characteristic of an employer, but not necessarily
present in every case, are the furnishing of tools and the furnishing of a place to work to the
individual who performs the services. In generd, if anindividua is subject to the control or directior
of another merely asto the result to be accomplished by the work and not as to the means and
methods for accomplishing the result, heis not an employee.

(c) Generdly, phydicians, lawyers, dentists, veterinarians, contractors, subcontractors, public
stenographers, auctioneers, and others who follow an independent trade, business, or profession, in
which they offer their services to the public, are not employees.

(d) Whether the relationship of employer and employee exists will in doubtful cases be determined
upon an examination of the particular facts of each case.

(e) If the relationship of employer and employee exigts, the designation or description of the
relationship by the parties as anything other than that of employer and employee isimmaterid. Thus,
if such rdationship exigts, it is of no consequence that the employee is designated as a partner,
coadventurer, agent, independent contractor, or the like.

(f) All classes or grades of employees are included within the relaionship of employer and
employee. Thus, superintendents, managers and other supervisory personnel are employees.
Generdly, an officer of a corporation is an employee of the corporation. However, an officer of a
corporation who as such does not perform any services or performs only minor services and who
neither receives nor is entitled to receive, directly or indirectly, any remuneration is not consdered to
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be an employee of the corporation. A director of a corporation in his cgpacity as such isnot ar
employee of the corporation.

(9) Theterm EMPLOY EE includes every individua who receives a supplementa unemployment
compensation benefit which is treated under paragraph (b)(14) of Section 31.3401(a)-1 asif it
were wages.

(h) Although an individua may be an employee under this section, his services may be of such e
nature, or performed under such circumstances, that the remuneration paid for such services does
not congtitute wages within the meaning of section 3401(a).

[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as amended by T.D. 7068, 35 FR 17329, Nov. 11, 1970]

Sec. 601.105 Examination of returns and claimsfor refund, credit or abatement;
determination of correct tax liability.

(&) Processing of returns.

When the returns are filed in the office of the district director of internal revenue or the office of the
director of aregiona service center, they are checked firgt for form, execution, and mathematical
accuracy. Mathematicel errors are corrected and a correction notice of any such error is sent to the
taxpayer. Notice and demand is made for the payment of any additiona tax so resulting, or refund
ismade of any overpayment. Returns are classified for examination at regiora service centers.
Certain individua income tax returns with potentia unalowable items are delivered to Examinatior
Divisons at regiona service centers for correction by correspondence. Otherwise, returns with the
highest examination potentid are ddlivered to district Examinations Divisions based on workload
cgpacities. Those most in need of examination are selected for office or field examination.

(b) Examination of returns - (1) Generd. The origina examination of income (including partnership
and fiduciary), edtate, gift, excise, employment, exempt organization, and information returnsisa
primary function of examinersin the Examination Divison of the office of each didrict director of
internd revenue. Such examiners are organized in groups, each of which is under the immediate
supervision of agroup supervisor designated by the didtrict director. Revenue agents (and suck
other officers or employees of the Internal Revenue Service as may be designated for this purpose
by the Commissioner) are authorized to examine any books, papers, records, or memorands
bearing upon matters required to be included in Federd tax returns and to take testimory relative
thereto and to administer oaths. See section 7602 of the Code and the regulations thereunder.
There are two generd types of examination. These are commonly caled 'office examination' and
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fiedld examination'. During the examination of areturn a taxpayer may be represented before the
examiner by an attorney, certified public accountant, or other representative. See Subpart E of this
part for conference and practice requirements.

(2) Office examindion - (i) Adjustments by Examination Divison a service center. Certain
individua income tax returns identified as containing potentid undlowable items are examined
by Examination Divisons &t regiona service centers. Correspondence examination techniques
are used. If the taxpayer requests an interview to discuss the proposed adjustments, the caseis
transferred to the taxpayer's district office. If the taxpayer does not agree to proposed
adjustments, regular appellate procedures apply.

(if) Examinations at district office. Certain returns are examined at digtrict offices by
office examination techniques. These returns include some business returns, besides the
full range of nonbusinessindividua income tax returns. Office examinations are
conducted primarily by the interview method. Examinations are conducted by
correspondence only when warranted by the nature of the questionable items and by the
convenience and characteristics of the taxpayer. In a correspondence examination, the
taxpayer is asked to explain or send supporting evidence by mail. In an office interview
examingation, the taxpayer is asked to come to the district director's office for ar
interview and to bring certain records in support of the return. During the interview
examination, the taxpayer has the right to point out to the examiner any amounts
included in the return which are not taxable, or any deductions which the taxpayer failed
to dlam onthereturn. If it deveopsthat afield examination is necessary, the examiner
may conduct such examination.

(3) Fidd examination. Certain returns are examined by fied examination which involves ar
examination of the taxpayer's books and records on the taxpayer's premises. An examiner will
check the entire return filed by the taxpayer and will examine dl books, papers, records, and
memoranda degling with matters required to be included in the return. If the return presents ar
engineering or appraisa problem (e.g., depreciation or depletion deductions, gains or losses
upon the sale or exchange of property, or losses on account of abandonment, exhaustion, or
obsolescence), it may be investigated by an engineer agent who makes a separate report.

(4) Conclusion of examination. At the conclusion of an office or field examination, the taxpayer
IS given an opportunity to agree with the findings of the examiner. If the taxpayer does not
agree, the examiner will inform the taxpayer of the gpped rights. If the taxpayer does agree
with the proposed changes, the examiner will invite the taxpayer to execute either Form 870 or
another appropriate agreement form. When the taxpayer agrees with the proposed changes but
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does not offer to pay any deficiency or additiona tax which may be due, the examiner will aso
invite payment (by check or money order), together with any applicable interest or pendty. If
the agreed case involvesincome, profits, estate, gift, generation-skipping transfer, or Chapter
41, 42, 43, or 44 taxes, the agreement is evidenced by awaiver by the taxpayer of redtrictions
on assessment and collection of the deficiency, or an acceptance of a proposed
overassessment. |If the case involves excise or employment taxes or 100 percent pendty, the
agreement is evidenced in the form of a consent to assessment and collection of additiond tax or
pendty and waiver of right to file claim for abatement, or the acceptance of the proposed
overasessment. Even though the taxpayer Sgns an acceptance of a proposed overassessment
the district director or the director of the regional service center remains freeto assess e
deficiency. On the other hand, the taxpayer who has given awaiver may gill dlam arefund of
any part of the deficiency assessed againgt, and paid by, the taxpayer, or any part of the tax
originaly assessed and paid by the taxpayer. The taxpayer's acceptance of an agreed
overassessment does not prevent the taxpayer from filing aclaim and bringing a suit for ar
additional sum, nor doesiit preclude the Government from maintaining suit to recover ar
erroneous refund. As amatter of practice, however, waivers or acceptances ordinarily result in
the closing of a caseinsofar as the Government is concerned.

(5) Technicd advice from the Nationd Office - (i) Definition and nature of technica advice. ()
Asusad in this subparagraph, ‘technica advice means advice or guidance asto the
interpretation and proper gpplication of interna revenue laws, rdated statutes, and regulations,
to a specific sat of facts, furnished by the Nationa Office upon request of adidtrict officein
connection with the examination of ataxpayer's return or consderation of a taxpayer's returr
clam for refund or credit. It is furnished as ameans of asssting Service personnd in closing
cases and establishing and maintaining consistent holdings in the severd didtricts. It does not
include memorandums on matters of genera technical gpplication furnished to digtrict offices
where the issues are not raised in connection with the examination of the return of a specific
taxpayer.

(b) The consideration or examination of the facts relating to arequest for a determination letter is
consdered to be in connection with the examination or consideration of a return of the taxpayer.
Thus, adidrict director may, in his discretion, request technica advice with respect to the
consderation of arequest for a determination |etter.

(c) If adidrict director is of the opinion that aruling letter previoudy issued to a taxpayer should be
modified or revoked, and requests the Nationd Office to recongder the ruling, the reference of the
matter to the Nationa Office istreated as a request for technica advice and the procedures
specified in subdivision (jii) of this subparagraph should be followed in order that the Nationd Office:
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may consider the digtrict director's recommendation. Only the Nationd Office can revoke aruling
letter. Before referrd to the Nationa Office, the didtrict director should inform the taxpayer of his
opinion that the ruling letter should be revoked. The digtrict director, after development of the facts
and congderation of the taxpayer's arguments, will decide whether to recommend revocation of the
ruling to the National Office. For procedures relating to arequest for aruling, see Sec. 601.201.

(d) The Assstant Commissioner (Technica), acting under adelegation of authority from the
Commissioner of Internd Revenue, is exclusively responsible for providing technica advicein any
issue involving the establishment of basic principles and rules for the uniform interpretation and
goplication of tax laws other than those which are under the jurisdiction of the Bureau of Alcohal,
Tobacco, and Firearms. This authority has been largely redelegated to subordinate officias.

(€) The provisons of this subparagraph apply only to a case under the jurisdiction of adidrict
director but do not apply to an Employee Plans case under the jurisdiction of akey didtrict director
as provided in Sec. 601.201(0) or to an Exempt Organization case under the jurisdiction of akey
digtrict director as provided in Sec. 601.201(n). The technica advice provisons gpplicable to
Employee Plans and Exempt Organization cases are set forth in Sec. 601.201(n)(9). The provisons
of this subparagraph do not gpply to a case under the jurisdiction of the Bureau of Alcohal,
Tobacco, and Firearms. They aso do not apply to a case under the jurisdiction of an Appedls
office, including a case previousy consdered by Appedls. The technicad advice provisons
applicable to a case under the jurisdiction of an Appedls office, other than Employee Plans and
Exempt Organizations cases, are st forth in Sec. 601.106(f)(10). A case remains under the
jurisdiction of the digtrict director even though an Appeds office has the identical issue under
congderation in the case of another taxpayer (not related within the meaning of section 267 of the
Code) in an entirely different transaction. Technica advice may not be requested with respect to a
taxable period if aprior Appeds disposition of the same taxable period of the same taxpayer's case
was based on mutual concessions (ordinarily with a Form 870-AD, Offer of Waiver of Restrictions
on Assessment and Collection of Deficiency in Tax and of Acceptance of Overassessment).
However, technica advice may be requested by a digtrict director on issues previoudy considered
inaprior Appeds disposition, not based on mutua concessions, of the same taxable periods of the
same taxpayer with the concurrence of the Appedls office that had the case.

(i) Aressin which technical advice may be requested. (8) Didtrict directors may request
technical advice on any technica or procedura question that develops during the audit
or examination of areturn, or claim for refund or credit, of ataxpayer. These
procedures are gpplicable as provided in subdivision (i) of this subparagraph.

(b) Didtrict directors are encouraged to request technica advice on any technica or procedura
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guestion arisng in connection with any case of the type described in subdivision (i) of this
subparagraph, which cannot be resolved on the basis of law, regulations, or a clearly gpplicable
revenue ruling or other precedent issued by the Nationd Office. This request should be made at the
earliest possible stage of the examination process.

(i) Requesting technical advice. (a) It isthe responghility of the didtrict office to
determine whether technical adviceisto be requested on any issue before that office.
However, while the case is under the jurisdiction of the digtrict director, ataxpayer or
his/her representative may request that an issue be referred to the Nationa Office for
technical advice on the grounds that alack of uniformity exists asto the disposition of
the issue, or that theissueis so unusua or complex as to warrart consderation by the
Nationa Office. This request should be made at the earliest possible stage of the
examination process. While taxpayers are encouraged to make written requests setting
forth the facts, law, and argument with respect to the issue, ard reason for requesting
Nationa Office advice, ataxpayer may make the request oraly. If, after consdering the
taxpayer's request, the examiner is of the opinion that the circumstances do not warrant
referral of the case to the Nationd Office, he/she will so advise the taxpayer. (See
subdivison (iv) of this subparagraph for taxpayer's apped rights where the examiner
declines to request technica advice.)

(b) When technicd advice is to be requested, whether or not upon the request of the taxpayer, the
taxpayer will be so advised, except as noted in (g) of this subdivison. If the examiner initiates the
action, the taxpayer will be furnished a copy of the statement of the pertinent facts and the questior
or questions proposed for submission to the Nationd Office. The request for advice submitted by
the digtrict director should be so worded as to avoid possible misunderstanding, in the National
Office, of the facts or of the pecific point or points at issue.

(c) After receipt of the statement of facts and specific questions from the didtrict office, the taxpayer
will be given 10 caendar days in which to indicate in writing the extent, if any, to which he may not
be in complete agreement. An extension of time must be judtified by the taxpayer in writing and
goproved by the Chief, Examination Divison. Every effort should be made to reach agreement asto
the facts and specific point at issue. If agreement cannot be reached, the taxpayer may submit,
within 10 calendar days after receipt of notice from the didtrict office, a statement of his
understanding as to the specific point or points at issue which will be forwarded to the Nationd
Office with the request for advice. An extenson of time must be judtified by the taxpayer in writing
and approved by the Chief, Examination Divison.

(d) If the taxpayer initiates the action to request advice, and his statement of the facts and point or
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points at issue are not wholly acceptable to the didtrict officids, the taxpayer will be advised in
writing as to the areas of disagreement. The taxpayer will be given 10 cdendar days after receipt of
the written notice to reply to the didtrict officid's letter. An extension of time must be judtified by the
taxpayer in writing and gpproved by the Chief, Examination Divison. If agreement cannot be
reached, both the statements of the taxpayer and the digtrict officid will be forwarded to the
Nationd Office,

(&)(2) Inthe case of requests for technica advice the taxpayer must aso submit, within the 10-day
period referred to in (¢) and (d) of this subdivison, whichever gpplicable (relating to agreement by
the taxpayer with the statement of facts submitted in connection with the request for technical
advice), the statement described in (f) of this subdivision of proposed deletions pursuant to sectior
6110(c) of the Code. If the statement is not submitted, the taxpayer will be informed by the didtrict
director that such a statement isrequired. |If the digtrict director does not receive the statement
within 10 days after the taxpayer has been informed of the need for such statement, the didtrict
director may decline to submit the request for technical advice. If the didtrict director decidesto
request technica advice in a case where the taxpayer has not submitted the statement of proposed
deletions, the Nationa Office will make those ddetions which in the judgment of the Commissoner
arerequired by section 6110(c) of the Code.

(2) The requirements included in Sec. 601.105(b)(5) with respect to submissions of statements
and other materia with respect to proposed deletions to be made from technical advice
memoranda before public ingpection is permitted to take place do not apply to requests made
by the district director before November 1, 1976, or requests for any document to which
section 6104 of the Code applies.

(f) In order to assist the Internd Revenue Service in making the deletions, required by sectior
6110(c) of the Code, from the text of technica advice memoranda which are open to public
inspection pursuant to section 6110(a) of the Code, there must accompany requests for suct
technica advice either a statement of the deletions proposed by the taxpayer and the Satutory basis
for each proposed deletion, or a statement that no information other than names, addresses, and
taxpayer identifying numbers need be deleted. Such statements shdl be made in a separate
document. The statement of proposed deletions shall be accompanied by a copy of al statements of
facts and supporting documents which are submitted to the National Office pursuant to (c) or (d) of
this subdivision, on which shal be indicated, by the use of brackets, the materia which the taxpayer
indicates should be deleted pursuant to section 6110(c) of the Code. The statement of proposed
ddetions shdl indicate the statutory bas's, under section 6110(c) of the Code, for each proposed
deletion. The statement of proposed deletions shall not appear or be referred to anywhere in the
request for technica advice. If the taxpayer decides to request additiona deletions pursuant to
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section 6110(c) of the Code prior to the time the Nationd Office repliesto the request for technical
advice, additiond statements may be submitted.

(g) If the taxpayer has not dready done so, the taxpayer may submit a statement explaining the
taxpayer's pogtion on the issues, citing precedents which the taxpayer believes will bear on the
case. This statement will be forwarded to the Nationa Office with the request for advice. If it is
received at alater date, it will be forwarded for association with the casefile.

(h) At the time the taxpayer isinformed that the matter is being referred to the Nationd Office, the
taxpayer will dso be informed of the taxpayer's right to a conference in the Nationd Officein the
event an adverse decison isindicated, and will be asked to indicate whether such a conferenceiis
desired.

(1) Generdly, prior to replying to the request for technica advice, the Nationa Office
ghdl inform the taxpayer ordly or in writing of the materid likely to gppear in the
technica advice memorandum which the taxpayer proposed be deleted but which the
Internal Revenue Service determined should not be deleted. If so informed, the
taxpayer may submit within 10 days any further information, arguments or other materia
in support of the position that such materid be ddeted. The Internd Revenue Service
will attempt, if feasible, to resolve al disagreements with respect to proposed deletions
prior to the time the Nationa Office repliesto the request for technica advice.
However, in no event shall the taxpayer have the right to a conference with respect to
resolution of any disagreements concerning materid to be deleted from the text of the
technica advice memorandum, but such matters may be considered at any conference
otherwise scheduled with respect to the request.

() The provisions of (a) through (i) of this subdivison, relaing to the referra of issues upon request
of the taxpayer, advidng taxpayers of the referrd of issues, the submission of proposed deletions,
and the granting of conferencesin the Nationa Office, are not applicable to technica advice
memoranda described in section 611(g)(5)(A) of the Code, rlating to cases involving crimind or
civil fraud investigations and jeopardy or termination assessments. However, in such cases the
taxpayer shdl be dlowed to provide the statement of proposed deletions to the Nationa Office
upon the completion of al proceedings with respect to the investigations or assessments, but prior to
the date on which the Commissioner mails the notice pursuant to section 6110(f)(1) of the Code of
intention to disclose the technica advice memorandum.

(k) Form 4463, Request for Technical Advice, should be used for transmitting requests for technical
adviceto the Nationa Office.
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(iv) Apped by taxpayers of determinations not to seek technica advice. (a) If the
taxpayer has requested referral of an issue before adigtrict office to the Nationa Office
for technica advice, and after consideration of the request the examiner is of the opinior
that the circumstances do not warrant such referrd, he will so advise the taxpayer.

(b) The taxpayer may apped the decison of the examining officer not to request technica advice by
submitting to that officia, within 10 caendar days after being advised of the decison, a Satement of
the facts, law, and arguments with respect to the issue, and the reasons why he believes the matter
should be referred to the Nationd Office for advice. An extension of time must be justified by the
taxpayer in writing and approved by the Chief, Examination Divison.

(©) The examining officer will submit the statement of the taxpayer through channesto the Chief,
Examination Divison, accompanied by a satement of his reasons why the issue should not be
referred to the Nationd Office. The Chief, Examination Divison, will determine, on the basis of the
Satements submitted, whether technica advice will be requested. If he determines that technical
advice is not warranted, he will inform the taxpayer in writing that he proposes to deny the request.
In the |etter to the taxpayer the Chief, Examination Divison, will (except in unusud Stugtions where
such action would be prgudicid to the best interests of the Government) state specificaly the
reasons for the proposed denid. The taxpayer will be given 15 cadendar days after receipt of the
letter in which to notify the Chief, Examination Division, whether he agrees with the proposed denid.
The taxpayer may not apped the decision of the Chief, Examination Division, not to request
technical advice from the National Office. However, if he does not agree with the proposed denid,
al datareating to the issue for which technica advice has been sought, including taxpayer's writter
request and statements, will be submitted to the Nationa Office, Attention: Director, Examinatior
Divison, for review. After review in the Nationd Office, the digtrict office will be notified whether
the proposed denial is approved or disapproved.

(d) While the matter is being reviewed in the Nationa Office, the digtrict office will suspend actior
on the issue (except where the delay would prejudice the Government's interests) until it is notified
of the Nationa Office decison. This natificatior will be made within 30 days after receipt of the
datain the Nationd Office. The review will be soldly on the basis of the written record and no
conference will be held in the Nationd Office.

(v) Conferencein the Nationa Office. (a) If, after astudy of the technica advice
request, it appears that advice adverse to the taxpayer should be given and &
conference has been requested, the taxpayer will be notified of the time and place of the
conference. If conferences are being arranged with respect to more than one request for
advice involving the same taxpayer, they will be so scheduled as to cause the least
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inconvenience to the taxpayer. The conference will be arranged by telephone, if
possible, and must be held within 21 caendar days after contact has been made.
Extensons of time will be granted only if judtified in writing by the taxpayer and
approved by the appropriate Technica branch chief.

(b) A taxpayer is entitled, as a matter of right, to only one conference in the Nationa Office unless
one of the circumstances discussed in (€) of this subdivison exigs. This conference will usudly be
held at the branch level in the gppropriate division (Corporation Tax Divison or Individua Tax
Divison) in the office of the Assstant Commissioner (Technica), and will usualy be attended by &
person who has authority to act for the branch chief. In gppropriate cases the examining officer may
a0 attend the conference to clarify the factsin the case. If more than one subject is discussed at
the conference, the discussion constitutes a conference with respect to each subject. At the request
of the taxpayer or his representative, the conference may be held a an earlier gagein the
consderation of the case than the Service would ordinarily designate. A taxpayer has no right' of
gpped from an action of abranch to the director of adivison or to any other Nationd Office
officd.

(©) Inthe process of review of aholding proposed by a branch, it may appear that the final answer
will involve areversd of the branch proposal with aresult less favorable to the taxpayer. Or it may
appear that an adverse holding proposed by abranch will be gpproved, but on anew or different
issue or on different grounds than those on which the branch decided the case. Under either of
these circumstances, the taxpayer or his representative will be invited to another conference. The
provisons of tris subparagraph limiting the number of conferences to which a taxpayer is entitled
will not foreclose inviting ataxpayer to attend further conferences when, in the opinion of Nationa
Office personnd, such need arises. All additiona conferences of this type discussed are held only at
the invitation of the Service.

(d) It isthe responghility of the taxpayer to furnish to the Nationa Office, within 21 calendar days
after the conference, awritten record of any additiona data, line of reasoning, precedents, etc., that
were proposed by the taxpayer and discussed at the conference but were not previoudy or
adequatdy presented in writing. Extengons of time will be granted only if judtified in writing by the
taxpayer and gpproved by the gppropriate Technica branch chief. Any additional materia and e
copy thereof should be addressed to and sent to the Nationd Office which will forward the copy to
the appropriate district director. The digtrict director will be requested to give the matter his prompt
attention. He may verify the additiona facts and data and comment upon it to the extent he deems it

appropriate.
(e) A taxpayer or ataxpayer's representative desiring to obtain information as to the status of the
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case may do so by contacting the following offices with respect to matters in the areas of their
respongbility:

Director Corporation Tax 566-4504 or 566-4505.
Divison,
Director, Individua Tax Divison 566-3767 or 566-3788.

(vi) Preparation of technica advice memorandum by the Nationd Office. (a)
Immediately upon receipt in the Nationa Office, the technica employee to whom the
caeis assgned will analyze thefile to ascertain whether it meets the requirements of
subdivision (iii) of this subparagraph. If the caseis not complete with respect to any
requirement in subdivisons (iii) (a) through (d) of this subparagraph, appropriate steps
will be taken to complete thefile. If any request for technica advice does not comply
with the requirements of subdivison (iii)(e) of this subparagraph, rdating to the
gtatement of proposed deletions, the Nationa Office will make those deletions from the
technica advice memorandum which in the judgment of the Commissioner are required
by section 6110(c) of the Code.

(b) If the taxpayer has requested a conference in the National Office, the proceduresin subdivisior
(V) of this subparagraph will be followed.

(c) Repliesto requests for technical advice will be addressed to the didtrict director and will be
drafted in two parts. Each part will identify the taxpayer by name, address, identification number,
and year or yearsinvolved. Thefirst part (hereefter caled the Technica Advice Memorandum’)
will contain (1) arecitation of the pertinent facts having a bearing on the issue; (2) a discussion of the
facts, precedents, and reasoning of the Nationa Office; and (3) the conclusions of the National
Office. The conclusions will give direct answers, whenever possible, to the specific questions of the
digtrict office. The discussion of the issueswill be in such detail that the didrict officids are apprised
of the reasoning underlying the concluson. There shdl accompany the technica advice
memorandum a notice pursuant to section 6110 (f)(1) of the Code of intention to disclose the
technical advice memorandum (including a copy of the verson proposed to be open to public
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ingpection and notations of third party communications pursuant to section 6110 (d) of the Code)
which the digtrict director shal forward to the taxpayer at such time that the district director
furnishes a copy of the technica advice memorandum to the taxpayer pursuant to (€) of this
subsection.

(d) The second part of the reply will congst of atranamittal memorandum. In the unusud cases it
will serve as avehide for providing the digtrict office adminidirative information or other informatior
which, under the nondisclosure statutes, or for other reasons, may not be discussed with the
taxpayer.

(e) It isthe generd practice of the Service to furnish acopy of the technica advice memorandum to
the taxpayer after it has been adopted by the district director. However, in the case of technical
advice memoranda described in section 6110(g)(5)(A) of the Code, relating to casesinvolving
crimind or civil fraud investigations and jeopardy or termination assessments, a copy of the technical
advice memorandum shall not be furnished the taxpayer until al proceedings with respect to the
investigations or assessments are compl eted.

(f) After receiving the notice pursuant to section 6110(f)(1) of the Code of intention to disclose the
technical advice memorandum, if the taxpayer desires to protest the disclosure of certain information
in the technica advice memorandum, the taxpayer must within 20 days after the noticeis mailed
submit a written statement identifying those deletions not made by the Internd Revenue Service
which the taxpayer bdieves should have been made. The taxpayer shdl aso submit a copy of the
verson of the technical advice memorandum proposed to be open to public ingpection on which the
taxpayer indicates, by the use of brackets, the deletions proposed by the taxpayer but which have
not been made by the Internal Revenue Service. Generdly the Internd Revenue Service will not
consder the deletion under this subparagraph of any materia which the taxpayer did not, prior to
the time when the National Office sent its reply to the request for technica advice to the didtrict
director, propose be deleted. The Internd Revenue Service shdl, within 20 days after receipt of the
response by the taxpayer to the notice pursuant to section 6110(f)(1) of the Code, mail to the
taxpayer itsfind adminidrative conclusion with respect to the deletions to be made.

(vii) Action on technical advice in didtrict offices. (8) Unless the didrict director fedls
that the conclusions reached by the Nationa Office in atechnica advice memorandum
should be reconsidered and promptly requests such reconsideration, his office will
proceed to process the taxpayer's case on the basis of the conclusions expressed in the
technica advice memorandum.

(b) The digtrict director will furnish to the taxpayer a copy of the technica advice memorandum
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described in subdivision (vi)(c) of this subparagraph and the notice pursuant to section 6110(f)(1) of
the Code of intention to disclose the technica advice memorandum (including a copy of the versor
proposed to be open to public ingpection and notations of third party communications pursuant to
section 6110(d) of the Code). The preceding sentence shall not apply to technical advice
memorandainvolving avil fraud or crimind investigations, or jeopardy or termination assessments,
as described in subdivision (iii)(j) of this subparagraph or to documents to which section 6104 of the
Code applies.

(©) Inthose casesin which the National Office advises the didtrict director that he should not furnis
acopy of the technicd memorandum to the taxpayer, the digtrict director will so inform the taxpayer
if he requests a copy.

(viii) Effect of technica advice. (a) A technica advice memorandum represents ar
expression of the views of the Service as to the application of law, regulaions, and
precedents to the facts of a specific case, and isissued primarily as a means of assisting
didrict officids in the examination and closing of the case involved.

(b) Except in rare or unusua circumstances, a holding in atechnica advice memorandum that is
favorable to the taxpayer is applied retroactively. Moreover, since technica advice, as described in
subdivision (i) of this subparagraph, isissued only on closed transactions, a holding in atechnica
advice memorandum that is adverse to the taxpayer is dso gpplied retroactively unless the Assistant
Commissioner (Technical) exercises the discretionary authority under section 7805(b) of the Code
to limit the retroactive effect of the holding. Likewise, aholding in atechnicd advice memorandum
that modifies or revokes aholding in a prior technica advice memorandum will aso be goplied
retroactively, with one exception. If the new holding isless favorable to the taxpayer, it will
generdly not be gpplied to the period in which the taxpayer relied on the prior holding in Situations
involving continuing transactions of the type described in Sec. 01.201(1) (7) and 601.201(1) (8).

(c) Technica advice memoranda often form the basis for revenue rulings. For the description of
revenue rulings and the effect thereof, see Sec. 01.601(d)(2)(i)(a) and 601.601(d) (2) (V).

(d) A didtrict director may raise an issue in any taxable period, even though he or she may have
asked for and been furnished technicad advice with regard to the same or asmilar issue in any other
taxable period.

(c) Didtrict procedure-(1) Office examination. (i) In a correspondence examination the taxpayer is
furnished with areport of the examiner'sfindings by aform letter. The taxpayer is asked to Sgn and
return an agreement if the taxpayer accepts the findings. The letter dso provides a detailed
explanation of the aternatives available if the taxpayer does not accept the findings, including
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consderation of the case by an Appeds office, and requests the taxpayer to inform the district
director, within tre specified period, of the choice of action. An Appedls office conference will be
granted to the taxpayer upon request without submission of awritten protest.

(ii) If, a the conclusion of an office interview examingation, the taxpayer does not agree
with the adjustments proposed, the examiner will fully explain the dternatives available
which include, if practicable, an immediate interview with a supervisor or an immediate
conference with an Appeds Officer. If an immediate interview or Appeds office
conferenceis not practicable, or is not requested by the taxpayer, the examinatior
report will be mailed to the taxpayer under cover of an appropriate transmittal letter.
Thisletter provides a detailed explanation of the dternatives available, including
consderation of the case by an Apped s office, and requests the taxpayer to inform the
digtrict director, within the specified period, of the choice of action. An gppeds office
conference will be granted to the taxpayer upon request without submission of awritter
protest.

(2) Fidd examination. (i) If, at the concluson of an examination, the taxpayer does not agree
with the adjustments proposed, the examiner will prepare a complete examination report fully
explaining al proposed adjustments. Before the report is sent to the taxpayer, the case file will
be submitted to the district Centralized Services and, in some cases, Qudity Review function for
appropriate review. Following such review, the taxpayer will be sent a copy of the examinatior
report under cover of atransmittal (30-day) letter, providing a detailed explanation of the
dternatives available, including consderation of the case by an Appedls office, and requesting
the taxpayer to inform the didtrict director, within the specified period, of the choice of action.

(ii) If the total amount of proposed additional tax, proposed overassessment, or claimed
refund (or, in an offer in compromise, the total amount of assessed tax, pendty, and
interest sought to be compromised) does not exceed $2,500 for any taxable period, the
taxpayer will be granted an Appeds office conference on request. A written protest is
not required.

(i) If for any taxable period the total amount of proposed additiona tax including
pendties, proposed overassessment, or claimed refund (or, in an offer in compromise,
the total amount of assessed tax, pendty, and interest sought to be compromised)
exceeds $2,500 but does not exceed $10,000, the taxpayer, on request, will be granted
an Appedss office conference, provided a brief written statement of disputed issuesis
submitted.
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(iv) If for any taxable period the total amount of proposed additiond tax including
pendties, proposed overassessment, or claimed refund (or, in an offer in compromise,
the total amount of assessed tax, pendty, and interest sought to be compromised)
exceeds $10,000, the taxpayer, on request, will be granted an Appeals office
conference, provided a written protest isfiled.

(d) Thirty-day letters and protests - (1) Generd. The report of the examiner, as approved after
review, recommends one of four determinations:

(1) Acceptance of the return asfiled and closing of the case;
(i) Assartion of agiven deficiency or additiond tax;

(ii1) Allowance of a given overassessment, with or without a claim for refund, credit, or
abatement;

(iv) Denid of aclam for refund, credit, or abatement which has been filed and is found
wholly lacking in merit. When areturn is accepted asfiled (asin subdivison (i) of this
subparagraph), the taxpayer is notified by appropriate 'no change' letter. 1n an
unagreed case, the ditrict director sends to the taxpayer a preliminary or '30-day letter’
if any one of the last three determinations is made (except afull dlowance of aclamiin
respect of any tax). The 30-day letter isaform letter which states the determination
proposed to be made. It isaccompanied by a copy of the examiner's report explaining
the basis of the proposed determination. It suggests to the taxpayer that if the taxpayer
concurs in the recommendation, he or she indicate agreerrent by executing and returning
awalver or acceptance. The priminary letter also informs the taxpayer of gppeal
rights available if he or she disagrees with the proposed determination. If the taxpayer
does not respond to the letter within 30 days, a statutory notice of deficiency will be
issued or other appropriate action taken, such as the issuance of a notice of adjustment,
the denid of aclam inincome, profits, estate, and gift tax cases, or an appropriate
adjustment of the tax ligbility or denid of aclam in excise and employment tax cases.

(2) Protests. (i) No written protest or brief written statement of disputed issuesis required to
obtain an Appeds office conference in office interview and correspondence examination cases.

(ii) No written protest or brief written statement of disputed issuesis required to obtain

an Appeds office conference in afield examination case if the total amount of proposed
additional tax including pendlties, proposed overassessment, or claimed refund (or, in an
offer in compromise, the total amount of assessed tax, penaty, and interest sought to be
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compromised) is $2,500 or less for any taxable period.

(i) A written protest is required to obtain Appeds consideration in afidd examinatior
case if the total amount of proposed tax including pendties, proposed overassessment,
or clamed refund (or, in an offer in compromise, the total amount of assessed tax,
pendty, and interest sought to be compromised) exceeds $10,000 for any taxable

period.

(iv) A written protest is optiona (although a brief written Statement of disputed issuesis
required) to obtain Appedls consderation in afield examination case if for any taxable
period the total amount of proposed additiona tax including pendlties, proposed
overassessment, or claimed refund (or, in an offer in compromise, the total amount of
assessed tax, penalty, and interest sought to be compromised) exceeds $2,500 but
does not exceed $10,000.

(V) Ingtructions for preparation of written protests are sent to the taxpayer with the
transmittal (30-day) letter.

(e) Clamsfor refund or credit. (1) After payment of the tax ataxpayer may (unless he has executed
an agreement to the contrary) contest the assessment by filing aclam for refund or credit for dl or
any part of the amount paid, except as provided in section 6512 of the Code with respect to certain
taxes determined by the Tax Court, the decison of which has becomefind. A clam for refund or
credit of income taxes shal be made on Form 1040X, 1120X, or an amended income tax return, in
accordance with Sec. 301.6402-3. In the case of taxes other than income taxes, a claim for refund
or credit shall be made on Form 843. The appropriate forms are obtainable from district directors
or directors of service centers. Generdly, the claim, together with appropriate supporting evidence,
must be filed at the location prescribed in Sec. 301.6402-2(a) (2). A clam for refund or credit must
be filed within the gpplicable statutory period of limitation. In certain cases, a properly executed
income tax return may operate as aclaim for refund or credit of the amount of the overpayment
disclosed by such return. (See Sec. 301.6402-3).

(2) When daimsfor refund or credit are examined by the Examination Divison, substantidly the
same procedureis followed (including apped rights afforded to taxpayers) as when taxpayers
returns are origindly examined. But see Sec. 601.108 for procedure for reviewing proposed
overpayment exceeding $200,000 of income, estate, and gift taxes.

(3) Asto suitsfor refund, see Sec. 601.103 (c).
(4) (Reserved)
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(5) Thereisdso aspecia procedure applicable to applications for tentative carryback
adjustments under section 6411 of the Code (consult Forms 1045 and 1139).

(6) For specia procedure applicable to claims for payment or credit in respect of gasoline used
on afarm for farming purposes, for certain nonhighway purposes, for use in commercid arcraft,
or used by local trangit systems, see sections 39, 6420, and 6421 of the Code and Sec.
601.402(c)(3). For specid procedure applicable to claims for payment or credit in respect of
lubricating oil used otherwise than in a highway motor vehicle, see sections 39 and 6424 of the
Code and Sec. 601.402(c)(3). For specia procedure applicable for credit or refund of aircraft
use tax, see section 6426 of the Code and Sec. 601.402(c)(4). For specia procedure
gpplicable for payment or credit in respect of specid fuels not used for taxable purposes, see
sections 39 and 6427 of the Code and Sec. 601.402(c)(5).

(7) For specid procedure applicable in certain cases to adjustment of overpayment of estimated
tax by a corporation see section 6425 of the Code.

(f) Interruption of examination procedure. The process of field examination and the course of the
adminigrative procedure described in this section and in the following section may be interrupted in
some cases by the imminent expiration of the Satutory period of limitations for assessment of the
tax. To protect the Government's interests in such a case, the digtrict director of interna revenue or
other designated officer may be required to digpatch a statutory notice of deficiency (if the caseis
within jurisdiction of U.S. Tax Court), or take other gppropriate action to assess the tax, even
though the case may bein examination status. In order to avoid interruption of the established
procedure (except in edtate tax cases), it is suggested to the taxpayer that he execute an agreement
on Form 872 (or such other form as may be prescribed for this purpose). To be effective this
agreement must be entered into by the taxpayer and the digtrict director or other appropriate officer
concerned prior to the expiration of the time otherwise provided for assessment. Such a consent
extends the period for assessment of any deficiency, or any additiona or delinquent tax, and extends
the period during which the taxpayer may claim arefund or credit to a date 6 montts after the
agreed time of extenson of the assessment period. When appropriate, a consent may be entered
into restricted to certain issues.

(9) Fraud. The procedure described in this section does not apply in any case in which crimina
prosecution is under consideration. Such procedure does obtain, however, in cases involving the
assertion of the civil fraud pendlty after the criminal aspects of the case have been closed.

(h) Jeopardy assessments. If the district director believes that the assessment or collection of atax
will be jeorpardized by delay, he/she is authorized and required to assess the tax immediately,
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together with interest and other additiona amounts provided by law, notwithstanding the redtrictions
on assessment or collection of income, estate, gift, generation-skipping transfer, or Chapter 41, 42,
43, or 44 taxes contained in section 6213(a) of the Code. A jeopardy assessment does not deprive
the taxpayer of the right to file a petition with the Tax Court. Collection of atax in jeopardy may be
immediately enforced by the digtrict director upon notice and demand. To stay collection, the
taxpayer may file with the didtrict director a bond equa to the amount for which the stay is desired.
The taxpayer may request areview in the Appedls office of whether the making of the assessment
was reasonable under the circumstances and whether the amount assessed or demanded was
appropriate under the circumstances. See section 7429. Thisrequest shdl be made, in writing,
within 30 days after the earlier of -

(1) The day on which the taxpayer is furnished the written statement described in sectior
7429(a)(1); or

(2) Thelast day of the period within which this statement is required to be furnished. An
Appeds office conference will be granted as soon as possible and a decision rendered without
delay.

(1) Regiond post review of examined cases. Regiond Commissioners review samples
of examined cases closed in thar digtrict offices to insure uniformity throughout their
digtrictsin gpplying Code provisions, regulations, and rulings, as well as the genera
policies of the Service.

(j) Reopening of Cases Closed After Examination. (1) The Service does not reopen any case
closed after examination by a digtrict office or service center, to make an adjustment unfavorable to
the taxpayer unless.

(i) Thereis evidence of fraud, mafeasance, collusion, concealment, or misrepresentatior
of amateria fact; or

(i) The prior closing involved aclearly defined substantia error based on an established
Service postion exigting at the time of the previous examination; or

(iif) Other circumstances exist which indicate failure to reopen would be a serious
adminigrative omisson.

(2) All reopenings are gpproved by the Chief, Examination Divison (Digtrict Director in
sreamlined digtricts), or by the Chief, Compliance Divison, for cases under higher jurisdiction.
If an additiona ingpection of the taxpayer's books of account is recessary, the notice to the
taxpayer required by Code section 7605(b) will be delivered to the taxpayer at the time the
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reexamination is begun.

(k) Transfer of returns between digtricts. When request is received to transfer returns to another
digtrict for examination or the closing of a cased, the didtrict director having jurisdiction may transfer
the case, together with pertinent records to the district director of such other digtrict. The Service
will determine the time and place of the examination. In determining whether atransfer should be
made, circumstances such as the following will be considered:

(1) Change of the taxpayer's domicile, either before or during examination.
(2) Discovery that taxpayer's books and records are kept in another district.

(3) Change of domicile of an executor or administrator to another digtrict before or during
examingtion.

(4) The effective adminigtration of the tax laws.

(1) Specia proceduresfor crude oil windfall profit tax cases. For specia procedures relating to
crude oil windfal profit tax cases, see Sec. 601.405. (5 U.S.C. 301 and 552) 80 Stat. 379 and
383; sec. 7805 of the Interna Revenue Code of 1954, 68A Stat. 917 (26 U.S.C. 7805))

[32 FR 15990, Nov. 22, 1967]

Sec. 601.106 Appealsfunctions.
(a) General.

D

(i) There are provided in each region Appeds offices with office facilities within the
region.

Unless they otherwise specify, taxpayers living outsde the United States use the fecilities
of the Washington, D.C., Apped's Office of the the Mid-Atlantic Region. Subject to the
limitations set forth in subparagraphs (2) and (3) of this paragraph, the Commissioner
has delegated to certain officers of the Appeds offices authority to represent the

regional commissioner in those matters set forth in subdivisons (i) through (v) of this
subparagraph. If a statutory notice of deficiency wasissued by adigtrict director or the
Director, Foreign Operations Didtrict, the Appedls office may waive jurisdiction to the
director who issued the statutory notice during tre 90-day (or 150-day) period for filing
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a petition with the Tax Court, except where crimina prosecution has beer
recommended and not finaly disposed of, or the statutory notice includes the ad
vaorem fraud pendty. After thefiling of apetition in the Tax Court, the Appeds office
will have exclusive settlement jurisdiction, subject to the provisons of subparagraph (2)
of this paragraph, for a period of 4 months (but no later than the receipt of the tria
caendar in regular cases and no later than 15 days before the calendar call in S cases),
over cases docketed in the Tax Court. Subject to the exceptions and limitations set
forth in subparagraph (2) of this paragraph, thereis dso vested in the Apped's offices
authority to represent the regiona commissioner in hisher excusve authority to settle
(8 dl cases docketed in the Tax Court and designated for tria at any place within the
territory comprising the region, and (b) al docketed cases originating in the office of any
didrict director Stuated within the region, or in which jurisdiction has been transferred to
the region, which are designated for trid a Washington, D.C., unless the petitioner
resdesin, and his’her books and records are located or can be made available in, the
region which includes Washington, D.C.

(ii) Certain officers of the Apped's offices may represent the regional commissioner in
his’her exclusve and find authority for the determination of -

(8) Federd income, profits, estate (including extensions for payment under
section 6161(a)(2)), gift, generation-skipping transfer, or Chapter 41, 42, 43,
or 44 tax liability (whether before or after the issuance of a statutory notice of
deficiency);

(b) Employment or certain Federd excise tax liahility; and

(c) Liahility for additions to the tax, additiona amounts, and assessable penaties
provided under Chapter 68 of the Code, in any case originating in the office of
any didrict director Stuated in the region, or in any casein which jurisdiction has
been transferred to the region.

(iii) The taxpayer must request Apped s consderation.

(@ An ord request is sufficient to obtain Appeals consderation in (1) al office
interview or correspondence examination cases or (2) afidd examination case if
the total amount of proposed additiond tax including penalties, proposed
overassessment, or claimed refund (or, in an offer in compromise, the total
amount of assessed tax, penaty, and interest sought to be compromised) is
$2,500 or less for any taxable period. No written protest or brief statement of
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disputed issues is required.

(b) A brief written statement of disputed issuesis required (awritten protest is
optional) to obtain Appesls consideration in afield examination case if the total
amount of proposed additiona tax including penalties, proposed
overassessment, or claimed refund (or, in an offer in compromise, the tota
amount of assessed tax, pendty, and interest sought to be compromised)
exceeds $2,500 but does not exceed $10,000 for any taxable period.

(c) A written protest is required to obtain Appeals condderation in afied
examination case if the total amount of proposed additiona tax including
pendties, proposed overassessment, or claimed refund (or, in an offer in
compromise, the total amount of assessed tax, penalty, and interest sought to be:
compromised) exceeds $10,000 for any taxable period.

(d) A written protest is required to obtain Appedls consideration in al employee
plan and exempt organization cases.

(e) A written protest is required to obtain Appeds consderation in al
partnership and S corporation cases.

(iv) Sections 6659(a)(1) and 6671(a) provide that additions to the tax, additional
amounts, pendties and liabilities (collectively referred to in this subdivision as ‘pendties)
provided by Chapter 68 of the Code shall be paid upon notice and demand and shall be
assessed and collected in the same manner astaxes. Certain Chapter 68 pendties may
be appeded after assessment to the Appeds office. This post-assessment appeal
procedure gppliesto dl but the following cCapter 68 pendties:

(8) Pendties that are not subject to a reasonable cause or reasonable basis
determination (examples are additions to the tax for falure to pay estimated
income tax under sections 6654 and 6655);

(b) Pendlties that are subject to the deficiency procedures of subchapter B of
Chapter 63 of the Code (because the taxpayer has the right to appea such
penalties, such as those provided under section 6653 (a) and (b), prior to
assessment):

(c) Pendtiesthat are subject to an adminigratively granted preassessment
appeal procedure such as that provided in Sec. 1.6694-2(a)(1) because
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taxpayers are able to protest such pendties prior to assessment;

(d) The pendty provided in section 6700 for promoting abusive tax shelters
(because the pendlty is subject to the procedura rules of section 6703 whick
provides for an extenson of the period of collection of the pendty when e
person pays not lessthan 15 percent of the amount of such pendty); and

(€) The 100 percent penalty provided under section 6672 (because the
taxpayer has the opportunity to apped this pendty prior to assessment). The
gpped may be made before or after payment, but shal be made before the filing
of aclam for refund. Technica advice procedures are not applicable to ar
gpped made under this subdivison.

(v) The Appedls office consders cases involving the initid or continuing recognition of
tax exemption and foundation classfication. See Sec. 601.201(n)(5) and (n)(6). The
Appesdls office dso condders cases involving the initiad or continuing determination of
employee plan qudification under Subchapter D of Chapter 1 of the Code. See Sec.
601.201(0)(6). However, the jurisdiction of the Appeds office in these casesis limited
asfollows

(& In cases under the jurisdiction of akey digtrict director (or the National
Office) which involve an gpplication for, or the revocation or modification of,
the recognition of exemption or the determination of qudification, if the
determination concerring exemption is made by a Nationd Office ruling, or if
Nationd Office technicd adviceis furnished concerning exemption or
qudification, the decison of the Nationd Officeisfind. The organization/plar
has no right of apped to the Apped s office or any other avenue of
adminigrative apped. See Sec. 601.201(n)(i), (N)(6)(ii)(b), (N)(9)(viii)(d),
(0)()(iii), and (0)(6) ().

(b) In cases dready under the jurisdiction of an Appeds office, if the proposed
disposition by that office is contrary to aNationa Office ruling concerning
exemption, or to a Nationa Office technica advice concerning exemption or
qudification, issued prior to the case, the proposed disposition will be
submitted, through the Office of the Regiond Director of Appeds, to the
Assgtant Commissioner (Employee Plans and Exempt Organizations) or, in
section 521 cases, to the Assistant Commissioner (Technica). The decision of
the Assstant Commissioner will be followed by the Appeds office. See Sec.
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601.201(n)(5)iii), (N)(6)(ii)(d), (N)(6)(iv), and (0)(B)iii).

(2) The authority described in subparagraph (1) of this paragraph does not include the authority
to:

(1) Negotiate or make a settlement in any case docketed in the Tax Court if the notice of
deficiency, liability or other determination wasissued by Appeds officids;

(i) Negotiate or make a settlement in any docketed case if the notice of deficiency,
ligbility or other determination was issued after gppeals consderation of al petitioned
issues by the Employee PlangExemypt Organizations function;

(iii) Negotiate or make a settlement in any docketed case if the notice of deficiency,
ligbility or find adverse determination letter was issued by a Digtrict Director and is
based upon a Nationa Office ruling or Nationa Office technica advicein that case
involving a qudification of an employee plan or tax exemption and/or foundation status
of an organization (but only to the extent the case involves such issue);

(iv) Negotiate or make a settlement if the case was docketed under Code sections
6110, 7477, or 7478;

(v) Eliminate the ad vaorem fraud pendty in any casein which the pendty was
determined by the digtrict office or service center office in connection with atax year or
period, or which is related to or affects such year or period, for which crimina
prosecution againgt the taxpayer (or related taxpayer involving the same transaction) has:
been recommended to the Department of Justice for willful attempt to evade or defeat
tax, or for willful falure to file a return, except upon the recommendation or corcurrence
of Counsd; or

(vi) Act in any case in which arecommendetion for crimina prosecution is pending,
except with the concurrence of Counsdl.

(3) The authority vested in Appedls does not extend to the determination of ligbility for any
excise tax imposed by Subtitle E or by Subchapter D of chapter 78, to the extent it relates to
Subtitle E.

(4) In cases under Appedsjurisdiction, the Appeds officid has the authority to make and
subscribe to a return under the provisions of section 6020 of the Code where taxpayer failsto
make arequired return.
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(b) Initiation of proceedings before Appeds.

In any case in which the didtrict director has issued a preliminary or '30-day letter' and the taxpayer
requests Appedl s consderation and files awritten protest when required (see paragraph (c)(1) of
Sec. 01.103, (¢)(1) and (c)(2) of 601.105 and 601.507) against the proposed determination of tax
ligbility, except as to those taxes described in paragraph (a)(3) of this section, the taxpayer hasthe
right (and will be so advised by the district director) of administrative apped to the Appedls
organization. However, the gppedl procedures do not extend to cases involving soldly the failure or
refusal to comply with the tax |aws because of mord, religious, political, conditutiond,
conscientious, or Smilar grounds. Organizations such as labor unions and trade associations which
have been examined by the digtrict director to determine the amounts expended by the organizatior
for purposes of lobbying, promotion or defeet of legidation, political campaigns, or propaganda
related to those purposes are treated as 'taxpayers for the purpose of thisright of adminigtrative
gpped. Thus, upon requesting appellate consideration and filing a written protest, when required, to
the digtrict director's findings that a portion of member dues isto be disallowed as a deduction to
each member because expended for such purposes, the organization will be afforded full rights of
adminidrative apped to the Appedls activity Smilar to those rights afforded to taxpayers generdly.
After review of any required written protest by the district director, the case and its adminigtrative
record are referred to Appeals. Appeals may refuse to accept a protested nondocketed case where
preliminary review indicates it requires further consderation or development. No taxpayer is
required to submit a case to Appeals for congderation. Appedl is at the option of the taxpayer.
After theissuance by the didtrict director of a statutory notice of deficiency, upon the taxpayer's
request, Appesals may take up the case for settlement and may grant the taxpayer a conference
thereon.

(c) Nature of proceedings before Appeals.

Proceedings before Appeds are informal. Testimony under oath is not taken, although matters
dleged as facts may be required to be submitted in the form of affidavits, or declared to be true
under the pendties of perjury. Taxpayers may represent themsalves or designate a qudified
representative to act for them. See Subpart E of this part for conference and practice requirements.
At any conference granted by Appedl s on a nondocketed case, the digtrict director will be
represented if the Appedls officid having settlement authority and the district director deem it
advisable. At any such conference on acase involving the ad vaorem fraud pendty for whick
crimina prosecution againg the taxpayer (or arelated taxpayer involving the same transaction) has
been recommended to the Department of Justice for willful attempt to evade or defest tax, or for
willful failureto file areturn, the Digtrict Counsd will be represented if he or she so desires.
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(d) Disposition and settlement of cases before Appedls.
(1) In generd.

During consideration of a case, the Appeds office should neither reopen an issue as to whichk
the taxpayer and the office of the didtrict director are in agreement nor raise a new issue, unless
the ground for such action is a subgtantia ore and the potentia effect upon the tax ligbility is
materid. If the Appedlsraises anew issue, the taxpayer or the taxpayer's representative should
be so advised and offered an opportunity for discussion prior to the taking of any forma action,
such as the issuance of a gatutory notice of deficiency.

(2) Cases not docketed in the Tax Court.

(i) If after consgderation of the case by Appeds a satisfactory settlement of some or al
the issues is reached with the taxpayer, the taxpayer will be requested to sign Form
870-AD or other appropriate agreement form waiving restrictions on the assessmert
and collection of any deficiency and accepting any overassessment resulting under the
agreed settlement. In addition, in partidly unagreed cases, a satutory notice of
deficiency will be prepared and issued in accordance with subdivision (i) of this
subparagraph with respect to the unagreed issue or issues.

(ii) If after condderation of the case by Appedsit is determined thet thereis e
deficiency in income, profits, estate, gift tax, generation-skipping transfer, or Chapter
41, 42, 43, or 44 tax liability to which the taxpayer does not agree, a statutory notice of
deficiency will be prepared and issued by Appeals. Officers of the Appeds office
having authority for the adminigrative determination of tax lidbilities referred to in
paragraph (a) of this section are aso authorized to prepare, sgn on behdf of the
Commissioner, and send to the taxpayer by registered or certified mail any statutory
notice of deficiency prescribed in sections 6212 and 6861 of the Code, and in
corresponding provisions of the Internad Revenue Code of 1939. Within 90 days, or
150 days if the notice is addressed to a person outside of the States of the Union and
the Digtrict of Columbia, after such a datutory notice of deficiency is mailed (not
counting Saturday, Sunday, or alegd holiday in the Didrict of Columbia asthe last
day), the taxpayer may file a petition with the U.S. Tax Court for aredetermination of
the deficiency. In addition, if aclam for refund is disdlowed in full or in part by the
Appdate Division and the taxpayer does not sign Form 2297, Appeals will prepare the
datutory notice of claim disalowance and send it to the taxpayer by certified mail (or
registered mall if the taxpayer is outsde the United States), with a carbon copy to the
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taxpayer's representative by regular mail, if appropriate. In any otler unagreed case,
the case and its adminidrative file will be forwarded to the gppropriate function witr
directions to take action with respect to the tax liability determined in Appedls.
Adminigtrative gpped procedures will apply to 100-percent pendty cases, except
where an assessment is made because of Chief Counsdl's request to support &
third-party action in a pending refund suit. See Rev. Proc. 69-26.

(iii) Taxpayers desiring to further contest unagreed excise (other than those under
Chapters 41 through 44 of the Code) and employment tax cases and 100-percent
pendty cases must pay the additiond tax (or portion thereof of divigble taxes) wher
assessed, file daim for refund within the gpplicable atutory period of limitations
(ordinarily 3 years from time return was required to befiled or 2 years from payment,
whichever expireslater), and upon disalowance of clam or after 6 months from date
damwasfiled, file suit in U.S. Didrict Court or U.S. Claims Court. Suits for refund of
taxes paid are under the jurisdiction of the Department of Justice.

(3) Cases docketed in the Tax Court.

(i) If the case under condderation in Appedls is docketed in the Tax Court and
agreement is reached with the taxpayer with respect to the issues involved, the
disposition of the case is effected by a dtipulation of agreed deficiency or overpayment
to be filed with the Tax Court and in conformity with which the Court will enter its
order.

(ii) If the case under consderation in Appedsis docketed in the Tax Court and the
issues remain unsettled after congderation and conference in Appedls, the case will be
referred to the gppropriate district counsdl for the region for defense of the tax libility
determined.

(i) If the deficiency notice in a case docketed in the Tax Court was not issued by the
Appeds office and no recommendation for criminal prosecution is pending, the case will
be referred by the district counsdl to the Appedls office for settlement as soon asit is a
issue in the Tax Court. The settlement procedure shdl be governed by the following
rules

(& The Appeds office will have exclusive settlement jurisdiction for a period of
4 months over certain cases docketed in the Tax Court. The 4-month period
will commence a the time Apped s receives the case from Counsel, which will
be after the caseis at issue. Appeaswill arrange settlement conferencesin such
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cases within 45 days of receipt of the case. In the event of a settlement,
Appedls will prepare and forward to Counsel the necessary computations and
any dipulation decisions secured. Counsdl will prepare any needed settlement
documents for execution by the parties and filing with the Tax Court. Appeals
will dso have authority to settle less than dl the issuesin the case and to refer
the unsettled issues to Counsd for disposition. In the event of a partia
settlement, Appeaswill inform Counse of the agreement of the petitioner(s)
and Appeds may secure and forward to Counsel a stipulation covering the
agreed issues. Counsd will, if necessary, prepare documents reflecting
Settlement of the agreed issues for execution by the parties and filing with the
Tax Court a the appropriate time.

(b) At the end of the 4-month period, or before that time if Appeds determines
the case is not susceptible of settlement, the case will be returned to Counsdl.
Theresfter, Counsdl will have exclusive authority to dispose of the case. If, at
the end of the 4-month period, thereis substantia likelihood that a settlement of
the entire case can be effected in areasonable period of time, Counsal may
extend Apped's settlement jurisdiction for a period not to exceed 60 days, but
not beyond the date of the receipt of atria caendar upon which the case
appears. Extensions beyond the 50-day period or after the event indicated will
be granted only with the persond gpprova of regiond counsd and will be made
only in those cases in which the probability of settlement of the caseinits
entirety by Appeds clearly outweighs the need to commence trid preparation.

(c) During the period of Appedsjurisdiction, Appedswill make available suck
files and information as may be necessary for Counsd to take any actior
required by the Court or which isin the best interests of the Government. Wher
acaseisreferred by Counsel to Appeds, Counsal may indicate aress of
needed factua development or areas of possible technical uncertainties. Ir
referring a case to Counsdl, Appedswill furnish its summary of the facts and the
pertinent legd authorities.

(d) The Appedls office may specify that proposed Counsdl settlements be
referred back to Appeals for itsviews. Appeals may protest the proposed
Counsd settlements. If Counsdl disagrees with Appedls, the Regiona Counsd
will determine the digpogtion of the cases.

(e) If an offer isreceived a or about the time of tria in a case designated by the
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Appeds office for settlement consultation, Counsel will endeavor to have the
case placed on amotions caendar to permit consultation with and review by
Appedls in accordance with the foregoing procedures.

(f) For issuesin docketed and nondocketed cases pending with Appeals whick
are related to issues in docketed cases over which Counsdl hasjurisdiction, no
settlement offer will be accepted by either Appeds or Counsel unless botl
agree that the offer is acceptable. The protest procedure will be available to
Appeds and regiond counsd will have authority to resolve the issue witk
respect to both the Appeals and Counsel cases. If settlement of the docketed
case requires approva by regiona counse or Clrief Counsd, the fina decisior
with respect to the issues under the jurisdiction of both Appeals and Counsel
will be made by regiona counsd or Chief Counsd. See Rev. Proc. 79-59.

(g) Cases cdlassfied as'Small Tax' cases by the Tax Court are given expeditious
consderation because such cases are not included on a Trid Status Request.
These cases are congdered by the Court as ready for placing on atria caendar
as soon as the answer has been filed and are given priority by the Court for trid
over other docketed cases. These cases are designated by the Court as smdll
tax cases upon request of petitioners and will include letter 'S as part of the
docket number.

(e) Trandfer and centralization of cases.

(1) An Appeds office is authorized to transfer settlement jurisdiction in a non-docketed case or
in an excise or employment tax case to another region, if the taxpayer resdesin and the
taxpayer's books and records are located (or can be made available) in such other region.
Otherwise, transfer to another region requires the approva of the Director of the Appeds
Divison.

(2) An Appeds office is authorized to transfer settlement jurisdiction in a docketed case to
another region if the location for the hearing by the Tax Court has been set in such other region,
except that if the place of hearing is Washington, D.C., settlement jurisdiction shdl not be
transferred to the region in which Washington, D.C., islocated unless the petitioner residesin
and the petitioner's books and records are located (or can be made available) in that region.
Otherwise, transfer to another region requires the approva of the Director of the Appeds
Divison. Likewise, the Chief Counsel has corresponding authority to transfer the jurisdiction,
authority, and duties of the regiond counsd for any region to the regiond counsd of another
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regior within which the case has been designated for tria before the Tax Court.

(3) Should aregiond commissioner determine that it would better serve the interests of the
Government, he or she may, by order in writing, withdraw any case not docketed before the
Tax Court from the jurisdiction of the Appedls office, and provide for its disposition under his or
her persond direction.

(f) Conference and practice requirements.

Practice and conference procedure before Appeds is governed by Treasury Department Circular
230 as amended (31 CFR Part 10), and the requirements of Subpart E of thispart. In addition to
such rules but not in modification of them, the following rules are aso gpplicable to practice before

Appedls.
(1) Rulel.

An exaction by the U.S. Government, which is not based upon law, statutory or otherwise, isa
taking of property without due process of law, in violation of the Fifth Amendment to the U.S.
Condtitution. Accordingly, an Appeds representative in his or her conclusions of fact or
gpplication of the law, shall hew to the law and the recognized standards of lega congtruction.
It shal be hisor her duty to determine the correct amount of the tax, with strict impartiaity as
between the taxpayer and the Government, and without favoritism or discrimination as betweer
taxpayers.

(2) Rulell.

Appeaswill ordinarily give serious consderation to an offer to settle atax controversy on &
basis which fairly reflects the rdaive merits of the opposing viewsin light of the hazards whick
would exist if the case were litigated. However, no settlement will be made based upor
nuisance vaue of the caseto either party. If the taxpayer makes an unacceptable proposal of
Settlement under circumstances indicating a good faith attempt to reach an agred disposition of
the case on a bags fair both to the Government and the taxpayer, the Appeds officid generdly
should give an evauation of the case in such amanner as to enable the taxpayer to ascertain the
kind of settlement that would be recommended for acceptance. Appeals may defer action on
or decline to settle some cases or issues (for example, issues on which action has beer
suspended nationwide) in order to achieve greater uniformity and enhance overdl voluntary
compliance with the tax laws.

(3) Rulelll.
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Where the Appeds officer recommends acceptance of the taxpayer's proposal of settlement,
or, in the absence of a proposal, recommends action favorable to the taxpayer, and said
recommendation is disapproved in whole or in part by areviewing officer in Appedsthe
taxpayer shal be so advised and upon written request shall be accorded a conference with suctk
reviewing officer. The Appeds office may disregard this rule where the interest of the
Government would beinjured by delay, as for example, in a case involving the imminent
expiration of the period of limitations or the dissipation of assets.

(4) RulelV.

Where the Appedls officia having settlement authority and the digtrict director deem it
advisable, the digtrict director may be represented a any Appedls conferenceson e
nondocketed case. Thisruleisaso applicable to the Director, Foreign Operaions Didtrict in
the event his or her office issued the preliminary or '30-day letter'.

(5) Rule V.

In order to bring an unagreed income, profits, estate, gift, or Chapter 41, 42, 43, or 44 tax case
in prestatutory notice status, an employment or excise tax case, a pendty case, an Employee
Pans and Exempt Organization case, atermination of taxable year assessment case, ajeopardy
assessment case, or an offer in compromise before the Appedls office, the taxpayer or the
taxpayer's representative should first request Appedls consideration and, when required, file
with the digtrict office (including the Foreign Operations Didtrict) or service center awritter
protest setting forth specificaly the reasons for the refusa to accept thefindings. If the protest
includes a statement of facts upon which the taxpayer relies, such statement should be declared,
to be true under the pendties of perjury. The protest and any new facts, law, or arguments
presented therewith will be reviewed by the receiving office for the purpose of deciding whether
further development or action is required prior to referring the case to Appeds. Where Appedls
has an issue under consderation it may, with the concurrence of the taxpayer, assume
jurisdiction in arelated case, after the office having origind jurisdiction has completed any
necessary action. The Director, Appedls Divison, may authorize the regiona Appeds office to
accept jurisdiction (after any necessary action by office having origind jurisdiction) in specified
classes of cases without written protests provided written or ord requests for Appeds
congderation are submitted by or for each taxpayer.

(6) Rule V1.

A taxpayer cannot withhold evidence from the digtrict director of interna revenue and expect to
introduce it for the first time before Appedls, at a conference in nondocketed status, without
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being subject to having the case returned to the digtrict director for reconsideration. Where
newly discovered evidence is submitted for the first time to Appeds, in acase pending in
nondocketed status, that office, in the reasonable exercise of its discretion, may transmit sameto
the didtrict director for his or her consderation and comment.

(7) Rule VII.

Where the taxpayer has had the benefit of a conference before the Appedls office in the
prestatutory notice status, or where the opportunity for such a conference was accorded but not
avalled of, there will be no conference granted before the Apped s office in the 90-day Status
after the mailing of the atutory notice of deficiency, in the absence of unusual circumstances.

(8) Rule VI

In cases not docketed in the United States Tax Court on which a conference is being conducted
by the Apped s office, the district counsdl may be requested to attend and to give legd advicein
the more difficult cases, or on matters of legal or litigating policy.

(9) Rule IX - Technica advice from the Nationa Office.
(i) Definition and nature of technica advice.

(8 Asusad in this subparagraph, ‘technical advice’ means advice or guidance as
to the interpretation and proper gpplication of internd revenue laws, related
gtatutes, and regulations, to a specific set of facts, furnished by the Nationa
Office upon request of an Appeds office in connection with the processing and
congderation of anondocketed case. It isfurnished as a means of assisting
Service personnd in closing cases and establishing and maintaining congstent
holdings in the various regions. 1t does not include memorandum on matters of
generd technica gpplication furnished to Appeds offices where the issues are
not raised in connection with the consderation and handling of a specific
taxpayer's case.

(b) The provisons of this subparagraph do not gpply to a case under the
jurisdiction of adidrict director or the Bureau of Alcohal, Tobacco, and
Firearms, to Employee Plans, Exempt Organization, or certain penalty cases
being considered by an Apped s office, or to any case previoudy consdered by
an Appeds office. Thetechnica advice provisions applicable to cases under
the jurisdiction of adidrict director, other than Employee Plans and Exempt
Organization cases, are set forth in Sec. 601.105(b)(5). The technica advice

© CFS Tax Software, Inc. 1996 to 2001 31 August 2001 Release



3/16/2002 1:06:41 PM

Final & Temporary Regulations

provisions applicable to Employee Plans and Exempt Organization cases are st
forth in Sec. 601.201(n)(9). Technica advice may not be requested witr
respect to ataxable period if aprior Appeds disposition of the same taxable
period of the same taxpayer's case was based on mutual concessions (ordinarily
with aform 870-AD, Offer of Waiver of Redtrictions on Assessment and
Collection of Deficiency in Tax and of Acceptance of Overassessment).
However, technica advice may be requested by a district director on issues
previoudy conddered in aprior Appeds digpostion, not based on mutua
concessions, of the same taxable periods of the same taxpayer with the
concurrence of the Apped s office that had the case.

(c) The congderation or examination of the facts relating to arequest for &
determination letter is consdered to be in connection with the consderation and
handling of ataxpayer's case. Thus, an Appedss office may, under this
subparagraph, request technica advice with respect to the consderation of &
request for a determination letter. The technical advice provisons applicable to
arequest for a determination letter in Employee Plans and Exempt Organizatior
cases are set forth in Sec. 601.201(n)(9).

(d) If an Appedls office is of the opinion that aruling letter previoudy issued to a.
taxpayer should be modified or revoked and it requests the Nationd Officeto
reconsider the ruling, the reference of the matter to the Nationa Office is tregted
as arequest for technical advice. The procedures specified in subdivision (jii) of
this subparagraph should be followed in order that the Nationa Office may
consder the recommendation. Only the Nationa Office can revoke aruling
letter. Before referral to the Nationa Office, the Apped s office should inform
the taxpayer of its opinion that the ruling letter should be revoked. The Appeds
office, after development of the facts and consideration of the taxpayer's
arguments, will decide whether to recommend revocation of the ruling to the
Nationd Office. For procedures relating to a request for aruling, see Sec.
601.201.

(€) The Assgtant Commissioner (Technicdl), acting under a delegation of
authority from the Commissioner of Internad Revenue, is exclusively responsible
for providing technica advice in any issue involving the establishment of basic
principles and rules for the uniform interpretation and gpplication of tax lawsin
cases under this subparagraph. This authority has been largely redelegated to
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subordinate officids.
(i) Areasin which technica advice may be requested.

(&) Apped s offices may request technica advice on any technica or procedura
question that devel ops during the processing and congderation of a case.
These procedures are gpplicable as provided in subdivision (i) of this
subparagraph.

(b) As provided in Sec. 601.105(b)(5) (ii)(b) and (iii)(a), requests for technical
advice should be made at the earliest possible stage of the examination process.
However, if identification of an issue on which technica adviceis appropriateis
not made until the caseisin Appeds, adecison to request such advice (in
nondocketed cases) should be made prior to or at the first conference.

(c) Subject to the provisons of (b) of this subdivision, Appeds Offices are
encouraged to request technical advice on any technical or procedura questior
arisng in connection with a case described in subdivison (i) of this
subparagraph which cannot be resolved on the basis of law, regulations, or &
clearly applicable revenue ruling or other precedent issued by the Nationd
Office.

(iii) Requesting technical advice.
(@ It isthe respongbility of the Appeds Office to determine whether technica
advice isto be requested on any issue being considered. However, while the
caseisunder the jurisdiction of the Appeds Office, ataxpayer or higher
representative may request that an issue be referred to the Nationa Office for
technica advice on the grounds thet alack of uniformity exists asto the
digposition of the issue, or that the issue is so unusud or complex asto warrant
consderation by the Nationa Office. While taxpayers are encouraged to make
written requests setting forth the facts, law, and argument with respect to the
issue, and reason for requesting Nationa Office advice, ataxpayer may make
the request ordly. If, after consdering the taxpayer's request, the Appedls
Officer is of the opinion that the circumstances do not warrant referrd of the
case to the Nationd Office, he/she will S0 advice the taxpayer. (See subdivisor
(iv) of this subparagraph for taxpayer's apped rights where the Appeds Officer
declinesto request technicd advice))
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(b) When technica advice isto be requested, whether or not upon the request
of the taxpayer, the taxpayer will be so advised, except as noted in (j) of this
subdivison. If the Appeds Office initiates the action, the taxpayer will be
furnished a copy of the statement of the pertinent facts and the question or
questions proposed for submission to the Nationa Office. The request for
advice should be so worded as to avoid possible misunderstanding, in the
National Office, of the facts or of the specific point or points at issue.

(c) After receipt of the statement of facts and specific questions, the taxpayer
will be given 10 caendar days in which to indicate in writing the extent, if any, to
which he/she may not be in complete agreement. An extension of time must be
justified by the taxpayer in writing and approved by the Chief, Apped's Office.
Every effort should be made to reach agreement as to the facts and specific
points a issue. If agreement cannot be reached, the taxpayer may submit,
within 10 caendar days after receipt of notice from the Appeds Office, &
gtatement of highher understanding as to the specific point or points at issue
which will be forwarded to the Nationa Office with the request for advice. An
extendon of time must be judtified by the taxpayer in writing and approved by
the Chief, Appedls Office.

(d) If the taxpayer initiates the action to request advice, and higher statement of
the facts and point or points at issue are not wholly acceptable to the Appedls
Office, the taxpayer will be advised in writing as to the areas of disagreement.
The taxpayer will be given 10 caendar days after receipt of the written notice to
reply to such notice. An extension of time must be justified by the taxpayer in
writing and gpproved by the Chief, Appeds Office. If agreement cannot be
reached, both the statements of the taxpayer and the Appeds Office will be
forwarded to the National Office.

C)

(1) In the case of requests for technical advice, the taxpayer must also
submit, within the 10-day period referred to in (c) and (d) of this
subdivision, whichever is gpplicable (rdating to agreement by the
taxpayer with the statement of facts and points submitted in connectior
with the request for technicd advice), the statement described in (f) of
this subdivision of proposed deletions pursuant to section 6110(c) of
the Code. If the statement is not submitted, the taxpayer will be
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informed by the Appeals Office that the statement isrequired. If the
Appedls Office does not receive the statement within 10 days after the
taxpayer has been informed of the need for the statement, the Apped's
Office may decline to submit the request for technica advice. If the
Apped s Office decides to request technica advice in acase where the
taxpayer has not submitted the statement of proposed deletions, the
Nationd Office will make those deletions which in the judgment of the
Commissioner are required by section 6110(c) of the Code.

(2) The requirements included in this subparagraph relaing to the
submission of statements and other materia with respect to proposed
deletions to be made from technica advice memoranda before public
ingpection is permitted to take place do not apply to requests for any
document to which section 6104 of the Code applies.

() Inorder to assigt the Internad Revenue Service in making the deletions
required by section 6110(c) of the Code, from the text of technical advice
memoranda which are open to public inspection pursuant to section 6110(a) of
the Code, there must accompany requests for such technica advice either &
statement of the deletions proposed by the taxpayer, or a statement that no
information other than names, addresses, and taxpayer identifying numbers need
be deeted. Such statements shall be made in a separate document. The
statement of proposed deletions shdl be accompanied by a copy of dl
statements of facts and supporting documents which are submitted to the
Nationd Office pursuant to (c) or (d) of this subdivison, on which shall be
indicated, by tre use of brackets, the materid which the taxpayer indicates
should be deleted pursuant to section 6110(c) of the Code. The statement of
proposed deletions shdl indicate the statutory basis for each proposed deletion.
The statement of proposed deletions shall not appear or be referred to
anywhere in the request for technica advice. If the taxpayer decides to request
additiona deletions pursuant to section 6110(c) of the Code prior to the time
the Nationa Office replies to the request for technical advice, additiona
statements may be submitted.

(g) It the taxpayer has not aready done S0, he/she may submit a statement
explaining his’her position on the issues, citing precedents which the taxpayer
believes will bear on the case. This statement will be forwarded to the Nationd
Office with the request for advice. If it isreceived at alater date, it will be
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forwarded for association with the casefile.

(h) At the time the taxpayer is informed that the matter is being referred to the
Nationa Office, he/she will aso be informed of the right to a conference in the
Nationd Office in the event an adverse decison isindicated, and will be asked
to indicate whether a conference is desired.

(i) Generdly, prior to replying to the request for technica advice, the Nationa
Office shdl inform the taxpayer oraly or in writing of the materid likdly to
gppear in the technicd advice memorandum which the taxpayer proposed be
deleted but which the Internd Revenue Service determined should not be
deleted. If soinformed, the taxpayer may submit within 10 days any further
information, arguments, or other materia in support of the posgtion that suct
materid be deleted. The Interna Revenue Service will atempt, if feasible, to
resolve al disagreements with respect to proposed deletions prior to the time
the Nationa Office repliesto the request for technica advice. However, in no
event shdl the taxpayer have the right to a conference with respect to resolutior
of any disagreements concerning materid to be deleted from the text of the
technical advice memorandum, but such matters may be considered at any
conference otherwise scheduled with respect to the request.

() The provisons of (&) through (i) of this subdivison, relating to the referrd of
issues upon request of the taxpayer, advisng taxpayers of the referra of issues,
the submission of proposed deletions, and the granting of conferencesin the
Nationa Office, are not gpplicable to technica advice memoranda described in
section 6110 (g)(5)(A) of the Code, rdating to casesinvolving crimina or civil
fraud investigations and jeopardy or termination assessments. However, in suchi
cases, the taxpayer shal be allowed to provide the statement of proposed
deletions to the Nationa Office upon the completion of al proceedings with
respect to the investigations or assessments, but prior to the date on which the
Commissoner mails the notice pursuant to section 6110 (f)(1) of the Code of
intention to disclose the technica advice memorandum.

(k) Form 4463, Request for Technica Advice, should be used for transmitting
requests for technical advice to the Nationd Office.

(iv) Apped by taxpayers of determinations not to seek technica advice.

(a) If the taxpayer has requested referra of an issue before an Appeds Office
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to the Nationa Office for technica advice, and after congderation of the
request, the Appedls Officer is of the opinion that the circumstances do not
warrant such referral, he/she will so advise the taxpayer.

(b) The taxpayer may apped the decision of the Appeds Officer not to request
technica advice by submitting to that officid, within 10 caendar days after being
advised of the decision, a statement of the facts, law, and arguments wit
respect to the issue, and the reasons why the taxpayer believes the matter
should be referred to the Nationa Office for advice. An extenson of time must
be judtified by the taxpayer in writing and agpproved by the Chief, Appeals
Office.

(c) The Appeds Officer will submit the statement of the taxpayer to the chief,
Apped s Office, accompanied by a statement of the officer's reasons why the
issue should not be referred to the Nationa Office. The Chief will determine, or
the basis of the statements submitted, whether technical advice will be
requested. If the Chief determines that technical advice is not warranted, that
officid will inform the taxpayer in writing that he/she proposes to deny the
request. Inthe letter to the taxpayer the Chief will (except in unusud Stuaions
where such action would be prgudicid to the best interests of the Government)
dtate specificaly the reasons for the proposed denid. The taxpayer will be
given 15 cdendar days after receipt of the letter in which to notify the Chief
whether the taxpayer agrees with the proposed denid. The taxpayer may not
gpped the decision of the Chief, Apped's Office not to request technica advice
from the Nationd Office. However, if the taxpayer does not agree with the
proposed denid, dl data relating to the issue for which technica advice has
been sought, including the taxpayer's written request and statements, will be
submitted to the Nationa Office, Attention: Director, Appesls Divison, for
review. After review in the Nationa Office, the Appeas Office will be notified
whether the proposed denid is approved or disapproved.

(d) While the matter is being reviewed in the Nationd Office, the Appedls
Office will suspend action on the issue (except where the delay would pregudice
the Government'sinterests) until it is notified of the Nationa Office decision.
Thisnatification will be made within 30 days after receipt of the datain the
Nationa Office. The review will be solely on the basis of the written record and
no conference will be held in the Nationa Office,
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(v) Conferencein the Nationa Office.

(a) If, after astudy of the technica advice reques, it appearsthat advice
adverse to the taxpayer should be given and a conference has been requested,
the taxpayer will be notified of the time and place of the conference. If
conferences are being arranged with respect to more than one request for
advice involving the same taxpayer, they will be so scheduled asto cause the
least inconvenience to the taxpayer. The conference will be arranged by
telephone, if possible, and must be held within 21 calendar days after contact
has been made. Extensons of time will be granted only if judtified in writing by
the taxpayer and approved by the appropriate Technica branch chief.

(b) A taxpayer is entitled, as a matter of right, to only one conference in the
Nationa Office unless one of the circumstances discussed in (c) of this
subdivison exigts. This conference will usudly be held at the branch leve in the
gppropriate division (Corporation Tax Divison or Individud Tax Divison) in the
Office of the Assstant Commissioner (Technicdl), and will usualy be attended
by a person who has authority to act for the branch chief. In gppropriate cases
the Appedls Officer may dso attend the conference to clarify the factsin the
case. If more than one subject is discussed at the conference, the discussior
condtitutes a conference with respect to each subject. At the request of the
taxpayer or the taxpayer's representative, the conference may be held at ar
earlier gage in the consderation of the case than the Service would ordinarily
designate. A taxpayer has no 'right' of gpped from an action of a branch to the
director of adivison or to any other Nationd Office officid.

(¢) In the process of review of aholding proposed by a branch, it may appear
that the find answer will involve areversa of the branch proposd with aresult
less favorable to the taxpayer. Or it may appear that an adverse holding
proposed by a branch will be approved, but on anew or different issue or or
different grounds than those on which the branch decided the case. Under
either of these circumstances, the taxpayer or the taxpayer's representative will
be invited to another conference. The provisons of this subparagraph limiting
the number of conferences to which ataxpayer is entitled will not foreclose
inviting ataxpayer to attend further conferences when, in the opinion of Nationd
Office personnel, such need arises. All additiona confererces of thistype
discussed are held only at the invitation of the Service.
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(d) It isthe respongbility of the taxpayer to furnish to the Nationd Office, within
21 calendar days after the conference, awritten record of any additiona data,
line of reasoning, precedents, etc., that were proposed by the taxpayer and
discussed at the conference but were not previoudy or adequately presented in
writing. Extensons of timewill be granted only if judtified in writing by the
taxpayer and approved by the appropriate Technica branch chief. Any
additional materid and a copy thereof should be addressed to and sent to the
Nationa Office which will forward the copy to the appropriate Apped's Office.
The Appeds Office will be requested to give the matter prompt attention, will
verify the additiona facts and data, and will comment on it to the extent deemed

appropriate.

(e) A taxpayer or the taxpayer's representative desiring to obtain information as
to the Satus of the case may do so by contacting the following offices witr
respect to mattersin the areas of their responsibility:

TELEPHONE NUMBERS (AREA CODE 202) Officid:
Director, Corporation Tax Division - 566-4504 or 566-4505
Director, Individua Tax Division - 566-3767 or 566-3788.

(vi) Preparation of technica advice memorandum by the Nationd Office.

(@ Immediately upon receipt in the Nationa Office, the technical employee to
whom the case is assigned will andyze thefile to ascertain whether it meststhe
requirements of subdivision (iii) of this subparagrgph. If the caseis not
complete with respect to any requirement in subdivision (iii) (a) through (d) of
this subparagraph, appropriate steps will be taken to complete thefile. If any
request for technica advice does not comply with the requirements of
subdivision (iii)(e) of this subparagraph, relaing to the statement of proposed
deletions, the Nationd Office will make those deletions from the technical
advice memorandum which in the judgment of the Commissioner are required
by section 6110(c) of the Code.

(b) If the taxpayer has requested a conference in the Nationd Office, the
procedures in subdivision (v) of this subparagraph will be followed.

(¢) Repliesto requests for technica advice will be addressed to the Appedls
office and will be drafted in two parts. Each part will identify the taxpayer by
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name, address, identification number, and year or yearsinvolved. Thefirst part
(heresfter called the 'technica advice memorandum’) will contain (1) arecitatior
of the pertinent facts having a bearing on the issue; (2) adiscussion of the facts,
precedents, and reasoning of the Nationa Office; and (3) the conclusions of the
Nationd Office. The conclusons will give direct answers, whenever possible, to
the specific questions of the Appedls office. The discussion of the issues will be
in such detall thet the Apped s office is pprised of the reasoning underlying the
concluson. There shdl accompany the technicad advice memorandum anotice,
pursuant to section 6110(f)(1) of the Code, of intention to disclose the technical
advice memorandum (including a copy of the version proposed to be open to
public ingpection and notations of third party communications pursuant to
section 6110(d) of the Code) which the Appedls office shdl forward to the
taxpayer a such time that it furnishes a copy of the technica advice
memorandum to the taxpayer pursuant to (€) of this subdivision and subdivisior

(vii)(b) of this subparagraph.

(d) The second part of the reply will consst of atransmittal memorandum. Ir
the unusual casesit will serve as avehicle for providing the Appeds office
adminigrative information or other information which, under the nondisclosure
statutes, or for other reasons, may not be discussed with the taxpayer.

(e) It isthe genera practice of the Service to furnish a copy of the technica
advice memorandum to the taxpayer after it has been adopted by the Apped's
office. However, in the case of technica advice memorandums described in
section 6110(g)(5)(A) of the Code, relating to cases involving crimind or civil
fraud investigations and jeopardy or termination assessments, a copy of the
technica advice memorandum shdl not be furnished the taxpayer until al
proceedings with respect to the investigations or assessments are completed.

() After recalving the notice pursuant to section 6110(f)(1) of the Code of
intention to disclose the technica advice memorandum, the taxpayer, if desiring
to protest the disclosure of certain information in the memorandum, must, within
20 days after the notice is mailed, submit awritten Satement identifying those
deletions not made by the Internal Revenue Service which the taxpayer believes
should have been made. The taxpayer shal aso submit a copy of the verson of
the technica advice memorandum proposed to be open to public ingpection or
which the taxpayer indicates, by the use of brackets, the deletions proposed by
the taxpayer but which have not been made by the Interna Revenue Service.
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Generdly, the Internal Revenue Service will not consider the deletion of any
materia which the taxpayer did not, prior to the time when the Nationa Office
sent its reply to the request for technica advice to the Appeals office, propose
be deleted. The Internal Revenue Service shdl, within 20 days after receipt of
the response by the taxpayer to the notice pursuant to section 6110(f)(1) of the
Code, mall to the taxpayer its find adminigrative conclusion regarding the
deletions to be made.

(vii) Action on technical advice in Appeds offices

(@ Unlessthe Chief, Appeds Office, feds that the conclusions reached by the
National Office in atechnica advice memorandum should be reconsidered and
promptly requests such reconsideration, the Appeals office will proceed to
process the taxpayer's case taking into account the conclusons expressed in the
technica advice memorandum. The effect of technica advice on the taxpayer's
cae is st forth in subdivision (viii) of this subparagraph.

(b) The Appeds office will furnish the taxpayer a copy of the technicd advice
memorandum described in subdivision (vi)(c) of this subparagraph and the
notice pursuant to section 6110(f)(1) of the Code of intention to disclose the
technical advice memorardum (including a copy of the version proposed to be
open to public ingpection and notations of third-party communications pursuant
to section 6110(d) of the Code). The preceding sentence shal not apply to
technica advice memorandumsinvolving aivil fraud or crimind investigetions, or
jeopardy or termination assessments, as described in subdivison (iii)(j) of this
Subparagraph (except to the extent provided in subdivision (vi)(€) of this
subparagraph) or to documents to which section 6104 of the Code applies,

(©) In those cases in which the Nationa Office advises the Appeds office that it
should not furnish acopy of the technica advice memorandum to the taxpayer,
the Appesdls office will so inform the taxpayer if he/she requests a copy.

(viii) Effect of technical advice.

(& A technical advice memorandum represents an expression of the views of
the Service asto the application of law, regulations, and precedents to the facts
of aspecific case, and isissued primarily as a means of asssing Sarvice officids
in the dosing of the case involved.
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(b) Except in rare or unusud circumstances, aholding in atechnical advice
memorandum that is favorable to the taxpayer is gpplied retroactively.
Moreover, since technical advice, as described in subdivison (i) of this
subparagraph, isissued only on closed transactions, a holding in atechnica
advice memorandum that is adverse to the taxpayer is aso applied retroactively
unless the Assstant Commissioner or Deputy Assisitant Commissioner
(Technica) exercises the discretionary authority under sectior 7805(b) of the
Code to limit the retroactive effect of the holding. Likewise, aholdingin e
technica advice memorandum that modifies or revokes a holding in a prior
technical advice memorandum will aso be gpplied retroactively, with one
exception. If the new holding isless favorable to the taxpayer, it will generdly
not be applied to the period in which the taxpayer relied on the prior holding in
gtuations involving continuing transactions of the type described in Sec.
601.201(1)(7) and Sec. 601.201(1)(8).

(c) The Appeds office is bound by technica advice favorable to the taxpayer.
However, if the technica advice is unfavorable to the taxpayer, the Appeds
office may settle theissue in the usuad manner under exigting authority. For the
effect of technica advice in Employee Plans and Exempt Organization cases see:
Sec. 601.201(n)(9)(viii).

(d) In connection with section 446 of the Code, taxpayers may request
permission from the Assstant Commissioner (Technical) to change a method of
accounting and obtain a 10-year (or less) spread of the resulting adjustments.
Such arequest should be made prior to or at the first Appedls conference. The
Appeds office has authority to dlow a change and the resulting soread without
referring the case to Technical.

(e) Technica advice memorandums often form the basis for revenue rulings.
For the description of revenue rulings and the effect thereof, see Sec.
01.601(d)(2)(i)(a) and 601.601(d)(2)(V).

(f) An Apped's office may raise an issue in ataxable period, even though
technical advice may have been asked for and furnished with regard to the same
or asmilar issue in any other taxable period.

(9) Limitation on the jurisdiction and function of Appeds.
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(1) Overpayment of more than $200,000.

If Appeds determines that there is an overpayment of income, war profits, excess profits,

edtate, generation-skipping transfer, or gift tax, or any tax imposed by chapters 41 through 44,
induding pendties and interest, in excess of $200,000, such determination will be considered by
the Joint Committee on Taxation, See Sec. 601.108

(2) Offersin compromise.

For jurisdiction of Appeals with respect to offersin compromise of tax ligbilities, see Sec.
601.203.

(3) Closing agreements.

For jurisdiction of Appeds with respect to closing agreements under section 7121 of the Code
relaing to any internd revenue tax liability, see Sec. 601.202.

(h) Reopening closed cases not docketed in the Tax Court.

(2) A case not docketed in the Tax Court and closed by Appeds on the basis of concessions
made by both the Appedls and the taxpayer will not be reopened by action initiated by the
Service unless the digposition involved fraud, mafeasance, concedment or misrepresentation of
materid fact, or an important mistake in mathematica caculaions, and then only with the
approva of the Regiona Director of Appedls.

(2) Under certain unusud circumstances favorable to the taxpayer, such as retroactive
legidation, a case not docketed in the Tax Court and closed by Apped's on the basis of
concessions made by both Appedals and the taxpayer may be reopened upon written applicatior
from the taxpayer, and only with the gpprova of the Regiond Director of Appedls. The
processing of an gpplication for a tentative carryback adjustment or of aclaim for refund or
credit for an overassessment (for ayear involved in the prior closing) atributable to aclamed
deduction or credit for a carryback provided by law, and not included in a previous Appeds
determination, shall not be consdered a reopening requiring approva. A subsequent
assessment of an excessve tentative alowance shall likewise not be considered such &
reopening. The Director of the Appeds Divison may authorize, in advance, the reopening of
gmilar classes of cases where legidative enactments or compelling adminigrative reasons
require such advance approvd.

(3) A case not docketed in the Tax Court and closed by Appedls on abasis not involving
concessions made by both Apped's and the taxpayer will not be reopened by action initiated by
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the Service unless the digposition involved fraud, mafeasance, conceamert or misrepresentation
of materid fact, an important mistake in mathematical calculation, or such other circumstance
that indicates that failure to take such action would be a serious adminigirative omission, and
then only with the gpprova of the Regional Director of Appedls.

(4) A case not docketed in the Tax Court and closed by the Appedls on abasis not involving
concessions made by both Appedls and the taxpayer may be reopened by the taxpayer by any
gppropriate means, such as by thefiling of atimely dam for refund.

(1) Specid procedures for crude oil windfal profit tax cases.
For speciad procedures relating to crude oil windfall profit tax cases, see Sec. 601.405.

(5 U.S.C. 301 and 552) 80 Stat. 379 and 383; sec. 7805 of the Internal Revenue Code of 1954, 68A
Stat. 917 (26 U.S.C. 7805))

[32 FR 15990, Nov. 22, 1967]
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