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RATIFICATION OF THE is -
SIXTEENTHE AMENDMENT Ol
This report has been prepared in response to recent “‘F;
gllegations that the sixteenth amendment is unconstitu- ahl :
tiona) because it was improperly ratified by & number Wh“
of states. Specifically, it is said that the resolutions tha
resx

of these states contained variations in punctuatiom, ¢api- ;
talization, or wording and that, for this reasom, the six- qui

teanth emendment is null sad veid, The raport does not Bl
attempt to rebut specific factual allegations, but is fooused fie:
on the conclusions of law., While much of our disengsion the
centers aroand cases involving statutes, the central imeue t!‘*
i alse common te the issne of proper ratification of a tie:
constitutional amendment, When the appropriate offi- all
cials have by the appropriata formal means indieated that of
a ntatute has been passed or a constitutionsl amendment &N
ratifiad, what is the offect of that enrollment or cartifica-
tion of ratifieationt The ressoning of the judieiary in ha
statutory cames ig applicable and bas been, ns our discus- th
sion below indicates, applied to ratification challenges. g
The basic rule tnder both English and American o
common law has been that “the enrolled bill was conclusive ip.
evidence of statutory epactment and that no other evidence . Ca
was admissible to establish that the bill was not lewfully %
enacted.''! That basic rule has long heen applied in our e
; {CRB.2) fedaral courts,? ns well ax A snhatantial number of ‘ i+

15utherfand Statutory Construction § 15.03,

imld v. Clark, 143 U.5. 649 (1892); United States v. Baliin,
T44 LS, 1 (1892); Marwood v, Wentworth, 162 U5, 547 (189€).
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state courts.? The rationale for this conclusive presumption
is outlined in the Supreme Court’s opinion in Field v.
Clark. There the Court noted that an enrolled bill is
signed by the Speeker and President of the Benate, an
aftestation that it has passed Congrees ar signed, and
when the President signs, it also indicates kis attestation
that the messure was properly passed by Congrees. “The
respect due to voequal and independent departments re-
quires the judieial department to aet upon that assurance,
and to accept, as having passed Congress, all bills authen-
ticated in the manner stated.™ Generally, becanse of
the manner in which legislative journals have heen kept,
the eourts have considered them less relinble than authen-
ticated, enrolled bills®’ Further, it was believed that
allowing the journal to be used te suthentioate the presage
of bills would encourage wmanipulation of the journals
and lead to uncertainty.®

The conolusive presumption rule of Field v. Clark
has alse been appiied when sttempts were made to have
the pineteenth amendment declared invalid on various
grounds, including & claim that it had not been pra- (CRS

¥See, .., California—Sherman v, Story, 30 Cal. 233 (1666);
Spaulding v. Desmond, 188 Cal. 783 (1922); Taylar v. Cole, 207
al. 327 (1927); Delaware—Wiimington Savings Fund Society v.
Creen, 288 A.2d 273 (Del. Super. 1972); Maine—Weeks v, Smith,
51 Me. 538 (1888); Mississippi—Rifey v. Ammon, 143 Miss 861
{1926); Washington—Citigens Council Against Crime v Bjork,
B4 Wash. 2d 891 (1975

4143 U5 649 672 (1892).
S1d. at 673-674.
§1d. at 674-675.
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-3) perly ratified by a number of states, In rejecting this
contention the Supreme Court said:’

. . . The proclamation by the Hecretary cer-
tified that from official documents on file i the
Department of State it appeared that the proposed
Amendment was ratified by the legislatures of thirty-
gix Statas, and that it “has become valid to all intents
and purposes os o part of the Conatitution of the
United Staten.” As the legislatures of Tennessee and
of West Virginia had power to adopt the resclutions
of ratification, official notice to the Sacretary, duly
authentieatsd, that they had done so was conclusive
upon him, and heing certified to by his proelamation,
is econclusive upon the courts. The rule declared in
Feeld v, Clark, 143 U5, 649, 669673, is applizable
here, 3Bee also Harwood 1. Wentworth, 162 U8,
M7, 562,

Present federal law as interpreted and applied by the
judiciary conclusively preswnes the validity of ratifica-
tion, where that ratification hes beep authenticated by
the appropriate official, now the Administrator of (Jen-
eral Services and former!y the Secretary of State. That
eertification is conclusive upon the courts snd the courts
will not consider external evidence, including legislative
Journale, on the questionm of authenticity. Thus, in the
context of the present day dispute over the sizteenth
amendment, if the rule applied in Field v. Clark aod Leser
t. Garmett is followed, the ratification would be held
: valid, and evidence of variations in form, spelling ete.
' taken from state legislative journals eould not be vaed
to dispute its validity. The ratification of the gixteenth

TLeser v. Garnett, 258 U.S, 130, 137 (1922). Ses also; Coles
man v, Miller, 307 1.5, 433 (1939) especially the concurring
opinion of Justice Black at 456,
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» this amendment was certified by Seeretary of State Philander
C. Knox on February 23, 1913}
cor- (CRE8-4) Even if one accepts tha view taken in more Te-
\ the ceut years in some state courts,® that an enrolled bill iy
:&ste;il prime facie and not conclusively valid, there is little reason
tents to believe that after enforcing and applying the sixteenth
¢ the amendment for nearly three-quarters of s century the
 and courts would find persuapive, argmments based on dif-
t:l:’;; farences in punctuation, eapitalization, apelling or word-
imive ing. The basic ruleis ™
t{;o::]; Variations in spelling of immateriz]l and unim-
~able portapt words which occur between the jonrnal and
Ts. the emrolled bill do not invalidate the act. In such

cases the rule of de minimis spplies in favor of the
enrolled hill. Likewise the fact that references in the

v the journal are confused or inconsiatent will not invalidate

fica- the act.

1 by Aceaptance of the argument that the sixteenth amend-
(ten- ment is null and void because of these types of differ-

That ences oould lend to legal and copstitutionel chace. It
urts seems probable, for iostance, that the same argument

itive could be made against the validity of the Constitution
the

anth

eger . 37 Stat. 785.

held %See, e.g., Lafferty v. Huffman, 99 Ky. 80 (1B96), applying

the conclusive presumption ruie which was followed untit D & W

ete. Auto Supply v. Department of Revenue, 502 SW32d 420 (Ky.
15ed 1980}, when the prima fade view was accepted. [In making the
ith change the Kentucky court expressed its view that with modern
" communications equipment and techniques, keeping #an accu-
rate record of lagislative activity was not as big a problem as it
had besn when the conclusive presumption was adopted.
j_c'\.,e' W Sytherland Statutory Construction § 1517, footnotes
‘nng omitted.
Bl — - s
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itself. We eoxamined the Department of State, Docu- hist:
mentary History of the Constitution of the United Jlates perc
of America 1786-1870 (1894). While these are reprints gesti:
and not the originals, nevertheless, there appear to be ame!
sufficient variations in spelling, punctuation, and capi- doin
talization samong reprinted documents of the ratifying ame
states to find the Constitution null and void, if the law pow

(CR8-5) adopted the view of those urging the sixteenth with
amendment's invalidity. Where the reprinted documents ot
included a copy of the Comstitution,!! & mumber of differ-
ences appear. For example, while in the original the
word powery in Article I, § 1 was capitalized, the versions
contained in the reprinted ratification documents of
Pannsylvania, New Jersey, Georgia, and South Carelina
did not capitalize powers. The Maryland version of
Article I, 41 eapitalized legislative, whareas the original
apparently did not. A comparison of the first clause of
Artiole I, ¢ 2 aleo shows considerable variution in capitali-
zation. Thus, for example, in the reprinted Georgia ver-
slon a number of words capitalized in the original wers
not capitalized, inclueding members, people, electors,
branch, states and state. The New Jorsay version of
this clauge did not capitelize member, people, atates, alec-
tors, and its version of the preamble contains & different
spelling of the words insure and domestic (ensure and
domestick). Theme examples illustrate the potential basis
‘ for finding ratification of the Constitution itsslf invalid
if form is exalted over substance and the acquiescence of

"in some cases, e.g. Connecticut, the reprinted documents
did not include a copy of the constitution, We conducted only
a limited examination of some of those where the constitution
was reproduced in the decuments.
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it history ignored, The entire legal system could ba jeo-
18 pardized because of clerical errors, noue of which sug-
14 geeta that in ratifying the Corcstitution or the sixteenth
a amendment the participants did not know what they were
i- doing; that they did not know in ratifying the sixteeanth
g amendment that thay were giving Congress constitutional
w power to tax in{CRS.6)coma from whatever souree derived,
h without apportionment among the severa] states, and with-
8 ont regard to any osnsus or epumaration.”
e /6/ Thomas B. Ripy
€ Legisistive Attorney
8 American Law Division
4 May 20, 1985
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