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Sec. 1.1441-1 Requirement for the deduction and withholding of tax on paymentsto
foreign persons.

(a) Purpose and scope.

This section, Secs. 1.1441-2 through 1.1441-9, and 1.1443-1 provide rules for withholding under
sections 1441, 1442, and 1443 when a payment is made to aforeign person. This section provides
definitions of terms used in chapter 3 af the Internal Revenue Code (Code) and regulations
thereunder. It prescribes procedures to determine whether an amount must be withheld under
chapter 3 of the Code and documentation that a withholding agent may rely upon to determine the
status of a payee or a beneficid owner asa U.S. person or as aforeign person and other relevant
characteridtics of the payee that may affect awithholding agent's obligation to withhold under
chapter 3 of the Code and the regulations thereunder. Specia procedures regarding paymentsto
foreign persons that act as intermediaries are also provided. Section 1.1441-2 defines the income
subject to withholding under section 1441, 1442, and 1443 and the regulations under these
sections. Section 1.1441-3 provides rules regarding the amount subject to withholding. Sectior
1.1441-4 provides exemptions from withholding for, among other things, certain income effectively
connected with the conduct of atrade or businessin the United States, including certain
compensation for the persona services of an individud. Section 1.1441-5 provides rules for
withholding on payments made to flow-through entities and other smilar arrangements. Sectior
1.1441-6 provides rules for claming areduced rate of withholding under an income tax treaty.
Section 1.1441-7 defines the term withholding agent and provides due diligence rules governing &
withholding agent's obligation to withhold. Section 1.1441-8 provides rules for relying on clams of
exemption from withholding for payments to a foreign government, an internationa organization, &
foreign centra bank of issue, or the Bank for Internationa Settlements. Sections 1.1441-9 and
1.1443-1 provide rules for relying on claims of exemption from withholding for payments to foreign
tax exempt organizations and foreign private foundations.

(b) Generd rules of withholding.
(1) Requirement to withhold on payments to foreign persons.

A withholding agent must withhold 30-percent of any payment of an amount subject to
withholding made to a payee that is aforeign person unlessit can reliably associate the payment
with documentation upon which it can rely to treat the payment as made to a payeethat is U.S.
person or as made to a beneficia owner that is aforeign person entitled to areduced rate of
withholding. However, awithholding agent making a payment to a foreign person need not
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withhold where the foreign person assumes responsbility for withholding on the payment under
chapter 3 of the Code and the regulations thereunder as a qudified intermediary (see paragrapl
(e)(5) of this section), asa U.S. branch of aforeign person (see paragraph (b)(2)(iv) of this
section), as awithholding foreign partnership (see Sec. 1.1441-5(c)(2)(i)), or as an authorized
foreign agent (see Sec. 1.1441-7(c)(1)). This section (dedling with generd rules of withholding
and dams of foreign or U.S. status by a payee or a beneficial owner), and Secs. 1.1441-4,
1.1441-5, 1.1441-6, 1.1441-8, 1.1441-9, and 1.1443-1 provide rules for determining whether
documentation is required as a condition for reducing the rate of withholding on a payment to &
foreign beneficid owner or to aU.S. payee and if o, the nature of the documentation upor
which awithholding agent may rely in order to reduce such rate. Paragraph (b)(2) of this section
prescribes the rules for determining who the payee is, the extent to which a payment is treated
as made to aforeign payee, and reliable association of a payment with documentation.
Paragraph (b)(3) of this section describes the gpplicable presumptions for determining the
payee's satus as U.S. or foreign and the payee's other characteristics (i.e., as an owner or
intermediary, as an individua, partnership, corporation, etc.). Paragraph (b)(4) of this sectior
ligts the types of payments for which the 30-percent withholding rate may be reduced. Because
the treatment of a payee asa U.S. or aforeign person also has consequences for purposes of
making an information return under the provisons of chapter 61 of the Code and for withholding
under other provisions of the Code, such as sections 3402, 3405 or 3406, paragraph (b)(5) of
this section lists applicable provisons outside chapter 3 of the Code that require certain payees
to establish their foreign status (e.g., in order to be exempt from information reporting).
Paragraph (b)(6) of this section describes the withholding obligations of aforeign person making
apayment that it has received in its capacity as an intermediary. Paragraph (b)(7) of this sectior
describes the ligbility of awithholding agent that fails to withhold at the required 30-percent rate
in the absence of documentation. Paragraph (b)(8) of this section dedls with adjustments and
refunds in the case of overwithholding. Paragraph (b)(9) of this section dedls with determining
the status of the payee when the payment is jointly owned. See paragraph (c)(6) of this sectior
for adefinition of beneficid owner. See Sec. 1.1441-7(a) for a definition of withholding agent.
See Sec. 1.1441-2(a) for the determination of an amount subject to withholding. See Sec.
1.1441-2(e) for the definition of a payment and when it is considered made. Except as
otherwise provided, the provisons of this section apply only for purposes of determining &
withholding agent's obligation to withhold under chapter 3 of the Code and the regulations
thereunder.

(2) Determination of payee and payee's Satus.

(i) Ingenerd.
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Except as otherwise provided in this paragraph (b)(2) and Sec. 1.1441- 5(c)(1) and
(©)(3), apayee isthe person to whom a payment is made, regardless of whether such
person is the beneficia owner of the amount (as defined in paragraph (c)(6) of this
section). A foreign payeeis a payee who isaforeign person. A U.S. payee isapayee
who isaU.S. person. Generally, the determination by a withholding agent of the U.S. or
foreign status of a payee and of its other relevant characteristics (e.g., as a beneficia
owner or intermediary, or as an individua, corporation, or flow-through entity) is made
on the basis of awithholding certificate that is a Form W-8 or a Form 8233 (indicating
foreign status of the payee or beneficid owner) or a Form W-9 (indicating U.S. status
of the payee). The provisions of this paragraph (b)(2), paragraph (b)(3) of this section,
and Sec. 1.1441-5 (c), (d), and (€) dedling with determinations of payee and applicable
presumptions in the absence of documentation, epply only to payments of amounts
subject to withholding under chapter 3 of the Code (within the meaning of Sec.
1.1441-2(a)). Similar payee and presumption provisions are set forth under Sec.
1.6049-5(d) for payments of amounts that are not subject to withholding under chapter
3 of the Code (or the regulations thereunder) but that may be reportable under
provisions of chapter 61 of the Code (and the regulations thereunder). See paragraph
(d) of this section for documentation upon which the withholding agent may rely in order
to treat the payee or beneficial owner asa U.S. person. See paragraph (€) of this
section for documentation upon which the withholding agent may rely in order to trest
the payee or beneficid owner as aforeign person. For gpplicable presumptions of datus
in the absence of documentation, see paragraph (b)(3) of this section and Sec.
1.1441-5(d). For definitions of aforeign person and U.S. person, see paragraph (¢)(2)
of this section.

(i) Paymentsto a U.S. agent of aforeign person.

A withholding agent making a payment to a U.S. person (other than to a U.S. branch
that istreated as a U.S. person pursuant to paragraph (b)(2)(iv) of this section) and
who has actua knowledge that the U.S. person receives the payment as an agent of a
foreign person must treat the payment as made to the foreign person. However, the
withholding agent may treat the payment as made to the U.S. person if the U.S. persor
isafinancid inditution and the witrholding agent has no reason to believe that the
financid indtitution will not comply with its obligation to withhold. See paragraph (€)(5)
of this section for the definition of afinancid ingitution.

(iii) Payments to wholly-owned entities
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(A) Foreign-owned domestic entity.

A payment to awholly-owned domestic entity that is disregarded for federd tax
purposes under Sec. 301.7701-2(c)(2) of this chapter as an entity separate
from its owner and whose single owner isaforeign person shdl be treated as a
payment to the owner of the entity, subject to the provisions of paragraph
(b)(2)(iv) of this section. For purposes of this paragraph (b)(2)(iii)(A), &
domestic entity means a person that would be treasted as a U.S. personif it had
an dection in effect under Sec. 301.7701-3(c)(1)(i) of this chapter to be treated
asacorporation. For example, alimited liability company, A, organized under
the laws of the State of Delaware, opens an account at a U.S. bank. Upon
opening of the account, the bark requests A to furnish a Form W-9 as required
under section 6049(a) and the regulations under that section. A does not have
an dection in effect under Sec. 301.7701-3(c)(1)(i) of this chapter and,
therefore, is not trested as an organization taxable as & corporation, including
for purposes of the exempt recipient provisionsin Sec. 1.6049-4(c)(2). If A has
asngle owner and the owner is aforeign person (as defined in paragraph (c)(2)
of this section), then A may not furnish a Form W-9 because it may not
represent that it isa U.S. person for purposes of the provisions of chapters 3
and 61 of the Code, and section 3406. Therefore, A must furnish a Form W-€
with the name, address, and taxpayer identifying number (TIN) (if required) of
the foreign person who is the single owner in the same manner as if the account
were opened directly by the foreign single owner. See Secs. 1.894-1T(d) and
1.1441-6(b)(2) for speciad rules where the entity's owner is claiming a reduced
rate of withholding under an income tax treaty.

(B) Foreign entity.

A payment to awholly-owned foreign entity that is disregarded under Sec.
301.7701-2(c)(2) of this chapter as an entity separate from its owner shal be
treated as a payment to the single owner of the entity, subject to the provisions
of paragraph (b)(2)(iv) of this section if the foreign entity hasa U.S. branch in
the United States. For purposes of this paragraph (b)(2)(iii)(B), aforeign entity
means a person that would be treated as aforeign person if it had an dection in
effect under Sec. 301.7701-3(c)(1)(i) of this chapter to be treated as a
corporation. See Secs. 1.894-1T(d) and 1.1441-6(b)(2) for special rules
where the foreign entity or its owner is claming a reduced rate of withholding
under an income tax treaty. Thus, for example, if the foreign entity'ssingle

© CFS Tax Software, Inc. 1996 to 2001 4 August 2001 Release



3/16/2002 6:34:15 PM

Final & Temporary Regulations

owner isaU.S. person, the payment shall be treated as apayment toa U.S.
person. Therefore, based on the saving clausein U.S. income tax tregties, such
an entity may not claim benefits under an income tax treety even if the entity is
organized in a country with which the United States has an income tax treaty in
effect and treats the entity as a non-fiscally transparent entity. See Sec.
1.894-1T(d)(6), Example 10. Unless it has actual knowledge or reason to
know that the foreign entity to whom the payment is made is disregarded under
Sec. 301.7701-2(c)(2) of this chapter, awithholding agent may treet aforeign
entity as an entity separate from its owner unlessit can rdiably associate the
payment with awithholding certificate from the entity's owner.

(iv) Paymentsto aU.S. branch of certain foreign banks or foreign insurance companies.

(A) U.S. branch treated asa U.S. person in certain cases.

A payment to aU.S. branch of aforeign person is a payment to aforeign
person. However, a U.S. branch described in this paragraph (b)(2)(iv)(A) and
awithholding agent (including another U.S. branch described in this paragrapt
(b)(2)(iv)(A)) may agree to trest the branch asa U.S. person for purposes of
withholding on specified payments to the U.S. branch. Notwithstanding the
preceding sentence, a withholding agent making a payment to aU.S. branch
treated asa U.S. person under this paragraph (b)(2)(iv)(A) shall not treet the
branch asaU.S. person for purposes of reporting the payment made to the
branch. Therefore, a payment to such U.S. branch shall be reported on Form
1042-S under Sec. 1.1461-1(c). Further, aU.S. branch that istreated as @
U.S. person under this paragraph (b)(2)(iv)(A) shal not be treated asa U.S.
person for purposes of the withholding certificate it may provideto &
withholding agent. Therefore, the U.S. branch mugt furnish aU.S. branch
withholding certificate on Form W-8 as provided in paragraph (€)(3)(v) of this
section and not a Form W-9. An agreement to treat aU.S. branch asa U.S.
person must be evidenced by a U.S. branch withholding certificate described in
paragraph (e)(3)(v) of this section furnished by the U.S. branch to the
withholding agent. A U.S. branch described in this paragraph (b)(2)(iv)(A) is
any U.S. branch of aforeign bank subject to regulatory supervison by the
Federal Reserve Board or aU.S. branch of aforeign insurance company
required to file an annud statement on aform approved by the Nationa
Association of Insurance Commissioners with the Insurance Department of &
State, a Territory, or the Didrict of Columbia. The Internal Revenue Service
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(IRS) may approve aligt of U.S. branches that may qudify for treatment as e
U.S. person under this paragraph (b)(2)(iv)(A) (see Sec. 601.601(d)(2) of this
chapter). See Sec. 1.6049-5(c)(5)(vi) for the treatment of U.S. branches as
U.S. payorsif they make a payment that is subject to reporting under chapter
61 of the Internal Revenue Code. Also see Sec. 1.6049-5(d)(2)(ii) for the
treatment of U.S. branches as foreign payees under chapter 61 of the Interna
Revenue Code.

(B) Consequences to the withholding agent.

Any person that is otherwise awithholding agent regarding apayment toaU.S.
branch described in paragraph (b)(2)(iv)(A) of this section shdll treat the
payment in one of the following ways--

(1) Asapayment to aU.S. person, in which case the withholding agent
is not responsible for withholding on such payment to the extent it car
reliably associate the payment with awithholding certificate described in
paragraph (e)(3)(v) of this section trat has been furnished by the U.S.
branch under its agreement with the withholding agent to be treated as a
U.S. person;

(2) Asapayment directly to the persons whose names are or
withholding certificates or other appropriate documentation forwarded
by the U.S. branch to the withholding agent when no agreement isin
effect to treat the U.S. branch asa U.S. person for such payment, to
the extent the withholding agent can reliably associate the payment with
such certificates or documentation; or

(3) Asapayment to aforeign person of income that is effectively
connected with the conduct of atrade or businessin the United States if
the withholding agent cannot reliably associate the payment with &
withholding certificate from the U.S. branch or any other certificate or
other appropriate documentation from another person. See Sec.
1.1441-4(a) (2)(ii).

(C) Consequences to the U.S. branch.

A U.S. branch that istreated asa U.S. person under paragraph (b)(2)(iv)(A) of
this section shall be treated as a separate person solely for purposes of sectior

© CFS Tax Software, Inc. 1996 to 2001 6 August 2001 Release



3/16/2002 6:34:15 PM Final & Temporary Regulations

1441(a) and dl other provisons of chapter 3 of the Interna Revenue Code and
the regulations thereunder (other than for purposes of reporting the payment to
the U.S. branch under Sec. 1.1461-1(c) or for purposes of the documentation
such a branch must furnish under paragraph (€)(3)(v) of this section) for any
payment that it receives as such. Thus, the U.S. branch shdl be responsible for
withholding on the payment in accordance with the provisons under chapter 3
of the Internal Revenue Code and the regulations thereunder and other
gpplicable withholding provisons of the Internd Revenue Code. For this
purposg, it shall obtain and retain documentation from payees or beneficia
owners of the paymentsthat it receivesasaU.S. person in the same manner ac
if it were a separate entity. For example, if aU.S. branch recelves a payment on
behdf of its home office and the home office isaqudified intermediary, the U.S.
branch must obtain a qudified intermediary withholding certificate described in
paragraph (€)(3)(ii) of this section from its home office. In addition, aU.S.
branch that has not provided documentation to the withholding agent for &
payment thet is, in fact, not effectively connected income is awithholding agent
with respect to that payment. See paragraph (b)(6) of this section and Sec.
1.1441-4(a)(2)(ii).

(D) Definition of payment to aU.S. branch.

A payment is treated as a payment to aU.S. branch of aforeign bank or foreign
insurance company if the payment is credited to an account maintained in the
United States in the name of a U.S. branch of the foreign person, or the
payment is made to an addressin the United States where the U.S. branch is
located and the name of the U.S. branch appears on documents (in written or
electronic form) associated with the payment (e.g., the check mailed or aletter
addressed to the branch).

(E) Paymentsto other U.S. branches.

Similar withholding procedures may apply to payments to U.S. branches that
are not described in paragraph (b)(2)(iv)(A) of this section to the extent
permitted by the digtrict director or the Assstant Commissioner (Internationd).
Any such branch must establish that its Stuation is analogousto that of aU.S.
branch described in paragraph (b)(2)(iv)(A) of this section regarding its
registration with, and regulation by, a U.S. governmentd indtitution, the type and
amounts of assetsit is required to, or actudly maintainsin the United States, and
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the personnd who carry out the activities of the branch in the United States. Ir
the dternative, the branch must establish that the withholding and reporting
requirements under chapter 3 of the Code and the regul ations thereunder
impose an undue adminigtrative burden and that the collection of the tax
imposed by section 871(a) or 881(a) on the foreign person (or its membersin
the case of aforeign partnership) will not be jeopardized by the exemption fromr
withholding. Generaly, an undue adminigrative burden will be found to existin a
case where the person entitled to the income, such as aforeign insurance
company, receives from the withholding agent income on securities issued by a
sngle corporation, some of which is, and some of which is not, effectively
connected with conduct of atrade or business within the United States and the
criteriafor determining the effective connection are unduly difficult to apply
because of the circumstances under which such securities are held. No
exemption from withholding shal be granted under this paragraph (b)(2)(iv)(E)
unless the person entitled to the income complies with such other requirements
as may be imposed by the digtrict director or the Assstant Commissioner
(International) and unless the didtrict director or the Assstant Commissioner
(Internationd) is stisfied that the collection of the tax on the income involved
will not be jeopardized by the exemption from withholding. The IRS may
prescribe such procedures as are necessary to make these determinations (see
Sec. 601.601(d)(2) of this chapter).

(v) Paymentsto aforeign intermediary.

(A) Payments treasted as made to persons for whom the intermediary collects
the payment.

Except as otherwise provided in paragraph (b)(2)(v)(B) of this section, the
payee of a payment to a person that the withholding agent may treat as aforeign
intermediary in accordance with the provisions of paragraph (b)(3)(ii)(C) or
(b)(3)(V)(A) of this section is the person or persons for whom the intermediary
collects the payment. Thus, for example, the payee of a payment that the
withholding agent can rdliably associate with awithholding certificate from &
qudified intermediary (defined in paragraph (€)(5)(ii) of this section) that does
not assume primary withholding respongbility or a payment to a nonqudified
intermediary are the persons for whom the qudified intermediary or nonqudlified
intermediary acts and not to the intermediary itsalf. See paragraph (b)(3)(Vv) of
this section for presumptions that gpply if the payment cannot be religbly
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associated with vaid documentation. For smilar rules for paymentsto
flow-through entities, see Sec. 1.1441-5(c)(1) and (€)(3).

(B) Payments trested as made to foreign intermediary.

he payee of a payment to a person that the withholding agent may trest as e
qudified intermediary isthe qudified intermediary to the extent that the qudified
intermediary assumes primary withholding responsbility under paragrapl
(©)(5)(iv) of this section for the payment. For example if aqualified intermediary
assumes primary withholding responsibility under chapter 3 of the Internd
Revenue Code but does not assume primary reporting or withholding
responsibility under chapter 61 or section 3406 of the Interna Revenue Code
and therefore provides Forms W-9 for U.S. non-exempt recipients, the
qudified intermediary is the payee except to the extent the payment is reliably
associated with a Form W-9 from a U.S. non-exempt recipient.

(vi) Other payees.

A payment to a person described in Sec. 1.6049-4(c)(2)(ii) that the withholding agent
would treat as a payment to aforeign person without obtaining documentation for
purposes of information reporting under section 6049 (if the payment were interest) is
treated as a payment to aforeign payee for purposes of chapter 3 of the Code and the
regulations thereunder (or to aforeign beneficid owner to the extent provided in
paragraph (e)(1)(ii)(A) (6) or (7) of this section). Further, payments that the withholding
agent can reliably associate with documentary evidence described in Sec.
1.6049-5(c)(1) relating to the payee is treated as a payment to aforeign payee. A
payment that the withholding agent may treet as a payment to an authorized foreign
agent (as defined in Sec. 1.1441-7(c)(2)) istreated as a payment to the agent and not
to the persons for whom the agent collects the payment. See Sec. 1.1441-5 (b)(1) and
(©)(2) for payee determinations for payments to partnerships. See Sec. 1.1441-5(e) for
payee determinations for payments to foreign trusts or foreign estates.

(vii) Rulesfor reliably associating a payment with awithholding certificate or other
appropriate documentation.

(A) Generdly.

The presumption rules of paragraph (b)(3) of this section and Secs. 1.1441-
5(d) and (€)(6) and 1.6049-5(d) apply to any payment, or portion of a
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payment, that a withholding agent cannot rdliably associate with vaid
documentation. Generdly, awithholding agent can reliably associate a payment
with valid documentation if, prior to the payment, it holds valid documentatior
(erther directly or through an agent), it can reliably determine how much of the
payment relates to the valid documentation, and it has no actua knowledge or
reason to know that any of the information, certifications, or satementsin, or
associated with, the documentation are incorrect. Specia rules apply for
payments made to intermediaries, flow-through entities, and certain U.S.
branches. See paragraph (b)(2)(vii)(B) through (F) of this section. The
documentation referred to in this paragraph (b)(2)(vii) is documentatior
described in paragraphs (¢)(16) and (17) of this section upon which &
withholding agent may rely to treat the payment as a payment made to a payee
or beneficia owner, and to ascertain the characterigtics of the payee or
beneficia owner that are relevant to withholding or reporting under chapter 3 of
the Internal Revenue Code and the regulations thereunder. For purposes of this
paragraph (b)(2)(vii), documentation also includes the agreement that the
withholding agent hasin effect with an authorized foreign agent in accordance
with Sec. 1.1441-7(c)(2)(i). A withholding agent that is not required to obtain
documentation with respect to a payment is considered to lack documentatior
for purposes of this paragraph (b)(2)(vii). For example, awithholding agent
paying U.S. source interest to a person that is an exempt recipient, as defined in
Sec. 1.6049-4(c)(2)(ii), is not required to obtain documentation from that
person in order to determine whether an amount paid to that person is
reportable under an gpplicable information reporting provision under chapter 61
of the Internd Revenue Code. The withholding agent must, however, treat the
payment as made to an undocumented person for purposes of chapter 3 of the
Internad Revenue Code. Therefore, the presumption rules of paragraph
(b)(3)(iii) of this section apply to determine whether the person is presumed to
be aU.S. person (in which case, no withholding is required under this section),
or whether the person is presumed to be aforeign person (in which case
30-percent withholding is required under this section). See paragraph (b)(3)(v)
of this section for special rdiance rulesin the case of a payment to aforeign
intermediary and Sec. 1.1441-5(d) and (e)(6) for specid reliance rulesin the
case of apayment to a flow-through entity.

(B) Specid rules gpplicable to awithholding certificate from a nonqualified
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intermediary or flow-through entity.

(1) In the case of a payment made to a nonqudified intermediary, &
flow-through entity (as defined in paragraph (c)(23) of this section), and
aU.S. branch described in paragraph (b)(2)(iv) of this section (other
than a branch that istreated as a U.S. person), awithholding agent car
religbly associate the payment with valid documentation only to the
extent that, prior to the payment, the withholding agent can alocate the
payment to avalid nonquaified intermediary, flow-through, or U.S.
branch withholding certificate; the withholding agent can reliably
determine how much of the payment relates to vaid documentatior
provided by a payee as determined under paragraph (c)(12) of this
section (i.e, aperson that is not itsdf an intermediary, flow- through
entity, or U.S. branch); and the withholding agent has sufficient
information to report the payment on Form 1042-S or Form 1099, if
reporting is required. See paragraph (€)(3)(iii) of this section for the
requirements of a nonqudified intermediary withholding certificate,
paragraph (e)(3)(Vv) of this section for the requirements of aU.S. branch
certificate, and Secs. 1.1441-5(c)(3)(iii) and (e)(5)(iii) for the
requirements of a flow-through withholding certificate. Thus, a payment
cannot be reliably associated with vaid documentation provided by a
payee to the extent such documentation islacking or unrdigble, or to
the extent that information required to alocate and report dl or &
portion of the payment to each payeeislacking or unrdiable. If &
withholding certificate attached to an intermediary, U.S. branch, or
flow-through withholding certificate is another intermediary, U.S.
branch, or flow-through withholding certificate, the rules of this
paragraph (b)(2)(vii)(B) apply by treating the share of the payment
alocable to the other intermediary, U.S. branch, or flow-through entity
asif the payment were made directly to such other entity. See
paragraph (€)(3)(iv)(D) of this section for rules permitting informatior
dlocating a payment to documentation to be received after the payment
ismade.

(2) Therules of paragraph (b)(2)(vii)(B)(1) of this section areillustrated
by the following examples

Example 1. WH, awithholding agent, makes a payment of U.S. source
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interest to NQI, an intermediary that is a nonqudified intermediary.

NQI provides avdid intermediary withholding certificate under
paragraph (€)(3)(iii) of this section. NQI does not, however, provide
vaid documentation from the persons on whose behdf it receives the
interest payment, and, therefore, the interest payment cannot be religbly
associated with valid documentation provided by a payee. WH must
apply the presumption rules of paragraph (b)(3)(v) of this section to the
payment.

Example 2. The facts are the same asin Example 1, except that NQI
does atach valid beneficia owner withholding certificates (as defined in
paragraph (e)(2)(i) of this section) from A, B, C, and D establishing
their status as foreign persons. NQI does not, however, provide WH
with any information alocating the payment anong A, B, C, and D and,
therefore, WH cannot determine the portion of the payment that relates
to each beneficid owner withholding certificate. The interest payment
cannot be reliably associated with valid documentation from a payee
and WH must apply the presumption rules of paragraph (b)(3)(v) of this
section to the payment. See, however, paragraph (€)(3)(iv)(D) of this
section providing specid rules permitting alocation information to be
received after a payment is made.

Example 3. The facts are the same as in Example 2, except that NQI
does provide alocation information associated with itsintermediary
withholding certificate indicating that 25 percent of the interest payment
isalocableto A and 25 percent to B. NQI does not provide any
alocation information regarding the remaining 50 percent of the
payment. WH may treat 25 percent of the payment as made to A and
25 percent as made to B. The remaining 50 percent of the payment
cannat be rdliably associated with vaid documentation from a payee,
however, snce NQI did not provide information alocating the payment.
Thus, the remaining 50 percent of the payment is subject to the
presumption rules of paragraph (b)(3)(v) of this section.

Example 4. WH makes a payment of U.S. source interest to NQI 1, ar
intermediary thet is not a qudified intermediary. NQI1 provides WH
with avadid nonqudified intermediary withholding certificate aswell &
vaid beneficid owner withholding certificates from A and B and avdid
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nonqualified intermediary withholding certificate from NQI2. NQI2 has
provided vaid beneficia owner documentation from C sufficient to
establish C's status as a foreign person. Based on information provided
by NQI1, WH can dlocate 20 percent of the interest payment to A,
and 20 percent to B. Based on information that NQI2 provided NQI 1
and that NQI 1 providesto WH, WH can allocate 60 percent of the
payment to NQI 2, but can only alocate one haf of that payment (30
percent) to C. Therefore, WH cannot reliably associate 30 percent of
the payment made to NQI2 with valid documentation and must gpply
the presumption rules of paragraph (b)(3)(v) of this section to that
portion of the payment.

(C) Specid rules applicable to awithholding certificate provided by a qudified
intermediary that does not assume primary withholding responsibility.

(2) If apayment is made to a qudified intermediary that does not
assume primary withholding responsibility under chepter 3 of the

Internal Revenue Code or primary Form 1099 reporting and backup
withholding respongbility under chapter 61 and section 3406 of the
Interna Revenue Code for the payment, a withholding agent can religbly
associae the payment with valid documentation only to the extent that,
prior to the payment, the withholding agent has received avaid qudified
intermediary withholding certificate and the withholding agent car
reliably determine the portion of the payment thet ratesto e
withholding rate pool, as defined in paragraph (e)(5)(v)(C) of this
section. In the case of awithholding rate poal attributableto aU.S.
non-exempt recipient, a payment cannot be reliably associated witl
valid documentation unless, prior to the payment, the qudified
intermediary has provided the U.S. person's Form W-9 (or, in the
absence of the form, the name, address, and TIN, if available, of the
U.S. person) and sufficient information for the withholding agent to
report the payment on Form 1099. See paragraph (e)(5)(v)(C)(2) of
this section for specid rules regarding alocation of payments among
U.S. non-exempt recipients.

(2) Therules of this paragraph (b)(2)(vii)(C) areillustrated by the
following examples
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Example 1. WH, awithholding agent, makes a payment of U.S. source
dividendsto QI. QI provides WH with avaid quaified intermediary
withholding certificate on which it indicates that it does not assume
primary withholding responsbility under chapter 3 of the Interna
Revenue Code or primary Form 1099 reporting and backup
withholding respongbility under chapter 61 and section 3406 of the
Internal Revenue Code. QI does not provide any information alocating
the dividend to withholding rate pools. WH cannot reliably associate the
payment with valid payee documentation and therefore must apply the
presumption rules of paragraph (b)(3)(v) of this section.

Example 2. WH makes a payment of U.S. source dividendsto QI. QI
has 5 cusomers. A, B, C, D, and E. QI has obtained documentatior
from A and B establishing their entitlement to a 15 percent rate of tax
on U.S. source dividends under an incometax treaty. CisaU.S.
person that is an exempt recipient as defined in paragraph (c)(20) of this
section. D and E are U.S. non-exempt recipients who have provided
FormsW-9to Ql. A, B, C, D, and E are each entitled to 20 percent of
the dividend payment. QI provides WH with avaid qudified
intermediary withholding certificate as described in paragraph (€)(2)(ii)
of this section with which it associates the Forms W-9 from D and E.
QI asociaes the following dlocation information with its qualified
intermediary withholding certificate: 40 percent of the payment is
dlocable to the 15 percent withholding rate pool, and 20 percent is
alocable to each of D and E. QI does not provide any alocatior
information regarding the remaining 20 percent of the payment. WH
cannot reliably associate 20 percent of the payment with valid
documentation and, therefore, must gpply the presumption rules of
paragraph (b)(3)(Vv) of this section to that portion of the payment. The
20 percent of the payment alocable to the 15 percent withholding rate
pool, and the portion of the payments dlocableto D and E are
payments that can be rdliably associated with documentetion.

(D) Specid rules gpplicable to awithholding certificate provided by a qudified
intermediary that assumes primary withholding responsibility under chapter 3 of
the Internal Revenue Code.

(1) In the case of a payment made to a quaified intermediary that
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assumes primary withholding responghbility under chapter 3 of the
Interna Revenue Code with respect to that payment (but does not
assume primary Form 1099 reporting and backup withholding
responsibility under chapter 61 and section 3406 of the Internal
Revenue Code), a withholding agent can reliably associate the payment
with valid documentation only to the extent that, prior to the payment,
the withholding agent has received avalid qudified intermediary
withholding certificate and the withholding agent can reliably determine
the portion of the payment that reates to the withholding rate pool for
which the quaified intermediary assumes primary withholding
responsibility under chapter 3 of the Internad Revenue Code and the
portion of the payment attributable to withholding rate pools for eact
U.S. non-exempt recipient for whom the qudified intermediary has
provided a Form W-9 (or, in asence of the form, the name, address,
and TIN, if available, of the U.S. non-exempt recipient). See paragrapt
©(B)(v)(C)(2) of this section for dternative alocation procedures for
payments made to U.S. persons that are not exempt recipients.

(2) Examples. The following examplesillugtrate the rules of paragrapt
(b)(2)(vii)(D)(2) of this section:

Example 1. WH makes a payment of U.S. source interest to QI, a
quaified intermediary. QI provides WH with awithholding certificate
that indicatestrat QI will assume primary withholding responsibility
under chapter 3 of the Internal Revenue Code with respect to the
payment. In addition, QI attachesa Form W-9 from A, aU.S.
non-exempt recipient, as defined in paragraph (¢)(21) of this section,
and provides the name, address, and TIN of B, aU.S. person that is
also anon-exempt recipient but who has not provided a Form W-9. QI
associates a withholding statement with its qualified intermediary
withholding certificate indicating that 10 percent of the peyment is
attributable to A, and 10 percent to B, and that QI will assume primary
withholding respongbility with respect to the remaining 80 percent of
the payment. WH can riably associate the entire payment with vaid
documentation. Although under the presumption rule of paragrapl
(b)(3)(v) of this section, an undocumented person receiving U.S. source
interest is generaly presumed to be aforeign person, WH has actud
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knowledge that B isaU.S. non-exempt recipient and therefore must
report the payment on Form 1099 and backup withhold on the interest
payment under section 3406.

Example 2. The facts are the same asin Example 1, except that no
Forms W-9 or other information have been provided for the 20 percent
of the payment that isdlocableto A and B. Thus, QI has accepted
withholding respongibility for 80 percent of the payment, but hes
provided no information for the remaining 20 percent. In this case, 20
percent of the payment cannot be reliably associated with valid
documentation, and WH must gpply the presumption rule of paragraph
(b)(3)(v) of this section.

(E) Specid rules gpplicable to awithholding certificate provided by aqualified
intermediary that assumes primary Form 1099 reporting and backup
withholding responsibility but not primary withholding under chapter 3.

(1) If apayment is made to aquadified intermediary that assumes
primary Form 1099 reporting and backup withholding responsibility for
the payment (but does not assume primary withholding responsibility
under chapter 3 of the Interna Revenue Code), awithholding agent car
religbly associate the payment with valid documentation only to the
extent that, prior to the payment, the withholding agent has received &
vaid qudified intermediary withholding certificate and the withholding
agent can reliably determine the portion of the payment thet relatesto e
withholding rate pool or pools provided as part of the qudified
intermediary’s withholding statement and the portion of the payment for
which the qudified intermediary assumes primary Form 1099 reporting
and backup withholding respongbility.

(2) Thefollowing example illugtrates the rules of paragrapt
B)()((vii)(D)(2) of this section:

Example. WH makes a payment of U.S. source dividendsto Ql, &
qudified intermediary. QI has provided WH with avaid qudified
intermediary withholding certificate. QI states on its withholding
Satement accompanying the certificate that it assumes primary Form
1099 reporting and backup withholding responsbility but does not
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assume primary withholding responsbility under chapter 3 of the
Interna Revenue Code. QI represents that 15 percent of the dividend is
subject to a 30 percent rate of withholding, 75 percent of the dividend
is subject to a 15 percent rate of withholding, and that QI assumed
primary Form 1099 reporting and backup withholding for the remaining
10 percent of the payment. The entire payment can be reliably
associated with vaid documentation.

(F) Specid rules gpplicable to awithholding certificate provided by aquaified
intermediary that assumes primary withholding respongbility under chapter 3
and primary Form 1099 reporting and backup withholding responsibility and e
withholding certificete provided by awithholding foreign partnership. If &
payment is made to a qudified intermediary that assumes both primary
withholding respongibility under chapter 3 of the Interna Revenue Code and
primary Form 1099 reporting and backup withholding responshbility under
chapter 61 and section 3406 of the Internad Revenue Code for the payment, &
withholding agent can reliably associate a payment with valid documentatior
provided that it receives avdid qudified intermediary withholding certificate ac
described in paragraph (e)(3)(ii) of this section. In the case of a payment made
to awithholding foreign partnership, the withholding agent can rdliably associate
the payment with vaid documentation to the extent it can associate the payment
with avaid withholding certificate described in Sec. 1.1441- 5(c)(2)(iv).

(3) Presumptions regarding payee's status in the absence of documentation.
(i) Generd rules.

A withholding agent that cannaot, prior to the payment, reliably associate (within the
meaning of paragraph (b)(2)(vii) of this section) a payment of an amount subject to
withholding (as described in Sec. 1.1441-2(a)) with valid documentstion may rely or
the presumptions of this paragraph (b)(3) to determine the status of the payeeasa U.S.
or aforeign person and the payee's other relevant characteristics (e.g., as an owner or
intermediary, as an individud, trust, partnership, or corporation). The determination of
withholding and reporting requirements applicable to payments to a person presumed to
be aforeign person is governed only by the provisons of chapter 3 of the Code and the
regulations thereunder. For the determination of witrholding and reporting requirements
applicable to payments to a person presumed to be a U.S. person, see chapter 61 of
the Code, section 3402, 3405, or 3406, and the regulations under these provisions. A
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presumption that a payee is aforeign payeeis not a presumption that the payeeisa
foreign beneficia owner. Therefore, the provisons of this paragraph (b)(3) have no
effect for purposes of reducing the withholding rate if associating the payment witr
documentation of foreign beneficia ownership is required as a condition for such rate
reduction. See paragraph (b)(3)(ix) of this section for consequences to awithholding
agent that fails to withhold in accordance with the presumptions set forth in this
paragraph (b)(3) or if the withholding agent has actual knowledge or reason to know of
factsthat are contrary to the presumptions set forth in this paragraph (b)(3). See
paragraph (b)(2)(vii) of this section for rules regarding the extent which awithholding
agent can reliably associate a payment with documentation.

(i) Presumptions of classfication asindividud, corporation, partnership, etc.
(A) In generd.

A withholding agent that cannot rdliably associate a payment with avdid
withholding certificate or that has recelved valid documentary evidence under
Secs. 1.1441- 1(e)(1)(ii)(2) and 1.6049-5(c)(1) or (4) but cannot determine a
payee's classification from the documentary evidence must gpply the rules of this
paragraph (b)(3)(ii) to determine the payee's classfication as an individud, trust,
edtate, corporation, or partnership. The fact that a payee is presumed to have a
certain status under the provisions of this paragraph (b)(3)(ii) does not mear
that it is excused from furnishing documentation if documentation is otherwise
required to obtain a reduced rate of withholding under this section. For
example, if, for purposes of this paragraph (b)(3)(ii), a payeeis presumed to be
atax- exempt organization based on Sec. 1.6049-4(c)(1)(ii)(B), the withholding
agent cannot rely on this presumption to reduce the rate of withholding or
payments to such person (if such person is aso presumed to be aforeign

person under paragraph (b)(3)(iii)(A) of this section) because a reduction in the
rate of withholding for payments to aforeign tax-exempt organization generdly
requiresthat avalid Form W- 8 described in Sec. 1.1441-9(b)(2) be furnished
to the withholding agent.

(B) No documentation provided.

If the withholding agent cannot rdiably associate a payment with avaid
withholding certificate or valid documentary evidence, it must presume that the
payeeisan individud, atrust, or an estate, if the payee appears to be such
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person (e.g., based on the payee's name or other indications). In the absence of
reliable indications that the payee is an individud, trus, or an estate, the
withholding agent must presume that the payee is a corporation or one of the
persons enumerated under Sec. 1.6049- 4(c)(1)(ii)(B) through (Q) if it can be
so treated under Sec. 1.6049- 4(c)(2)(ii)(A)(2) or any one of the paragraphs
under Sec. 1.6049- 4(c)(1)(ii)(B) through (Q) without the need to furnish
documentation. If the withholding agent cannot tresat a payee as a person
described in Sec. 1.6049-4(c)(2)(ii)(A)(2) through (Q), then the payee shdll be
presumed to be a partnership. If such a partnership is presumed to be foreign, it
is not the beneficial owner of the income paid to it. See paragraph (c)(6) of this
section. If such a partnership is presumed to be domestic, itisaU.S.
non-exempt recipient for purposes of chapter 61 of the Internal Revenue Code.

(C) Documentary evidence furnished for offshore account.

If the withholding agent receives valid documentary evidence, as described in
Sec. 1.6049-5(c)(2) or (4), with respect to an offshore account from an entity
but the documentary evidence does not esteblish the entity's classfication as e
corporation, trust, estate, or partnership, the withholding agent may presume (in
the absence of actual knowledge otherwise) that the entity is the type of persor
enumerated under Sec. 1.6049-4 (c)(1)(ii)(B) through (Q) if it can be so
treated under any one of those paragraphs without the need to furnish
documentation. If the withholding agent cannot treat a payee as a persor
described in Sec. 1.6049-4(c)(1)(ii)(B) through (Q), then the payee shdl be
presumed to be a corporation unless the withholding agent knows, or has
reason to know, that the entity is not classified as a corporation for U.S. tax
purposes. If apayeeis, or is presumed to be, a corporation under this
paragraph (b)(3)(ii)(C) and aforeign person under paragraph (b)(3)(iii) of this
section, awithholding agent shdl not treat the payee as the beneficid owner of
income if the withholding agent knows, or has reason to know, thet the payeeis
not the beneficia owner of the income. For this purpose, a withholding agent
shdl have reason to know that the payee is not a beneficia owner if the
documentary evidence indicates that the payee is abank, broker, intermediary,
custodian, or other agent, or is treated under Sec. 1.6049- 4(c)(1)(ii)(B)
through (Q) as such a person. A withholding agent may, however, treat such &
person as a beneficia owner if the foreign person provides a satement, in
writing and signed by a person with authority to Sgn the statement, that is
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attached to the documentary evidence stating it is the beneficid owner of the
income.

(ii1) Presumption of U.S. or foreign status.

A payment that the withholding agent cannot reliably associate with documentation is
presumed to be made to a U.S. person, except as otherwise provided in this paragrapl
(b)(3)(iii), in paragraphs (b)(3) (iv) ard (V) of this section, or in Sec. 1.1441-5 (d) or
(.

(A) Payments to exempt recipients.

If awithholding agent cannot reliably associate a payment with documentatior
from the payee and the payee is an exempt recipient (as determined under the
provisions of Sec. 1.6049-4(c)(2)(ii) in the case of interest, or under Smilar
provisions under chapter 61 of the Code agpplicable to the type of payment
involved, but not including a payee that the withholding agent may treet ase
foreign intermediary in accordance with paragraph (b)(3)(Vv) of this section), the
payeeis presumed to be aforeign person and not a U.S. person--

(1) If the withholding agent has actud knowledge of the payee's
employer identification number and that number begins with the two
digits 98"

(2) If the withholding agent's communications with the payee are mailed
to an addressin aforeign country;

(3) If the name of the payee indicates that the entity is the type of entity
that is on the per selist of foreign corporations contained in Sec.
301.7701-2(b)(8)(i) of this chapter; or

(4) If the payment is made outsde the United States (as defined in Sec.
1.6049-5(e)).

(B) Scholarships and grants.

A payment representing taxable scholarship or felowship grant income that
does not represent compensation for services (but is not excluded from tax
under section 117) and that a withholding agent cannot rdliably associate with
documentation is presumed to be made to aforeign person if the withholding
agent has arecord that the payee hasa U.S. visathat is not an immigrant visa
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See section 871(c) and Sec. 1.1441-4(c) for applicable tax rate and
withholding rules.

(C) Pensions, annuiities, €tc.

A payment from atrust described in section 401(a), an annuity plan described
in section 403(a), a payment with respect to any annuity, custodia account, or
retirement income account described in section 403(b), or a payment from ar
individua retirement account or individua retirement annuity described in
section 408 that a withholding agent cannot religbly associate witr
documentation is presumed to be made to a U.S. person only if the withholding
agent has arecord of a Socid Security number for the payee and relieson &
mailing address described in the following sentence. A mailing addressisar
address usad for purposes of information reporting or otherwise communicating
with the payee that is an addressin the United Siates or in aforeign country
with which the United States has an income tax treaty in effect and the treaty
provides that the payee, if an individua resdent in that country, would be
entitled to an exemption from U.S. tax on amounts described in this paragraph
(b)(3)(iii)(C). Any payment described in this paragraph (b)(3)(iii)(C) that is not
presumed to be made to a U.S. person is presumed to be made to aforeign
person. A withholding agent making a payment to a person presumed to be a
foreign person may not reduce the 30-percent amount of withholding required
on such payment unless it recaives awithholding certificate described in
paragraph (€)(2)(i) of this section furnished by the beneficid owner. For
reduction in the 30-percent rate, see Secs. 1.1441-4(e) or 1.1441-6(b).

(D) Certain payments to offshore accounts.

A payment is presumed made to aforeign payeeif the payment is made outside
the United States (as defined in Sec. 1.6049-5(e)) to an offshore account (as
defined in Sec. 1.6049-5(c)(1)) and the withholding agent does not have actua
knowledge that the payeeisa U.S. person. See Sec. 1.6049- 5(d)(2) and (3)
for exceptionsto thisrule.

(iv) Grace period.

A withholding agent may choose to apply the provisons of Sec. 1.6049-5(d)(2)(ii)
regarding a 90-day grace period for purposes of this paragraph (b)(3) (by applying the
term withholding agent instead of the term payor) to amounts described in Sec. 1.1441-
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6(c)(2) and to amounts covered by a Form 8233 described in Sec. 1.1441- 4(b)(2)(ii).
Thus, for these amounts, awithholding agent may choose to treat an account holder asa
foreign person and withhold under chapter 3 of the Interna Revenue Code (and the
regulations thereunder) while awaiting documentation. For purposes of determining the
rate of withholding under this section, the withholding agent must withhold a the
unreduced 30-percent rate a the time that the amounts are credited to an account.
However, awithholding agent who can reliably associate the payment with &
withholding certificate thet is otherwise vadid within the meaning of the gpplicable
provisons except for the fact that it is tranamitted by facamile may rely on that facamile
form for purposes of withholding at the claimed reduced rate. For reporting of amounts
credited both before and after the grace period, see Sec. 1.1461-1(c)(4)(i)(A). The
following adjustments shdl be made & the expiration of the grace period:

(A) If, a the end of the grace period, the documentation is not furnished in the
manner required under this section and the account holder is presumed to be e
U.S. non-exempt recipient, then backup withholding applies to amounts
credited to the account after the expiration of the grace period only. Amounts
credited to the account during the grace period shall be treated as owned by &
foreign payee and adjustments must be made to correct any underwithholding
on such amounts in the manner described in Sec. 1.1461-2.

(B) If, at the end of the grace period, the documentation is not furnished in the
manner required under this section, or if documentation is furnished that does
not support the claimed rate reduction, and the account holder is presumed to
be aforeign person then adjustments must be made to correct any
underwithholding on amounts credited to the account during the grace period,
based on the adjustment procedures described in Sec. 1.1461-2.

(v) Specid rules applicable to payments to foreign intermediaries.

(A) Reliance on clam of gatus as foreign intermediary.

The presumption rules of paragraph (b)(3)(v)(B) of this section gpply to &
payment made to an intermediary (whether the intermediary isa qudified or
nonqudified intermediary) that has provided a vaid withholding certificate under
paragraph (€)(3)(ii) or (iii) of this section (or has provided documentary
evidence described in paragraph (b)(3)(ii)(C) of this section that indicatesitise
bank, broker, custodian, intermediary, or other agent) to the extent the
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withholding agent cannot treat the payment as being reliably associated witl
vaid documentation under the rules of paragraph (b)(2)(vii) of this section. For
this purpose, aU.S. person's foreign branch that is a quaified intermediary
defined in paragraph (e)(5)(ii) of this section shdl be treated as aforeign
intermediary. A payee that the withholding agent may not reliably treet as e
foreign intermediary under this paragraph (b)(3)(v)(A) is presumed to be &
payee other than an intermediary whose dassfication as an individud,
corporation, partnership, etc., must be determined in accordance with
paragraph (b)(3)(ii) of this section to the extent relevant. In addition, such payee
is presumed to beaU.S. or aforeign payee based upon the presumptions
described in paragraph (b)(3)(iii) of this section. The provisions of paragrapk
(b)(3)(v)(B) of this section are not relevant to awithholding agent that car
reliably associate a payment with awithholding certificate from a persor
representing to be a qudified intermediary to the extent the quadified
intermediary has assumed primary withholding responsibility in accordance witr
paragraph (e)(5)(iv) of this section.

(B) Bendficid owner documentation or alocation information is lacking or
unreliable.

Any portion of a payment that the withholding agent may treat as madeto e
foreign intermediary (whether a nonqudified or a qudified intermediary) but thet
the withholding agent cannot treat as reliably associated with vaid
documentation under the rules of paragraph (b)(2)(vii) of thissectionis
presumed made to an unknown, undocumented foreign payee. Asaresult,
withholding agent must deduct and withhold 30 percent from any payment of ar
amount subject to withholding. If awithholding certificate attached to ar
intermediary certificate is another intermediary withholding certificate or &
flow-through withholding certificate, the rules of this paragraph (b)(3)(v)(B) (or
Sec. 1.1441-5(d)(3) or (e)(6)(iii)) apply by treating the share of the payment
dlocable to the other intermediary or flow-through entity asif it were made
directly to the other intermediary or flow-through entity. Any payment of ar
amount subject to withholding that is presumed made to an undocumented
foreign person must be reported on Form 1042-S. See Sec. 1.1461-1(c). See
Sec. 1.6049-5(d) for payments that are not subject to withholding.

(vi) U.S. branches. Therules of paragraph (b)(3)(v)(B) of this section shall apply to
payments to aU.S. branch described in paragraph (b)(2)(iv)(A) of this section that has
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provided awithholding certificate as described in paragraph (€)(3)(Vv) of this section on
which it has not agreed to be treated asa U.S. person.

(vii) Joint payees.

(A) In generd.

Except as provided in paragraph (b)(3)(vii)(B) of this section, if awithholding
agent makes a payment to joint payees and cannot rdliably associate a payment
with valid documentation from al payees, the payment is presumed made to ar
unidentified U.S. person. However, if one of the joint payees provides a Form
W-9 furnished in accordance with the procedures described in Secs.
31.3406(d)-1 through 31.3406(d)-5 of this chapter, the payment shall be
treated as made to that payee. See Sec. 31.3406(h)-2 of this chapter for rules
to determine the relevant payee if more than one Form W-9 is provided. For
purposes of gpplying this paragraph (b)(3), the grace period rules in paragraph
(b)(3)(iv) of this section shdl gpply only if each payee meets the conditions
described in paragraph (b)(3)(iv) of this section.

(B) Specid rule for offshore accounts.

If awithholding agent makes a payment to joint payees and cannot reliably
associate a payment with valid documentation from al payees, the payment is
presumed made to an unknown foreign payee if the payment is made outside
the United States (as defined in Sec. 1.6049-5(e)) to an offshore account (as
defined in Sec. 1.6049-5(c)(1)).

(viii) Rebuttal of presumptions.

A payee or beneficia owner may rebut the presumptions described in this paragrapl
(b)(3) by providing rdiable documentation to the withholding agent or, if gpplicable, to
the IRS.

(ix) Effect of reliance on presumptions and of actual knowledge or reason to know
otherwise.

(A) Generd rule.

Except as otherwise provided in paragraph (b)(3)(ix)(B) of this section, &
withholding agent that withholds on a payment under section 3402, 3405 or
3406 in accordance with the presumptions set forth in this paragraph (b)(3)
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shdl not be ligble for withholding under this section even it is later established
that the beneficid owner of the payment is, in fact, aforeign person. Smilarly, &
withholding agent that withholds on a payment under this section in accordance
with the presumptiors set forth in this paragraph (b)(3) shal not be liable for
withholding under section 3402 or 3405 or for backup withholding under
section 3406 even if it islater established that the payee or beneficid owner is,
infact, aU.S. person. A withholding acent that, insteed of relying on the
presumptions described in this paragraph (b)(3), rdies on its own actud
knowledge to withhold alesser amount, not withhold, or not report a payment,
even though reporting of the payment or withholding a greater amount would be
required if the withholding agent relied on the presumptions described in this
paragraph (b)(3) shdl beliable for tax, interest, and penaties to the extent
provided under section 1461 and the regulations under that section. See
paragraph (b)(7) of this section for provisons regarding such liability if the
withholding agent fails to withhold in accordance with the presumptions
described in this paragraph (b)(3).

(B) Actua knowledge or reason to know that amount of withholding is greeter
than is required under the presumptions or that reporting of the payment is
required.

Notwithstanding the provisions of paragraph (b)(3)(ix)(A) of this section, &
withholding agert may not rely on the presumptions described in this paragrapt
(b)(3) to the extent it has actua knowledge or reason to know that the status or
characterigtics of the payee or of the beneficid owner are other than what is
presumed under this paragraph (b)(3) and, if based on such knowledge or
reason to know, it should withhold (under this section or another withholding
provison of the Code) an amount grester than would be the caseif it relied or
the presumptions described in this paragraph (b)(3) or it should report (under
this section or under another provision of the Code) an amount that would not
otherwise be reportable if it relied on the presumptions described in this
paragraph (b)(3). In such a case, the withholding agent must rely on its actua
knowledge or reason to know rather than on the presumptions set forth in this
paragraph (b)(3). Failure to do so and, as areault, falure to withhold the higher
amount or to report the payment, shdl result in liability for tax, interest, and
pendties to the extent provided under sections 1461 and 1463 and the
regulations under those sections.
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(X) Examples.
The provisons of this paragraph (b)(3) are illugtrated by the following examples.

Example 1. A withholding agent, W, makes a payment of U.S. source dividends to
person X, Inc. at an address outside the United States. W cannot reliably associate the
payment to X with documentation. Under Secs. 1.6042-3(b)(1)(vii) and
1.6049-4(c)(1)(i))(A)(1), W may treat X as a corporation. Thus, under the
presumptions described in paragraph (b)(3)(iii) of this section, W must presume that X
isaforeign person (because the payment is made outside the United States). However,
W knowsthat X isaU.S. person who is an exempt recipient. W may not rely on its
actua knowledge to not withhold under this section. If W's knowledge is, in fact,
incorrect, W would be liable for tax, interest, and, if gpplicable, pendties, under sectior
1461. W would be permitted to reduce or iminate its ligbility for the tax by
establishing, in accordance with paragraph (b)(7) of this section, that the tax is not due
or has been satidfied. If W's actua knowledge is, in fact, correct, W may nevertheless
be liable for tax, interest, or penalties under section 1461 for the amount that W should
have withheld based upon the presumptions. W would be permitted to reduce or
diminateitsliability for the tax by establishing, in accordance with paragraph (b)(7) of
this section, that its actual knowledge was, in fact, correct and that no tax or alesser
amount of tax was due.

Example 2. A withholding agent, W, makes a payment of U.S. source dividendsto Y
who does not qualify as an exempt recipient under Secs. 1.6042-3(b)(1)(vii) and
1.6049-4(c)(1)(ii). W cannot reliably associate the payment to Y with documentation.
Under the presumptions described in paragraph (b)(3)(iii) of this section, W must
presumetha Y isaU.S. person who is not an exempt recipient for purposes of sectior
6042. However, W knowsthat Y isaforeign person. W may not rely on its actua
knowledge to withhold under this section rather than backup withhold under sectior
3406. If W'sknowledge s, in fact, incorrect, W would be liable for tax, interest, and, if
applicable, pendties, under section 3403. If W's actua knowledge s, in fact, correct,
W may nevertheless be liable for tax, interest, or pendties under section 3403 for the
amount that W should have withheld based upon the presumptions. Paragraph (b)(7) of
this section does not goply to provide relief from liability under section 3403.

Example 3. A withholding agent, W, makes a payment of U.S. source dividendsto X,
Inc. W cannot reliably associate the payment to X, Inc. with documentation. X, Inc.
presents none of the indicia of foreign status described in paragraph (b)(3)(iii)(A) of this
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section, but W has actua knowledge that X, Inc. isaforeign corporation. W may treat
X, Inc. as an exempt recipient under Sec. 1.6042-3(b)(1)(vii). Because there are no
indicia of foreign status, W would, absent actua knowledge or reason to know
otherwise, be permitted to treat X, Inc. as adomestic corporation in accordance with
the presumptions of paragraph (b)(3)(iii) of this section. However, under paragrapl
(b)(3)(ix)(B) of this section, W may not rely on the presumption of U.S. status since
reliance on its actua knowledge requires that it withhold an amount greater than would
be the case under the presumptions.

Example 4. A withholding agent, W, is a plan administrator who makes pensor
payments to person X with amailing address in aforeign country with which the United
States has an income tax treaty in effect. Under trat tregty, the type of pension income
pad to X istaxable solely in the country of resdence. The plan adminigtrator has a
record of X'sU.S. socid security number. W has no actua knowledge or reason to
know that X isaforeign person. W may rely on the presumption of paragrapt
(b)(3)(iii)(C) of this section in order to treat X asa U.S. person. Therefore, any
withholding and reporting requirements for the payment are governed by the provisons
of section 3405 and the regulations under that section.

(4) Ligt of exemptions from, or reduced rates of, withholding under chapter 3 of the Code.

A withholding agent that has determined that the payee is aforeign person for purposes of
paragraph (b)(1) of this section must determine whether the payee is entitled to a reduced rate
of withholding under section 1441, 1442, or 1443. This paragraph (b)(4) identifies items for
which areduction in the rate of withholding may apply and whether the rate reduction is
conditioned upon documentation being furnished to tre withholding agent. Documentatior
required under this paragraph (b)(4) is documentation that a withholding agent must be able to
associate with a payment upon which it can rely to treat the payment as made to aforeign
person thet is the beneficid owner of the payment in accordance with paragraph (€)(2)(ii) of this
section. This paragraph (b)(4) aso cross-references other sections of the Code and applicable
regulations in which some of these exceptions, exemptions, or reductions are further explained.
See, for example, paragraph (b)(4)(viii) of this section, dedling with effectively connected
income, that cross-references Sec. 1.1441-4(a); see paragraph (b)(4)(xv) of this section,
dedling with exemptions from, or reductions of, withholding under an income tax treety, that
crossreferences Sec. 1.1441-6. This paragraph (b)(4) is not an exclusive list of itemsto which
areduction of the rate of withholding may apply and, thus, does not preclude an exemptior
from, or reduction in, the rate of withholding that may otherwise be alowed under the
regulations under the provisons of chapter 3 of the Code for a particular item of income
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identified in this paragraph (b)(4).

(i) Portfolio interest described in section 871(h) or 881(c) and subgtitute interest
payments described in Sec. 1.871-7(b)(2) or 1.881-2(b)(2) are exempt from
withholding under section 1441(a). See Sec. 1.871-14 for regulations regarding
portfolio interest and section 1441(c)(9) for exemption from withholding.
Documentation establishing foreign status is required for interest on an obligation in
registered form to qualify as portfolio interest. See section 871(h)(2)(B)(ii) and Sec.
1.871-14(c)(1)(ii)(C). For specid documentation rules regarding foreign-targeted
registered obligations described in Sec. 1.871-14(e)(2), see Sec. 1.871-14(e) (3) and
(4) and, in particular, Sec. 1.871-14(e)(4)(i)(A) and (ii)(A) regarding the time when the
withholding agent must receive the documentation. The documentation furnished for
purposes of qudifying interest as portfolio interest serves as the basis for the withholding
exemption for purposes of this section and for purposes of establishing foreign Satus for
purposes of section 6049. See Sec. 1.6049-5(b)(8). Documentation establishing
foreign Satusis not required for quaifying interest on an obligation in bearer form
described in Sec. 1.871-14(b)(1) as portfolio interest. However, in certain cases,
documentation for partfolio interest on a bearer obligation may have to be furnished in
order to establish foreign status for purposes of the information reporting provisions of
section 6049 and backup withholding under section 3406. See Sec. 1.6049-5(b)(7).

(i) Bank deposit interest and smilar types of depogt interest (including origind issue
discount) described in section 871(i)(2)(A) or 881(d) that are from sources within the
United States are exempt from withholding under section 1441(a). See section
1441(c)(10). Documentation establishing foreign status is not required for purposes of
this withholding exemption but may have to be furnished for purposes of the informatior
reporting provisions of section 6049 and backup withholding under section 3406. See
Sec. 1.6049-5(d)(3)(iii) for exceptions to the foreign payee and exempt recipient rules
regarding this type of income. See dso Sec. 1.6049-5(b)(11) for applicable
documentation exemptions for certain bank deposit interest paid on obligationsin bearer
form.

(ii1) Bank depost interest (including original issue discount) described in sectior
861(a)(1)(B) is exempt from withholding under sections 1441(a) asincome that is not
from U.S. sources. Documentation establishing foreign statusis not required for
purposes of this withholding exemption but may have to be furnished for purposes of the
information reporting provisions of section 6049 and backup withholding under sectior
3406. Reporting requirements for payments of such interest are governed by sectior
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6049 and the regulations under that section. See Sec. 1.6049-5(b)(12) and dternative
documentation rules under Sec. 1.6049-5(c)(1).

(iv) Interest or origindl issue discount from sources within the United States on certain
short-term obligations described in section 871(g)(1)(B) or 881(a)(3) is exempt from
withholding under sections 1441(a). Documentation establishing foreign statusiis not
required for purposes of this withholding exemption but may have to be furnished for
purposes of the information reporting provisions of section 6049 and backup
withholding under section 3406. See Sec. 1.6049-5(b)(12) for applicable
documentation for establishing foreign status and Sec. 1.6049-5(d)(3)(iii) for exceptions
to the foreign payee and exempt recipient rules regarding this type of income. See dso
Sec. 1.6049-5(b)(10) for applicable documentation exemptions for certain obligations
in bearer form.

(v) Income from sources without the United States is exempt from withholding under
sections 1441(a). Documentation establishing foreign status is not required for purposes
of this withholding exemption but may have to be furnished for purposes of the
information reporting provisons of section 6049 or other applicable provisons of
chapter 61 of the Code and backup withholding under section 3406. See, for example,
Sec. 1.6049-5(b) (6) and (12) and aternative documentation rules under Sec.
1.6049-5(c). See dso paragraph (b)(5) of this section for cross references to other
applicable provisons of the regulations under chapter 61 of the Code.

(vi) Digtributions from certain domestic corporations described in section 871(i)(2)(B)
or 881(d) are exempt from withholding under section 1441(a). See section
1441(c)(10). Documentation establishing foreign status is not required for purposes of
this withholding exemption but may have to be furnished for purposes of the informatior
reporting provisions of section 6042 and backup withholding under section 3406. See
Sec. 1.6042-3(b)(1) (iii) through (vi).

(vii) Dividends paid by certain foreign corporations that are trested as income from
sources within the United States by reason of section 861(a)(2)(B) are exempt from
withholding under section 884(e)(3) to the extent that the distributions are paid out of
earnings and profitsin any taxable year that the corporation was subject to branck
profits tax for that year. Documentation establishing foreign status is not required for
purposes of this withholding exemption but may have to be furnished for purposes of the
information reporting provisons of section 6042 and backup withholding under sectior
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3406. See Sec. 1.6042-3(b)(2) (iii) through (vii).

(viii) Certain income that is effectively connected with the conduct of aU.S. trade or
business is exempt from withholding under section 1441(a). See section 1441(c)(2).
Documentation establishing foreign status and status of the income as effectively
connected must be furnished for purposes of this withholding exemption to the extent
required under the provisions of Sec. 1.1441-4(a). Documentation furnished for this
purpose aso serves as documentation establishing foreign status for purposes of
applicable information reporting provisons under chapter 61 of the Code and for
backup withholding under section 3406. See, for example, Sec. 1.6041-4(a)(1).

(ix) Certain income with respect to compensation for persond services of an individua
that are performed in the United States is exempt from withholding under sectior
1441(a). See section 1441(c)(4) and Sec. 1.1441-4(b). However, such income may be
subject to withholding as wages under section 3402. Documentation establishing foreign
gtatus must be furnished for purposes of any withholding exemption or reduction to the
extent required under Sec. 1.1441-4(b) or 31.3401(a)(6)-1 (e) and (f) of this chapter.
Documentation furnished for this purpose aso serves as documentation establishing
foreign status for purposes of information reporting under section 6041. See Sec.
1.6041-4(a)(1).

(X) Amounts described in section 871(F) that are received as annuities from certain
qudified plans are exempt from withholding under section 1441(a). See sectior
1441(c)(7). Documentation establishing foreign status must be furnished for purposes of
the withholding exemption as required under Sec. 1.1441-4(d). Documentatior
furnished for this purpose dso serves as documentation establishing foreign status for
purposes of information reporting under section 6041. See Sec. 1.6041-4(a)(1).

(xi) Paymentsto aforeign government (including aforeign central bank of issue) that are
excludable from gross income under section 892(a) are exempt from withholding under
section 1442. See Sec. 1.1441-8(b). Documentation establishing status as aforeign
government is required for purposes of this withholding exemption. Paymentsto e
foreign government are exempt from information reporting under chapter 61 of the
Code (see Sec. 1.6049-4(c)(1)(ii)(F)).

(xii) Payments of certain interest income to aforeign centra bank of issue or the Bank
for Internationa Settlements that are exempt from tax under section 895 are exempt
from withholding under section 1442. Documentation establishing igibility for such
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exemption is required to the extent provided in Sec. 1.1441-8(c)(1). Paymentsto e
foreign central bank of issue or to the Bank for International Settlements are exempt
from information reporting under chapter 61 of the Code (see Sec. 1.6049-4(c)(1)(ii)
(H) and (M)).

(xiii) Amounts derived by aforeign centra bank of issue from bankers acceptances
described in section 871(i)(2)(C) or 881(d) are exempt from tax and, therefore, from
withholding. See section 1441(c)(10). Documentation establishing foreign statusis not
required for purposes of this withholding exemption if the name of the payee and other
facts surrounding the payment reasonably indicate that the beneficid owner of the
payment isaforeign central bank of issue as defined in Sec. 1.861-2(b)(4). See Sec.
1.1441-8(c)(2) for withholding procedures. See also Secs. 1.6049-4(c)(1)(ii)(H) and
1.6041-3(g)(8) for asmilar exemption from information reporting.

(xiv) Paymentsto an internationa organization from investments in the United States of
stocks, bonds, or other domestic securities or from interest on deposits in banksin the
United States of funds belonging to such internationa organization are exempt from tax
under section 892(b) and, thus, from withholding. Documentation establishing status as
an internationd organization is not required if the name of the payee and other facts
surrounding the payment reasonably indicate that the beneficial owner of the payment is
an internationa organi zation within the meaning of section 7701(a)(18). See Sec.
1.1441-8(d). Payments to an international organization are exempt from informatior
reporting under chapter 61 of the Code (see Sec. 1.6049-4(c)(1)(i1)(G)).

(xv) Amounts may be exempt from, or subject to a reduced rate of, withholding under
an income tax treaty. Documentation establishing digibility for benefits under an income
tax treaty is required for this purpose as provided under Secs. 1.1441-6.
Documentation furnished for this purpose aso serves as documentation establishing
foreign status for purposes of applicable information reporting provisons under chapter
61 of the Code and for backup withholding under section 3406. See, for example, Sec.
1.6041-4(a)(2).

(xvi) Amounts of scholarships and grants paid to certain exchange or training prograr
participants that do not represent compensation for services but are not excluded fron
tax under section 117 are subject to areduced rate of withholding of 14-percent under
section 1441(b). Documentation establishing forelgn satusis required for purposes of
this reduction in rate as provided under Sec. 1.1441-4(c). Thisincome is not subject to
information reporting under chapter 61 of the Code nor to backup withholding under

© CFS Tax Software, Inc. 1996 to 2001 31 August 2001 Release



3/16/2002 6:34:17 PM Final & Temporary Regulations

section 3406. The compensatory portion of a scholarship or grant is reportable as wage
income. See Sec. 1.6041-3(0).

(xvii) Amounts paid to aforeign organization described in section 501(c) are exempt
from withholding under section 1441 to the extent that the amounts are not income
includible under section 512 in computing the organization's unrelated business taxable
income and are not subject to the tax imposed by section 4948(a). Documentation
establishing Satus as a tax-exempt organization is required for purposes of this
exemption to the extent provided in Sec. 1.1441-9. Amounts includible under sectior
512 in computing the organization's unrelated business taxable income are subject to
withholding to the extent provided in section 1443(a) and Sec. 1.1443-1(a). Gross
investment income (as defined in section 4940(c)(2)) of a private foundeation is subject
to withholding at a 4-percent rate to the extent provided in section 1443(b) and Sec.
1.1443-1(b). Payments to a tax-exempt organization are exempt from informatior
reporting under chapter 61 of the Code and the regulations thereunder (see Sec.
1.6049-4(c)(2)(ii)(B)(2)).

(xviii) Per diem amounts for subsstence paid by the U.S. government to a nonresident
dienindividud who is engaged in any program of training in the United States under the
Mutua Security Act of 1954 are exempt from withholding under section 1441(a). See
section 1441(c)(6). Documentation of foreign Satus is not required under Sec.
1.1441-4(e) for purposes of establishing digibility for this exemption. See Sec.
1.6041-3(p).

(xix) Interest with respect to tax-free covenant bonds issued prior to 1934 is subject to
gpecia withholding procedures set forth in Sec. 1.1461-1 in effect prior to January 1,
2001 (see Sec. 1.1461-1 as contained in 26 CFR part 1, revised April 1, 1999).

(xx) Income from certain gambling winnings of anonresdent dien individud is exempt
from tax under section 871(j) and from withholding under section 1441(a). See sectior
1441(c)(11). Documentation establishing foreign statusis not required for purposes of
this exemption but may have to be furnished for purposes of the information reporting
provisions of section 6041 and backup withholding under section 3406. See Secs.
1.6041-1 and 1.6041-4(a)(1).

(xxi) Any payments not otherwise mentioned in this paragraph (b)(4) shal be subject to
withholding at the rate of 30-percent if it is an amount subject to withholding (as defined
in Sec. 1.1441-2(a)) unless and to the extent the IRS may otherwise prescribein
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published guidance (see Sec. 601.601(d)(2) of this chapter) or unless otherwise
provided in regulations under chapter 3 of the Code.

(5) Egtablishing foreign status under gpplicable provisons of chapter 61 of the Code.

This paragraph (b)(5) identifies relevant provisions of the regulations under chapter 61 of the
Code that exempt payments from information reporting, and therefore, fron™ backup withholding
under section 3406, based on the payee's status as a foreign person. Many of these exemptions
require that the payeeg's foreign status be established in order for the exemption to apply. The
regulations under applicable provisons of chapter 61 of the Code generdly provide that the
documentation described in this section may be relied upon for purposes of determining foreign
satus.

(i) Paymentsto aforeign person that are governed by section 6041 (dedling with certain
trade or businessincome) are exempt from information reporting under Sec.
1.6041-4(a).

(i) Payments to aforeign person that are governed by section 6041A (dealing witk
remuneration for services and certain sales) are exempt from information reporting
under Sec. 1.6041A-1(d)(3).

(iif) Paymentsto aforeign person that are governed by section 6042 (dedling witk
dividends) are exempt from information reporting under Sec. 1.6042-3(b)(2) (iii)
through (vi).

(iv) Paymentsto aforeign person that are governed by section 6044 (dealing witr
patronage dividends) are exempt from information reporting under Sec. 1.6044-3(c)(1).

(v) Paymentsto aforeign person that are governed by section 6045 (dedling with
broker proceeds) are exempt from information reporting under Sec. 1.6045-1(g).

(vi) Paymentsto aforeign person that are governed by section 6049 (deding with
interest) to aforeign person are exempt from information reporting under Sec.
1.6049-5(b) (6) through (15).

(vii) Payments to aforeign person that are governed by section 6050N (dealing with
royalties) are exempt from information reporting under Sec. 1.6050N-1(c).

(viii) Paymentsto aforeign person that are governed by section 6050P (dealing with
income from cancellation of debt) are exempt from information reporting under sectior
6050P or the regulations under that section except to the extent provided in Notice
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96-61 (1996-2 C.B. 227); see aso Sec. 601.601(b)(2) of this chapter.
(6) Rules of withholding for payments by aforeign intermediary or certain U.S. branches.
(1) In generd.

A foreign intermediary described in paragraph (€)(3)(i) of this section or aU.S. branch
described in paragraph (b)(2)(iv) of this section that receives an amount subject to
withholding (as defined in Sec. 1.1441-2(a)) shadl be required to withhold (if another
withholding agent has not withheld the full amount required) and report such payment
under chapter 3 of the Internal Revenue Code and the regulations thereunder except as
otherwise provided in this paragraph (b)(6). A nonqudified intermediary or U.S. branch
described in paragraph (b)(2)(iv) of this section (other than a branch thet istrested as a
U.S. person) shdl not be required to withhold or report if it has provided avalid
nonqudified intermediary withholding certificate or a U.S. branch withholding certificate,
it has provided dl of the information required by paragraph (€)(3)(iv) of this sectior
(withholding statement), and it does not know, and has no reason to know, that another
withholding agent failed to withhold the correct amount or failed to report the payment
correctly under Sec. 1.1461-1(c). A qudified intermediary’s obligations to withhold and
report shall be determined in accordance with its qudified intermediary withholding
agreement.

(i) Examples.
The following examplesiillugrate the rules of paragraph (b)(6)(i) of this section:

Example 1. FB, aforeign bank, acts asintermediary for five different persons, A, B, C,
D, and E, each of whom owns U.S. securities that generate U.S. source dividends. The
dividends are paid by USWA, aU.S. withholding agent. FB furnished USWA with &
nonqudified intermediary withholding certificate, described in paragraph (e)(3)(iii) of this
section, to which it attached the withholding certificates of eact of A, B, C, D, and E.
The withholding certificates from A and B claim a 15 percent reduced rate of
withholding under an income tax treaty. C, D, and E claim no reduced rate of
withholding. FB provides awithholding statement that meets dl of the requirerrents of
paragraph (€)(3)(iv) of this section, including information alocating 20 percent of eact
dividend payment to each of A, B, C, D, and E. FB does not have actua knowledge or
reason to know that USWA did not withhold the correct amounts or report the
dividends on Forms 1042-Sto each of A, B, C, D, and E. FB isnot required to
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withhold or to report the dividendsto A, B, C, D, and E.

Example 2. The facts are the same asin Example 1, except that FB did not provide any
information for USWA to determine how much of the dividend payments were made to
A, B, C, D, and E. Because USWA could not reliably associate the dividend payments
with documentation under paragraph (b)(2)(vii) of this section, USWA agpplied the
presumption rules of paragraph (b)(3)(Vv) of this section and withheld 30 percent from all
dividend payments. In addition, USWA filed a single Form 1042-S reporting the
payment to an unknown foreign payee. FB is deemed to know that USWA did not
report the payment to A, B, C, D, and E because it did not provide dl of the
information required on awithholding statement under paragraph (€)(3)(iv) of this
section (i.e, dlocation information). Although FB is not required to withhold on the
payment because the full 30 percent withholding was imposed by USWA,, it isrequired
to report the payments on Forms 1042-Sto A, B, C, D, and E. FB's intentiond failure
to do so will subject it to intentiond disregard pendties under sections 6721 and 6722.

(7) Lidbility for failure to obtain documentation timely or to act in accordance with applicable
presumptions.

(i) Generd rule.

A withholding agent that cannot rdiably associate a payment with documentation on the
date of payment and that does not withhold under this section, or withholds &t less thar
the 30-percent rate prescribed under section 1441(a) and paragraph (b)(1) of this
section, isliable under section 1461 for the tax required to be withheld under chapter 3
of the Code and the regulations thereunder, without the benefit of areduced reate
unless--

(A) The withholding agent has appropriatdy relied on the presumptions
described in paragraph (b)(3) of this section (including the grace period
described in paragraph (b)(3)(iv) of this section) in order to treat the payee ase
U.S. person or, if applicable, on the presumptions described in Sec.
1.1441-4(a)(2)(ii) or (3)(i) to treat the payment as effectively connected
income; or

(B) Thewithholding agent can demondtrate to the satisfaction of the digtrict
director or the Assstant Commissioner (International) that the proper amount of
tax, if any, wasin fact paid to the IRS; or
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(C) No documentation is required under section 1441 or this section in order
for areduced rate of withholding to apply.

(ii) Proof that tax ligbility has been satisfied.

Proof of payment of tax may be established for purposes of paragraph (b)(7)(i)(B) of
this section on the basis of a Form 4669 (or such other form asthe IRS may prescribe
in published guidance (see Sec. 601.601(d)(2) of this chapter)), establishing the amount
of tax, if any, actualy paid by or for the beneficid owner on theincome. Proof that &
reduced rate of withholding was, in fact, gppropriate under the provisons of chapter 3
of the Code and the regulations thereunder may aso be established after the date of
payment by the withholding agent on the basis of avalid withholding certificate or other
gppropriate documentation furnished after that date. However, in the case of &
withholding certificate or other gppropriate documentation received after the date of
payment (or after the grace period specified in paragraph (b)(3)(iv) of this section), the
digtrict director or the Assstant Commissioner (International) may require additiona
proof if it is determined that the delays in obtaining the withholding certificate affect its
reliability.

(i) Liability for interest and pendties.

A withholding agent that has failed to withhold other than based on appropriate reliance
on the presumptions described in paragraph (b)(3) of this section or in Sec.
1.1441-4(8)(2)(ii) or (3)(i) isnot relieved from liability for interest under section 6601.
Such lighility exigs even if there is no underlying tax ligbility due. Theinterest on the
amount that should have been withheld shal be imposed as prescribed under sectior
6601 beginning on the last date for paying the tax due under section 1461 (which, under
section 6601, isthe due date for filing the withholding agent's return of tax). The interest
shdl stop accruing on the earlier of the date that the required withholding certificate or
other documentation is provided to the withholding agent and to the extent of the
amount of tax that is determined not to be due based on documentation provided, or the
date, and to the extent, that the unpaid tax liability under section 871, 881 or under
section 1461 is satisfied. Further, in the event that atax liability is assessed againg the
beneficia owner under section 871, 881, or 882 and interest under section 6601(a) is
assessed againgt, and collected from, the beneficia owner, the interest charge imposed
on the withholding agent shall be abated to that extent so asto avoid the impostion of &
double interest charge. However, the withholding agent is not relieved of any applicable
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penalties. See section 1464.
(iv) Specid effective date.

See paragraph (f)(2)(ii) of this section for the specid effective date gpplicable to this
paragraph (b)(7).

(v) Examples.

The provisons of paragraph (b)(7) of this section are illugtrated by the following
examples.

Example 1. On June 15, 2001, awithholding agent pays U.S. source interest on ar
obligation in registered form (issued after July 18, 1984) to a foreign corporation that it
cannot reliably associate with a Form W-8 or other gppropriate documentation upor
which to rely to tregt the beneficia owner as aforeign person. The withholding agent
does not withhold from the payment. On September 30, 2003, the withholding agent
receives from the foreign corporation a valid Form W-8 described in paragrapt
(©)(2)(i) of this section. Thus, the interest qualifies as portfolio interest retroactively to
June 15, 2001 (the date of payment). See Sec. 1.871-14(c)(3). Theforeign
corporation does not file aU.S. federa income tax return and does not pay the tax
owed. The withholding agent is not liable under section 1461 for the 30-percent tax or
the interest income because the receipt of the Form W-8 exempts the interest from tax
for purposes of sections 881(a) and 1461. The withholding agent, however, isliable for
interest on the amount of withholding that should have been deducted from the payment
on June 15, 2001 and deposited. Under paragraph (b)(7)(iii) of this section, the period
during which interest may be assessed againgt the withholding agent runs from Marck
15, 2002 (the due date for the Form 1042 relating to the payment) until September 30,
2003 (i.e., the date that appropriate documentation is furnished to the withholding

agent).

Example 2. On June 15, 2001, awithholding agent pays U.S. source dividendsto &
foreign corporation that it cannot reliably associate with a Form W-8 or other
appropriate documentation upon which to rely to treat the beneficia owner as aforeign
person. The withholding agent does not withhold from the payment. On September 30,
2003, the withholding agent receives from the foreign corporation avalid Form W-E
described in paragraph (€)(2)(ii) of this section claming a reduced 15-percent rate of
withholding under a U.S. income tax treaty. The dividend qudifies for the reduced treaty
rate retroactively to June 15, 2001 (the date of payment). The foreign corporation does
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not fileaU.S. federa income tax return and does not pay the tax owed. Under section
1461, the withholding agent isliable only for a 15-percent tax on the dividend income
because the receipt of the Form W-8 allows the tax rate to be reduced for purposes of
sections 881(a) and 1461 from 30 percent to 15 percent. The withholding agent,
however, isliable for interest on the full 30-percent amount that should have beer
deducted and withheld from the payment on June 15, 2001, and deposited, over a
period running from March 15, 2002 (the due date for the Form 1042 relating to the
payment) until September 30, 2003 (the date that the appropriate documentation is
furnished to the withholding agent supporting a reduction in rate under atax treety).
Additiona interest may be assessed relating to the outstanding 15-percent tax lighility
(i.e., the portion of the 30-percent totd tax liability that is not reduced under the treaty).
Such additiond interest runs from March 15, 2002, until such date as that 15-percent
tax liahility is satified by the withholding agent or the taxpayer (subject to abatement in
order to avoid adouble interest charge).

(8) Adjustments, refunds, or credits of overwithheld amounts.

If the amount withheld under section 1441, 1442, or 1443 is gregter than the tax due by the
withholding agent or the taxpayer, adjustments may be made in accordance with the procedures
described in Sec. 1.1461-2(a). Alternatively, refunds or credits may be claimed in accordance
with the procedures described in Sec. 1.1464-1, rdating to refunds or credits claimed by the
beneficial owner, or Sec. 1.6414-1, relating to refunds or credits claimed by the withholding
agent. If an amount was withheld under section 3406 or is subsequently determined to have
been paid to aforeign person, see paragraph (b)(3)(vii) of this section and Sec.
31.6413(a)-3(a)(1) of this chapter.

(9) Payments to joint owners.

A payment to joint owners that requires documentation in order to reduce the rate of
withholding under chapter 3 of the Code and the regulations thereunder does not qudify for
such reduced rate unless the withholding agent can reliably associate the payment witl
documentation from each owner. Notwithstanding the preceding sentence, a payment to joint
owners qudifies as a payment exempt from withholding under this section if any one of the
owners provides a certificate of U.S. status on a Form W-9 in accordance with paragrapt
(d)(2) or (3) of this section or the withholding agent can associate the payment with an
intermediary or flow-through withholding certificate upon which it can rely to treat the payment
as made to aU.S. payee under paragraph (d)(4) of this section. See Sec.
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31.3406(h)-2(a)(3)(i)(B) of this chapter.
(c) Definitions
(1) Withholding.

The term withholding means the deduction and withholding of tax at the gpplicable rate from the
paymen.

(2) Foreign and U.S. person.

The term foreign person means a nonresident adien individua, a foreign corporation, aforeign
partnership, aforeign trust, aforeign estate, and any other person that isnot aU.S. persor
described in the next sentence. Solely for purposes of the regulations under chapter 3 of the
Interna Revenue Code, the term foreign person aso means, with respect to a payment by
withholding agent, aforeign branch of aU.S. person that furnishes an intermediary withholding
certificate described in paragraph (€)(3)(ii) of this section. Such a branch continuesto bea U.S.
payor for purposes of chapter 61 of the Internal Revenue Code. See Sec. 1.6049-5(c)(4). A
U.S. person is aperson described in section 7701()(30), the U.S. government (incdluding ar
agency or insrumentaity thereof), a State (including an agency or insgrumentdity thereof), or the
Didrict of Columbia (including an agency or indrumentality thereof).

(3) Individud.
(i) Alien individud.

Theterm dien individua means an individua who is not acitizen or anationd of the
United States. See Sec. 1.1-1(c).

(i) Nonresdent dien individud.

The term nonresident dien individua means a person described in sectior
7701(b)(1)(B), an dien individua who isaresdent of aforeign country under the
residence article of an income tax treaty and Sec. 301.7701(b)-7(a)(1) of this chapter,
or an dien individud who is aresdent of Puerto Rico, Guam, the Commonwedth of
Northern Mariana ldands, the U.S. Virgin Idands, or American Samoa as determined
under Sec. 301.7701(b)-1(d) of this chapter. An dien individud who has made an
election under section 6013 (g) or (h) to be treated as aresdent of the United States is
neverthdess treated as a nonresident dien individud for purposes of withholding under
chapter 3 of the Code and the regulations thereunder.

© CFS Tax Software, Inc. 1996 to 2001 39 August 2001 Release


cmhansen
(3) Individual.

cmhansen
(i) Alien individual.

cmhansen
The term alien individual means an individual who is not a citizen or a national of the
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(4) Certain foreign corporations.

For purposes of this section, a corporation created or organized in Guam, the Commonwedl tr
of Northern Mariana ldands, the U.S. Virgin Idands, and American Samoa, is not trested as a
foreign corporation if the requiremerts of sections 881(b)(1) (A), (B), and (C) are met for such
corporation. Further, a payment made to aforeign government or an internationa organizatior
shall be treated as a payment made to a foreign corporation for purposes of withholding under
chapter 3 of the Code and the regulations thereunde.

(5) Finandid ingitution and foreign finandidl ingtitution.

For purposes of the regulations under chapter 3 of the Code, the term financid ingtitution means
aperson described in Sec. 1.165-12(c)(2)(iv) (not including a person providing pension or
other smilar benefits or a regulated investment company or other mutua fund, unless otherwise
indicated) and the term foreign financid indtitution means afinancid inditution thet is aforeign
person, as defined in paragraph (c)(2) of this section.

(6) Beneficid owner.
(i) Generd rule.

This paragraph (c)(6) defines the term beneficial owner for payments of income other
than a payment for which areduced rate of withholding is claimed under an income tax
treaty. The term beneficid owner means the person who is the owner of the income for
tax purposes and who beneficidly ownsthat income. A person shal be trested as the
owner of the income to the extent that it is required under U.S. tax principlesto include
the amount paid in gross income under section 61 (determined without regard to ar
excluson or exemption from gross income under the Internal Revenue Code). Beneficiad
ownership of income is determined under the provisons of section 7701(1) and the
regulations under that section and any other applicable generd U.S. tax principles,
including principles governing the determination of whether a transaction is a conduit
transaction. Thus, a person receiving income in a capacity as a nominee, agent, or
custodian for another person is not the beneficiad owner of the income. In the case of &
scholarship, the student receiving the scholarship is the beneficia owner of that
scholarship. In the case of a payment of an amount that is not income, the beneficia
owner determination shal be made under this paragraph (c)(6) as if the amount were
income.

(i) Specid rules.
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(A) Generd rule.

The beneficia owners of income paid to an entity described in this paragrapr
(©)(6)(ii) are those persons described in paragraphs (¢)(6)(ii)(B) through (D) of
this section.

(B) Foreign partnerships.

The beneficia owners of income paid to aforeign partnership (whether &
nonwithholding or awithholding foreign partnership) are the partnersin the
partnership, unless they themsalves are not the beneficial owners of the income
under this paragraph (¢)(6). For example, a partnership (firs tier) that is
partner in another partnership (second tier) is not the beneficia owner of income
paid to the second tier partnership since the firgt tier partnership is not the
owner of the income under U.S. tax principles. Rather, the partners of the firgt
tier partnership are the beneficid owners (to the extent they are not themselves
persons that are not beneficial owners under this paragraph (c)(6)). See Sec.
1.1441-5(b) for applicable withholding procedures for payments to a domestic
partnership. See also Sec. 1.1441-5(c)(3)(ii) for applicable withholding
procedures for payments to aforeign partnership where one of the partners (at
any levd inthe chain of tiers) is a domedtic partnersip.

(C) Foreign smple trusts and foreign grantor trusts.

The beneficia owners of income paid to aforeign smple trugt, as described in
paragraph (c)(23) of this section, are the beneficiaries of the trugt, unless they
themsdlves are not the beneficia owners of the income under this paragrapl
(©)(6). The beneficid owners of income paid to aforeign grantor trugt, as
described in paragraph (¢)(26) of this section, are the persons treated asthe
owners of the trust, unless they themsalves are not the beneficia owners of the
income under this paragraph (c)(6).

(D) Other foreign trusts and foreign estates.

The beneficid owner of income paid to aforeign complex trust as defined in
paragraph (€)(25) of this section or to aforeign estate is the foreign complex
trust or estate itself.

(7) Withholding agent.
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For adefinition of the term withholding agent and applicable rules, see Sec. 1.1441-7.
(8) Person.

For purposes of the regulations under chapter 3 of the Code, the term person shall mean &
person described in section 7701(a)(1) and the regulations under that section and aU.S. branch
to the extent treated as a U.S. person under paragraph (b)(2)(iv) of this section. For purposes
of the regulations under chapter 3 of the Code, the term person does not include &
wholly-owned entity that is disregarded for federa tax purposes under Sec. 301.7701-2(c)(2)
of this chapter as an entity separate fromr its owner. See paragraph (b)(2)(iii) of this section for
procedures gpplicable to payments to such entities.

(9) Source of income.

The source of income is determined under the provisions of part | (section 861 and following) ,
subchapter N, chapter 1 of the Code and the regulations under those provisions.

(10) Chapter 3 of the Code.

For purposes of the regulations under sections 1441, 1442, and 1443, any reference to chapter
3 of the Code shall not include references to sections 1445 and 1446, unless the context
indicates otherwise.

(11) Reduced rate.

For purposes of regulations under chapter 3 of the Code, and other withholding provisions of
the Code, the term reduced rate, when used in regulations under chapter 3 of the Code, shdl
include an exemption from tax.

(12) Payee.

For purposes of chapter 3 of the Internd Revenue Code, the term payee of a payment is
determined under paragraph (b)(2) of this section, Sec. 1.1441-5(c)(1) (relating to
partnerships), and Sec. 1.1441-5(e)(2) and (3) (relating to trusts and estates) and includes
foreign persons, U.S. exempt recipients, and U.S. non-exempt recipients. A nonqudified
intermediary and aqudified intermediary (to the extent it does not assume primary withholding
respongbility) are not payeesif they are acting ac intermediaries and not the beneficid owner of
income. In addition, aflow-through entity is not a payee unlessthe incomeis (or is deemed to
be) effectively connected with the conduct of atrade or businessin the United States. See Sec.
1.6049-5(d)(1) for rulesto determine the payee for purposes of chapter 61 of the Internal
Revenue Code. See Secs. 1.1441-1(b)(3), 1.1441-5(d), and (e)(6) and 1.6049-5(d)(3) for
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presumption rules that apply if a payee'sidentity cannot be determined on the basis of vaid
documentation.

(13) Intermediary.

An intermediary means, with repect to a payment that it receives, a person that, for that
payment, acts as a custodian, broker, nominee, or otherwise as an agent for another person,
regardless of whether such other person is the beneficia owner of the amount paid, &
flow-through entity, or ancther intermediary.

(14) Nonqudlified intermediary.

A nonqudified intermediary means any intermediary that isnot a U.S. person and not a qudified
intermediary, as defined in paragraph (€)(5)(ii) of this section, or aqudified intermediary that is
not acting in its cgpacity as a quaified intermediary with respect to a payment. For example, to
the extent an entity that isaqudified intermediary provides another withholding agent with &
foreign beneficid owner withholding certificate as defined in paragraph (€)(2)(i) of this section,
the entity is not acting in its capacity as a qudified intermediary. Notwithstanding the preceding
sentence, aqudified intermediary is acting as aqudified intermediary to the extent it provides
another withholding agent with Forms W-9, or other information regarding U.S. non-exempt
recipients pursuant to its qudified intermediary agreement with the IRS.

(15) Qudified intermediary.
The term qudified intermediary is defined in paragraph (€)(5)(ii) of this section.
(16) Withholding certificate.

The term withholding certificate means a Form W-8 described in paragraph (€)(2)(i) of this
section (reating to foreign beneficia owners), paragraph (e)(3)(i) of this section (rdating to
foreign intermediaries), Sec. 1.1441-5(c)(2)(iv), (c)(3)(iii), and (€)(3)(iv) (relating to
flow-through entities), a Form 8233 described in Sec. 1.1441-4(b)(2), a Form W-9 as
described in paragraph (d) of this section, a statement described in Sec. 1.871- 14(c)(2)(V)
(relating to portfolio interest), or any other certificates that under the Internal Revenue Code or
regulations certifies or establishes the status of a payee or beneficia owner asaU.S. or &
foreign person.

(17) Documentary evidence; other appropriate documentation.
The terms documentary evidence or other appropriate documentation refer to documents other

than awithholding certificate that may be provided for payments made outside the United States
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to offshore accounts or any other evidence that under the Internal Revenue Code or regulations
certifies or establishes the status of a payee or beneficia owner asa U.S. or foreign person. See
Secs. 1.1441-6(b)(2), (c)(3) and (4) (relating to treaty benefits), ard 1.6049-5(c)(1) and (4)
(relating to chapter 61 reporting). Also see Sec. 1.1441-4(a)(3)(ii) regarding documentary
evidence for notiond principd contracts.

(18) Documentation.

The term documentation refers to both withholding certificates, as defined in paragraph (c)(16)
of this section, and documentary evidence or other gppropriate documentation, as defined in
paragraph (c)(17) of this section.

(19) Payor.

The term payor is defined in Sec. 31.3406(a)-2 of this chapter and Sec. 1.6049-4(a)(2) and
generdly includes awithholding agent, as defined in Sec. 1.1441-7(a). The term aso includes
any person that makes a payment to an intermediary, flow-through entity, or U.S. branch that is
not treated as a U.S. person to the extent the intermediary, flow-through, or U.S. branck
provides a Form W-9 or other appropriate information relating to a payee so that the payment
can be reported under chapter 61 of the Internal Revenue Code and, if required, subject to
backup withholding under section 3406. This latter rule does not preclude the intermediary,
flow-through entity, or U.S. branch from also being a payor.

(20) Exempt recipient.

The term exempt recipient means a person that is exempt from reporting under chapter 61 of
the Internal Revenue Code and backup withholding under section 3406 and that is described in
Secs. 1.6041-3(q), 1.6045-2(b)(2)(i), and 1.6049-4(c)(2)(ii), and Sec. 5f.6045-1(c)(3)(i)(B)
of this chapter. Exempt recipients are not exempt from withholding under chapter 3 of the
Internal Revenue Code unless they are U.S. persons or foreign persons entitled to an exemption
from withholding under chepter 3.

(21) Non-exempt recipient.

A non-exempt recipient is any person that is not an exempt recipient under paragraph (¢)(20) of
this section.

(22) Reportable amounts.
Reportable amounts are defined in paragraph (€)(3)(vi) of this section.
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(23) How-through entity.

A flow-through entity means any entity that is described in this paragraph (c)(23) and that may
provide documentation on behaf of others to awithholding agent. The entities described in this
paragraph are aforeign partnership (other than awithholding foreign partnership), aforeign
sample trugt (other than awithholding foreign trust) that is described in paragraph (¢)(24) of this
section, aforeign grantor trust (other than awithholding foreign trust) that is described in
paragraph (c)(25) of this section, or, for any payments for which areduced rate of withholding
under an income tax treaty is claimed, any entity to the extent the entity is considered to be
fiscally trangparent under section 894 with respect to the payment by an interest holder's
juridiction.

(24) Foreign smpletrug.

A foreign ample trust isaforeign trust that is described in section 651(a).

(25) Foreign complex trust.

A foreign complex trust isaforeign trust other than a trust described in section 651(a) or
sections 671 through 679.

(26) Foreign grantor trust.

A foreign grantor trust is aforeign trust but only to the extent dl or a portion of the income of
the trust is treated as owned by the grantor or another person under sections 671 through 679.

(27) Partnership.

The term partnership means any entity treated as a partnership under Sec. 301.7701-2 or -3 of
this chapter.

(28) Nonwithholding foreign partnership.

A nonwithholding foreign partnership is aforeign partnership that is not a withholding foreign
partnership, as defined in Sec. 1.1441-5(c)(2)(i).

(29) Withholding foreign partnership.
A withholding foreign partnership is defined in Sec. 1.1441-5(c)(2)(i).

(d) Beneficiad owner's or payee's clam of U.S. dtatus.
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(1) In general.

Under paragraph (b)(1) of this section, awithholding agent is not required to withhold under
chapter 3 of the Code on paymentsto aU.S. payee, to a person presumed to be aU.S. payee
in accordance with the provisions of paragraph (b)(3) of this section, or to a person that the
withholding agent may treet asa U.S. beneficid owner of the payment. Absent actud
knowledge or reason to know otherwise, a withholding agent may rely on the provisons of this
paragraph (d) in order to determine whether to treat a payee or beneficia owner asaU.S.

person.
(2) Payments for which a Form W-9 is otherwise required.

A withholding agent may treat asa U.S. payee any person who is required to furnish a Forrr
W-9 and who furnishes it in accordance with the procedures described in Secs. 31.3406(d)-1
through 31.3406(d)-5 of this chapter (including the requirement that the payee furnish its
taxpayer identifying number (TIN)) if the withholding agent meets dl the requirements described
in Sec. 31.3406(h)-3(e) of this chapter regarding reliance by a payor on a Form W-9.
Providing a Form W-9 or valid subgtitute form shal serve as a Satement that the person whose
nameison theformisaU.S. person. Therefore, aforeign person, including aU.S. branck
treated as a U.S. person under paragraph (b)(2)(iv) of this section, shdl not provide a Form
W-9. A U.S. branch of aforeign person may establish its status as a foreign person exempt
from reporting under chapter 61 and backup withholding under section 3406 by providing 8
withholding certificate on Form W-8.

(3) Payments for which a Form W-9 is not otherwise required.

In the case of a payee who is not required to furnish a Form W-9 under section 3406 (e.g., 8
person exempt from reporting under chapter 61 of the Internal Revenue Code), the withholding
agent may treat the payee asaU.S. payee if the payee provides the withholding agent with &
Form W-9 or a substitute form described in Sec. 31.3406(h)-3(c)(2) of this chapter (relating to
forms for exempt recipients) that contains the payee's name, address, and TIN. The form must
be signed under pendties of perjury by the payee if so required by the form or by Sec.
31.3406(h)-3 of this chapter. Providing a Form W-9 or vaid substitute form shal serve asa
gtatement that the person whose name is on the certificate isa U.S. person. A Form W-9 or
vaid subgtitute form shal not be provided by aforeign person, including any U.S. branch of &
foreign person whether or not the branch is treated as a U.S. person under paragraph (b)(2)(iv)
of this section. See paragraph (€)(3)(v) of this section for withholding certificates provided by
U.S. branches described in paragraph (b)(2)(iv) of this section. The procedures described in
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Sec. 31.3406(h)-2(a) of this chapter shall apply to paymentsto joint payees. A withholding
agert that receives a Form W-9 to satisfy this paragraph (d)(3) must retain the form in
accordance with the provisions of Sec. 31.3406(h)-3(g) of this chapter, if applicable, or of
paragraph (e)(4)(iii) of this section (relating to the retention of withholding certificates) if Sec.
31.3406(h)-3(q) of this chapter does not apply. The rules of this paragraph (d)(3) are only
intended to provide a method by which awithholding agent may determine that apayeeise
U.S. person and do not otherwise impose a requirement that documentation be furnished by &
person who is otherwise treated as an exempt recipient for purposes of the gpplicable
information reporting provisions under chapter 61 of the Interna Revenue Code (e.g., Sec.
1.6049-4(c)(1)(ii) for payments of interest).

(4) When a payment to an intermediary or flow-through entity may be trested as made to &
U.S. payee.

A withholding agent that makes a payment to an intermediary (whether a qudified intermediary
or nonqudified intermediary), a flow-through entity, or a U.S. branch described in paragrapl
(b)(2)(iv) of this section may treat the payment as made to a U.S. payee to the extent that, prior
to the payment, the withholding agent can reliably associate the payment with a Form W-€
described in paragraph (d)(2) or (3) of this section atached to avdid intermediary,
flow-through, or U.S. branch withholding certificate described in paragraph (€)(3)(i) of this
section or to the extent the withholding agent can reliably associate the payment with a Formr
W-8 described in paragraph (e)(3)(Vv) of this section that evidences an agreement to trest aU.S.
branch described in paragraph (b)(2)(iv) of this section asa U.S. person. In addition, 8
withholding agent may treet the payment as made to aU.S. payee only if it complies with the
electronic confirmation procedures described in paragraph (€)(4)(v) of this section, if required,
and it has not been natified by the IRS that any of the information on the withholding certificate
or other documentation is incorrect or unreliable. In the case of a Form W-9 that is required to
be furnished for a reportable payment that may be subject to backup withholding, the
withholding agent may be notified in accordance with section 3406(a)(1)(B) and the regulations
under that section. See applicable procedures under section 3406(a)(1)(B) and the regulations
under that section for payors who have been notified with regard to such a Form W-9.
Withholding agents who have been natified in relation to other Forms W-9, including under
section 6724(b) pursuant to section 6721, may rely on the withholding certificate or other
documentation only to the extent provided under procedures as prescribed by the IRS (see
Sec. 601.601(d)(2) of this chapter).

(e) Beneficid owner's clam of foreign Satus.
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(1) Withholding agent's reliance
(i) In generd.

Absent actual knowledge or reason to know otherwise, awithholding agent may treet &
payment as made to aforeign beneficial owner in accordance with the provisions of
paragraph (e)(1)(ii) of this section. See paragraph (e)(4)(viii) of this section for
gpplicable reliance rules. See paragraph (b)(4) of this section for a description of
payments for which aclam of foreign Satusis relevant for purposes of daming e
reduced rate of withholding for purposes of section 1441, 1442, or 1443. See
paragraph (b)(5) of this section for alist of payments for which a clam of foreign status
isrelevant for other purposes, such as claming an exemption from information reporting
under chapter 61 of the Code.

(i1) Payments that awithholding agent may treat as made to aforeign person that ise
beneficia owner.

(A) Generd rule.

The withholding agent may treet a payment as made to aforeign person that isa.
beneficia owner if it complies with the requirements described in paragrapk
(&) (i)(B) of this section and, then, only to the extent--

(1) That the withholding agent can reliably associate the payment with &
beneficia owner withholding certificate described in paragraph (€)(2) of
this section furnished by the person whose name is on the certificate or
attached to avalid foreign intermediary, flow-through, or U.S. branch
withholding certificate;

(2) That the payment is made outside the United States (within the
meaning of Sec. 1.6049-5(e)) to an offshore account (within the
meaning of Sec. 1.6049-5(c)(1)) and the withholding agent can reliably
associate the payment with documentary evidence described in Secs.
1.1441-6(c)(3) or (4), or 1.6049-5(c)(1) relating to the beneficial
OWner;

(3) That the withholding agent can rdiably associae the payment with &
vaid qudified intermediary withholding certificate, as described in
paragraph (€)(3)(ii) of this section, and the qualified intermediary has
provided sufficient information for the withholding agent to dlocate the
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payment to awithholding rate pool other than a withholding rate pool or
pools established for U.S. non-exempt recipients,

(4) Thet the withholding agent can religbly associate the payment with e
withholding certificate described in Sec. 1.1441-5(c)(3)(iii) or (€)(5)(iii)
from aflow-through entity daming the income is effectively connected
income;

(5) That the withholding agent identifies the payee asa U.S. branck
described in paragraph (b)(2)(iv) of this section, the payment to which it
treats as effectively connected income in accordance with Sec.
1.1441-4(a) (2)(ii) or (3);

(6) That the withholding agent identifies the payee as an internationa
organization (or any wholly-owned agency or insrumentdity thereof) as
defined in section 7701(a)(18) that has been designated as such by
executive order (pursuant to 22 U.S.C. 288 through 288(f)); or

(7) That the withholding agent pays interest from bankers acceptances
and identifies the payee as aforeign centra bank of issue (as defined in
Sec. 1.861-2(b)(4)).

(B) Additiona requirements.

In order for a payment described in paragraph (€)(2)(ii)(A) of this section to be
trested as made to aforeign beneficid owner, the withholding agent must hold
the documentation (if required) prior to the payment, comply with the ectronic
confirmation procedures described in paragraph (€)(4)(v) of this section (if
required), and must not have been notified by the IRS that any of the
information on the withholding certificate or other documentation is incorrect or
unreliable. If the withholding agent has been so natified, it may rely on the
withholding certificate or other documentation only to the extent provided under
procedures prescribed by the IRS (see Sec. 601.601(d)(2) of this chapter).
See paragraph (b)(2)(vii) of this section for rules regarding reliable associatior
of a payment with awithholding certificate or other appropriate documentation.

(2) Beneficid owner withholding certificate.

(i) In generd.
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A bendficid owner withholding certificate is a Satement by which the beneficid owner
of the payment representsthat it is aforeign person and, if gpplicable, claims a reduced
rate of withholding under section 1441. A separate withholding certificate must be
submitted to each withholding agent. If the beneficid owner receives more than one type
of payment from a sngle withholding agent, the beneficid owner may have to submit
more than one withholding certificate to the single withholding agent for the different
types of payments as may be required by the applicable forms and ingtructions, or as
the withholding agent may require (such as to facilitate the withholding agent's
compliance with its obligations to determine withholding under this section or the
reporting of the amounts under Sec. 1.1461-1 (b) and (c)). For example, if a beneficia
owner clamsthat some but not dl of the income it recaives is effectively connected witr
the conduct of atrade or businessin the United States, it may be required to submit two
separate withholding certificates, one for income that is not effectively connected and
one for income that is so connected. See Sec. 1.1441-6(b)(2) for specid rules for
determining who must furnish abeneficia owner witrholding certificate when a bendfit is
clamed under an income tax treaty. See paragraph (€)(4)(ix) of this section for reliance
rulesin the case of certificates held by another person or at a different branch locatior
of the same person.

(i) Requirements for vdidity of certificate.

A beneficid owner withholding certificateis vdid only if it is provided on a Form W-8,
or aForm 8233 in the case of persona servicesincome described in Sec. 1.1441-4(b)
or certain scholarship or grant amounts described in Sec. 1.1441-4(c) (or a substitute
form described in paragraph (e)(4)(vi) of this section, or such other form asthe IRS
may prescribe). A Form W-8 isvdid only if its vdidity period has not expired, it is
signed under pendties of perjury by the beneficid owner, and it contains al of the
information required on the form. The required information is the beneficial owner's
name, permanent residence address, and TIN (if required), the country under the laws
of which the beneficid owner is created, incorporated, or governed (if a person other
than an individud), the classfication of the entity, and such other information as may be
required by the regulations under section 1441 or by the form or accompanying
indructionsin addition to, or in lieu of, the information described in this paragrapt
(©)(2)(ii). A person's permanent residence addressis an address in the country where
the person clamsto be aresident for purposes of that country's income tax. In the case
of acertificate furrished in order to clam areduced rate of withholding under an income
tax treaty, the residence must be determined in the manner prescribed under the
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gpplicable treaty. See Sec. 1.1441-6(b). The address of afinancid ingtitution witr
which the beneficid owner maintains an account, a post office box, or an address used
soldy for mailing purposesis not a residence address for this purpose. If the beneficia
owner isan individua who does not have atax resdence in any country, the permanent
residence address is the place a which the beneficia owner normdly resides. If the
beneficid owner isnot an individua and does not have atax resdence in any country,
then the permanent residence address is the place a which the person maintainsiits
principa office. See paragraph (e)(4)(vii) of this section for circumstancesin which &
TIN isrequired on abeneficia owner withholding certificate. See paragraph (f)(2)(i) of
this section for continued validity of certificates during a trangtion period.

(3) Intermediary, flow-through, or U.S. branch withholding certificate.
(i) In generd.

An intermediary withholding certificate is a Form W-8 by which a payee represents that
it isaforeign person and thet it is an intermediary (whether aqudified or nonquaified
intermediary) with respect to a payment and not the beneficia owner. See paragraphs
(©)(3)(ii) and (iii) of thissection. A flow-through withholding certificate is a Form W-€
used by aflow-through entity as defined in paragraph (c)(23) of this section. See Sec.
1.1441- 5(c)(3)(iii) (a nonwithholding foreign partnership), Sec. 1.1441- 5(e)(5)(iii) (a
foreign smple trust or foreign grantor trust) or Sec. 1.1441-6(b)(2) (foreign entity
presenting claims on behdf of itsinterest holders for areduced rate of withholding under
an income tax treaty). A U.S. branch certificate is a Form W-8 furnished under
paragraph (e)(3)(v) of this section by a U.S. branch described in paragraph (b)(2)(iv) of
this section. See paragraph (€)(4)(viii) of this section for applicable reliance rules.

(i) Intermediary withholding certificate from aqudified intermediary.

A qudified intermediary shdl provide a qudified intermediary withholding certificate for
reportable amounts received by the qudified intermediary. See paragraph (€)(3)(vi) of
this section for the definition of reportable amount. A qudified intermediary withholding
cetificate isvdid only if it isfurnished on a Form W-8, an acceptable subgtitute form,
or such other form asthe IRS may prescribe, it is signed under pendties of perjury by &
person with authority to Sgn for the qudified intermediary, its validity has not expired,
and it contains the following information, statement, and certifications--

(A) The name, permanent residence address (as described in paragraph
(©)(2)(ii) of this section), qudified intermediary employer identification number
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(QI-EIN), and the country under the laws of which the intermediary is created,
incorporated, or governed. A qudified intermediary that does not act in its
capacity as aqudified intermediary must not useits QI-EIN. Rather the
intermediary should provide a nonqudified intermediary withholding certificate,
if it isacting as an intermediary, and should use the taxpayer identificatior
number, if any, that it usesfor dl other purposes,

(B) A cetification that, with repect to accounts it identifies on its withholding
statement (as described in paragraph (€)(5)(v) of this section), the qualified
intermediary is not acting for its own account but is acting as a qudified
intermediary;

(©) A cetification that the quaified intermediary has provided, or will provide,
awithholding statement as required by paragraph (€)(5)(v) of this section; and

(D) Any other information, certifications, or Statements as may be required by
the form or accompanying ingtructions in addition to, or in lieu of, the
information and certifications described in this paragraph (€)(3)(ii) or paragrapk
(©)(3)(V) of this section. See paragraph (€)(5)(v) of this section for the
requirements of a withholding statement associated with the qudified
intermediary withholding certificate.

(i) Intermediiary withholding certificate from anonqudified intermediary.

A nonqudified intermediary shdl provide a nonqudified intermediary withholding
certificate for reportable amounts received by the nonqudified intermediary. See
paragraph (e)(3)(vi) of this section for the definition of reportable amount. A
nonqudified intermediary withholding certificate is vaid only to the extent it is furnished
on a Form W-8, an acceptable substitute form, or such other form as the IRS may
prescribe, it is Sgned under pendties of perjury by a person authorized to Sgn for the
nonqudified intermediary, it contains the information, satements, and certifications
described in this paragraph (e)(3)(iii) and paragraph (e)(3)(iv) of this section, its vaidity
has not expired, and the withholding certificates and other gppropriate documentatior
for dl persons to whom the certificate relates are associated with the certificate.
Withholding certificates and other gppropriate documentation consist of beneficia
owner withholding certificates described in paragraph (€)(2)(i) of this section,
intermediary and flow-through withholding certificates described in paragraph (€)(3)(i)
of this section, withholding foreign partnership certificates described in Sec.
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1.1441-5(c)(2)(iv), documentary evidence described in Secs. 1.1441-6(c)(3) or (4)
and 1.6049-5(c)(1), and any other documentation or certificates gpplicable under other
provisons of the Internal Revenue Code or regulaions that certify or establish the status
of the payee or beneficial owner asaU.S. or aforeign person. If anonqualified
intermediary is acting on behdf of another nonqudified intermediary or aflow-through
entity, then the nonqudified intermediary must associate with its own withholding
certificate the other nonqudified intermediary withholding certificate or the flow-through
withholding certificate and separatdy identify dl of the withholding certificates and other
gppropriate documentation that are associated with the withholding certificate of the
other nonqudified intermediary or flow-through entity. Nothing in this paragrapt
(©)(3)(iii) shal require an intermediary to furnish origina documentation. Copies of
certificates or documentary evidence may be transmitted to the U.S. withholding agent,
in which case the nonqudified intermediary must retain the origind documentation for
the same time period that the copy is required to be retained by the withholding agent
under paragraph (e)(4)(iii) of this section and must provideit to the withholding agent
upon request. For purposes of this paragraph (e)(3)(iii), avdid intermediary withholding
certificate also includes a stlatement described in Sec. 1.871-14(c)(2)(v) furnished for
interest to qualify as portfolio interest for purposes of sections 871(h) and 881(c). The
information and certifications required on a Form W-8 described in this paragrapt
(&)(3)(iii) are asfollows--

(A) The name and permanent resident address (as described in paragrapt
(©)(2)(ii) of this section) of the nonqualified intermediary, and the country under
the laws of which the nonqudified intermediary is created, incorporated, or
governed;

(B) A cetification that the nonquaified intermediary is not acting for its own
account;

(©) If the nonqudified intermediary withholding certificate is used to tranamit
withholding certificates or other gppropriate documentation for more than one
person on whose behdf the nonqudified intermediary is acting, a withholding
statement associated with the Form W-8 that provides dl the informatior
required by paragraph (€)(3)(iv) of this section; and

(D) Any other information, certifications, or statements as may be required by
the form or accompanying ingructionsin addition to, or in lieu of, the
information, certifications, and statements described in this paragraph (€)(3)(iii)
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or paragraph (e)(5)(iv) of this section.
(iv) Withholding statement provided by nonqudified intermediary--
(A) In generd.

A nonqudified intermediary shdl provide awithholding statement required by
this paragraph (e)(3)(iv) to the extent the nonqudified intermediary is required
to furnish, or does furnish, documentation for payees on whose behaf it
receives reportable amounts (as defined in paragraph (e)(3)(vi) of this section)
or to the extent it otherwise provides the documentation of such payeesto a
withholding agent. A nonqudified intermediary is not required to disclose
information regarding persons for whom it collects reportable amounts unless it
has actual knowledge that any such personisaU.S. non- exempt recipient as
defined in paragraph (c)(21) of this section. Information regarding U.S.
non-exempt recipients required under this paragraph (e)(3)(iv) must be
provided irrespective of any requirement under foreign law that prohibits the
disclosure of the identity of an account holder of a nonqudified intermediary or
financid information relaing to such account holder. Although a nonqudified
intermediary is not required to provide documentation and other informatior
required by this paragraph (€)(3)(iv) for persons other than U.S. non-exempt
recipients, awithholding agent that does not receive documentation and suck
information must gpply the presumption rules of paragraph (b) of this section,
Secs. 1.1441-5(d) and (e)(6) and 1.6049-5(d) or the withholding agent shdl be
lisblefor tax, interest, and pendties. A withholding agent must gpply the
presumption rules even if it is not required under chapter 61 of the Internal
Revenue Code to obtain documentation to treat a payee as an exempt recipient
and even though it has actua knowledge that the payeeisaU.S. person. For
example, if anonqudified intermediary failsto provide awithholding agent with
aForm W-9 for an account holder that isa U.S. exempt recipient, the
withholding agent must presume (even if it has actud knowledge that the
account holder isaU.S. exempt recipient), that the account holder isar
undocumented foreign person with respect to amounts subject to withholding.
See paragraph (b)(3)(V) of this section for applicable presumptions. Therefore,
the withholding agent must withhold 30 percent from the payment even though if
aForm W-9 had been provided, no withholding or reporting on the payment
attributable to a U.S. exempt recipient would apply. Further, a nonqudified
intermediary thet fallsto provide the documentation and the information under
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this paragraph (€)(3)(iv) for another withholding agent to report the payments
on Forms 1042-S and Forms 1099 is not relieved of its respongbility to file
information returns. See paragraph (b)(6) of this section. Therefore, unless the
nonqudified intermediary itsdlf files such returns and provides copiesto the
payess, it shdl belidble for pendties under sections 6721 (falureto file
information returns), and 6722 (failure to furnish payee statements), including
the pendties under those sections for intentiond failure to file informeatior
returns. In addition, failure to provide either the documentation or the
information required by this paragraph (e)(3)(iv) resultsin a payment not being
reliably associated with vaid documentation. Therefore, the beneficid owners of
the payment are not entitled to reduced rates of withholding and if the full
amount required to be held under the presumption rulesis not withheld by the
withholding agent, the nonqudified intermediary must withhold the difference
between the amount withheld by the withholding agent and the amount required
to be withheld. Fallure to withhold shdl result in the nonqualified intermediary
being lidble for tax under section 1461, interest, and pendties, including
pendties under section 6656 (failure to deposit) and section 6672 (failure to
collect and pay over tax).

(B) Generd requirements.

A withholding statement must be provided prior to the payment of areportable
amount and must contain the information specified in paragraph (e)(3)(iv)(C) of
this section. The statement must be updated as often as required to keep the
information in the withholding statement correct prior to each subsequent
payment. The withholding statement forms an integrd part of the withholding
certificate provided under paragraph (€)(3)(iii) of this section, and the penalties
of perjury statement provided on the withholding certificate shal gpply to the
withholding statement. The withholding statement may be provided in any
manner the nonqudified intermediary and the withholding agent mutualy agree,
including dectronicdly. If the withholding statement is provided ectronicdly,
there mugt be sufficient safeguards to ensure that the information received by the
withholding agent is the information sent by the nonqudified intermediary and dl
occasions of user access that result in the submisson or modification of the
withholding statement information must be recorded. In addition, an eectronic
system must be capable of providing ahard copy of dl withholding statements
provided by the nonqudified intermediary. A withholding agent will be liable for
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tax, interest, and penalties in accordance with paragraph (b)(7) of this section to
the extent it does not follow the presumption rules of paragraph (b)(3) of this
section or Secs. 1.1441-5(d) and (e)(6), and 1.6049-5(d) for any payment of a.
reportable amount, or portion thereof, for which it does not have avdid
withholding statement prior to making a paymen.

(C) Content of withholding statement.

The withholding statement provided by a nonquaified intermediary must contain
the information required by this paragraph (€)(3)(iv)(C).

(1) The withholding statement must contain the name, address, TIN (if
any) and the type of documentation (documentary evidence, Formr
W-9, or type of Form W-8) for every person from whom
documentation has been received by the nonqudified intermediary and
provided to the withholding agent and whether that personisaU.S.
exempt recipient, a U.S. non-exempt recipient, or aforeign person. See
paragraphs (c)(2), (20), and (21) of this section for the definitions of
foreign person, U.S. exempt recipient, and U.S. non-exempt recipient.
In the case of aforeign person, the satement must indicate whether the
foreign person isabeneficid owner or an intermediary, flow-through
entity, or U.S. branch described in paragraph (b)(2)(iv) of this sectior
and include tre type of recipient, based on recipient codes used for
filing Forms 1042-S, if the foreign person is a recipient as defined in
Sec. 1.1461- 1(c)(2)(ii).

(2) The withholding statement mugt alocate each payment, by income
type, to every payee (including U.S. exempt recipients) for whorr
documentation has been provided. Any payment that cannot be reliably
associated with vaid documentation from a payee shdl be treated as
made to an unknown payee in accordance with the presumption rules of
paragraph (b) of this section and Secs. 1.1441-5(d) and (€)(6) and
1.6049-5(d). For this purpose, atype of income is determined by the
types of income required to be reported on Forms 1042-S or 1099, as
appropriate. Notwithstanding the preceding sentence, deposit interest
(including origind issue discount) described in section 871(1)(2)(A) or
881(d) and interest or original issue discount on short-term obligations
as described in section 871(g)(1)(B) or 881(€) isonly required to be
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alocated to the extent it is required to be reported on Form 1099 or
Form 1042-S. See Sec. 1.6049-8 (regarding reporting of bank deposit
interest to certain foreign persons). If a payee receives income through
another nonquaified intermediary, flow-through entity, or U.S. branck
described in paragraph (e)(2)(iv) of this section (other thanaU.S.
branch treated as a U.S. person), the withholding statement must o
state, with respect to the payee, the name, address, and TIN, if known,
of the other nonqudified intermediary or U.S. branch from which the
payee directly recaives the payment or the flow-through entity in whick
the payee has a direct ownership interest. If another nonqualified
intermediary, flow-through entity, or U.S. branch failsto alocate &
payment, the name of the nonqudified intermediary, flow-through entity,
or U.S. branch that failed to dlocate the payment shdl be provided with

respect to such payment.

(3) If apayeeisidentified as aforeign person, the nonqudlified
intermediary must specify the rate of withholding to which the payeeis
subject, the payee's country of resdence and, if areduced rate of
withholding is claimed, the basis for that reduced rate (e.g., treaty
benefit, portfolio interest, exempt under section 501(c)(3), 892, or
895). The dlocation statement must o include the taxpayer
identification numbers of those foreign persons for whom such a number
is required under paragraph (e)(4)(vii) of this section or Sec. 1.1441-
6(b)(1) (regarding clams for treaty benefits). In the case of aclaim of
treety benefits, the nonqudified intermediary’s withholding statement
must dso state whether the limitation on benefits and section 894
statements required by Sec. 1.1441-6(c)(5) have been provided, if
required, in the beneficiad owner's Form W-8 or associated with such
owner's documentary evidence.

(4) The withholding statement must also contain any other informatior
the withholding agent reasonably requestsin order to fulfill its obligations
under chapter 3, chapter 61 of the Internal Revenue Code, and sectior
3406.

(D) Alternative procedures.
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(1) In general.

Under the dternative procedures of this paragraph (€)(3)(iv)(D), &
nonqudified intermediary may provide information alocating a payment
of areportable amount to each payee (including U.S. exempt recipients)
otherwise required under paragraph (€)(3)(iv)(B)(2) of this section after
apayment is made. To use the dternative procedure of this paragrapl
(©(3)(iv)(D), the nonqudified intermediary must inform the withholding
agent on a statement associated with its nonqualified intermediary
withholding certificate that it is using the procedure under this paragrapl
(©)(3)(iv)(D) and the withholding agent must agree to the procedure. I
the requirements of the dternative procedure are met, a withholding
agent, including the nonqudified intermediary using the procedures, car
treat the payment as reliably associated with documentation and,
therefore, the presumption rules of paragraph (b)(3) of this section and
Secs. 1.1441-5(d) and (e)(6) and 1.6049-5(d) do not apply even
though information alocating the payment to each payee has not beer
received prior to the payment. See paragraph (e)(3)(iv)(D)(7) of this
section, however, for a nonqudified intermediary’s liability for tax and
pendtiesif the requirements of this paragraph (€)(3)(iv)(D) are not met.
These dternative procedures shal not be used for payments that are
dlocable to U.S. non-exempt recipients. Therefore, anonqudified
intermediary is required to provide a withholding agent with informatior
dlocating payments of reportable arountsto U.S. non- exempt
recipients prior to the payment being made by the withholding agent.

(2) Withholding rate pools.

In place of the information required in paragraph (e)(3)(iv)(C)(2) of this
section alocating payments to each payee, the nonqudified intermediary
must provide a withholding agent with withholding rate pool informatior
prior to the payment of a reportable amount. The withholding statement
must contain al other information required by paragraph (e)(3)(iv)(C) of
this section. Further, each payee listed in the withholding statement must
be assigned to an identified withholding rate pool. To the extent a
nonqudified intermediary is required to, or does provide,
documentation, the dternative procedures do not relieve the
nonquaified intermediary from the requirement to provide
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documentation prior to the payment being made. Therefore, withholding
certificates or other gppropriate documentation and al informatior
required by paragraph (€)(3)(iv)(C) of this section (other than alocation
information) must be provided to awithholding agent before any new
payee receives a reportable amount. In addition, the withholding
gtatement must be updated by assigning a new payee to a withholding
rate pool prior to the payment of a reportable amount. A withholding
rate pool is apayment of asingle type of income, determined in
accordance with the categories of income used to file Form 1042-S,
that is subject to asingle rate of withholding. A withholding rate pool
may be established by any reasonable method to which the nonqualified
intermediary and a withholding agent agree (e.g., by establishing &
separate account for a sngle withholding rate pool, or by dividing &
payment made to a single account into portions alocable to eact
withholding rate pool). The nonqudlified intermediary shal determine
withholding rate pools based on vaid documentetion or, to the extent &
payment cannot be rdiably associated with valid documentation, the
presumption rules of paragraph (b)(3) of this section and Secs.
1.1441-5(d) and (e)(6) and 1.6049-5(d).

(3) Allocation information.

The nonqudified intermediary mugt provide the withholding agent witr
aufficient informetion to dlocate the income in eech withholding rate
pool to each payee (including U.S. exempt recipients) within the pool
no later than Jaruary 31 of the year following the year of payment. Any
payments that are not alocated to payees for whom documentation has
been provided shdl be alocated to an undocumented payeein
accordance with the presumption rules of paragraph (b)(3) of this
section and Secs. 1.1441-5(d) and (€)(6) and 1.6049-5(d).
Notwithstanding the preceding sentence, deposit interest (including
original issue discount) described in section 871(i)(2)(A) or 881(d) and
interest or original issue discount on short-term obligations as described
in section 871(g)(1)(B) or 881(e) is not required to be allocated to &
U.S. exempt recipient or aforeign payee, except as required under Sec.
1.6049-8 (regarding reporting of deposit interest paid to certain foreign
persons).
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(4) Failure to provide dlocation information.

If anonqudified intermediary fails to provide alocation informetion, if
required, by January 31 for any withholding rate pool, a withholding
agent shdl not gpply the dternative procedures of this paragraph
(©)(3)(iv)(D) to any payments of reportable amounts paid after January
31 in the taxable year following the caendar year for which dlocatior
information was not given and any subsequent taxable year. Further, the
dternative procedures shdl be unavailable for any other withholding rate
pool even though dlocation information was given for that other pool.
Therefore, the withholding agent must withhold on a payment of &
reportable amount in accordance with the presumption rules of
paragraph (b)(3) of this section, and Secs. 1.1441-5(d) and (€)(6) and
1.6049- 5(d), unless the nonqudified intermediary provides dl of the
information, including information sufficient to alocate the payment to
each specific payee, required by paragraph (€)(3)(iv)(A) through (C) of
this section prior to the payment. A nonquaified intermediary must
alocate at least 90 percent of the income required to be alocated for
each withholding rate pool or the nonqudified intermediary will be
trested as having falled to provide alocation information for purposes of
this paragraph (€)(3)(iv)(D). See paragraph (€)(3)(iv)(D)(7) of this
section for liability for tax and pendtiesif a nonqudified intermediary
fallsto provide dlocation information in whole or in part.

(5) Cure provision.

A nonqudified intermediary may cure any failure to provide alocatior
information by providing the required alocation information to the
withholding agent no later than February 14 following the cendar year
of payment. If the withholding agent receives the dlocation informatior
by that date, it may apply the adjustment procedures of Sec. 1.1461-2
to any excess withholding for payments made on or after February 1
and on or before February 14. Any nonqudified intermediary thet fails
to cure by February 14, may request the ability to use the dternative
procedures of this paragraph (€)(3)(iv)(D) by submitting areques, in
writing, to the Assstant Commissioner (Internationd). The request must
date the reason that the nonqudified intermediary did not comply witr
the dternative procedures of this paragraph (€)(3)(iv)(D) and steps that
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the nonqudified intermediary has taken, or will take, to ensure that no
failures occur in the future. If the Assstant Commissioner (Internationa)
determines that the aternative procedures of this paragrapt
(©)(3)(iv)(D) may apply, adetermination to that effect will beissued by
the IRS to the nonqudified intermediary.

(6) Form 1042-S reporting in case of dlocation failure.

If anonqudlified intermediary fails to provide adlocation information by
February 14 following the year of payment for awithholding rate pool,
the withholding agent must file Forms 1042-S for payments made to
each payee in that pool (other than U.S. exempt recipients) in the prior
caendar year by pro rating the payment to each payee (including U.S.
exempt recipients) listed in the withholding statement for that
withholding rate pool. If the nonqualified intermediary fallsto dlocatelC
percent or less of an amount required to be alocated for awithholding
rate pool, awithholding agent shall report the unallocated amount ac
paid to a sngle unknown payee in accordance with the presumptionr
rules of paragraph (b) of this section and Secs. 1.1441- 5(d) and (€)(6)
and 1.6049-5(d). The portion of the payment that can be allocated to
specific recipients, as defined in Sec. 1.1461- 1(c)(2)(ii), shdl be
reported to each recipient in accordance with the rules of Sec.
1.1461-1(c).

(7) Lidbility for tax, interest, and pendties.

If anonqudlified intermediary fails to provide alocation information by
February 14 following the year of payment for dl or aportion of the
payments made to any withholding rate pool, the withholding agert from
whom the nonqualified intermediary received payments of reportable
amounts shal not be liable for any tax, interest, or pendties, due solely
to the errors or omissions of the nonqualified intermediary. See Sec.
1.1441- 7(b)(2) through (10) for the due diligence requirements of &
withholding agent. Because failure by the nonqudified intermediary to
provide dlocation information results in a payment not being reliably
associated with vaid documentation, the beneficia owners for whorr
the nonqudified intermediary acts are not entitled to a reduced rate of
withholding. Therefore, the nonquaified intermediary, as awithholding
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agent, shdl be liable for any tax not withheld by the withholding agent in
accordance with the presumption rules, interest on the under withheld
tax if the nonquaified intermediary failsto pay the tax timdy, and any
gpplicable pendlties, including the pendties under sections 6656 (failure
to deposit), 6721 (falure to file information returns) and 6722 (failure to
file payee statements). Failure to provide alocation information for more
than 10 percent of the payments made to a particular withholding rate
pool will be presumed to be an intentiond failure within the meaning of
sections 6721(e) and 6722(c). The nonqualified intermediary may rebut
the presumption.

(8) Applicahility to flow-through entities and certain U.S. branches.

See paragraph (e)(3)(v) of this section and Sec. 1.1441- 5(c)(3)(iv)

and (e)(5)(iv) for the gpplicability of this paragraph (€)(3)(iv) to U.S.
branches described in paragraph (b)(2)(iv) of this section (other thar
U.S. branches treated as U.S. persons) and flow- through entities.

(E) Notice procedures.

The IRS may notify awithholding agent that the aternative procedures of
paragraph (e)(3)(iv)(D) of this section are not applicable to a specified
nonqudified intermediary, a U.S. branch described in paragraph (b)(2)(iv) of
this section, or aflow- through entity. If awithholding agent receives such &
notice, it must commence withholding in accordance with the presumption rules
of paragraph (b)(3) of this section and Secs. 1.1441-5(d) and (e)(6) and
1.6049-5(d) unless the nonqualified intermediary, U.S. branch, or flow-through
entity complies with the procedures in paragraphs (€)(3)(iv)(A) through (C) of
this section. In addition, the IRS may natify a withholding agent, in gppropriate
circumstances, that it must apply the presumption rules of paragraph (b)(3) of
this section and Secs. 1.1441-5(d) and (€)(6) and 1.6049-5(d) to payments
made to a nonqudified intermediary, a U.S. branch, or aflow-through entity
even if the nonqudified intermediary, U.S. branch or flow-through entity
provides alocation information prior to the payment. A withholding agent thet
receives a notice under this paragraph (e)(3)(iv)(E) must commence withholding
in accordance with the presumption rules within 30 days of the date of the
natice. The IRS may withdraw its prohibition againgt using the dternative
procedures of paragraph (e)(3)(iv)(D) of this section, or its requirement to
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follow the presumption rules, if the nonquaified intermediary, U.S. branch, or
flow-through entity can demondirate to the satisfaction of the Assstant
Commissioner (Internationd) or his ddegate thet it is capable of complying witk
the rules under chapter 3 of the Internd Revenue Code and any other
conditions required by the Assstant Commissioner (Internationd).

(v) Withholding certificate from certain U.S. branches.

A U.S. branch certificate is awithholding certificate provided by a U.S. branct
described in paragraph (b)(2)(iv) of this section that is not the beneficid owner of the
income. The withholding certificate is provided with respect to reportable amounts and
must state that such amounts are not effectively connected with the conduct of atrade
or busnessin the United States. The withholding certificate must ether tranamit the
appropriate documentation for the persons for whom the branch receives the payment
(i.e, asanintermediary) or be provided as evidence of its agreement with the
withholding agent to be treated as a U.S. person with respect to any payment
asociated with the certificate. A U.S. branch withholding certificate is vdid only if it is
furnished on a Form W-8, an acceptable subgtitute form, or such other form asthe IRS
may prescribe, it is Sgned under penaties of perjury by a person authorized to sign for
the branch, itsvaidity has not expired, and it contains the information, statements, and
certifications described in this paragraph (€)(3)(v). If the certificate is furnished to
transmit withholding certificates and other documentation, it must contain the
information, certificetions, and statements described in paragraphs (€)(3)(v)(A) through
(C) of this section and in paragraphs (e)(3)(iii) and (iv) (ternative procedures) of this
section, gpplying the term U.S. branch ingtead of the term nonqudified intermediary. If
the certificate is furnished pursuant to an agreement to treat the U.S. branchasa U.S.
person, the information and certifications required on the withholding certificate are
limited to the following--

(A) The name of the person of which the branch is a part and the address of the
branch in the United States,

(B) A certification that the payments associated with the certificate are not
effectively connected with the conduct of its trade or businessin the United
States, and

(C) Any other information, certifications, or statements as may be required by
the form or accompanying ingructions in addition to, or in lieu of, the
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information and certification described in this paragraph (€)(3)(v).
(vi) Reportable amounts.

For purposes of chapter 3 of the Interna Revenue Code, a nonqudified intermediary,
qudified intermediary, flow-through entity, and U.S. branch described in paragrapl
(b)(2)(iv) of this section (other than aU.S. branch that agrees to be treated asa U.S.
person) must provide a withholding certificate and associated documentation and other
information with respect to reportable amounts. For purposes of the regulations under
chapter 3 of the Interna Revenue Code, the term reportable amount means an amount
subject to withholding within the meaning of Sec. 1.1441-2(a), bank deposit interest
(including origina issue discount) and sSmilar types of deposit interest described in
section 871(i)(2)(A) or 881(d) that are from sources within the United States, and any
amount of interest or origind issue discount from sources within the United States on the
redemption of certain short-term obligations described in section 871(g)(1)(B) or
881(e). Reportable amounts shall not include amounts received on the sdle or exchange
(other than aredemption) of an obligation described in section 871(g)(1)(B) or 881(e)
that is effected at an office outside the United States. See Sec. 1.6045-1(g)(3) to
determine whether a sdleis effected at an office outside the United States. Reportable
amounts aso do not include payments with respect to deposits with banks and other
financia indtitutions that remain on deposit for a period of two weeks or less, to
amounts of origind issue discount arisng from a sde and repurchase transaction that is
completed within a period of two weeks or less, or to amounts described in Sec.
1.6049-5(b)(7), (10) or (11) (relating to certain obligations issued in bearer form).
While short-term OID and bank deposit interest are not subject to withholding under
chapter 3 of the Internd Revenue Code, such amounts may be subject to informatior
reporting under section 6049 if paid to a U.S. person who is not an exempt recipient
described in Sec. 1.6049-4(c)(1)(ii) and to backup withholding under section 3406 in
the absence of documentation. See Sec. 1.6049- 5(d)(3)(iii) for applicable procedures
when such amounts are paid to aforeign intermediary.

(4) Applicablerules.

The provisionsin this paragraph (€)(4) describe procedures applicable to withholding
certificates on Form W-8 or Form 8233 (or a substitute form) or documentary evidence
furnished to establish foreign status. These provisions do not apply to Forms W-9 (or their
subgtitutes). For corresponding provisions regrading Form W-9 (or a substitute form), see
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section 3406 and the regulations under that section.
(i) Who may dgn the certificate.

A withholding certificate (or other acceptable subgtitute) may be signed by any persor
authorized to sign a declaration under pendties of perjury on behaf of the person whose
name is on the certificate as provided in section 6061 and the regulations under that
section (relaing to who may sign generdly for an individud, estate, or trust, whick
includes certain agents who may sign returns and other documents), section 6062 and
the regulations under that section (relaing to who may sign corporate returns), and
section 6063 and the regulations under that section (relating to who may sign

partnership returns).

(i) Period of vdidity.
(A) Three-year period.

A withholding certificate described in paragraph (€)(2)(i) of this section, or &
certificate described in Sec. 1.871-14(c)(2)(v) (furnished to qudify interest as
portfolio interest for purposes of sections 871(h) and 881(c)), shdl reman vdid
until the earlier of the last day of the third calendar year following the year in
which the withholding certificate is Sgned or the day that achangein
circumstances occurs that makes any information on the certificate incorrect.
For example, awithholding certificate signed on September 30, 2001, remains
vaid through December 31, 2004, unless circumstances change that make the
information on the form no longer correct. Documentary evidence described in
Secs. 1.1441-6(c)(3) or (4) or 1.6049-5(c)(1) shdl remain vaid until the earlier
of the last day of the third cdendar year following the year in which the
documentary evidence is provided to the withholding agent or the day that &
change in circumstances occurs that makes any information on the documentary
evidence incorrect.

(B) Indefinite vaidity period.

Notwithstanding paragraph (e)(4)(ii)(A) of this section, the following certificates
or parts of certificates shal remain vaid until the status of the person whose
nameison the certificate is changed in away relevant to the certificate or
circumstances change that make the information on the certificate no longer
correct:
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(1) A withholding certificate described in paragraph (€)(2)(ii) of this
section that isfurnished with a TIN, provided that the withholding agent
reports at least one payment annualy to the beneficiad owner under Sec.
1.1461-1(c) or the TIN furnished on the certificate is reported to the
IRS under the procedures described in Sec. 1.1461-1(d). For example,
assume awithholding agent receives a Form W-8 in 2001 from a
beneficia owner with respect to an account that contains bonds, the
interest on which must be reported on Form 1042-S under Sec.
1.1461-1(c). The Form W-8 contains avalid TIN and the withholding
agent reports on Forms 1042-S interest to the beneficial owner for
2001 through 2005. In 2005, the beneficia owner sells some of the
bonds. For purposes of the exemption from Form 1099 reporting under
Sec. 1.6045-1(g), the withholding agent may consider the Form W-€
as vdid, even though the payment of the saes proceedsiis not
reportable on Form 1042-S under Sec. 1.1461- 1(c) and even though
the Form W-8 was provided more than three years previoudy.

(2) A certificate described in paragraph (€)(3)(ii) of this section (&
qudified intermediary withholding certificate) but not including the
withholding certificates, documentary evidence, statements or other
information associated with the certificate.

(3) A certificate described in paragraph (€)(3)(iii) of this section (g
nonqudified intermediary certificate), but not including the withholding
certificates, documentary evidence, statements or other informatior
associated with the certificate.

(4) A certificate described in paragraph (e)(3)(v) of this section (aU.S.
branch withholding certificate), but not including the withholding
certificates, documentary evidence, statements or other informatior
associated with the certificate.

(5) A certificate described in Sec. 1.1441-5(c)(2)(iv) (deding with &
certificate from a person representing to be a withholding foreign
partnership).

(6) A certificate described in Sec. 1.1441-5(c)(3)(iii) (awithholding
certificate from a nonwithholding foreign partnership) but not including
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the withholding certificates, documentary evidence, satements or other
information required to be associated with the certificate.

(7) A certificate furnished by a person representing to be an integral
part of aforeign government (within the meaning of Sec.
1.892-2T(a)(2)) in accordance with Sec. 1.1441-8(b), or by a person
representing to be aforeign central bank of issue (within the meaning of
Sec. 1.861-2(b)(4)) or the Bank for Internationd Settlementsin
accordance with Sec. 1.1441-8(c)(2).

(8) A withholding certificate described in Sec. 1.1441-5(e)(5)(iii)
provided by aforeign smple trust or aforeign grantor trust to transmit
documentation of beneficiaries or owners, but not including the
withholding certificates, documentary evidence, satements or other
information associated with the certificate.

(C) Withholding certificate for effectively connected income,

Notwithstanding paragraph (€)(4)(ii)(B)(1) of this section, the period of validity
of awithholding certificate furnished to a withholding agent to dlam areduced
rate of withholding for income that is effectively connected with the conduct of &
trade or business within the United States shdl be limited to the three-year
period described in paragraph (e)(4)(ii)(A) of this section.

(D) Change in circumstances.

If achange in circumstances makes any information on a certificate or other
documentation incorrect, then the person whose name is on the certificate or
other documentation must inform the withholding agent within 30 days of the
change and furnish anew certificate or new documentation. A certificate or
documentation becomes invaid from the date that the withholding agent holding
the certificate or documentation knows or has reason to know that
circumstances affecting the correctness of the certificate or documentation have
changed. However, awithholding agent may choose to gpply the provisions of
paragraph (b)(3)(iv) of this section regarding the 90-day grace period as of that
date while awaiting a new certificate or documentation or while seeking
information regarding changes, or suspected changes, in the person's
circumstances. If an intermediary (including a U.S. branch described in
paragraph (b)(2)(iv)(A) of this section that passes through certificatesto &
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withholding acent) or a flow-through entity becomes aware that a certificate or
other gppropriate documentation it has furnished to the person from whom it
collects the payment is no longer valid because of a change in the circumstances
of the person who issued the certificate or furnished the other appropriate
documentation, then the intermediary or flow-through entity must notify the
person from whom it collects the payment of the change of circumstances. It
must also obtain a new withholding certificate or new appropriate
documentation to replace the exigting certificate or documentation whose
vaidity has expired due to the change in circumstances. If abeneficid owner
withholding certificate is used to clam foreign status only (and not, aso,
residence in aparticular foreign country for purposes of an income tax treaty), &
change of address is a change in circumstances for purposes of this paragrapt
(©(4)(i1))(D) only if it changes to an address in the United States. Further, &
change of address within the same foreign country is not a change in
circumstances for purposes of this paragraph (e)(4)(ii)(D). A changein the
crcumgtances affecting the withholding information provided to the withholding
agent in accordance with the provisonsin paragraph (e) (3)(iv) or (5)(v) of this
section or in Sec. 1.1441-5(c)(3)(iv) shal terminate the vaidity of the
withholding certificate with repect to the information that is no longer rdliable
unless the information is updated. A withholding agent may rely on a certificate
without having to inquire into possible changes of circumstances that may affect
the vdidity of the statement, unless it knows or has reason to know that
circumstances have changed. A withholding agent may require a new certificate
a any time prior to a payment, even though the withholding agent has no actud
knowledge or reason to know that any information stated on the certificate has
changed.

(iii) Retertion of withholding certificate.

A withholding agent must retain each withholding certificate and other documentation for
aslong asit may be relevant to the determination of the withholding agent's tax lighility
under section 1461 and Sec. 1.1461-1.

(iv) Electronic transmission of information.
(A) Ingenerd.
A withholding agent may etablish a system for a beneficid owner or payeeto
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electronically furnish a Form W-8, an acceptable substitute Form W-8, or suck
other form as the Internal Revenue Service may prescribe. The system must
meet the requirements described in paragraph (€)(4)(iv)(B) of this section. A
withholding agent may accept Forms W-8 that are furnished eectronicaly on or
after January 1, 2000, provided the requirements of paragraph (e)(4)(iv)(B) of
this section are met.

(B) Requirements.
() Ingenerd.

The dectronic system must ensure that the information received isthe
information sent, and must document al occasions of user access that
result in the submission renewa, or modification of a Form W-8. Ir
addition, the design and operation of the eectronic system, including
access procedures, must make it reasonably certain that the persor
accessing the system and furnishing Form W-8 is the person named in
the Form.

(2) Same information as paper Form W-8.

The dectronic transmission must provide the withholding agent or payor
with exactly the same information as the paper Form W-8.

(3) Perjury statement and signature requirements.

The dectronic transmisson must contain an eectronic Sgnature by the
person whose name is on the Form W-8 and the signature must be
under pendties of perjury in the manner described in this paragrapl

€©)@Av)(B)3).

(i) Perjury statement. The perjury statement must contain the language
that appears on the paper Form W-8. The eectronic system must
inform the person whose name is on the Form W-8 that the persor
must make the declaration contained in the perjury statement and that
the declaration is made by sgning the Form W-8. The ingtructions and
the language of the perjury statement must immediately follow the
person's certifying statements and immediately precede the person's
electronic signature.
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(i) Electronic sgnature. The act of the eectronic sgnature must be
effected by the person whose name is on the eectronic Form W-8. The
sgnature must aso authenticate and verify the submission. For this
purpose, the terms authenticate and verify have the same meanings as
they do when gpplied to awritten signature on a paper Form W-8. An
electronic Sgnature can bein any form that satisfies the foregoing
requirements. The eectronic Sgnature must be the find entry in the
person's Form W-8 submission.

(4) Requests for eectronic Form W-8 data

Upon request by the Internal Revenue Service during an examination,
the withholding agent must supply a hard copy of the eectronic Form
W-8 and a statement that, to the best of the withholding agent's
knowledge, the eectronic Form W-8 was filed by the person whose
name is on the form. The hard copy of the eectronic Form W-8 must
provide exactly the same information as, but need not be identical to,
the paper Form W-8.

(©C) Specid requirements for transmisson of Forms W-8 by an intermediary.
[Reserved]
(V) Electronic confirmation of taxpayer identifying number on withholding certificate.

The Commissioner may prescribe procedures in arevenue procedure (See Sec.
601.601(d)(2) of this chapter) or other appropriate guidance to require awithholding
agent to confirm eectronicaly with the IRS information concerning any TIN stated on &
withholding certificate.

(vi) Acceptable subdtitute form.

A withholding agent may subdtitute its own form ingtead of an officid Form W-8 or
8233 (or such other officid form asthe IRS may prescribe). Such a subdtitute for ar
officid form will be acceptable if it contains provisions that are subgstantialy smilar to
those of the officid form, it contains the same certifications relevant to the transactions
as are contained on the official form and these certifications are clearly set forth, and the
subdtitute form includes a Sgnature-under-penalties-of -perjury statement identical to the
one stated on the officia form. The subgtitute form is acceptable even if it does not
contain dl of the provisons contained on the officid form, so long asit contains those
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provisonsthat are relevant to the transaction for which it is furnished. For example, €
withholding agent that pays no income for which tregty benefits are claimed may
develop asubdtitute form that is identical to the officid form, except that it does not
include information regarding claim of benefits under an income tax treaty. A withholding
agent who uses a subgtitute form must furnish ingructions relevant to the subdtitute formn
only to the extent and in the manner specified in the ingructions to the officid form. A
withholding agent may refuse to accept a certificate from a payee or beneficid owner
(including the officid Form W-8 or 8233) if the certificate is not provided on the
acceptable subgtitute form provided by the withholding agent. However, awithholding
agent may refuse to accept a certificate provided by a payee or beneficid owner only if
the withholding agent furnishes the payee or beneficid owner with an acceptable
substitute form immediately upon receipt of an unacceptable form or within 5 business
days of receipt of an unacceptable form from the payee or beneficia owner. In that
case, the subgtitute form is acceptable only if it contains a notice that the withholding
agent has refused to accept the form submitted by the payee or beneficid owner and
that the payee or beneficid owner must submit the acceptable form provided by the
withholding agent in order for the payee or beneficia owner to be trested as having
furnished the required withholding certificate.

(vit) Requirement of taxpayer identifying number.

A TIN must be stated on awithholding certificate when required by this paragraph
(e)(4)(vii). A TIN isrequired to be stated on--

(A) A withholding certificate on which abeneficia owner is daming the benefit
of areduced rate under an income tax treaty (other than for amounts described
in Sec. 1.1441-6(c)(2);

(B) A withhalding certificate on which abeneficid owner is daiming exemptior
from withholding because income s effectively connected with aU.S. trade or
business,

(©) A withholding certificate on which abeneficid owner is daming exemptior
from withholding under section 871(f) for certain annuities received under
qudified plans,

(D) A withholding certificate on which abeneficid owner isclaming ar
exemption based solely on aforeign organization's claim of tax exempt status
under section 501(c) or private foundation status (however, a TIN is not
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required from aforeign private foundation that is subject to the 4-percent tax
under section 4948(a) on income if that income would be exempt from
withholding but for section 4948(a) (e.g., portfalio interext));

(E) A withholding certificate from a person representing to be a qudified
intermediary described in paragraph (€)(5)(ii) of this section;

(F) A withholding certificate from a person representing to be awithholding
foreign partnership described in Sec. 1.1441-5(c)(2)(i));

(G) A withholding certificate from a person representing to be aforeign grantor
trust with 5 or fewer grantors,

(H) A withholding certificate provided by aforeign organization thet is
described in section 501(c);

(1) A withholding certificate from a person representing to be a U.S. branck
described in paragraph (b)(2)(iv) of this section.

(viii) Reliancerules.

A withholding agent may rely on the information and certifications stated on withholding
certificates or other documentation without having to inquire into the truthfulness of this
information or certification, unlessit has actua knowledge or reason to know that the
sameis untrue. In the case of amounts described in Sec. 1.1441-6(c)(2), awithholding
agent described in Sec. 1.1441-7(b)(2)(ii) has reason to know that the information or
certifications on a certificate are untrue only to the extent provided in Sec.
1.1441-7(b)(2)(ii). See Sec. 1.1441-6(b)(1) for reliance on representations regarding
eligibility for areduced rate under an income tax treaty. Paragraphs (€)(4)(viii) (A) and
(B) of this section provide examples of such reliance.

(A) Classfication.

A withholding agent may rely on the clam of entity cdlassfication indicated on the
withholding certificate thet it receives from or for the beneficid owner, unless it
has actual knowledge or reason to know that the classification claimed is
incorrect. A withholding agent may not rely on a person's clam of dassficatior
other than as a corporation if the name of the corporation indicates that the
person is a per se corporation described in Sec. 301.7701-2(b)(8)(i) of this
chapter unless the certificate contains a statement that the personisa

© CFS Tax Software, Inc. 1996 to 2001 72 August 2001 Release



3/16/2002 6:34:20 PM Final & Temporary Regulations

grandfathered per se corporation described in Sec. 301.7701-2(b)(8) of this
chapter and that its grandfathered status has not been terminated. In the
absence of reliable representation or information regarding the classification of
the payee or beneficial owner, see Sec. 1.1441-1(b)(3)(ii) for applicable
presumptions.

(B) Status of payee as an intermediary or as a person acting for its own
account.

A withholding agent may rely on the type of certificate furnished as indicative of
the payee's status as an intermediary or as an owner, unless the withholding
agent has actual knowledge or reason to know otherwise. For example, &
withholding agent that receives a beneficid owner withholding certificate from &
foreign financid inditution may tregt the inditution as the beneficid owner, unless
it hasinformation in its records that would indicate otherwise or the certificate
contains informetion that is not consistent with beneficid owner satus (e.g.,
sub-account numbers or names). If the financid indtitution so actsas ar
intermediary, the withholding agent may request that the inditution furnish two
certificates, i.e., abeneficid owner certificate described in paragraph (€)(2)(i) of
this section for the amounts that it receives as a beneficia owner, and ar
intermediary withholding certificate described in paragraph (€)(3)(i) of this
section for the amounts that it receives as an intermediary. In the absence of
relidble representation or information regarding the satus of the payeeasar
owner or as an intermediary, see paragraph (b)(3)(v)(A) for gpplicable
presumptions.

(ix) Certificates to be furnished for each account unless exception applies.

Unless otherwise provided in this paragraph (€)(4)(ix), awithholding agent that is @
financid indtitution with which a cusomer may open an account shdl obtain withholding
certificates or other appropriate documentation on an account-by-account basis.

(A) Coordinated account information system in effect.

A withholding agent may rely on the withholding certificate or other gppropriate
documentation furnished by a customer for a pre-existing account under any
one or more of the circumstances described in this paragraph (€)(4)(ix)(A).

(1) A withholding agent may rely on documentation furnished by &
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customer for another account if dl such accounts are hdld at the same
branch location.

(2) A withholding agent may rely on documentation furnished by &
customer for an account held at another branch location of the same
withholding agent or at a branch location of a person related to the
withholding agent if the withholding agent and the related person are
part of a universal account system that uses a customer identifier that
can be used to retrieve systematicadly dl other accounts of the
customer. See Sec. 31.3406(c)-1(c)(3)(ii) and (iii)(C) of this chapter
for an identica procedure for purposes of backup withholding. For
purposes of this paragraph (e)(4)(ix)(A), awithholding agent is related
to another personif it is related within the meaning of section 267(b) or
707(b).

(3) A withholding agent may rely on documentation furnished by &
customer for an account held at another branch location of the same
withholding agent or at a branch location of a person related to the
withholding agent if the withholding agent and the related person are
part of an information system other than a universa account system and
the information system is described in this paragraph (€)(4)(ix)(A)(3).
The sysem mugt dlow the withholding agent to easily access date
regarding the nature of the documentation, the information contained in
the documentation, and its validity satus, and must dlow the
withholding agent to easly tranamit datainto the system regarding any
facts of which it becomes avare that may affect the reliability of the
documentation. The withholding agent must be able to establish how
and when it has accessed the data regarding the documentation and, if
gpplicable, how and when it has tranamitted data regarding any facts of
which it became aware that may affect the reliability of the
documentation. In addition, the withholding agent or the reated party
must be able to establish that any data it has transmitted to the
information system has been processed and appropriate due diligence
has been exercised regarding the vadidity of the documentation.

(4) A withholding agent may rely on documentation furnished by &
beneficid owner or payee to an agent of the withholding agent. The
agent may retain the documentation as part of an information syster
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maintained for a single or multiple withholding agents provided thet the
system permits any withholding agent that uses the system to easily
access data regarding the nature of the documentation, the informatior
contained in the documentation, and its vaidity, and must dlow the
withholding agent to eeslly tranamit data into the system regarding any
facts of which it becomes aware that may affect the reliability of the
documentation. The withholding agent must be able to establish how
and when it has accessed the data regarding the documentation and, if
goplicable, how and when it has transmitted data regarding any facts of
which it became aware that may affect the reliability of the
documentation. In addition, the withholding agent must be able to
establish that any data it has transmitted to the information system has
been processed and appropriate due diligence has been exercised
regarding the vaidity of the documentation.

(B) Family of mutud funds.

Aninterest in amutud fund that has a common investment advisor or commor
principa underwriter with other mutua funds (within the same family of funds)
may, in the discretion of the mutua fund, be represented by one Sngle
withholding certificate where shares are acquired or owned in any of the funds.
See Sec. 31.3406(h)-3(a)(2) of this chapter for an identica procedures for
purposes of backup withholding.

(C) Specid rulefor brokers.

(1) In generdl.

A withholding agent may rely on the certification of a broker that the
broker holds avdid beneficid owner withholding certificate described
in paragraph (e)(2)(i) of this section or other gppropriate documentation
for that beneficial owner with respect to any readily tradable instrument,
as defined in Sec. 31.3406(h)-1(d) of this chapter, if the broker isa
United States person (including a U.S. branch treated asa U.S. persor
under paragraph (b)(2)(iv) of this section) that is acting as the agent of a
beneficia owner and the U.S. broker has been provided avalid Formr
W-8 or other gppropriate documentation. The certification must bein
writing or in eectronic form and contain dl of the information required
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of anonqudified intermediary under paragraphs (e)(3)(iv)(B) and (C) of
this section. If aU.S. broker chooses to use this paragraph
(©)@)(ix)(C), that U.S. broker will be solely responsible for applying
the rules of Sec. 1.1441-7(b) to the withholding certificates or other
appropriate documentation. For purposes of this paragrapt
(©)(4)(ix)(C), the term broker means a person treated as a broker
under Sec. 1.6045-1(a).

(2) The following example illudrates the rules of this paragrapt
©@X)(C):

Example. SCO isaU.S. securities clearing organization that provides
clearing services for correspondent broker, CB, aU.S. corporation.
Pursuant to afully disclosed clearing agreement, CB fully discloses the
identity of each of its customers to SCO. Part of SCO's clearing duties
include the crediting of income and gross proceeds of readily tradegble
instruments (as defined in Sec. 31.3406(h)-1(d)) to each customer's
account. For each disclosed customer that is aforeign beneficid owner,
CB provides SCO with information required under paragraphs
©(3)(iv)(B) and (C) of this section that is necessary to apply the
correct rate of withholding and to file Forms 1042-S. SCO may Lsethe
representations and beneficia owner information provided by CB to
determine the proper amount of withholding and to file Forms 1042-S.
CB isrespongble for determining the vdidity of the withholding
certificates or other gppropriate documentatior under Sec.
1.1441-1(b).

(5) Qudified intermediaries.
(1) Generd rule.

A qudified intermediary, as defined in paragraph (€)(5)(ii) of this section, may furnish &
qudified intermediary withholding certificate to a withholding agent. The withholding
certificate provides certifications on behdf of other persons for the purpose of claiming
and verifying reduced rates of withholding under section 1441 or 1442 and for the
purpose of reporting and withholding under other provisions of the Internal Revenue
Code, such asthe provisions under chapter 61 and section 3406 (and the regulations
under those provisons). Furnishing such a certificate isin lieu of tranamitting to &
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withholding agent withholding certificates or other gppropriate documentation for the
persons for whom the qualified intermediary receives the payment, including interest
holdersin a qudified intermediary thet isfiscaly trangparent under the regulations under
section 894. Although the qudified intermediary is required to obtain withholding
certificates or other appropriate documentation from beneficia owners, payees, or
interest holders pursuant to its agreement with the IRS, it is generaly not required to
attach such documentation to the intermediary withholding certificate. Notwithstanding
the preceding sentence a qudified intermediary must provide a withholding agent with
the Forms W-9, or disclose the names, addresses, and taxpayer identifying numbers, if
known, of those U.S. non-exempt recipients for whom the qudified intermediary
receives reportable amounts (within the meaning of paragraph (€)(3)(vi) of this section)
to the extent required in the qudified intermediary’s agreement with the IRS. A persor
may clam qudified intermediary status before an agreement is executed with the IRS if
it has applied for such status and the IRS aLthorizes such status on an interim basis
under such procedures as the IRS may prescribe.

(i) Definition of qudified intermediary.
With respect to a payment to aforeign person, the term qualified intermediary means a
person that is a party to awithholding agreement with the IRS and such person is--

(A) A foreign financid indtitution or aforeign clearing organization (as defined in
Sec. 1.163-5(¢)(2)(i)(D)(8), without regard to the requirement that the
organization hold obligations for members), other than aU.S. branch or U.S.
office of such ingtitution or organization;

(B) A foreign branch or office of aU.S. financid inditution or aforeign branck
or office of aU.S. dearing organization (as defined in Sec.
1.163-5(c)(2)(i)(D)(8), without regard to the requirement that the organizatior
hold obligations for members);

(C) A foreign corporation for purposes of presenting claims of benefits under an
income tax treaty on behdf of its shareholders; or

(D) Any other person acceptable to the IRS.
(i1i) Withholding agreement.

(A) Ingenerd.
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The IRS may, upon request, enter into awithholding agreement with aforeign
person described in paragraph (€)(5)(ii) of this section pursuant to suct
procedures as the IRS may prescribe in published guidance (see Sec.
601.601(d)(2) of this chapter). Under the withholding agreement, a quaified
intermediary shdl generdly be subject to the applicable withholding and
reporting provisions goplicable to withholding agents and payors under chapters
3 and 61 of the Internal Revenue Code, sectior 3406, the regulations under
those provisons, and other withholding provisons of the Internd Revenue
Code, except to the extent provided under the agreement.

(B) Terms of the withholding agreemen.

Generdly, the agreement shdl specify the type of certifications and
documentation upon which the quaified intermediary may rely to ascertain the
classification (e.g., corporation or partnership) and status (i.e., U.S. or foreign)
of beneficid owners and payees who receive payments collected by the
qudified intermediary and, if necessary, entitlement to the benefits of areduced
rate under an income tax treaty. The agreement shall specify if, and to what
extent, the qudified intermediary may assume primary withholding responsbility
in accordance with paragraph (e)(5)(iv) of this section. It shall also specify the
extent to which gpplicable return filing and information reporting requirements
are modified so that, in gppropriate cases, the qudified intermediary may report
payments to the IRS on an aggregated bas's, without having to disclose the
identity of beneficia owners and payees. However, the qudified intermediary
may be required to provide to the IRS the name and address of those foreign
customers who benefit from a reduced rate under an income tax treaty pursuant
to the qudified intermediary arrangement for purposes of verifying entitlement to
such benefits, particularly under an gpplicable limitation or benefits provision.
Under the agreement, aqudified intermediary may agreeto act asar
acceptance agent to perform the duties described in Sec. 301.6109-
1(d)(3)(iv)(A) of this chapter. The agreement may specify the manner in whick
applicable procedures for adjustments for underwithholding and
overwithholding, including refund procedures, gpply in the context of aqudified
intermediary arrangement and the extent to which applicable procedures may be
modified. In particular, awithholding agreement may ellow a qudified
intermediary to dam refunds of overwithheld amounts. If rdevant, the
agreement shall specify the manner in which the qudified intermediary may dedl
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with payments to other intermediaries and flow-through entities. In addition, the
agreement shdl specify the manner in which the IRS will verify compliance with
the agreement. In appropriate cases, the IRS may agree to rely on audits
performed by an intermediary’s approved auditor. In such a case, the IRS<
audit may be limited to the audit of the auditor's records (including work papers
of the auditor and reports prepared by the auditor indicating the methodology
employed to verify the entity's compliance with the agreement). For this
purpose, the agreement shal specify the auditor or class of auditorsthat are
gpproved. Generdly, an auditor will not be approved if the auditor is not
subject to laws, regulations, or rules that impose sanctions for failure to exercise
its independence and to perform the audit competently. The agreement may
include provisions for the assessment and collection of tax in the event that
failure to comply with the terms of the agreement results in the failure by the
withholding agent or the quaified intermediary to withhold and deposit the
required amount of tax. Further, the agreement may specify the procedures by
which deposits of amounts withheld are to be deposited, if different from the
deposit procedures under the Internal Revenue Code and applicable
regulations. To determine whether to enter aqudified intermediary withholding
agreement and the terms of any particular withholding agreement, the IRS will
consider gppropriate factors including whether or not the foreign person agrees
to assume primary withholding responghility, the type of loca know-
your-customer laws and practices to which it is subject, the extent and nature of
supervisory and regulatory control exercised under the laws of the foreign
country over the foreign person, the volume of investmentsin U.S. securities
(determined in dollar amounts and number of account holders), the financia
condition of the foreign person, and whether the qualified intermediary ise
resdent of a country with which the United States has an income tax tregty.

(iv) Assgnment of primary withholding responghility.

Any person who meets the definition of awithholding agent under Sec. 1.1441-7(a)
(whether aU.S. person or aforeign person) is required to withhold and deposit any
amount withheld under Sec. 1.1461-1(a) and to make the returns prescribed by Sec.
1.1461-1(b) and (c). If permitted by its qudified intermediary agreement, a qudified
intermediary agreement may, however, inform a withholding agent from which it
receives a payment that it will assume the primary obligation to withhold, deposit, and
report amounts under chapter 3 of the Internal Revenue Code and/or under chapter 61
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of the Internal Revenue Code and section 3406. If awithholding agent makes e
payment of an amount subject to withholding, as defined in Sec. 1.1441-2(a), or &
reportable payment, as defined in section 3406(b), to a qudified intermediary that
represents to the withholding agent that it has assumed primary withholding
respongibility for the payment, the withholding agent is not required to withhold on the
payment. The withholding agent is not required to determine that the quaified
intermediary agreement actuadly permits the qualified intermediary to assume primary
withholding respongbility. A qudified intermediary that assumes primary withholding
responsibility under chapter 3 of the Internal Revenue Code or primary reporting and
backup withholding respongbility under chapter 61 and section 3406 is not required to
assume primary withholding responghility for dl accountsit has with awithholding agent
but must assume primary withholding responsibility for al payments made to any one
account that it has with the withholding agent. A qudified intermediary may agree witr
the withholding agent to assume primary withholding responsibility under chapter 3 and
section 3406, only if expresdy permitted to do so under its agreement with the IRS.

(v) Withholding statement.
(A) In generd.

A qudified intermediary must provide each withholding agent from which it
receives reportable amounts, as defined in paragraph (€)(3)(vi) of this section,
asaqudified intermediary with awritten statement (the withholding Satement)
containing the information specified in paragraph (e)(5)(v)(B) of this section. A
withholding statement is not required, however, if dl of the information &
withholding agent needs to fulfill its withholding and reporting requirementsiis
contained in the withholding certificate. The qudified intermediary agreement
may require, in gppropriate circumstances, the quaified intermediary to include
information in its withholding statement rdlaing to payments other than payments
of reportable amounts. The withholding statement forms an integra part of the
qudified intermediary's qudified intermediary withholding certificate and the
pendties of perjury statement provided on the withholding certificate shal goply
to the withholding statement as well. The withholding statement may be
provided in any manner, and in any form, to which qudified intermediary and
the withholding agent mutualy agree, including dectronicdly. If the withholding
gatement is provided dectronicdly, there must be sufficient safeguards to
enaure that the information received by the withholding agent is the informatior
sent by qudified intermediary and must aso document al occasions of user
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access that result in the submission or modification of withholding satement
information. In addition, the electronic system must be capable of providing &
hard copy of dl withholding statements provided by the qudified intermediary.
The withholding statement shdl be updated as often as necessary for the
withholding agent to meet its reporting and withholding obligations under
chapters 3 and 61 of the Interna Revenue Code and section 3406. A
withholding agent will beligble for tax, interest, and penaties in accordance with
paragraph (b)(7) of this section to the extent it does not follow the presumptior
rules of paragraph (b)(3) of this section, Secs. 1.1441-5(d) and (€)(6), and
1.6049-5(d) for any payment, or portion thereof, for which it does not have &
vaid withholding statement prior to making a payment.

(B) Content of withholding statement.

The withholding statement must contain sufficient information for awithholding
agent to gpply the correct rate of withholding on payments from the accounts
identified on the statement and to properly report such payments on Forms
1042-S and Forms 1099, as applicable. The withholding statement must--

(1) Desgnate those accounts for which the qudified intermediary acts
asaqudified intermediary;

(2) Designate those accounts for which qudified intermediary assumes
primary withholding responsbility under chapter 3 of the Interna
Revenue Code and/or primary reporting and backup withholding
responsibility under chapter 61 and section 3406; and (3) Provide
information regarding withholding rate pools, as described in paragrapt
©(B)(v)(C) of this section.

(C) Withholding rate poals.
(1) In generdl.

Except to the extent it has assumed both primary withholding
respongbility under chapter 3 of the Internad Revenue Code and
primary reporting and backup withholding respongbility under chapter
61 and section 3406 with respect to a payment, aqudified intermediary
shdl provide as part of its withholding statement the withholding rate
pool information that is required for the withholding agent to meet its
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withholding and reporting obligations under chapters 3 and 61 of the
Internal Revenue Code and section 3406. A withholding rate pool is e
payment of asingle type of income, determined in accordance with the
categories of income reported on Form 1042-S or Form 1099, as
goplicable, that is subject to a single rate of withholding. A withholding
rate pool may be established by any reasonable method on which the
qudified intermediary and a withholding agent agree (eg., by
establishing a separate account for a single withholding rate poal, or by
dividing a payment made to asingle account into portions alocable to
each withholding rate pool). To the extent aqudified intermediary does
not assume primary reporting and backup withholding respongibility
under chapter 61 and section 3406, a qudified intermediary’s
withholding statement must establish a separate withholding rate pool
for each U.S. non-exempt recipient account holder that the qualified
intermediary has disclosed to the withholding agent unless the qudified
intermediary uses the dternative proceduresin paragrapt
©(5)(V)(C)(2) of thissection. A qudified intermediary shdl determine
withholding rate pools based on vaid documentation thet it obtains
under its withholding agreement with the IRS, or if a payment cannot be
reliably associated with vaid documentation, under the applicable
presumption rules. If aqudified intermediary has an account holder that
is another intermediary (whether aqudlified intermediary or €
nonqudified intermediary) or a flow-through entity, the qudified
intermediary may combine the account holder information provided by
the intermediary or flow-through entity with the qudified intermediary’s
direct account holder information to determine the qudified
intermediary’s withholding rate pools.

(2) Alternative procedure for U.S. non-exempt recipients.

If permitted under its agreement with the IRS, a qudified intermediary
may, by mutud agreement with awithholding agent, esablish asingle
zero withholding rate pool that includes U.S. non-exempt recipient
account holders for whom the qudified intermediary has provided
Forms W-9 prior to the withholding agent paying any reportable
payments, as defined in the qudified intermediary agreement, and &
separate withholding rate pool (subject to 31-percent withholding) thet
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(f) Effective date.

(1) Ingenerd.

includes only U.S. non-exempt recipient account holders for whom e
qudified intermediary has not provided Forms W-9 prior to the
withholding agent paying any reportable payments. If aqudified
intermediary chooses the dternative procedure of this paragraph
©OB)V)(C)(2), the qudified intermediary must provide the informatior
required by its qudified intermediary agreement to the withholding agent
no later than January 15 of the year following the year in which the
payments are paid. Failure to provide such information will result in the
gpplication of pendtiesto the quaified intermediary under sections
6721 and 6722, as well as any other gpplicable pendties, and may
result in the termination of the qudified intermediary’s withholding
agreement with the IRS. A withholding agent shdl not be ligble for tax,
interest, or pendties for failure to backup withhold or report informatior
under chapter 61 of the Interna Revenue Code due soldly to the errors
or omissions of the qudified intermediary. If aqudified intermediary fails
to provide the dlocation information required by this paragrapt
©B)(V)(C)(2), with respect to U.S. non-exempt recipients, the
withholding agent shdl report the unallocated amount paid from the
witrholding rate pool to an unknown recipient, or otherwisein
accordance with the gppropriate Form 1099 and the ingtructions
accompanying the form.

This section applies to payments made after December 31, 2000.

(2) Trangdtion rules.

(1) Specid rulesfor existing documentation.

For purposes of paragraphs (d)(3) and (€)(2)(i) of this section, the vdidity of a
withholding certificate (namely, Form W-8, 8233, 1001, 4224, or 1078, or &
statement described in Sec. 1.1441-5 in effect prior to January 1, 2001 (see Sec.
1.1441-5 as contained in 26 CFR part 1, revised April 1, 1999)) that was valid on
January 1, 1998 under the regulationsin effect prior to January 1, 2001 (see 26 CFR
parts 1 and 353, revised April 1, 1999) and expired, or will expire, a any time during
1998, is extended until December 31, 1998. The vdidity of awithholding certificate that
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isvaid on or after January 1, 1999, remains vaid until its vaidity expires under the
regulations in effect prior to January 1, 2001 (see 26 CFR parts 1 and 35a, revised
April 1, 1999) but in no event will such withholding certificate remain vaid after
December 31, 2001. The rulein this paragraph (f)(2)(i), however, does not apply to
extend the vdidity period of awithholding certificate that expires solely by reason of
changes in the circumstances of the person whose name is on the certificate.
Notwithstanding the first three sentences of this paragraph (f)(2)(i), awithholding agent
may choose to not take advantage of the trangtion rule in this paragraph (f)(2)(i) with
respect to one or more withholding certificates vaid under the regulationsin effect prior
to January 1, 2001 (see 26 CFR parts 1 and 353, revised April 1, 1999) and,
therefore, to require withholding certificates conforming to the requirements described in
this section (new withholding certificates). For purposes of this section, a new
withholding certificate is deemed to satisfy the documentation requirement under the
regulations in effect prior to January 1, 2001 (see 26 CFR parts 1 and 35a, revised
April 1, 1999). Further, a new withholding certificate remains vaid for the period
specified in paragraph (€)(4)(ii) of this section, regardless of when the certificate is
obtained.

(i) Lack of documentation for past years.

A taxpayer may elect to apply the provisons of paragraphs (b)(7)(1)(B), (i), and (iii) of
this section, dedling with ligbility for failure to obtain documentation timely, to dl of its
open tax years, including tax years that are currently under examination by the IRS. The
election is made by smply taking action under those provisons in the same manner as
the taxpayer would take action for payments made after December 31, 2000.

[T.D. 7385, 40 FR 50263, Oct. 29, 1975, as amended by T.D. 7670, 45 FR 6932, Jan. 31, 1980;
T.D. 8734, 62 FR 53387, October 14, 1997, not effective until January 1, 1999; T.D. 8804, Federal
Regigter: December 31, 1998 (Volume 63, Number 251), Page 72183-72189; T.D.8856, Federal
Register: December 30, 1999 (Volume 64, Number 250), Page 73408-73413; T.D. 8881, Federa
Register: May 22, 2000 (Volume 65, Number 99), Page 32151-32212; corrected by T.D. 8881,
Federal Regigter: April 6, 2001 (Volume 66, Number 67), Page 18187-18190]

© CFS Tax Software, Inc. 1996 to 2001 84 August 2001 Release



