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Sec. 49. - At-risk rules  

(a) General rule  

(1) Certain nonrecourse financing excluded from credit base  

(A) Limitation  

The credit base of any property to which this paragraph 
applies shall be reduced by the nonqualified nonrecourse 
financing with respect to such credit base (as of the close of 
the taxable year in which placed in service).  

(B) Property to which paragraph applies  

This paragraph applies to any property which -  

(i)  

is placed in service during the taxable year by a taxpayer 
described in section 465(a)(1), and  

(ii)  

is used in connection with an activity with respect to 
which any loss is subject to limitation under section 465.  

(C) Credit base defined  

For purposes of this paragraph, the term ''credit base'' 
means -  

(i)  

the portion of the basis of any qualified rehabilitated 
building attributable to qualified rehabilitation 
expenditures,  

(ii)  

the basis of any energy property, and  

(iii)  
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the amortizable basis of any qualified timber property.  

(D) Nonqualified nonrecourse financing  

(i) In general  

For purposes of this paragraph and paragraph (2), the 
term ''nonqualified nonrecourse financing'' means any 
nonrecourse financing which is not qualified commercial 
financing.  

(ii) Qualified commercial financing  

For purposes of this paragraph, the term ''qualified 
commercial financing'' means any financing with respect 
to any property if -  

(I)  

such property is acquired by the taxpayer from a 
person who is not a related person,  

(II)  

the amount of the nonrecourse financing with respect 
to such property does not exceed 80 percent of the 
credit base of such property, and  

(III)  

such financing is borrowed from a qualified person or 
represents a loan from any Federal, State, or local 
government or instrumentality thereof, or is 
guaranteed by any Federal, State, or local 
government. Such term shall not include any 
convertible debt.  

(iii) Nonrecourse financing  

For purposes of this subparagraph, the term 
''nonrecourse financing'' includes -  

(I)  

any amount with respect to which the taxpayer is 
protected against loss through guarantees, stop-loss 
agreements, or other similar arrangements, and  

(II)  

except to the extent provided in regulations, any 
amount borrowed from a person who has an interest 
(other than as a creditor) in the activity in which the 
property is used or from a related person to a person 
(other than the taxpayer) having such an interest. In 
the case of amounts borrowed by a corporation from 
a shareholder, subclause (II) shall not apply to an 



interest as a share-holder. [1] 

 

(iv) Qualified person  

For purposes of this paragraph, the term ''qualified 
person'' means any person which is actively and 
regularly engaged in the business of lending money and 
which is not -  

(I)  

a related person with respect to the taxpayer,  

(II)  

a person from which the taxpayer acquired the 
property (or a related person to such person), or  

(III)  

a person who receives a fee with respect to the 
taxpayer's investment in the property (or a related 
person to such person).  

(v) Related person  

For purposes of this subparagraph, the term ''related 
person'' has the meaning given such term by section 465
(b)(3)(C). Except as otherwise provided in regulations 
prescribed by the Secretary, the determination of 
whether a person is a related person shall be made as of 
the close of the taxable year in which the property is 
placed in service.  

(E) Application to partnerships and S corporations  

For purposes of this paragraph and paragraph (2) -  

(i) In general  

Except as otherwise provided in this subparagraph, in 
the case of any partnership or S corporation, the 
determination of whether a partner's or shareholder's 
allocable share of any financing is nonqualified 
nonrecourse financing shall be made at the partner or 
shareholder level.  

(ii) Special rule for certain recourse financing of S 
corporation  

A shareholder of an S corporation shall be treated as 
liable for his allocable share of any financing provided by 
a qualified person to such corporation if -  

(I)  

such financing is recourse financing (determined at 
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the corporate level), and  

(II)  

such financing is provided with respect to qualified 
business property of such corporation.  

(iii) Qualified business property  

For purposes of clause (ii), the term ''qualified business 
property'' means any property if -  

(I)  

such property is used by the corporation in the active 
conduct of a trade or business,  

(II)  

during the entire 12-month period ending on the last 
day of the taxable year, such corporation had at least 
3 full-time employees who were not owner-
employees (as defined in section 465(c)(7)(E)(i)) and 
substantially all the services of whom were services 
directly related to such trade or business, and  

(III)  

during the entire 12-month period ending on the last 
day of such taxable year, such corporation had at 
least 1 full-time employee substantially all of the 
services of whom were in the active management of 
the trade or business.  

(iv) Determination of allocable share  

The determination of any partner's or shareholder's 
allocable share of any financing shall be made in the 
same manner as the credit allowable by section 38 with 
respect to such property.  

(F) Special rules for energy property  

Rules similar to the rules of subparagraph (F) of section 
46(c)(8) (as in effect on the day before the date of the 
enactment of the Revenue Reconciliation Act of 1990) shall 
apply for purposes of this paragraph.  

(2) Subsequent decreases in nonqualified nonrecourse financing 
with respect to the property  

(A) In general  

If, at the close of a taxable year following the taxable 
year in which the property was placed in service, there is a 
net decrease in the amount of nonqualified nonrecourse 
financing with respect to such property, such net decrease 



shall be taken into account as an increase in the credit 
base for such property in accordance with subparagraph (C).  

(B) Certain transactions not taken into account  

For purposes of this paragraph, nonqualified 
nonrecourse financing shall not be treated as decreased 
through the surrender or other use of property financed by 
nonqualified nonrecourse financing.  

(C) Manner in which taken into account  

(i) Credit determined by reference to taxable year property 
placed in service  

For purposes of determining the amount of credit 
allowable under section 38 and the amount of credit 
subject to the early disposition or cessation rules under 
section 50(a), any increase in a taxpayer's credit base 
for any property by reason of this paragraph shall be 
taken into account as if it were property placed in service 
by the taxpayer in the taxable year in which the property 
referred to in subparagraph (A) was first placed in 
service.  

(ii) Credit allowed for year of decrease in nonqualified 
nonrecourse financing  

Any credit allowable under this subpart for any increase 
in qualified investment by reason of this paragraph shall 
be treated as earned during the taxable year of the 
decrease in the amount of nonqualified nonrecourse 
financing.  

(b) Increases in nonqualified nonrecourse financing  

(1) In general  

If, as of the close of the taxable year, there is a net increase 
with respect to the taxpayer in the amount of nonqualified 
nonrecourse financing (within the meaning of subsection (a)(1)) 
with respect to any property to which subsection (a)(1) applied, 
then the tax under this chapter for such taxable year shall be 
increased by an amount equal to the aggregate decrease in 
credits allowed under section 38 for all prior taxable years which 
would have resulted from reducing the credit base (as defined in 
subsection (a)(1)(C)) taken into account with respect to such 
property by the amount of such net increase. For purposes of 
determining the amount of credit subject to the early disposition 
or cessation rules of section 50(a), the net increase in the 
amount of the nonqualified nonrecourse financing with respect 
to the property shall be treated as reducing the property's credit 
base in the year in which the property was first placed in 
service.  

(2) Transfers of debt more than 1 year after initial borrowing not 



treated as increasing nonqualified nonrecourse financing  

For purposes of paragraph (1), the amount of nonqualified 
nonrecourse financing (within the meaning of subsection (a)(1)
(D)) with respect to the taxpayer shall not be treated as 
increased by reason of a transfer of (or agreement to transfer) 
any evidence of any indebtedness if such transfer occurs (or 
such agreement is entered into) more than 1 year after the date 
such indebtedness was incurred.  

(3) Special rules for certain energy property  

Rules similar to the rules of section 47(d)(3) (as in effect on 
the day before the date of the enactment of the Revenue 
Reconciliation Act of 1990) shall apply for purposes of this 
subsection.  

(4) Special rule  

Any increase in tax under paragraph (1) shall not be treated 
as tax imposed by this chapter for purposes of determining the 
amount of any credit allowable under this chapter 

 
[1] So in original. Probably should not be hyphenated.  
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Sec. 164. - Taxes  

(a) General rule  

Except as otherwise provided in this section, the following taxes 
shall be allowed as a deduction for the taxable year within which 
paid or accrued:  

(1)  

State and local, and foreign, real property taxes.  

(2)  

State and local personal property taxes.  

(3)  

State and local, and foreign, income, war profits, and 
excess profits taxes.  

(4)  

The GST tax imposed on income distributions.  

(5)  

The environmental tax imposed by section 59A.  

In addition, there shall be allowed as a deduction State and 
local, and foreign, taxes not described in the preceding sentence 
which are paid or accrued within the taxable year in carrying on a 
trade or business or an activity described in section 212 (relating to 
expenses for production of income). Notwithstanding the preceding 
sentence, any tax (not described in the first sentence of this 
subsection) which is paid or accrued by the taxpayer in connection 
with an acquisition or disposition of property shall be treated as 
part of the cost of the acquired property or, in the case of a 
disposition, as a reduction in the amount realized on the 
disposition.  

(b) Definitions and special rules  

For purposes of this section -  
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(1) Personal property taxes  

The term ''personal property tax'' means an ad valorem tax 
which is imposed on an annual basis in respect of personal 
property.  

(2) State or local taxes  

A State or local tax includes only a tax imposed by a State, 
a possession of the United States, or a political subdivision of 
any of the foregoing, or by the District of Columbia.  

(3) Foreign taxes  

A foreign tax includes only a tax imposed by the authority of 
a foreign country.  

(4) Special rules for GST tax  

(A) In general  

The GST tax imposed on income distributions is -  

(i)  

the tax imposed by section 2601, and  

(ii)  

any State tax described in section 2604,  

but only to the extent such tax is imposed on a transfer 
which is included in the gross income of the distributee and 
to which section 666 does not apply.  

(B) Special rule for tax paid before due date  

Any tax referred to in subparagraph (A) imposed with 
respect to a transfer occurring during the taxable year of the 
distributee (or, in the case of a taxable termination, the 
trust) which is paid not later than the time prescribed by law 
(including extensions) for filing the return with respect to 
such transfer shall be treated as having been paid on the 
last day of the taxable year in which the transfer was made.  

(c) Deduction denied in case of certain taxes  

No deduction shall be allowed for the following taxes:  

(1)  

Taxes assessed against local benefits of a kind tending to 
increase the value of the property assessed; but this paragraph 
shall not prevent the deduction of so much of such taxes as is 
properly allocable to maintenance or interest charges.  

(2)  



Taxes on real property, to the extent that subsection (d) 
requires such taxes to be treated as imposed on another 
taxpayer.  

(d) Apportionment of taxes on real property between seller and 
purchaser  

(1) General rule  

For purposes of subsection (a), if real property is sold 
during any real property tax year, then -  

(A)  

so much of the real property tax as is properly allocable 
to that part of such year which ends on the day before the 
date of the sale shall be treated as a tax imposed on the 
seller, and  

(B)  

so much of such tax as is properly allocable to that part 
of such year which begins on the date of the sale shall be 
treated as a tax imposed on the purchaser.  

(2)  

Special rules  

(A)  

in the case of any sale of real property, if -  

(i)  

a taxpayer may not, by reason of his method of 
accounting, deduct any amount for taxes unless paid, 
and  

(ii)  

the other party to the sale is (under the law imposing 
the real property tax) liable for the real property tax for 
the real property tax year,  

then for purposes of subsection (a) the taxpayer shall be 
treated as having paid, on the date of the sale, so much of 
such tax as, under paragraph (1) of this subsection, is 
treated as imposed on the taxpayer. For purposes of the 
preceding sentence, if neither party is liable for the tax, then 
the party holding the property at the time the tax becomes a 
lien on the property shall be considered liable for the real 
property tax for the real property tax year.  

(B)  

In the case of any sale of real property, if the taxpayer's 
taxable income for the taxable year during which the sale 
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occurs is computed under an accrual method of 
accounting, and if no election under section 461(c) (relating 
to the accrual of real property taxes) applies, then, for 
purposes of subsection (a), that portion of such tax which -  

(i)  

is treated, under paragraph (1) of this subsection, as 
imposed on the taxpayer, and  

(ii)  

may not, by reason of the taxpayer's method of 
accounting, be deducted by the taxpayer for any taxable 
year,  

shall be treated as having accrued on the date of the 
sale.  

(e) Taxes of shareholder paid by corporation  

Where a corporation pays a tax imposed on a shareholder on 
his interest as a shareholder, and where the shareholder does not 
reimburse the corporation, then -  

(1)  

the deduction allowed by subsection (a) shall be allowed to 
the corporation; and  

(2)  

no deduction shall be allowed the shareholder for such tax.  

(f) Deduction for one-half of self-employment taxes  

(1) In general  

In the case of an individual, in addition to the taxes 
described in subsection (a), there shall be allowed as a 
deduction for the taxable year an amount equal to one-half of 
the taxes imposed by section 1401 for such taxable year.  

(2) Deduction treated as attributable to trade or business  

For purposes of this chapter, the deduction allowed by 
paragraph (1) shall be treated as attributable to a trade or 
business carried on by the taxpayer which does not consist of 
the performance of services by the taxpayer as an employee.  

(g)  

Cross references  

(1)  

For provisions disallowing any deduction for certain 
taxes, see section 275.  



(2)  

For treatment of taxes imposed by Indian tribal 
governments (or their subdivisions), see section 7871 
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Sec. 701. - Partners, not partnership, subject to tax  

A partnership as such shall not be subject to the income tax 
imposed by this chapter. Persons carrying on business as partners 
shall be liable for income tax only in their separate or individual 
capacities  
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Sec. 1371. - Coordination with subchapter C  

(a) Application of subchapter C rules  

Except as otherwise provided in this title, and except to the 
extent inconsistent with this subchapter, subchapter C shall apply 
to an S corporation and its shareholders.  

(b) No carryover between C year and S year  

(1) From C year to S year  

No carryforward, and no carryback, arising for a taxable 
year for which a corporation is a C corporation may be carried 
to a taxable year for which such corporation is an S corporation.  

(2) No carryover from S year  

No carryforward, and no carryback, shall arise at the 
corporate level for a taxable year for which a corporation is an S 
corporation.  

(3) Treatment of S year as elapsed year  

Nothing in paragraphs (1) and (2) shall prevent treating a 
taxable year for which a corporation is an S corporation as a 
taxable year for purposes of determining the number of taxable 
years to which an item may be carried back or carried forward.  

(c) Earnings and profits  

(1) In general  

Except as provided in paragraphs (2) and (3) and 
subsection (d)(3), no adjustment shall be made to the earnings 
and profits of an S corporation.  

(2) Adjustments for redemptions, liquidations, reorganizations, 
divisives, etc.  

In the case of any transaction involving the application 
of subchapter C to any S corporation, proper adjustment to 
any accumulated earnings and profits of the corporation 
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shall be made.  

(3) Adjustments in case of distributions treated as dividends under 
section 1368(c)(2)  

Paragraph (1) shall not apply with respect to that portion of 
a distribution which is treated as a dividend under section 1368
(c)(2).  

(d) Coordination with investment credit recapture  

(1) No recapture by reason of election  

Any election under section 1362 shall be treated as a mere 
change in the form of conducting a trade or business for 
purposes of the second sentence of section 50(a)(4).  

(2) Corporation continues to be liable  

Notwithstanding an election under section 1362, an S 
corporation shall continue to be liable for any increase in tax 
under section 49(b) or 50(a) attributable to credits allowed for 
taxable years for which such corporation was not an S 
corporation.  

(3) Adjustment to earnings and profits for amount of recapture  

Paragraph (1) of subsection (c) shall not apply to any 
increase in tax under section 49(b) or 50(a) for which the S 
corporation is liable.  

(e) Cash distributions during post-termination transition period  

(1) In general  

Any distribution of money by a corporation with respect to 
its stock during a post-termination transition period shall be 
applied against and reduce the adjusted basis of the stock, to 
the extent that the amount of the distribution does not exceed 
the accumulated adjustments account (within the meaning of 
section 1368(e)).  

(2) Election to distribute earnings first  

An S corporation may elect to have paragraph (1) not apply 
to all distributions made during a post-termination transition 
period described in section 1377(b)(1)(A). Such election shall 
not be effective unless all shareholders of the S corporation to 
whom distributions are made by the S corporation during such 
post-termination transition period consent to such election 
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Sec. 1461. - Liability for withheld tax  

Every person required to deduct and withhold any tax under 
this chapter is hereby made liable for such tax and is hereby 
indemnified against the claims and demands of any person for the 
amount of any payments made in accordance with the provisions of 
this chapter  
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Subchapter A Nonresident Aliens and Foreign Corporations  

Subchapter B Application of Withholding Provisions  
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