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taining fruit trees,” ctc., and the word “yard”
meaning by common acceptance an ‘“inclo-
sure.” Wright v. Sample, 50 So. 268, 162 Ala.
222,
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In general

“Include” means to confine, enclose, en-
close within, contain, ¥omeyer v. Towler, 57
S.E.2d 228, 230, 80 Ga.App. 703.

To “include” is to comprehend, especial-
1y as a constituent, or subordinate element of
a whole, or as a part in a total. Socony-
Vacuum Oil Co. v. Texas Co., D.C.Mich., 113
. Supp. 514, 518.

The term “includes” is ordinarily a
word of enlargement and not of limitation.
People v. Western Air Lines, 268 P.2d 723,
733, 42 C.2d 621.

The word “including’” in bequest had the
same meaning and effect as the words “to-
gether with”, “as well as”, and “also”. In
re Link’s Estate, 47 N.Y.S.2d 40, 44, 182 Misc.
966.

As used in statute the word “including”
is not one of all-embracing definition, but
connotes simply an illustrative application of
the general prineciple. Arge Oil Corp. v.
Lathrop, 72 N.W.2d 431, 434, 76 S.D. 70.

In ordinary signification the word “in-
cluding” in statute implies that something
has been given beyond the general language
which precedes it. Arnold v. Arnold, 237 P.
2d 963, 969, 193 Or. 490.

“Included” is a word of art used to refer
to income items, as distinguished from items

Cont’d
of deduction, which are ordinarily indicated

by the use of the word *allowed”. C.I. R. v,
Mackin Corp.,, C.C.A.,, 164 .2d 527, 531.

The statutory definition of a thing as
“including” certain things does not necessa-
rily place thereon a meaning limited to the
inclusions. People v. Western Air Lines,
268 .2d 723, 733, 42 C.2d 621,

In general

Trust as transferee although section 520
(f) of the Revenue Act of 1932 in defining
transferee does not include a trust, in view of
<ection 1111(b).  Fidelity Trust Co. v. Com-
missioner of Internal Revenue, C.C.A., 141
¥.2a 54, 57.

The word “involve” means “to imply”;
“to include”; or necessitate as a result or
legal consequence.” Baltimore & O. S. W, R.
Co. v. Evans, 82 N.E. 773, 779, 169 Ind. 410,
citing Stand.Dict.; 23 Cye. pp. 352, 353.

In the definition of words and terms in
Bankr.Act July 1, 1898, c. 541, § 1a, 11 U.S.
C.A. § 1, a provision that a word shall “in-
clude” a certain thing does not exclude oth-
er meanings. In re Harper, D.C.N.Y., 175 F.
412, 423.

“It has been said that the word ‘includ-
ing’ means moreover, or as well as; but if
this was the meaning of the ILegislature it
was a very embarrassing mode of expressing
the idea.” U. 8. v. Betsy, Dist.Col, 8 U.S.
443, 452, 4 Cranch, 443, 452, 2 L.Ed. 673.

The term “including” is not one of all-
embracing definition, but connotes simply an
illustrative application of the general prin-
ciple. TFederal Land Bank of St. Paul v.
Bismarck Lumber Co., N.D, 62 S.Ct. 1, 4,
314 U.S. 93, 86 L.IEd. 65.

Under zoning ordinance authorizing erec-
tion in residence district of accessory build-
ings, including one private garage, use of
the word “including” conveys the idea that
private garages which also are accessory
buildings are authorvized. Lowry v. City of
Mankato, 42 N.W.2d 553, 359, 231 Minn. 108.

The section of Business Trust Tax Act
providing that a business trust shall “in-
clude” every business organization whereby
property is conveyed to trustees who are not
restricted to mere collection of funds, ete.,
does not, because of quoted word. limit the
kind of business trusts taxable under the Act
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to those having more than one trustee. Koe-
nig v. Johnson, 163 I.2d 746, 750, 71 Cal.App.
ad T30,

The words “including” and “jnecludes”
are in their generally accepted use terms of
enlargement, not of limitation, and, there-
fore, definition of word “structure” contained
in City Building Code was not limited by fact
that definition contained phrase “including
among other things stadium, gospel, circus
tents,” ete. Il Paso Elec. Co. v. Safeway
Stores, Tex.Civ.App., 257 S.W.2d 502, 506.

The word “include” is sometimes used
merely to specify particularly that which be-
Jongs to the genus already expressed in more
general terms, and sometimes to add to the
general class a species which does not nat-
urally belong thereto, or it may be used to
preface an illustrative example of a general
power already granted, or to serve to define
that power or even to enlarge it. Illinois
Cent. R. Co. v. Franklin County, 56 N.E.2d
773, 781, 387 Ill. 301.

The name “Independent Democratic
Party” includes that of “Democratic Party,”
within Election Law, Laws 1896, p. 925, c.
909, § 57, providing that the name which
<hall be designated as the political name in
a certificate of independent nomination shall
not “include” the name of any organized po-
litical party. In re Carr, 88 N.X.S. 107, 94
App.Div. 493.

Under a devise by which testator gave
to his wife “a lifetime interest in the house
and land where we now live, including the
furniture therein,” the word “including”
does not mean that the gift of the furniture
is “included” in the terms of the life estate
but merely that it was included in the prop-
erty that testator designed that his wife
should have. Wallace v. Phipps, 1 Tenn.Ch.
App. 326, 332

The word “including” is the participial
form of the verb “include.” which by Web-
ster's Dictionary is delined in its primary
<onse to mean to confine within, to hold, to
contain, to shut up, to inclose; by the Cen-
tury Dictionary. fo comprise as a part. The
word has also been defined as having an ac-
cumulative sense and as classing that which
follows with that which has gone before.
A\[aben v. Rosser, 103 P. 674, 676, 24 OkL
558.

20A W. & P.—10
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The word “Cannabis” in statute prohib-
iting possession of narcotic drugs, such as
coca leaves, opium and Cannabis, defined as
including dried flowering or fruiting tops of
plant Cannabis Sativa, refers to growing
plants, as well as such tops; word “means”
in subscetions defining certain terms not be-
ing used synonymously with word “includes”
in subsections defining “Cannabis” and other
terms. Laws 1936, c. 289, §§ 2—+. Harris v.
State, 175 So. 342, 343, 179 Miss. 38.

In general

In a deed of “the following described
lands, to wit, two acres * * * and four
acres, * * * jinclosing the lands where
the said grantor’s mill and house now stand,”
the deed should be read as if it had said the
mill and house were confined within the six
acres of land conveyed. That =signification
must be adopted, as it gives effect to the in-
tention of the parties, and not a narrower
one, which would defeat it. “Inclose” and
“inelude” are words of common derivation,
and have several common significations, of
which one is “to confine within.” Campbell
v. Gilbert, 57 Ala. 569.

The word “including” may have the
sense of addition and of “also” and may
merely specify particularly that which be-
longs to the genus, and is the participle of
the word “include” which means to confine
within something, hold as in an inclosure,
inclose, contain, to comprise as a part or as
something incident or pertineut, comprehend,
take in, as the greater includes the less, and
including being a participle is in the nature of
an adjective and is a modifier. Patteson v,
City of Peoria, 47 N.12.2d 867, 869, 872, 873,
318 I1LApp. 245,

A will “requesting” donee of a testamen-
tary power to “include”™ among heneticiaries
to be designated by her, such of teseator’s
hlood relations as she may deem worthy to
be recipients of her hounty, was not manda-
tory =0 as to convert what was otherwise a
general power, into a power in trust for the
collateral line of testator, thereby prohibit-
ing the donee of the power from designating
any beneficiaries who were not in that cate-
gory, the word “include” making clear a pur-
pose not to confine the claxs to testator’s
blood relations. Marx v. Rice, 65 A.2d 48, 51,
1 N.J. 574
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The phrase “legal or equitable,” in stat-
ute providing that word owner within statute
providing that notice of intention to claim
lien must be given owner, =hould include all
the legal or equitable interest in premises,
including intervest under contract of purchise,
was not a phrase of limitation upon the last
clause, and the word “including” was expan-
sive rather than qualifying. Comp.Laws
1929, §§ 13101, 13129, Wyoming Park Lumn-
ber & Fuel Co. v. Vander Ark, 280 N.W. 228,
230, 201 Mich. 496,

Under the provision of the National La-
bor Relations Act directing the National La-
hor Relations Board to take such affirma-
tive action, including reinstatement of cm-
ployees with or without bhack pay, as will
effectuate the policies of the act, Congress
by inserting the participial phrase beginning
with the word “including”™ did not intend to
differentiate between discrimination in deny-
ing employment and in terminating employ-
ment in violation of the act. National Labor
Relations Act, § 10(¢), 29 U.S.CLA. § 16G0(¢).
Phelps Dodge Corporation v. National Labor
Relations Board, 61 S.Ct. 845, 313 U.S. 177,
85 L.EA, 1271, 133 A LR, 1217.

Under statute exempting special mobile

equipment from taxation and registration
and defining special mobile equipment as

every vehicle not designed or used primarily
for transportation of persons or property
and incidentally operated or moved over
highways, including farm tractors, road con-
struction or maintenance machinery ditch-
digging apparatus and well-boring apparatus,
word “including,” had its natural meaning
and connoted that items of equipment imme-
diately thereafter enumerated were included
within preceding definition. Davidson v.
Iare, 87 N.W.2d 131, 133, 351 JMich. 4.

“Include” means to confine within some-
thing; hold as in an inclosure; inclose;
contain; to comprise as a part, or as some-
thing incident or pertinent; comprehend;
take in; as the greater includes the less; the
Roman Empire included many nations; to
comprise, comprehend, or embrace as a com-
ponent part, item or member; as, this volume
includes all his works; the bill includes his
last purchase. To cnclose within; contain;
confine; as an oyster-shell sometimes in-
cludes a pearl. United States ex rel. Lyons
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v. Hines, 103 F.2d 737, 740, 70 App.D.C. 36,
122 A LR, 674,

Within City of New Orleans zoning ordi-
nance extablishing apartment distriet but per-
mitting  private clubs  “excepting”  those
whose chief activity is a service customarily
carried on as a business quoted word means
“including” and ordinance intends to permit
use of property for clubs when chief activity
is not a service customarily carried on as a
business and even to permit clubs whose
chief activity is carried on as a business in
discretion of council when such discretion
is predicated on application of 70% of prop-
erty owners in imme_[liate vicinity, Carrere
v. Orleans Club, 37 So.2d 7135, 720, 214 La.
303.

The word “including”, following general
language and preceding an enutneration, is,
in its exceptional sense but not in its ordi-
nary sense, a term of enlargement. It has
various shades of meaning, sometimes of re-
striction and sometimes of enlargement. The
term is not one of all-embracing definition,
but may connote simply an illustrative appli-
cation of a general principle, or preface an
illustrative example of a general power al-
ready granted. It has been defined as hav-
ing an accumulative sense and as classing
that which follows with that which has gone
before. State, on Inf. Huffman v. Sho-Me
Power Co-op., 191 8.3W.2d 971, 976, 977, 354
Mo, 892,

Where the testator made a full disposi-
tion of his property, directing that the inter-
est of his real and personal estate be applied
by his wife for the benefit of herself and
children, and, on her second marriage or
death, deprived her of all power and benefit
under the will, and added a subsequent
clause directing that his executors shall or-
der all his property, “both” freehold and
leasehold, to be =sold, the word “both’ should
be construed as if the testator had said “in-
cluding.” Lachlan v. Reynolds, 9 Hare, 796,
799.

Pub.Acts 1895, No. 95, provided for the
compulsory education of children between
the ages of 8 and 14 years, and in cities be-
tween the ages of 7 and 16 years. Puh.Acts
1901, No. 83, provided for such education he-
tween the ages of 8 and 15, and in cities be-
tween 7 and 15, Acts 1903, No. 200, provided
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for such education of children between and
jncluding the ages of 7 and 15 years. Held,
that the latter statute does not apply to chil-
dren during the fifteenth year and until they
pecome 16, as the word “inecluding” has no
force to extend that limit beyond the time
specifieally  designated. Jackson v. Mason,
108 N.W.L 697, 698, 145 Mich. 338.

The word “including,” according to com-
mon usage, is susceptible of different shades
of meaning. It may be used in the sense
to comprise or embrace; to confine or to
contain; to express the idea that a thing in
question constitutes a part only of the con-
tents of some other thing; as a word of en-
largement, and ordinarily implying that
gomething else has been given beyond the
general language which precedes it; to add
to the general clause a species which does
not naturally belong to it. It is frequently
used as the equivalent of “also.” State v.
Alontello 8alt Co., 98 P. 549, 551, 34 Utah,
458.

Yor fraudulent transfer to hinder, delay
or defraud a creditor to constitute act of
pankruptey, creditor need not be one holding
a claim provable in bankruptcy at time of
transfer. 11 U.S.(LA. § 21, sub. a (1). Phrase
chall “include,” as used in BankrAct § 1
W, 11 U.8.C.A. §1(9), cannot reasonably be
read to be equivalent of “shall mean” or
“ehall include only” so as to restrict word
sereditor” to those whose claims are prov-
ahle at time of fraudulent conveyance, in
view of subsections 6, 7. 17, and 19, 11 UK.
C.A§ 1, 7, 17, 19), showing that phrases
<hall “include” and “shall mean” are not
used synonymously or loosely, but are used
with diserimination and with a purpose to
give to each a meaning not attrihutable to
the other. American Surety Co. of New York
v, Marvotta, Mass, 53 S.Ct 260, 287 TS, 513,
77 LLEAQ. 466,

Where the Minnesota Supreme Court, in
determining definitely the meaning of the
statute providing for the care and commit-
ment of “psychopathic personalities,” stated
that section defining a *“psychopathic person-
ality” was intended to include those persons
who, by habitual course of misconduct in
sexual matters, have evidenced an utter lack
of power to control their =exual impulxes
and who, as a result, are likely to infliet in-
jury on the objects of their uncontrolled de-
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sire, the court used the word “include” as de-
fining the entire class of persons to whom
the statute applies and not as describing
merely a portion of a larger class, and, in
advance of a decision by the state court ap-
plying the statute to persons outside that
defiuition, the United States Supreme Court
should not adopt a construction which would
render the provision of doubtful validity. M.
QAL § 526.09. State of Minnesota ex rel.
Pearson v. Probate Court of Ramsey Coun-
ty, Minn, 60 S.Ct. 523, 525, 309 U.S. 270,
84 L.Ed. 744, 126 A.L.R. 530.

Under lease providing that tenant should
pay all carrying and maintenance charges
“including” taxes, “assessments,” ete., tenant
held liable only for annunal installments for
permanent improvement of street falling due
during term of lease. Word “including” in
such lease immediately after the words “car-
rying and maintenance charges” was evi-
dently intended to specify as a class some of
the “charges” contemplated and to limit the
liability of the tenant to such assessments as
were in the nature of carrying and mainte-
nanece charges, and the word “assessments”
being ejusdem generis, and referring to ob-
ligations recurring at annual, seasonal, or
other frequent intervals or current expenses,
since accompanying words did not connote
permanency. Baker v. Schleyer, 233 N.Y.8.
351, 352, 233 App.Div. S84,

Under Income Tax Law, § 350, subd. 7,
as amended by Laws 1920, c. 691, providing
that, for the purpose of determining liability
to the income tax imposed by article 16, the
word “resident” “includes” any one who was
at any time during the last six months of the
calendar year a resident of the state, the en-
tire income from property outside as well as
within the state, belonging to an actual resi-
dent, who never resided outside the state, is
subjoect to taxation, though he died hefore
the last six mouths of the calendar year; the
word “includes” being used merely to specify
the particular case out of abundant caution,

to render certain what might have been
doubtful, where residents become nonresi-
dents and viee versa during the calendar

vear. People ex rel. Woolworth's Extate v,
State Tax Commission, 192 N.Y.8. 772, 774,
200 App.Div. 287,

Statute authorizing distraint of delin-
quent taxpayer's goods, “including” stocks,
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securities, bank accounts, and evidences of
debt, held not intended to exempt intangi-
ble property not listed, such as aunuity pol-
iey, although “bank accounts” was added in
1924, rule that expression of one thing ix ex-

clusion of another Dbeing unavailable. “In-
cluding” has various shades of meaning,

sometimes of restriction and sometimes of
enlargement, and as used in 26 U.S.C.A. (1.
R.C.1954) § 6331(a, b), evidences caution to
point out certain classes of property which
Congress wasg fearful a collector might over-
look, aud was not intended to limit distraint
to tangible property and to specified classes
of intangibles. Moreover, in a true if not a
colloquial sense, an annuity policy is an “evi-
dence of debt.” Camnon v. Nicholay, C.C.A.
Colo., 80 I.2d 934, 936.

Addition to and also

A bequest of $14,000 including certain
notes, ete., is to he construed as embracing
or constituting the notes as a part of the
$14,000, and not to mean that the notes are
to pass in addition to that sum. Henry's
Ex’r v. Henry’'s Ex'r, 81 Ky. 342, 344.

In
* * *

“diamonds * * * not advanced,

including miners’ diamonds,” in
CTariff Act July 24, 1897, c. 11, § 2, Free List,
par. 543, 30 Stat. 202, “including” is used as
a word of addition, rather than of specifica-
tion. Sullivan Machinery Co. v. U. 8., C.C.
N.Y., 168 F. 561, 562.

Word “including,” as used in West’s Ann.
Civ.Code, § 2338, making principal liable for
negligent acts of agent, and having reference
to wrongful acts of agent, is equivalent to
“and also” or “as well as.” Miller v. Citi-
zens' Nat, Trust & Savings Bank of Los
Angeles, 36 P.2d 1088, 1090, 1 Cal.App.2d
470.

The use of the word “including,” in a
legacy of 3100, including money trusteed in
a certain bank, cannot be construed as mean-
ing in addition to, and therefore the devisee
is not entitled to the sum of $100 in addition
to the sum trusteed at the bank, but only
$100, including such sum. Brainard v. Dar-
ling, 132 Masgs, 218, 219,

Under the will of one having two chil-
dren, F. and IH., in terms giving to “cach of
my children and IL” certain lands, then giv-
ing the balance of his lands to his wife for

Addition to and also—Cont’d

life, with remainder to H., and then giving
to F. $5, the first devise is to the two chil-
dren, the word “and” being used in the sense
of “including” probably to emphasize the fact
that testator wanted H. to share in such
lauds notwithstanding the devise of the re-
mainder was to her alone. Finch v. Hunter,
230 8.W. 553, 354, 148 Ark. 482,

“Include” is defined as “to confine with-
in, to hold, to attain, to shut up”; and syn-
onyms are ‘“contain,” “inclose,” “comprise,”
“comprehend,” “embrace,” and “‘involve.”
Webst.Dict.  So that, as used in Comp.Laws
S.D. § 1409, providing that the sheriff shall
be entitled to certain fees for summoning
jurors, including mileage, the sheriff is not
entitled to the mileage in addirion to the
fee. Neher v. McCook Co., 78 N.W. 998, 999,
11 S.D. 422,

In construing the provision in paragraph
699, Tariff Act July 24, 1897, c. 11, § 2, Free
List. 30 Stat. 202, for “round unmanufactured
timber including pulp woods,” held, that
the pulp wood subjected to the rossing proc-
ess, whereby the bark; skin, and rough places
are removed, is not manufactured in any true
sense; also that it is not necessary that the
“pulp woods” should be “round unmanufac-
tured timber,” “including” being used as
equivalent to “also.” U. 8. v. Plerce, Vi,
147 F. 199, 77 C.C.A. 4235, citing Hiller v.
U. S, N.Y, 1068 F. 73, 74, 45 C.C.A. 229.

Tnabling Act Utah, Act Cong, July 16,
1894, c. 138, 28 Stat. 109, § 8, granted to the
state public lands to the extent of two town-
ships to be reserved for the state university,
and in addition 110,000 acres to be selected
and located as provided, and “including” all
the saline lands in said state, for the use of
the university. Held, the word “and” before
“including” was used to express the relation
of addirion, and the word “including” was
used in the sense of “also,” so that the state
was entitled to all the saline land, without
selection, in addition to the 110,000 acres to
be selected and located. State v. Montello
Salt Co., 98 P. 549, 551, 34 Utah, 438.

Workmen's Compensation Commission
had authority under Workmen’s Compensa-
tion Act, § 17(a), V.ADLS. § 287.190; Laws
1925, p. 384, V.ADLS. § 287.010, to allow
competisation for permanent partial disability
by reason of loss of portion of finger with-
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out evidence of loss of carning power by
reaxon of injury; the provision that other
injuries shall “include™ permanent injuries
cansing loss of earning power indicating that
other permanent injuries referred to compre-
hends injuries other than those causing loss
of carning power as well as those that do.
Lynch v. Gleaner Combine Harvester Corpo-
ration, 17 8. W.2d 554, 556, 223 Mo.App. 196.

The word “including” may have the sense
of addition, and of the word ‘“‘also,” or may
merely specify particularly that which be-
longs to the genus. It is the participle of the
word “include” which the Century Diction-
ary defines as “to confine within something;
hiold as in an inclosure; inclose; contain;”
“to comprise as a part, or as something in-
cident or pertinent; comprehend; take in;
as, the greater includes the less; * * *
the Roman Empire included many nations.”
Act Cong. June 16, 1894, § 8, 28 Stat. 109,
granting to the state of Utah certain lands to
the extent of two townships in quantity, and
in addition 110,000 acres, to be selected, “and
‘including’ all the saline lands in said state,”
grants only such saline lands as should be
selected as a part of the other lands granted
and not specifically located. Montello Salt
Co. v. State of Utah, 31 S.Ct. 706, 708, 221 U.
S, 452, 55 L.Ed. 810, Ann.Cas.1912D, 633, cit-
ing Hiller v. U. 8, 106 F. 73, 74, 45 C.C.A.
229,

1 Stat. 73, relating to the jurisdiction
of courts, declares that the District Courts
shall have exclusive original cognizance of
all civil causes of admiralty and maritime
jurisdiction, including all seizures under
laws of impost, navigation, or trade of the
United States, where the seizures are made
on the waters which are navigable from the
sea, ete, and of all seizures on land, or
other waters other than aforesaid made, and
of all suits for penalties and forfeitures in-
curred under the laws of the United States.
Ileld, that the term “including” eclasses the
seizures enumerated with civil causes of ad-
miralty and maritime jurisdiction, thereby
shutting out a trial by jury. It also has a
cumulative meaning, and extends the juris-
diction of the court to cases of such secizure.
The Little Ann, 15 Fed.Cas. 623.

»

The word “including” may have the
sense of addition, and of the word ‘“also,” or
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may merely specify particularly that which
belongs to the genus. It is the participle of
the word “include” which the Century Dic-
tionary defines as “to confine within some-
thing; hold as in an inclosure; inclose;
contain;” “to comprise as a part, or as
something incident or pertinent; compre-
hend; take in; as, the greater includes the
less; * * * the Roman Empire ineclud-
ed many nations.” Act Cong. June 16, 1804,
§ 8, 28 Stat. 109, granting to the state of
Utah certain lands to the extent of two
townships in quantity, and in addition 110,-
000 acres, to be selected, “and ‘including’
all the saline lands in said state,” grants
only such saline lands as should be selected
as a part of the other lands granted and not
specifically located. Montello Salt Co. v.
State of Utah, Utah, 31 S.Ct. 706, 708, 221
U.S. 452, 55 L.Ed. 810, Ann.Cas.1912D, 633,
citing Hiller v. U. 8., N.Y., 106 F. 73, 74, 45
C.C.A. 229,

Comprise synonymous

In patent law, “comprising” is synony-
mous with “including.” In re Bertsch, Cust.
& Pat.App., 132 F.2d 1014, 1019.

“Include” means to comprise as a com-
ponent part, to enclose within, contain, em-
brace. People v. Lane-Marvey Corp., 114
N.Y.S.2d 467, 471, 203 Misc. 413.

The word “includes”, as used in Police-
men’s Minimum Wage Act defining policemen
meant “comprises.” Patteson v. City of Pe-
oria, 47 N.E.2d 867, 873, 318 IlLApp. 245.

“Include,” as used in a devise of land.
means “to confine within, to hold, to attain,
to shut up,” and synonyms are “contain, in-
close, comprise, comprehend, embrace, and
involve.,” Miller v. Johnston, 91 S.E. 593,
507, 173 N.C. 62,

“Include” is defined by the Century Dic-
tionary as (1) “to confine within something ;
hold as in an inclosure; inclose; contain.”
(2) *“To comprise as a part, or as something
incident or pertinent; comprchend; take in:
as the greater includes the less”  Montello
Salt Co. v. State of Utah, 31 S.Ct. 706, 708.
221 UB. 452, 55 L.Ed. 810, Ann.Cas.1912D,
633.

The enumeration of class “B” sccurities
in statute is exclusive, notwithstanding re-
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vision of statute, which originally provided
that such eclass of securities shonld “com-
prise” enumerated sccuritiesx, to provide that
such class should “include” enumerated se-
curities. S.ILA. ch. 121%, § 100. Bunge v.
Kirchhoff, 251 I1L.App. 119,

The word “including” may be usxed in
sense of comprising or embracing, containing
or expressing idea that a thing constitutes
only part of contents of some other thing, en-
larging, or comprising as part or something
incident or pertinent. Red IHook Cold Rtor-
age Co. v. Department of Labor, 64 N.1.2d
263, 267, 293 N.Y. 1, 163 AL.R. 439,

The word “including”, in statute author-
izing creation of corporate co-operatives to
conduct any agricultural or mercantile busi-
ness including dealing with or hy associations
of agriculturists, of agricultural, dairy, or
similar products, meant comprising, compre-
hending or embracing, and restricted rather
than enlarged the scope of the business per-
mitted.,  State, on Inf. Huffman, v. Sho-Me
Power Co-op., 191 8.W.2d 971, 976, 977, 354
Mo. 892.

Webster defines the word “include” as
synonymous with “comprize,” “comprehend,”
or “contain,” and gives this apt example:
“The word duty includes what we owe to
God, to our fellow men, and to ourselves.
It also includes a tax payable to the govern-
ment.” Farmers’ Nat, Bank of New Jersey
v, Cook, 32 N.J.L. (3 Yroom) 347, 351.

In Tax Law, § 330, providing that the
word investments as used shall “include”
any hond, note, debt, ete., the word “include”
is used as synonymous with comprise or
comprehend, the legislative intent being that
only the securities specified in section 330
are to be deemed investments, within sec-
tiong 331 and 221b, In re Sheppard's Estate,
179 N.Y.S. 409, 412, 189 App.Div. 370.

“Including” means ‘‘comprising,” which
imports addition. Constitutional amendment,
imposing tax on gross receipts of “all rail-
road companies, including street railways,”
until changed by ILegislature, authorized lat-
ter to fix different rate for railroad compa-
nies than for street and interurban railway

companies, West’s Aun.Const. art. 13, § 14,
adopted in 1910; Yol.Code, § 3664a, as-
amended by St.1921, p. 20, § 1. People v.

Southern Pac. Co., 200 . 25, 30, 209 Cal. 578.

Consisting of distinguished

“The words ‘cousisting of’ are not syn-
onymous with the word ‘including.” bhut,
where something is deseribed as consisting
of certain other things, it always implies that
there may be otherx which are not mention-
cd.” Farish v. Cook, 6 Mo.App. 328, 331,

’

“Consisting of” and “including” are not
synonymous, and where a bequest is subse-
quently qualified by an inventory of property
bequeathed, with the heading “consisting of,”
it determines the extent of the beguest;
whereas, a similar provision, followed by
“including,”  would not impliedly  exclude
items not mentioned.  Baker v, Soltaw, 118
AL 682, 683, 94 N.J . Eq. 544,

Embrace synonymous

The word “included,” ag used in section
1721 of the General Statutes of Florida of
1906, I.S.UAL §§ 95.16, 95.17, relating to adverse
possession under color of title, means in-
closed, confined, embraced ; and where a writ-
ten instrument is proffered in evidence as
color of title, purporting on its face to convey
real extate, but the description of which is
so defective as to fail to deseribe any land,
such instrument is not admissible under the
statute, but should be excluded for uncer-
tainty. Boley v. McMillan, 63 So. 703, 706,
66 Fla. 159,

In Revenue Act 1926, § 200(a), 44 Stat.
10, 26 U.S.C.A. Int.Rev.Acts, page 145, pro-

vision that the term “taxable year” “in-
cludes” a period of less than fwelve months

for which separate return is made does not
mean that term “taxable year” must under
all circumstances be coustrued as only a
fractional part of year to the exclusion of
alternative definitions of calendar or fiscal
year, especially since word ‘“‘includes,” al-
though sometimes synonymous with “means,”
is also used as equivalent of “comprchends”
or “embraces.”” Helvering v. Morgan’s, Inec.,
55 S.Ct. 60, 293 U.S. 121, 79 L.Ed. 232,
Under 3 Mills” Ann.St.Rev.Supp. § 43894,
authorizing the city council to annex by
ordinance any tract adjoining any first-class
city, but not within its limits, if it has
been platted, or whenever any tract is in-
cluded or embraced within corporate limits,
but has not been made a part of the city, the
boundary line must be unbroken and sepa-
rate property within from that without at
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every point, and, when property is excluded
from its limits by its boundary line, it is not
“included” or “embraced” within the eity
within the statute, so as to authorize an-
nexation; those words being synonymous.
City of Pueblo v, Stanton, 102 P, 512, 514, 45
Colo. 523,

Where the purchaser of a mining claim
agreed that when he should have realized
$55,625, as net profits, he would pay one-half
of the additional net profits until the sellers
had received an additional sum, the contract
providing that the “net profits hereinbefore
mentioned shall be construed to mean the net
profits of the entire claim computed * * *
in the following manner: * * * From
the gross amount of gold produced * * *
shall be deducted the actual expense of the
labor engaged in the mining operations
therdon, including the wages of the men and
reasonable compensation for any teams
used, also cost of hoard and lodging for men
employed,” etc—such contract could not be
construed as including in the deductions the
cost of all materials and supplies necessary
to enable the men employed to perform their
work, “including” being a term of enlarge-
ment only whoen introducing the specifie elo-
ments constituting the enlargement of the
preceding language; the word being used in
the sense of its synonyms, “‘comprising,
comprehending, embracing.” Blanek v,
Pioneer Mining Co., 159 P. 1077, 1079, 93
Wash, 26,

Offense

Manslaughter committed in the driving
of a vehicle withont gross negligence as de-
fined in subdivision 3(b) of § 192 is o “‘mis-
demeanor” and an “included offense” under
charge of manslaughter as defined in subdi-
vision 3(a), involving commission of an un-
Tawful act, not amounting to felony, with
gross negligence, ete. People v, Rodgers, 210
P.2d 71, 94 Cal.App.2d 166.

Part of
“Included” has the meaning of embrac-
ed as a component part. Reynard v, City of
Caldwell, 42 P.2d 292, 296, 55 Idaho, 342,
Word “including” in deed of irrigation
system, would be interpreted as relating only
to things which were part of the irrigation

INCLUDE
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system and as not relating to strip of land
running diagonally across two sections, which
was not part of systen..  Fresno Irr. Dist, v,
Smith, 136 .24 382, 386, 58 Cal.App.2d 48.

Under statute defining land, real estate
and real property as used in tax law as in-
cluding all wharves and piers “including”
value of right to collect wharfage, cranage
or dockage thereon, word “including” means
as a part of, or as incideutal to, or in con-
junction with whart or pier or bulkhead and
does not define a separate and independent
type of real property subjeet to taxation. In
re Harlem River Drive, 102 N.Y.8.2d 360, 364,
199 Mise. 281.

“Include” has two shades of meaning.
It may apply where that which is affected
is the only thing included, and it is also used
to express the idea that the thing in ques-
tion constitutes a part only of the contents
of some other thing. It is more commonly
used in the latter sense. In LSA-C.C. art.
2924, which provides that the owner of
any promissory note, bond, or other written
evidence of debt, for the payment of money,
to order or hearer, or transferable by as-
signment, shall have a right to collect the
whole amount of such promissory note, not-
withstanding it may include a greater rate
of inferest or discount than 8§ per cent. per
annum, ete, construing the words “may col-
lect the whole amount of such promissory
note,” ete, “notwithstanding such promis-
sory note,” ete., together with the phrase
“may  include a greater rate of interest,”
ete, it implies that the character of writings
in view were rhose which evidenced a com-
plete contract, including principal and inter-
estoof its own, and not one which, properly
speaking, had no capital, and included noth-
ing but usurjous interest upon another con-
tract. Dumas v. Boulin, La,, 1 McGloin, 275,
278,

“Inctuded,”
c. 384, 206 Stat,
providing that
ed

as used in Aet IFeb, 28 1891,
06, 43 U.S.CUAL 88 851, 852,
indemnity should be grant-
where certain were  included
within any reservation, is used in its secon-
dary sense, as defined by Webster: “To com-
prehend, as a genus the species, the whole a
part”—and relates to those sections which
are a constituent part of the reservation, but
not to those which, although shut in by its

sections
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outer lines, are distinet from the reserva-
tion. In defining the word “include” the
court said: “Webster defines a nut to be ‘the
fruit of certain trees and shrubs, consisting
of a hard shell inclosing a kernel.” Thus it
appears that the word ‘shell,) in the expres-
sion ‘The shell of a nut includes the kernel,’
indicates with certainty that the verb ‘in-
cludes’ has its primary meaning, namely, ‘to
confine within, to shut up,” ete. If the ex-
pression were, ‘LThe nut includes the kernel)’
there the verb ‘includes’ would have its sec-
ondary signification, and imply that the
kernel was a part of the nut.,”  IHibberd v.
Slack, C.C.Cal,, 84 ¥. 571, 577.

Under will devising and bequeathing to

testator's  son  testator's  dry-cleaning  and
dyeing  “business,”  “including” machinery,

fixtures, stock, and all other personal prop-
erty located at specified addresses, testator's
son under rule of ejusdem generis held not
to take recal estate owned by decedent where
he carried on part of his dycing business es-
pecially where there was a residuary clause
whereby remainder of testator’s estate was
given to others, Surrogate’s Court Act, §
202, subds, 4, 9. The word “including.” ac-
cording to common usage, is susceptible of
different shades of meaning. It may be used
in the sense to comprise or embrace; or to
contain or to express the idea that a thing
in question constitutes a part only of the
contents of some other thing: as a word of
enlargement; in other words, to comprise as
a part, or as something incident or perti-
nent. The expression “business” may be an
uncertain one, It may mean property, or it
may mean good will only. The word “busi-
* denotes the employment, or occupa-
tion, in which a person is engaged to pro-
cure a living, “Business,” in the sense in
which occupation is applied, does not, gen-
erally speaking, mean property. It means
the activity, the energy, the capacity, and
the operations by which results are reached.
In re Krey's Will, 277 N.Y.S. 2069, 154 Misc.
421,

ness'

Word of enlargement .

The words *“include” and *“including”
when used in statute are ordinarily used as
words of enlargement, not limitation. XKoe-
nig v. Johnson, 163 P.24 746, 750, 71 Cal.App.
2d 739.

Word of enlargement—Cont’d

The word “includes” is generally a term
of enlargement and not of limitation, and “in-
cluding” is not one of all-cmbracing defini-
tion, but connotes an illustrative application
of the general principle. U. S. v. Gertz, C.A.
Hawaii, 249 F.24 662, 666.

Term “including” is a word of enlarge-
ment rather than a word of limitation, amd
is deseribed as a present participle which
often governs the subject, and used in the
same sense as “inclusive of.” Prairie Oil &
Gas Co. v. Motter, D.C.Kan,, 1 F.Supp. 464,
468,

Ky.St. § 2835, authorizing city to recon-
struet sidewalks “including” curbing at cost
of abutting property owners, gives power to
recoustruct either, as termm *“sidewalks in-
cluding curbing” means the same as “side-
walks and curbing.” Wyatt v. City of Louis-
ville, 267 S.W. 146, 147, 206 Ky. 432.

Word “including” in definition of “fac-
tory” by Labor Law shows intent to broaden,
not narrow, concept of factory and to il-
lustrate, rather than itemize precisely, fac-
tory operations. Red Hook Cold Storage Co.
v. Department of Labor, 64 N.E.2d 265, 267,
295 N.X. 1, 163 A.L.R. 439.

The word “include” within policy pro-
viding loss by aircraft shall include loss by
falling fircraft, or object falling therefrom
was word of enlargement and*not of limita-
tion and insured would be eutitled to re-
cover if damage to building were caused by
sonic boom occurring when jet aircraft fiy-
ing at low altitude passed over arca in which
building was located. Alexander v. Fire-
men's Ins, Co., Tex.Civ.App., 317 S.W.2d 752,
7595.

“Including” is generally employed as a
term of enlargemeunt, not of limitation or
cnumeration, and, when uged in a will, im-
plies that something eclse isx given heyond
what is covered by the general language
which preceded it. Carr v. Railton, 18 A.2d
0646, 654, 66 R.I. 225.

The term “include” as used in provision
of the Fair Labor Standards Act that an em-
ployee “includes” any individual employed
by an employer, is not necessarily a word of
enlargement,  Blankenship v. W, U, Tel. Co.,.
D.C.W.Va,, 67 F.Supp. 265, 2067.
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The term “including” may be used in a
Jease in a restrictive sense as a word of limi-
tation or enumeration, or may be used as a
term of enlargement signifying that some-
thing else is comprebended beyond the gen-
eral language preceding the term. Publish-
ers Dldg Co. v. Miller, 172 P.2d 189, 495, 25
Wash.2d 927,

In will disposing of personal effects “in-
cluding * # * my silver, * * * linens
and china”, “including” was a word of en-
largement meaning “together with”, “as well
as”, or “also”, aud did not restrict “personal
effects” to personalty within the classifica-
tion of silverware, linens, and china. In re
Douglass’ Estate, 161 P.2d 66, 69, 70 Cal.App.
2d 279.

The word “includes” is not ordinarily a
word of limitation but rather of enlarge-
ment. 0Oil Workers Intern. Tnion, CIO v.
Superior Court, Contra Costa County, 230 P.
24 71, 106, 103 Cal.App.2d 512.

Under statute declaring that disobedi-
ence of any lawful judgment, order, or proc-
ess of court is a contempt of authority of
that court and statutes, providing for proce-
dure in contempt proceedings, within statute
providing that word person “includes” a cor-
poration as well as a natural person, quoted
word is used as a word of eplargement, not
of limitation. Oil Workers Intern. Union,
CIO v. Superior Court, Contra Costa County,
230 P.2d 71, 106, 103 Cal.App.2d 512.

The word “inclnding” as used in section
9020, Gen.St.1906, as amended by Laws 1907,
e, 5707, IN8.A. § 73.16, providing that in con-
demnation proceedings all costs of the pro-
ceadings shall be paid by petitioner, includ-
ing a reasonable attorney’s fee, is a word of
enlargement. and is used in the sensc of
vand.” Jacksonville Terminal Co. v, Blan-
shard, 82 2o, 304, 301, 77 Fla. 855,

Under provision of Revenue Act for tax
on income of “estates,” “including” certain
{ypes of income, income falling within types
enunmerated would be taxable, notwithstand-
ing thar it was not income of an “estate™;
“ineluding” being a term of enlargement.
Revenne Act 1926, § 219(a), 44 Stat. 32,
26 U.S.C.AInt.Rev.Aets, page 174 U, 8. v
National City Bank of New York, D.C.N.X,
21 Fsapp. 791, 790,

INCLUDE
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Tnelude has * * *
shades of the same meaning. It may apply
where that which is affeeted is the only
thing included, and it is also used fo express
the idea that the thing in question coustituies
a part.only of the contents of some other
thing. It is more commonly used in the Iat-
ter sense.  Ineluding is not a word of limita-
tion, rather is it a word of enlargement, and
in ordinary signification implies that some-
thing else has been given heyond the general
language which precedes it. Achelis v, Mus-
grove, 101 So. 670, G72, 212 Ala. 47.

C.8. § 3423, as amended by Laws 1929,
. 216, provides that sale by county of prop-
erty acquired through tax deed shall vest in
purchaser all title and interest of county, “in-
cluding” all delinquent taxes which have be-
come a lien subsequent to the delinquency for
which the tax deed was issued. The word
“including” is generally a term of enlarge-
ment, and may be used as a word of additioy,
indicating something not included rather
than of specification, being sometimes used as
equivalent to “also” or “and.” Heffner v.
Ketchen, 296 P. 768, 770, 50 Idaho 4335.

® ook ok two

The word “including” has sometimes
been inferpreted to express the idea that
the thing included constitutes a part only of
some other things and may be used as a
word of enlargement in the sense of “also”
though generally it is not a word of limitn-
tion. Words “et cetera” in will following
bequest of all of testatrix’ personal property,
“ineluding jewelry and elothing, ete.,” were
confined to articles cjusdem generis only,
and household furniture passed under bhe-
quest. 20 P.S. § 221, In re McGlathery's
Estate, 166 A, 886, 887, 311 I’a. 351,

The word “including” is sometimes used
as a word of enlargement and at other times
as one of restriction; sometimes it is used
as meaning “also”, “as well as.” and “for ox-
ample”; sometimes it is used to specify par-
tienlarly that which belongs to the class al-
ready mentioned in more general terms, and
also in an accumulative sense and as claxs-
ing that which follows with that which has
already been mentioned. TLowry v. City of
Mankato, 42 N.W.2d 533, 559, 231 Minn. 108K,

The words “include” and “including” are
regarded as being identical or equivalent to
each other and, unless the context requires,
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they are never regarded as being identical
with or equivalent to “mean and include” or
such less elastic words as “meant’™, “mean-
ing”, or “by which is meant’”, While the
word including is susceptible of different
shades of meaning, it is gencrally employed
as a term of enlargement and not a term of
limitation or enumeration. Houston Bank &
Trust Co. v. Lansdowne, Tex.Civ.App., 201
S.W.24d 834, 838,

In statute permitting participation of
city fire departmment in mutual aid program
snd allowing city to answer calls for as-
sistance from nearby towns, wherein it was
stated that calls for assistance include any
all for aid resulting from operation of recog-
nized plan for furnishing of mutual aid in
cases of fire or other public emergency, “in-
clude” was used as word of entargement or
as indicating reverse of restrictive intention,
specifying particular case inserted out of
abundant caution. City of Watertown v.
Town of Watertown, 139 N.Y.S.2d 198, 206,
207 Mise. 433.

The words “inclnde” and “including” are
regarded as being identical or equivalent to
each other and, unless the context requires,
they are never regarded as being identical
with or equivalent to “mean and include”
or such less elastic words as “meant”, “mean-
ing”, or “by which is meant”. While the
word “including” is susceptible of different
shades of meaning, it is generally employed
as a term of enlargement and not a term of
limitation or enumeration. Iouston Bank &
Trust Co. v. Lansdowne, Tex.Civ.App.,, 201
S.V.2d 834, 838,

TUnder statute providing for creation of
county employees’ retirement system, and de-
fining “county employee” to include all per-
sons who receive more than 50 per cent 'of all
compensation for personal services from
county funds, in determining whether “in-
clude” was used as a term of enlargement
or limitation, the word “include” is not ordi-
narily a word of limitation, but, rather, of
enlargement.  Skillman v. Abruzzo, 88 N.W.
24 420, 421, 422, 352 Mich. 29,

Where under 1943 Act, it was left to dis-
cretion of county board of supervisors to de-
termine who were ewmployees permitted to
come within ordinance providing for county
employees’ retirement system, and 1945

Word of enlargement—Cont’d

amendment defined “county employee” to
“inelude” all persons who receive more than
50 poer cent of all compensation from county
funds, word “include” was meant to enlarge
rather than limit, and hence ordinance
amendient which substituted term 40677
for 509 in its definition of “county em-
ployee” was valid, so that judge of recorder’s
court, 42 per cent of whose salary was re-
ceived from county, was entitled to bhe in-
cluded within retirement system. Skillman
v. Abruzzo, 88 N.W.2d 420, 421, 422, 352 Mich.
20,

Where open cover contract with Llpyd’s
underwriters contained “warehouse to ware-
house clause™” providing for insurance for 15
or 30 days after goods were discharged from
vessel at final port, and certificates of insur-
ance recited “includes risk for additional 30
days after discharge from vessel” but there-
after mentioned *“all risks to customer’s
warehouse also particular average and loss
in customs,” and contained “Cargo Clause
(Wartime Extension)” providing for insur-
ance until delivery to “final warechouse at
the destination named in the policy,” which
was Santiago, Chile, via Valparaiso, and in-
sured had paid a higher premium for extend-
ed coverage, the restrictive clause of “ware-
house to warchouse clause” was in effect
deleted and word “includes” would not be
read as “limits,” so that shipments were in-
sured while reasonably delayed in customs
in Valparaiso, awaiting release of American
dollars. Industrial Waxes, Inc. v. Brown,
D.C.N.Y,, 160 F.Supp. 230, 236. ‘

Policy indemnifying employer against li-
ability for injuries of employees employed in
agricultural pursuits and duties incident
thereto, “including ocecasional sawmilling,”
included injuries to employee engaged in op-
eration of sawmill. The word “including” is
defined as comprehending, comprising, tak-
ing, containing, embracing, and has restric-
tive or enlarged meaning depending on cir-
cumstances. As used in typewritten policy
provision, “agricultural pursuits and all nec-
essary duties incident thereto including oc-
casional sawmilling (not in excess of three
weeks), cider press and hauling,” it should
be held to mean something beyond genceral
language which immediately precedes it.
Weller v. Grange Mut. Casualty Ins, Co. of
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Harrisburg, 161 A. 615, 616, 105 I’a.Super.
547,

The broad grant of continuing jurisdic-
tion in the Industrial Accident Commission
to rescind, amend, or alter any decision for a
period of 243 weeks after the injury as con-
ferred by the general terms of Workmen's
Compensation Act, § 20, subd. “d,” is not to
be limited by the more particular reference in
that section to the Commission’s right “to re-
view, grant, regrant, diminish, decrease, or
terminate” any award upon the ground that
the “disability of the person in whose favor
such award was made has cither recurred,
increased, diminished or terminated”; the
word “including” in such section not being
a word of Iimitation, hut rather a word of en-
largement, and in ordinary signification im-
plying that something clse has been given be-
yond the general language that precedes it.
Kennedy v. Industrial Accident Commission
of California, 195 . 267, 271, 50 Cal.App.
184.

The words “includes” and “including”
are regarded as being identical or equiva-
lent to each other, and unless the context in
which such words are used requires, they
are never regarded as being identical with
or ecquivalent to “mean and include” nor
with such less elastic words and terms as
“meant” or “meaning” or “by which is
meant.”  While the word “including” is sus-
ceptible of different shades of meaning, it is
generally employed as a term of enlarge-
ment and not a term of limitation or of c¢nu-
meration.  The statute imposing by subdi-
vision (a) an occupation tax on every man-
ufacturer of carbon black ig not restricted
hy subdivision () to the methods of making
carbon black described therein, becauxe the
term ‘“‘carbon black,” as stated therein, “in-
cludes™ certain types of manufacture, on the
ground fhat the term “includes” ix identicnl
to the term “by which is meant,” since the
latter phrase is less elastic than the for-
mer, and the word “includes” i not ordi-
narily a word of limitation, but rather of
enlargement. Vernon's Ann.Civ.St. art. 7047,
subd. +3(a, ). Peerless Carbon Black Co. v
Sheppard, Tex.Civ.App, 113 {0W.2d 996, 997,

Word of limitation

“Includes” is a word of limitation. Ex
parte Martinez, 132 .2d 901, 903, 56 Cal.App.
24 473.
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As used in will, “including”

strictive or exclusionary.
Estate, 161 P.2d 66, 69,

is not re-
In re Douglass’
70 Cal.App.2a 279.

Where a general term is followed by the
word “including”, the primary import of

words following is to indicate restriction.
Application of Spartan Airlines, 185 I'.2d
9235, 199 OKkl. 305,

Where a general term in statute is fol-
lowed by the word “including”, the primary
import of specific words ju_llo\\'in;: quoted
word is to indicate restriction rather than
cnlargement. Powers ex rel. Doyon v. Char-
ron, R.I., 135 A.2d 820, S32.

Where a general term is followed by the

word “including”, the primary import of
words following is to indicate restriction.

Application of Central Aulmea, 185 1.2d 919,
924, 199 Okl 300,

“Includes” as used in the Fair Labhor
Standards Act provision that “employee” in-
cludes any individual employed by an em-
ployer is a term of limitation to indicate
what belongs to a genus rather than a term
of enlargement. Blankenship v. W. U, Tel.
Co., C.C.AW.Va, 161 F.2d 168, 169.

Although “includes™ is ordinarily not a
word of limitation, a legislative declaration
that “public utility” includes those perform-
ing certain enumerated services is not a dec-
laration that those performing other serv-
ices, not encompassed by the services enumer-
ated, are public utilities subject to control
and regulation by Public Utilities Commis-
sion,  Televizion Transmission, Ine. v. Pub-
lie Utilities Commission, 301 D.2d ¢ _’ 863,
47 C.2d 82,

“Including,” as used in Comp.St. p. 578,
§ 0, providing that the clerk must insert in
the entry
ments,

of judgment the necessary dishurse-
“itncluding the fees of oflicors allowed
by law, rhe fees of witnesses, of commissions,
the compensation of referces, and the ex-
pense of printing papers on appeal,” does not
necessarily confine the items of disburse-
ments  recoverable to  those enumerated.
Cooper v, Rtinson, 5 Minn, 522 (Gil. 416).

The word “including,” in a mortgage on

a railroad, etc., including all depots, ware-
houses, and structures, ofe., does not in-
dicate a restrictive intention, but rather the
contrary. These particulars, having been
5
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already more particularly described, may
have been inserted out of abundant caution,
and not for the purpose of confining the
mortgage to the railway and its superstruc-
ture. Calhoun v. Memphis & P. R. Co,, 4
Fed.Cas. 1045, 1047.

“Including” is not a word of limitation.
Rather is it a word of enlargement, and in
ordinary signifieation implies that some-
thing else has been given beyoud the general
language which precedes it. Neither is it a
word of enumeration, as by the express terms
of the language of gift. In a bequest “of all
my personal property,” including furniture,
plate, etc., the word “including” was not held
to limit the bequest to the property enumerat-
od after the wording, but to cover all of
testator’s personal property. In re Goetz, 75
N.Y.8. 750, 751, 71 App.Div. 272,

Steel manufacturing corporation’s trust
mortgage, covering real estate and fixed prop-
erty of company and all mills, factories, ete,
expressly ineluding certain specific things
mentioned as being located on described real
estate, held not to cover merely specific prop-
erty particularized following word “includ-
ing,” or property of like nature, since such
word is not a term of limitation, notwith-
standing ejusdem generis rule. Cunningham
v. Sizer Steel Corporation, D.C.N.X,, 1 F.2d
337, 338.

Where a railroad company demised prop-
erty of every deseription, “including” its rail-
road and all real estate, rights, and appur-
tenances connected therewith, also all build-
ings, ete., and equipment “and all personal
property and estate owned by said lessor,”
also all franchises, ete, the word “including”
did not restrict the subclauses to distinctive-
1y railroad property, but each subclause cov-
cred all property of the lessor fairly includ-
ed by its terms and not excluded by other
terms of the lease. Gray v. Massachusetts
Cent. R, Co.,, 50 N.E. 549, 554, 171 Mass.
116, 124, 125,

The Milk Control Law, requiring Milk
Control Conumnission to fix minimum prices
of milk, “including”™ milk sold by milk dealers
to other such dealers, consumetrs and stores
and by stores to consumers, empowers com-
misgion to regulate prices of milk sold to
United States Government, though it is not
included in any of enumerated classes, 31

Word of limitation—Cont'd

.8, §§ T00j—101, 700j—801, T700j—S02. The
word “including” is sometines used as word
of limitation meaning “iucluding only™, but
is more often used as word of extension or
enlargement.  Penn Dairies v, Milk Control
Commission, 26 A2d4 431, 133, 344 Pa, 635,

The word “including”, as used in the
Gross Income Tax Act of 1933, providing that
all receipts by reason of the investinent of
capital, “including” interest, discount, rent-
alg, royalties, fees, commissions, or other
emoluments, however designated. is used as
a word of limitation, though sometimes in
exceptional cases as a word of enlarzement
it is used as meaning “also” or “in addition
to”, and the words “interest, discount, rent-
als, royalties, fees, coununissions or other
emoluments, however designated” designate
the type of receipts from the investment of
capital which the legislature intended to tax
by the provision. Burng’ Ann.St. § 64-2601(f).
Department of Treasury of Indiana v. Mues-
sel, 32 N.E.2d 596, 598, 218 Ind. 250.

Under Comp.Laws, § 345, authorizing a
townsite trustee before issuing a deed of lots
to receive for counsel fees, and for moneys
expended in the acquisition of the title and
for the administration of the trust, includ-
ing reasonable charges for time and services
while employed in such trust, not exceeding
the sum of $1 for each lot, the word “includ-
ing,” shows that the charges for time and
services of the trustee were to be embraced
within the maximum charge, which was al-
so to be inclusive of counsel fees and for
moneys expended in the acquisition of the
title and the administration of the trust.
State ex rel. Jennett v. Stevens, 116 P. 601,
34 Nev. 128,

Public Health Law, § 161, as amended
by Laws 1914, e. 319, § 170, which provides
that no person shall practice medicine who
has been convieted of a felony by any court,
and that conviction of felony shall “include”
conviction of any offense which, if commit-
ted within State of New York, would con-
gtitute a felony under the laws thereof, did
not embrace conviction of felony in foreign
jurisdiction where offeuse would not bhe fel-
ony under New York law, since the word
“include” is used in a vestrictive sense as a
word of limitation, and in this connection
means comprise or comprehend.  People v.
Fisher, 261 N.Y.S. 390, 145 DMisc. 406,

156



word of limitation—Cont’d

West's Am.Civ.Code, § 1113, provides
that the uge of the word “grant” in a convey-
ance shall imply a covenant that the estate is
free from incumbrances, at the time of the
execution of the conveyance. Section 1114
provides that the term “incumbrances™ in-
cludes taxes, assessments, and all liens upon
realty. Held that, aside from the statutory
definition, an “incumbrance,” as used in the
phrase “covenant against incumbrances,” is
any right or inrerest in land which may sub-
«ist in third persons to the dimimition of the
value of the estate to the grantee, but con-
sistently with the passing of the fee, and
both within such definition and under the
statute a restrictive covenant against the use
of firenrms on the premises was an “incuin-
brance”; the word “inecludes” being ordinari-
Iy a word of enlargement and not of restric-
tion. Fraser v. Bentel, 119 P. 509, 511, 161
sal. 390, Ann.Cas. 191313, 1062.

INCLUDE A MARK

Under Code, § 1, defining a “signature or
subscription” to “include a mark, when a per-
con cannot write his name, his name being
written near it, and witnessed by a person
who writes his own name as a witness,” and
gection 1731, requiring a chattel mortgage to
be in writing, and subscribed by the mort-
gagor, a mortgage of personal property by
one who is unable to write his name is sub-
gscribed by the mortgagor only when he has
made his mark near his name, subscribed for
him, and this making of his mark has been
witnessed by a person who can and does
write “his own name as a witness,” Hous-
ton v. State, 21 So. 813, 814, 114 Ala. 17.

INCLUDED AS THE EQUIVALENT
OF

Where testator and wife had executed
an antenuptial contract providing that testa-
tor would leave his wife by will $15,000 and
that such sum was to include certain real es-
tate at £11,000 and $+000 cash and testator
execnted a will embodying such provisions
and reciting that real estate was “included
as the equivalent of” $11,000, the quoted
words meant equal in value, and hence the
wife was not entitled to be reimbursed in
¢ash the ditference between 811,000 and $7,-
00 when appraised value of real estate was

INCLUDED OFFENSE

only $7,800 when testator died. Desoe v,
Desoe, 23 NI2.2d 82, §4, 304 Mass, 231,

INCLUDED CRIME

An “included crime” is one that must
necessarily be committed in the commisxsion
of another. PYeople v, Savarese, 114 N.Y.8.2d
8§16, 834, 208 Misc. 303,

INCLUDED IN

Under will making cash bequest and
stating that amount thercof was “included
in” a loan secured by nanied debtor’s person-
al note, use of words “included in” did not
make legacy a “specific legacy” on theory
that the phrase “included in™ was synony-
mous with “a portion of” as applied to loan.
The phrase “a portion of” may be defined as
a component part of a given substance
which may or may not be separated from
the whole. The phrase “included in” is syn-
onymous with “contained in.” In re Kil-
born’s Will, 2 N.Y.8.2d 8§96, 899, 166 Misc.
627,

INCLUDED OFFENSE

Pointing a gun is not an “included of-
fense” of a felonious assault. Dunbar v.
State, 131 P.2d 116, 122, 75 OKLCr. 275.

To be an “included offense” all elements
of lesser offense must he contained in the
greater offense which contains certain ele-
ments not contained in the lesser. Beck v.
State, Ind., 149 N.E.2d 693, 697.

Where an offense cannot be committed
without necessarily committing another of-
fonse, the latter is a necessarily “included of-
fense” within statute making conviction or
acquittal a har to subzequent prosecution for
included offense. I’eople v. Greer, 184 P.2d
512, 316, 517, 30 Cal.2d 589.

The “offense” of contributing to the de-
linquency of a minor s necessarily “includ-
ed” in the offenses of statutory rape and
lewd and lascivious conduct against a child
under 14 years of age within rule that ac-
quittal or conviction of offense included in
greater offense hars subxequent prozecution
for greater offense, PYeaple v, Greer, 184 P.
2d 512, 516, 517, 30 Cal.2d 589,

A proper distinction bhetween “included
and non-included offenses™ in a criminal stat-
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