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Eastern Ky, R. Co. v. Slack (C. . Mass.
1876 Fed, Cas. No. 4,253, affirmed (1880)
100 17, 8. 669, 25 L. |Bd, 611 U, 8. v, Brook-
lyn Clity & N, R, R, (€0 Co NL Y. I8N 14
F.usd: U, 8 v, Marquette, H, & O. R, Co,

(C. ¢, Mich, 188 17 . 719, reversed
(IS8T 8 N, CHLO31Y, 128 Ul 8. 722, 31 1., Ed,
Jo2: Central Nat. Bank v. U. 8, (N. Y.
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I800) 137 U, 8. 355, 11 8. (t.
Ed. 703, afirming (C. C. 1885) 24 F. 577,
U. 8. v, Louisville & N. R, Co, (C. . Ky.
I8N 43 1 R UL N. v, Central Nat. Bank
(D. C. N. Y. 1883) 15 I Beardsley
v. New Jersey, W. L. R, Co. (1872) 85 N.
J. Law (6 Vroom) 479.

126, 54 L.

p36)

§ 14. Taxable period embracing years with different laws

If a taxable period embraces portions of two calendar years for
which the laws are different, the tax shall be computed as provid-

ed in section 105,

(June 6, 1932, c. 209, § 14, 47 Stat. 177.)

Historical Note

Identical provisions were contained in the Revinue Act of 1928 (Act May 28,

1928, ¢. 832, § 14, 45 Stat. 797).

PART II-—COMPUTATION OF NET INCOME

§ 21. Net income

“Net income” means the gross income computed under section 22,

less the deductions allowed by section 23.

c. 277, § 21, 48 Stat. 686.)

(May 10, 1934, 11:40 a. m.,

Historical Note

Identical provisions were contained in
the Revenue Act of 1932 (Acet Jane 6, 1932,
c. 209, § 21, 47 Stat. 17%) and in the Rev-
enue Act of 1928 (Act May 29, 1928, ¢. 832,
§ 21, 45 Stat, 797).

Similar provisions were contained in the
Revenue Act of 1926 (Act Feb. 26, 1926, c.
27, § 212, 44 Stat. 23) and in the Revenue
Act of 1024 (Act June 2, 1924, ¢. 234, § 212,
43 Stat. 267).

Notes of Decisions

1. In general’
Net income defined. 1 B. T. A. 3206.

SNet income” is gross income as de-
fined in section 22 of this title less allow-
able dednetions. Farmers' Loan & Traost
Co. v. Uo S, (D, €0 NUY. 1925) 9 Fa2d)
688.

Individual taxpayver's *“net income™ is
remainder of his gross income. including
capital gains, after permitted deductions,
including capital losses and deductions,
White v. Atkins (C. ¢, A, Masx, 1934} 69

F.2 960, aff (D. C. 1933 3 F. Supp.
64,

Net income, as deflned in see. 232, Act
1921 (repealed) was gross income as de-
§ 22. Gross income

(a) General definition.

fined in see. 233 less deductions allowed
by sec. 234 2 B. T. A. 201.

Under the Federal Income Tax Laws of
1916, 1917, the net income of a corporation
as defined therein ineluded the amount it
was compelled to pay as excess profits tax,
though a later scetion provided that in
assessing income tax the return should
he eredited with the amount paid as ex-
coss profits 1ax, so that the amount of the
exvess profits tax cannot be deducted in
computing the state franchise tax levied
nnder Tax Law, art. 9a. People ex rel.
Rarcalo Mfg Co. v, Knapp (1919) 124 N. BE.
07, 227 NU Y. 64, affirming (1419 175 N.
Y. 8 337, 187 App. Div. 89.

“Gross income” includes gains, profits,

and income derived from salaries, wages, or compensation for per-
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sonal service, of whatever kind and in whatever form paid, or from
professions, vocations, trades, businesses, commerce, or sales, or
dealings in property, whether real or personal, growing out of the
ownership or use of or interest in such property; also from inter-
est, rent, dividends, securities, or the transaction of any business
carried on for gain or profit, or gains or profits and income derived
from any source whatever. In the case of Presidents of the United
States and judges of courts of the United States taking office after
June 6, 1932, the compensation received as such shall be included
in gross income; and all Acts fixing the compensation of such Presi-
dents and judges are hereby amended accordingly.

(b) Exclusions from gross income. The following items shall
not be included in gross income and shall be exempt from taxation
under this chapter:

(1) Life insurance. Amounts received under a life insurance con-
tract paid by reason of the death of the insured, whether in a singl
sum or otherwise (but if such amounts are held by the insurer under

an agreement to pay interest thereon, the interest payments shall bc
included in gross income);

(2) Annuities, etc. Amounts received (other than amounts paic
by reason of the death of the insured and interest payments on
such amounts and other than amounts received as annuities) under
a life insurance or endowment contract, but if such amounts (whez
added to amounts received before the taxable year under such con-
tract) exceed the aggregate premiums or consideration paid (whether
or not paid during the taxable year) then the excess shall be included
in gross income. Amounts received as an annuity under an annuity
or endowment contract shall be included in gross income; except that
there shall be excluded from gross income the excess of the amount
received in the taxable year over an amount equal to 3 per centum of
the aggregate premiums or consideration paid for such annuity
(whether or not paid during such year), until the aggregate amoun*
excluded from gross income under this title or prior income tax laws
in respect of such annuity equals the aggregate premiums or con-
sideration paid for such annuity. In the case of a transfer for a val-
uable consideration, by assignment or otherwise, of a life insurance,
endowment, or annuity contract, or any interest therein, only the
actual value of such consideration and the amount of the premiums
and other sums subsequently paid by the transferee shall be exempt
from taxation under paragraph (1) or this paragraph;:

(3) Gifts, Pequests, and devises. The value of property acquired

by gift. bequest, devise, or inheritance (but the income from such
property shall be included in gross income);

(4) Tax-free interest. Interest upon (A) the obligations'of a
State, Territory, or any political subdivision thereof, or the Dis-
trict of Columbia; or (B) obligations of a corporation organized un-
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Ch, 2 INTERNAL REVENUR Tit. 26, § 22
der Act of Congress, if such corporation is an instrumentality of the
United States; or (C) the obligations of the United States or its
possessions. Kvery person owning any of the obligations enumerat-
ed in clause (A), (B), or (C) shall, in the return required by this
chapter, submit a statement showing the number and amount of
such obligations owned by him and the income received therefrom,
in such form and with such information as the Commissioner may
require. In the case of obligations of the United States issued after
September 1, 1917 (other than postal savings certificates of deposit),
and in the case of obligations of a corporation organized under Act
of Congress, the interest shall be exempt only if and to the extent
provided in the respective Acts authorizing the issue thereof as
amended and supplemented, and shall be excluded from gross in-

come only if and to the extent it is wholly exempt from the taxes im-
rosed by this chapter;

(5) Compensation for injuries or sickness. Amounts received,
through accident or health insurance or under workmen’s compen-
sation acts, as compensation for personal injuries or sickness, plus
"he amount of any damages received whether by suit or agreement
on account of such injuries or sickness;

(6) Ministers. The rental value of a dwelling house and ap-
nurtenances thereof furnished to a minister of the gospel as part of
his compensation;

(7) Miscellaneous items. The following items, to the extent pro-
vided in section 116:

Earned income from sources without the United States;

Salaries of certain Territorial employees;

The income of foreign governments;

Income of States, municipalities, and other political subdivisions;

Receipts of shipowners’ mutual protection and indemnity associa-
tions;

Dividends from China Trade Act corporations.

(¢) Inventories. Whenever in the opinion of the Commissioner
the use of inventories is necessary in order clearly to determine the
income of any taxpayer, inventories shall be taken by such tax-
payer upon such basis as the Commissioner, with the approval of
the Secretary, may prescribe as conforming as nearly as may be
to the best accounting practice in the trade or business and as most
clearly reflecting the income.

(d) Distributions by corporations. Disiributions by corporations
shall be taxable to the shareholders as provided in section 115.

(e¢) Determination of gain or loss. In the case of a sale or other
disposition of property, the gain or loss shall be computed as provided
in section 111.

(f) Gross income from sources within and without United States.
For computation of gross income from sources within and without
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the United States, see section 119.
§ 22, 48 Stat. 686.)
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(May 10, 1934, 11:40 a. m., ¢. 2717,

Historical Note

The corresponding section of the Rev-
cnte Act ol ML (June 6, 1932, ¢, 209, 3§
22, 47 Stat. 178) was identieal exeept for
1the following suludivisions:

“(b) Exclusions from Gross Income.
The following items shall not be included
in gross income and shall be exempl from
taxation under this title:

*(1) Life insurance,  Amounts received
under a life insurance contract paid by
reason of the death of the insured, wheth-
er in a single sum or in installments (but
If such amounts are held by the insurer
under an agreement to pay interest there-
on, the interest payments shall be includ-
c¢d in gross ineon e);

“(2) Annuities, ete. Amounts received
(other than awmounis paid by reason of
the death of the insured and interest pay-
ments on such amounts) under a life in-
sprance, endowment, or annuity coniract,
hut if sueh amounts (when added to
amounts received before the taxable year
under such contract) exceed the aggregate
preminms or eonsideration paid (whether
or not paid during the taxable year) then
the excess shall be included in gross in-
vome.  In the case of a transfer for a val-
uable consideration, by assignment or
otherwigre, of a life insurance, endowment,
or annuity contract, or any interest there-
in, only the actual value of such considera-
tion and the amount of the premiums and
other sums subsequently paid by the
transferee shall be exempt from taxation

nnder paragraph (1) or this paragraph;
«s»

‘*{4) Tax-free interest. Interest upon
(A) the obligations of a State, Territory,
or any political subdivision thercof, or
the District of Columbia: or (B) secur-
ities issued under the provisions of the
Federal Farm Loan Act, or under provi-
sions of such Act as amended: or (C) the
obligations of the United States or its pos-
vegsions. Every person owning any of
the obligations or securities enumerated in
clause (A), (B), or (C) shall, in the
return required by this title, submit a
statement showing the number and
amount of such obligations and securities
owned by him and the income recevived
therefrom, in such form and with such
Information as the Commissioner may re-
quire, In the case of obligations of the

United Stutes issued after September A,
1017 (uther than postal suvings certiticates
of deposit), the interest shall he exempt
only if and to the extent provided in the
renpective chapters authorizing the issue
thereof as amended and supplemented,
and shall be excluded from gross income
only if and to the extent it is wholly ex-

empt to the taxpayer from the taxes im-
posed by this title ¢ » b

“(e) Determination of Gain or Loss. In
the care of a sale or other disposition of
property, the goin or loss shall be comput-

ed as provided in sections 111, 112, and
113.”

The 1928 Act (May 29, 1928, ¢. 852, § 22,
45 Rtat. 797) did not contain the last sen-
tenee in subdivision (a). In all other re-
spects it dnd the 1032 Act were substan-
tially identical except for the following
provisions under subdivision (b) of the

192% Act, which were not included in the
1932 Act:

“(6) Pensions and world war compen-
Bation payments. Amounts reccived as
compensation, family allotments and al-
lowances under the provisions of the War
Risk Insurance and the Vocational, Re-
habilitation Acts or the World War Vet-
erans’ Act, 1924, or as pensions from the
TUnited States for service of the beneficiary
or another in the military or naval forces
of the Unilted States in time of War, or as
a State pension for services rendered by
the beneficiary or aunother for which the
State is paying a pension;

“(7) Building and loan associations.
The amount received by an individual as
dividends or interest from domestic build-
ing and loan associations, substantially
all the business of which 1is confined to
making loans to members, but the amount
excluded from gross income under this

paragraph in any taxable year sghall
not exceed $300;"

For similar provisions in the Revenue
Act of 1920, sce Aci Feb. 26, 1926, e. 27,
§§ 205, 213, 233, 44 Stat. 16, 23, 41.

Other similar provisions are contained
in Act June 2, 1924, c. 234, §§ 205, 213, 233,
43 Stat. 260, 267, 283, as amended Feb.
2, 1925, c. 345, § 12, 43 Stat. 997, and sec-
tions 203, 213, 233 of the Revenue Acts of
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1018, 1921, as amended Sept. 19, 1922, c.
346, § 26,

Provisions sgpecifying matters included ¢
in “net income” were contained in Act
Oct. 3, 1913, ¢. 16, § I1 B, and Act Sept. 8,
1016, ¢, 4%, § 2 (n), hoth of which Neem
to have used ‘“net income™ to idexignate
income called gross income in later acts.,
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Various executions were contalned in
Act Oct. 3, 19i3, c. 16, § I subds. B and
G, 38 Stat. 167, 172, Act Sept. 8, 1918, c.
463, § 4, 39 Stat. 758, as amended by Act
Oct. 3, 1917, o, 63, § 1200, 4 Stat. 329. Act
Sept. 8 1016, c. 463, § 11(b), 39 Stat. 767,
and § 30, as amended by Act Oct. 3, 1017,
c. 63, § 1211, 40 Siat. 336.

Cross-References

For deductions by insnrance eompanies, sce section 204 of thig title,
Gross income in case of insurance companies, see scction 202 of this title,

Notes of Decisions

I. VALIDITY AND OPERATION IN GENERAL

120

II. ITEMS INCLUDED IN GROSS INCOME 21-8¢
III. EXEMPTIONS 81-100

IV. PERSONS TO WHOM TAXABLE 101-11¢

V. AMOUNT OF INCOME 111-120

VI. REQUIREMENT OF INVENTORIES 121-158

Additional compensation 47
Additions to valuation of inventory 144
Alimony 38
Amount of income 111, 112
Amounts subsequently returned 52
Annuity payment, income from 26
Asscssments 39
Attorney’s fees 81 i
Bad debt deductions later collected 41
Bequesis, exemptions 83
Bonuses 47, 9
Bookkeeping entries 6
Cancellation of indebtedness 24
Capltal or Income 43
Cenmwtery lots, proceeds of sale 34
Change in valuation of inventory 148
Commissioner

Review of determination as to in-

ventory 126

Review of valuation of inventory 146
Commissions 45
Community property, persons taxable 14
Compensation

Additional compensation 47

Amounts subsequently returned 52

Bonus 47

Commissions 485

Dividends 49

Gift or compeneation 48

Loan 50

Stock recelved 46

Unpaid salary 51
Compensation for services 44-53
Compensation of state and municipal ofi-

cers and employees, exemptions 86

Compromise, gains 25

Contingent right to recelve income 27
Contributions 62
Corporation, gains from dissolution 33
Correctness of inventories or changes
therein 125
Cost and sale price, difference 55
Cost of itemg
Exclusion from inventory 134
Inclusion in inventory 133

Damages in action at law or in equity 22
Debt

Cancellation
Payment 23
Dobt deductions later collected 41
Deductions from Inventory 131-135
Deductions from valuation of fnventory
144,
Deferred payments 57
Devises, exemption 83
Discount, gains 25

24

Dissolution of corporation or partnership,
gains from 33

Dividends or compensation 49

Donations 62

Embezzled income 37

Enhanced value of property 83

Equity, damages 22

Exchange of property 58

Exchanges, galns B4

Exemptions 81-86

Bequests, devises and inheritances
83

Compensation of state and municipal
officers and employecs 86
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Exemptions—Cont'd.
Gifts 84
Inheritances 82

Interest on government and state obli-

gations 85
Life insurance 82
Expense items 53
Expenses, reserve for future expenses 42
Forfeitures 40
Former law

Gains or profits of corporations 9
Income under 8

Future maintenance anid expenses, reserve
for 42
Gain, Inventory value 152
Gains from compromise or discount 25
Gains or profits of corporations under
former laws ¢
General provisions 1
Gift or compensation 48
Gifts
Exemption 84
Hushand and wife, liability for tax
105
Persons taxable 102
Government obligations, exemption of in-
terest on 85
Government payments to railroad 63
Hushand or wife, persons taxable 103-
108
YHlegal transaction, gains from 358
Incomu, inventory values 152
Income construed 4
Income from trust or anuuity 26
inocome or capital 43
Inheritances, exemptien 88
Ingurance 3¢
Interest 60
Interest on government and state obliga-
tions, exemption 85
Intoxicating liquor, gains from 36
Inventories, requirements 121-152
Additions to valuation 144
Basis 128
Basis of valuation 142
Change in valuation 143
Consisteney and uniformity
Correctness or changes 125
Cost of items, exclusion 134
Costs included 133
- Deductible items 131-135
Deductions from valuation
Determination of valus
Effect of including items
Exoclusion of
134
Gain, inventory values 152
Included or excluded items 131
Income, inventory values as 152
Ytems included or deductible 131-135
Loss on inventory 151
Merchandise included 132

124

14
145
135
items or cost thereof

INTERNAL REVENURE

Inventories—Cont’d.
Property included 132
Purpose of requirement 122
Roview of commissioner's determina-

tion 126
Review of commissioner’s valuation
146 -

Revision of valuation 143
Valuations 141-148
Items included in gross income 21-83
Lessee of state or municipality, income of
29
Life Insurance, exemption 82
Loan, payment 23
Loan or compensation 50
Loss on inventory 151
Merchandise included in inventory 132
Misappropriated income 37
Municipal officors and employees,
emption of compensation 86
Maunicipality, income of lessee of 29
Nature of transaction b5
Partnership, gaing from dissolution 33
Payment of loan or debt 23
Payments by others for taxpayer’s bene-
fit 61
FPayments to railroads by government 03
Persons to whom taxable 101-105
Profit from sale of public securities B8
Profits of corporations under former
laws ©
Property Included in inventory 132
Public securities, profit from sale 56
Railroads, pnyment to by government 6%
Receipt of income 7 '
Rents 59
Repeals 8
Reserve for future maintenance and ex-
penses 42
Review ¢! commissioner’s determination
as to inventories 128
Review of commissloner’s valuation of
inventory 146
Revision of valuation of inventory 143
Royalties 59
Sale of cemetery lots, proceeds 84
Bale of property
Deferred payments B5Y

Difference between cost and sale price
55

Gains 54 :
Publle gecurities, profit from sale 56
S8eparaie maintenance 38

Beparate profits of husband and wife,.
liability for tax 104

Btate, income of lessee of 29

ex-

State obligations, exemption of interest
on 85

State officers and empleyees, exemption
of compensation 86
Stock purchase rizhts 28

Stock received as compensation 46
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Taxable income 21

Taxable income generally 21-63

Transfer of property or interest, porsons
taxable 102

Transfers by husband to wife, Hability
for tax 105

Trust, Income from 20

Unclaimed money 40

Validity 2

Validity and operation In general 1-9

Valuation of inventory 141-146

Valuation of property received 113

Value of property enhanced 32

I. VALIDITY AND OPERATION IN
GENERAL
1. In general

Income Tax Act 1916, ¢. 463, § 2 (re-
pealed) omitting provision in Act October
3, 1913, excluding value of property ac-
quired by gift, bequest, etc., in defining in-
come, and sections 8 and 200 (repealed)
making new provision for returns by trus-
tees and providing for estate tax, enlarged
scope of Internal Revenue Law. Irwin v,
Gavit (C, €, A, N. Y. 1923) 295 F. 84, af-
firming (D. C. 1921) 275 ¥, 43. Reversed
on other grounds (1923) 45 8. Ct. 475, 268
U. S. 161, 69 L. Ed. 897.

Whether acquisition by corporation of
its own capital stock gives rise to taxable
guain depends upon real nature of transac-
tion invelved. Commissioner of Internal
Revenune v, 8. A, Woods Mach. Co. (C. C.
AL 1032y 57 1.(2d) 635, cert den (1932) 53 S,
Ct. 15, 287 C. 8, 613, 77 L. Ed. 532,

In determining proper treatment of
amounts received by taxpayer under par-
ty-wall agreement, relation of parties to
such agreement must be sddetermined by
law of state. 4 B. T. A. 341.

That transaction which clearly results
in taxable income was entered into when
regulation of Commissioner held such
transiactions to be nontaxable does not re-
lieve partics from tax liability. 6 B, T. A.
263,

Where petitioner sustained a loss, held,
no profit realized on same transaction., 11
B. T. A. 1025,

2. Valldity

The corresponding section of the Reve-
nue Act of 1918 so far as it imposed a tax
on the incom? of judges of the courts of
the United States, including their salaries,
was held to violate Const. art. 3, § 1, pro-
viding that the compensation of judges
shall not be diminished during their con-
tinuance in office, desplte the fact that the

INTERNAL REVENUR
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income of other persons was likewise tax-
ed. Kvang v. Gore (Ky. 1920) 40 8. Ct. 500,
253 U. 8. 245, 64 L. Ed. 887, 11 A. L. R. 519,
reversing (D. C. Ky. 1919) 262 F. 550.
Contra (1919) 31 Op. Atty. Gen. 475.

Revenue Act 1918, § 213a (repealed)
making salaries of federal judges subject
to income tax, was void even as to judges
appointed after act toek effect, wunder
Const. art. 3, § 1. Miles v. Graham (Md.
1925) 45 8. Ct. 601, 268 U. 8. 501, 69 L. Ed.
1067, afirming (D. C. 1922) 284 F. 878.
As holding the salaries of judges appoint-
¢d subsequent to the enactment of the Act
subject to the income tax see (1920) 32
Op. Atty. Gen. 248,

The salary of the President of the.Unit-
ed States was subjeet to the income tax
imposed by the Act of February 24, 1919,
and the provision requiring the salary of
the President to be included was valid and
constitutional. (1919) 31 Op. Atty. Gen.
473,

Federal income tax on earnings of con-
demnation award transferred by court to
city chamberlain in trust for remainder-
man held not unconstitutional as tax on
exercise of city's right of eminent domain.
Buckley v, Commissioner of Internal Rev-
enue (C. C. A, 1933) 66 F.(2d) 394, cert den-

(1933) 54 8. Ct. 208, 200 U. 8. 608, 78 L. Bd.
600,

3. Repeals

Repeal of wartime legislation by the
Resolution of March 3, 1421, affected para-
graph 8 of section 213 of the Act of 1918
(repealed). (1921) 32 Op. Atty. Gen. 505,

Sec. 213 (b) (8), Act 1918, providing ex-
emption of $3,500, was repealed by 1921
Act as of January 1, 1921, and soldier was
not entitled to exemption for salary re-
ceived between January 1, 1921, and March
8, 1921, on which date World War was de-
clared at an end. 1 B. T. A, 448,

4. Income in general

The word “income” must be given the
same meaning in all of the Income Tax
Acts of Congress that was given to it in
the Federal Corporation Excise Tax Act
(repealed). Merchants' Loan, ete., Co. v.
Smietanka (Il 1921) 255 U. 8. 509, 41 8.
Ct. 386, 60 L. Ed. 751, 15 A. L. R. 1305;
Bowers v. Kerbaugh-Empire Co. (N. Y.

1926) 46 8. Ct. 449, 271 U, 8. 170, 70 L. Ed.
886. :

“Income” is gain derived from capital,
from labor, or from both combined, in-
cluding profit gained through conversion
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or sale of capitnl, Bowers v, Kerbaugh-
Fmpire Co. (N, Y. 1024) 48 N, Ct, 449, 271
U. 8170, 70 L. Kd, 886; Sanford & Brooks
Co, v, Commissioner of Internal Revenne
OO CO AL T020) 35 1, (2d) 312, rev on other
gronuds (1931) B 8, Ct. 150, 282 U, S, o0,
™ L. Bd. 383, foll Klsuer v. Macomber (N.
Y. 102 4 8, Ct, I8, 252 U 8, 89, o 1.,
Ed. 721 Bowers v, Kerbangh-Emplre Co,
(N Y. 1926) 46 8. Ct, 449, 271 U, 8. 170, 70
Lo Bdo =s8:  Commissioner of Internal
Revenue v, Simmons Gin Co. (. A,
1H30) 43 1P (2d) 327 Kansas City Southern
Ry. Co. v. Commissioner of Internal Reve-
nue (C. C. AL 1931) 52 F.(2d) 372.

Prorated charge by railroad to operat-
ing expensxes for 1918 and 1919, covering
cost of recoustruction prior to Mareh 1,
1913, held not nontaxable restorations to
~upital. Kausas City Southern Ry. Co. v.
Commissioner of Internal Revenue (C. C.
AL 1931) 52 F.(24) 372,

“Income” is gain derived from capital,
labor, or hoth combined, and includoes
nrofits gained through sale or conversion
of eapital assets and is not confined to
cash. U, S0 v, Siegel (C. ¢. A, Mo. 1931)
a2 Fo(2d) 63,

Income, to he subject to assessment for
faxation, need not necessarily be received
in money. Brunton v, Commissioner of
Internal Revenue (€. C. A, 1930 12 F,
12d) 81, ecertiorari denied (1935) 51 K. Ct,
101, 282 U, 8, 889, 75 L. Bd. 783,

“Income” subject to taxation 1s gain
derived from capital; a gain, a progt,
something of exchangeable value, proceed-
ing from property, severed from capital,
however invested and employed, and re-
veived or drawn by recipient for his Rep-
arate use, benefit, and disposal. Commis-
sioner of Internal Revenue v, Independent
Life Ins, Co. (C. C. A 1933) 67 (2 470,
revoon other prounds (1934) 54 8. Ct. 738,
292 UL K371, 78 L. Bd. 1311,

The Income Tax Acts are not to be ex-
tended by implieation to incomes not rea-

sonably  within their language. oven
though Congress had a general intention
to tax all incomes. Smietanka v. irst

Trust & Savings Bank (111, 1922) 42 8. Ct.
223, 257 UL 8602, 66 L. Iid. 89, aftirming
cClCo AL 1920) 265 B 230.

In determining what constitutes income
within  revenue laws, general rule that
taxafton is practical matter and form
must give way to substance is applicable.
Spring Canyon C.al Co, v. Commissioner
of Internal Revenue (C. C. A, 1930) 43 I
(2d) TR eert den (1931) 52 S, Ct 53 284 T
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8. 4. 76 L. Ed. 555; Schoenhelt v, Jucus
(C. . AL 19380) 44 F.(2d) 476,

Amount by which corporate taxpaycer's
unpuid rent on building exceeded differ-
enee hetween depreciated cost lesg mort-
gage oun its property whieh it conveyed to
lesgor who canceled such amvunt held not
tuxable income. Dallas Transfer & Ter-
minal Warehouse Co. v, Commissioner of
Internal Revenue (C, C. A. Tex, 1934) 50
I (2d) 95,

The word “income” must be presumed
to have heen used in Income Tax Act Oet.
3, 1913 (repcaled) in the sense in which
the Supreme Court had theretofore de-
fined it. Towne v. Kisner (D. C. N. Y.
1917) 242 I, To2, reversed on other grounds
(1918) 38 8. Ct. 138, 245 U, 8. 418, 62 L. Ed.
372, L. R, A. 1918D, 254,

Income Tax Act Sept. 8 1916, § 2 (re-
pealed) cannot be held to define the in-
come taxable under Income Tax Act Ot
3, W13, Towne v, Bisner (D. C. N. Y. 1917
242 F. 02, reversed on other grounds
(1518) 38 S. Ct. 158, 245 U, 8. 418, 62 L. Ed.
372, L. R. A, 1018D), 254,

Income tax statutes are designed to
reach actunl income received by taxpayer.
Bankers' Trust Co. v. Bowers (C. C. A. N.
Y. 1923) 2935 . 89,31 A. L. R. 022, reversing
(D. C. 1923) 292 F. 793,

What is taxable is the gain, profit or
income derived from the sale or dealing
in property, whether real or personal.
The tax is to be levied on nothing else
except gains, profits, and income, and up-
on them only when actually realized in
money or in money’s worth, and in de-
termining what is included therein the
courts will look through form to suh-
stance. Safe Deposit, ete, Co. v, Miles
(D. C. Md. 1921) 273 ¥, 829, affirmed (1922)
42 8. Ct. 483, 239 U. 8. 247, 66 L. Bd. 923,

Gains are not taxable, unless they fali
within definition of “income.” Bourn .

McLaughlin (D, C. Cal. 1927) 19 F.(2q)»
148.

Advances of insurance premiums by bhro-
ker reselling policies taken in his name
held not costs of insurance but advances
for others. Certificates of profit held not
dividend income, bnt reimbursements of
advances and if in excess thereof income
subject to both normal and surtax, 9 R.
T. A. H7.

Petitioner whose property was illegally
seized by Alien Property Custodian in
1918, and returned greatly depreciated in
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value in 1928 had no taxable income in
108 O B, T, AL 025,

Patronage dividends due memboers of a
co-operative business association held part
of cont of goods sold and not {nvowe of the
association. 13 B. T, A, 049,

The federal Income (ax is a personal
tax imposed upon the net income of the
individual, It is vot a tax levied on in-
come  at  its source, Misgouri  Athletic
Ass'n v, Delk Inv. Corporation (1M 20 8.
W.(2d) i1, 3238 Mo, 745,

“Gross income,” *“‘actual
“actual gain’ defined.

“Income™ defined.

income,””
1 BT, AL
1 BT, A 778,

“Gaing and profits,” means that which
recipient has for his own use and benetit,
1 B. T, A 776,

and
3243,

5. Nature of transaction

Plain unambiguous contract to sell min-
ing property for cash and notes should
not be regarded as exccutory uvutil pay-
ment of price in ascertaining taxable
profit in payment of notes. Kosmerl v.
Commissioner of Internal Revenue (C. C.
A, 1928) 25 F.(2Q) 87.

Profits acceruing to corporation under
contract whereby another rendered serv-
ices and marketed ore produced on mining
lease, in consideration of percentage of
profits, were taxable to it, being corpo-
rate profits and not profits of a joint ad-
venture. Bowe-Burke Mining Co. v. Will-
cuts (D. C. Minn, 1930) 45 ¥.(2d) 394,

Contract to perform work for muniei-
pality within 90 days and providing pen-
alty for delay beyond that period. held
not a long-term contract. 1 B, T. A. 939,

Provision requiring contractor to main-
tain work in good repair for periods of
3 to 10 years is a collateral undertaking
based upon a contingeney., 1 B, T. A. 032,

Acquisition of stock held an inseparable
transaction which was closed and com-
pleted in the tax year. 11 B. T. A. 1336,

8. Bookkeeping entries

If corporation’s book entries, reciting a
profit on property sold another corpora-
tion, sustain a verdiet for income tax on
the profit, a new trial will not be granted
because of the court's opinion that no in-
come was actually received:; the entries
being .mercly a matter of bookkeeping.

U. 8. v. Alpha Portland Cement Co. (D. C.
Pa. 1919) 257 . 432,

In determining taxable income, books of
account are only evidential, and neither in-
dispensable nor conclusive. In re Shein-
man (D, C. Pa. 1926) 14 ¥.(2d) 323.
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Faets, and not bookkeeping entries, give
rise to taxable Income, Huugh & Kennau
Stornge & Transfer Co. v, Heiner (D. C,
Pa. 1027) 20 IM.(2d) 621,

Correction  of mistake on taxpayer's
hooks by auditor at end of taxable year,
thongh showing taxpayer's true net worth
at that time, held not to nuthorize dedue-
tion from income {axes because mistake
corrected grew out of practice extending
through previous year, and no correction
was made as of beginning of year. Pot-
tush Bros, v. Burnot (1931) 50 Ir.2dy 317,
60 App. D, C. 167, foll without op Iottash
v. Burnet (1931) 50 F. 2d) 821, 60 App.
D. C. 171 (two cases),

Taxpayer cannot change amount of in-
come total merely by form of bodk entry.
Angelus Building & Investment (o. v.
Commissioner of Internal Revenue (C. C.
AL 1032 5T F.i2d) 130, cert den (1932) 5¢
S. Ct. 644, 286 U, 8. 562, 76 L. d. 1295,
foll Angelus Building & Investment Co. v.
Commissioner of Internal Revenue (C. C.
A, 1032) 57 F.(2d) 133.

Bookkeeping entries which do not cor-
rectly refleet income do not estop taxpayer
from questioning taxation. Corn Ex-

change Bank v, U. S. (C. C. A. N. Y. 1930)
37 F.(2d) 34.

It is incorreect bookkeeping to charge to
current expenses the cost of advertising to
brocure contracts running over g period
of years., and the taxpayer may obtain a
refund by amortizing the expenses over
the life of the contracts. United Profit-

Sharing Corporation v. U. §. (1928) 66 Ct.
Cl. 171.

Commissions deducted by loan company
from mortgage loans paid to borrowers
held not taxable as income when loans
were made, where company’s books were
kept on eash receipts and disbursements
hasis,  Helvering v. Martin—StuhbleﬂeId,
Inc. (C.C AL 1934) 71 F.(2d) 044,

Bookkeeping entries are evidentiary and
oot conclusive. 14 B. T. A. 470, 1001, 10°7.

Bookkeeping entries or adjustments do
not of themselves create income even on
acerual basis, 28 B. T. A. 437.

Where the actual facts show that peti-
tioner received no dividends from a com-
pany. although book entries indicated that
he did, the facts will control. 16 B. T. A.

1372,

In order that bookkeeping methods and
individual entries may be taken as a basis
for determining income tax they must re-
flect true income. 14 B. T. A. 1001,
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Whether payment was intended as a
gift or as additlonnl compensation may
be ascertained from resolutions authoer-
izing payment and manner in which pay-
ment was treated in corporation’s books
and returns. 3 B. T, A, 1042,

Erroncous accounting cannot
or decrease income,

increase
4 B. T. A, 1081,

A reserve set aside in 1019 to meet loss-
e which might occur in future years was
restored to surplus in 1922, Held, that
petitioner realized no taxable income in
1022 from such bookkeeping transaction,
10 B. T. A. 479.

Petitioners who had been managing
mother's business for nominal salaries
held to derive no income from book entries
canceling advances theretofore charged to
them. 11 B. T. A. T17.

Amount of adjustment on books of
present value of noninterest-bearing
nromissory mnotes outstanding held not
income. 12 B. T. A. 271.

Entries in books at variance with actu-
al facts not basis for determination of in-
come. 12 B. T. A. 1058.

7. Receipt of income

Stockholders receiving interest in part-
nership on dissolution of corporation held
to have “received” taxable income. Lang-
staff v. Lucas (D. C. Ky. 1925) 9 F.(2d)
6901, affirmed (C. C. A. 1926) 13 F.(21)
1022, certiorari denied (1926) 47 8. Ct. 111,
218 U. S. 721, 71 L. Ed. 858.

Dividend held to be “income” of stock-
holder though allowed to remain with cor-
poration. Brooks v. Commissioner of In-

ternal Revenue (C. C. A. 1929) 35 F.(2d)
178.

Where oil eompany acted as co-owner’s
agent in applying to his account proceeds
from sales of his share of oil and gas
produced, amounts of his share applied
to reimburse oil company were income to
him although not received by him, Reyn-
olds v. MeMurray (C. C. A. Wyo. 1932)
60 ¥".(2d) 843, cert den (1932) 53 S, Ct. 222,
287 U. 8. 664, 77 L. Ed. 593.

Proceeds of manufacturer's sales made,
but not collected, during tax year, are
not taxable income for that year. Coley
v. Pickering (D. C. I1L 1927) 21 F.(2d) 247.

‘““The word ‘income’ as used in revenue
legislation has a settled legal meaning.
The courts have uniformly construed it
to include oaly the receipt of actuual cash
ns opposed to contemplated revenue due
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but unpaid, unless a contrary purpose is
manifest from the language of the stat-
ute, * * * Doubtless it was the inten-
tion of Congress in legislation of this
character to employ terms of sufficient
comprehension to reach the actual income
of the corporation by foreclosing apy
possible avenue of eseape, but it can hard-
ly be said that in so doing an intention
prevalled to tax that which did not ae-
tually exist, cxcept on paper, as income
during the taxing period.” Maryiand
Casualty Co. v, U. 8. (1917) 52 Ct. Cl. 201,

modified (1920) 40 8. Ct. 155, 251 U. B. 342,
64 L. BEd. 207,

Where taxpayer sold goods in bags
charging customers a stated sum to se-
cure roturn of bags, only so much of
“return bag liability” should be charged
as income as experience of business shows
is ordinarily paid in the taxable year.

Alpha Portland Cement Co. v. U. 8. (1929)
87 Ct. Cl. 680.

Receipt of income is essential to taxa-
bility only when books are on cash basis.
‘Where books are on aeccrual basis, income
must be reported when it accrues, without
regard to time of receipt. 1 B. T. A. 528.

In absence of evidence that agent had
no authority, receipt by agent constitutes
receipt by principal, 2 B, T. A. 598.

Where church rented parsonage dlrect-
ly from owner and paid rent, as it became
due, to minister, who in turn paid it to
owner, held, rent was received by minister

as agent of church and not as increased
salary., 2 B. T. A. 1317,

Information return, held erroneous and
amount reported held not to have been

received by taxpayer in tax year. 3 B.
T. A, 1134,

Alleged agencies held not petitioner's
agents, and income received by such agen-
cies not constructively received by peti-
tioner. 7 B. T. A. 66,

Executors held to have acted as agents
of the devisees and receipt of rent by them
was receipt by devisees. 7 B. T. A. 504.

Under contract of sale, executed by own-
ers of fee and owner of life estate, initial
payment made to common agent of both
grantors held a payment to, and a re-

ceipt by, the owner of the life estate. 8
B. T. A. 301,

Dividends credited to majority stock-
holder on books of corporation held in-
come there being no evidence that he
might not have withdrawn the amount.
Brooks v. Commissioner of Internal Reve-
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nue (C. C. A. 1929) 35 F.(2d) 178, aff 12 B,
T, A. 31,

Receipt of procecds of sale by taxpay-
er's agent constitutes receipt by a taxpay-
er on a cash hagis, 12 B, T. A. 408,

Full price of stock taxable when paid
though part was deposited to secure per-
formance of contract. 29 B. I, A. 9531,

8. Income under former law

Pacific Ins. Co. v. Soule (Cal. 1868) 74
U. 8. (7T Wall) 433, 19 L. Bd. 95 Gray v,
Darlington (I'a. 1872) 82 U. . (15 Wall))
63, 21 L. Ed. 43; Stockdale v. Atlantic Ins.
Co. (La. 1873) 87 U. S. (20 Wall.) 323,
22 L. Ed. 348, reversing (C. C. 1872) Fed.
Cas. No. 6,562; Schuylkill Nav. Co. v.
Elliott (C. C. Pa. 1873) Fed. Cas. No. 12,
497; Lake Shore & M. S. R. Co. v. Rose
(Ohio, 1877) 95 U. S. & Otto) 78, 24 L.
Ed. 376; Western Union R. Co. v. U. S.
(Wis. 1879) 101 U. 8. 543, 25 L. Ed. 1068;
Knowliton v. Moore (N. Y. 1900) 20 8. Ct.
V47, 752, 178 U. S. 41, 44 L. Ed. 969; Magee
v. Denton (C. C. N. Y. 1863) Fed. Cas. No.
8,943; U. 8. v. Schillinger (C. C. N. Y.
1876) Fed. Cas. No, 16,298; U. 8. v. Frost
(D. C. 111, 18693 Fed. Cas. No. 15,172; U.
8. v. Smith (D. C. Or. 1570) Fed. Cas. No.
16,341,

9. Gains or profits of corporations under
former laws

See Collector of Internal Revenne v,
Hubbard (Conn. 1870) 79 U. 8, (12 Wall.)
1,20 L. Ed. 272 Stockdale v. Atlantic Ins.
Co. (La. 1873) 20 Wall. 323, 324, 22 I,. Ed.
348; Ex parte Ives (D. C. Conn. 18635)
Fed. Cas. No. 7.114:; Hubbard v. Brainard
(1869) 35 Conn. 563: (1899) 22 Op. Atty.
Gen. 320,

II. ITEMS INCLUDED IN GROSS IN-
COME

21. Taxable income generally

Sec also cases under following subdivi-
sion of this note.

Shares received by employee at conclu-
sion of employee's stock acquigition plan
held  taxable as  “income only upon
amount contributed by employer, upon ac-
crued dividends, and upen surplus aceru-
ing from withdrawals. Schaefer v. Bow-
ers (C. C. A. N. Y. 1931) 50 F.(2d) 680, rev
(D. C. 1930} 41 F.(2d) 803, cert den (1931)
52 8. Ct. 42, 284 TU. 8. 668, 76 L. Ed. 566.

.

Scattered sales of corporate stock gev-
eral years Iater, under difforent conditions,
held not fair test of value of carporate
stock constituting taxable income as of
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December, 19928, Nolting v. Tait (D. C,
Md. 1933, 3 . Supp. 686,

The fact that a eorporation i8 controlled
by a single person does not in the ah-
Behee of fraud, deprive it of s right to
alloention of the profits of g Jouint venture,
Wagner v. Lucas (1930) 38 F.(2d) 391, 569
App. D, C. 219

Gain fram repayment of loan in depre-
clated German marks i8 pot taxable in-
come.  Bowers v. Kerbaugn-jmpire Co.
(N, Y. 1926) 46 S. Ct. 449, 271 U. S. 170, 70

L. Ed. 886, affirming (D. C. N. Y. 1924) 300
F. 038,

Value to lessor of repairs and additions,
made by lessce of coal mine, to miners’
houses, held taxable ag lesgor's income
for year in which they weore made, in ab-
senced of agreement that they should not
immediately become part of realty. Ken-
tucky Block Coal Co. v. Lucas (D. C. Ky.
1933%) 4 F.Supp. 267.

Fact that assignment of bridge con-
struction contracts from corporation to
individual and performance by latter re-
sulted in lessening of income and excess
profits taxes held immaterial in deter-
mining such taxes, since fact that cer-
tain transaction is device to avoid or
lessen burden of taxation does not render
transaction illegal. Iowa Bridge Co. v.
Commissioner of Internal Revenue (C. C.
A. 1430) 39 F.(2d) 777.

Income mav he in nroperty, and suck
ineome is taxable under same rule as in-
come in money. Bartlett v, Commission-

er of Internal Revenue (C. C. A, 1934) 71
F.(2d4) 601.

“Public office” implies definite assign-
ment of public activity, fixed by appoint-
ment, tenure, and duties, but whether
state public officers are immune from fed-
eral taxation depends on the nature of
their activity and the fundamental rea-
son for denying federal authority to tax.
Helvering v, Powers (1934) 55 8. Ct. 171,
™ L. Ed. —, rev (C. C. A. 1934) 68 F.(24)
634,

A state cannot withdraw sources of rev.
enue from fedleral taxing power by engag-
ing in busiuesses which constitute a de-
parture from nus=ual governmental fune-
tions and to which, by reason of their na-
ture, the federal taxing power would nor-
mally extend. Helvering v. Powers (1934)
55 8. Ct. 171, 79 L. Ed. -, rev (C. C. A.
1934) 68 F.(2d) 634.

Payment of dividend in stock valued

ahove cost held not to ereate income. 27
B. T. A. 1200,

59



Tit. 26, § 22

Where taxpayer leased its property for
specified rentul, to be pald directly to its
stockholders gs dividends, portion of rent-
al representing dividends payable to and
withheld by legsee (alko a sgtockholder of
taxpayer) constitutes inecome to taxpay-
er. 2 BT AL B,

Burden was on plaintiff. suing to re-

cover income tax paid. to allege facts
showing income was not rubjeet to tax.

Lyons v. Relnecke (C. C. A. I 1926) 10
.2y 8.

Item determined to be part of gross in-

come, 8 B, T. A, 3.
Amount included without any basis
eliminated from gross income., 9 B. T.

A 106,

Error in including certain depoxits in
savings bank account in inecome held not
shown. 12 B. T. A, 874.

Balances transferred from stocshold-
or'g accounts on the confidential ledger to
veneral ledger is not taxable inceme, 8
B. T. A, 391,

Dividends received on stock promised
ax gift before delivery held taxable as
donor’s income, to donees. 28 B. T. A.
231,

Wheoere taxpayer has erroneounsly writ-
ten off liability, and reported an equal
amoennt as income, the amonunt so report-
ed is not taxable. 7 B. T. A. 119,

Ttem found to have been

erronvously
duplicated in income.

7 B. T. A. H21.

Amacunts received as cash security for
performance of lease is not taxable in-
come. 13 B. T. A. 562,

Amount paid partner annually for main-
tenance of law library used by partuer-
ship constitutes taxable income. 12 B. T.
A. T2,

Amounts of dues or contributions paid
to voluntary unincorporated association
by members constitute taxable income, 1%
B. T. A, 1166,

Refund of tax overpayment held not
taxable income. 20 B. T. A. 804,

Transfer though partnership held sham
and cost te real vendors bhasis for comput-
ing gain. 29 B. T. A. 1334.

Where owner of all the stoek of an
apartment house company occupics an
apartment rent free the fair rental value
is net income. 80 B. T. A. 449,

Sale to trustees for benefit of stock-
holders held to result in taxable gain to
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stockholders rather than corporation. 30
B. £, A Bhe,

The evidence establishes that the
transactions In question were purchages
by taxpayer of tax-free sccurities ss
shart-term investments and not  loans
with the securities ax collnteral, notwith-
standing the fact that FepUPelinse gurec-
ments were entered jnto at the time the
secnritios were purchased by taxpayer.
Aveordingly, the coupon interest paid on
such securities was properly received by
taxpayer and taxpayer is exempt from
tax on the same, 30 B, T. A, 556,

Puyment to corporation created for gale
purpose of passing title is constructively
mide to vendor., 29 B, T. A. 1.

22. Damages In action at law or In eguity

Amount received as damages for in-
fringement by purchaser of patent and
right to damages for infringement is not
taxable inconie, ITvatt Roller Bearing Co.
v. UL S (. CLL1920) 43 F.2d) 1008,

Damawges for breach of contract to mar-
ry iz not taxable income. 9 B. T. A. 1340,

Amount received in taxable year ended
July 31, 1922, in settlement of action for
damnges held properly added to peti
tioner's gross income, 15 B. T. A. 1038,

23. Payment of loan or debt

Return of money advanced by stock-
holders to eorporation held not income
of stockholders. Weaver v. Commission-

er of Internal Revenue (C. C. A. 1932) 58
F.(2d) 735,

Transaetion, while in form a sale, held
in reality a loan, and amount received by
taxpayer was not income. 1 B, T. A, TG,

Withdrawals by

8tockholders held
loans and not income.

12 B. T. A. 104,

Transfer of stock to creditor in satic-
faction of valid and subsisting deht may
result in taxable income. 98 B. T. A. 98\,

Pavment of mortgages with warrants
of reclamation distriets embracing only
taxpayver's lands is not taxable income,
2 R T. A 1179; 8 B. T. A, 1301,

Payment on account of principal «f

loan is not taxable income. 3 B. T .
1038,

24. Cancellation of indebtedness

Amount of indebtedness canecled Ly
ereditors  because of  debtor's financial
condition, enabling debtor to Py hal-

ance, held not taxable “income.™ RBur-
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net v. John . Campbell Co.

1y 5o
Fa2d) 487, 60 App. D, ¢, 97,

Legal fee, eanceled by taxypayer in part
cousideration of stock purchased, held
part of cost, even it bad bargain, as re-
pgurds taxable profits on resale. Duffin v.
Lueas (. €. AL Ky, 1932) 60 F.(2d) 786,
cert den (1832) B3 8. Ot 14, 287 U, 8. 611,

77 L. Kdo oS3

Caneellation of Indebtedness Is naot tax-
able income. 9 R, T, A. 284; cancellation
of debt. 25 B. T, A, 922

Agreement to eaneel lease by which pe-
titioner was relieved of contingent  lia-
hility to return lease deposit is not tax-
able income. 17 B3, T. A, 196, rev on other
grounds Commissioner of Internal Reve-
nue v, Langwell Real Estate Corporation
(C. C. AL 1MW) 47 1.(2d) 841,

Forgiveness of indebtedness is not tax-
able income, Meyer Jewelry Co., 3 B, T.
A. 1319, followed. 18 B. T. A. 461,

Amount of indebtedness of insolvent
corporation canceled by ereditors is not
taxable ineome. of In-
ternal Revenue v, Simmons Gin Co, (C.
C. AL 1930 43 F.2d) 327: Burnet v. John
T. Camphell Co. (C. Co AL 1931 50 F(2d)
487, aff 15 B. T. A. 459, which foll 3 B, T.
A. 1310,

Commisxioner

During the taxable year certain of pe-
titioner's  ereditors forgave portions  of
debts owing by petitioner to {hem.  Held,
that no part of the amount forgiven
should be ineluded in petitioner's gross
income.. 25 B, T. A, 127,

)

Rtockholders'
pay balanee
sueh “deht™

contingent
of stoek’s par value
that extinguishment
poraiion’s transfer of credit to capital
account  fmountz  to  taxable  income,

Michaels v, MeLaughlin (D. C. Cal. 1927)
20 Fo2dy a9,

oblization to
is not

by cor-

Gratuitous forgzivenesg of subsidiary's
fndebtedness held econtribution to subsid-
fary's capital and not taxable income to
gubsidiary. 28 B. T. A, 621,

Canecellation by corporation of presi-
dent’s debt to it held taxable income and
not gift. Fiteh v. Hetwvering (C. C. A.
1934) 70 17.(2d) 583, aff B. T. A. 615,

27

256. Gains from compromise or discount

Finding that money received by tax-
payer in compromise of =uit to recover

value of coal extracted by trespasser,
plus damoges to property, constituted
taxable ‘“income,” theld error, where

amount of coal extracted was unknown,
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and there was substantial damage to
mine,  Strother v, Commissioner of Inter-
nal Revenue (C. C. AL 1932) 55 F.2d) 626,
mod 18 B, . AL 901, aff withoul reference
to this point (1832) 63 8, Ct. 150, 237 Y.
S, 308, 77 L. d. 825, metion den (1933) 53
S, Ct, 789,

Eutire royalties colleeted under settlo-
ment. were returnable as eHent's income,
notwithstanding irrevocable orders for
payment of portion to attorneys under
contract,  Lansill v, Burnet (1932) 68

oy 512, 61 App. D. C. 107, aff 17 B, T.
A. 413,

Amount received hy bank in settlement
of action for injury inflicted on bank's
business, generally, by reserve bank, held
under faets not taxable gain.  LFarmers’
& Merchants' T'ank of Catlettsburg, Ky.,
v. Commissioner of Internal Revenue (C.
C. AL 1932) 50 F.(24) 912, rev 20 B. T. A.

1)

Where corporation, in scttlement of
patent infringement suit, received shares
of its own capital stock which it retirved,
surh acquisition gave rise to taxable
giin.  Commissioner of Internal Revenue
v. 8. A, Woods Mach. Co., (C. C. A. 1932)
37 FA2d) 635, cert den (1932) 53 8. Ct. 15,
287 I'. 8. 813, 77 L. Ed. 532,

Cash received  on relinquishment  of
right under contraet econstitutes taxable
income. 3 B. T. A. 47b.

Amount paid in compromise and settle-
ment of certain litigation is not taxable
income. 19 B. T. A, 318,

Diffeorence between market value of
stock received in settlement of judgment
and cost of procuring judgment consti-
tutes taxable income, 1 B. T. A. 583,

Saving to taxpayer from composition
agreement with ereditors is not taxable
income. 3 B, T. A. 1319,

Payment in settlement of action for

libel is pot taxable income. 6 B. T. A.
1023.

Difference between the amount accrued
to cover liability for damages and the
amount of subsequent settlement restor-
ed to income for the year in which the
acerual was claimed. 9 B. T, A, 280.

Where corporation  purchased bonds
theretofore issu~d by it at price less than
issuing price, making clear gain, and
there was no shrinkage of assets, differ-
ence held gain or income for taxable
year. T, X v, Kirby Lumber Co. (19314
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52 8. Ct. 4, 284 U, 8.1, 70 L. Bd. 131, rev
(Ct. CL. 13G) 4 F.(2d) 886,

Corporation’s purchase, at Jless than
face value, of its unmatured bonds pre-
viously distributed as dividend, held not
to result in taxable ganin. Commissioner
of Internal Revenue v, Rail Joint Co. (C.
C. A, 14932) 61 F.2d) 751,

Where corporation purchased notes is-
sued by it to =cller of ships at price less
than issuing price, which was not consid-
ered as reduction in priee of ships, dif-
ference held taxable asg income, nolwith-
standing assets for tixable years had
shrunk., Commissioner of Internal Rev-
enune v. Coastwize Tran=p. Corporation
(C. C. A, 193h 71 F.(2d) 104,

20 per cent. of part payment on a mort-
gage note acquired at a 20 per cent. dis-
count constitutes taxable income. 8 B. T.
A. 283

Purchase of own honds or bonds of an-
other whose linbilities had been assumed
at a discount is not taxable income, 4
B. T. A. §70; 6 B, T. A, 436, 136¢; T B.
T. A. 397; 12 B. T. A, 436.

Difference hetween contract price and
amount paid in cash in lieu of mortgages
under building contract is not taxable in-
come. 7 B. T. A. 270.

Gain by stockholder for release of cor-

porate obligation is not taxable income.
13 B. T. A. 463,

Discount allowed purchaser of interest

in business held not taxable income. 26
B. T. A, 318,

A corporation realizes no taxable gain
in redeeming its own bowds at less than
par. 24 B. T. A. 197,

'roperty reeccivesi in settlement of equi-
ty suit held income. 29 B, T. A, 14,

Transfer of realty In payment of debt
held sale resulting in taxable income.
Dallas Transfer & Terminal Warehouse
Co. v. Commissioner of Internal Revenue
(C. C. AL 1034) 70 Fu2d) 95, rev 27 B. T. A,
651,

Amount reecived under the War Miner-
als Relief Avct, as partial reimbursement
for losses =us=tained is not taxable in-
come. 10 B, T. A, 1140,

Where petitioner canceled or redeemed
its own bonds at less than amount it re-
ceived, the difference
amount and the amount it paid is not
taxable income. 14 B. T. A. 1052, rev on
other grounds Douglas County Light &

hetween  said
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Water Co., v. Commisgioner of Internal
Revenue (C. C. A. 1930) 43 F.(2d) 004,

Where corporation purchases and re-
tires its own bonds cxcess of the issuing

price over the purchase price is taxable
income. 25 B. T, A. 374,

Where petitioner issued its bonds at
par and subscquently purchased some of
them on the open market at less than par
and retired (hem, the difference between
the par value and purchase price at which
they were retired is not taxable as in-
come. 20 B, I, A, G86, GYI1,

Where taspayer keeping books on ac-
crual basis, acquired certain of its own
honds  with interest coupons attached
thereto, excess of the face value of cou-
pons over amount paid for them is taxa-
ble as income. 24 B. T. A. 901.

26. Income from trust or annuity pay-
ment

Portions of income of trust, irrevocably
assigned by Yeneficiary, held taxable to
assignees, not assignor. Young v. Gnich-
tel (D. C. N, J. 1928) 28 F.(2d4) 789.

Income from stock received and paid
by donee to donor under reservation of
income for life held not “annuity”; bence
not taxable to donece. Bettendorf v. Com-
missioner of Internal Revenue (C. C. A,
1031) 49 F.(2d) 173.

Income reccived under contracts for de-
livery of stock of certaln institutions and
payment of income therefrom to grantor
for life held exempt from taxation as in-
come from “‘endowment” and “annuity”
contracts. Continental Illinois Bank &

Trust Co. v. Blair (C. C. A. 1930) 45
F.(2d) 345.

Beneficiary, under trust requiring pay-
ment of income to her use for life, was
not taxable on income turned over to
trustees as part of principal. Riddle v.
U. 8. (Ct. CL 1930) 38 F.(2d) 5217.

Declarations of trust executed by peti-
tioners as to future income derived from
certain sources, including partnership of
which they were sole members, did not
operate to relieve them of taxes on such
income. Luce v. Burnet (C. C. A. 1932) 55
I*.(2d) 751, aff 18 B. T. A. 923.

Money received and held as liguidating

agent of corporation held not taxable to
him. 27 B. 1. A, 162

Value of real estate conveyed to tax-
payer In excess of intended gift held
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charged with a trust, for benefit of an-
other and not income, 2 B. T. A. 1271,

Inclusion in income of moneys recelved
by taxpayer on behalf of others not dis-
turbed in absence of evidence of amount
80 received. § B. T. A, 1039,

Dividends pald on stock deposited with
trustees to secure performance of tax-
payer's  obligations under separation
agreement, held  income  to  taxpayer,
though dividends were reecived by trus-
tees and paid over to taxpayer's wife. 28
B. T. A, 91, aff without opinivn (C. C. A.
1034) 1018,

Where in 1919, petitioner’s decedent ex-
changed leaseholds for annuity contract,
exchange constituted completed transac-
tion, and in determining whether gain
was realized in 1921 and 1922, on account
of annuity payments received, ecapital
value of contract in 1919 must be consid-
ered as amount which may be returned
free of tax. Held also that gain was de-
rived on account of each annuity pay-
ment of difference between present worth
of payments in 1919, and amounts re-
ceived in 1921 and 1922. 15 B. T. A. 20.

27. Contingent right to receive Income

No instructions of the Treasury De-
partment can enlarge the scope of the
statute so as to impose the income tax
upon unpaid charges for professional
services rendered and which may never
be paid. Edwards v. Keith (N. Y, 1916)
231 F. 110, 145 C. C. A. 298, affirming (D.
C. 1015) 224 F. 555, and certiorari denied
(1917) 37 8. Ct. 402, 243 U. 8. 638, 61 L.
Bd., 2.

Contingent right to receive money 1is
not taxable income. Legan v. Commis-
stoner of Internal Revenue (C, C. A. 1930)
12 F.(2d) 192, followed without opinion in
Bruce v. Commissioner of Internal Rev-
enue (C. C. A. 1930) 42 F.(2d) 197.

Corporate earnings credited to sccount
of stockholder, and made unqualifiedly
subject te his demand, were “dividends,”
and taxable as such, and division of cor-
porate profits among stockholders
amoitnts  to constructive ‘‘dividend”
whether so intended or not. But mere
declaration of dividend without setting
aside funds for its payment cannot con-
stitute either ‘dividend” or ‘distribu-
tion.” Hadley v. Commissioner of Inter-
nal Revenue (1929) 36 F.(2d) 543, 59 App.
D. C. 139,

That, on contingency, donee of stock
might be required to pay donor specified
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sum rather than actual income from ge-
curities, held not to affect question to
whom inecome was taxable: contingency
not having arisen. Bettendorf v, Com-
missioner of Internal Hevenue (C. C. A.
1031) 49 F.(2d) 173.

Promissory note, neither given nor re-
ceived in discharge of debt which it evi-
dences, and not readily convertible into
cash, does not constitute taxable tneome.
18 B. T. A. 156, aff on other grounds Mer-
ren v. Commissioner of Internal Revenue
(C. C. A. 1931) 51 F.(2d) 44.

Payments which probably never will be
received should not be accrued for in-
come tax purposes. 30 B, 'F. A. 764.

28. Stock purchase rights

Right to subscribe for capital stock at
less than its present market value was
property right taxable as gain. Moran v.

Lucas (192) 36 ¥.(2d) 546, 59 App. D. C.
142,

Internal revenue regulation (Regula-
tion 74, par. 58) relative to taxation of
stock subscription rights held valid and
applied. Todd v. Commissioner of Inter-
nal Revenue (C. C, A, 1934) 72 F.(2d4) 998.

Sale for $116,046 of rights to subscribe
to new stock at $400 per share, 80 as to
be able to exercise rights in respect of
200 shares, held to have resulted in tdxa-
ble gain for Income purposes. Ford v.
Commissioner of Internal Revenue (C. C.
A. 1933) 66 F.(2d) 1007.

That taxpayer might have realized
profit had he sold rights allotted him as
corporation stockholder to purchase
stock in another corporation s immateri-
al on question of taxable profit or divi-
dend therefrom, as taxes must be impos-
ed on basis of what has happened. Hel-

vering v. Bartlett (C. C. A, 1934) 71 F.(24)
598.

Taxpayer realized no taxable profit or
dividend from allotment of rights to pur-
ckhase stoek In corporation to him as
stoeckholder in another corporation:; such
rights being mere options to purchase

stock. Ilelvering v. Bartlett (C. C. A.
1934) 71 F.(2d) 598.

Market value of stock purchase right

held not income. 27 B. T. A. 55; 27 B. T.
A, 986,

Where stockholder, in corporate read-
justment, received right to purchase ad-
ditional stock in another corporation be-
low market price, he received equivalent
of stock dividend. 18 B. T. A. 374.
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Stock  delivered to employee under
stock purchase contract held to be taxa-
ble compensation. 20 I8, 0. A. BIT.

Right granted stockholders to  sube
seribe to bonds of corporation ig not tax-
able income. U0 B, T, A, 351,

29, Income of lessee of siate or munici-

pality
Lessce's income from sale of oil and
gas produced under Jeases from  state
held subjeet to federal taxation, Group

No. 1 Qil Corporation v. Bass (Tex. 1931)
O 8 Ct. 4382, 283 U, 8, 279, 75 L. Kd. 1032,
aff (C. C. A, 130) 41 F.(2d) 483, which
rev (D. C. 1930) 38 E.(2d) 080,

Income derived through operations un-
der il and gas lease on state land are
not subject to federal tax but protits re-
alized on sale of lease of state lands for
purpose of obtaining oil and gas there-
from are taxable. Marland v, U. 8. (Ct.
L 1931) 33 IF.(24) 907.

Lessee's profits from sale of oil and
a8 in lands leased from state held not
immune from federal income tax, Big
1ake O0il Co. v. llviner (D. C. Pa. 1932)
2 F. Supp. 41.

Income of trust, organized under state
law, from oil and gas lease on city's land,
held not immune {rom federal tax, Dur-
net v. A, 'T. Jerging Trust (1033) 53
Ct. 430, 288 U, 8. W8, 77 L. Ed. 923, rev
(0 Co AL 1932) 61 F.(2d) 92,

Where assignment of oil and gas lease
from state was dated July 13, 1926, and
on September 10, 1926, assignee sold his
interest for part cash and balance to be
paid from production of oil, title to pass
under contract, as of August 11, 1926, as-
signee’'s income was not derived as lessee
under lease from state so as to he exempt
from income tax laws, but was profit up-
on sale of capital investment. Rive il
Co, v. U. 8. (D. C. Mont. 1833) 7 F. Supp.
414.

A corporation which derives inrome
from mining operations conducted unsler
a2 sublease on land which was direetly
leased by the State of Minnesota to two
individuals, the land being a portion of
the property held in trust by the State
of Minnesota for its state university, is
liable to income tax upon the income de-
rived from such mining operatious. 29
B. T. A. 855.

Rent received from building erected on
leased city property is taxable. 29 B, 7.
A. 750
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30. Insurance

Amount paid {nsured under endowment
policy constituting a profit or gain upon
his premium investment rather than a8
death benefit or gift to beneficiary, being
in no sense an indemnity for or repay-
ment of an ceonomic loss suffered by the
insured, was within provisions of Rey-
enie Act 1918, § 213 (40 Stat. 1065, taxing
gains or profits and income derived from
any source whatever, Lueas v, Alexan-
der (Ky. 1429) 49 8. Ct. 426, 279 U, 8. 573,
73 L. Ed. %31, affirming (D, (. 1927) 21
F.(2d) 68 (0. C. AL 1928) 27 F.(2d) 297.

Insurance received to cover loss by fire
where luss was deducted from prior re-
turn constitutes taxable income. Cooper
v. U. 8, (C. . A Towa, 1025) 9 F.(24) 216.

Resulting profits on payment of en-
downient  policy to insured constitutes

tuxable income., Lucas v. Alexander (C.
C. A, Ky. 1928) 27 F.(2qa) 237,

Money received under use-and-occu-

pancy policy constitutes taxable income.
3 B, T. A, o83,

Amount received as indemnity for loss-
es of crops constitutes taxable income.
12 8. T. A. 977, mod 13 B. . A, 292,

Difference bLetween face value of policy
convertible into endowment and surren-
der value at completion of premium pay-
ments  plus  accumulated dividends at
March 1, 1913, was taxable gain subject
to normal and surtax rates under 1918

Act upon payment of face value. 1B T
A, 206,

81. Attorney’s fees

Stock given In payment of attorney's
fees constitutes taxable income to extent
of fair market value. 1 B. . A, 472,

Fee paid attorney by mutual mistake
of fact is not taxable income.” 2 B, T. A.
820,

Taxpayer is required to report as in-
come profits received, even though he be-
licves he may later incur expenses equal
to such profits in lawyer's fees and fines
necessitated hy indictments growing out

of enterprise from whieh profits arose.
15 B. T A. 316.

Where taxpayer, entitled to receive
from trustee mineral royalties, agreed to
pay for legal services in perfecting right
fixed percentage of amounts received and
siuch percentage was paid  directly by
bank, taxpayver wag nevertheless taxable
thereupon. Lansill v. Burnet (C. C. A.
1932) 58 I.(2d) 512, aff 17 B. T. A. 413,
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82, Gain by enhanced value of property

The enhanced value of property of a
corporation arising from its gradual in-
crease in value through a series of years
prior to the enactment of an income tax
law. although afterwards distributed is
not taxable income.  Lynell v, Turrigh
(Minn., 1916) 236 1. 603, 1449 . C. A. 644,
aflirmed (1918) 848 X0 D37, 247 UL 8 2wy,
62 1. Ed. 1087,

Mere growth or increment in value of
asset not sold or disposed of is not taxa-
ble income. U. 8. v. Carter (C. C. A, Fla.
1927) 19 F.(2d) 121; 'Trust Co. of Geor-
gia v. Rose (D. C. Ga. 1928) 25 F.(2d) 997;
2 B.T. A.921; & B. T. A. 402,

Enhanced value of goods before sale is
not profit. Tootal Broadhurst Lee Co. v.
Commissioner of Internal Revenue (C. C.
A, 192) 30 I°.(2d) 239, certiorari denied
(1029) 49 8, Ct. 419, 279 U. S. 861, 73 L. Ed.
1000.

Difference between estimated and actu-
al value of deceased's interest in part-
nership reccived by executors is not tax-
able income. U. 8, v. Carter (C. C. A.
Fla. 1927) 19 F.(2d) 121,

Growth of trees is not taxable income. 1
B. T. A. 1061,

Lessors held to reccive income from
fmprovements voluntarily made by lessee
to leased premises. 2t B. T. A. §13.

That agent collecting money loaned
eonverts money Into foreign curreney for
transmission to principal, and makes
profit for prineipal thereby, does not ere-
ate taxable gain. 18 B. T. A, 418,

83. Gains from dissolution of corporation
or partnership

Interest in partnership received by
stockholders on dissolution uf corpora-
tion constitutes taxable income. Lang-
staff v. Lucas (D. C. Ky. 1925) 9 ¥.(24)
691, affirming (C. C. A. 1028) 13 F.(2d)
1022, certiorari denied (1926) 47 8. Ct. 111,
273 U. 8. 721, T1 L. Ed. S5S.

Amount paid by purchascr of corporate
business for agreement of stockholders
to refrain from entering competing busi-
ness for limited period held taxable as
income whether paid to corporation or its
principal stockholder. Cox v. Helvering
(1934) 71 F.(2d) 987, 63 App. D. C. 264.

Proceeds of sale of corporation's assets
under contract providing that part of
purchase price should be consideration
for good will, represented by capital

Ti1.26—5
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stock purchased by vendee and assigned
to corporation for retircment constitutes
taxable income. 3 B, T. A, 770.

Amount recovered on liquidation by
contributors to bank wuaranty fund is in-
come, 27 B, T, A, so2,

Stockholders recelving interest in part-
nership  on  dissolution of corporation
held to have “received” taxable income.
Langstaff v. Lucas (D. C. Ky. 1925). 9
Fo2d) 691, atlirmed (C. C. A 1926) 13
. (2d) 1022, certiorari denicd (1926) 47 S.
Ct. 111, 273 U, 8. 721, 71 L, Ed. 838,

Where incorporation of former part-
nership business was merely family ar-
rangement, and transfer of former part-
uer’'s interest to corporation and issuance
of stock to him was merely a paper trans-
action, partner was not chargeable with
ir'come tax by virtue of receipt of shares
of stock in newly organized corporation.
Heafey v. Allen (D. C. Neb. 1929) 34
1.2d) 941,

Basis of computing income of corpora-

tion taking over partnership contracts
determined. 26 D, 'T. A, 322

Interest in good will, acquired by tax-
payer upon death of partner held to have
been acquired by transfer taking effect at
death, and, where taxpayer sold such in-
terest apon retirement from partnership,
only amount received in excess of value
of interest at time of acquisition was
taxable income, 1 B. T. A, 441.

34. Proceeds of sale of cemetery lots

Portion of proceeds of cemetery lots
paid into irrevocable trust for permanent
maintenance  is  not  taxable income,
American Cemetery Co. v. U. §. (D. C.
Kan. 1928) 28 1.(2d) 918.

Moneys received by cemetery associa-
tion under contracts with lot owners pro-
viding for perpetual care or moneys held
in trust for perpetual care is not taxable
income. 2 B. T. A, 495; 2 B. T. A. 910.

Proportion of sale price on lots which
cemetery association was obligated to set
aside for perpetual care of lots held not
income to association. 28 B. T. A, 882,

Moneys received by cemetery associa-
tion under contracts with lot owners pre-
viding for perpetual care held, under Cal-
ifornia statutes, to constitute a trust
fund, and they were not income within

secs, 233(a) and 213, Act 1918 (repealed).
2 B. T. A, 405,
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Whether income earned upon such
funds constitutes taxable income not de-
cided. 2 B. T. A, 495,

Proceeds of sale of cemetery lots under
agreement to deposit percentage in fund
to be accumulated for perpetual care con-
stitutes taxable income., 4 B. 'T. A, 1069,

Amount set aside from sales by crema-
tion association for perpetual ecare of
niches, urns and vaults is not taxable in-
come. Portland Cremation Ass'n v, Com-
missioner of Internal Revenue (C. C. A.
1.20) 31 F.(2d) 843, rev 19 B. T. A. 63.

Portion of proceeds of cemetery lots
passing to trustee for permanent main-
tenance is not taxable income. Troost
Ave., Cemetery Co. v. U. 8. (D. C. Mo.
1027) 21 F.(2d) 194,

35. Gains from lllegel transaction

Moneys received as result of conspirscy
to defraud held taxable income of person
receiving them, though recoverable from
latter at suit of person defrauded. U. 8.
v. Wampler (D. C. Md. 1934) 5§ F. Supp.
796.

Money embezzled by defendant is not
taxable income. Rau v, U, 8. (C. C. A. N.
Y. 1819) 260 F, 131,

Winnings of illegal lottery constitutes
taxable income. 4 B. T. A. 1192,

Gain by bookmaker in absence of action
by loser to recover constitutes taxzable
income. 1 B.T. A. 326.

Gains from illegal transactions consti-
tute taxable income. 10 B. T. 4. 905.

Profits must be reported even though
enterprigse was illegally ecarried on. 15
B. T. A. 316.

Wrongdoer may not urge his own
wrongdolng in bar of Government's right
to tax property acquired through illegal
transactions. 1 B. T. A. 326.

Total gaine from gambling operations
may not be segregated and included in
gross income when less than total losses
during tax period. 1 B. T. A. 338.

Taxpayer cannot urge latent illegality
of his contract to avoid tax on income
derived therefrom. 30 B. T. A. 311.

36. Gaing from intoxicating liquor

Gains from business in violation of pro-
hibition law constitute taxable income. TU.
S. v. Sullivan (1927) 47 8. Ct. 607, 274
U. 8. 258, 71 L. Ed. 1037, 51 A. L. R. 1020;
14 B. T. A. 727.
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Profits from sale of liguor in violation
of law held taxable, Steinberg v. U. 8.
(C. C. A. N. Y. 1028) 14 F.(2d4) 5.

Profits from sale of whisky manufac-
tured under permit held taxable. Roney
v. Commissioner of Internal Revenue (C.
C. A. 1933) 67 I°.(2d) 163, rev 26 B. T. A.

1213, cert den (1934) 54 S. Ct. 872, 200 U. .
705, 78 L. Ed. 605.

87. Embezzled or misappropriated ‘ncome

Where plaintiff speculated in stock,
and made a profit, but profit was em-
bezzled by his broker, and was never re-
ceived nor recovered by him, he wag not
taxable thereon. Black v. Bolen (D. C.
Okl 1920) 208 F. 427, writ of error dis-
missed (C. C. A. 1921) 277 F'. 1013.

Money misapplied by attorney, receiving
it from client for settlement of damage
claims, held not exempt from income tax
as embezzled, stolen, or obtained by false
pretenses; such misapplication being
breach of trust between attorney and ecli-

ent. U. 8. v. Wampler (D. C. Md. 1934)
5 F, Supp. 796

38. Alimony or separate maintenance

Alimony is not taxable income. Gould
v. Gould (1917) 38 8. Ct. 53, 245 U. 8. 151,
62 L. Ed. 211, afirming (1915) 152 N. Y.
S. 1114, 168 App. Div. 900.

Payments under separation agreement
are not taxable income. 3 B. T. A. 429,

Income from trust fund paid to di-
vorced wife in lieu of alimony and for sur-
render of dower rights is not taxable in-
come. 20 B. T. A. 58.

39. Assessments

Interest collected on funds of reorgani-
zation committee of railroad, funds hav-
ing been realized from assessments levied
against stockholders is not taxable in-
come. Chicago, R. I. & P. Ry. Co. v. Com-
missioner of Internal Revenue (C. C. A.
1031) 47 F.(2d) 990.

Benefit assessment, paid by landowner,
may be added to his *basis” asg part of
cost of property for purpose of determin-
ing taxable gain from payment of award
for city’s taking of portion thereof. Car-
rano v. Commissioner of Internal Rev-
enue (C. C. A. 1934) 70 F.(2d) 319.

Award for city’s taking or realty held
not taxable gain of owner so far as can-
celed by benefit assessment, deducted
from amount paid him. Carrano v. Com-
missioner of Internal Revenue (C. C. A.
1934) 70 F.(2d) 819.
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Payment of bencfit assessment against
portion of realty, not taken for strect
widening, by owner paid difference be-
tween award for part taken and assess-
ment, should be {reated as immediately
added to original “basisx” lu determining
his taxable gain. Carrano v. Cowmission-
er of Internal Revenue (C. C. A, 1934) 70 B,
(2d) 319,

Whole award to taxpayer for clty's tak-
ing of part of his realty should be con-
gidered as reccived by him in determin-
ing taxable gain from payment of differ-
ence, amounting to more than original
“basis,” between award and beneflt as-
sessment against portion not taken. Car-
rano v. Commissioner of Internal Rev-
enue (C. C. A. 1934) 70 F.(2d) 319,

Persons paid cash without restriction
for their stock in corporation received
taxable income, though government offi-
cials, almost immediately therecafter, serv-
ed them with notice of lien for taxes,
whether taxable income was recelved does
not depend on whether tax liens asserted
by government were good or not. Kerr
v. Bowers (D. C. N. Y. 1931) 48 F.(2d)
227,

Assessnients  levied by cooperative
apartment house corporation on its stoeck-
holder-tenants for purpose of amortizing
mortgages were contributions to capital
of corporation and not taxable income. 23
B. T. A. 400.

Where income of corporation was de-
rived from assessments against members
for exclusive purpose of paying expenses
of operation, any amount left over because
of overassessment i8 not taxable as net
income. 14 B. T. A. 1279,

40. === Forfeitures and unclaimed mon-
oy

Payments on stock subseription con-
tracts declared forfeited on cancellation
of contracts for nonpayment of deferred
installments held not taxable as income of
corporation, where contracts were subject
to reinstatement. Commissioner of In-
ternal Revenue v. Inland Finance Co. (C.
C. A. 1933) 63 F.(2d) 886.

Checks and vouchers issued by railroad,
but never presented for payment, which
were charged to profit and loss, held tax-
able as income. Chicago, R. I. & P. Ry.
Co. v. Commissioner of Internal Revenue
(C. C. A. 1931) 47 F.(2d) 990, cert den
(1031) 52 8, Ct. 7. 284 U. 8 618, 78 L. Ed.
527. See, also, 13 B. T. A. 988,

Gvercharges by railroad, resulting from
errors in computation of passcnger fares,
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and credited to profit and loss are taxable
income. Chlengo, R, 1. & P. Ry. Co. v.
Cemmissioner  of Internal Revenue (C.
C. A. 1931) 47 F.(2d) 090, cert den (1931)
D2N. C 7, 284 UL 8. 618, 76 L. Bd. 527.

Taxpayer to whom income is Improp-
erly paid, but who will net be ohliged to
make repayment, may no: be relieved from
payment of tax. Ford v. Commissioner
of Internal Revenue (C. C. A. 1931) 51 ¥
(2d) 208, certiorari denied (1981) 52 §. Ct.
41, 284 U. 8. 666, 76 L. Ed. 504.

Wages earned and deducted from in-
come but not collected from railroad and
subsequently charged to profit and loss
held taxable as income. Charleston & W.
C. Ry. Co. v. Burnet (1931) 50 F.(2d) 342,
60 App. D. C. 192,

Where automobile owner paid for full
amount of insurance to be carried on auto-
mobil» uncarned part of premiums re-
turned to taxpaver engaged in financing
installment purchases of automobiles held
“income” and was returnable as such for
income tax purposes. Finance Seec. Co.,
Inec. v. Commissioner of Internal Revenue
(C. C. A. La. 1934) 69 F.(2d) 829.

Payments forfeited to vendor under in-

staliment contract constitute taxable in-
come. 3 B. T. A. 731,

Taxpayer insured its own goods and
goods received for storage, and, upon
their destruction by fire, received pro-
ceeds of policies and set up balance as re-
serve to meet future adjustments. Held,
in absence of necessary evidence that bal-
ance of reserve was income to taxpayer in
year in which proceeds of policies were
received. 6 B. T. A. 1056,

Payments declared forfeited under stock
subscription agreements held not income
to corporation where subscribers had
privilege of resubseribing and thereby re-
ceiving credit for payvments declared for-
feited. 23 B. T. A. 199.

Petitioner sold its capital stock on the
installment plan. Upon default in meet-
ing payments due, stock and amounts paid
thereon were declared forfeited but for-
feiture was void and subseriber could re-
deem stock at any time before foreclosure.
Held that amounts forfeited were not in-
come. 17 B. T. A. 1328,

41, Bad debt deductions later eol-

lected
The rule that bad debts deducted and
later collected are treated as income has
been held not to apply to estate tax paid
and later refunded in part. In such case
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refund must be subtracted from the de-
duction and defleiency determined. Leach
v. Commissioner of Internal Nevenue (C.
C. A. 1931) 560 ¥.(2d) 871,

Any later collection of debt allowed as
deduction in previous year as worthless
must be returned as income. Putnam Nat,
Bank v. Commisrioner of Internal Revenue
(C. C. A. 1031) 50 F.(2d) 158,

Amounts recelved by taxpajer in pay-
ment of debts previously deducted from
income as worthless are chargeable to
income for years in which received. Com-
missioner of Internal Revenue v. Liberty
Bank & Trust Co. (C. C. A. 1732) 59 F.
(2d) 320.

If money recovered in recoupment of a
past loss is not income, the fact {hat the
taxpayer c¢laimed a deduction for the loss
does not make taxable the sum received
in reimbursement. Sanford & Brooks Ce.
v. Commissioner of Internal Revenue (C.
C. A. 1929) 35 F.(2d) 312.

Repayment of embezzled money, allowed
as a loss in previous year, is income. 26
B. T. A. 1429,

Payment of debts which have been de-
ducted as worthless in a previous year is
income., 27 B. T. A. 290.

Excess of deductions for depletion over
actual depletion on abandonment of lease
is not taxable income. 7 B. T. A. 790,
798.

43, —— Reserve for future maintensnce
and expenses

Contractor on cash basis, who received
contract price upon completion of work,
may not withhold part thereof from gross
income as reserve for future maintenance.
1B.T. A 179

Corporate contractor on accrual basis
which receives contract price upon com-
pletion of work may not withhold part
thereof from gross income, through re-
gerves, to fulfill obligation to maintain
work or to meet future expense of ob-
taining new contracts, 1 B. T. A. 932.

Net earnings received by operating
manager of vessel held received as agent
for co-owners, and co-owner's distribu-
tive share, including pro rata share of
earnings retained by manager for ex-
pense of future operations, was taxable
income. 5 B. T. A. 167.

Improvement bonds or cash, withheld
by city to guarantee repairs and mainte-
nance constitutes taxable income., 3 B. T.
A. 438,
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Difference between “reserve for unearn-
ed discount¥ as of December 31, 1918, and
ag of December 31, 1919, is not taxable in-
come, 10 B, 'I'. A, 042,

43. Income or capital in general

A testator caunot, by declaring in his
will that acecretions of selling values shall
be considered principal, and not income,
render such  items nontaxable. Mer-
chants’ Loan, ete., Co. v. Smictanka (1In.
1021) 255 U. 8. 509, 41 8. Ct. 386, 65 L.
Ed. 751, 15 A. L. R. 1305.

Payment of notes for mining property
at maturity though ecapital assets held
taxable profit to extent of difference be-
tween face and actual value on their date.
Kosmerl v. Commissioner of Internal Rev-
enue (C. C. A. 1928) 25 F.(2d) 87.

Where will gave testator’s wife net in-
come of trust in lien of dower and other
claims, widow, electing to take under will,
took income as purchaser for valuable
consideration, and income 8o received
therefor constituted return of capital,
and was not taxable as income. TU. S.

v. Bolster (C. C. A, Mass. 1928) 26 F.(2d)
760,

Restoration of capital assets is not tax-
able “income.” Kansas City Southern Ry.
Co. v. Commissioner of Internal Revenue
(C. C. A, 1931) 52 F.(2d) 372.

Under testamentary trust created prior
to March 1, 1913, providing for payment
of income to taxpayer for life, principal
to be transferred over to taxpayer’s chil-
dren upon his death, payments of trust
income received by taxpayer held tax-
able in entirety as income a8 against
contention that portion of payments rep-
resented return of capital. Brooks v. TC.
8. (Ct. Cl 1934) 6 F. Supp. 844.

Where members of syndicate of corpo-
ration promoters nominally subscribed
for stock and paid amount into company’s
treasury, same amount paid back to syn-
dicate, because it owned such promotion
stock, held not “income.” Duffin v. Lueas
(C. C. A. Ky. 1932) 55 F.(2d) 786, cert den
(1932) 53 8. Ct. 14, 287 U. 8. 611, 77 L.
Ed. 531.

Amount of gain received by insured on
endowment policy, attributable to and ac-
crued during period before effective date
of the Sixteenth Amendment to the Con-
stitution and of the first law-taxing in-
come, must, for income tax purposes, be
deemed an accretion to capital and not
taxable as income. Lucas v. Alexander
(Ky. 1929) 49 S. Ct. 428, 279 U. §. 573, 73
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L. Ed. 851, aft (D. C. 1027) 21 F.(2d)
88 (C. C. A. 1028) 27 F.(2d) 237.

That part of total gain accruing before
effective date of Sixteenth Amendment
nust be considered nontaxable accretion
to capital. Worm v. Comumissloner of In-
ternal Revenue (C. C. AL 1082) 61 I°.(24d)
868, cert den (1033) 53 8. Ct. 526, 289 U, S.
720, 77 L. Bd. 1478.

Turported dividend which was in real-
ity purchase of property by ccrporation is
not taxable incoms. Curran v. Commis-
sioner of Internal Revenue (C. C. A. 1931)
49 F.(2d) 129,

Evidence held insufficient to show that
amount withdrawn by taxpayer as pro-
ceeds of escrow notes, executed by cor-
poration controlled by him, for stock pur-
chased by it, and loaned to one of issu-
ing corporations was income of taxpayer.
Duhiske v. Commissioner of Internal Rev-
enue (C. C. A. 1932) 58 F.(2d) 51.

Where a corporation adopted a plan
providing for the sale at par of an amount
of stock equal to the outstanding stock
to existing stockholders pro rata, and for
the issuance to each purchaser, in ad-
dition to the stock purchased, of extra
stock, and where large stockholders
agreed to take and pay for shares de-
clined by other stockholders, the extra
stock Issued to such a stockholder held
not subject to income tax. U. 8. v. Mel-
lon (C. C. A. Pa. 1922) 281 P. 645.

Earnings of condemnation award trans-
ferred by court to city chamberlain in
trust for remainderman held taxable “in-
come,” which is gain derived from capi-
tal, labor, or both. Buckley v. Commis-
gioner of Internal Revenue (C. C. A. 1933)
66 F.(2d) 394, cert den (1933) 54 S. Ct. 208,
280 U. 8. 698, 78 L. Ed. 600.

Income of corpus of estate devised in
remainder to charity is not subjeci to tax
despite power of trustee to divert part of
corpus to life tenant, where there i8 no
likeli*00od that he will be called on to do
gs0o. Hartford-Connecticut Trast Co. v.
Eaton (C. C. A. Conn, 1929) 36 F.(2d) 710,
affirming (D. C. 1928) 29 F.(2d) 840.

Renewal commissions to agent on insur-
ance policies written before March 1, 1913,
under contract performed prior thereto,
constitute taxable income when received
sinee, contingent right to renewal premi-
ums cannot be impressed with character-
istics of capital so long as right to re-
ceive it is contingent on nonlapsing of pol-
fcy. Workman v. Commmissioner of Inter-
nal Revenue (C. C, A. 1930) 41 I".(2d) 139.
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Advances made by corporate taxpayer to
subsidiary for experimental purposecs .are
capital items for income tax purposes.
Dempster Mill Mfg. Co. v. Burnet (1931)
48 F.(2d) 604, 60 App. D. C. 23.

Dividends declared by eorporation, but
not actually paid during taxable year, con-
stituted ‘“borrowed ecapital,” and were
properly exciaded in determining investcd
capital. DBulger Block Coal Co. v. U. 8.
(Ct. Cl1. 1931) 48 F.(2d) 675.

Stock received by contracting firm as
pay for coustructing building for corpora-
tion held income, not capital assets. Gil-
bert v. Commissioner of Internal Revenue
(C. C. A, 1432) 56 F.(2d) 361.

Amounts received by corporation en-
gaged in co-operative wholesale grocery
business through sale of service contracts
constituted taxable income. Creasey Cor-

poration v. Helburn (D. C. Ky. 1932) 57 ¥
(2d) 204,

. Where iand was purchased over two
years before sales thereof, but dwellings
were erected thereon within two-year pe-
riod, so much of profits on sales as was
apportionahle to enhancement in value of
unimproved land was taxable as “capital
gain,” and so much as was attributable to
houses erected thereon was taxable asg
ordinary “income.” Dunigan v. Burnet
(1933) 66 F.(2d) 201, G2 App. D. C. 221.

Initial payment of rentals, payable part-
1y in advance and partly in installments, is
taxable income; but, where intent is to
give lessee interest in property, attending
payment is return of capital. Crile v.
Commissioner of Internal Revenue (C. C.
A. 1932) 55 F.(2d) 804, cert den (1932) 58
8. Ct. 7, 287 U. 8. 600, 77 L. Ed. 523.

Part of profits of charterer of vessel,
paid to owner of vessel under stock pur-
chase agreement in charter, held not in-
come of charterer. 27 B. T, A. 1293.

Sum rcceived by retiring partner for
share of good will held a return of capi-

tal and not taxable income. 1 B. T, A,
441.

Difference between amount realized from
sale of capital stock and cost of reorgan-
izaticn of corporation does not constitute
taxable income of corporation in year in
which reorganization took place; but
merely a balance from a eapital stock
transaction. 2 B. T. A. 130.

Purchase by corporation of its own
capital stock at less than price paid there-
for by its stockholders held a capital
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transacticn trom whlch it realized no tax-
able gain, 5 B, T. A. 778.

Where beneficiarles relinquished rights
under will for annuities, annual payments
are partly a return of capital and partly
income, former being measured by pres-
ent worth of each annual payment as of
date of contract. 6 B. T. A, 617,

Where contract provided that owner of
life estate should be rcimbursed, out of
first payments of purchase price, for im-
provements initial payment, which was
less than cost of improvements, was a
partial return of capital and not taxa-
ble income. 8 B. T. A. 301.

Portion of cost of war facilities ac-
quired by petitioner which was assumed
by the Government should b~ treated as
a return of capital and p.t taxable in-
come. 11 B. T. A, 921.

No part of value of 'ife policies payable
to other beneficiaries than decedent’s ex-
ecutors or his estatc, decedent having no
right to change beneficiaries up to date of
death, should be included in gross estate.
22 B. T. A. 1000.

Where taxpayer, keeping its books on
accrual basis, acquired certain of its own
bonds with interest coupons attached
thereto, excess of face value of coupons
over the amount paid for them held taxa-
ble as income. 24 B, T. A. 331.

Merchandigse in business from 1913 till
bulk sale in 1921 was ‘“‘invested capital,”
not ‘4ncome,” and therefore not subject to
income tax. Kaiserman v, U, 8. (D. C. 11l
1931) 51 F.(2d) 395.

No taxable income is derived from pur-
chage by corporation of its outstanding
bonds or notes at less than amount re-
ceived upon issuance. 22 B, T. A. 373.

Sale by a corporation of its own capital
stock is a capital transaction from which
it realizes no taxable gain. 5 B. T. A. 520.

Premium received by corporation on sale
of its bonds represents taxable income to
be amortized over life of bonds. 23 B. T.
A, 168.

‘Where petitioner acquired for $110,000
with agreement to pay fixed rental, the un-
expired terms of two leascs, and during
same year conveyed unexpired terms for
$50,000 and an increased anvual rental,
amount received on execation of instru-
ment was taxable income, not return of
capital. 21 B. T. A, 347.
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Alleged capital value of law cases turn-
ed in to a partnership by the petitioner
disallowed. 13 B. T. A 1184,

Evidence insuflicient to show that bank
deposits represented capital assets and

were not taxable as income. 18 B, T, A.
1258,

Transaction whereby retiring physician
asgociates himself with assistant under
contract providing for continuation .of
business under expense and profit-sharing
basis for ten years, at which time assistant
would own business, held sale of business,
and payments made in accordance there-
with to physician’s widow were part of
purchase price and not income to her. 14
B. T. A. 580,

Commissions on loans on bank held fax-
able income. Columbia State Sav. Bank v.
Commissioner of 'i:ernal Revenue (C. C.
A. 1930) 41 F.(2d) 923, aff 15 B. T. A. 219.

Return to railroad by Director General,
after period of Federal control, of materi-
alg equal te :hose delivered to Director
General at beginning of period did not
give rise to taxable income, although value
may have exceeded value when delivered.
10 B. T. A. 279.

Interest due to petitioner on cost of ad-
ditions and betterments to its road during
period of Federal control held tu be a
part of the compensation for the use of
its road and to have accrued during the
years of use rather than in the vear when

the amount thereof was liquidated, 16
B. T. A. 279,

Cancellation of indebtedness by agree-
ment of creditors, under circumstances in-

volved held not to constitute income. 20
B. T. A. 234,

Current profits held rot invested capital.
25 B. T. A. 1014,

Transaction held income producing sale

of land within year from acquisition. 27
B. T. A. 889,

Payments on stock subscriptions for-
feited for failure to make remaining pay-
ments are capital contributions and not
income to corporation. 3 B. T. A. 117S.

Amounts received as consideration for
mineral deeds held ordinary income and
not capital gain. 30 B. T. A. 597.

A corporation contracted to advance
cash and securities to a partnership and
in return therefor was to receive all the
income of the partnership exeept amounts
paid to partners as salaries and a per-
centage of profits to be paid to the es-
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tate of a decensed partner in a prior part-
nership. Held, that the amounts received
by the corporation under the contract
are income to it, there being no evidence
that such amounts woere return of capital
or otherwise nontaxable; held, fur-
ther, that the sums paid by the puriner-
ship to the estate of the deceased part-
ner are not income to the corporation.
30 B. T. A. 988,

A dividend declared by petitioner cor-
poration, payable in stock of another cor-
poration and so pald, did not give rise
to taxable gain. 29 B, T. A. 934.

Where corporation receives all assets
of subsidiary and assumes its debts, Qif-
ference between value of assets and
amount of debts determines gain, <9 B.
T, A. 661,

414, Compensation for services—In general

Under Income Tax Act 1913, § 2B (re-
pealed) providing that net income should
include income from salaries, wages, or
compensation for personal services, ‘sal-
aries” indicated a perlodical payment as
compensation for regular employment,
while “wages” applied to manual labor.
Merriam v. U. 8. (C. C. A. N. Y. 1922) 282
I". 851, affirmed (1923) 44 S. Ct. 69, 263 U,
8. 179, 68 L, Ed. 240, 20 A. L. R. 1H7.

Congress Iintended to cover payments
under contracts of employment, express-
ed or implied, and to reach all forms of
payment for services rendered; but what-
ever was sought to be taxed as compen-
sation for services must be the consid-
cration for work performed, or to be per-
formed, and must be derived from or
flowing from labor. Merriam v. U. 8.
(C. C. A. N. Y. 1922) 282 F. 831, affirmed
(1923) 44 8, Ct. 69, 263 U. 8. 179, 68 L.
Ed. 240, 290 A. L. R. 1547,

Where a terminal company is organ-
ized by three railroad companies to ac-
quire and jointly operate a bridge, the
capital stock being owned by them in
equal proportions, and the plan of or-
ganization reciting that the company is
not to be operated for profit, but for the
equal benefit of the railroad companies,
payments by the railroad companies to
the terminal company for their respec-
tive shares of the operating expense, con-
stitute income of the terminal company
subject to tax. Hamilton v. Kentucky,

ete, R. Co. (C. C. A, Ky. 1923) 289 F.
20,

Par value of Liberty Loan bonds, re-
ceived by taxpayer in payment for serv-
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ices rendered corporation, held taxable as
income. Hitner v. Lederer (C. C. A. Pa.

1933) 63 F.(24d) 877, 878, aff (D. C. 1931) 55
F.(2d) 343.

Stock gained by trust company as re-
sult of organizing corporation and selling
stnck held wot taxable ag “compensation
for personal services.” Trust Co. of
Georgia v. Rose (D. €. Ga. 1928) 25 F.(2d)
897, aff (C. C. A. 1928) 28 F.(2d) 767.

Amount of receipts oi business paid tax-
payer's son pursuant to contract employ-
ing son in business, though not deductible
as salary, held part of taxable income.
Hecht v. U. 8. (Ct. CL. 1932) 54 F.(2d) 968,
cert den (1932) 52 8. Ct. 643, 286 U. 8.
560, 76 L. Ed. 1293.

Share of profits deposited to account of
texpayer by hig father for whom he work-
ed to vest on his reaching stated age,
held income. Cohen v. Commissioner of

Internal Revenue (C. C. A. 1929) 31 F.(2d)
874,

Annual payment made to Iinsurance
agent, pursuant to agreement made before
March 1, 1013, for surrender of right to
commissions on renewal premiums except
a8 to discouni is not taxable income.

Platt v. Bowers (D. C. N. Y. 1926) 13 F.
(2a) 951.

Par value of Liberty Loan bonds, re-
ceived by taxpayer in payment for serv-
ices rendered corporation, held taxable as
income. Hitner v. Lederer (C. C. A. Pa.
1033) 63 F.(2d) 877, 878, aff (D. C. 1931)
55 F.(2d) 343.

Quarters furnished to army officers in
kind, and commutation of quarters paid
to them where quarters cannot be fur-
nished in kind, are allowances, and not
compensation, within laws imposing in-

come tax. Jones v, U. 8. (1925) 60 Ct.
Cl. §52.

Value of interest of attorney as mem-
ber of partnership whose assets consist-
ed solely of oil leases held “earned income”
at time of formation of partnership, where
attorney bhad merely contributed his serv-
ices, but increase in value of interest was
“gain and profit” for purpose of deter-
mining income tax. Glasser v. Alexander
(D. C. Okl. 1934) 8 F.Supp. 19%7.

Option to purchase stock at nominal
price held part of salary. 26 B. T. A.
147.

Amounts received by attorney from two
other attorneys on entering into law part-
nership as compensation for excess value
of good will and unearned fees to be put
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into the firm, held taxable income.
T. A, 698,

$4,000 dctermined to be reasonable al-
lowance for the salary of an officer and
director. 25 B. T. A. 410,

Amount recovered from decedent's es-
tate on promise to pay for scrvices in
caring for decedent, held taxable income,
18 B. T. A, 972,

28 B.

Certain executor’'s fees received by the
petitioner held not to be Income for the
year 1920. 16 B, T. A. 250.

Where corporation surrendered notes to
petitioner in payment of services rendered
angd shares of stock, petitioner had income,
or profit in amount of difference between

cost of stock and face value of notes, 21
B. T A 41,

Portion of salary of officer repaid to
corporation held neither income to offi-

eer nor capital contribution. 3 B, T. A.
761,

Salaries received by partners from cor-
poration and loaned to partnership were
taxable to partners as individual, 4 B,
T. A, 016,

Corporate officer is taxable on entire
amount of compensation received from
corporation, notwithstanding part thereof
was disallowed as deduction to corpora-
tion on ground of unreasonableness. 6
B. T. A. 579,

Exclusion of commissions returned in
subsequent year denied. 7 B. T. A. 864.

Amount paid for services to be perform-
ed in the future is income when received,
7 B. T. A, 1238.

Amounts received by officers and em-
ployees from a fund created by former
stockholders of a corporation held tax-
able income. Jones v. Commissioner of
Internal Revenue (C. C. A. 1929) 31 F.(24)
75, rev 10 B. T. A. 202.

Where officer of corporation during tax-
able year returns part of a salary reccived
because business does not warrant regu-
lar salary, amount rcturned should not
be included in gross income. 11 B. T. A,
641,

Respondent sustiined in computing tax
on the salary actually received in tax
vear. 12 B. T. A. 675.

See, also, 12 B, T. A. 841.

Gift by taxpayer to wife and children
of part of interest under contract for serv-
ices rendered did not relieve taxpayer
from liability for tax upon amount re-
ceived under contract. 22 B. T. A. 707.
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received as compensa-
same held income to
extent of value. Commissioner of In-
ternal Revenue v, S8an Carlos Milling Co.

(C. C. A, 1933) 63 F.(2d) 153, aff 24 B. T.
A. 1132,

Share of sugar
tion for milling

Payment to employee in recognition of
services held taxable, 27 B. T. A. §95.

Amoun(s due decedent for salary and
bonus, covering periods prior to his
denth, held to be corpus and not income to
his estate when collected by the adminis-
trator. 14 B. T, A. 931.

Finding made that item reported in re-
turn as salary was not received as such
but constituted profit on sale which was
not reported, and such profit, having been
included in return, amount reported as

salary should be eliminated. 6 E. T. A.
557.

Where taxpayer receives for services a
royalty interest in unproven oil lands hav-
ing only speculative value and no market

value, no taxable income is realized, 2
B. T. A. 1012,

Pay from school district for transport-

ing school children is not taxable. 29 B.
T. A, 1106.

Salaries of Port Commissioners held not
taxable. 20 B. T. A. 1113,

45,

Commissions

Under Act Oct. 3, 1913, c. 16, § I, div. B
(repealed), a life insurance agent, whose
contract entitled him to commissions of a
specified percentage of the first premiom
of each policy and of a different per-
centage on subsequent renewal premiums
when the same should be paid, was lia-
ble to prny the income tax on commissions
on renewals of policies issued before the
act was adopted, which were not paid un-
til thereafter. Edwards v. Keith (N. Y.
1916) 231 ». 110, 145 C. C. A. 208, L. R.
A. 19184, 408, affirming (D. C. 1915) 224
F. 585, and certiorari denied (1917) 37 S.
Ct. 402, 243 U. 8. 38, 61 L. Ed. 942. To
the same effect, see Woods v. Lewellyn
(C. C. A. Ta. 1918) 252 F. 106: Platt .
Bowers (D. C. N. Y. 1926) 13 F.(2d) $G1.

Evidence held to sustain finding of
Board of Tax Appecals that stock was ac-
quired by taxpayer as commissions, re-
quiring inclusion in determining income
tax. F. G., Inc,, v. Commissioner of In-

ternal Revenue (C. C. A. 1931) 47 F.(24)
541,

Sum of commissions paid by shipping
agent to self for moncys collected for prin-
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cipal held income for flscal year in which
received, although accounts were not al-
lowed by principal until after close of
fiseal year. 14 B. T. A. 671.

Contract between landowner and tax-
payer for subdivision and sale of land
held a contruet of ageney: hence, only
commissions receiveld eonstituted taxable
fncome. 2 B, T. A. 1149,

Commissions paid taxpayver by other
concerns and delivered to employer pur-
suant to contract were not taxable
come of taxpayer. 3 B. T. A, 163.

in-

Commissionsg withdrawn by c¢orporate
officer were not income when repaid to cor-

poration subsequent to tax year. 3 B. T.
A. 282,

Commissions on shuies sold by taxpay-
er to subscribers who were in arrears with
installment payments included in taxpay-
er's gross income, in absence of evidence

of intent to cancel subseription contract.
6 B. T. A. 442,

46. —— Stock received as compensation

Statute ineluding in gross
compenantion for personal  serviees  in
whatever form paid held applieable to
corporation officer’s salary paid in stock.
0Old Colony Trust Co. v. Commissioner of
Internatl Revenue (C. C, A. 1932) 59 P.(2d)
168.

income all

Where fair market value of property
received in compensation for services is
not readily realizable, Board of Tax Ap-
pvals may consider stipulated price of
gervices or fair market value of stock in
which paid by corporation. O0Old Colony
Trust Co. v. Commissioner cof Internal
Revenue (C. C. A. 1932) 59 F.(2d) 168,

Corporate stock received by way of sal-
ary, if it has value, constitutes “income,”
taxable in year received. Crowell v. Com-
missioner of Internal Revenue (C. C. A.
1932) 62 F.(2d) 51.

“Market value” of corporate stock re-
ceived as compensation for personal serv-
ices, as basis for determining taxable in-
come, need not be determined by actual
pales. Crowell v. Commissioner of Inter-
nal Revenue (C. C. A. 1932) 62 ¥.i2d) 351.

Intrinsic value may determine market
value of corporate stock received as com-
pensation for personal services, as basis
for determining taxable income, where no
doubt exists of market. Crowell v. Com-
missioner of Internal Revenue (C. C. A.
1932) 62 F.(2d) 51.
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Measure of compensiation received in
corporate stock and taxable ag income ix
market value, whether readily realizable
or not. Crowell v. Commissioner of In-

ternat Revenue (C. C. A. 1932) 62 F.(2d)
51.

Corporate stock reeeived by architeet
for services rendered. notwithstanding
stock had no fair market value, held tax-
able income, if stock had fair actual value,

Nolting v. Tait (D. C. Md. 1433) 3 F. Supp.
G86.

Income of attorneys’ copartnership held
to include fair market value of corpora-
tion stuck, received as compensation for
legal services, as of date of its receipt,
not last day of taxable year, whether dis-
tributed or not. Bartlett v. Commigsion-
er of Internal Revenue (C. C. A. 1934) 71
F.(2d) 601,

Evidence held insufficient to establish
that certain stock received by petitioner
as compensation for services rendered had
no market value when received. Commis-
gioner's valuation affirmed. Lincoln Bank
& Trust Co. v. Commissioner of Internal
Revenue (C. C. A, 1931) 51 F.(2d) 78, mod
14 B. T. A. 393.

Acceptance of stock in settlement of
salary and advances does not result in
taxable income unless shares have been
converted into cash or have a realizable

market value, 1 B. T. A, 760; 2 B. T. A.
552.

Stock issued to taxpayer but held in
escrow pending completion of 3 years of
service by taxpayer with corporation,

; held compensation for services and cash

value held income. 3 B. T. A. 475.

Where ownership of stock remained in
gtorkholders until taxpayer had complet-
ed 3 years of gervice, delivery of certif-
ieates held not such modification of con-
tract as to constitute value of shares in-

come to taxpayer at date of receipt. 8 B.
T. A. 475.

Value of stock received by taxpayer for
serviees held income; restriction on sale
held not to have affected readily realiza-
ble market value. 4 B. T. A. 499.

That there were no sales of stock in
year of receipt for services does not prove

that stock had no market value. 4 B. T.
A. 509, 514.

Stock held not received in an exchange
of property but earned under a contract

and income to extent of market value. 8
B, T. A, 1126
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Corporate stock recelved by partnership
as ecompensation for services should be
included in partnership income at fair
market value when recelved. Bartlett v.
Commissioner of Internal Revenue (C. C.
A. 1934) 71 F.(2d) 001, aff 28 B. T. A. 283,

41, ——— Bonus or additional compensa~

tion

Additional compensation to the presi-
dent of a corporation, allowed as a credit
on the corporation’s books in December,
1913, against overdrafts by the president,
was taxable as income of the year 1913,
under Oct 3, 1913, where, though the
compensation was for previous years and
the overdrafts were made in reliance on a
previous promise for additional compen-
sation, the amount of the compensation
was undetermined, snd it was not certain
that it would be pald until it was actually
8o credited. Holbrook v. Moore (D. C.
Mo. 1921) 293 F. 264.

Bonus paid to president of rallroad com-
pany by holding corporation which owned
former’s c~apital stock, upon termination
of employment, held ‘“compensation for
personal service” and not “gift,” and
therefore taxable income. Schumacher v.
U. 8 (Ct. Cl 1932) 55 F.(2d) 1007,

That holding corporation’s payment of
bonus to employees of subsidiary was not
deducted in holding corporation’s income
tax held not to preclude taxing amount
thereof to recipient as compensation.

Bass v. Hawley (C. C. A. Tex. 1933) 62 F.
(2d) 721,

Additional payments by employer to re-
imburse employees for income tax held
taxable income. 26 B. T. A. 889,

Where, in 1921, after completion of work
on ship construction contracts, sale of
plant and ascertainment of actual profit
earned, company credited employee’s ac-
count with his share of net profits, such
crediting entry converted advances made
in 1920 into payments of additional com-

pensation which were taxable. 15 B. T. A
1204,

Premiums paid by employer for insur-
ance on the life of an employee of which
the beneficiary is the employee's wife are
compensation of employee for services and
part of his gross income. 18 B. T. A. 121,

Additional compensation received for
services rendered to corporation in form
of shares of stock of corporation held to
coustitute taxable income to amount of
fair market value at date of receipt. 21
B. T. A. 849.
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Bonus paid cashier of a bank, upon hig
retirement held additional compensation.
10 B. T. A, 1156.

An amount equal to one year's pay al-
lowed an officer of the T'nited States Army
honorably discharged, or eliminated, un-
der section 978 of Title 10, Army, was in
the nature of a bonus or additional com-
pensation and not simply a gratuity or

gift and was taxable income. 10 B. T.
A, 1192,

Where president and general manager
of hotel corporation was supplied with
rooins and meals for himself and wife
without charge, reasonable value thereof

properly included in income. 11 B. 7. A.
855.

Shares of stock of a corporation re-
ceived as additional compensation for
services rendered to corporation consti-
tute taxable income to recipient to extent
of fair market value at time of receipt.
Old Colony Trust Co. v. Commissioner of

Internal Revenue (C. C. A. 1932) 59 F.(2d)
168, aff 22 B. T. A. 1062.

Life insurance premiums prald by cor-
poration on policies covering president,
in which corporation was not beneficlary,

held taxable income to president. 18 Fr.
T. A. 381,

Ren.al value of residence furnished by
corporation to its president is taxable to
him. 30 B, T. A. 451.

48, —— Compemsation or gitt

Whether payment of money to employee
constitutes taxable compensation for serv-
ices, or nontaxable gift, depends upon in-
tention of parties. Fisher v. Commission-

er of Internal Revenue (C. C. A. 1932) 59
F.(2d) 192.

Money paid to veteran employee upon
voluntary resignation held, under evi-
dence, not nontaxable gift, but taxable as
additional compensation for services.
Fisher v. Commissioner of Internal Reve-
nue (C. C. A. 1932) 59 F.(24d) 192,

Fact that employer was under no legal
duty to pay mouey to employee is not con-
clusive on question whether payment con-
stituted nontaxable gift. Fisher v. Com-

missioner of Internal Revenue (C. C. A.
1932) 59 F.(2d) 192.

Whether payment of money constitutes
taxable “compensation for personal serv-
ice,” or nontaxable “gift,” depexds upon
intention of parties and surrounding facts
and circumstances. Schumacher v. U. S.
(Ct. Cl. 1932) 55 F.(2d) 1007.
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Part of proceeds of sale of stock in
corporations donated to administrative
slafl without consideration held not tax-
able as income. Jones v. Commissioner of
Internzl Revenue (C. C. A. 1920) 31 P,
(2d) 755.

Payment by seller of coal properties of
substantial sum to local manager of pur-
charer, who represented  purchaser in
transaction, held “xift,”” and not taxable
compensation. Lunsford v. Commission-

er of Internal Revenue (C. C. A, 1933) 62
F.(2d) 740.

That holding corporation paid bonus to
general auditor of subsidiary railroad
held net to establish that payment was
“gift” rvather than “compensation for per-
sonal service.” Bass v. Hawley (C. C. A.
Tex. 1933) 62 F.(2d) 721.

“Bonus’” paid general auditor of rail-
road by holdimg corporation held *“ecom-
pensation for personal service,” not ‘“‘gift,”
and therefore taxable income. Bass v.
Hawley (C. €. A. Tex. 1933) 62 F.(2d)
721, .

Evidence held insufficient to establish
that sum received by petitioner upon the
termination of his employment was a gift
and, therefore, not taxable income. 16 B.
T. A. 907.

Certain stock received by petitioner in
1920 held not to have been issued in pay-
ment for salary and should not be includ-

ed in gross income for that year. 15 B.
T. A. 1372,
Payments gratuitously made, though

on account of sorme past act or service, do
not constitute taxable income. 14 B. T. A.
393, aff on other grounds Lincoln Bank &
Trust Co. v. Commissioner of Internal
Revenue (C. C. A. 1931) 51 F.(2d) T8, mod

Compensation for services rendered in
negotiating a sale of merchandise, which
sale was not consummated held part of
gross income of business and not a mere
gratuity. 11 B. T. A. 789.

49, - Compensation or dividends

Evidence sustained finding that percent-
age of dividends paid director on corpo-
rate stock held ip trust was taxable as
salary, not as dividends. Lihme v. Rei-
necke (C. C. A. I1. 1932) 59 F.(2d) 633.

Where Commissioner determines that
salaries paid are excessive and orders ex-
cess to be treated as distribution of earn-
ingg. full amount is taxable as salary as
to recipient, Livingston v. U. 8. (1929)
67 Ct. Cl. 536.
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Personal withdrawals by sole proprietor
included in gross profits are not charge-

able to him again as income from salary.
4 . T. A, 427,

60, —— Compensation or loan

Payments to petitioner made in 1920
held toans or advances and not gratuities
or paymen’s of additional compensation
under the terms of a contract of employ-
ment. 15 B, T, A, 1204,

Advances drawn by petitioner in excess
of salary and commissions earncd during
the taxable year and repaid in subsequent

years do not constitute income. 14 B. 'T. A,
703.

Determination that withdrawals from
corporation by its president were not
loans but constituted taxable income to
him, approved. 20 B, T. A. 264.

81. ~—— Compensation not paid

Salary credited on books of employer
and immediately available but not drawn
held returnable as income though not
drawn, Schoenheit v. Lucas (C. C. A.
1930) 44 F.(2d) 476.

Full salary of employee held taxable
though part was not drawn but was
donated to employer as reimbursement
for loss on contract assigned to employee
as payment for stock. Burns v. Commis-
sioner of Internal Revenue (C. C. A. Fla.
1928) 31 F.(2d) 399, certiorarl denied

(1929) 50 8. Ct. 25, 280 U. 8. 564, 74 L. Ed.
618.

Where employee bound himself to in-
vest two-thirds of his share of corpora-
tion's profit in its capital stock, which
during term of his employment was to be
held in trust., and marketability of his
stock interest was restricted by terms of
trust, such share of corporation’s profits
must be treated, for income tax purposes,
as employee’'s income for year in which
purchase was made. Rodrigues v. Ed-
wards (C. C. A. N. Y. 1930) 40 F.(2d) 408,
affirming (D. C. 1929) 33 F.(2d) 1003.

Salary of solvent corporation officer is

income though not drawn. 25 B. T. A.
1103.

Salary credited on books of a corpora-
tion but not drawn by petitioners’ dece-
dent, held to be properly included in tax-

able net income of decedent. 14 B. T. A.
33.

Amount credited on one corporation’s
books and notes given by another corpora-
tion for salary of president of both did
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hot constitute taxable income In excess of
Aggregute amonnt actually preceived by
president in eash In view of Anancial con-
dition of corporations. 18 B, T. A. 650,

Salary credited on books of corporation
is not taxable unless it is available for
use of employee, 1 B. T, A. 760. To sub-
stantially the same offect, sce 2 B. T. A.
68, 549, 552; 4 B. T. A. 45; 9 B. T, A.
1404, And salaries credited on books and
not drawn during tax year have been held
not constructively received. 2 B. T, A.
833, 979, 1221, To substantially same ef-
fect, see 2 B, T. A. 233, 549.

Salary credited by but not received by
taxpayer, as officer of corporation which
was able to pay, the receipt being entire-
Iy within his own control, is constructive-
ly received. 3 B. T. A. 231, 237.

Salary credited on corporate books but
not drawn held income in absence of
proof that officer was on cash basis. 3 B.
T. A. 683,

Where net income of individual com-
puted on pereentage of gross sales, arbi-
trary addition of sum, as ealary, which

was not paid, held erronecus. 5 B. T, A.
1242,

Right to compensation for years prior
to March 1, 1913, to be paid when finan-
cial condition permitted, was contingent
and was income to officers on cash basis
in year of receipt. 6 B. T. A. 1048,

Amount included in income ag salary
held not reccived and not taxable. 9 B. T.
A. 1116.

62. ——— Amounts subsequently returned

Where earnings of corporation were dig-
‘~bnted to stockholders in proportion to
eir stock holdings under agreement,
sabsequently reduced to writing, that
they would be refunded if additional war
and evcess profits taxes were assessed,
and government refused to allow them to
be deducted as salaries and assessed such
additional taxes, necessitating refund by
stockholder, amount refunded +—as not
“income” to the stockholder, and she was
entitled to refund of tax paid thereon,

Fakins v. U. 8. (D. C. N. Y. 1930) 36 F.
(2d) 961,

53.

Money received by taxpayer from steel
company for disposing of slag held prop-
erly included as part of taxpayer's “gross
income,” notwithstanding such money was
to be expended in research to find market
for materials. Standard Slag Co. v. Com-

Expense items
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missioner of Internal Revenue (1933) 63 F.
(2d) 820, 62 App. D. C, 8.

Amounts paid taxpayer in partial re-
imbursement for truveling cxpenses held

not compensation to be included in gross
Income. 5 B. 1. A. 096,

Antounts paid employee hald not com-
pensation but reimbursements for expend-
itures. 5 B. T. A. 1039,

Notwithstanding fact that items of sal-
ary and interest were charged as expens
items and taken as expense deductions,
without his knowledge, in estate-tax re-
turus, petitioner is not liable for income
tax on such items when it ig clearly shown

that he did not in fact receive that money,
22 B. T. A. 535,

Expenses of a corporation for operation
and maintenance of a yacht owned by the
corporation claimed as a deduction by the
ecorporation and disallowed by the re-
spondent were not properly added to the
personal income of the president of th
corporation. 20 B, T, A, 919, '

Personal withdrawals charged as ex-
penses  In  computing business income
should be included in individual return
as income from salaries. 2 B. T. A, 1087.

84. Gains on sales or exchanges—In gen-
eral

The gain or profit from sales of corpo-
rate stock or other personal property
which are taxable as income are not lim-
ited to those sales by one engaged in buy-
ing and selling as a business but include
also the gains from an isolated sale by
an individual owner. Merchants’ Loan
& Truest Co. v. Smictanka (I11. 1921) 41
S. Ct. 58, 255 U. 8. 3509, 65 L. Eg. 751, 15
A. L. R, 1305. Seemingly to ¢.. “.nirary,
see Brewster v. Waleh (D, C. Conn, 1920)
268 It 207, r versed .., part and 27 :meq
in part (17 431 §. Ct. 302, 255 1. .. 536,
60 L .o W00,

Gy n or profit resulting from sale of
one’'s stock in corporation, along with
holdings of other stockholders, is taxable
as income. Noel v. Parrott (C. C. A. Va.
1926) 15 F.(2d) G669, certiorart denied
(1927) 47 8. Ct. 457, 273 U. 8. 754, 71 L.
Ed. 8735,

In U. 8. v Cedarburg Milk Co. (D. C.
Wis. 1022) 288 F. 996, it was held that
where corporation, on a sale or other dis-
position of the broperty, made a gain, the
taxability of such gain was not to be
avoided on the theory that its property
became merged with the property of an-
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cther corporation, and it was immaterial
that part of the consideration was In cor-
porate stock of the vendee, and that un-
der state law no right existed to stipu-
late for part of the consideration in cor-
crate stock.

Gaiu from conveyance of property for
stock of family corporation, which had
no market value, held not taxable “in-
come.” Rourn v. MeLaughlin (D. C. Cal.
1927) 19 Fa2d) 148,

Protit derived by taxpayers from sale
of land to ¢ity for public use held not ex-
empt from federal income tax. IFullilove
v. U. 8. (C. C. A, La. 1934) 71 F.(2d) 852,

Proceeds from sale of stock of affiliated
company in excess of price pald for as-
sets of sueh company held not ‘“taxable

gain."”  United Drug Co. v. Nichols (D.
C. Mass. 1927) 21 F.{(2d) 160. To¢ the

same cffecy, see § B. T. A. 520, 529, 1202,

The plaintiff acquired an interest in the
assets of a copartnership for an agreed
sum, sold that interest to a corporation
for shares of stock, and sold said shares
for more than amount paid for interest in
the copartunership., The excess held to be
a gain an! taxable as income. PBeuts v.
U. 8. (1926) 62 Ct. Cl. 1, certiorari denied
(1927) 47 8. Ct. 475, 273 U. 8. 762, 71 L.
Ed. 879.

Income from sale of stock dividend is
profit derived from sale of stock within
facome-tax law. Chapman v. U. 8. (1927)
63 Ct. Cl. 106, certiorari denied (1927) 48
8. Ct. 18, 270 U. S, 524, 72 L. Ed. 406.

y 42

It is matter of common knowledge that
under federal income tax act an income
tax was l!evied on gains derived from
purchases and sales of intangible person-
alty, such as corporate stock, by one not
engaged in such dealings as business,
and that right so to do was asserted by
revenue officers of United States. Trefry
v. Putnam (1917) 116 N. E. 904, 227 Mass.

§22, L. R. A. 1917F, 806.

Income from sale of stock to corpora-
tion in liquidation held taxable under
section 900 et scq. of this title, not under
this section. 20 B. T. A. 8066, aff without
reference to this point Phelps v. Commis-
sioner of Internal Reveuue (C. C. A. 1931)
54 F.(2d) 289, cert den (1932) 52 8. Ct. 458,
285 U. 8. 558, 76 L. Ed. 94G.

Owners agreement for sale of half of
amusement corporation's stock held sale,
resulting in taxable ‘‘gain,” notwith-
standing collateral agreement and pledge
of stock to secure price, Clemmons v.

INTERNAL REVENTR

™t 26, § 22

Commissioner of Internal Revenue {(C. C.
A, 1932) 64 I.(24) 209.

Transaction purseant to written con.
tract involving transfer of common stock
of corporation to trustee, where by stock-
holders recrived cash and prefe:red stock
in :iew corporation, held to disclose tax-
able profits, Wright v. Commissioner of
Internal Revenue (C. C. A. 1931) 50 F.(24)
727, affirming 19 B. T. A. 541, certiorari
desied (1931) 52 8. Ct. 32, 284 U. 8. 652,
76 L. Fd. 9558.

Letter authorizing bank to sell writer’'s
securities, purchase Treasury certificates,
and repurchase same securities with pro-
ceeds of male of certificates, contemplated
sale of securities within incecme tax law.
Stimpson ¥. Commissioner of Internal
Revenue (C. C. A. 1932) 65 F.(2d) 815,
cert den (1932) 52 S. Ct. 579, 286 U. 8. 555,
76 L. Ed. 1289.

Husband and wife who acquired farm
as partners, and thereafter organized
corporation controlled by themselves to
which they sold farm at loss, could not
deduct loss from income. Labrot v. Bur-
net (1932) 57 W.(2d) 413, 61 App. D. C. 47.

Transaction whereby employees receiv-
ed corporation’s stock under contract al-
lowing credits on purchase piice equiva-
lent to dividends held not sale, as regards
tax. Alger-Sullivan Lumber Co. v. Com-
missioner of Iaternal Revenue (C. C. A.
1032) 57 F.(2d) 3.

Value at time of testator’s death is ba-
sis for ascertainment of gain or loss on
sale by devisce of real estate in determin-
ing tax. MecCann v. U. 8. (Ct. CL 1931)
48 F.(2d4) 446.

Profits from payment of installinent
notes for price of mining property at ma-
turity constitute taxable income. Xos-
merl v. Commissioner of Internal Rev-
enue (C. C. A, 1928) 25 F.(2d) 87.

Profits from sale of corporation stock
for more than its cost to sellers are tax-

able. Kerr v. Bowers (D. C. N. Y. 1931)
48 F.(2d) 227,

Income received by corporation from
shares of new company exceeding cost of
property exchanged held not exempt un-
der statute exempting security holders
receiving substituted securities on reor-
ganization. Insurance & Title Guarantee
Co. v. Commissioner of Internal Revenue
(C. C. A, 1929) 36 F.(2d) 842, certiorari

denied (1930) 50 B. Ct. 352, 281 U. S. 748,
7t L. Ed. 1160,
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{nterest in contract for purchase of
land which was sold at profit by admin-
istratrix in New Jersey was real estate,
80 that profit should not be included in
determining admintstratrix’s income tax
liability, in view of ruling by Court of
Chancery of New Jersey. Radin v. Com-
missioner of Internal Revenue (C. C. A.
1929) 33 F.(2d) 39.

Taxpayer, selling stock in considera-
tion of annual payments contingent on
iron ore received, held entitled to return
of capital investment before paying in-
come tax based on conjectural market
value of annual payments. Burnet v. Lo-
gan (1931) 51 S. Ct. 650, 283 U. S. 404, 75
L. Ed. 1143, aff (C. C. A. 1930) 42 F.(24)
193; Burnet v. Bruce (1931) 51 8. Ct. 550,
288 U. 8. 404, 75 L. Bd. 1143, aff [C. C. A.
1930) 42 P.(2d) 197.

Evidence held insufficient to support
finding that transactfon under which cor-
poration sold stock to shareholders in-
volved tax-producing dividends, Taplin
v. Commisgioner of Internal Revenue (C.
C. A 1930) 41 F.(2d) 454.

Principal stockholder's purchase of
realty from corporation for less than its
actual value did not result in taxable
gain or profit growing out of his interest
In property; such interest not being cap-
ital interest. Commissioner of Internal
Revenue v. Van Vorst (C. C. A. 1932) 6O
F.(2d) 61T

.

Stockholder's mere Interest in corpora-
tion’s assets does not make taxable in-
come out of excess value of properiy pur-
chased from corporation by bim for less
than fts actual value. Commissioner of
Internal Revenue v. Van Vorst (C. C. A,
1932) 59 F.(2d) 677,

Sum which vendor of newspaper busi-
ness paild to purchaser to cover unearned
part of prepaid subscriptions held not
part of purchaser's taxable income. Kv-
ansville Courier v. Commissioner of To-
ternal Revenue (C. C. A. 1932) 62 F.(2¢)
232, rev 21 B. T. A. 862,

Purported written lease of motor baa
line with option to purchase held cop.
ditional sale for purpose of determi- irg
profits taxable as income, Watsca v,
Commissioner of Internai Revenue (. C.
A.-1932) 62 ¥.(2d) 33.

Evidence held to show that taxpayer
s80ld property involved directly to corpo-
ration to which lease could bhe assigned
80 as to be subject to tax on profiis from
sale, and not that he transferred it to an-
other corporation which in turu sols it to

INTERNAL REVENUR

©On. 3

former corporation, Petitfils v, Commisg-
sioner of Internal Revenue (C. C. A.
1933) 64 F.(2d) 300,

Facts, held to establish that bank
stockholder received for his stock new
Stock In trust company “in connection
with merger” of bank with trust com-
pany, and that transaction was not “gale’’
for income tax purposes, notwithstand-
ing transaction was made to comply with
local statute prohibiting bank's issuing
new stock except for cash. American Se-
curity & Trust Co. v. Tait (D. C. Md.
1933) 5 F. Supp. 337.

Profits arising from sale of realty to
city, which realty was subsequently do-
nated to goverament for air port, held
subject to income taxes notwithstanding
price was agreed on through arbitration
because of imminence of expropriation
proceedings. Fullilove v. U, S. (D, C. La.
1934) 7 F. Supp. 468.

Method of computing profit made on

sale of margin stock determined. 22 RB.
T. A. 149,

Sales of stock shall be charzed against
earllest purchases of such stock where
identity of lots cannot be determined.
22 B. T. A. 910.

When notes are received as part pay-
ment for property sold and vendor at
once disposes of such notes at discount,
only the proceeds thereof should be in-

cluded in computation of gross income.
22 B. T. A. 1254,

Commissloner did not err in including
evidences of Indebtedness at face value in

computing gain from sales of real estate.
24 B. T. A, 98

Upon transfer of property held in joint
venture, with distribution of resulting
proceeds taxable transaction occurs upon
which gain or loss should be computed,
even though joint adventurers remain

liable on their purchase money mortgage.
2 B. T. A 1147,

Gain realized on ssnle of property, part
#f wlich was *- pe held in trust for de-
cederiL s widow until her death or remar-
riage;, and purt aatil child attained his
wajority, Iv not distributive income and
is laxzble to fiduelary and not to widow
an’ relaor child. 23 B. T. A, 1003,

Upon ev.dence held that petitioner ig-
8ued its cntire stock to investment trust
as part paymeut fo: certain real proper-
ty, that there was no resulting trust in
favsr of investment trust, and that upon
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subsequent sale of property, profit was
taxable to petitloner. 23 B. T. A, 70T,

Sale held to have been made by peti-
tioner personally and not as agent of a
corporation to which he had pretended to
transfer business, and held to represent
gain to him. 2¢ B. T. A, 1090.

Petitioner directing that notes and
mortgage covering balance of purchase
price above cash for farm be made pay-
able and delivered to daughter, held nev-
ertheless chargeable with total profits
from sale. 15 B. T. A. 638, petition dism
Rogers v. Commissioner of Internal Reve-
nue (C. C. A. 1030) 41 F.(24) 1012,

For purpose of determining taxabla
gain or loss, cost to widow selling prop-
erty, acquired as tenants by entiretles,
was ‘original purchase price plus ex-
penditures for improvements by dece-
dent. 16 B, T. A. 477.

Returnable containers held to pass by

sale 8o that gross payment is part of
seller's income. 25 B. T. A. 870.
Where taxpayer 1In selling cement

charged customers for bags at fixed price
agreeing to redeem them at same price,
there was sale of bags. La Salle Cement
Co. v. Commissioner of Internal Revenue
(C. C. A. 1932) 59 F.(2d) 361, mod 10 B. T,
A. 808, cert den (1932) 53 S. Ct. 79, 287 U.
S. 624, 77 L. Ed. 512.

Where petitioner received shares of its
capital stock as initial payment upon in-
stallment sale of real estate, it realized
no gain. 25 B. T. A, 041,

Transfer of stock back to corporation
held to result in gain. Warner v. Com-
missioner of Internal Revenue (C. C. A.
1933) 66 F.(2d) 407, aff 27 B. T. A. 39.

Sale of assets of corporation held direct
and not through tbhird person for purpose
of computing profit. 27 B. T. A, 120.

Sale in 1920 of trust certiflcates in fund
consisting of stock and its accumulating
dividends, where taxpayer has no control
over frust res, at price in excess of cost,
results in tax upon such excess as profit
in 1920, not as part profit in 1920 and
part dividends for earlier years. 1 B, 1.
A, 127,

Where syndicate advanced funds to
purchase property of corporation which
was transferred to another corporation
for cash and stock, each member realiz-
ed profit to extent of difference between
amount advanced and amount rtaceived.
1 B, T. A. 573.
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Except to extent of interest and costy,
taxpayer who foreclosed purchase money
mortgage, and bid in property, decired

no taxable gain. 1 B. T. A. 706; 2 B. T.
A. 359,

Stockholdurs held to have realized gain
on stock transferred to new corporation
for cash which was subject to normal and
surtax rates under Act 1916 where
amount received and dividend from old
corporation were used to buy stock in
new corporation. 2 B. T. A, 777.

Where real estate is sold for part cash,
and purchaser In same year turns prop-
erty back to vendor, cash payment con-
stitutes taxable income of vendor. 8 B.
T. A. 331.

Assignment to stockholders by ecorpo-
ration of contract for purchase of ofl
leases, and subsequent transfer of leases,
in exchange for stock, held not a loan but
an investment upon which stockholders
reallized gain to extent of difference be-
tween advances and fair market value of
stock. 3 B. T. A. 63

Proceeds of sale of asset the cost of
which had been charged to expense held

properly inciuded in income., 4 B. T. A.
31. ’ i
{

Where allied corporrtions not aﬂlliat-'
ed, sale of stock Ly «ne to the other at

inflated value results in taxable income.
4 B. T. A. 753.

Increase in value of property prior to
1013, realized upon subsequen‘ sale, not
taxable income. 4 B. T. A. 837.

Gain upon sale of goods in ordinary
course of business in the United States is
gross income under Act 1918, irrespective
of where the increment in value has its
situs. § B. T. A. 402

Sale by one member of affiliated group
of stock in another member is a sale by

the group of its own capital stock. 5 B.
T. A, 402,

Where corporation acquires, at book
value, stock of affiliated corporation, and
thereafter sells it at book value, no gain
or loss is recalized by affiliated group. §
B, T. A. 537.

Gain on sale properly included in gross
income, though proceeds garnisheed and
constructive trust was sought to be im-
pressed thereon. & B. T. A. 606.

Sale held completed and Income there-
from received and not incomplete because
agents of Commissioner served notice of
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assessment and demand for taxes and no-
tice of statutory lien. 5 B. T. A. 1078.

Increase in accounts rececivable at end
of year, resulting from installment sales
within Yyear, represents earned income,
and additions to reserve for cxpense of
collections and estimated portion of ac-
counts which may not be collected are
not deductible as unrealized profits. ¢ B.
T. A, 285,

Conveyance held a gift and not a sale
from which taxpayer derived profit. 6
B. T. A. 58. :

A life tenant is not taxable on gain on
sale of fee simple. 8 B. T. A. 138.

Inclusion of profits from sale of inter-

est in a railroad, approved. 7 B. T. A,
950.

The Commissloner’s determination that
certain stock transactions resulted in

profitable sales approved. 8 B. T. A.
1011,

BExchange of property for stock though
all of the stockholders entered into an
agreement restricting sale, held to give
rise to taxable income. Newman v. Com-
,missioner of Internal Revenue (C. C. A.
1930) 40 F.(2d) 225, aff 10 B. T. A. 158, reh
den (C. C. A. 1030) 41 F.(2d) 743, cert den
(1930) 51 8. Ct. 33, 282 U. . 838, 75 L. Ed.
760.

Net profit from sale of assets held tax-
able income. 10 B, T. A, 1213.

Payment under contract to sell cer-
tain land which was subject to contin-

gencies held not taxable income. 10 B. T.
A, 1381,

In absence of proot of value on March
1, 1913, the whole of payment for assign-
ment of patents and right to icvention
held not to be taxable income. Saunders
v, Commissioner of Internal Revenue {C.
C. A. 1928) 29 F.(2d) 834, rev 11 B. T. A.
201,

Corporation held not to have evaded
liability for tax on profit from sale. 298
B. T. A. 1067.

‘Where corporation sold part of assets
and amount received therefor was paid
directly to two stockholders owning all
of stock except single qualifying share,
held that transaction was sale by corpo-
ration and profit realized, if any, was an
element of its gross income. 23 B. T, A.
24.

Transaction held not to amount to sale.
30 B. T. A, 659.

>4

A transactlon purporting to be s ssle -
of stock with an option to buy back held,
under all the circumstances, not to »
loan bui a gale, the gain being taxable.
30 B, T. A. 433. :

55, ——— Difference between cost and sale
price

Under Income Tax Act 1916, § 2 (a) (re-
bealed), the difference between the market
value of stock, on March 1, 1913, made the
basis for determining gain by section 2(e)
(repealed), and the price for which it was
sold, was “income.” Merchants’ Loan &
Trust Co. v. Smietanka (11, 1821) 41 8.

Ct. 386, 255 U. S. 509, 65 L. Bd. 751, 15 A.
L. R. 1305,

Taxable income under the Act of. 1916,
includes the gaim derived from the sale of
personal property which has appreciated
in value during a series of years over its
market value on March 1, 1913, if acquired
before that date. FEldorado Coal, ete., Co.
v. Mager (Ill, 1921) 255 U. §. 522, 41 8.
Ct. 390, 65 L.Ed. 757; Goodrich v. Ed-

wards (N. Y. 1921) 255 U. §. 527, 41 §. Ct.
390, 65 L. Bd. 758. .

However it is only where, and to the
extent that, a gain over the original in-
vestment is realized upon a sale of prop-
erty acquired before March 1, 1913, and
worth less on that date than when ac-
quired, that there can be any taxable in-
come arising out of such sale. Goodrieh.
v. Edwards (N. Y. 1921) 255 U. 8.:527, 41
S. Ct. 390, 65 L. REd. 78; Walsh v. Brew-
ster (Conn. 1921) 255 U. 8. 536, 41 8. Ct.
302, 65 L. Ed. 762, reversing in part and
affirming in part (D. C. 1920) 268 ¥, 207.

Where new corporation was organized
to take over assets and assume liabilities
of old corporation and acquired stock of
old corporation by issuance of stock in
New corporation, the difference between
the cost of stock in old corporation angd
value of stock in new corporation, held
taxable as “income’” under Act Sept. 8,
1916, §§ 1, 2 (repealed). Marr v. U. S.
(1925) 45 8. Ct. 575, 268 U. §. 536, 69 L.
Ed. 1079, affirming (1923) 58 Ct. CL 658.

Stock bequeathed to taxpayer passes
on date of an agreement whereby regular
distribution of estate is anticipated, and
profit on sale is figured on value at that
date. Matthiessen v. U. S. (1928) 65 Ct.
Cl. 484, certiorari denied (1928) 49 8. Ct.
13, 278 U. S. 609, 73 L. Ed. 609,

Realty must be purchased and sold for
cash at advance over purchase price and
expenses to create taxable profit. Hinke}
v. Motter (D. C. Kan. 1930) 39 F.(2d) 159,
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sppeal dismissed by consent (C. C. A.
1030) 42 P.(2d) 1018,

Stockholders held to have realized tax-
able gains from sale of their stock in cor-
poration for cash in excess of its cost to
them, though government officinls, imme-
diately on completion of sale, served
stockholders with notices of lien for tax-
es and impounded the money. Kerr v,
Bowers (C. C. A. N. Y. 1933) 66 F.(2d)
419, aff (D. C. 1931) 48 F.(2d) 227, cert den
(1934) 54 S. Ct. 440, 201 U. 8. 663, 78 L.
Ed. 1054.

Realty corporation selling 1land to
stockholder realized taxable gain on in-
itial payment, notwithstanding such pay-
ment was made with corporation’s own
stock, Commissioner of Internal Revenue
v. Boea Ceiga Development Co. (C. C. A.
1033) 66 F.(2d) 1004,

Subsidiary member of affiliated corpo-
rate group received taxable income in
amount of difference between sum it paid
nonuiembers for stock of its parent cor-
poration, which owned all of such subsid-
iary's stock, and higher price for which
it sold former stock to other nonmembers
of group. Commissioner of Internal Rev-
enue v. General Gas & Eleetric Corpora-
tion (C. C. A. 1934) 72 F.(2d) 364.

Internal Revenue Commissioner proper-
ly took differcnce between amount paid
by subsidiary member of affiliated corpo-
rate group for stock of its parent corpo-
ration and higher priee, for which it sold
such stock, as income of such subsidiary
in computing its net income and net tax-
able income of other affiliates. Commis-
sioner of Internal Revenue v, General Gas
& Electric Co. (C. C. A. 1934) 72 F.(24)
364.

Where corporation transferred realty to
president who reconveyed property to
third party at substantial increase in
price and distributed profits to other
stockholders under declaration of trust,
profit from sale of realty, including profit
from second sale, held taxable to corpora-
tion, 8. A. MacQueen Co. v. Commission-
er of Internal Revenue (C. C. A. 1934) 67
F.(2d) 8i7.

Where $40,000 was subscribed to stock
in new bank, $10,000 of which was to be
paid for good will in existing bank, which
transferred assets having net worth of
$31,386, difference of $8,614 was taxable
income of existing bank, though paid to
two persons owning all of existing bank's
shares. Garrison Bros. State Bank v.
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Commissioner of Internal Revenue (C. C.
A, 1043) 67 F.(2d) 486,

Difference between face value of notes
and bonds and amount for which issning
corporation purchased and retired them
held taxable as income. Commissioner of
Internal Revenue v, Coastwise Transp.
Corpoiation (C, C. A. 1932) 62 ¥.(2d) :332.

Difference between total collections from
sales and total expenses of business con-
stitutes taxable income. 1 B. T. A. T72.

Where property is purchased for less
than its value, gain or loss is realized
not upon purchase but only upon subse-

quent sale or disposition. 4 B. T. A,
266, 269.

Difference between issue price of bonds
and price at which corporation bought
them held income to corporation. 28 B.
T. A. 348.

‘Where corporation paid debts with an-
other corporation's stock, difference be-
tween cost of stock and amount of debts
held taxable gain, 27 B. T. A. 346.

56. Profit from sale of public securities

Marland v. United States (Ct. ClL. 18931,
53 F.(24) 907, aff on reh (1933) 3 F.Supp.
611, cert den (1933) 54 S. Ct. 74, 290 U. 8.
658, 78 L. BEd. 570.

Big Lake Oil Co. v. Heiner (D. C. Pa.
1932) 2 F. Supp. 41, aff without op (C. C.
A, 1933) 67 F.(2d) 985.

Profits on sale of state or municipal
securities constitute ‘‘gains, profits, and
income” from sales or dealings in prop-
erty within statute, and hence are tax-
able. Willcuts v. Bunn (Minn. 1931) 51
S. Ct. 125, 282 U. 8. 216, 75 L. Ed. 304, rev
(C. C. A, 1929) 35 F.(2d) 29, which aff (D.
C. 1928) 29 F.(24) 132.

Profit derived from sale or exchange of
securities representing the obligations of
a State is taxable. 23 B. T. A. 736.

Transactions entered into between pe-
titioner and bank held to be sales result-
ing in taxable profit except in case of mu-
nicipal securitiesx, 19 B. T. A. 1059,

5%7. =——— Deferred payments

Though property has been sold at a
profit deferred payments which are not
represented by notes or secured in any
way are not income subject to taxation.

U. 8. v. Christine Oil, etc., Co. (D. C. La.
1920) 269 F. 458.

Where fair market value of 45 per cent.
of face amount of notes received by tax-
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payer in part payment of stock sold was
attributable to notes, for income tax pur-
poses, in fiacal year in which notes were
received, the excess over such fair market
value received on notes falling due in sub-
sequent years constituted taxable “in-
come" as against contention that no part
of annual deferred payments could be con-
sidered income until full amount of cost
of stock sold had been received. Wells
Amusement Co., Inc, v. Commissioner of

Internal Revenue (C. C. A, 1034) 70 F.(24)
208,

58, =— Exchange of property

Exchange of stock in one distinct cor-
poration for stock in another is an ex-
change of property, and any gain real-
ized 18 Income and taxable as such. Noll
v. U. 8 (1925) 61 Ct. Cl. 180, certiorari
denled (1926) 46 8. Ct. 350, 270 U. 8. 649,
70 L. Bd. 780.

Galn from exchange of stock in Michi-
gan corporation for that of South Dakota
corporation held taxable income. Weis
v. U. 8. (1927) 63 C. Cl. 1.

Circumstances held not to authorize dis-
regarding corporate form of corporation
owned by estate in computing income tax
of corporation, including transaction in-
volving exchange of stock in another cor-
poration and stock dividends. Burnet v.
Commonwealth Improvement (1932) 53 S.
Ct. 198, 287 U. 8. 415, 77 L. Ed. 399, rev (C.
C. A. 1932) 57 F.(2d) 47, which reversed 20
B. T. A. 1189,

Where stockholder, when exchanging
stock for other assets, agreed to pay cor-
poration’s obligations, there was no taxa-
ble profit, since cost, plus liability on obli-
gations, exceeded value of assets received
in exchange. Duffin v, Lucas (C. C. A. Ky.
1932) 55 F.(2d) 786, cert den (1932) 53 S.
Ct. 14, 287 U. 8. 611, 77 L. Ed. 531,

Where corporation organized new com-
pany, difference between cost of property
transferred to new company and value of
shares received in return constituted tax-
able income. Insurance & Title Guarantee
Co. v. Commissioner of Internal Revenue
(C. C. A, 1929) 36 F.(2d) 842, certiorari de-
nied (1930) 50 S. Ct. 352, 281 U. S. 748, 74
L. Ed. 1160,

Exchange of stock of corporation for
interest in o0il royalty contract covering
same property in which corporation had
interest held taxable. Wildschutz v. Com-
missioner of Internal Revenue (C. C. A.
1932) 60 F.(2d) 869.
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~ Transaction whereby petitioner disposed
of subatantially all physical properties in
exchange for stock and securities subsg-
quently distributed to stockholders, .con-
stituted exchange of property for other
property having readily realizable market
value resulting in gain, 14 B. T. A, 658,

Sales to friends and acquaintences do
not create market value as respects 1lia-
bility for income tax on stock received

in exchange. Clarke v. Welch (D. C. Cal.
1830) 46 F.(2d) 563,

Opinion testimony in respect to value of
oll stock received in exchange was enti-
tled to consideration in determining lia-
bility for income tax. Clarke v. Welch
(D. C. Cal, 1930) 46 ¥.(2d) 563.

Bvidence held insufficient to establsh
that oil stock received in exchange had
readily realizable market value as respect-
ed lability for income tax. Clarke v.
Welch (D. C. Cal. 1830) 46 F.(2d) 568.

59. Rents, royalties and bhonuses

Royalties recelved from coal mining
lessee held taxable income in hands of
legatee. Rosenberger v. McCaughn (D. C.
Pa. 1927) 20 F.(2d) 139, aff (C. C. A. 1928)
25 F.(2d) 699, cert den (1928) 49 8. Ct. 10,
278 U. 8. 604, 73 L. Ed. 532,

In relation to producing mining prop-
erties, royalties are only “income” with-
in revenue laws to extent that they ex-’
ceed allowance for depletion. Merle-
Smith v. Commissioner of Internal Reve-
nue (C. C. A. N. Y, 1930) 42 F.(24) 837,
certiorari denied (1931) 51 8. Ct. 182, 282
U. S. 897, 75 L. EA. 7091,

Royalties received by lessor under oil
and gas lease cannot be considered “capi-
tal gain” for tax purposes. Ferguson v.
Commissioner of Internal Revenue (C. C.
A. 1930) 45 F.(2d) 573, rev 20 B. T. A_ 130.

Proceeds of sales of oil received as TOy-
alties held taxable as income and not as
capital gailn arising from sale of capital
assets. Alexander v. King (C. C. A. Ok
1930) 46 F.(2d) 235, reversing (D. C. 1929)
38 F.(2d) 256, certiorari demied (1931) 51
S. Ct. 492, 283 U. S. 845, 75 L. Ed. 1455.

Owners of oil-producing land did not
become owners of oil until reduction
thereof to possession, as regards taxation
of royalties. Alexander v. King (C. C. A.
Okl. 1931) 46 F.(2d4) 235, reversing (D. C
1929) 38 F.(2d) 256, certiorari denied (1931)
51 8, Ct. 492, 283 U. 8. 845, 75 L. Ea. 1455,

Minor Indian allottee's ofl royrlties and
bonus for extending lease on lands freed
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from restrictions held subject to income
taxes, Bagby v. U, 8. (C. ¢ A, Okl 19382)
00 F.(2d) 80, aft (D. C. 1981) 63 F.(2d)

Lease reserving royalties based on
quantity of ore mined creates relation of
landlord and tenant; royalties are ruats
and not purchase price of ore sold. 2 B.
T. A. 875.

Royalties reccived after March 1, 1913,
for ore mined, removed, and stockpiled
prior to March 1, 1913, are choses in ac-
tion due lessor prior to that date, and
are not taxable income. 2 B. T. A. 875.

Royalties recelved under provisions of
long-term lease of ore lands held income
and not payments on account of corpus
of ‘estate, character of royalties not be-
ing altered by reason of having been ob-
taine@ through bequest or inheritance,
22 B. T. A. 1400.

Price paid for right to use secret proe-
ess held royalty for license, not proceeds
of sale, and accordingly taxable ag in-
come. Kaltenbach v. U, B, (1828) 66 Ct.
Cl, 570.

Royalty payments under coal leases, ex-
ecuted before adoption of income tax
amendment, held taxable as income, not-
withstanding claim that leases passed title
to minerals in place. Bankers’ Pocahontas
Coal Co. v. Burnet (1932) 53 8. Ct. 150, 287
U. 8. 308, 77 L. Ed. 325, aff (C. C. A, 1932)
99 F.(2d) 626, which modified 18 B. T. A.
901, motion den (1933) 53 S. Ct. 789, fol-
lowed without opinion Strothers v. Burnet
(1932) 53 S. Ct. 152, 287 U. 8. 314, 77 L.
Ed. 330, aft (C. C. A, 1932) 55 F.(2d) 626,
which modified 18 B. T, A. 901, motion den
(1033) 53 8. Ct. 789.

Bonus and royalties received by lessor
of oil lease, after deductions allowed by
taxing act, held taxable income of lessor.
Murphy Oil Co. v. Burnet (1932) 53 8. Ct.
161, 287 U. S. 299, 77 L. Ed. 318, aff (C. C.
A. 1932) & F.(2d) 17, which mod 15 B. T.
A. 1195,

For tax purposes, royalty paid for oil
and gas lease is “income from land,” not
“income from sale of capital assets.”
Ferguson v. Commissioner of Internal
Revenue (C. C. A. 1932) 59 F.(2d) 891,

‘Where express consideration in con-
tracts assigning oil leases was stated sum
in cash, plus additional stated sum paya-
ble out of portion of oil and gas produced,
such deferred payments or “overriding
royalties” paid in taxable year to assignor
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leasees held properly Included in gross in
come in agsignee corporation’s tax en,
Comar Ol Co. v. Burnet (C. C. A. 1988) 86
F'.(2d) 963, cert den (1938) 54 8. Ct. 60, 290

U. 8. 652, 718 L, Ed. 585,

Income received by lesgor from ofl and
08 lease, whether by way of initial bopgs
or as royalties on oil and gas subsequent-
ly produced by lessee, is tuxalle as ordi-
pary income, not as gain from sgle of cap-
ital assets. Pitman v, Commissioner of
Internal Revenue (C. C. A. 1933) 64 ¥.(2d)
740, rev 24 B. T. A. 244.

Where the decedents did not own, re-
ceive or control any part of certain ofl
royalties, ownership being vested in oth-
ers because of an agreement by which a
law suilt regarding title to the land WAS
compromised, it is held that the amount of
such royalties waa improperly included 1n

gross income by the respondent. 16 B. T.
A. 1390.

Royalties paid lessor under coal lease
held in part taxable as income, though
entire royalties did not equal value . of
coal in place on March 1, 1913. Smalts v.
McCaughn (D. C. Pa. 1933) 5 F. Supp.
204.

Right to receive oil royalties ag part of
consideration of sale held not to be con-
sidered as part of consideration for in-
come tax purposes until royalties be ac-
tually received. 28 B. T. A. 988,

Rents received under 99-year coal lease
held taxable income in part. Rosenberg-

er v. McCaughn (C, C. A. Pa. 1928) 25 F. )
(2d) 699.

Amount of $1 per acre received by own-
er of fee under lease granting explora-
tion privilege is taxable income, and is
not deductible by lessor as cost to him
of leasehold estate demised. 1 B, T. A.
711.

Right of fee simple owner to lease land
for oil and gas exploration purposes, as
distinguished from value of oil and gas
in place, is not susceptible of valuation
separate from land itself. 1 B. T. A.
1.

‘Where short-term lease provided that
repairs and improvements should be made
at expense of lessee, cost of new heating
plant installed by lessee, held income to
lessor in form of additional rent. 4 B, T.
A, 1129, 1147,

Amount received by lessor, not as rent,
but as consideration and compensation for
entering into a lease, is income to lessor
in year of receipt. 5 B. T. A. 666.
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Rents and royaltles recelved under
ienses of coanl lands constitute gross in-
come, and not proceeds from the sale of a
capital asset. 8 B. T. A. 607.

Entire amount of royalties under pat-
ent licenses is income, 8 B, T, A, 1272,

Payments made to taxpayer of agreed
percentage of rentals, collected by his li-
censgee, for use of invention of which tax-
payer wag part owner, held taxable in-
come to him for year recelved. 24 B, T, A,
0

Action of Commissioner, in holding that
certain rentals paid to wife of a lessor of
property under assignment made by lat-
ter constituted income to husbhband sus-
tanined. Ward v. Commissioner of Internal
Revenue (C. C. A, 1032) 58 F.(2d) 757, aft
22 B, T. A, 352,

Amount of rent received from real estate
held .properly included in gross income.
23 B. T. A, 202.

Amount paid corporation for lease of
property by sole stockholder did not con-
stitute addition to and part of operating
capital rather than income. Nowland
Realty Co. v. Commissioner of Internal
Revenue (C. C. A. 1031) 47 ¥.(2d) 1018.

Where the taxpayer occupies a house
belonging to a family corporatiot under
such circumstances that there is no con-
tract express or implied to pay rent, the
rental value of the house is not taxable
to him as income. Millman v. Commis-
sioner of Internal Revenue (C. C. A. 1934)
71 F.(2d4) 688.

Advance rent is taxable in year received.
13 B. T. A. 1230.

Where it appeared that the evident in-
tent of the parties to a conveyance was
that the decedent and his wife should
have the use of the property free from
rent during their lifetimes, held that the
respondent erred In including in dece-
dent's taxable income $200 per month in
lieu of rent. 14 B. T. A. 33.

Receipts under oil and gas leases held
taxable income, not ‘‘gain from sale of
capital assets.” Berg v. Commissioner of
Internal Revenue (1929) 33 F.(2d) 641, 59
App. D. C. 86, certiorari denied (1929) 50 S.
Ct. 69, 280 U. S. 598, ¢ L. Ed. 644, Com-
pare Ferguson v. Commissioner of In-
ternal Revenue (C. C. A, 1930) 45 F.(24)
573, rev 20 B. T. A. 130.

Transaction involving payment for oil
and gas lease was not ‘‘sale,” but income.
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Burkett v. Commissioner of Internal Rev-
enne (C. C. A, 1929) 81 F.(24) 667, cer-
tiorari denied (1929) 50 8, Ct. 25, 280 U. .8,
565, 74 L. Bd, 619.

Bvidence showed capital stock of lessees
under ofl lease received by taxpayer as
part of consideration for leage had mo
market value so that no gain war realized.
14 B. T. A. 675. This holding was re-
versed (Commissioner of Internal Reve-
nue v. Swenson (C. C. A. 1932) 58 F.(2d)
544) but sustained on a second petition.
Swenson v. Commissioner of Internal Rev-
enue (C. C. A. 1934) 69 ¥.(2d) 280.

Consideration received for an ofl and
gns lease is part of gross income, for in-
come tax purposes, and is not taxable in-
come from sale of capital assets. Hirschi
v. U. S. (1929) 67 Ct. Cl. 637, certiorari
denied (1929) 50 S. Ct. 30, 280 U. 8. 576.
74 L. Bd. 627.

Payment to lessor, which lease recited
was fully earned and shouild not be ap-
plied on rent, held properly treated by
Commissioner as accrued income for year
when lease was executed. Jennings & Co..
Inc. v. Commissioner of Internal Revenuc
(C. C. A. 1932) 59 ¥.(2d) 32.

Lessor of right of way easement whe
transferred easement to lessee’s assignee,
but continued to receive monthly rentals,
retained title to easement and reversion.
a8 regards liability for tax on rentals.
Ward v. Commissioner of Internal Reve-
nue (C. C. A. 1932) 58 F.(2d) 757, order

den cert stayed (1932) 53 S. Ct. 119, 287 U.
8. 657, 77 L. Ed. 567.

Instrument appointing trustee to re-
ceive and disburse monthly rentals under
leases held not to divest lessee of title,to
lease, so as to relieve him from returning
rentals as taxable income after assign-
ment of rents. Ward v. Commissioner of
Internal Revenue (C. C. A, 1932) 58 F.
(2d) 757, order den cert stayed (1932) 53 S.
Ct. 119, 287 U. 8. 637, 77 L. Ed. 567.

Receipts from oil leases, applied by tax-
payer to reimburse oil eompany for cost
of development and operation, pursuant to
development contraet, less proper deduc-
tions, held taxable jncome to taxpayer.

Helvering v, Armstrong (C. C. A. 1934) 69
F.(2d) 370.

Payment by lessee purporting to be for
buildings on leased land held taxable as
bonus paid for leaschold estate. Crile v.
Commissioner of Internal Revenue (C. C.
A. 1932) 55 F.(2d) 804, cert den (1932) 53
8. Ct. 7, 287 U. S. 600, 77 L. Ed. 523.
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Instrument, designated lease, whereby
lesgor, in consideration of stated sum,
rented property so long as oil or gas
ahould be produced in paying quantities,
constituted lease, not sale, and bonus or
royalties recelved thereunder represented
taxable income. Umsted v. Commission-
er of Internal Revenue (C. C, A. 1934) 72
¥.(2d) 328,

Where enrolled half-blood Creek In-
dian's homestead and surplus sallotments
were inherited by full-blood Indian, who,
in 1922, executed approved oil and gas
leases, bonuses received in 1922 for leases
of surplus allotment held taxable to lessor
a8 “income” after proper depletion allow-
ances, but bonuses for leases of homestead
allotment were not taxable. Pitman v,
Commissioner of Internal Revenue (C. C.
A, 1933) 684 F.(2d) 740.

Bonus collected by receiver on leasing
oll and gas property pending litigation to
deterinine title thereto held taxable in-
come for year in which highest state court
affirmed decrce upholding taxpayer's title,
Umsted v. Commissioner of Internal Rev-
enue (C. C. A. 193%4) 72 F.(2d) 328

Initial bonus received by lessor from
oil and gas iease held taxable as ordinary
income. Umsted v. Commissioner of In-

ternal Revenue (C. C. A. 1934) 72 F.(2d)
828.

Whole of bonus received by lessor of ofil
leases held return of capital which was
not taxable, where Commissioner made no
estimate of probable royalties which
would accrue and bonus rececived was less
than capital investment. U. S. v. Sher-
man Development Co. (D. C. W. Va. 1934)
7 F. Supp. 601

Cash bonus paid to corporate lessor of
oil lands by lessee held taxable as “in-
come™ after proper deduction of deple-
tion allowances therefrom. Emerald 0il
Co. v. Commissioner of Internal Revenue
(C. C. A, 1934) 72 F.(2d) 681.

Bonus paid grantor of lease is not a re-
turn of capital any more than are royal-
ties paid thereunder, and is taxable in-
come of grantor. 3 B. T. A. 315; 10 B.
T. A. 332.

Bonusey for oil and gas leases held in
nature of advanced royalties, and were
“income from land” for tax purposes.
Ferguson v. Commissioner of TInternal
Revenue (C. C. A. 1932) 59 F.(2d) 801,

Cash bonus under oil and gas lease cov-
ering land is part of net income from the
property. 25 B. T. A. 686.
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Bonus in consideration of oil lease held
not capital gain. 27 B. T. A. 1264.

Addition of deposit, forfeited by tenant
to income held proper, loss for termina-
tion of lease not being shown. Commis-
sloner of Internal Revenue v. Langwell
Real Estate Corporation (C. C. A. 1831)

47 ¥.(2d) 841. See to same effect 30 B. T.
A. 145,

Owners realized income due to erection

of improvements by lessees. 13 B. T. A.
1169,

Taxpayer keeping books on accrual basis
held not bound to accrue rentals owing

to it which probably would never be paid,
20 B. T. A. 1332.

60. Interest

Corporate bondholder was not liable to
assessment of income tax on interest due
March 1, 1013, payable for the 6 months
ending February 28, 1913, under Act Oct.
3, 1913, § 2A, subd. 1 (repealed). Plant
v. Walsh (D. C. Conn. 1922) 280 F. 722.

Interest on trust fund for permanent
maintenance of cemetery held not part of
Eross or taxable net “income” of seller
of lots. Troost Ave. Cemetery Co. v. U.
S. (D. C. Mo. 1927) 21 F.(2d) 194.

Corporation temporarily waiving inter-
est on advancements held entitled to in-
clude interest notes as invested capital for
income tax purposesr. Mt, Vernon Car

Mfg. Co. v. U. 8. (Ct. CL 1931) 48 F.(2d)
449, following 13 B. T. A. 810

Interest on bank deposits ang profits
from trading in cotton futures, made by
corporation organized as purchasing and
forwarding agent for Russian principal,
held taxable income, where principal re-
imbursed agent for price of goods and
expenses incurred. All Russian Textile
Syndicate, Inc. v. Commissioner of Inter-
ual Revenue (C. C. A. 1933) 62 F.(2d) 614,

cert den (1933) 53 8. Ct. 696, 289 U. §.
752, 77 L. Ed. 1497,

Interest items collected by econsolidated
bank held taxable, where merger agree-
ment specifically omitted accrued interest
in determining capital furnished by merg-
ing bank. Pontiae Commercial & Savings
Bank v. Commissioner of Internal Revenue
(C. C. A. 1930) 41 F.(2d) 602.

Interest collected and paid over by con-
solidated corporation to stockholders of
former corporation as part of merger
agreement is not income. First National

Bank of Kulm v. U, 8. (1928) 65 Ct. Q.
1
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Interest on reparation award made to
taxpayer for property seized by Germany
during war held not taxable income,
where principal and interest amounted
only to value of property when acquired
by taxpayer in 1913, resulting in no real-
ized gain. Drier v. Helvering (1934) 72
F.(2d) 76, 63 App. D. C. 283.

‘Where principal stockholder of corpo-
ration transfers promissory notes to it
without consideration which were taken
into its asscts accounts and increased
book surplus thereof, Interest on such

notes was Income to corporation. 23 B.
T. A. 135.

Interest paid on promissory note given
to corporation in payment for capital

stock is income to corporation. 1 B. T. A,
424,

Discount neither received mnor acerued
within taxable year is not income. 1 B, T.
A. 460, 922, When books are on cash ba-
8is, discount is income when received;
when on accrual basis, it becomes income
as earned. 1 B. T. A, 922; 2 B, T. A. 588
So bank on cash basis realizes no income
from discounting notes with accerued in-
terest, where no part of nctes was paid
within year. % B. T, A, 1137.

Where par alue of stock and interest
on unpaid balances were charged to pur-
chaser and he was credited with cash pay-
ments and dividends, interest beld paid
and taxable, 1 B. T. A. 973.

Interest accrued on dividends credited
to stockholders on books is not income to
corporation. 2 B, T. A. T64.

Taxpayer held not to have realized in-
come from inteiest accrued but not paid
on deferred payments under contract of
sale. 2 B. T. A. 788.

‘Where corporation goes into hands of
receiver and defaults in payment of inter-
est on bonds, interest due but not re-
ceived by taxpayer does not constitute in-
come. 2 B. T. A. 1253.

Accumulated interest received in tax
year on loan made in previous year con-
stitutes income. 3 B. T, A. 1038.

‘Where treasury stock is issued to em-
ployees without consideration, to be paid
for out of dividends, interest charged on
debit balances of accounts is income to
corporation. 3 B. T. A, 1045.

Interest on agreements to purchase stock
held taxable income. 7 B. T. A. 504.

Amount of usurious interest recelved in
excess of losses is taxable and should be
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reported as gross income thongh recov-
erable by payers. 7 B, T. A. 773.

Interest upon obligations of corpora-
tions operating at a loss held not income
of railroad. 8 B, T. A, 225,

Interest which acerued and was paiad
during taxable year held to be income to
recipient. It is immaterial that earnings
of debtor were insufficient to pay such
interest, or that such interest was paid

from funds loaned to debtor by creditor.
17 B. T. A. 962.

Where corporation pays accrued inter-
est on bond subseription payments in
worthiess bonds, it being at that time un-
able to pay interest in cash, recipient of

bonds does not realize taxable income. 22
B. T. A. 380.

Where interest on bonds held by non-
resident alien holders matured during
World War but was not claimed tilk after
war, held that tax payable was measur-
able at statutory rate effective at time of
actual payment. 21 B, T. A. 990.

Interest received by a reorganization
committee held not taxable income of rail-
road. Chicago R. I. & P. Ry. Co. v. Com=:
missioner of Internal Revenue (C. C. A.
1931) 47 F.(2d) 990, rev 13 B. T. A, 988, cert

den (1931) 52 8. Ct. 7, 284 U. 8. @18, 76 L.
Ed. 527.

Where officer and large stoekholder hela
corporation’s promissory notes on which
interest was unpald, and it might have
Bold capital assets to pay interest but did
not, there was no constructive receipt of
interest by noteholder. 16 B. T. A, 1248,

Interest on demand notes {g income
though collection wag not contemplated by-
payee. 27 B. T. A. 135.

Interest realized by the petitioner under
a foreclosure suit instituted by him, in
which he became the purchaser of the

property constitutes taxable income. 20
B. T. A. 900.

Interest allowed In award of Mixed
Claims Commission for personal injuries:
is taxable. 27 B. T. A. 1339.

Interest included In award of Mixed
Claims Commission held taxable income
in year of receipt. 28 B, T. A. 5686,

Interest accrued on unpaid stock sub-
scriptions held taxable income. 13 B. T.
A, 533.

Interest pald to petitioner upon an
award in condemnation by a municipality
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in includable In petitioner's gross income.
80 B. T. A, 1075.

6l. Payments by others for taxpayers
benefit

Where street railway corporation leased
all its property under agreement that les-
see should make payments to itg stock-
holders, held, that amount pald was in-
come of street railway corporation with-
in Act 1913, and subject to taxation as
sech. West End St. Ry. Co. v. Malley
(Mags. 1017) 246 F. 625, 158 C. C. A. 581,
certiorari denied (1018) 38 8. Ct. 423, 246
U. 8. 671, 62 L. Ed. 931.

Under Act Oct. 3, 1913, § 2, G(a) (re-
pealed) divid.uds paid by lessee direct to
stockholders of railroad corporation,
which leased all its property, must be
deemed corporate income, and taxable
as such. Rensselaer & S. R. Co. v. Ir-
win (N. Y. 1918) 249 F. 726, 161 C. C. A.
636, afirming (D. C. 1817) 239 F. 739, and
certiorari denied (1918) 38 S. Ct. 424, 246
U. 8. 671, 62 L. Ed. 931.

Payments of lessee telegraph company
te stockholders of lessor company pursu-
ant to lease held to constitute ‘“‘taxable
income” of lessor company. U. 8. v.
Western Union Telegraph Co. (D. C. N.
Y. 1926) 19 F.(24) 157.

It has been held that 1_ssee's payment
of lessor’'s “income” tax under lease did
not subject lessor to further tax on sum
paid. Boston & M. R. R. v. U, S. (D. C.
Mass, 1927) 23 F.(2d) 343. To the same
effect, see U. 8. v, Norwich & W. R. Co.
(D. C. Mass, 1926) 16 ¥.(2d) 944. The
Board of Tax Appeals has reached a
contrary conclusion holding that the tax-
es so0 paid constituted income to lessor.
5 B.T. A, 1186; 7 B. T. A. 133: 8 B. T.
A. 400, 402, 445, 497, 498, 500, 501, 503, 505,
3506, 508, 509, 511; 9 B. T. A. 94, 127.

Where ome stockholder of corporation
wuarantees the other stockholders, by in-
dorsement on their certificates, certain
dividends, and pays to them their re-
spective proportions of an agreed annual
rental secured by said guaranty, the
rental so paid is income of the corpora-
tion and taxable as such. American Tele-
graph & Cable Co. v. U. 8. (1925) 61 Ct.
€Cl. 326, certiorari denied (1926) 46 §. Ct.
473, 271 U. S. 660, 70 L. Ed. 1137.

The normal tax pald under tax-free
covenant Dby obligor upon coupons of
bonds received and cashed by bondholder
during year does not constitute taxable
income to bondholder. 1 B. T. A. 1048:
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4B.T A 87; 5B.T. A. 27; 10 B. T, A.
43, following Dufty v. Pitney (C. C. A.)
2 F.(2d) 230. Contra, Massey v. Lederer
(D, C. Pa. 1921) 277 F. 123.

Amount received by seller under agree-
ment whereby purchaser was to pay 1in-
come and excess profits tax as result of
transaction constituted additional taxable
income. Acme Coal Co. v. U. 8. (Ct. CL
1030) 44 F.(2d) 95.

Accruals by virtue of purchaser's agree-
ment to pay income tax on net profit
are subject to adjustment in order to re-
flect actual income. Acme Coal Co. v. U.
8. (Ct. CI 1930) 44 F.(2d) 95.

Amounts charged to owner of interest
in ofl field by producing company on basis
of 40 per cent. of cost of development un-
der contract to make such charges if oil
or gas were produced, until entire cost
was liquidated, held not tazable “in-
come” of such owner. McMurray v. Reyn-
olds (D. C. Wyo. 1930) 38 F.(2d) 480.

Payments by lessee of railroad of les-
sor's federal income taxes, though obliga-
tion to pay taxes as subsequently deter-
mined rested on lessor, held taxable in-
come to lessor. U, S. v. Mahoning Coal
R. R. Co. (C. C. A. Ohio, 1931) 51 F.(2d)
208, reh den (C. C. A. 1932) 54 F.(2d) 922,
cert den (1932) 52 8. Ct. 459, 285 U. S. 359,
76 L. Ed. 947, overr Mahonirg Coal R. Co.
v. U. 8. (D. C. Ohio, 1930) 41 F.(2d) 533.

Payment by employer of income taxes
assessed against employee pursuant teo
resolution duly adopted held to constitute
additional income to employee which was
taxable, since form of payment was im-
material under Revenue Act 1918, § 213
(40 Stat. 1065), and payment of tax by
employer was in consideration of em-
ployee's services, and was deemed derived
by employee from his labor and not mere-
Iy a gift, though entirely voluntary. Old
Colony Trust Co. . Commissioner of In-
ternal Revenue (Mass., 1929) 49 S. Ct. 499,
279 U. 8. 716, 73 L. Ed. 918. Mandate con-
formed to (C. C. A. 1929) 33 F.(24) 891.

Payment by lessee of net income taxes
assessed against lessor pursuant to pro-
visions of lease held to constitute “addi-
tional income,” taxable to lessor, in view
of practice of Treasury Department and
Treasury Departmental Regulations. TU.
S. v. Boston & M. R. R. (Mass. 1929) 49 8.
Ct. 505, 279 U. S, 732, 73 L. Ed. 929, Man-

date conformed to (C. C. A. 1929) 33 F.
(2d) 890,

Where taxpayer assigned part of com-
missions on life insurance to wife who, as
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part cousideration, agreed to pny certain
of taxpayer's debts, amount of moneys
pald out Ly wife from proceeds of com-
misslons to satisfy taxpayer's debts held
taxable income. Hall v, Helvering (App.
D. C. 1934) 68 F.(2d) 309.

Payments made by lessees to lessor, re-
quired by coal lease, to reimburse lessor
for taxes pald on royaltics, held taxable
as additional income of lessor. Wallin
Coal Corp. v. Commissioner of Internal
Revenue (C. C. A. 1934) 71 F.(2d) 521,

Lessee under lease requjring him to pay
all taxes against income therefrom held
not liable for Federal income tax. Mis-
souri Athletic Ass'n v. Delk Inv. Corpora-
tion (1929) 20 S.W.(2d) 51, 323 Mo. 763.

Payments made by lessees to lessor, re-
quired by coal lease, to reimburse lessor
for taxes paid on royalties, held taxable
as additional income of lessor. Wallin
Coal Corp. v. Commissioner of Internal
Revenue (C. C. A. 1934) 71 F.(2d) 321

Two per cent. portion of income tax of
carriers, borne by Director General of
Railroads pursuant to Federal Control
Act (temporary) and compensation agree-
ments, is not taxable income of carriers.
1B. T. A 1172; 2 B. T. A, 44, 892: 3 B.
T. A. 597, 602, 604, 606; 6 B. T. A, 436; 9
B. T. A. 127, 1193.

Prospective Federal tax which, under
contract between lessor and lessee, ig to
be assumed by lessor and paid out of
loans from lessee, and which, when paid
by lessee, results in debt owing by lessor,
is not income of lessor in any year. 2 B.
T. A, 991,

Amount of state taxes imposed upon
stockholders of national bank and re-
quired by state law to be paid directly
by bank held income to stockholders. 6
B. T. A. 695.

Income and profits taxes payable by
taxpayer but paid by a third person on
its behalf pursuant to a contract obliga-

tion are income to taxpayer. 6 B. T. A.
1364.

Terminal railroad company collecting
amount of income and profits taxes from
tenant companies held taxable thercon as
income. 9 . T. A. 304, aff without refer-
ence to this point Belt Ry. Co. of Chicago
v. Commissioner of Internal Revenue
(App. D. C. 1929) 36 F.(2d) 54l.

An amount paid by majority stockhold-
er to petitioner to induce him to acquire
minority stock was a reduction of the
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cost of the stock to petitioner and mnot
taxable income to him. 10 B. T. A. 1034,

Question whether reimbursement by
Postmaster General of portion of Federal
income tax of telegraph company, while
under Federal contro), constituted taxable
income, not determined in absence of evi-
dence of necessary facts. 3 B. T. A, 548

Amount of petitioner's Fedcral income
and profits taxes for 1920, due and pay-
able in 1921 and pald for its account 4in
that year by lessee of all of its property
and business as one of considerationg for
use of the property, held to be income to
petitioner for 1921. 18 B. T. A. 267,

Payment by guarantor of dividend to
Stockholder held not income to corpora-
tion. 25 B. T. A. 195.

62. Donations and contributions

Physical properties and money subsi-
dies, paid to railroad company by repub-
lic: of Cuba, held not “income,” within
meaning of Const. Amend. 16, taxable un-
der Act 1916. Edwards v. Cuba R. Co.
(N. Y. 1925) 45 S. Ct. 614, 268 U. 8. 628, 69

L. Ed. 1124, reversing (D. C. 1921) 208 F.
664,

Where corporations in which taxpayer
cwned all capital stock paid premiums on
policies on taxpayer's life and policy pro-
ceeds were payable to taxpayer’s wife ana
children and corporations did not bene-
fit from policies, determination that tax-
payer received benefit of payments and
that they were “income' taxable to him
held not error. Yuengling v. Commission-

er of Internal Revenue (C. C. A, 1934:
69 F.(2d) 971,

Where railroads agreed with bridge
company to furnish funds to cover oper-
ating expenses, interest, taxes and sink-
ing-fund charges, the railroads to receive
preferred stock for all contributiong de-
voted to sinking-funds or retirement of
bonds, payments applying on sinking-
funds and retirement of bonds were capi-

tal contributions and not taxable income.
2 B. T. A. 1001.

Where citizens, to obtain service from
public utilities, constructed transmission
lines and transferred them to taxpayer,
or contributed to construction of facili-
ties, property so acquired was not taxa-
ble income to taxpayer, but at most ac-
cretions to capital. 4 B. T. A, 155; 8 B.
T. A. 225; 9 B. T. A. 363, 1193, 1332; 10
B.T. A. 1, 933; 12B. T. A, 1002,

Donations received by cemetery associ-
ation from lot owners, in trust for spe-
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cific purpose of caring for and maintain-
ing burial places in perpetuity, held not
taxable income. 4 B. T. A. 008,

Payments made to a public utility cor-
poration by a citizen's committee to in-
duce it to erect a cotton compress and

warehouse held not income., 8 B, T, A,
155.

The cost to the donor of property deed-
ed to petitioner in 1920 held not to con-
atitute income. 10 B, T. A. 1317.

Amounts paid ratlroad to induece it to
construct a warehouse upon Its right of

way held not taxable income. 13 B, T,
A. 686,

Evidence held not to show that $64,000
of $100,000 recelved by taxpayer for real
estate and stock, March 1, 1913, value of
which was $6,910, was gift from father.
16 B. T. A, 1220,

Interest which petitioner as residuary
legatee of brother’s estate received from
corporation indebted to brother for sal-
ary, held gift not subject to income tax,
corporation being under no obligation to
pay interest. 19 B. T. A. 1040,

Amount received in taxable year from
corporation held not a gift and therefore,

properly included in gross income. 19 B.
T. A. 549,

Contributions or donations for con-
struction of spur tracks and other facili-
ties along petitioner's railroad right of
way do not constitute taxable income.
18 B. T. A. 685, mod without reference to
this point Kansas City Southern Ry. Co.
v. Commissioner of Internal Revenue (C.
C. A, 1931) 52 F.(2d) 372.

@3. Payment to railroads by government

Payment received by railroad from
United States to make goced operating
deficit for guaranty period held taxable
income of railroad, and not tax free
bounty. Texas & P, Ry. Co. v. U. 8. (Ct,
CL 1931) 52 F.(2d) 1040, certiorari grant-
ed (1932) 52 8. Ct. 266, 284 U. S. 616, 76
L. Ed. 526, aff (1932) 52 S. Ct. 528, 286 U.
8. 285, 76 L. Ed. 1108.

Allowance awarded railroad to make
good guaranty of minimum operating in-
come for period following relinquishment
of federal control held taxable as income.
Texas & P. Ry. Co. v. U. 8. (1932) 52 S.
Ct. 528, 286 U. S. 285, 76 L. Bd. 1108, aff
(Ct. CL 1931) 52 F.(2d) 1040.

Payment to railroad, not under federal
control, of portion of operating defieit suf-
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fered during period of such control, held
taxable as income for year in which stat-
ute authorizing payment became effective,
nnt for year when final award was made,
where rallroad kept books on accrual ba-
sis. Continental Tie & Lumber Co. v. U.
8. (Ct. Cl. 1932) 52 8. Ct. 520, 286 U. 8.

200, 76 L. Ed. 1111, aff (Ct. Cl. 1831) 52 F.
(2d) 1045,

Award to railroad not under federal
control of portion of its operating defieit
suffered during period of federal control
held taxable as income. Continentai Tie
& Lumber Co. v. U. 8. (Ct. CL 1932) 52
8. Ct. 529, 284 V. S. 294 76 L. Ed. 1111, afr
(Ct. Cl. 1931) 52 F.(2d) 1045.

Amount paid railway by government as
compensation for use of railroad property
during federal control held gain derived
from capital, and@ therefore taxable in-
come. Kansas City Southern Ry. Co. v.
Commissioner of Internal Revenue (C. C.
A. 1931) 52 F.(2d) 372, certiorari denied

(1931) 52 8. Ct. 131, 284 U. 8. 676, 76 L. Ed.
b72.

Respecting taxable income, court counld
not assume that Director General forgave
claim against railroad for betterments
during federal control: statute obligating
railroad therefor. Kentucky & Indiana
Terminal R. Co. v. Commissioner of Inter-
nal Revenue (C. C. A. 1931) 5% F.(2d) 738,

cert den (1932) 52 8. Ct. 639, 286 U. S. 557,
76 L. Ed. 1291,

Railroad’s taxable income involving in-
terest and bridge tolls appropriated by
Director General during federal control
held not to arise until 1923, when settle-
ment determined government's liability.
Kentucky & Indiana Terminal R. Co. v.
Commissioner of Internal Revenue (C. C.
A. 1931) 5¢ F.(2d) 738, cert den (1932) 52
S. Ct. 639, 286 U. 8. 557, 76 L. Ed. 1291.

Consideration of agreed compensation
paid railroad for use of property during
government control, as taxable income,
held not to render compensation paid mot
“just compensation.” Kansas City South-
ern Ry. Co. v. Commissioner of Internal
Revenue (C. C. A. 1931) 52 F.(24) 372, cert
den (1931) 52 8. Ct. 131, 284 U. S. 676,
76 L. Ed. 572.

Railroad company’s income tax returns
for years of federal control held properly
amended by adding further compensation
paid by government for such years atter
termination of such control. Commission-
er of Internal Revenue v. Midland Valley
R. Co. (C. C. A. 1932) 57 F.(2d) 1042.
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Sum allowed owner for undermainte-
nance of railroad while in control of DI-
rector General of Railroads held regerve
for deferred maintenance due to waste op
impairment of capital, and not taxable
“gaing, profits, and income derived from
dealings in property.” Commissioner of
Internal Revenue v, Norfolk & Southern
R. Co. (C. C. A. 1033) 63 F.(2d) 304, cert
den (1033) 54 8. Ct. 91, 200 U. 8. 072, 78
L. Ed. 380.

Allowance received by taxpayer for un-
dermaintenance of railroad during period
of federal control held not “income” and
not taxable. Chicago & N. W. Ry. Co.
v. Commissioner of Internal Revenue (C.
C. A. 1933) 66 F.(2d) 61, cert den (1033)
5¢ 8. Ct. 90, 290 U. S. 672, 78 L. Ed. 580.

Where railroad kept books on acerual
basis, difference between annual agreed
compensation paid to railroad by govern-
ment for occupation during federal con-
trol, and amount certified by Interstate
Commerce Commission as representing
annual income during test period, held
subject to allocation to years of federal
control, and did not constitute income for
year during which compensation was
agreed on. Helvering v. St. Louis South-
western Ry. Co. (C. C. A. 1933) 66 F.(2d)
633, cert den (1934) 54 S. Ct. 632, 202 T.
8. 626, 78 L. Ed. 1481.

Income received from elevated railway
by trustees appointed by state to operate
the railway for period of public operation
held taxable by federal government. Hel-
vering v. Powers (1934) 55 S. Ct. 171, 79

L. Ed. —, rev (C. C. A. 1934) 68 F.(2d)
634.

Computation of income of railroad from
federal guaranty. 26 B. T. A. 1026.

Railroad had income where after Fed-
eral control the Director General account-
ed for shortage of materials in amount in
excess of cost. 13 B. T. A, 1154,

III. EXEMPTIONS

81, In general

See also cases under preceding sub-
division of this note,

¥ederal Court receiver is not *‘officer or
employee” of United States, whose earn-
ings are tax-exempt under Act 1917.
Fleming v. Bowers (D. C. N. Y. 1926) 11
F.(2d) 789.

Property held by bankruptcy trustee or
receiver is not tax exempt. Buckley v.
Commissioner of Internal Revenue (C. C.
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A. 1033) 66 F.(2d) 304, cert den (1033) 5
8. Ct. 208, 200 U, 8. 098, 78 L. Ed. 600.

Former governmental ownership .of pri-
vate individual's property does not im-
part tax exemption to property or its
earnings. Buckley v. Commissioner .of
Internal Revenue (C. C. A. 1033) 66 F.(2d)
304, cert den (1933) 5¢ B. Ct. 208, 200 U.
8. 698, 78 L. Ed. 600.

The Public Health Service 18 not a. part
of the military forces of the United States
and the personnel is not entitled to the
exemption from taxation granted in sec-
tion 213 (b) (8) Aect of 1918 (repenled).
(1921) &3 Op. Atty. Gen. 56.

Army officer 18 not entitled to $3,500
exemption under sec. 213 (b) (8), Aet
of 1018 (repealed) in making return of in-

come for 1921. 2 B. T. A. 428; 3 B. T. A.
590,

The pay of retired Army officer not
exempt under section 213 (b) (9) of the
Revenue Act of 1921 (repealed) as a pen-
sion. 8 B. T. A. 1105.

Evidence held insufficient to show in-
come exempt from tax. 11 B. T. A. 245.

Income from oil and gas lease upon
lands owned by municipal corporation
held not exempt from Federal income and
profits taxes. 22 B. T. A. 551,

Exemption from tax is never presumed,
but, on the other hand, the pregumption
is in favor of the taxing power and the
burden is upon the claimant to establish
clearly and beyond doubt its right to ex-
emption. It is well recognized thart “tax-
ation is the rule and exemption the ex-
ception.” 14 B. T. A. 1214.

Payment by city held not made on

municipal obligation so as to be exempt.
29 B. T. A. 35.

82. Life insurance

Section 233 of the Revenue Aect of 1918
adopted the definitioa of gross income
applicable to individuals which excluded
“the proceeds of life insurance policies
paid upon the death of the insured to in-
dividual bepeficiaries or to the estate of
the insured.” There was no purpose, in
the exemption, to distinguish between in-
dividual beneficiaries and corporate bene-
ficiaries, and the proceeds of insurance
taken by a corporation on the life of an
important officlal, to secure its financial
position and indemnify itself against loss
of earning power in case of his death, were
not taxable as income. U. 8. v. Supplee-
Biddle Hardware Co. (1924) 265 U. S. 189,
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44 8. Ct. 516, 68 L. R4. 970, afirming (1923)
08 Ct. Cl. 343,

Where corporation took out policies in
its own name insuring president’s life
and pald premiums, and thereafter the
stockholders entered into an agreement
between themselves authorlzing the direc-
tors to promptly pay proceeds of pollcieg,
when reccived, as dividends on common
stock, amount of proceeds pald to stock-
holders held not exempt from income tax
a8 “amount received under a life insur-
apce contract.” Cummings v. Commis-
sioner of Internal Reveuue (C. C. A. 1934)
78 F.(2d) 477,

Proceedn of an accident insurance policy
are not taxable income. (1918) 31 Op.
Atty. Gen. 304.

Deduction to be made for income tax
purposes from proceeds of life policies
at maturity of term determined. Alexan-
der v. Lucas (D. C. Ky. 1927) 21 F.(2d)
68, affirmed (C. C. A. 1927) 27 F.(2d) 237.

Proceeds of life insurance policies pro-
cured by corporation on life of its presi-
dent held dividends and taxable. 28 B.
T. A. 1045,

Procceds of insurance policy taken out
by corporation on life of officer is not
taxable income. 4 B. T. A. 697.

Annual payment to beneficiary under
policies providing for interest and appor-
tioned dividends on face of policies held

properly included in gross income. 20 B.
T. A. 718,

B3. Brquests, devises, and Inherltances

Legacies given to persons named as ex-
ecutors, in lleu of compensation or com-
missions to which they would otherwise
be entitled, are “property acquired by
bequest,” within Act Oct. 3, 1913, § 2,
subd. B (repealed) and are not taxable
as “income” for personal services, as ae-
tual serviee is not required as a condi-
tion of payment. U, 8. v. Merriam (N.
Y. 1923) 44 8. Ct. €9, 263 U. S. 179, 68
L. Bd. 240 20 A, L. R. 1547, affirming (C.
C. A. 1922) 282 F. 851, which reversed (D.
C. N. Y. 1921) 275 F. 109.

Where will created trust, and provided
for payment of portion of income to tes-
tator's son-in-law, beld, such payments
were taxable ‘“income,” under Income
Tax Aect 1013, § 2, A, subds. 1, 2, B, D,
and E (repealed) and not a “gift” by will
or bequest, exempt from suech tax. Ir-
win v. Gavit (N. Y. 1925) 45 8. Ct. 473,
268 U. 8. 161, 69 L. Ed. 897, reversing (C.
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C. A. 1923) 205 ¥. 84, which afirmed (D.
C. 1921) 275 I, ¢43.

Income from devise is subject to tax.

McCann v, U. 8. (Ct. Cl 1931) 48 F.(24d)
446,

It must be assumed that Congress, in
providing in Aect 1913, § 2B (repealed)
that property acquired by bequest is not
included in income, intended to give the
term “bequest” its settied comstruction,
well known and sanctioned by judicial
decigion. Merriam v, U, 8. (C. C. A, N.
Y. 1922) 282 F, 851, afirmed (1923) 44 8.
Ct. 69, 263 U. 8. 179, 68 L. Ed. 240, 20 A.
L. R. 1547,

Under Act 1913, § 2B, providing that In-
come includes the income, but not the
value of property “acquired by gift, be-
quest, devise, or descent,” the quoted
words are words of exception, and not of
exemption. Merriam v, U. S. (C. C. A. N.
Y. 1922) 282 F. 831, affirmed (1923) 44 S.
Ct. 69, 263 U. 8. 179, 68 L. Ed. 240, 29 A.
L. R. 1547.

Under will providing for “annuities”
from funds set apart by trustee, income
held taxable and not exempt as “‘gift.”
Heiner v. Beatty (C. C. A. Pa. 1927) 17 P.
(2d) 743, afirmed (1927) 48 8. Ct. 319, 276
U. 8. 598, 72 L. Ed. 723.

Payment made under will to executor
held compensation for services, and not
“bequest,” and subject to income tax un-
der Act of 1916. keam v. Bowers (C. C.
A. N. Y. 1027) 22 F.(2d) 4635, affirming (D.
C. 1926) 14 F.(2d) 993; Grant v. Rose (D.
C. Ga. 1928) 24 F.(2d) 115.

Payments of net income from a trast
estate created by will under the terms of
which they were to be made by the trus-
tees to the testator’s widow, are not be-
quests exempt from taxation under the
Acts of October 3, 1913, and September
8, 1916, but are subject to the income tax.
Verner v. U. 8. (1926) 62 Ct. CL 574, cer-
tiorari denied (1927) 48 8. Ct. 18, 275 U.
8. 524, 72 L. Ed. 408.

Where widow, to whom testator de-
vised residue of estate with privilege of
using principal, and remainder over,
gave part of property to sons, and in-
come was thereafter paid them, income
on property transferred was not asses-
sable against widow in determining tax.
Kaufmann v. Commissioner of Internal
Revenue (C. €. A. 1930) 4 F.(2d) 144.

Gift or bequest of capital assets, though
payable in installments or consisting of
interest due at future date, does not con-
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stitute “income.” Waud v. U. 8. (Ct. QL
1031) 48 F.(2d) 444.

Where promisee bequeathed annueg) pay-
ments uuder contract with steel manufae-
turer contingent on iron ore received,
payments to legaice did not constitute
taxable “income’ until they equaled value
of bequest as appraised for federal ecstate
tax, Burnpet v. Logan (1931) 51 8. Ct. 550,
283 U. S. 404, 75 L. Kd. 1143, aff (C. C. A.
1930) 42 F.(2d) 103;: RBurnet v. Bruce
(1831) 51 8. Ct. 550, 283 U. S. 404, 75 L.
Ed. 1143, aff (C. C. A. 1930) 42 F.(2d)
197.

Family allowance to decedent's widow,
whether out of income or corpus of dece-
dent’'s estate, 18 not taxable “income.”

Buck v, McLaughlin (C. C. A. Cal. 1031) 48
F.(2d) 133.

Statute providing for taxing income
distributable to beneficiaries periodically
applies only to income paid as such to
beneficiary. Burnet v. Whitehouse (1931)
51 8. Ct. 374, 283 U. S. 148, 75 L. Iod. 916,
aff (C. C. A. 1930) 38 F.(2d} 162, which aff
7 B. T. A. 600.

Annuity chargeable against corpus of
estate held “bequest,” nontaxable to an-
nuitant as part ot “income.” Burnet Y.
‘Whitehouse (1931) 51 8, Ct. 374, 283 U. S.
148, 75 L. Ed. 916, aff (C. C. A. 1930) 38 F.
2d) 162.

Money paid taxpayer under his mother’s
will leaving such sum “for his compensa-
tion as executor and trustee” held taxable
“income,” and not “gift” or “bequesi.”
Rose v. Grant (C. C. A. Ga. 1930) 39 F.(24)
338, afirming (D. C. 1929) 32 F.(2d4) 812,
certiorari dismissed (1931) 51 B. Ct. 341,
283 U. 8. 867, 75 L. Ed. 1471.

Annuity in lleu of statutory rights in
estate held exempt from taxation under
Acts 1918, 1921, until purchase price re-
turned. Warner v. Walsh (D. C. Conn.
1928) 27 F.(24) 952

Annuity received by widow in licu of
dower is not taxable. Allen v. Brandeis
(C. C. A. Neb. 1928) 29 F.(2d) 363.

Amount paid to widow under will of
husband from trust established by his
brother held “bequest,” not subject to in-
come tax. Dobbing v. Commissioner of

Internal Revenue (C. C. A. 1929} 31 F.(2d)
915,

Bequest of part of testator’s Income
from partnership to 8ons, who were his
partners, held ‘legacy,” not taxable in-
come a8 to sons. Wood v. U. 8. (D. C. Pa.
1931) 55 F.(2d) 733.
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Where widow received in lleu of dower
annuity chargeable against both corpus
of fund and income from it, annuity pay-
merts received after value of dower in-
teresi had been returned to her were
“property acquired by bequesnt,” and need
not be returned as part of annuitant’'s
gross income in determining income tex-
es. Warner v, Commissioner of Interpal
Revenue (C. C. A. 1933) 66 F.(2d) 403, cert

den (1933 54 S. Ct. 124, 200 U. §. 688,
78 L. Ed. 593,

Income of residuary legatees is subject
to income tax, unless exempted by stat-
ute, whether derived from capital passing
to them or not. Slocum v. Bowers (D. C.
N. Y. 1926) 15 F.(2d) 400, afirmed (C. C
A. 1927) 20 F.(24) 350.

‘Where taxpayer made no attempt to
show that portion of corpus was not sub-
ject to taxation as Income to estate, it
was not error to treat whole as income,
Mulqueen v. Commissioner of Internal
Revenue (C. C. A. 1933) 65 F.(2d) 365, cert

den (1933) 54 3. Ct. 62, 290 U. §. 644, 78 L
Ed. 539.

Widow's annuity under deceased hus-
band’s will, in lieu of statutory rights in
estate is not taxable income. Brandeis .
Allen (D. C. Neb, 1927) 22 F.(2d) 415, afr
(C. C. A, 1928) 20 F.(2d) 363.

Income from decedent's estate, though
not deducted by executor in his return of
estate’s income constitutes taxable in-
come. Little v. White (C. C. A. Mass.
1031) 47 F.(2d) 512

Income of estate paid to residoary lega-
tee during administration, though pay-
ment was not required by will constitates
taxable income. Riker v. Commissioner of

Internal Revente (C. C. A. 1930) 42 P.(24)
1590,

Where widow recelved in leun of dower
annuity chargeable against both corpus of
fund and income from it, annuity pay-
ments received after value of dower in-
terest had been returned to her were
“property- acquired by bequest,” and need
not be returned as part of annuitant’s
gross income in determining income tax-
e8. Warner v. Commissioner of Internal
Revenue (C, C. A. 1933) 66 F.(2d) 403, cert
den (1933) ™ S. Ct. 124, 290 U. 8. 6ss,
78 L. Ed. 593,

Amounts received by taxparer under
wills of mother and sister, to which
amounts mother's estate was entitled un-
der will of taxpayver's father and which
were received by father's estate as trust
income under will of taxpayer’s uncle,
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held “bequests” and hence not to be in-
cluded in taxpayer's gross “income” un-
der income tax law, Commissioner of In-
ternal Revenue v. Dobbins (0. C. A, 1034)
72 F.(2d) 984,

Where will gave life estate in all of tes-
tator’s property to surviving wife and
wife elected to take life estate In leu of
statutory dower, surviving wife held not
purchaser of life estate, and income there-
from was taxable as against contention
that income was not subject to tax be-
canse wife had not, up to year in ques-
tion, received amount of her invested cap-
ital, to wit, value of relinquished statu-
tory dower right and as against conten-
tion that she should not be taxed on
amount in excess of actual withdrawals.

Helvering v. Schaupp (C. C. A. 1934) 71 F.
(2d) 736.

In Helvering v. Schaupp (C. C. A. 1934)
71 F.(2d) 736, it was said that the cases
of Allen v, Brandeis (C. C. A. Neb. 1928)
20 F.(2d) 363, Warner v. Walsh (C. C. A.
Conn. 1926) 15 F.(2d) 367 and U. S. v. Bol-
ster (C. C. A. Mass. 1928) 26 ¥.(2d) 760,
were overruled by Helvering v. Butter-
worth (1933) 54 8. Ct. 221, 290 U. 8. 365, 78
L. Ed. 365.

Distributions held exempt as made pur-
suant to bequest and hence not deducti-

ble in determining net income of trust.
28 B. T. A. 733.

Where by will real property was devised
to children subject to annuity to mother,
annuity’ was charge first against income
and as to any arrearage against corpus
and income being less than annuity, none
of it represented iicome taxable to chil-

dren. 14 B. T. A. 915, mod 16 B, T. A.
1242,

Relinquishment of dower right by wid-
ow by election to take under will did not
amount to purchase by her of interest in
trust fund equal to dower, and value
thereof could not be returned to her tax
free. 28 B. T, A. 78.

Distributions held exempt as made pur-
suant to bequest and hence not deductible

in determining net income of trust. 28 B,
T. A. 733.

Residuary legatee acquires stock with-
in ses. 213 (b) (3), Act 1918 (repecaled)
en date of distribution by exccutor and
not on date of death of testator or date
of transfer to legatee’s name on books
of corporation. 2 B, T. A. 921,

Income distributed annually to bene-
ficiary of life Interest not devise or be-
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quest, but taxable income of beneficiary.
3 B. T. A. 260.

Income received by owner of life es-
tate acquired by will is taxable and can
not be regarded as nontaxable legacy or
bequest. 5 B. T. A. 261,

Annuities paid to beneficiary under witl
held to have become charges againgt eor-
pus of estate and exempt from tax under

sec. 213 (b) (3), Act 1918 (repealed). 6
B. T. A. 163.

Where income from a trust was pay-
able in event of beneficiary's death, to his
estate, right of his estate in income came
into fruition under trust and not through
bequest of heneficiary, and annual income
was taxable. 6 B. T. A, 871.

That right of beneficiary was valued
and included in his gross estate, and that
state courts held part of income to be
corpus, can affect taxability of incomc.
6 B. T. A, 871,

Income distributed to beneficiaries held
income taxable to beneficiaries and not
distribution of part of corpus acquired
by bequest. 6 B. T. A. 900: 8 B. T. A.
651, aff on other grounds Commissioner of
Internal Revenue v. Widener (C. C. A.
1929) 33 F.(2d) 833.

Distributions under testamentary trust
are income which is not reduced by value
of right to receive them. 8 B. T. A. 651,
aff on other grounds Commissioner of In-
ternal Revenue v. Widener (C. C. A. 1929)
33 F.(24d) 833.

84, Gifts
See, also, preceding note.

Amount paid to general guperintendent
and director of corporation under direc-
tors’ resolution for distribution held mot
a gift, but taxable “income,” within mean-
ing of Revenue Act 1918, § 213, subd. (a).
and subdivision (b), (3) (repealed). Noel
v. Parrott (C. C. A. Va. 1926) 15 F.(24)
669, reversing (D. C. 1925) 8 F.(2d) 368,
certiorari denied (1927) 47 8. Ct.
273 U. 8. 754, 71 L. Ed. 875.

-
57,

Evidcence held to show that fund dis-
tributed to officers and employees of cor-
poration was intended as gift, and not
taxable income, in consideration of future
services and fidelity. Noel v. Parrott (C.
C. A. Va. 1926) 15 F.(2d) 669, reversing (D.
C. 1925) 8 F.(2d) 368, which rev 1 B, T. A.
1, 105 certiorari denied (19°7) 47 §. Ct.
457, 273 U. 8. 754, 71 L. Ed. §75.

Interest purchased in the capital of a
going concern includes the good. will,
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which can not be separated therefrom for
the purpose of treating it as a gift, and as
such exempt. Betts v. U. 8. (1026) 62 Ct.
€l 1, certiorari denled (1927) 47 8. Ct. 476,
273 U, 8. 762, 71 L. 'Bd. 879,

Whether payment of money constitutes
taxable “compensation for personal gerv-
lce,” or nontaxable “gift,” depends upon
intention of parties and surrounding facts
and circumstances. Schumacher v. U. §.
(Ct. CL 1932) 55 F.(2d) 1007.

Bonus paid to president of railroad com-
pany by holding corporation which owned
former's capital stock, upon termination
of employment, held ‘‘compensation for
personal service” and not ‘“gift,” and
therefore taxable income. Schumacher v.
U. B. (Ct. Cl 1932) 55 F.(2d) 1007.

Hven if employer's written promise was
without consideration because of prior
contract, additional payments thereunder
were not necessarily “‘gift” as respects in-
come tax., Weagant v. Bowers (C. C. A. N.
Y. 1932) 57 F.(2d) 679, rev (D. C. 1930) 49
F.(2d) 934.

As regards income tax, finding that em-
ployer’s purported contract to pay in-
ventor certain share of proceeds of patent
rights was intended as memorial of gift,
and that payments thereunder were gift

held not sustained. Weagant v. Bowers.

(C. C. A. N. Y. 1932) 57 F.(2d) 679, rev
(D. C. 1930) 49 F.(2d) 934.

Sum voted to a eorporation president in
recognition of services for past ten years
held a gift. Blair v. Rosseter (C. C. A.
1929) 33 F.(2d) 286, aff 12 B. T. A. 254,

Stock dividend received by corporation,
33 per cent. of which dividend was distrib-
uted by it to taxpayer owning 4 per cent.
of its atock, held taxable “dividend,” not
“gift.” Lincoln Nat. Bank v. Burnet
(1933) 63 F.(2d) 131, 61 App. D. C. 354,

Proceeds of contract for attorney’s fees
held taxable as attorney’s income, not-
withstanding assignment to wife of one-
halt of attorney's contingent interest
therein. Daugherty v. Commissioner of

Internal Revenue (C. C. A. 1933) 63 F.(2d)
1.

Sum voted by directors to president of
corporation, as “honorarium” on presi-
dent’s voluntary resignation, held ‘gift,”
for tax purposes. Cunningham v. Com-
missioner of Internal Revenue (C. C. A,
1933) 67 F.(2d) 205.

Money paid under contract with execy-
trix of deceased lawyer relating to han-
dling of unfinished cases which deceased
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had on contingent fee basis held not _gift
to widow, but taxable income to estate.
Mulqueen v. Commissioner of Internal
Revenue (C. C. A. 1933) 65 F.(2d) 385, cert
den (1083) 54 8. Ct. 62, 200 U. §. 644, 78
L. Bd. 539,

Whisky warehouse certificates acquired
by taxpayer from its majority sharehold-
er without payment of consideration, and
involving no ownership by third party,
held “gift” as regards value thereof for
ascertailning profits for income tax. Com-
missioner of Internal Revenne v. Rosen-
bloom Finance Corporation (C. C. A. 1933)
66 F.(2d) 556, cert den (1933) 54 B. Ct. 127,
290 U. S. 692, 78 L. £d. 596.

Contributions received by deputy ecity
clerk from bridegrooms after performing
civil marriages held not exempt from in-
come tax as “gifts.” U. S. v. McCormick
(C. C. A, N. Y. 1933) 67 F.(2d) 867.

Evidence held to show that cancellation
of indebtedness of principal stockholder
to corporation in year when corporation
made profits, though it made no distribu-
tion thereof to stockholders, was a “divi-
dend,” not ‘gift,” and therefore taxable
income. Fitch v, Helvering (C. C. A. 1934)
70 ¥.(2d) 583.

Gain derived from the sale of pergonal
property acquired by gift constitutes tax-
able income. Rice v. Eisner (C. C. A. N.
Y. 1926) 16 F.(2d) 358, certiorari denied
(1927) 47 8. Ct. 47,273 U. S. 764, 71 L. Ed.
880.

Where seller suffered loss on vontract,
buyer's voluntary payment covering such
loss was not ‘“‘taxable income.” Rice.
Barton & Fales, Inc., v. Commissioner of

Internal Revenue (C. C. A. 1930) 41 P.
(2d) 339.

Gratuitous forgiveness of subsidiary’s
indebtedness held contribution to subsidi-
ary’s capital and not taxable income to
subsidiary. 28 B. T. A. e21.

Amount voluntarily paid by broker on
resale of securities previously purchased
from taxpayer constitutes taxable income.
2B. T. A. 1239,

A gift is a valid transfer of property
from one to another without consideration
or compensation therefor. 5 B. T. A. 1042,

Elements are intention to give, transfer

of title or d.livery, and acceptance by
donee. 8 B. T. A. 1042,

Gains from bookmaking operations,
though recoverable under state law, are
acquired by winner as purchaser and not
as donee, and are income. 1 B, T. A. 326.
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Transfer upon books of partnership of
part of one partnemls capital to another

partner {s a gift and not income. 1 B. T.
A, 350.

Amount equal to regular salary, pald to
corporate officer during illness, held com-
pensation and not a gift. 1 B. T. A. 1164.

Payment to taxpayer for bringing man-
ufacturer in contact with partles from
whom it secured materlal at advantageous
price held compensation for services and
not a gift. 3 B. T. A. 50.

Contributions by railroad to employces’
relief assoclation, held mnot property aec-
quired by association by gift and exempt-
ed from taxation under sec. 213 (b) (3),
Act 1918 (repeamled). 4 B. T. A. 713.

Whether payment by corporation was
intended as a gift or as additional com-
pensation may be ascertained from reso-
lutions authorizing payment and manner
in which payment was treated in corpo-
ration's books and returns. 3 B. T. A.
1042,

Payments by corporation to stockholder
and director, specifically designated as
gifts, held gifts. 3 B. T. A. 1042.

Where taxpayer rendered valuable serv-
ices and advice without any promise of
compensation stock issued tc him held a
gift in satisfaction of moral obligation
and not compensation for services. 6 B.
T. A. 1371,

That certain payments were gifts rather
than taxable income held not proved. 7
B. T. A. 726

Cash gifts received by taxpayer from
his father held erroneously added to tax-
able income. 11 B. T. A. 565.

Payment to president of corporation
held a gift. 12 B. T. A. 254.

Where annuity is assigned to children
payments to children thereafter cannot

be included in parent’s gross income. 20
B. T. A. 563.

Evidence held not to establish gift from
employer but rather payment for past
services. 22 B. T. A. 881,

Distribution to principal shareholders
of corporation not strictly in proportion
to their holdings is within statutory defi-
nition of dividend, and fact that it was
referred to as gift in corporate resolution
authorizing it held insufficient to support
conclusion that distribution to petitioner
was gift. 23 B. T. A. 1303.
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Transfer of shares of gtock by owner
to himeelf as trustee for certain named
donees held a gift. 18 B, T. A. 571,

On record, held that evidence fafled to
establish contentions of petitioner re-
specting gift of certain stock by him to
his wife in year 1920, and sale of certain

other stock by him to his wife in year
1921, 18 B. T. A. 204.

Funds of stockholders of holding com-
pany voluntarily contributed to reward
officers and employees of operating com-
pany for services, held gifts and not addi-
tional compensation. 17 B. T. A. 1002.

Petitioner falled to establish that
amount of salary paid him pursuant to
resolution of the board of directors, for
that portion of the taxable year subsge-
quent to his resignation from the com-

pany, was a gift and therefore not tax-
able. 16 B. T. A. 274.

Where testator bequeathed entire estate
to wife and wife gave children shares of
stock in company liquidated same day,
transfer of stock was gift and no gain re-
sulted from liquidation. 16 B. T. A. 187.

Where owuners of tract of land had exe-
cuted an oil and gas lease and subsequent
to ~xecution of lease and subsequent to
discovery of oil on the premises gratui-
tously assigned part of royalty to their
children for the term of one year, held,
that the donees were not taxable on any

part of the royalty received by them. 16
B. T. A. 485,

Evidence held insuficient to establish
that petitioner made completed gift to
wife of certain corporate stocks prior to
taxable years, and action of Commissioner
in including dividends therefrom in peti-
tioner's reported income was approved.
19 B. T. A. 1260, mod without reference
to this point Marshal; -. Commissioner of

Internal Revenue (C. C. A. 1932) 57 F.(24)
633.

Salary paid to veteran employee after
resignation held salary and not gift. 28
B. T. A. 23, aff because involving facts
only Longee v. Commissioner of Internal
Revenue (C. C. A. 1933) 63 F.(2d) n2.

Cancellation by solvent corporation of
debt of president held not gift. 25 B. T.
A. 418,

Dividends received on stock promised as
gift before delivery held taxable as don-
or's income, to donees. 28 B. T. A. 231.

Where a corporation canceled gertain
notes of its principal stockholders, which
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had been transferred to it in part pay-
ment of its capital stock, the amounts of
the caneecled debts are dividends and not
tax-free gifts. 20 B. T. A, 473.

85. Interest on government and state ob-
ligations

In income tax statute, exemption of
interest on *‘obligations” of state or po-
litieal subdivision held applicable only
to obligations that might be issued in ex-
ercige of borrowing power of state or sub-
division. United States Trust Co. of New
York v. Anderson (C. C. A. N. Y. 1933)
65 F.(2d) 575, aft (D. C. 1932) 60 F.(2¢)
201,

Statutory exemption, from income tax,
of interest on “obligations” of state or
political subdivision held not applicable
to interest received pursuant to law on
award in city’s condemnation proceed-
ing. United States Trust Co. of New
York v. Anderson (C. C. A. N, Y. 1933) 65
P.(2d) 575, aff (D. C. 1932) 60 F.(2d) 291.

See to the same effect 26 B. T. A. 745.

Interest paid by United States on refund
of illegal taxes held aov leductible from
income as interest upon “obligation of
United States.” American Viscoge Corpo-
ration v. Commissioner of Internal Reve-
nue (C. C. A. 1932) 56 F.(2d) 1033, which
aff 19 B. T. A. 937, cert den (1932) 53 8. Ct.
17, 287 U. 8. 615, 77 L. Bd. 534.

Evidence showed that bank received in-
terest from dealer delivering tax-exempt
bonds and borrowing face value and not
from bonds, and hence proceeds were sub-
Ject to taxation. First Nat. Bank in
‘Wichita v. Commissioner of Internal Rev-
enue (C. C. A. 1932) 57 F.(2d) 7.

Ferry corporation majority of whose
capital stock was, and 1s now all, owned
by town located on island, held instru-
mentality of state and not subject to fed-
eral income tax. Jamestown & Newport
Ferry Co. v. Commissioner of Internal
Revenue (C. C. A. 1930) 41 F.(2d) 920.

Interest collected by purchaser of Vir-
ginia debt certificates from purchase and
after exchange of certificate for Waest
Virginia bonds held tax exempt as “in-
terest” on state obligation. Landon v.
Commissioner of Internal Revenue (C. C.
A. 1932) 59 F.(2d) 989, rch den (C. C. A.
1832) 61 F.(2d) 1033,

Portion of West Virginia bonds cover-
ing Interest on Virginia debt held not ex-
empt from federal taxation as “interest”
on state obligation. Landon v. Commis-
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sloner of Internal Revenue (C. C. A. 1982)
60 F.(2d) 989, reh den (C. C. A 1932) 61
F.(2d) 1033.

Profit on exchange of Virginia debt cer-
tificates for West Virginia bonds held tax-
able income, against contention tax was
on “instrumentalities of state.” Landon
v. Commissioner of Internal Revenue {C.
C. A. 1932) 59 F.(2d) 989, reh den (C. C.
A. 1932) 61 1'.(2d) 1033.

Statutory provision that term ‘“gross
income” shall not include interest on ob-
ligations of states is merely declaratory
of constitutional limitation, denying Con-
ETess power to tax states to carry on gov-
ernmental functions. Norfolk Nat. Bank
of Commerce, etc., v. Commissioner of In-

ternal Revenue (C. C. A. 1933) 66 F.(24)
48, rev 26 B. T. A. 1111,

Congress has no authority to limit con-
stitutional exemption from taxation to
state obligations of any particular form.
Norfolk Nat. Bank of Commerce, ete., v.
Commissioner of Internal Revenue (C. C
A. 1933) 66 F.(2d) 48.

Statutory exemption, from income tax,
ol interest on “obligations” of state or
political subdivision held not applicable
to interest received pursuant to law on
award in city's condemnation proceeding.
United States Trust Co. of New York .
Anderson (C. C. A. N. Y. 1933) €5 F.(2d)
575, aff (D. C. 1932) 60 F.(2d) 201. See to
the same effect 26 B. T. A. 1040.

In income tax statute, exemption of in-
terest on “obligations” of state or politi-
cal subdivision held applicable only to ob-
ligations that might be issued in exercise
of horrowing power of state or subdivi-
sion. United States Trust Co. of New
York v. Anderson (C. C. A. N. Y. 1933) 65
F.(2d) 575, aff (D. C. 1932) 60 F.(2&) 291.

Taxation of interest income received by
purchaser of delinquent tax sale certifi-
cates covering municipal taxes in differ-
ent states held not invalid as resulting in
direct burden or governmental instru-
mentalitics of different states within im-
plied prohibition against federal taxation.
Wiltsie v. U. 8. (Ct. CL 1933) 3 F.Supp.
743, cert den (1934) 54 8. Ct. 440, 291 U. S.
664, 78 L. Ed. 1035,

Right to treat as exempt income intevest
on Liberty and Victory bonds denied for

want of evidence as to amount collected.
2 B. T. A. 286.

Interest on notes of political subdivi-
sions of Rhode Island ang Massachusetts
way erroncously reported as taxable in-
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come. 8 B. T. A. 555, rev on other grounds
Rhede Island Hospital Trust Co. v. Com-
misstoner of Internal Revenue (C. C. A
1928) 20 P,(2d4) 338.

For normal-tax purposes, interest on
Liberty bonds climinated from taxable in-
come. 11 B. 'I'. A, 565,

Ground rent received by petitioner from
the mayor and city councll of Baltimore,
M4, the leased land being used by the

city for school purposes, held not exempt,
17 B. T. A. 9%7.

Interest on award for property con-

demned by city is taxable, 21 B. 1. A,
803.

Where deficicney warrants from State
were used as security in obtaining a loan,
the interest paid on such loan was not
paid on indebtedness incurred to carry
obligations or securities “the interest up-
on which is wholly exempt from taxa-
tion.” 26 B. T. A. 594.

86. Compensation of state and municipal
officers and employees

Consulting engineers, advising  states
and subdivisions with regard to water and
sewage projeets, held not “officors™ or
“‘employees™ of state or subdivision, whose
earnings were exempt from taxation un-
der Act 1917. Metealf v. Mitehell (Mass.
1926) 46 8. Ct. 172, 269 U. 8. o4, 70 L. Lda.
384.

Compensation of real estate expert in

condemnation proceedings by city held
not exempt from income fax., as nmoney

received for services as instrumentality
of state government., Lyons v, Reinecke
(C. C. A. 1IL. 1926y 10 F.2d) 3,

Compensation of auditor appointed by
orphans’ court to axcertain fitancial worth
of surety companies held not exemnt,
Miller v. MecCaughn (C. C. A. Pa. 1928)
27 F.(2d) 128.

Declaration held too indefinite and un-
certain as to work plaintiff was employed
to do and did, and whether it was such
as to exempt money paid therefor from
assesstment.  Miller v, MceCaughn (C. C.
A. Pa. 1928) o7 F.(2d) 128.

Society for the Prevention of Cruelty
to Children, held not an agency of the
state, and salaries of its officers held sub-
jeet to income tax. under Act 1917, Lind-
say v. Bowers (D. C. N. Y. 1927) 17 F.(2d)
264,

New York eorporation authorized to act

as executor is not officer, employee, or
instrumentality of state government and
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18 not exempted from income tax on fees,
New York 'rust Co. v. U. §. 1927) &3 Ct.
CL. 100, certiorarl denied (1927) 47 B. Ct.
767, 274 U. 8. 756, 71 L. Rd. 1336.

The salaries and wages of State officials
and employees were not subject to the
income tax imposed by the Revenue Aect
of 1918, (1919) 31 Op. Atty. Gen, 441,

Compensation paid by state or ity sub-
divisions for legal services, is exempt.
Blair v. Matthews (C. C. A. 1928) 29 F.(24)
892; Howard v. Commissioner of Internal
Revenue (. C. A. 1928) 29 F.(2d4) 895.
See to the contrary 5 B. T. A, 1047; 10 B.
T. A 62; TB.T. A. 1238; 12 B. T. A, 474,

Compensation of architect under ap-
pointment as & member of board of super-
visors in ereetion of public and muaicipal
buildings held exempt but compensation
fixed by contract with state and muniei-
palities for work not of a permanent or
continuous nature held subject to tax.
5B.T. A, 1135,

Compensation of assistant attorney gen-
eral of Stuate is not subject to Federal in-
come tax. 22 B, T, A. 581.

Compensation  for legal services ren-
dered irrigntion Gistricts held to consti-
tute taxable income. 18 B, T. A. 736, peti-
tion dism (C. C. A. 1931) 53 ¥.(2d) 1080.

Compoensation paid to law firm by'mu-
nicipality held not exempt. 28 B. T, A.
356,

Compensation received by counsel of
New York State Commission to Examine
Laws Relating to Children, in which ca-
pacity he was employee of State of New
York, was not subject to Federal income
tax. 17 B. T. A. 1261,

Compensation for services rendered cer-
tain municipalities held not exempt on
Kround that taxpayer was neither officer,
employee nor administrative agency of
State or political subdivision thereof. 9
B. T. A. 708.

Compensation of architect under con-
struction contract with State Hospital
held not exempt from tax, he being an in-
dependent contractor. 92 R, T. A. 1387,

Where income of the husband is exempt
from taxation beeanse derived from serv-
ires performed for a State government,
it retains its exempt status in the hands
of his wife entitled under community
property laws to one-half, 9 B, T. A. 1180,
holding attorney's compensation exempt

though case argued after termination of
office.
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Architect engaged by city held not to
have been ecity officer or employee, 10 B,
T. A, 1804,

"

The salaries and wages of State officlals
and employees are not subject to the in-
come tax imposed by the Revenue Act of
1018.  (1910) 81 Op. Atty. Gen. 441,

Petitioner held an employee of the State
and his income from services performed

for that State held exempt. 12 B, T, A.
287.

BExecutors appointed by an Illinois pro-
bate court held not exempt from taxation
on fees received as being officers of the
state. 13 B. T. A. 1362,

Compensation received by the petitioner
for professional services rendered as ar-
chitect for the State Board of Control of
Minnesota held not to be exempt from
taxation. 14 B, T. A. 805, petition dism
(C. C. A. 1930) 41 F.(2d) 1002.

Petitioner held to be employee of State
of West Virginia and his income from
services performed for that State held to
be exempt from Federal income tax. 15
B. T, A, 806.

" Petitioner during taxable years was in-
dependent contractor and net officer or
employee of State of New Jersey, or sub-
divisi\on thereof. 15 B. T. A. 768.

Petitioner held to be neither officer nor
employee of political subdivision of State
of Texas nor such governmental instru-
mentality as to render his compensation
therefrom for services performed under
contract exempt from tax., 16 B. T. A,
1208,

Compensation of employee of political
subdivision of ‘State held cexempt from tax,
16 B. T. A, 419.

Fee received for sale of trust property,
under appointment of Orphans’ Court of
Philadelphia by virtue of the statutes of
Pennsylvania held not exempt. 13 B. T.
A, 962,

Where municipal corporation relieved
petitioner from local taxes in considera-
tion for services, under evidence Commis-
sioner properly did not include any
amount in gross income on account of acts
done or services rendered, nor allow de-
ductions on account of taxes of which pe-
titioner was relieved. 16 B. T. A, 604,

In circumstances of case, held, amount
received by attorney for professional serv-
ices rendered under contract with Attor-
ney General of Illinois to conduct certain
grand jury investigations in Cook County,
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fll.. was not exempt from income tax, 20
B. T, A 431,

Compensation received as employce of
Industrial Accident Commission of Mary-

land held excmpt from income tax, 28 B.
T. A, 1169,

Salary of municipal engineer held net
exempt, 28 B, T. A, 1213,

Fees of architect for work for eity held
not exempt. 28 B, T. A. 1217.

See, also, notes to sections 111, 116 and
322 of this title,

IV. PERSONS TO WHOM TAXABLE

101. In gemneral

A ground rent deed, whereby grantee
covenanted to pay reserved rent, without
finy deduction for any taxes, ete., and to
pay all taxes levied on yearly rent, must
govern in determining which of the par-
ties a3 between themselves is liable for
the tax on income accruing thereunder.
the federal law being silent on that sub- )
Ject. Ehrlich v. Brogan (1918) 103 A. 511. .
262 Pa. 362, afirming (1917) 65 Pa. Super.
Ct. 384.

Income in form of renewal commissions
of which company acting as insurance
company’s general agent was ‘“‘earner”
held taxable to sueh agent, notwithstand-
ing agent assigned renewal commissions
and insurance company paid them direct-
1y to assignees. Van Meter v, Commis-
sioner of Internal Revenue (C. C. A. 1932)
61 F.(2d) 817.

Extra compensation in addition to regu-
lar salary held taxable gg income to one
who earned . Saenger v. Commissioner
of Internal Revenue (C. C. A, La. 1834) 64
F.(2d) 631, followed in Saenger v. Com-
missioner of Internal Revenue (C. C. A.
La. 1034) 69 F.(2d) 633.

Extra compensation in addition to sal-
ary paid by theater corporation to officer
held taxable as income of officer, as
against contention that he earned compen-
sation in behalf of another corporation and
that compensation was therefore taxable
to such corporation. Saenger v. Commis-
sioner of Internal Revenue (C. C. A, La.
1034) 69 ¥.(2d) 631, followed in Saenger
v. Commissioner of Internal Revenue (C.
C. A. La. 1934) 69 F.(2d) 633.

Earned incomes are taxed to, and must
be paid by, these who earn them, and
unearned incomes to those who own prop-
erty or right that produced them, not to
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those to whom their carners or owners are
under contract to pay them, Saenger v.
Commnissioner of Internal Revenue (. C.
A, La. 1938 69 F.(2d) 631, followed in
Sacnger v. Commissioner of Interual Rev-
enue (C. C. A, La. 1034) 60 I'.(2d) ¢33,

Four persons forming a syndicate for
the sole purpose of drilling an oil well
held tenants in common, not agsociation,
for purposes of taxation., Commission-
er of Internal Revenue v. Duckwitz (C. C.
AL 1934) 68 IP.(2d) 629,

Company holding lessee's stock and us-
ing leased theater held liable for income
taxes, assessed against lessee to extent of
vilue of such use excceding rental paid.
Hateh v, Morosco Holding Co., Ine. (C. C.
A. N, Y. 1931) 50 F.(2d) 138, afirming (D.
¢, 1929) 34 F.(2d) 579, holding evidence
sufficient to show that use was worth
amount of tax in excess of rental paid.

Corporation organized solely to hold
legal title to realty to facilitate resale dur-
ing absence of principal trustee of own-
er, an unincorporated Massachusetts trust,
held mere conduit for title, hence profit
on sale was taxable to trust, not to cor-
poration, notwithstanding absence of ex-
press agreement to hold property as trus-
tee. 112 West §59th Rtreet Corporation v.
Helvering (1933) 68 F.(2d) 397, 62 App.
D. C. 350.

Oil distribution company would be lia-
ble for income tax on royalties from
lease, even though income was first pay-
uble to beuneficiarics under trust, where
royvalties belonged to company after obli-
sations mentioned in trust were liqui-
dated. Marquette Oil Distribution Co. v.
Commissjoner of Internal Revenue (C, C.
AL 1934) T3 F.(2d) 205.

On issue whether oil distribution com-
pany or trustee who was president of com-
pany was owner of oil lease, in determin-
ing whether company was liable for in-
come tax on royalties. deed from trustee
to company covering lease held sufficient-
Iy delivered though never maunually deliv-
ered and not recorded.  Marqguette ()il
Distribution Co. v. Commissioner of In-
ternal Revenue (C. C. A. 1934) 73 F.(2d)
200,

Royalties from oil lease held taxable as
income of oil distribution company, as
against contention that trustee and net
sompiny was owner of lease, where trust
agreement and aets of interested parties
showed ownership by company:  collec-
tions by trustee being treated by him as
belonging to company. Marquette Oil
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Distribution Co. v, Commissioner of In-

ternal Revenue (C. C. A. 1034) 73 F.(24)
200,

Income of residuary estate paid as an-
nuities was not taxable to trustee. 13 B,
T, A, 1213,

Profit upon gale by life tenant and re-
mainderman taxable to life tenant where,
under will, limitations over were subject
to be defeated and income and profits be-
longed to her during life. 1 B. T. A, 1254,

Contention that part of profit was to
enure to third person rejected for want
of evidence. 2 B. T. A. [08.

Furniture found not to haxe been own-
ed by taxpayer and rental not to consti-
tute income to him. 2 B. T. A. 912,

Stock held not to bhave belonged to tax-
payer but to have been sold by him as an-
other’s agent. § B, T. A. 257.

Profit upon sale of property of estate
held not to have been realized by tax-
payer in her individual capacity, when in-
cluded in her account as administratrix

and sale made for benefit of estate. 3
B. T. A. 413,

Real estate held not owned by taxpayer
and gain upon sale not taxable income to
her. 3 B. T. A. 429,

Finding made that moneys received by
taxpayer were received by her as a loan
to corporation and as treasurer of chari-
table organization, and were not her per-
sonal income, 3 B. T. A, 429.

Where corporation was dissolved pend-
ing negotiations for sale of its property
and property was transferred to stock-
holders who consummated. sale profit, if
any, enured to stockholders. 3 B. T. A.
7850.

That corporation avoided tax liability
by procedure taken is no Justification, for
holding that dissolution effected distribu-
tion of proceeds of sale rather than of
property. 3 B. T, A, 780.

Where partners received salaries from
corporation and loaned them to corpora-
tion, salaries were taxable to partners as
individuals. 4 B, T. A. 916.

Where corporation became insolvent and
discontinued business, and stockholders
formed partnership which carried on
similar business, under same name in-
come held taxable to partners and not
to corporation. 4 B. T. A. 950.

Where cemetery association created
trust fund for perpetual care, interest o.

99



Tit. 26, § 22

fund held income to trustee and not to
association. 4 B, T, A. 1169,

Where corporation was organized to
take over hotel operated by a partnership,
but never issucd any stock and did not
acquire the hotel gaing or losses were
those of the partnership. 5 B. T. A, 314.

Where lessor causes to be incorporated
in lease direction that rents and royalties
be paid to third persons amounts paid
are income of lessor. 5 B. T. A. 413.

Evidence held insufficient to prove that
moneys were received by widow in fiduci-
ary capacity. 6 B, T. A. 114.

Income accrued to life beneficiary at
date of her death and pald to her execu-
tor, held not taxable to succeeding bene-
ficiary. 6 B. T. A. 426.

Entire profit from sale inclnded in in-
come where testimony did not support
claim that taxpayer owned only a half
interest 6 B. T. A. 7¢1.

Income from sales held not taxable to
corporation, when sales weoere by syndi-
cate to which it loaned money. 6 B, T.
A, 949.

Fees and@ commissions earned by offi-
cers of a national bank, as agents for
insurance companics are not income of
the bank. 7 B. T. A, 8¢, 94.

Income held that of petitioner.
A, 375,

8 B. T.

Petitioner held to have been purchaser
of certain stock as principal and not an
agent. 9 B, T. A. 308,

Income derived from business and oth-
er property from July 1, when owner
closed books to August 22, 1919, when he
contracted to sell to corporation organ-
ized by him was the income of such own-
er. Held, further, that the net income for
the 6-mouth period from July 1, to De-
cember 31, 1919, may be allocated to such
owner on the basis of the proportion of
52/184. 10 B. T. A, 712

Evidence held not to show another's
part ownership of royalties taxed to pe-
titioner. 10 B. T. A. s8.

Inclusion in income of profit from short
sales of sugar sustained for lack of evi-
dence that such transactions were not
carried out in taxpayer's individual ca-
pacity. 10 B. T. A. 1268,

Royalties paid to petitioner's mother
and wife held income of petitioner. 11
B. T. A. 743,
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Portlon of profits of business payable
to taxpayers’ sisters in accordance with
thelr father's will held not taxable in-
come. 11 B, T, A, 789,

Petitloner held not entitled to exclude
from income sums paid his mother under
an alleged partnership agreement., 11 B.
T. A. 743,

Where an individual owner incorporated
business on April 24, 1917, and corpora-
tion filed return for fiscal Year ended
January 31, 1918, Commissioner properly
prorated earnings and allocated earnings
from February 1, 1917, to April 24, 1917, to
the individual. 11 B, T. A. 1309,

Petitioner and his children held part-
ners in operation and management of
theatres, and only distributive share of
partnership profits included in petition-
er's income. 12 B. T, A. 164.

Instrument held an assignment of prof-
its and assignor and not assignee taxable
thereon. 12 B. T. A. 563.

Corporation having received and retain-
ed gain from transaction of itg president
cannot deny that it received taxable in-
come from that source. 12 B. T. A. 833.

Where stockholder became owner of
all except two qualifying shares of capi-
tal stock, but corporate entity was main-
tained to avoid personal liability and
business was conducted substantially as
before income of business held that of
the corporation. 12 B. T. A. 1052.

Partnership held to exist between fa-
ther and sons in connection with farms
and income from sale of the oil royalty

interests accrued to them in equal shares.
12 B. T. A, 1232,

See, also, 12 B. T. A. 865.

Where real property, situated in New
York, is conveyed to one person for the
benefit of another, the legal and equita-
ble title vests in the latter under the
laws of the State, No part of the rents
or profits from the sale of such property
is income to the person in whose name
the property is held. 20 B. T. A. 537.

Where petitioner assigned shares in
profits from purchase and sale of corpo-
rate shares, but assignment did not carry
with it ownership of stock, amounts of
gaing realized from liquidation of assetls

were taxable to petitioner, 22 B, T. A.
935.

Commissions on renewal insurance pre-
miums paid to assignee of insurance agent
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ha:ld taxable to assignor.

22 B. T. A
1386,

Income upon shares of stock held in
trust by petitioner for minor son held not
taxable to her. 23 B, T. A, ahd.

Commissioner may not raise statute of
frauds to Invalidate an oral agreement
relating to real property, and therehy
charge profits arising therefrom to the

party not entitled to them under the
agrecement. 21 B, T. A, 962,

Optionor who consented to sale of op-
tion in consideration of agreement hy
holder to divide purchase priec with third
parties realized no income from the sale
of the option, 13 B. T. A, 201, 223.

Profits on the purchase and sale of
ships held not income to potitioner, which

had no part in transaction. 13 B. T. A.
958.

Bank deposits in trustec's account, rep-
resenting amounts realized from sale of
trust property. held not income to trustee
as an individual. 13 B. T. A. 240.

Income from securities held in trust
such income being periodically distribut-

ed, held not taxable to grantor. 13 B. T.
A. 1383,

A joint adventure is not a taxable en-
tity under the former Revenue Act of
1918 and the members thereof derive in-
come therefrom in the year in which the

income is realized by the joint adventure.
14 B, T. A. 1295,

Committee appointed to manage affairs
of incompetent, although required to make
return of income, is not taxpayer. Tax
is imposed upon incompetent. Lieber-
man's Committee v. Commissioner of In-
ternal Revenue (C. C. Al I31) 54 F.(2d)
527, rev on other grounds 20 B. T. A. 313.

Rent payable to stockholders of lessor
heid taxable to lessor. 26 B. T. A, 914,

Profits held taxable to sharcholders
rather than nominal non-active corpora-
tion. 25 B. T. A, 11335.

Profits of sale held taxable to corpora-
tion, not to stockholders. 8. A. McQuoen
Co. v. Commissioner of Internal Revenue
(C. C. A.1933) 67 F.(2d) 857, aff 26 B, T. A.
1337,

Income of brokerage accounts operated
in names of minor children held taxable
to father. 27 B. T. A, 1138

Where a taxpayer trading on margin in
the case of each sale, ordered broker to
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sell shares purchased on certain date, and
broker sold number of sbares specified,
held, that orders to broker could be given
no force ag an identification of the stock
Rold 8o a8 to render article 89, Regulations
45 inapplicable in determination of his
taxable income, since shares were never

specitically owned or possessed. 21 B, T,
A. D61,

Article 39, I{og'ulntions 65, prescribing
the method of computing gain on sales of .
stock made from lots purchased at differ-
ent dates and at different prices, where
identity of the lots cannot be determined,
is reasonable and within the full scope
of the administrative regulations contem-
plated by the statute. 21 B, T. A, 561.

102. FEffect of gift or transfer of proper-
ty or interest

Where assignor of future income from
property remains the owner thereof, the
income therefrom is taxable to him. Bing
v. Bowers (D. C. N. Y. 1927) 22 F.(2d)
450, affirmed (C. C. A. 1928) 26 F.(2d)
1017.

Income from property owner of which
had assigned sums payable from net in-
come, retaining control thereof, held tax-
able to owner. Ring v. Bowers (D. C. N.

Y. 1927y 22 F.(2d) 450, afirmed (C. C. A.
1928) 26 1.(2d) 1017,

Granting clause of instrument creating
aunuity payable from rents, income, and
profits held not to pass interest, or create
rent charge, precluding taxation of in-
terest to grantor. Bing v. Bowers (D. C.
N. Y. 1927) 22 F.(2d) 450, afirmed (C. C.
A, 1928) 26 F.2d) 1017,

Partics purchasing opposing litigant’s
claimed interest in land held not liable for
income tax on oil royalties paid vendor
as purchase price, Looney v. U. 8. (D. C.
La. 1928) 26 F.(2d) 481,

Act imposing tax on salaries, etc., taxes
them as income to persons earning them,
regardless of anticipatory contracts de-
signed to prevent vesting thereof in such
persons.  Parker v. Routiahn (C. Q. A.
Ohio 1932) 76 F.(2d) 730, cert den (1932) 53
S. Ct. 15, 287 U. 8. 606, 77 L. Ed. 527.

Seller of business is liable for tax on
profits to time of transfer despite con-
tract with buyer to pay. Rouss v. Bow-
ers (C. C. A, N, Y. 1929) 30 F.(2d) 628,

certiorari denied (1924) 49 S. Ct. 348, 279
U. S. 833, 73 L. Ed. 995,

Gift of stock, relicving donor from tax
on profit therefrom held shown. Edson v.
Lucas (C. C. A. 1930) 40 F.(2d) 398.
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Where timber owner apsigned to corpo-
ratlon in which he was gole stockholder
profit-sharing contract with another cor-
poration for cutting and selling timber,
Income payable under such contract held
taxable to assignee corporation, not to
timber owner. Kdward G. Swartz, Ine. v.
Commissloner of Internal Revenue (C. C.
A. La, 1034) 60 F.(2d) 633.

L4

Corporation, as assignee of proflt-ghar-
" Ing contract relating to cutting of tim-
ber owned by assignee’'s sole stockholder,
and such stockholder, by returning in-
come received under contract as that of
assignee corporation, were estopped from
claiming contrary after limitation had run
against taxing income to stockholder.
Edward G. Swartz, Inc. v. Commissioner
of Internal Revenue (C. C. A. La. 1934) 69
F.(2d) 633.

Tax liability cannot be modified by
contract to pay share of partnership prof-
its to third person, so as to exclude any
part of such share from individual net
income. 1 B. T. A. 143, 150.

Commissions earned by corperation un-
der agency contracts, but paid direct to
specified distributees in accordance with
assignment contracts in which corpora-
tion and all of stockholders joined, held
taxable income to corporation in years
paid. FHeld, further, that stockholders
sharing in distribution of income, were
liable respectively for unpaid tax of cor-
poration, to extent of portion of such in-
come received by each. 22 B. T. A. 1202,

Taxpayer held not to have made bhona
fide gift of stock from which income de-
rived but to own same. 2 B. T. A. 77.

Assignee held beneficial owner of con-
tract to purchase real estate, and to have

realized gain upon subsequent sale. 2 B.
T. A. 88,

Net profits from sale of property trans-
ferred to corporation by joint venturers
held not to belong to corporation but tax-
able income of joint venturers. 2 B. T. A.
851; 4 B. T. A. 603,

Transfers of stock held bona fide gifts.
3 B. T. A 301, 362; 9 B, T. A, 24,

Transfer of assets of business to tax-
payer held an absolute sale and profits

were taxable income of taxpayer. 3 B. T.
A. 403.

Where individual organized corporation
and transferred his business to it, such
proportion of entire year's profits alloeat-
ed to him as number of days of operation
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as an individual bore to total number of
days in year. 4 B. T. A. 5186,

That business was sold as of beginning
of taxable year did not relleve individual
from MNability for tax on profits earned
prior to incorporatlon. 4 B. T, A 516

Parol grant of land, accompanied by
delivery of possession, held a valid trans-
fer of title, and granter, upoun subsequent
sale of timber not taxable upon gajin de-
rived, 4 B. T. A. 619,

Share of profit from jolnt venture is
income to venturer though assigned to

another immediately upon receipt. 5 R
T. A. 616,

Where stockholder executed valid dee-
laration of trust under which he held
property for benefit of children, income

not taxable as his income. 5 B. T. A. 963:
8 B. T. A. 7i9.

Statement by taxpayer to trustee for
joint venturers, that he had made a gift
of part of his interest, insufficient to es-
toblish gift. 6 B. T. A. 250.

Gain upon the sale of stock transferred

to name of children, held taxable to peti-
tioner. 7 B. T. A, 1244,

Where sole stockholder took over busi-
ness during year, income for balance of

year taxable to him and not to corpora-
tion. 8 B, T. A, 65.

Stockholder taking over business not
relieved from tax beeause corporation im-
properly included subsequent income in
its return. 8 B. T. A. 63.

Where owner, of right to receive TOoy-
alties unconditionally assigned@ undivided.
interests therein to his children, the in-
come resulting from such production held

not taxable to the assignor. 10 B, T. A.
32,

Petitioner held not taxable upon gain
from the sale to her daughter of certain
shares of stock alleged to have been pre-
viously conveyed as a gift to her daughter.
Edson v. Lueas (C. C. A. 1930) 40 F.(2d)
308, rev 11 B. T. A. 621.

Where taxpayer made an oral gift of
land to his son, but before he entered into
possession the tract was sold, taxpayer
was owner under laws of Nebraska and
profit was properly included in his gross
income. RBut where he made oral gift of
land to children and after making con-
tract of sale, deeded land to children to
whom payments on the purchase price
were made, the children were held the
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owners and taxpayer realized no taxable
gain from the transactions. 11 B. 1. A,

851,
Where taxpayer gave dividends on
stocks, ete,, to charitable organization,

but at all times retained ownership and
possession of stocks, bonds, notes and
real estate from which the income assign-
ed was derived income held taxable to
him. 12 B, T. A. 350.

That a short time before sale of stock,
seller told certain individuals that they
should have all that he realized from the
sale of the stock over and above $250 a
share, did not limit amount of profit tax-
able to him. 12 B, T. A. 438.

Petitioner, having life interest in ecoal
royalties as residuary legatee, made as-
signment in respect of such royalties to
children. IIeld that such royalties paid
to children were income to petitioner. 17
B. T. A. 303.

Where mother makes valid transfer of
leasehold interests in her land to her
daughters and daughters later scil such
interests, income resulting from such sales
is not taxable to her. 22 B, T. A. 1243,

Peotitioner held to have created parol
trust for son and daughter with respect
to portion of stock appearing of record
in his name, and two-thirds of dividends
from such stock should be excluded from
his gross income. 24 B, T. A, 52,

v,

In 1921 the petitioners sold certain prop-
crty which was owned by a2 member of the
firm. I'ayments for property were made
to the latter. Ield, that any profit real-
ized upon the sale was taxable income of
siich person. - 14 B, T. A. GOO.

Dividend held taxable to one who had
transferred stock. 26 B. T. A. 909.

Agreement not to place income 1n trust.
25 B. T. A, 1201,

Assignment of future profits docg not
relieve assignor from liability to tax. 25
B. T. A. 1195.

Transfer of reserved interest in lands
held to cast tax on Iincome thereof on
transferee. 27 B. T, A, 33.

Release of right to certain prospective
dividends held not assignment relieving
from tax thereon, 27 B. T. A, 1308.

Where corporation, after contracting
to sell its leasehold, assigned it to its
two stockholders who consummated sale
and reccived proceeds, profits from sale
held taxable to corporation. 28 B. T. A.
467,
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Assignment by petitioner to its stock-
holders of right to receive proceeds from
ingurance policies on vessel which had
sunk did not constitute distribution .of
vessel in kind, and such proceeds, to ex-
tent that they exceeded depreciated cost
of vessel, constituted taxable income to
petitioner. 18 B. T, A. &4,

103. Husband or wife—In general

Husband held not subject to income
tax on entire profits of a business, part
of which was owned and the profits re-
ceived by his wife. Hamilton v. Commis-
sioner of Internal Revenue (C. C. A, 1928)
24 F.(2d) 668. To the same effect, see
6 B. T. A 1123; 9 B. T. A. 547, 834; 10
B. T. A. 1234.

Title of wife to land could be attacked
by government to hold husband as legal
owner for income taxation of profits.
Leydig v. Commissioner of Internal Rev-
enue (C. C. A, 1930) 43 F.(2d) 494.

Husband conducting partnership in Or-
egon must return full share of partner-
ship income, though wife owned half of
funds contributed by husband te partner-
ship. Larsen v. Burnet (1930) 50 F.(24)
308, 60 App. D. C. 138,

Attorney's entire income from services
held taxable to him notwithstanding trust
agreement providing that half of such in-
come should Dbecome wife's _property.
Luce v. Burnet (1932) 35 F.(2d) 751, 60
App. D. C, 393,

Although busband and wife had agreed
that any property aequired by either
should be held by them as joint tenants,
husband could be taxed for income tax
on whole of salary and attorney’s fees
earned by him. Lucas v, Earl (1930) 50 S.
Ct. 241, 281 U. 8. 111, 74 L. Ed. 731, revers-
ing (C. C. A. 1928) 30 F.(2d) $98.

Where, after wife's assignment to hus-
band of part of income from trust, both
parties directed trustees to pay income to
bauk for deposit to joint account of hus-
band and wife, entire trust income was
taxable to wife. Power v. Commissioner
of Internal Revenue (C. C. A. 1932) 61 F.
(2d) 625, cert den (1933) 53 8. Ct. 404, 288
U. 8. 612, 77 L. Ed. 986.

Wife's equitable ownership of partner-
ship interest standing in name of hus-
band by reason of agreement to transfer
property did not relieve husband from
liability for tax on share of partnership’s
net income. Battleson v. Commissioner of

Internal Revenue (C. C, A. 1932) 62 F.(2d)
125, aff 22 B. T. A. 455.
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Intercat pald to payee on notes held part
of his gross income, though deposited in
Joint account in name of payee and his
wife and Included by latter in her separate
return. 2 B. T. A, 172,

Gain from sale of real estate conveyed
to taxpayer's wife and purchased with
funds contributed by her held not income
to husband, 2 B, T. A, 1300.

‘While under laws of Michigan, marriage
of partners may dissolve partuership, it
does not divest wife of lier interest in as-
sets or income and where business is eon-
tinued husband and wife are joint ven-
turers and wife's share of income is neot
taxable to husband. ¢ B, 1. A. 541, 1232,

Only one-half of interest paid on note
payable to husbaud and wife is income to
wife. 7 B. T. A. 405,

Property on which oil and gas leases
given held property of husband. 7 B. T.
A, 560.

Salary paid wife by husband for serv-
ices rendered him in his business, held im-
properly included in the husband's income,
8 B. T, A, 979.

Ag to effect of agreement that future ae-
quired property be held in joint owner-
ship, see 10 B. T. A. 1377,

Income from securities deposited by hus-
band under separate maintenance agree-
ment held taxable to husband though de-
positary was authorized to use principal
on husband’'s default. 12 B, T. A. 800.

Parol agreement as to ownership by a
wife of stock in name of the husband,
supported by action of parties in report-
ing income, accepted as proof of owner-
ship. 12 B, T. A. 1306.

Petitioner and his wife held joint ven-
turers and respondent held to have erred
in including wife's share of profits in peti-
tioner’s income. 22 B, T. A, 887.

Assignment of future income by wife
to husband held under facts not to divest
her of liability for payment of tax ithercon.
23 B. T. A. 428,

Profits from separate property of wife
turned over to husband for management
held not taxable to him. 24 B. T. A. 1144,

Value of Missouri real cstate owned by
decedent and his wife as tenants by en-
tirety must be included in the gross es-
tate, even though estates were created

prier to Secptember 8, 1916. 21 B, T. A.
1347.
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Where property was purchased with
funds owned jointly by husband and wife,
held that fncome from such property was
income of the husband only to extent .of

his ratable interest in the investment. 18
B. T. A, 434,

Deed to husband and wife held to cre-
ate estate by entirety and income from

such estale held properly taxable to the
hushand, 18 BB, . A, 768,

Where husband and wife made oral
agreement in 1919 relative to their proper-
ty rights and on December 31, 1923, en-
tered into a written agreement relative
thereto, written agreement could not Le

considered as being in effect during 1922,
17 B. T. A. 1330,

Where the income of surviving husband
has been included in that of his deceased
wife's estate, upon a recomputation of de-
ficiency due fromn wife's estate there should
be excluded therefrom income attributable
to him, and only income of her estate
should be included. 17 B. T. A. 704

Where, before husband's death, busband
and wife coutracted to sell property ae-
quired as tenants by entirety, only one-

half’ of profit was taxable income to wife,
18 B, T. A. 91.

Income from property held the income
of the husband and wife in proportion to
their ratable contributions to the princi-
pal amount thereof. 13 B. T. A. 1096.

Income of residents of California, from
separate estates and individual earnings
is taxable to spouse owning the estate or
carning the income, irrespective of an-
tenuptial agreement, 13 B. T. A. 508,

Where on February 21, 1921, petitioner
assigned portions of right to income from
trust, first payment in 1921 of $2,250 made
from funds accumulated prior to assign-

ments, held income to petitioner in 1921.
13 B. T. A. 1315.

Where husband and wife domiciled in
California had joint bauk account and hus-
band had drawn funds from this account
and purchased property in his own name,

income from such property was taxable to
husband. 20 B, T. A. 11.

Antenuptial agrecment, entered inte in
Alsace-Lorraine in 1903 between petition-
er and his wife, that property acquired
(including carnings of ecither) should be
couclusively considered as jointly helq,
did not entitle cach of them after becom-
ing residents of New York to return one-
half of the salary earned by the husband.
Blumenthal v. Commissioner of Internal

104



Ch. 1

Revenue (C. C. A. 1032) €0 ¥.(2d4) T15, aff
17 B, T, A, 1894,

Under laws of Michigan, where hushand
recetves income from real estate owned by
husband and wife as tenauts by entirety,
held that entire income belongs to the hus-
band. 20 B, T. A, 136,

Gift of property to wife held to make in-
come taxable to her. Tracy v. Commis-
sioner of Internal Revenue (C. C. A. 1934)
70 F.(2d) 93, rev 25 B. T. A, 1055,

Wife held to be taxable for part of in-
come of business. 25 B. T. A. 08¢,

Profits from sales apportioned between
husband and wife. 25 B. T. A, 1246.

Income from stock held to be equally di-

vided between husband and wife. 27 B.
T. A. 1068,
Dividends held income of wife. 27 B.

T. A. 565.

Husband held taxable with all income
of property held by entireties. 27 B. T.
A. 986.

Under Maryland law husband held tax-
able on one-half of earnings of property
held by entireties. 27 B. T. A. T4,

Agreement to pay wife certain sum out
of certain future payments to husband
does not prevent all of such payments
from being his income., 28 B. T. A. 1234,

Post nuptial contract held not to cover
earnings of either spousce from other than

joint or common employment. 28 B. T. A.
767.

Only one half of proceeds of sale of real
estate held by entireties should have been
included in husband’'s gross income, in
view of state statute. 27 B. T. A, 528,

104.

Community or separate profits

Under Revenue Act Feb. 24, 1919, §§ 210,
211 (repealed), income of community prop-
erty of persons living in California may
be taxed wholly against husband, re-
gardless of whether wife has a genuine
interest or a mere expectancy, U. 8. v.
Robbins (Cal. 1926) 46 8. Ct. 148, 269 U.
S. 315, 70 L. Ed. 285, reversing (D. C.
1925 3 F.(2d) 690, To the same effeet,
see Blair v. Roth (C. C. A. 1927) 22 F.
Sdy 902, certiorari denied (1927) 48 8.
Ct. 436, 277 U. 8. /8], 72 L. Ed. 1001; 4
B. T. A. £82: 5 B. T. A. 593, 597, 668: 6
B. T. A. 10”4: 7 B. T. A. 114, S82; 22 B.
T. A. 349; 15 B. T. A. 348. And in the ab-
gence of agreement to the contrary earn-
ings of both husband and wife are com-
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munity property and taxable to the hus-
band. 11 B. T. A. 1204,

Entire tax on spouses’ aggregate earn-
Ings for services rendered in California
held ehargeable ta husband, notwithstand-
ing antenuptial agreement to divide earn-
ings equally. Beicher v. Lueas (C. C.
A, 1030) 39 ¥.(2d) 74, aff 27 B, T. A, 1194,

See to the same effect 17 B. T. A. 1330.

So walver by husband to wife of one-
half of his future earnings held not to
make the same returnable by her. Wehe

v. McLaughlin (C. C. A. Cal. 1929) 30 F.
(2d) 217.

Whether husband's will devising entire
community estate and wife's waiver con-
stituted binding contract or whether pow-
er of election remained in widow to take
either in pursuance of will or in ac-
cordance with community rights, hus-
band’s estate was liable for tax on entire
property. Title Insurance & Trust Co.
v. Goodcell (C. C. A. Cal. 1932) 60 F.(2d;
803, cert den (1933) 53 S. Ct. 404, 288 1. S.
613, 77 L. Ed. 986.

Where community property was ac-
quired prior to 1927 amendment to Cali-
fornia statute relating to respective in-
terests of husband and wife, entire income
from community property held taxable
to husband. Hirsch v. U. 8, (C. C. A. Cal.
1032) 62 F.(2d) 128, cert den (1933) 53 S. Ct.
595, 280 U. 8. 735, 77 L. Ed. 1483.

Earnings of wife, residing with husband
in California, after their agrecment that
such earnings should remain her separate
property, should not be taxed as hus-
band's income by federal government.
Helvering v. Hickman (C. C. A. 1934) 70
F.(2d) 985, aff 27 B. T. A. 807.

That resident of California owns an
interest in a partnership in Washington,
a community property state, does not
prove that income wiil be community in-
come when received. 7 B. T. A. 820.

Where husband and wife, residents of
California, agreed to divide profits from
investments equally, but that each should
be entitled to receive as separate prop-
erty compensation for services, the prof-
its and compensation received by the wife
should not be included in the husband's
taxable income. 10 B. T. A. 1096. To
substantially the same effect, see 10 B. T,
A, 1233, 1345, 1374,

Property purchased by man and woman
who subsequently married was not com-

munity property under the California law.
13 B. T. A. 383.

105



Tit. 26, § 22

Profits held taxable under California
law as it stood prior to 1927 Amendment.
27 B, T, A, 708,

Sum received by husband for services
held not community property prior to
1027 change in California law. 29 B. 7.
A, 1241,

Where the community property doc-
trine obtains wife has equal interest in
community income cntitling her to treat
half thercof as hers, and file separate re-
turn therefor. Goodell v. Koch (Ariz.
1930) 51 S. Ct. 62, 282 U. 8. 118, 75 L. Iid.
247; Bender v. Pfaff (La. 1930) 51 S. Ct.
64, 282 U. 8. 127, 75 L. Ed. 247, aff (C. C.
A. 1930) 38 F.(2d) 649, which aff (D. C.
1629) 38 F.(2d) ¢42; Hopkins v. Bacon
(Tex. 1030) 51 8. Ct. 62, 282 U. 8. 122, 75
L. Ed. 249, aff (C. C. A. 1930) 38 F.(2d)
651, which aff (D. C. 1928) 27 F.(2d) 140:
Poe v. Seaborn (Wash. 1930) 51 8. Ct. 58,
282 U. 8. 101, 75 L. Ed. 239, aft (D. C. 1929)
32 F.(2d) 916; 13 B. T. A. 1081,

In states having community statutes
vesting property and income in husband
and wife equally husband need not return
and pay tax on entire community income
but the wife should separately report and
pay a tax on one-hnalf thereof. U. K. v.
Maleolm (Cal. 1931) 51 S. Ct. 184, 282 U. 8.
792, 75 L. Ed. T14.

In Washington, Arizona, Idaho, New
Mexico, Louisiana, and Nevada the hus-
band and wife domiciled therein may
cach report as gross income one-half of
the income which under the laws of the
respective states becomes, simultancous-
ly with ita receipt, community property:
this applies under income-tax acts prior
to the Revenue Act of 1918. (1921) 32 Op.
Atty. Gen. 435,

Money paid to husband after marriage
under contract assigning interest in oil
and gas lease, executed before marriage,
held not part of community for income tax
purposes, Merren v, Commissioner of In-
ternal Revenue (C. C. A. La. 1931) 51 F.
(2d) 44.

Instrument whereby husband in Louisi-
ana gave wife undivided one-half of his
undivided one-half interest in oil and gas
lease, did not divest husband of all inter-
est in lease, but gave wife for separate use
one-fourth interest, and left remaining
one-fourth in community., 24 B. T. A. 438.

Provision allowing single spouse to re-
turn community income held not to alter
right t¢ make separate returns, in states
where wife has vested interest in com-
munity property. Poe v. Seaborn (Wash.
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1030) 51 8. Ct. 58, 282 U, 8, 101, 75 L. Ed
230, aff (D. C. 1929) 32 F.(2d) 916.

Differences of state law, which may
bring a person within or without the
category designated by Congress as tax-
able, may not be read into the Revenue
Act to spell out o lack of uniformity.
Poe v. Seaborn (Wash, 1930) 51 8. Ct. 5K,
282 UL 8. 101, 75 L. Ed. 239, aff (D. C. 1829)
32 1°.(2d) v16.

Antenuptial agreement made in Alsace-
Lorraine, where community property sys-
tem then prevalled, providing that earn-
ings of either spouse should constitute
community property, did not vest in wife
interest in husband’'s earnings in New
York, making only one-half thereof tax-
able to husband. Blumenthal v. Commis-
sioner of Internal Revenue (C. C. A. 1932)
60 F.(2d) 715, aff 153 B. T. A. 1394, cert

den (1932) 53 §. Ct. 220, 287 U. 8. 662, 77
L. Bd. 571,

Real estate acquired in Washington by
resident before marriage remains his Bep-
arate property after marriage. Building
erected on husband's separate property
out of commingled separate and communi-
ty funds is community property. Income
from property after erection of building
should be apportioned to husband and
community. 22 B. T. A. 337.

Where land inherited by wife in Lou-
isiana was administered by husband and
in taxable year oil royalties pertaining
to said land were sold, neld that profit
from such sae was separate property of
wife and not community income, pursuant
to Louisiana statutes, 24 B, T. A. 30.

Property in name of husband held to be
community property., 24 B. T. A. 1144,

Where husband and wife living in State
of Washington filed separate returns, and
husband reported major part of commu-
nity income, held, deficiency should be
computed by including in  petitioner's
gross income only his one-half of commu-
nity income. 21 B. T. A. 1380,

Held, on the evidence, that a certain
trading account carried with a brokerage
firm in 1924 under the designation “Milton
A. Holmes No. 3" was the separate prop-
erty of the petitioner's wife, and the in-
come therefrom for said year is therefore

nnt taxable to the petitioner. 21 R, T, A.
HR4. T

Taxpayer held not resident of Washing-
ton with reference to duty to file return

under Community property  system., 27
B. T. A. 879.
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Income from share in profits of patent
asslgned to wife by employee, who ac-
quired such right under contract whereby,
for share of profits, he transferred patent
to employer, held taxable only to wife,
Nelson v, Ferguson (C. C. A, N, J, 1932) 56
P.(2d) 121, cert den (1932) 52 8. Ct. 646,
286 U. 8. 563, 76 L. Ed. 1207,

Proceeds received by husband from sale
of royalty oil delivered by lessee on hus-
band’s separate property in 'Texas held
husband’'s separate income, not community
income, as regards tax. Chesson v. Com-
missioner of Internal Revenue (C. C. A.

1932) 57 F.(2d) 141, den petition 22 B. T.
A, 818,

Half of attorney’s fee, received after his
wife's death, under contingent fee con-
tract made during marriage, was proper-
ly excluded from his net taxable income
for year in which received. Commission-
er of Internal Revenue v. King (C. C. A.
Tex. 1934) 69 F.(2d) 639.

Where wife residing with husband in
Texas received by will income from prop-
erty for life, such income held community
income, and husband and wife could
properly make separate income tax re-
turng each including one-half of income.
Commissioner of Internal Revenue v. Ter-
ry (C. C. A. Tex, 1934) 69 F.(2d) 968.

Earnings of husband and wife domiciled
in Texas are community income, and hus-
band and wife may each report as gross
income one-half of the total earnings.
(1920) 32 Op. Atty. Gen. 208,

Determination that income of resident
of Arizona from interest in Georgia and
Massachusetts partnerships was separate
income, approved. 9 B. T. A. 1033,

‘Where no returns were filed by peti-
tioner and his wife, residents of Texas,
for 1923 or 1924, but joint returns were
filed on their behalf by the Commissioner
under the authority of section 97 of this
title, petitioner may not now return his
income and have his tax computed for

these years on a separate basis. 14 B, T.
A, 465.

Joint returns of community income of
petitioner and his wife, residents of Texas,
having been filed for the years 1920, 1921,
and 1922, the petitioner may not now have
the income divided between them and tax-
ed separately. 14 B. T. A. 465.

Farm rentals received in year 1920 from
real estate situated in State of Texas
which was separate estate of husband,
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constitute community income under laws
of Texas. 16 B. T, A, 614.

Oll royalties received in ycar 1920 from
real estate situated in State of Oklahoma
which was separate estate of husband Jv-
ing in Texas, constitute separate income
of husband. 16 B, T. A. 614.

Agreement of spouses as to disposal of
their earnings held not to prevent wife's
earnings from being “community income,"”
taxable to husband. Blair v. Reoth (C.
C. A, 1927) 22 F.(2d) 932, certiorari de-
nied (1927) 48 8. Ct. 436, 277 U. 8. 588, 72
L. Ed. 1001.

Agreement between partner and his wife,
acknowledging latter's equal partnership
in husband's interest, did not make her
member of partnership. Burnet v. Lein-
inger (1932) 52 8. Ct. 345, 285 U. 8. 136, 76

L. Ed. 665, reversing (C. C. A, 1931) 51 ¥.
(2d) 7.

Cash payments to husband for oil and
gas leases on his separate property did
not for tax purposes fall into community -
as “rents and revenues.” Ferguson v.
Commissioner of Internal Revenue (C. C.
A. 1930) 45 F.(2d) 573.

Consideration received by wife on sale
of mineral interest in land held separate,
not community property. Lucus v. Bau-

cum (C. C. A. 1931) 50 F.(2d) 808, revers-
ing 17 B. T. A, 1312

In determining whether income was
community property for taxation pur-
poses, that husband deposited income in
joint account from which original funds
were withdrawn to invest in the property
producing income in question held imma-
terial. Pedder v. Commissioner of In-

ternal Revenue (C. C. A. 1932) 60 F.(2d)
866,

Board's finding that income from prop-
erty held in husband’s name was commu-
nity property and hence taxable to hus-
band, not property held in joint tenancy,
held supported, though funds invested in
the property were once deposited in joint
bank account. Pedder v. Commissioner of

Internal Revenue (C. C. A. 1032) 60 F.
(2d) 866. :

Wife's rights in husband’s income were
determined by law of domiclle where
earned, not by law of matrimonial domi-
cile. Blumenthal v. Commissioner of In-
ternal Revenue (C, C. A. 1932) 60 F.(2d)
715, cert den (1932) 53 8. Ct. 220, 287 U. S.
662, 77 L. Ed. 571.
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Property purchased by husband before
marriage held separate property though
flancée contributed te price and major
improvemoents were later pald for from
community funds. Commissioner of In-

ternal Revenue v, Burke (C. C. A. 1032)
62 r.(2) 7

Where business income is produced in
part by separate property and in part
by efforts of community, earnings will
be allocated, but if income attributable
primarily to one element, other element
disregarded. 2 B. T. A. 640.

Where servieces of community ineldental
to profits, there is no presumption that
profits attributable entirely to services
of community, 2 B. T. A. 640.

Where any presumpiion that profits at-
tributable to community services ig over-
come by evidence, if there be any pre-
sumption it is that separate property was
primary source of profits. 2 B. T. A. 640,

‘Where property purchased in part with
separate funds of wife and in part with
Joint funds ana title taken in wife’'s name,

profit on sale was not income to husband.
3 B. T. A, 313.

Barnings of a wife during coverture
which are her separate property may not
be included in taxable income of hus-
band. 4 B. T. A. 679, 832, 833, 834, 915,
1071, 1073, 1074, 1075,

Bxistence of agrecment that wife's sep-
arate earnings shall be her Separate prop-
erty may be proved by circumstantial evi-
dence. 4 B. T. A. 1071,

Inclusion in husband’s income of wife's
earnings not disturbed in absence of evi-
dence that such earnings were separate
property. 4 B. T, A. 1074, 1203,

So held with regard to salary paid wife
by husband. 4 B. T. A. 1109,

Evidence held insufficient to overcome
presumption that securities were com-
munity property. 4 B. T. A. 1149,

‘Where husband invests wife's separate
property in & partnership, wife's pro rata
share of gain derived from sale of inter-
est in partnership is not taxable to hus-
band. 6 B. T. A, 312

Property held wife's separate property

and profit realized her separate income.
8 B. T. A. 213,

Failure to determine tax liability on

community-property basis approved. 8
B. T. A, 1121,
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Profit on sale of land determined and
apportioned between husband and wite,
9 B. T, A, 1222,

Where income was derived principaily
from business carried on in a noncom -
munity-property state, and Commissioner
determined that none of it wag comm -
nity income, husband was not entitle- to
divide certain income between himself and
wife and exclude from his return the por-
tion alloeated to the wife. Rosenberg v.
Commissioner of Internal Revenue (App.

D. C. 1930) 87 F.(2d) 880, aff 10 B. T. A.
601, .

Where income from business produced
in part by separate property and in part
by efforts of community, value placed
upon services by parties accepted as a
reasonable apportionment, 11 B. T. A. 26.

Husband, having received community
income, was taxable with the same though
divorce decree transferred a portion of it
to his wife. 11 B. T, A. 441.

Oil royalties paid on land acquired by
husband for consideration consisting of
community property held to be taxable to

him and not to community, 24 B, T. A.
715,

Agreement between husband and wife,
providing that all their property and all
income arising therefrom or from compen-
sation for personal services of either
should become separate property and that
each should own an undivided one-half in-
terest therein construed. 22 B. T. A. 587.

Under evidence, commissioner properly
included entire income from certain prop-
erty in petitioner's return where petition-
er had previously shown for other tax
purposes that property was her separate
property and no evidence was introduced
before Board of Tax Appeals regarding
ownership. 21 B. T, A, 384. .

Money and stock received by petitioner
during marriage in payment for proper-
ty_ sold by him before marriage, held not
community property. 18 B. T. A. 156.

Where the two petitioners and their
wives carried on a mercantile business as
a partnership, the income derived by the
wives was their separate property and
it was error to include same in the income

of petitioners as community property. 18
B. T. A. 981,

Where wife furnished $5,000 from her
separate estate to enable husband to en-
gage in moving picture rroduction, the
profits to be divided equally, one-half of
the proceeds was the wife's separate prop-
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erty and should not be included in hus-
band’s income. 13 B. T. A. 077.

Where husband reported all community
income in addition to income on his sepa-
rate property. Commissioner counld not in-
clude in wife's return one-hal? of commu-
nity income. 14 B. T. A. 723,

Hntire value of community property in-

cluded in gross estate of husband, 18 B.
T. A. 930.

‘Where citizens of the United States re-
side in a foreign country, the taws of
which give to a wife a vested interest
in ecommunity property, separate returns
are proper, and respondent may net tax

entire income to husband. 13 B. T. A.
375,

Earned income of husband in community
property state held not earned income of
wife, 26 B. T. A. 642,

Income reserved by wife as beneficiary

of trust held community property. 26 B.
T. A. 1418,

Attorney fee held community property.
26 B, T. A, 1138,

Community property laws held not to

attach to property of nonresident. 27 B.
T. A, 1234,

Income from property during stated
years held taxable in entirety to husband
a8 community property. 28 B. T. A. 179.

Entire profits from sale of property held

taxable income of hushand’'s estate, 28 B.
T. A. 716,

Agreement between spouses held to work
partition of community. 30 B, T. A. 1136.

Removal of taxpayer into community
property state held not to change accrued

geparate right into community, 30 B. T.
A, 425,

An agreement which merely provides
for the transfer of property from one
spouse to the other upon separation does
not destroy the marital community com-

posed of the parties thereto. 29 B. T. A.
616.

By contract between spouses earnings
of hushand may be withheld from com-
munity. 29 B. T. A. 760.

Auntenuptial agreement in foreign coun-
try held to prevent earnings of husband
from becoming community property. 29
B. T. A, 167,

Cash surrcuder value of insurance pol-
icy payable to wife falls into community
and is taxable one-half to each spouse.
20 B. T. A. 11.
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Change of domlcil to community prop-
erty state does not affect status of .n-
terest in partnership In another state
previously acquired. 30 B. T. A. 1265.

Income of married woman from trust
fund held community property of herself
and husband. 30 B, T. A. 832.

Probate proceedings held to have work-

ed partition of community property. 80
B. T. A. 019,

Separation agreement held to prevent
any income after its becsming communi-
ty property. 30.B. T, A. J16.

105, —— Gifts and transfers by
band te wife

Assignment by husband to wife of in-
terest in property made during negotia-
tions for sale to third person, held a bona
flde gift and subsequent sale by wife did
not result in taxable income to husband.
2 B. T. A. 1012. To substantially same ef-
fect, see 3 B. T. A, 964, 969, 974; 6 B. T.
A, 788, 1142,

bhus-

Oral understanding giving wife half in-
terest in farm held insufficient to estab-
lish wife's right to royalties from future
oil leases or relieve husband from tax en
entire income. Leydig v. Commissioner
of Internal Revenue (C. C. A. 1930) 43
F.(2d) 494.

Assignment to wife of payments be-
coming payable periodically to husband
are not effective for tax purposes. Bisgh-
op v. Commissioner of Internal Revenue

(C. C. A, 1931) 54 F.(2d) 298, aff 19 B. T. A.
1108.

Undivided interest in contract for com-
mission on insurance renewals assigned
to wife held not taxable as income of hus-
band. Hall v. Burnet (1931) 54 F.(2d)
443, 60 App. D. C. 332, cert den (1932) 52
8. Ct. 408, 285 U. 8. 552, 76 L. Ed. 942,

Dividends from shares of stock of hus-
band indorsed in blank and placed in
wife's safe deposit box held properly in-
cluded in husband's return. Marshall v.
Commissioner of Internal Revenue (C. C.
A. 1932) 57 F.(2d) 633, cert den (1932) 53
8. Ct. 20, 287 U. 8. 621, 77 L. Ed. 539.

Insurance agent's assignment to his
wife of his right to future bonuses and
commissions held Ineffective to  avoid
taxation thercof as his income, Parker
v. Routzahn (C. C. A. Ohio 1032) 56 F.
(2d) 730, cert den (1032) 33 8. Ct. 15, 287
U. 8. 606, 77 L. Ed. 527.

Trancfer of stock on books of corpora-
tion itself constitutes delivery. Marshall
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v. Commissioner of Internal Revenue (C.
C. A. 1032) 37 F.(2d) 633, cert den (1932)
63 8. Ct. 20, 287 U, 8. 621, 77 L. Bd. 539,

Dividends on shares of stock transfer-
red from husband to wife and actually
transferred on bhooks of corporation held
erroneously included In husband's in-
come, Marshall v. Commissioner of In-
ternal Revenue (C. C. A. 1032) 37 F.(24d)
33, cert den (1932) 53 8. Ct, 20, 287 U, 8.
621, 77 L. Ed. 530.

Lessor's agreement to glve wife equal
share in proceeds of oil leases did not
constitute effective transfer of interest in
funds, as regards tax, where proceeds
were placed in lessor's bank account.
Ferguson v. Commissioner of Internal
Revenue (C. C. A. 1930) 45 F.(2d) ©678.

Husband conveying undivided half in-
terest 1n land to wife held liable for tax
only on half of net income from sale of
oil and gas leases covering such land.
McKee v, Alexander (D. C. Okl. 1931) 48
F.(2d) 838.

Income from land, In which husband
and wife each owned undivided half in-
terest, is that of bhusband only to extent
of his interest. McKee v. Alexander (D.
C. Okl. 1931) 48 F.(2d) 838.

Income from land, acquired by consid-
eration supplied jointly by husband and
wife, is that of husband only to extent of
his ratable interest in investment. Mec-
Kee v. Alexander (D. C. Okl 1031) 48
F.(24) 838.

Income from +wife’'s interest in part-
nership, which Interest was given her by
husband, though such partnership be-
tween husband and wife was not recog-
nized by the state court, held not taxable
to husband. TI'ugh v. U. S. (D. C. W. Va.
1031) 48 F.(2d) 600.

Assignment by attorney cof half inter-
est in contingent fee does not relieve him
from tax on entire fee. Daugherty w.
Commissioner of Internal Revenue (C. C.

A. 1933) 63 F.(2d) 77, aff 2¢ B. T. A.
531.

Customer’s letter directing broker to
make Joint account of customer’s mar-
ginal transactions in his own and wife's
name, with statement that orders would
be glven “for the writer,” held valid gift
of half interest in account, for tax pur-
poses, since orders by wife were not ex-
cluded. Tracy v. Commissioner of Inter-
nal Revenue (C. C. A. 193%) 70 F.(2d) 93,
rev 25 B. T. A. 93.
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Customer's written request to broker
to mike jolnt account of transactions in
his own and wife's name, where acqulesc-
ed in, held effective, for tax purposes, as
transfer of half interest in marginal ac-
count, notwiithsianding broker's delay in
recording transfer. Tracy v. Commis-
sloner of Internal Revenue (C, C. A. 1934)
70 F.(2d) 93, rev 25 B. T. A. 3.

Husband's assignment of profits from
Joint adventure in marketing stock held
gift to wife, and profits were not taxable
a8 income of husband. Copland v. Com-
missioner of Internal Revenue (C. C. A.
1030) 41 F.(2d) 501, rev 15 B. T. A, 238.

Finding made as to nature of convey-
ance of real estate by husband in truost
for wife for determining whether income
from such real estate constituted income
to husband. 2 B. T. A. 1061.

Husband held to have realized taxable
income on sale of stock to extent of dif-
ference between purchase and sale price
of stock though stock had been assigned
to wife. 3 B. T. A. 491,

Bona fide gift of stock in corporation
which dissolved and conveyed real estate
to stockholders, who sold it, held, not a
gift of proceeds of sale. 3 B. T. A. 780.

Renewal commissions paid, under con-
tract with insurance company, to wife as

assignee of contract, held income to hus-
band. 3 B. T. A. 826.

Interest on note transferred to wife as

a gift, not taxable to husband. 4 B, T. A.
47, |

Assignment to wife of deferred pur-
chase price installments held not a bona
fide transfer and profit from sale was in-
come to husband. § B, T. A. 628.

Cash dividends held taxable income to
husband, notwi'thstan(ling previous as-
signment to wife of right to receive divi-
dends. 5 B. T. A. 963.

Wife's distributive share of income of
parinership between herself and a third
person  held not taxable to husband,
where husband had transferred his inter-
est to kis wife. 6 B. T. A. 1123,

Immaterial that gift was made by hus-

band to aveid payment of taxes. 8 B. 'T.
A, 1142,

Transaction held oral sale of business to
husband by wife, and having been exceut-
cd income was apportioned accordingly.
Hamilton v. Commissioner of Internal

Revenue (C. C. A. 1928) 24 F.(2d) 668, rev
7 B. T. A. 362.
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Tlusband, in good faith held to have
glven to wife his interest in a coal mine,
and profita from operation was her, and
not his, income. Commissioner of Iuter-
nal Revenue v. Barnes' Estate (C. C. Al
1020) 80 10.(2d) 289, aff 7 B. T, A, 424,

Salary and fees of resident of Califor-
nia, are taxable to him notwithstanding
agreement to’ divide them with his wife,
10 B, T. A. 723. To substantially the
same effect, see 10 B. T. A, 1237,

As to assignment to wife of life interest
in income from husband's property, see
11 B. T. A. 406.

Where decedent executed and deiivered
to his wife an instrument of gift pur-
porting to transfer thereby title to cer-
tain stock but reserving to himself cer-
tain rights and uses with respect thereto,
including right to receive dividends
thereon, held that dividends were Income
to decedent. 23 B. T. A. 930.

Until settlement income from share of
deceased wife in community property
should be taxed as a whole against sur-
vivor a8 a fiduciary., 25 B, T. A, 69.

Shares of stock held transferred to
wife. 24 B, T. A, 1152,

Where lender for value transferred evi-
ilences of logns to his wife interest pay-
ments held not income of lender. 13 B.
T, A. 579,

Evidence held not to sustain the peti-
tioners’ allegation that certain securities
were transferred by gift by ecach of them
to their respective wives., 13 B. T. A,
1253,

Under will directing executors to con-
tinwte business and pay net profits to wid-
ow for support of herself and children
for life, widow, under I'ennsylvania law,
was entitled to net profits and they were
taxable as bher income, whether distribut-
cd or not. 14 B, T. A. 488,

Gift of certain sares of stock by peti-
tioner to wife held to he bona fide, 16 B,
T. A. 592,

Gift to wife of stock received as salary
held not to release hushand from tax. 26
B. T. A, U7,

Gift to wife held effective.
21.

26 B. T. A,

Gift to wife held incomplete.
A. 1260.

25 B. T.

Dividends on stock transferred by hus-
band to wife not taxahle to him, though
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later paid to bim by her in consideration
of transfer. 20 B, T. A, 1410,

Where hushand quitclaimed his inter-
est In mineral rights theretofore attempt-
ed to be conveyed by wife, portion of
purchase money received by wife held
taxable income. 5 B, T. A, 303,

Evidence held to show that no gift to
wife of vendor of half of sale price of
land was Intended. 29 B. T. A. 1.

Gift, to wife held effective to make in-

come of property taxable to her. 30 B. T.
A, 301,

V. AMOUNT OF INCOMB

111. In general

‘Where a holder of shares of stock was
glven the right to subseribe for an equal
number of shares of a new issue of stock,
which right it sold, the sum received
therefor is not taxable in its entirety as
income received during the year, under
Income Tax Act Sept. 8 1016, § 2 (re-
pealed), but the amount taxable is ‘the
gain or profit realized from: the ‘sale
which wag the excess of the sum received
above the net value, after deducting the
gubscription price, of the new shares it -
would have obtained by itself exercising
the right. Safe Deposit & Trust Co. of
Baltimore v. Mileg (D. C. Md. 1921) 273
F. 822, affirmed (1922) 42 8. Ct. 483, 239
U. 8. 247, 66 L, Ed, 923.

Officer must report only amount at
which compensation is finally adjusted at
close of year. 1 B. T. A. 108.

Gross income from bookmaking opera-
tlons determined. 1 B, T. A, 326.

Gross profits of merchant, who took no
inventouries and whose accounts consisted
of daily record of purchases and sales,
computed on basis of 33%, and net prof-
it on 229%. of sales. 1 B. T. A. 665.

Taxpayer's method of computing un-
carned discount approved. 1 B, T. A, 922.

Finding made as to amount of income
received by taxpayer from remts. 2 B. T. -
A. 494, As to salary actually drawn. 2
B. T. A, 1257; 7 B. T. A. 615. As to
amount of compensation paid. 8 B. T. A.
242, 425. As to income from sale and re-
acquisition of iuterests in buisness, and
operations of business. 8 B. T. A. 218.
As to gross income for eight-month peri-
od. S B. T. A. 287. As to net sales,
expenses, and amount of taxes pald. &
B. T. A, 740.
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Commissioner’s actlon in adopting av-
yrage percentage of profit on gross sales
tor four-year period to compute gross
profits approved. 2 B, T. A. 1209,

Increase in income from rent disallow-
ed when already included. 3 B. T. A, 209,

Computation of gross income nnd net
income on basals of bank deposits approv-
ed. 8 B, T. A. 1349,

Where individual organized corpora-
tion and transferred his business to it
during his taxable year, profits taxable
to individual computed by allocating to
him such proportion of the entire year’s
profits a8 number of days of operation as
an individual bore to total number of
days in year. 4 B T. A. 516.

Income from sales may not be arbitrar-
ily increased over amount shown on
books when fairly kept. 3 B. T. A. 41.

Manufacture of goods abroad does not
reduce the profits from their sale in the
United States. 5 B. T. A. 402,

Evidence held insufficient to show over-
statement of rentals apd gain from sale
of atock. 7 B. T. A. 1076.

Amount held erroneously added to in-
come, 8 B, T. A. 68,

Deduction of T per cent. discount from
total of invoice amounnts held proper in

the computation of gross sales. 8 B. T.
A, 419,

For lack of sufficient evidence of incor-
rectness, determination of amount of sal-
aries approved. 8 B. T. A. 710.

Stock received as compensation for
services taxable only to extent of its fair
market value when received. 8 B. T. A.
992,

Evidence held insufficient to warrant a

change in respondent’'s determination of
income, 9 B, T. A. 1194; 10 B. T. A, 174,

Method of computing income from cer-
tain real estate transactions determined.
10 B. T. A. 503.

‘Where petitioner’'s books and accounts
have Dbeen lost, work sheets and office
copies of reports of accountants held to

establish the business income. 10 B. T.
A. 860.

Transaction between corporation and
principal stockholders construed and

held to be contributions to capital rather
than reductions of salary. Burns v. Com-
missioner of Internal Revenue (C. C. A,
1920) 31 F.(2d) 399, aff 11 B. T. A. 524,
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cert den (1920) 50 8. Ct. 25, 280 U. B. p64,
4 L. Ed. 618.

Evidence held insufficlent to overcome

respondeut's determination, 13 B, T. A.
10.

Deficlencies computed by use of per-
centage method approved in absence of
evidence permitting determinntion by an-
other method, 14 B. T. A. 324,

112. Valuation of property received

Value of good will ag fixed in agree-
ment between sgurviving partners accept-
ed as evidence of actual value at date of
acquisition. 1 B, T. A. 441,

In fixing value of gift stock for tax-
ation, legal obligation to convey interest
in estate to corporation should be con-
sidered. Whittell v. McLaughlin (C. C.
A. Cal. 1929) 31 F.(2d) 30, affirming (D.
C. 1928) 20 F.(2d) 208.

Determination of value of stock and
bonds of oil company approved. Crook
v. U. 8. (C. C. A. La, 1929) 30 F.(2d) 917.

‘When taxpayer endorses with recourse
and guarantees payment of note he is not
thereby relieved from reporting full
amount reccived in exchange for mnote.
28 B. T. A. 788.

The petitioner's income from commis-
sion notes should be recomputed upon
the basis of the fair market value of said
notes tvhen reeeived in order to more
clearly reflect its income. 14 B, T. A. 797:
14 B. T. A. 801,

Basic date for valuing stock received
as part consideration upon sale of prop-
erty is date when taxpayer is entitled to
receive stock and not the date stock eer-

tificates were delivered to vendor. 2¢ B.
T. A, 22,

Where stock closely beld, price paid to
stockholder for purpose of forcing bhim

out of corporation does not reflect actual
value. 3 B. T. A. 475.

Evidence of unsuccessful efforts to sell
stock or secure loans 4 or 3 yvears after
receipt has no bearing on market value
at time of receipt. 3 BR. T. A. 911.

Dividends held to support Commission-
er’s valuation. 3 B. T. A. 911.

Commissioner's finding of market value
of stock approved. 3 B. T. A. 920. )

Corporate bonds held to have had a
market value of not to exceed 50% of par
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value, though subsequently paid.
A, 307, 308, 309,

4 B.T.

Value of stock determined, 4 B, T. A.
60, 514; 7 B. 1. A, 621,

Prices realized upon sales in subse-
quent years held not to establish value
of stock in year of receipt. 4 B. T. A,
500, 514,

That past-duc coupons were detached
from bonds held insufficient to Jjustify
reduction in value. ¢ B, T. A. 1048,

Valuation of notes approved. 7 B. T.
A. 621,

Fair market value of accounts receiva-
ble determined. 8 B. T. A. 65.

President of corporation not estopped
from setting up market value of stock
recelved Ior services with his own income-
tax liability by corporation’s protest in
connection with its tax, 8 B. T. A, 992.

Value of improvements on leased prem-
ises determined. 9 B. T. A, 1219,

Evidence held insufficient to warrant
disturbing determination in respect to
valuation of buildings. 10 B. T. A. 174.

Certain certificates delivered to peti-
tioners for services rendered held income
in the amount of their face value. 12 B,
T. A. 368,

Market value of public improvement
bonds determined. 11 B. T. A, 1302,

See, also, 12 B. T. A. 841,

VI. REQUIREMENT OF INVENTORIES
IN GENERAL

121. In general

One making loan, payable in German
marks, when not a dealer, held not en-
titled to deduct depreciation in marks as
a loss under Revenue Act 1919, § 203 (re-
pealed) and regulation thereunder con-
cerning inventories. Havilang@g v. Ed-
wards (C. C. A. N, Y. 1927) 20 F.(2d) 905.

A departmental regulation prescribing
the manner of making inventories by a
taxpayer must receive a strict construc-
tion. Wood & Ewer Co. v. Ham (D. C.
Me. 1926) 14 F.(2d) 995.

Inventory by income taxpayer held to
substantially comply with regulations.
Wood & Ewer Co. v. Ham (D. C. Me, 1926)
14 F.(2d) 995.

Bank maintaining separate department
for sale of securities and carrying securi-
ties for resale held to be “dealer in securi-
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ties” within department rule allowing
such denlers to make return on basig of
Inventories. Harriman Nat. Bank v, Com-
missioner of Internal Revenue (C. C. A.
N. Y. 1030) 43 F.(2d) 950, rev 14 B. T. A.
T43.

Summary adjustments either upward or
downward are unacceptable where unsup-
ported by facts. 14 B. T, A. 1351

The Commissioner having been given
the power to make regulations with re-
spect to inventories, such regulations
must be accepted unless contrary to stat-
ute. 14 B. T. A, 1062.

Where taxpayer sold goods on free trial
offer theoretical inventory set up by rev-
enue agent not accepted. 1 B. T. A. 641.

Where prior returns made upon basis
of inventories taken at cost, taxpayer
may reduce inventory by eliminating ob-
solete goods and writing down wusable
goods to fair reproduction cost, if actual
physical inventory was taken and claim

for reduction was supported by detailed
evidence. 1 B. T. A. ¢36.

In considering significance of ‘““4nven-
tory” and “inventory account,” nomencla-
ture must give way before a true inter-
pretation of the facts. 4 B. T. A. 568, aff
without op Blair v. Amalgamated Sugar
Co. (C. C. A. 1928) 31 F.(2d) 1008.

Book inventory when overstated should
be reduced to accord with physical in-
ventory. 5 B. T. A. 570.

Infrequent and isolated transactions in
bonds held insufficient to establish that
bank was a dealer in securities, entitled
to inventory unsold securities at market
value. 5 B. T. A. 8390.

Inventory sheets held insufficient to sup-
port finding of market value or basis for
comparison of cost and market value. 6.
B. T. A. 525.

In absence of evidence of basis upon
which incomplete inventory was taken,
or evidence showing whether merchandise
on hand included that taken over from
another corporation such merchandise not
considered in determining cost of goods
sold for tax year. 6 B. T. A. 949.

Inventories determined. 8 B. T. A. 368;
11 B. T. A. 782,

Inventories approved. 8§ B, T. A. 477
12 B. T. A. 557; 15 B. T. A. 13.

Where taxpayer made actual count of
items on December 21, 1919, and in March,
and before flling its income-tax return ex-
tended actual invoice cost the inventory
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an taken is the correet eloging inventory
fur the year. 10 B, T. A, 521,

Diserepancies appearing upon petition-
er's books should, if possible, be so ad-
justed as to disclose the actunl income. 10
B. T, A, 1204,

A corporation engaged in buying and
selling Iands held not entitled, under sec-
tion 208, Revenue Act 108 (repealed) to
have its income determined by the use of
inventories. 11 B. T. A, 414.

The discrimination in this respeect as
between taxpayers dealing in land and
those dealing in merchandise is not un-
lawful, 11 B, T. A. 416.

Petitioner dealing only for its own ac-
connt and not for any customer held not
dealer in securities within Art. 105 of Reg-
ulation 74 relating to inventories. 29 B. T.
A. 664.

Partners in stock dealing firm held en-
titled to have income computed by use
of inventories. 20 B. T. A. 1255.

122. Purpose of inventories

Purpose, in requirlng inventories, is
clearly to dctermine annual income. 1
B. T. A 124,

123. Basis

Taxpayer may take inventories only on
basis prescribed by Commissioner. Kemp
v. U. 8 (C. C. A Tex. 1928) 23 F.{(2d)

721,

The basis on which inventories are to be
taken is within discretion of Commission-
er of Internal Revenue and Secretary of
Treasury. Riverside Mfg, Co. v. U. S.
{1928) 67 Ct. CL 117, cert den (1929) 49
S, Ct. 479, 279 U. S. 863, 73 L. Ed. 1002.

Commissioner's determination of defi-
cvieney for year in which intermingled ar-
ticles, some of which were purchased at
higher cost, were inventoried at taxpayer's
manufacturing cost will not be disturbed
where in addition it appears that in cles-
ing inventory for preceding year taxpay-
er used and Commissioner approved in-
ventory on same basis. 16 B. T. A. 788,

Under Regulations 62 held that petition-
er was required to compute his inventory
at the close of the fiscal year ending Feb-
ruary 28, 1921, upon the basis of cost, his
inventory at the beginning of that taxable
vear and in prior years having been upon
that basis. 16 B. T. A. 1124,

Two similar lots of merchandise ecannot
be inventoried on different bases. 9 B. T.
A, 301,
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124. Conslstency and uniformity

Inuventories used in computing cost of
goods must be computed at beginning and
end of year on same basig and this rule

applies to trade discounts. 1 B, T. A.
124,

Practice of taxpayer should be uniform.
1 1. T. A. 690,

Greater weight given to consistency than
to particular method so long as method
or basls used substantially reflects income,
2 B. T. A. 206,

Inventory methods used consistently for
many years, which accurately reflect im-
come, not disturbed by arbitrary adjust-
ments that result in distortion of actual
income. 2 B, T. A. 268; 5 B, T. A. 918;
10 B. T. A, 1204,

Weight is to be given to consistency of
method in taking inventories. 8 B. T. A.
6, But consistency is not sufficient in
itself to entitle taxpayer to value inven-
tory on such consistent basis; and where
it is not proven that method clearly re-
fleets income, little weight can be given
to consistency. 8§ B. T. A, 788.

The Commissioner held in error in add-
ing to income a discount deducted con-

sistently from inventories. 11 B, T. A.
B4~

125. Correctness of Inventories or changes

therein
Taxpayer has burden to prove that
amount assigred to item listed in invento-
ry was, at least approximately, actual
cost. Industrial Lumber Co., Inec, wv.
Commissioner of Internal Revenue (C. C.
A, 1932) 58 F.(2d) 123.

Taxpayer's ability to realize total
amount shown by inventory at date there-
of in cash is not test of sufficiency of in-
ventory, absent authentic evidence of au-
thoritative recognition of it as such. In-
dusfrial Lumber Co., Ine.,, v. Commis-

sioner of Internal Revenue (C. C. A. 1932)
38 F.(2d) 123.

Where it appears that reductions claim-
ed are substantially correct they will be
allowed even though they are arrived at

by a summary average computation. 16
B. T. A, 120.

Reduction on account of goods which
became worthless disallowed for want of
evidence as to quantity, date of purchase,
or cost. 6 B. T, A, 88. '

Slight errors in book entrics held in-
sufficient to support tinding that perpet-
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val juventory malntained in cotton book

did not clearly reflect income. 8 B. T. A,
1170,

Overstatement of quantity and cost net
shown by evidence. 7 B. T. A, 113; ©
B. T, A, 1137,

Evidence held to show error in Com-
missioner's inventory adjustments. 8 B.
T. A. 1236; 10 B. T. A, 9.

Alleged innccuracies cannot be pre-
sumed merely because a high proportion
of merchandise gain as compared with
sales is disclosed. 10 B. T. A, 1132,

Inventory adjustments approved. 12 B.
T. A, 107G.

126, Review of commissioner’s determina~
tions

The courts have jurisdiction to review
the determination of the Commigsioner of
Internal Revenue of the value of property
for purposes of taxation. Mimnaugh v.
U. S. (1928) 66 Ct. Cl 411, certiorari denied

(1920) 50 8, Ct. 24, 280 U, 8. 563, 74 L. Ed.
617.

Evidence held to support finding of
Board that taxpayer had not included in
inventory rotten lumber thereafter sought
to be eliminated. Hutchins Lumber &
Storage Co. v. Commissioner of Internal
Revenue (C. C. A. 1931) 53 F.(2d) 1016.

Commissioner’s disallowance of dedue-
tion of loss as shown by inventory value
of silk, on theory silk was held as securi-
ty for advances on credits, held not arbi-
trary. Finance & Guaranty Co. v. Com-
missioner of Internal Revenue (C, C. A.

1931) 56 F.(2d) 1061, affirming 19 B. T. A.
1313,

Where Commissioner and Secretary of
Treasury in exercise of their discretion
refuse to permit deduction of trade dis-
counts from inventory values their deci-
sion is not reviewable, Riverside Mfg. Co.
v. U. 8. (1929) 67 Ct. Cl 117, certiorari de-
nied (1929 49 S, Ct. 479, 279 U. S. 863, 73
L. Ed. 1002,

Practice adopted by tax authorities
with reference to elaimed deductions from
inventory at market value will not be dis-
turbed unless clearly unlawful. Indus-
trial Lumber Co., Inc.,, v. Commissioner

of Internal Revenue (C. C. A, 1932) 58 F.
(2d) 123.

Corporation’s evidence that its report-
ed inventory was erroneous held not so
conclusively established ar to Justify re-
jecting income tax assessment based on
inventories. National Mill Supply Co. v.
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Commisgioner of Internal Revenue (C. C.
A. 1033) 62 P.(24) 420.

Action of the Commigsioner in rejecting
closing inventories approved, 17 B. T, A.
approved in the absence of proof of error
in such adjustments. 17 B, T. A, 630.

Reduction of opening Inventory of a
business purchased by amount treated as
cost of good will held error, where evi-
dence established that no good will asset

in fact existed, or was considered, 14 B.
T. A. 755,

Where the pleadings, as amended, ques-
tion the correctness of the closing inven-
tory only, there is no question as to open-

ing inventory before the Board. 14 B. T.
A. 496.

The board is unable to determine that a
group of alleged expenses were errone-
ously included in the overhead rate used
in computing Inventory, in the absence
of evidence showing all the items of the

group had no place in inventory. 14 B.
T, A, 496.

Where petitioner took inventory at De-
cember 31, 1917, at market, which exceed-
ed cost, petitioner properly reduced in-
ventory taken December 31, 1918, at cost to
bring it to market value for purpose of
determining the tax lability for 1918. 16
B. T. A. 968.

Action of Commissioner in rejecting pe-
titioner’s original inventory and its al-
ternative offer of a corrected inventory re-
duced by anticipated shrinkage and esti-
mated losses through degrading and dis-
count was approved. 20 B. T. A. 394.

Evidence held not to justify changing
the Commissioner’s adjustment of the peti-

tioner’'s closing inventory. 21 B. T. A.
38.

Respondent’s determination of petition-e
er’'s opening inventory for 1923 approved,
for lack of evidence showing such deter-

mination to be erroneous. 23 B. T. A.
1362,

Taxpayer made returns for fiscal year
ended Aug. 31, 1917, and fiscal period*Sept.
1 to Dec. 31, 1917. Complete physical in-
ventory was nhot taken at Aug. 31, 1917,
but one was taken at Dec. 31, 1917, which
showed physical inventory in excess of
book inventory. Held, allocation of ex-
cess to the two periods should not be dis-
turbed in absence of evidence that true
inventory at Aug. 31, 1917, exceeded

amount allowed by Commissioner., 2 B, T.
A, 223,
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‘Where original Inventory was not avail-’

able and Commissioner based opening in-
ventory upon calculations from taxpayer's
books, determination not disturbed in
absence of proof as to identity or correct-

ness of sheets submitted by taxpayer, 2

B, T. A. 351,

Determinations which have compensat-
ing effects upon succeeding taxable years
not disturbed, except upon convincing
evidence of error. 2 B. T, A. 700,

In absence of records from which
Board may determine gross snles, Com-
missioner's determination not disturbed.
3B.T. A. 41,

Commissioner’s determination approved
for lack of sufficient evidence to show
error. 10 B, T. A. 1378,

Commissioner's denial of right to use
inventories approved for lack of evidence.
12 B. T. A, 728.

ITEMS INCLUDED OR DEDUCTIBLE
131, Items included or excluded in gen-
eral

Taxpayer held not entitled to deduct
amount of reserves for obsolete and un-
salable merchandise included in closing
inventories. 2 B. T. A, 89,

Discount required to bring inventory to
net realizable figure at date thercof held
not deductible by taxpayer from invento-
ry. Industrial Lumber Co., Inc., v. Com-
missioner of Internal Revenue (C. C. A.
1932) 58 F.(24) 123.

Amounts for shrinkage and breakage,
and for degrade, held not deductible by
taxpayer, a lumber manufacturer, from
inventory at market value, Industrial
Lumber Co., Inc¢.. v. Commissioner of In-
éernal Revenue (C. C. A. 1932) 58 F.{2d)
123.

Where books are on accrual basis and
accounts payable is credited for merchan-
dise ordercd before but delivered after
close of fiscal year, there should be an
offsetting debit to inventory. 2 B. T. A.
817.

Practice of adjusting closing inventory
by taking sum of 29 of both sales and
purchases into closing balance sheet each
year as business expense disapproved, 2
B, T. A, 1313.

Inclusion in gross sales of proceeds of
sales made after tax year disallowed. 3
B. T. A, 41.
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Salesmen's commissions on orders un-
fliled at beginning of year are not prop-
er inventory items, 4 B. T. A, 016.

Gross sales for tax year may not be
reduced by amount of refunds due to de-
cline in market price oceurring after tax
year, 6 B. T. A. 271,

Accounts receivable account which re-
flects melling price of goods containing
latent defects, may not be reduced by orig-
inal gelling price of goods returned in
the succeeding year, 9 B. T. A. 989,

Where title to merchandise which tax-
payer had contracted to purchase had not
passed, and payment therefor was not due
by the close of the year, held no liability
accrued within the year, and the mer-
chandise may not be included in closing
inventory. Barde Steel Products Corpo-
ration v. Commissioner of Internal Reve-

nue (C. C. A. 1030) 40 F.(2d) 412, aff 14 B,
T. A. 209.

Inventories used in computing cost of
goods sold must be computed at begin-
ning and end of each year on substan-
tially same basis, 22 B. T. A. 175,

Title to conal contracted for but not de-
livered or loaded on cars for shipment to
taxpayer had not passed at close of year
and such coal could not be included in in-
ventory, and no deduction could be taken
because of loss thereon. 24 B. T. A. 307,
aff without reference to this point Com-
missioner of Internal Revenue v. Northern
Coal Co. (C. C. A. 1933) 62 F.(2d) 742.

132. Property and merchaundise to be in-

cluded

Livestock, purchased for use in dairy
business, accounted for by inventory
nmethod and included in inventory from
time title passed. 1 B. T. A. 385.

Where language of internal revenue reg-
ulation determining basis for taxpayer's
inventory did not exclude lumber manu-
facturers, court could not do so. F. T.
Dooley Lumber Co, v, U. 8. (C. C. A. Ark.
1033) 63 F.(2d) 384, cert den (1933) 54 S.
Ct. 38, 280 U. S. 640, 78 L. Ed. 536.

Taxpayer is entitled to inventory cer-
tain supplies necessary in business of
manufacturing sugar and deduct from in-
ventory depreciation therein, but the ques-
tion what supplies may be so inventoricd
is capable of no categorical answer. ¥Frau-
cisco Sugar Co. v. Commissioner of In-
ternal Revenue (C. C. A, 1931) 47 F.(2d)

553.

116



Ch. 1

Taxpayer wag not entitled to reduce in-
ventory because of decrease in value of
goods carried as convenlence to customers
and sold at cost, Francisco Sugar Co, v.
Commissioner of Internal Revenue (C. C.
A, 1081) 47 I.(2d) 555,

Taxpayer who consistently inventoried
and included in returns stocks and se-
curities held for investment, may not
claim upon appeal that they should be
excluded from inventory. 1 B, T, A, 868,

Claim that shopworn and obgolete
goods, which were inventoried, had not
been included in previous inventories, held

not established by evidence. 2 B. T. A,
834.

Goods in transit may not be included
in closing inventory, without also includ-
ing them in merchandise purchases, 3
B. T. A. 1119.

Merchandise held to have been pur-
chased during tax year, and cost should
be included in purchases, whether tax-
payer on cash or accrual basis. 4 B, T,
A. 209.

Merchandise used in filling orders and
not on hand at close of year not included
in clesing inventory. 6 B. T. A. 89,

Income of vendor reflected by including
rejected goods in closing inventory at in-
ventory value rather than by including
sale price in gross sales. 6 B. T. A, 172,
To the same effect, see 10 B. T. A. 8,

Right to inventory work mules denied
where Included at price at which mules
sold by others. 6 B. T. A. 813.

Merchandise shipped on approval or
with knowledge that it was not in accord-
ance with contract, should not be included
in gross sales, but remains a part of in-
ventory. 8 B. T. A, 49.

Petitioner may include in its inventory
only property to which it had title,
Brown Lumber Co. v. Commissioner of
Internal Revenue (App. D. C. 1929) 35 F.
(2d) 880, aff 9 B. T. A. 719, in which cir-
cumstances were held to show intent that
title should pass as to one contract, but
insufficient as to another contract.

A partnership, held not entitled to in-
ventory at their market value and so re-
fleet in the accounts and inventories of
the partnership securities carried in the
name of a corporation. 9 B, T. A. 963.

Merchantable stock In trade of a going
retail business held to have

a readily
realizable value, 20 B. T.

A. 499,
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Mcerchandise purchused by petitioner,
title to which remained In seller, can not
be included in inventory, if auy, kept by
petitioner. 24 B. T. A, 871.

133. JItems of costs included

Frelght charges, incurred in shipping
defective nuphtha to refinery, not includ-
ed In cost of naphtha, 1 B, T. A. 690,

Taxpayer conducted both wholesale
and retail business and billed goods to
retail stores at wholesale cost plus 5%,
represcenting cost of handling. Held, in-
ventories taken on basis of cost in re-

tail stores should include 5% charge. 2
B. T. A. 0040.

.

Leakage and consumption on premises
is not a manufacturing cost of beer and

may not be deducted from total produc-
tion. 2 B. T. A. 1193.

Cost of goods withdrawn for personal
use may not be included in cost of goods
sold. 3 B. T. A. 37, 434.

Where it is impossible to determine
whether sales price was represented in in-
come, or whether goods were included in
inventory. hump sum purporting to rep-
resent purchases may not be included in
cost of goods sold. 8 B. T. A. 41. )

Art. 1383, reg. 45, providing that, in
determining cost, discounts, except cash
discounts, may be deducted at option of
taxpayer, is consistent with sec. 203, Act
1018 (repealed) and is reasonable. 4 B.
T. A. 246,

An arbitrary deduction each year of a
fixed percentage of cost, without regard
to actual discounts received is inconsist-
ent with art. 1353. 4 B. T. A. 246.

Amount of goods accepted in payment
of customers' accounts should be includ-
ed In purchases when proceeds of sales
included in income. 5 B. T. A. 9.

Cost of goods purchased from stock-
holder and sold in regular course of busi-

ness, should be included in purchases.
5 B. T. A. 761,

Contention that excess of loans from
banks over accounts payable should be
added to cost of purchases, denied for
lack of evidence. 6 R. T. A. 1300.

Expenditures for public warchousing
and subscquent drayage to the petition-
er's mill, do not constitute additiowal
costs of cotton for inventory purposes,
but are business expenses and proper de-
ductions from income. 9 B, T. A. 301.
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Factory supplies, and stores not con-
sumed in production processes, may not
be included in tuventory lun determluning
cost of goods sold. 9 B, T. A, 038,

Where inventory of goods in process
and finished goods on hand at close of
taxable year is taken at cost, it should
include amount of bonuses pald to em-
ployees who participated in production of

goods composing the inventory. 17 B. T,
A. 340,
134. Exclusion of items or cost thercof

Cost of lumber rendered unsalable by
rot and damage and discarded held de-
ductible from closing inventory. 4 B. T.
A, T05.

Cost of parts manufactured for use in
production of particular models which be-
came obsolete and were abandoned and
scrapped excluded from closing invento-
ry notwithstanding physical removal did
not take place until following year. ¢ B.
T. A. 61.

Where supplies were actually used, but
their usefulness was reduced by changed
business conditions, elosing inventory of
supplies should not be reduced by pro-
portionate part of cost of supplies rep-
resenting lost usefulness. 6 B. T. A. 1270,

Petitioner entitled to reduce inventory
on account of scrapped merchandise for
which no market was to be found. 7 B.
T. A. 639.

Reduction of inventory because of ob-
solete parts held proper. 8 B. T. A. 407.

Supplies for the repair, maintenance
and operation of a plant, which do not
form. a part of the manufactured article,
held not subject to the inventory provi-
sions of the law and regulations. 14 B.
T. A, 1062,

135. Effect of including items

That goods sold for future delivery,
and carried in a so-called “inventory ac-
count"” at sales price, were undelivered
and included as part of inventory does
not warrant conclusion that sales were
not consummated within tax year. 4 B.
T. A. 568, aff without op (C. C. A. 1929)
31 F.(2d) 1008,

VALUATIONS
141,

Balance sheets of corporation and pred-
ecessor partnership, and statement of of-
ficer held insufficient to prove actual cash

In general
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value of property purchased from part-
nership, 1 B, T. A, 286.

Bec. 331, Act of 1018 (repcaled) as to as-
certaining invested capital did not affeet
value which ecorporations might put on
merchandlse purchased from predecessor.
1 B. T. A. 286.

Taxpayer engaged in converting cotton
goods into finished product sold to job-
bers and manufucturers held *“‘manufac-
turer” within regulation respecting meth-
od of determining inventory for tax lia-
bility. Bedford Mills, Ine. v. U. 8. (Ct.
ClL 1932) 50 F.(2d) 203, motion den (Ct.
CL 19343) 2 F.Supp. 769, cert den (1933) 54
8. Ct. 71, 200 T. S. 655, 78 L. Ed. 567.

In absence of evidence, Board will not
presume that taxpayer’'s inventory had
any value on March 1, 1913, or that any
portion of inventory at beginning of year
was not paid for. 1 B. T. A. 589, 611.

Adjustments of income by which over-
valuation of inventory at beginning of
1918 and 1919 was added to income and
overvaluation at end of such years sub-
tracted therefrom, held correct. 2 B. T.
A, 256,

Purpose of inventory

valuation is
clearly to reflect income.

2 B. T. A. 266.

Deficiency resulting from reduction of
opening inventory of corporation dis-
allowed. 2 B. T. A. 483.

Use of unit value as of March 1, 1913,
which was higher than unit value rep-
resenting original cost of timber, held
proper. 3 B. T. A, 1282,

Partners, who took over livestock al
cost to predecessor partnership, held
entitled to reflect decrease in value on
their returns. 4 B. T. A. 634.

Amounts arbitrarily added to closing
inventory for purpose of securing credit
should be eliminated. 6 B. T. A. 89.

Claim for depreciation of current in-
ventories will be denied where there is
no evidence of cost. 6 B. T. A. 1360.

Evidence produced to support petition-
er's claim held too indefinite and uncer-
tain to warrant a modification of the pric-
ing of the closing inventory of 1919. 10
B. T. A. 379. .

In arriving at market value of goods
in process the item of labor should go in-
to the computation at prices prevailing
at the date of the inventory as reduced
shortly before. 12 B. T. A. 37.
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Respondent held to have erred in in-
creasing the value of the closing inven-
tory of wmatcrials and product, but er-
ror not shown with reference to supplies.
12 B. 1. A, 468.

A witness may not testify to values on
information gained from trade Journals
not produced in evidence. Guy v, Commis-
sloner of Internal Revenue (C. C. A. 1929)
35 F.(2d) 130, aff 18 B. T. A. 51.

142. Basis of valuation

Taxpayer cannot value inventory at
market price, if it is higher than cost.
U. 8. v. Kemp (C. C. A, Tex. 1826) 12 F.
(2d) 7, ecertiorari denied (1928) 47 8. Ct.
o7, 273 U. 8. 703, 71 L. Ed. 848.

Taxpayer in inventorying merchandise
cannot use both cost and market price in
same inventory. James II. Bunce Co.,
Ine., v. Eaton (D. C. Conn. 1929) 36 F.(2d)
379.

Taxpayer held entitled under evidence
to reduce inventory shown in return by
amount of unsalable phonograph records
included at factory cost. Lucker v. TU.
8. (Ct. C1, 1931) 53 F.(2d) 418.

Where cost of merchandise was lower
than market, taxpayer in inventorying
merchandise at cost could not deduct
percentage therefrom. James H. Bunce
Co., Irc., v. Eaton (D. C. Conn. 1829) 36
¥.(2d) 3879.

Where inventories are necessary to de-
termine  taxable income, “base stock”
method is improper, that method consist-
ing in the use of a constant price or nom-
‘inal value for a so-called normal quan-
tity of material in stock. Lucas v. Kan-
s«ag City Structural Steel Co. (1930) 30
S, Ct. 263, 281 U, S. 264, 74 1. Ed. 848,
reversing (C. C. A. 1929) 33 F.(2d) 53.

In determining taxable income of com-
pany engaged in fabrication and erection
of structural steel plates, reserve stock
Jeould not be valued at constant price on
theory material therein had no relation
to profits. Lucas v. Kansas City Struc-
tural Steel Co. (1930) 50 S. Ct. 263, 281
1. 8. 264, 74 L. Ed. 848, reversing (C. C
A, 1929) 33 F.(2d) 53.

Closing inventory of taxpayer, a lum-
Ler manufacturer, which treated average
rost as cost of lumber of any grade,
held properly rejected. Industrial Lum-
her Co., Inc, v. Commissioner of Internal
Revenue (C. C. A. 1932) 58 F.(2d) 123.

“Market" for goods held by manufac-
turer on given inventory date must be
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determined on basiz of elements of cost
enterlng into production, Bedford Mills,
Ine, v. U, 8, (Ct. Cl 19383) 2 F. Supp. 769,
den motlon (Ct. CIL 1082) 59 F.(2d) 263,

cert den (1933) 54 8. Ct. 71, 290 U. 8. 855,
78 L. Ed. 567, :

In tax refund action, court's finding
that lumber manufacturer inventoried de-
fective lumber on basis of bona fide sell-
ing price less cost of sale held not con-
struable as determination that defective
lumber was unsalable at normal prices
within meaning of internal revenue regu-
lation authorizing such inventory basis,
and findings, as oppositely construed,
were sustained by evidence. F. T. Doo-
ley Lumber Co. v. U. 8. (C. C. A. Ark.
1033) 63 F.(2d) 384, cert den (1933) 54 8.
Ct. 58, 290 U. 8. 640, 78 L. Ed. 5356.

An inventory taken by a manufacturer
of or dealer in merchandise at cost or
market value, whichever is lower, is pex-
mitted by subdivision (g) of section 8
and by subdivision (d) of section 13 of
the Act of 1916 subject, of course, to reg-
ulations made in accordance with said
act. The same rule applies to a dealer or
merchant in securities; and it is a mat-
ter for regulations issued by the Treas-
ury Department under the authority of
the aforesaid act to determine what con-
stitutes a dealer or merchant in securi-
ties. - (1018) 31 Op. Atty. Gen. 301.

Commissioner's disallowance of certain
reductions in inventory values made for
the purpose of reducing inventories to
the bhasis of cost or market, whichever
was lower, approved. 22 B, T. A, 487.

In fixing inventory values of goods of
different grades and quality, held that an
arbitrary flat rate should not b:: used, but
that each grade should be inventoried at
its proper value. 19 B. T. A. 8.

Bags for containing fertilizer are prop-
erly inventoried at cost:-or market which-
ever is lower. 13 B. T. A. 39. ’

Petitioner could file inventory of gro-
cery business on cost basis, and that of

cattle ranch on basis of market. 15 B.
T. A. 1080.

‘Where petitioner, In return filed before
issuance of Treasury Decision permitting
inventories on basis of cost or market
whichever was lower, priced inventories
for year ending March 31, 1920, on basis
of cost, but in 1921 priced inventories on
basis of cost or market whichever was
lower, petitioner should be allowed to re-
vise inventories for year 1920 on basis of
cost or market whichever was lower. 15
B. T. A. 1096.
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Commissioner is eutitled to require by
regulation that stock on hand shall be
valued at ite then value, rather than its
value at the beginning of the year. Chi-
cago Frog & Switek Co. v. U. 8. (1929) 68
Ct. Cl. 180.

Taxpayer obligated to sell merchandise
for less than market price. may not ia-
clude at less than cost merchandise suit-
able for manufacture to till, but not spe-
cifically appropriated to, contracts. 1 B.
T. A, 121,

Unless it proves higher actual cash val-
ue, corporation taking over businvss of
partnership must use closing inventory of
latter in computing cost of merchandise
sold during first taxable year. 1 B. T.
A, 286.

Single items may neot be taken at mar-
ket where usual method of pricing inven-
tory is cost. 1 B. T. A. 630,

Where taxpayer adopted combination
method, rendering  impossible  direct
checking, Comimissioner justified in re-
congtructing inventory on basis of ecost,
used in closing inventory for previous
vear. 1 B. T. A, 848.

When closing inventories disclogse dam-
aged merchandise, bona fide selling price
tess cost of selling, within 30 days after
.aventory date, may be used in valuing
e 0 goods. 1 B, T. A, 1040. See, to sub-
siatially same effcet where market ab-
normal at date of imventory. 7 B. T. A.
1280,

Average cost method not in accordance
with method approved by Commissioner
must be substantiated in its applieation
to goods of taxpayer as a whole. 2 B. T.
A. 306,

Taxpayer assigned to each class of
goods a value which in its judgment re-
flected market value. IHeld, inventory
was not arbitrarily reduced from cost to
market, but was taken on hasis of cost
or market, whichever was lower, and re-
flected market value. 2 B T. A, 4460, in
which it was held that valnation was sub-
stuntinted by sales in following year.

Valuation of inventory made by ap-
praisers pursuant to direction of probate
ecourt, which was bhased on full®* market

value and was lower than cost, accepted.
4 B. T. A, T4

Whoere neither value nor cost was
shown and thcre was no evidence that
inventory figurcs represented cost, or cost
or market. whichever was lower, taxpay-
er had not substantiated his claim for
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increase in closing inventory.
118,

4B T. A.

Evidence that several years after tak-
ing of inventory goods became obsolete
and were sold at less than market value
used in closing inventory was insufficient

to justify claim of overvaluation. 4 B.
T. A, ¢33,

Closing Invertury held taken on basig
of cost or wmarket, whichever was lower,
and taxpayer entitled to take closing in-
ventory for subsequent year on same
basis. § B. T. A. 456.

Inventories held properly valued on
basis of cost or cost or market, whichever
was lower. 5 B. T. A. 625.

Method used must conform to best ac-
counting practice and clearly reflect in-
come. 5 B. 'T. A. 78S,

Cost of merchandise payable in pounds
sterling computed by reducing sterling to
dollars at rate of exchange prevailing on
date of purchase. ¢ B. T. A. 403.

Testimony held insufficient to justify
valuation as made on basis of cost or

market, whichever was lower. 6 B. T.
A. 1042,

Taxpayer's records held a perpetual in-
ventory establishing cost of cotton, whick
should be wused for closing inventory
rather than an arbitrary basis in which
taxpayer used opening inventory and
purchages ¢f wraw cotton made during
Year to avrive at & weighted mathemati-
cal average unit cost. 4 B. T. A. 1179,

Commissioner's method of valulng in-
ventory on basis of cost of cotton most
recently purchased held erroneous. 6 B.
T. A, 1170,

Where inventories consistently taken.
on bhasis of market, recon.putation of"
closing inventory on basis of cost or mar-
ket, without changing opening invento-
ry, distorted income and taxpayer’'s meth-

od should be used. 7 B. T. A. 36; 10 B.
T. A. 382,

“Market price” Inventory prepared by
petitioner and approved by the Cominis-
sioner accepted in lieu of “fair value' in-
ventory contended for by petitioner. 7
B. T. A. 1066,

Valuation at sale price when lower than
cost, in absence of any replacement mar-
ket, see 8 B. T. A, 477.

Commissioner in changlug

inventory
from & cost or market,

whichever was.
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lower, to a cost basls held error. 8 B,
T. A. T67.

Inventory values fixed by going prices
at taxpayer’s own market rather than one
at a distance, 8 B. T. A, 1000,

Where petitioner was granted permis-
gion to change the basis of valuing its in-
ventories beginning with the closing in-
ventory for 1921, but did not make such
change, the use of the new method be-
ginning in 1922 was unauthorized. 8 B.
T. A. 1115.

Commissioner’s adjustments of raw cot-

ton inventories to cost reversed. 9 B. T.
A. 301.

Market price of raw cotton as uscd by
the petitioner in valuing its inventory of
raw cotton, goods in process and finished
goods approved. 10 B T. A. 646.

Part of inventory of raw materials ad-
Justed from cost to market in accordance
with testimony. 10 B. T. A. T10.

Petitioner permitted at close of the year
to change basis of taking inventory from
cost, to cost or market, whichever is low-
er, a8 authorized by article 1582 of Regu-
lations 45. 11 B. T. A, 812.

Yarnos in process or finished yarns, suit-
able for delivery on contracts upon which
specifications had been received at date of
inventory valued at cost and balance at
market, which was less than cost. 12
B. T. A, 37.

Portion of inventory of raw materials
required to fill firm sales contracts for
finished goods priced at cost. 12 B. T.
A. B78.

Liquors on hand at Oectober 31, 10919,
properly inventoried on the basis of cost

or market, whichever was lower. 12 B.
T. A. 1067,

See, also, 12 B, T. A. 407.

143.

Where taxpayer took inventory for 1917
at cost, inventory for i918 was improper-
1y taken at retail priceg without changing
inventory at close of 1917 from cost basis
to retail basis. James II. Bunee Co., Inc.,
v. Eaton (D. C. Conn. 1929) 36 F.(2d) 379.

- Change or revision

Revision of inventories denied for in-
gufficiency of evidence. 13 B. T. A. 702,

Where inventories taken at cost or mar-
ket whichever was lower but items were
included at cost when market value was
less, the eclosing inventory should be re-
duced by the difference., 13 B. T. A. 35.
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Petitioner held entitled to inventory hig
goods on hand at the end of 1920 on the
basis of cost or market, whichever was
less, although at the beginning of the

year he inventuried them at cost. 14 B, T.
A, 1208,

Petitioner for 1919 took its closing in-
ventory on basis of “cost” and for 1920 on
basis of “cost or market.” Held, that it
could not adjust its 1919 inventory by
valuing only & portion of same at “cost or
market.” Further, held, on evidence, that
petitioner was not entitled to further ad-
Just cost of new cars on hand, which were

supcrseded by new models. 16 B. T, A.~
114,

Inventory adjustments allowed where
valuations of lumber made on the basis of
average cost of different grades were ex-
cessive due to higher than average per-
centages of lumber in the lower grades.
19 B. 1. A, 277,

Where taxpayer took inventories based
upon estimated market value, it may not
file amended returns based upon revised
inventories in absence of evidence as to
cost of goods or that revised inventories

more accurately reflected market value.
1 B. T. A, 1169.

And closing inventory on basis of cost
may not be changed to cost or market
basis, by use of replacement cost Agires,
collected in part several years thereafter,
and based upon opinions as to then mar-
ket value. 2 B, T. A. 1329.

Angd inventory taken upon the basis of
cost or market, whichever is lower, may
not later be revised to accord with the
market price cstablished subsequent to
the inventory date. 8 B. T. A. 884

But when closing inventories made with-
out actual knowledge of market condi-
tions and prices, revised inventories based
on bona fide market prices, ascertained
within reasonable time and based on mar-
ket conditiong then existing and not on

future contingencies, will be aceepted. 2
B. T. A. 109.

And inventory taken at cost or market,
might upon discovery that it contained a
large quantity of defective material be
corrected. 9 B3, T, A, 989.

Where taxpayer took closing inventory
at cost and a month later, reduced it by
an arbitrary amount, claiming revised
figure represented market value, held, re-
ports from correspondents did not prove
‘market value and computation on basis
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of original cost figure approved. 6 B. 7.
A. 711,

Inventory priced according to manu-
facturers' printed price list of earlier date
was not an inventory at cost or market
whichever was lower, and revision based
upon actual knowledge of market prices
was properly used as basis. 7 B. T. A. 9.

The respondent erred in increasing clos-
Ing inventory from cost to market where
the alleged market was higher than cost.
11 B. T. A. 1423,

‘144, = Additions and deductions

Owner of retail stock of merchandise
held entitled to make reasonable dedue-
tion of percentage of total of cost price in-
ventory in returning market valne. 8. Q.
Sample Co. v. Commissioner of Internal
Revenue (C. C. A. La. 1998) 23 F.(2d) 671.

Practice of reduclng closing inventory
by dedncting ecertrin  percentages from
cost, not followed with consistency anfl
uat regular intervals, held insufficient to
Justify finding that ciosing inventory was
taken at cost or market, whichever was
lower. 1 B. T. A. 973.

Reduction of inventory from cost to cost
or market, whichever was lower, by sub-
tracting 71%.% therefrom, disallowed
method held not justified by testimony.
2B. T A. 65

Taxpayer may not list goods at cost and
subtract estimated amount tn obtain value
of second-hand, exchanged, obsolete, shop-
worn and defective goods when not of-
fered for sale within 30 days, as required
by regulstions, and tatements showing
original adjustments not produced. 2 B.
T. A. 90.

Deduction from market value of am~ nt
estimated to bring inventory down to cost,
accepted where method consistently fol-
lowed and true income clearly reflected, 2
B. T, A, 266.

Inventory value obtained by deducting
from coxt an average pereentage in each
department of a dry goods store, for de-

terioration, is not an inventory at market.
2 B, T. A 369

Inventory at cost may not be reduced
on account of unseasonzble merchandise
based on approximation by officer of tax-
payer. 2 B. T. A. 425.

Inventory taken at cost may not be re-
duced by straight percentage basis to de-
- termine market value of shopworn and
out-of-style goods. 3 B. T. A. 52.
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Disnllowanee of such reduetfon in clos-
ing Inventory approved in absence of evi-
dence as to action taken respeeting open-
ing inventory. 3 B, T. A. 52.

Deduction based upon estimated de-
crense in value of total inventory by rea-
son of obselete and shopworn goods, does
not necessarily bring inventory to cost or

market, whichever s lower. 4 B. 1. A.
580,

Taxpayer may not deduct as an inven-
tory loss an arbitrary estimate of shrink-
age in value due to spoilage and obsoles-
cence. 5 B, T, A, 53.

Where physical inventory taken at ac-
tual cost was revised by oflicer of taxpay-
er having knowledge of cost and markot
values to show cost or market, whichever
was lower, inventories held taken on basis

of cost or market, whichever was lower. 5
B. T. A. 436.

Inventory of used automobiles at bona
fide selling prices, as determined from ex-

perience, less cost of selling, held proper.
0 B. T. A, 818,

Where inventories taken on basis of
selling prices less a percentage of total
inventory, an arbitrary reduction of sell-
ing price of part of inventory, not allowed
in absence of evidence that sclling price

did not represent correct price. § B. T. A.
84T,

Inventory taken at cost, reduced by a
perceentage representing amount of esti-
mated average decline in market price
during year, held not to represent market
value. 8. G. Semple Co. v. Commissioner
of Internal Revenue (C. C. A. 1928) 23 .
(2d) 671, aff 5 B. T. A. 1034,

Where taxpayer inventoried his stock of
goods at cost and then deducted 10 per
cent., held that the Commissioner did not

err in restoring the amount deducted. 9
B. T. A, 1289,

The valuation of merchandise inventory
by petitioner approved with relation to
cash discounts deducted. 10 B. T. A. 825

ace b,

Where an opening inventory was taken
at cost and in the closing inventory cer-
tain articles were inventoried at market
which was higher than cost and the in-
ventory otherwixe was taken at cost, the
closing inventory should be reduced by
the difference between market and cost

of the items inventoried at market. 12
B. T. A. 112,

The action of the petitioner in detor-
mining the cost of goods by reducing the
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invoice price by 8 per cent. representing
discounts, approved. 12 B. T. A. 1021.

Deduction from inventories on account
of discounts held not consistent with tax-
payer's accounting practice and not to re-
flect true taxable income. 13 B. T. A. 305.

Reduction of inventories by ‘percentage
of loss sustained, determined by inspec-
tion was not arbitrary, 13 B, T. A. 62.

Inventory taken at cost may not be re-
duced by straight percentage basis to de-
termine market, 22 B, T. A. 133.

145. Determination of value

~ Valuation of securities based upon ap-
praisal of actual value by taxpayer, an ex-
perienced investment broker, accepted in
lieu of valuation of revenue agent based
upon newspaper reports of sales on stock
exchange, 1 B, T, A, 868.

Price for which damaged goods sold
several years later not evidence of market
value on date inventory was closed. 1 B.
T, A, 1040,

Average cost, based upon erroneous di-
rect cost figure and unsupported miscel-
laneous and transportation cost figure, re-
jeeted. 2 B. T. A, 306.

Value claimed disallowed for want of
evidence as to whether cost or market val-
ue was lower, 2 B. T. A, 873.

Finding made as to correct amount of
opening inventory on basis of cost. 3 B,
T. A, 604,

Where taxpayer inventoried new cars,
tractors, and implements on basis of cost
or market, whichever was lower, and used
cars on basis of market values, taxpay-
er's determinations of market values ap-
proved. 4 B, T. A. 689,

Values determined. 9 B. T. A. 1216; 10
B, T. A. 237; TB. T. A. 143; 11 B. T. A,
$10; 10 B, T. A. 1134; 12 B. T. A, 326,
133, 455, 456.

Values of items appearing in petitioner's
opening inventory determined. 24 B. T. A,

052,
Market value of automobiles at Decem-

ber 31, 1920, determined for inventory pur-
poses. 10 B, T. A. 1001.

The inventory value of cotton as deter-
mined by the petitioner approved on the
evidence. 11 B. T. A, 903.

Inventory of cotton as originally taken
held more nearly correct than any which
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could be arrived at on the basis or the

opinion testimony and not disturbed. 12
B. T. A. 37.

Petitioners’ valuation of ewes and lambs
in closing inventory for the year 1919, ap-
proved. 12 B, T, A. 465. .

In perpetual inventory kept at cost and
adjusted each year to “cost or market,
whichever is lower,” depreciated or ob-
solete merchandise may be included at ac-
tual value as determined by experienced
officials of taxpayer. 13 B, T. A. 127.

Where market valge at time of inven-
tory was less than cost, petitioner ig en-
titled to have its tax Hability -computed

upon basis of Inventory at market value,
14 B. T. A. 765,

Value of opening inventory determined
for purpose of computing gain derived
from goods sold. 15 B. T. A. 1208.

146. Review of commissioner’s determing-

tion

Burden of proof is on taxpayer to estab-
lish error by Commissioner in valuing in-
ventory; proof of value of part of inven-
tory is insufficient. 2 B. T. A, $35.

Evidence respecting mistake in Inven-
tory values held insufficient to overcome
redetermination of deficiency by commis-
sioner. Louisville Cooperage Co. v. Com-
missioner of Internal Revenue (C. C. A.
1031) 47 F.(2d) 599, cert den (1931) 52 B. Ct.
13, 284 U. 8, 630, 76 L. Ed. 536.

Evidence held insufficlent to show that
the commissioner erred in fixing values in .
the absence of proper inventories. Pekin

Cooperage Co. v. U. 8. (1930) 68 Ct. Cl.
723.

Where Board i8 unable from evidence to
determine whether taxpayer - arrived at
correct valuation, claim that Commissioner
erred in adopting a different method will
be denied where result obtained ig Just
and reasonable. 4 B. T. A, 741,

Commissioner’s determination not dis-
turbed for faulty method in absence of

evidence of incorrect result. § B. T. A.
1231,

Commissioner’s valuation of inventories

approved for lack of evidence. 8 B. T. A.
996,

Valuation on average cost basis used in
other years not disturbed in absence of
clear proof. 10 B, T. A. 232,

Where taxpayer’s method of computa-
tion was substantially right commission-

123



Tit. 26, § 22

er held in error in rejecting it. Rook-
wood Pottery Co. v. Commissioner of In-
ternal Revenue (C. C. A, 1030) 45 F.(2d)
43, rev 11 B, T. A, 470.

Where respondent allowed & sum rep-
resenting cost of goods as a deduction,
and by atfirmative plea avers error in so
doing, the burden is upon him to prove
the error. 12 B. T. A, 716.

Adjustments made by the respondent in
the petitioner's eclosing inventories for
1820 and 1921 approved. 15 B. T. A. 733,

GAIN OR LOSS AND INCOMB
151,

In ascertaining net loss in inventory, all
increases and losses in market value of
livestock must be included. 1 B. T. A. 383.

Loss on Inventory

Where merchant’s stock on hand at end
of tax year has declined in value and 1is
inventoried below cost amounts in excess
of inventory value realized from sales in
subsequent years are attributable to such
years, United States Cartridge Co. v. U. 8.
(Ct. C1. 1932) 52 S. Ct. 243, 284 U. 8. 610,
78 L, Ed. 431, rev (Ct. Cl. 1931) 48 E.(24)
983.

Taxpayer held entitled to reduction of
its cost price inventory of magnetic radio
equipment, subsequently discovered to be
eompletely obsolete, and reimbursement
for income tax mistakenly paid on basia
of such inventory. Queen City Wood-
works & Lumber Co. v. Crooks (D. C. Mo.
1934) 7 F, Supp. (84,

Deduction from taxpayer's closing cost
price inventory for 1928 because of mag-
netic radio equipment, subsequently dis-
covered to be ohsolete, held proper for
such year, in which loss occurred. Queen
City Woodworks & Lumber Co., v. Crooks
(D. C. Mo. 1934) T F. Supp. 684.

Internal Revenue Commissioner’'s regu-
lations for determination of taxpayer's in-
ventory must not be contrary to law as
compelling payment of tax on income not
clearly or fairly reiiccted in taxpayer’'s re-
turn, Queen City Woodworks & Lumber
Co. v. Crooks (D. C. Mo. 1934) 7 F. Supp.
G84.

Deductible loss held not predicable on
reduction of nursery stock and no adjust-
ment of inventory leld permissible.. 2 B.
T. A, 1084.

Computation of loss on sale of entire in-
ventory at close of y2a:, separately from
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gain on sales durlng year, approved where
true income reflected. 4 B. T. A, 686,

Where holding company purchased for
stock the assets and assumed the liabili-
ties of another corporation, and disposed
of inventory acquired at less than value at
which taken over, a holding that the two
companies were affiliated held not to de-
prive consolidated group of benefit of in-
ventory loss. 4 B. T. A, 1274,

Credits, representing difference between
amounts originally billed and petitioner's
cost, allowed to foreign subsidiaries to
enable them to meet ¢ mpetition and
thereby continue as outlets for petitioner's
goods in foreign market are not capital
contributions, but constitute deductible
loss. 21 B. T. A. 569,

152. Inventory values as income

Where taxpayer carried merchandise
purchase azccount at net cost after deduect-
ing cash discounts, the cash discounts
should not be added to net income without
increasing merchandise purchases in sim-
ilar amount, 1 B. T. A. 417.

Increase of book inventory to agree with
physical inventory, offset by reserve for
invoices not received, not additional in-
come. 1 B. T, A. 534.

Taxpayer changing from cash to ac-
crual basis held required to take up in in-
come in year for which change is made

inventory as of beginning of year. 1 B.
T, A, 589, 011, .

Value of inventory at beginning of year.
established by evidence, included in com-
puting tax lMability. 1 B. T. A. 905.

Taxpayer adjusted inventory to reflect
increases and decreases in list prices and
credited or debited reserve for apprecia-
tion to offset such changes. Held that
amount remaining in reserve at end of
year must be included in net inecome. 5
B. T. A, 570.

Action of Commissioner in correcting
opening and closing inventories and add-
ing to income increase in amount of re-
ceivables not disturbed, in absence of evi-
dence that such increase included in gro:=s
sales reported. 4 B, T. A. 135.

Cost of supplies included in inventory

to conform to new accounting practice
held not income. 6 B. T. A, 24.

Inventories giving effeet to discounts
may properly be used in computing tax-
able income. 8 B. T. A. 566,
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Evidence held not to show that the petual inventory. Coon Auto Co. v. Com-
Commissioner was in error in adding to missioner of Internal Revenue (C. C. A.
net income amount deducted from per- 1029) 85 F.(2d) 504, aff 8 B. T. A, 763.

§ 23. Deductions from gross income
In computing net income there shall be allowed as deductions:

(a) Expenses. All the ordinary and necessary expenses paid or
incurred during the taxable year in carrying on any trade or busi-
ness, including a reasonable allowanee for salaries or other compen-
sation for personal services actually rendered; traveling expenses
(including the entire amount expended for meals and lodging) while
away from home in the pursuit of a trade or business; and rentals or
other payments required to be made as a condition to the continued
use or possession, for purposes of the trade or business, of property

to which the taxpayer has not taken or is not taking title or in which
he has no equity.

(b) Interest. All interest paid or accrued within the taxable
year on indebtedness, except on indebtedness incurred or continued
to purchase or carry obligations (other than obligations of the
United States issued after September 24, 1917, and originally sub-

scribed for by the taxpayer) the interest upon which is wholly exempt
from the taxes imposed by this chapter.

(c) Taxes generally. Taxes paid or accrued within the taxable
year, except—

(1) Federal income, war-profits, and excess-profits taxes;

(2) income, war-profits, and excess-profits taxes imposed by the
authority of any foreign country or possession of the United States;
but this deduction shall be allowed in the case of a taxpayer who
does not signify in his return his desire to have to any extent the
benefits of section 131 (relating to credit for taxes of foreign coun-
tries and possessions of the United States);

(3) estate, inheritance, legacy, succession, and gift taxes; and

(4) taxes assessed against local benefits of a kind tending to in-
crease the value of the property assessed; but this paragraph shall
not exclude the allowance as a deduction of so much of such taxes
as is properly allocable to maintenance or interest charges.

(d) Taxes of shareholder paid by corporation. The deduction for
taxes allowed by subsection (c) shall be allowed to a corporation
in the case of taxes imposed upon a shareholder of the corporation
upon his interest as shareholder which are paid by the corporation
without reimbursement from the shareholder, but in such cases no
deduction shall be allowed the shareholder for the amount of such
taxes.

(e) Losses by individuals. In the case of an individual, losses

sustained during the taxable year and not compensated for by insur-
ance or otherwise—

(1) if incurred in trade or business; or
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