




























































































§ 40:819 FepERAL PrROCEDURE LAWYERS EpITION

forum should not be frustrated by a narrow, grudglng interpretation of
the federal officer removal statute.®

¢ Observation: A federal defense need only be colorable, not
airtight, to sustain a claim of federal officer jurisdiction, but by the
same token, a court will not equate a federal defense that is merely
colorable with one that is hopeless.®

§ 40:820 dJurisdictional facts necessary for removal of state
action against federal officer

Research References
West’s Key Number Digest, Removal of Cases €*21; United States =505, 965

The jurisdictional facts necessary for the removal of a federal officer
under 28 U.S.C.A. § 1442, unlike those necessary for removal under 28
U.S.C.A. § 1441," need not appear on the surface of the complaint in the
state action.? The removal petition may supply the jurisdictional basis
for removal in the notice itself, if the complaint does not.? In addition, if
the removal notice is deficient in stating the grounds for removal under
the fec%eral officer removal statute, an amended removal notice may
suffice.

& Caution: If there are specific jurisdictional bars elsewhere that
prevent the district court from asserting jurisdiction, 28 U.S.C.A.
§ 1442 cannot overcome the jurisdictional defect.®

§ 40:821 Satisfying “color of office” test for removal of state
action against federal officer

Research References

West’s Key Number Digest, Public Employment €&1033; Removal of Cases
&21, 25; United States &=505, 965

When is act “under color of such office” within meaning of 28 U.S.C.A. sec.
1442(a)(1), providing for removal from state court to federal court of civil
action or criminal prosecution against officer of United States for any act
under color of such office, 54 A.L.R. Fed. 442

*U.S. Supreme Court—Willingham
v. Morgan, 395 U.S. 402, 89 S. Ct. 1813,
23 L. Ed. 2d 396 (1969).

®Seventh Circuit—Alsup v. 3-Day
Blinds, Inc., 435 F. Supp. 2d 838 (S.D. IlL.
20086).

[Section 40:820]

'Jurisdictional prerequisites and
grounds necessary for removal under 28
U.S.C.A. § 1441 are discussed in §§ 69:1 to
69:11.

’Second Circuit—Poss v. Lieber-
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man, 299 F.2d 358 (2d Cir. 1962).

%Second Circuit—In re Methyl
Tertiary Butyl Ether (“MTBE”) Products
Liability Litigation, 399 F. Supp. 2d 356
(S.D. N.Y. 2005).

“Eighth Circuit—Russell v. U.S.
Dept. of Housing and Urban Development,
214 F. Supp. 2d 933 (W.D. Ark. 2002).

*Ninth Circuit—State Engineer of
State of Nevada v. South Fork Band of
Te-Moak Tribe of Western Shoshone
Indians of Nevada, 339 F.3d 804 (9th Cir.
2003).



GovERNMENT OFFICERS AND EMPLOYEES § 40:821

To qualify for removal of an action from state court under the federal
officer removal statute,' a federal officer or agency must both raise a

colorable federal defense® and establish that the suit is for an act taken

under color of office, which requires the defendant to show a nexus be-
tween the charged conduct and the asserted official authority.® The
defendant must specifically show that he was acting under color of office
when performing the act for which he is being sued or prosecuted.* The
“color of office” requirement should not be frustrated by a “narrow”
construction; the rule has been interpreted broadly to achieve the protec-
tive purpose of the statute.®

A federal officer’s acts must come within the scope of the necessary
incidents of his duty as an officer of the United States to be under color
of office for the purposes of removal.® The test is not whether a govern-
ment employee was acting in performance of his duties, but whether the
act complained of was “under color of” such office, or of a right, title, or
authority claimed under any act of Congress.” It is enough that the
federal defendants’ acts in the performance of their official duties consti-
tute the basis, though mistaken or false, of a state prosecution.® A federal
officer is acting under color of office so long as he does not depart from
the course of his duty so that performance becomes a personal act.’ Un-
less the substantive defense by the federal officer is completely frivolous,
he is entitled to have the merits of such defense decided in federal court.™

While removal under 28 U.S.C.A. § 1442 is broad, it does not automati-
cally grant a federal official immunity from the state courts." However,
an official need not be blameless to be entitled to removal, and thus, a
plaintiff’s allegations that an officer acted maliciously and with intent to
harm does not defeat federal jurisdiction."

[Section 40:821]
28 U.S.C.A. § 1442.

"Eighth Circuit—Galbert v. Shivley,
186 F. Supp. 150 (W.D. Ark. 1960).

28 40:813.

%U.8. Supreme Court—Jefferson
County, Ala. v. Acker, 527 U.S. 423, 119 S.
Ct. 2069, 144 L. Ed. 2d 408 (1999).

‘Second Circuit—Ryan v. Dow
Chemical Co., 781 F. Supp. 934 (E.D. N.Y.
1992).

*Second Circuit—In re “Agent
Orange” Product Liability Litigation, 304
F. Supp. 2d 442 (E.D. N.Y. 2004), affd, 517
F.3d 129 (2d Cir. 2008).

%U.S. Supreme Court—Willingham
v. Morgan, 395 U.S. 402, 89 S. Ct. 1813,
23 L. Ed. 2d 396 (1969).

8Tenth Circuit—State of Utah By
and Through Jensen v. IWY Coordinating
Committee of State of Utah, 454 F. Supp.
518 (D. Utah 1978).

*Fifth Circuit—Allman v. Hanley,
302 F.2d 559 (5th Cir. 1962).

“Second Circuit—Williams v.
Brantley, 492 F. Supp. 925 (W.D. N.Y.
1980), judgment aff'd, 738 F.2d 419 (2d Cir.
1984).

""Tenth Circuit—Preston v. Edmond-
son, 263 F. Supp. 370 (N.D. Okla. 1967).

?Second Circuit—Ove Gustavsson
Contracting Co v. Floete, 176 F. Supp. 841
(E.D. N.Y. 1959).
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§ 40:822 FeEDpERAL PrROCEDURE LAWYERS EDITION

§ 40:822 Hearing on whether state action should be removed to
federal court

Research References

West’s Key Number Digest, Public Employment &1033; Removal of Cases
&=21; United States =505, 965

If a plaintiff contests by motion to remand' a federal defendant’s as-
sertion that his actions were under color of office, the district court must
hold a hearing to determine the jurisdictional issues.? An evidentiary
hearing is also required by statute where the action to be removed is a
criminal prosecution and the United States district court does not order
the summary remand of such prosecution.’?

¢ Observation: District courts, when facing a motion for removal
under 28 U.S.C.A. § 1442(a)(1), are urged to ensure that the state has
an adequate opportunity to identify any disputed issues of fact rele-
vant to removal, and to conduct an evidentiary hearing to resolve
them, before acting on the motion.*

§ 40:823 Burden of proof on federal defendant to show removal
is clearly appropriate

Research References

West’s Key Number Digest, Public Employment ¢=1033; Removal of Cases
&=21, 107; United States €505, 965

In federal officer removal cases under 28 U.S.C.A. § 1442, the federal
defendant bears the burden of showing that removal is clearly
appropriate. While the federal officer removal statute should be
interpreted broadly in favor of removal,’? a defendant’s bare assertion
that removal is proper is insufficient to meet that burden.®

¢ Practice Tip: Affidavits filed in opposition to a motion to remand
stating that the defendant’s conduct which formed the basis of the
complaint was mandated by the defendant’s federal duties are
conclusive.*

[Section 40:822] Chemical Co., 781 F. Supp. 934 (E.D. N.Y.

'As to motions to remand, generally, 1992).
see §§ 69:126 to 69:146. Ninth Circuit—Durham v.
*Tenth Circuit—O’Bryan v. Lockheed Martin Corp., 445 F.3d 1247 (9th
Chandler, 496 F.2d 403 (10th Cir. 1974). Cir. 2006).

%28 U.S.C.A. § 1446(c)(5). *Seventh Circuit—Sheda v. U.S.
*Tenth Circuit—Wyoming v. Dept. of the Treasury Bureau of Public
Livingston, 443 F.3d 1211, 53 A.L.R. Fed. Debt, 196 F. Supp. 2d 743 (N.D. I11. 2002).

- 64? HOEl: Koz, 200G} *Second Circuit—People of State of’
{Section 40:823] N. Y. v. Keim, 308 F. Supp. 421 (S.D. N.Y:

'Second Circuit—Ryan v. Dow 1969).
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GoveERNMENT OFFICERS AND EMPLOYEES § 40:825

5. Procedure After Removal

§ 40:824 Procedure after removal under Federal Officer
; Removal statute

'Research References
West’'s Key Number Digest, Removal of Cases &21, 115

In any case removed from a state to a federal court under the Federal
Officer Removal statute, the district court may issue all necessary orders
and process to bring before it all proper parties whether served by pro-
cess 1ssued by the state court or otherwise.' The district court also may
require the removing party to file with its clerk copies of all records and
proceedings in such state court or may cause the same to be brought
before it by writ of certiorari issued to such state court.? However, since
a federal court’s jurisdiction upon removal pursuant to the Federal Of-
ficer Removal statute is essentially derivative of the state court’s juris-
diction, and where the state court lacks jurisdiction over the subject
matter or the parties, the federal court acquires none upon removal,
even though in a similar suit originally brought in federal court, the
court would have had jurisdiction.? Moreover, if the state court lacked
jurisdiction to compel production of certain documents as contrary to
valid regulations governing disclosure of confidential information, the
federal court also cannot compel disclosure.*

¢ Practice Tip: A federal court exercising jurisdiction under the
Federal Officer Removal statute serves as an alternative forum in a
manner roughly analogous to its role in diversity cases, applying state
law through the mechanism of its own procedural rules.®

§ 40:825 Remand of case removed to federal court under
Federal Officer Removal statute

Research References
West’'s Key Number Digest, Removal of Cases =21, 100 to 110

A motion to remand the case on the basis of any defect other than lack
of subject matter jurisdiction must be made within 30 days after the fil-
ing of the notice of removal under the Federal Officer Removal statute.'

[Section 40:824]

28 US.CA. § 1447(a).
Procedures following removal of an

action to federal court are discussed gener-
ally in §§ 69:100 to 69:116.

298 U.S.C.A. § 1447(b), discussed in
§ 69:101.

$Fourth Circuit—Smith v. Cromer,
159 F.3d 875 (4th Cir. 1998).

*Seventh Circuit—Edwards v. U.S.
Dept. of Justice, 43 F.3d 312 (7th Cir.
1994).

SPifth Circuit—Wilkins v. Swift,
616 F. Supp. 123 (N.D. Miss. 1985).

[Section 40:825]

128 U.S.C.A. § 1447(c).
Motions to remand are discussed
generally in §§ 69:126 to 69:137.
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§ 40:825 FepERAL PROCEDURE LAWYERS EDITION

Generally, if at any time before final judgment it appears that the
district court lacks subject matter jurisdiction, the case will be remanded
to the state court.? However, the dismissal of the federal defendant
whose presence allowed removal under 28 U.S.C.A. § 1442 does not
deprive a district court of subject matter jurisdiction, notwithstanding
the fact that, had the federal defendant not been named in the first
place, there would have been no removal jurisdiction.®

A case is properly remanded to the local court where the federal party
was eliminated on sovereign immunity grounds shortly after removal
and the action against the remaining defendants implicates complex
questions of local law.* On the other hand, once an action has been
removed properly under the federal officer removal statute, removal is
not rendered improvident by a later determination that plaintiff lacked
standing to sue, so that such a determination does not require remand
of the action.®

& Caution: The court must resolve any ambiguities concerning the
propriety of removal of case in favor of remand.®

§ 40:826 Award of attorney’s fees incurred as result of removal
to federal court upon remand to state court

Research References
West’s Key Number Digest, Removal of Cases €21, 107(9), 120

An order remanding a case from district court to state court may
require payment of just costs and any actual expenses, including at-
torney’s fees, incurred as a result of the removal.’

However, absent unusual circumstances, attorney’s fees should not be
awarded on remand to a plaintiff when the removing party has an
objectively reasonable basis, under 28 U.S.C.A. § 1442, for removing the
action to federal court.?

D. PARTICULAR TYPES OF ACTIONS

Research References

West’s Key Number Digest
Public Employment ¢=1029 to 1039; United States €491 to 494

298 U.S.C.A. § 1447(c).
3Second Circuit—Parker v. Della
Rocco, 252 F.3d 663 (2d Cir. 2001).

*D.C. Circuit—District of Columbia
v. Merit Systems Protection Bd., 762 F.2d
129, 2 Fed. R. Serv. 3d 57 (D.C. Cir. 1985).

*First Circuit—Maine Ass’n of
Interdependent Neighborhoods, Inc. v.
Petit, 644 F. Supp. 81 (D. Me. 1986).
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*D.C. Circuit—Cefarrati v. JBG
Properties, Inc., 75 F. Supp. 3d 58 (D.D.C.
2014).

[Section 40:826]
128 U.S.C.A. § 1447(c).

*Ninth Circuit—Durham v.
Lockheed Martin Corp., 445 F.3d 1247 (9th
Cir. 2006).
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A.L.R. Library

AL.R. Index, Administrative Law; Bribery; Civil Service; Color of Right, Title,
and Office; Conflicts of Interest; Congress; Jurisdiction; Public Officers and
Employees; Removal of Actions; United States; Venue

West’s A.L.R. Digest, Public Employees ¢1029 to 1039; United States €491 to
494

§ 40:827 Actions against Congressional officers for official acts

Research References
West’s Key Number Digest, United States €491 to 494

In any action brought against any person for or on account of anything
done by him while an officer of either House of Congress in the dis-
charge of his official duty, in executing any order of such House, the
United States attorney’s for the district within which the action is
brought, upon request by the officer sued, will enter an appearance in
behalf of such officer.’

Certain provisions relating to the removal of suits, the withholding of
executions, and the paying of judgments against revenue or other of-
ficers of the United States are applicable to such actions, and the defense
of such actions will be conducted under the supervision and direction of
the Attorney General.?

¢ Observation: An action against members of the House of
Representatives for official acts may raise issues the court will decline
to rule upon in light of separation-of-powers concerns.?

§ 40:828 Suits against federal employees failing to pay over
federal funds

Research References
West’s Key Number Digest, United States €491 to 494

The Attorney General will bring a civil action to recover an amount
due to the United States Government on settlement of the account of a
person accountable for public money when the person neglects or refuses
to pay the amount to the Treasury.' Any commission of that person and
interest of 6% a year from the time the money is received by the person
until repaid to the Treasury will be added to the amount due on the ac-

[Section 40:827]
2 U.S.C.A. § 5503.
29 U.S.C.A. § 5503.

tending that Democrats systematically
discriminated against them by providing
them with fewer seats on House commit-
tees and subcommittees than they were

°D.C. Circuit—Vander Jagt v.
O’Neill, 699 F.2d 1166 (D.C. Cir. 1982) (ac-
tion by Republican members of Congress
against House Democratic leadership con-

proportionally owed).
[Section 40:828]
31 U.S.C.A. § 3545.
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§ 40:828 FEDERAL ProOCEDURE L.AwYERS Eprrion
count, and the commission is forfeited when judgment is obtained.?

§ 40:829 Suits for ethics violations by present and former
officers and legislators; suit for civil penalty

Research References
West’s Key Number Digest, United States &491 to 494

The Attorney General may bring a civil action in the appropriate
United States district court against any person who engages in conduct
constituting an offense pertaining to bribery, graft, and conflicts of inter-
est, and, upon proof of such conduct by a preponderance of the evidence,
such person will be subject to a civil penalty of not more than $50,000
for each violation or the amount of compensation which the person
received or offered for the prohibited conduct, whichever amount is
greater." As enumerated in the governing statute, the provisions of the
U.S. Criminal Code which are enforceable in this manner are those
pertaining to compensation to members of Congress, officers, and others
in matters affecting the government;? practice in United States Court of
Federal Claims or the United States Court of Appeals for the Federal
Circuit by members of Congress and members of Congress Elect;® activi-
ties of officers and employees in claims against and other matters affect-
ing the government;* restrictions on former officers, employees, and
elected officials of the executive and legislative branches;® acts affecting
a personal financial interest;® and payment of salary or other compensa-
tion to government officials and employees by other than the United
States.” The imposition of a civil penalty does not preclude any other
criminal or civil statutory, common law, or administrative remedy, which
is available by law to the United States or any other person.?

Under the Ethics in Government Act of 1978, the Attorney General
may bring a civil action in any appropriate United States district court
against any individual who violates the statutory provisions® governing
outside income and the limitation of outside employment for members of
Congress or government officers.' The court in which such action is
brought may assess against the individual a civil penalty of not more
than $10,000 or the amount of compensation, if any, which the individ-
ual received for the prohibited conduct, whichever is greater."

¢ Observation: Written advisory opinions interpreting the Ethics in

231 U.S.C.A. § 3545. § 730.103.

[Section 40:829] 618 U.S.C.A. § 208.
18 U.S.C.A. § 216(b). 718 U.S.C.A. § 209.
218 U.S.C.A. § 203. 818 U.S.C.A. § 216(b).
318 U.S.C.A. § 204. ®5 U.S.C.A. App. 4 §§ 501, 502.
418 U.S.C.A. § 205. %5 U.S.C.A. App. 4 § 504(a).
%18 U.S.C.A. §207; 5 C.FR. "5 U.S.C.A. App. 4 § 504(a).
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Government Act may be rendered by the Committee on Standards of
Official Conduct of the House of Representatives, certain Senate Com-
mittees, the Office of Government Ethics, and the Judicial Conference
of the United States (or such other agency as the Judicial Conference
may designate).'? Any individual to whom such an advisory opinion is
rendered and any other individual covered by the Act who is involved
in a fact situation which is indistinguishable in all material aspects,
and who, after the issuance of such advisory opinion, acts in good faith
in accordance with its provisions and findings will not, as a result of
such actions, be subject to any civil penalty under the Act.”™

§ 40:830 Suits for ethics violations by present and former
officers and legislators; Petition for court order
barring unethical conduct

Research References
West’s Key Number Digest, United States =491 to 494

If the Attorney General has reason to believe that a person is engag-
ing in conduct constituting an offense under certain provisions of the
United States Criminal Code pertaining to bribery, graft, and conflicts
of interest,’ the Attorney General may petition an appropriate United
States district court for an order prohibiting that person from engaging
in such conduct.?

The court may issue an order prohibiting that person from engaging
in such conduct if the court finds that the conduct constitutes such an
offense, and the filing of the petition does not preclude any other remedy
which is available by law to the United States or any other person.®

X. CRIMINAL PROSECUTIONS

A. PROSECUTIONS OF FEDERAL OFFICERS AND
EMPLOYEES

Research References

West’s Key Number Digest
Bribery &=1; Conspiracy €28, 29; Criminal Law €106, 1570 to 1669;
Embezzlement €221, 24; Extortion €24 to 24(6); Public Employment ¢&=1051,
1053, 1056, 1057, 1062, 1063, 1065 to 1072; Removal of Cases €22

A.L.R. Library

A L.R. Index, Bribery; Conflict of Interest; Congress; Conspiracy; Criminal Law;
Embezzlement; Extortion; Public Officers and Employees; Venue
West’s A.L.R. Digest, Bribery &=1; Conspiracy =28, 29; Criminal Law &106,

25 U.S.C.A. App. 4 § 504(b). 208, 209.
85 U.S.C.A. App. 4 § 504(b). %18 U.S.C.A. § 216(c).
[Section 40:830] %18 U.S.C.A. § 216(c).

18 U.S.C.A. §§ 203, 204, 205, 207,
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