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Criminal Forfeiture Procedure

Stefan D. Cassella, Deputy Chief
Asset Forfeiture and Money Laundering Section

I. Introduction

This outline summarizes the key points in criminal forfeiture procedure. It begins with the law on the
drafting of the forfeiture allegation in an indictment and continues more or less chronologically through
the trial, sentencing, ancillary proceeding, and post-trial phases of a criminal forferture case. The outhine
tracks the structure of Rule 32.2, Federal Rules of Criminal Procedure, which governs all criminal
torfenture proceedings.

Overview

I'he Supreme Court has held that criminal forferture 1s part of the defendant’s sentence. Libretit v
Uiited States, 516 U.S. 29 (1993). It requires a conviction on the offense giving nise to the forfeiture.
Llnited States v, Avamony, B8 F.3d 1369 {4th Cir. 1996) (because 18 ULS.C. § 1957 conviction was
reversed on appeal, 18 US.C. & 982 forfenure order had to be vacated), United States v. Tencer, 107 F 3d
L1200 (5th Cir. 1997) (same for 18 ULS.C_§ 19361

In general, only the defendant’s property can be lorfeited ina crinunal case. United States v. BCCY
Holdings (Luxembourgl 8.4, (Petition of Chawla, 46 F 3d 1185, 1190 (D.C. Cir. 1995) (“only the
property of the defendant (including property held by a third party pursuant to a voidable transaction) can
he confiscated in a RICO proceeding™); United Srates v €°Defl. 247 F.3d 655 (6th Cir, 2001) (crimunal
forfetture “entitles the Government to forfetture of o convicted defendant’s interests and nothing more™);
Untred States v. Gilbert, 244 F. 3d 88, 919 (1 1th Cir. 2001) { “because it seeks to penalize the defendant
for bus illegal activities, in personam forfeiture reaches only that property, or portion thereof, owned by
the defendant™); dd at 920 (what distinguishes crimunal forfenure from civil forferture s that “the
property tself 1s not forfeited; rather, the defendant s inserevt i the property is forfeited”) (emphasis in
oripinal),

S0 1f property really belongs—in whole or in part— to a third party, criminal forfeiture will not work
United States v. Jimerson, § F3d 1453 (11th Cir, 1993) (the Ciovernment may not use the ancillary
proceeding to forfeit the interests of third parties); Unired States v Kennedy, 201 F.3d 1324 (1 1th Cir
2000) {where husband and wife are tenants by the entireties, only husband’s interest is forfeitable in a
criminal case), United States v. Lester, 85 F.3d 1409 (%th Crie 1996) (noting, in dicta, that defendant
could have challenged forfeiture on the grounds that property was held by a corporation, not by the
defendant, and that unless corporate form could be 1gnored. delendant's only forfeitable interest was s
stock in the corporation). But property held by nominees, alter epos, and persons who did not acquire
their interest until after the cnime was committed can be forfeited as property of the defendant. Unired
Stares v. Howlthan, 92 F.3d 1271 (st Cir. 1996) (house forfeited from defendant based on evidence
establishing that defendant’s uncle, whose name appeared on the deed, was a mere straw); United States
v Cuartes. 153 F. Supp. 2d 1338 (5.D. Fla. 2001 ) (upon conviction of money launderer under section
1956(h)}, Government may seek criminal forfeiture of money defendant has sold to a third party through
the black market; third party must assert bona fide purchaser defense in the ancillary proceeding); Unired
States v. Ida, 14 F, Supp. 2d 454 (S.DN.Y, 1998) (criminal forteiture of real property held in third



party’s name was proper where third party was a straw); United States v. Simmons, 154 F.3d 765
(8th Cir. 1998) (corporate form may be ignored where defendants received bribe money through non-
defendant corporation).

This means that we can always forfeit the proceeds of the crime in a ¢riminal case. If a person other
than the defendant claims an interest in the proceeds, he or she must satisfy the bona fide purchaser
requirements of 21 US.C. § 853(n)(6)(B). United States v. Hooper, 229 F 3d 818 (9th Cir. 2000}
(because proceeds do not come nto existence until after the crime is committed, persons contesting the
forfeiture of proceeds must be bona fide purchasers). This is also how we forfeit attorne ys' feesina
criminal case. United States v. Moffitt, Zwerling & Kemler, 83 F.3d 660 (4th Cir. 1996) (property
transferred to lawyer as attorney's fee}; United States v, Saccoccia, 165 F. Supp. 2d 103 ( D.R.I. 2001}
(explaining how the relation back doctrine works).

Il. Indictment
A. Naming property in the forfeiture allegation

Rule 32.2(a) provides that no forfeiture can be imposed unless the indictment contained a forfeiture
allegation.

(a) Notice to the Defendant. A court shall not enter a judgment of forfeiture tn a crimunal
proceeding unless the indictment or information contains notice to the defendant that the
[Glovernment will seek the forfeiture of property as part of any sentence in accordance with the
applicable statute

The commentary explains this as follows:

Subdivision (a} is not mtended 1o require that an itenized list of the property 1o he forfeited
appear in the indictment or information itself. The subdivision reflects the trend in case law
interpreting present Rule 7(¢). Under the most recent cases, Rule 7(c) sets forth a requirement
that the [G]overnment give the defendant notice that it will be seeking forferture in accordance
with the applicable statute. [t does not require a substantive allegation in which the property
subject to forfeiture, or the defendant’s interest in the property, must be described in detail,

This is a notice provision; The property subject to forfeiture need not be temized. United States v
Lino, 2001 WL 8356 (5.D.N.Y. 2001} {under Rule 32.2(2), Government need not detail property subject
to forfeiture in the indiciment; to the extent that a bill of particulars is required, Government’s agreement
to provide particulars 60 days before mial is sufficient); United States v. DeFries, 129 F 3d 1293 (D.C.
Cir, 1997) (not necessary to specify in either the indictment or a bill of particulars that the Government
sought forfeiture of defendant’s salary; to comply with Rule 7(c), the Government need only put
defendant on notice that it would seek to forfeit everything subject to forfeiture under the applicable
statute, such as all property “acquired or maintamed” as a result of a RICO violation); United States v
Diaz, 190 F.3d 1247 (1 1th Cir. 1999) (the Government complies with Rule T(c)(2) and due process if the
indictment tracks language of the forfeiture statute and the Government informs defendant of its intent to
forfeit specific asset after the guilty verdict and before the forfeiture phase of the trial begins); United
States v. Davis, 177 F, Supp. 2d 470 (E.D. Va. 2001) (approving Government's naming automaobile as
subject to forfeiture in a bill of particulars where indictment used general language trackmg the forfeiture
statute).



Furthermore, the extent of the defendant’s interest need not be specified. United States v. Loe,
24% F.3d 449 (5th Cir. 2001) (indictment that named the real property that was subject to forfeiture was
sufficient; not necessary for Government to allege that defendant held only 52.6 percent interest in the
property, as was later established at trial); United States v. Frye, 202 F.2d 270, 2000 WL 32029 (6th Cir.
2000) (Table) (requirement that indictment allege extent of defendant’s interest is satisfied 1f indictment
says that the Government will forfeit all of his interest); Untted States v. Rainbridee Management, Inc.,
2002 WL 538777 (N.D. 11l 2002) (Government was not required to present grand jury with evidence of
defendant’s ownership of the property; indictment only gives defendant notice that whatever interest he
may have will be forfeited).

B. Applying criminal forfeiture retroactively

Because criminal forfeiture is part of the defendant’s sentence, it 15 regarded as punitive for purposes
of the Ex Post Facto Clause. This is relevant to offenses that occurred before the effective date of the
applicable forfeiture statute. United States v. Colon-Muno=, 192 F 3d 210 (1st Cir. 1999) (application of
section 982(a)(2) to conspiracy that began before effective date violates Ex Post Facto Clause where no
overt act occurred after that date).

So although Congress enacted legislation permitting the crinunal forfeiture of all criminal proceeds
in 2000, 1t 15 still necessary to charge money laundering to forteit proceeds in most non-drug cases if the
offense was committed before August 23, 20010.

lll. Restraining Orders
A. Pretrial restraint of assets

I'he court is permitted to issue both pre-indictment and post-indicument restraining orders under
21 1J.5.C. § 853(e). This is an alternative to seizing the property with either a civil forfeiture warrant
(18 U.5.C. § 981(b)) or a criminal forfeiture warrant (section 853(1)), United States v. Walker, 943 T~
Supp. 1326 (D. Col. 1996) (section 853(f) requires showng that restraining order would not be adequate

to preserve the property).

No pre-restraint hearing is required for either pre-indictment or post-indictment order. United States
v. Acord, 47 F. Supp. 2d 1339 (M.D. Ala. 1999) (post-indictment restraining order may be issued ex
parte to preserve the Government’s interest in movable property. such as an automobile). But if the
restraining order 15 obtained pre-indictment, it 1s good for only ten days, when a hearing is necessary
before the temporary restraining order is converted into a preliminary injunction. United States v.
Kirschenbaum, 156 F.3d 784 (7th Cir. 1998) (Government gets pre-indictment order ex parte; defendant
gets hearing on Government's motion to continue the order for 90 days).

Post-restraint, most courts hold that a pretnal hearing required if Sixth Amendment 1s implicated.
United States v. Jones, 160 F.3d 641 (10th Cir, 1998) (defendant has initial burden of showing that he
has no funds other than the restrained assets to hire private counsel or to pay for living expenses; but if
he makes this showing, he is entitled to a hearing); United States v Kirschenbaum, 156 F.3d 784
{7th Cir. 1998) (hearing is required when defendant raises Sixth Amendment issue and demonstrates lack
of alternative source of funds to hire counsel); United States v. Jamieson, 189 F. Supp. 2d 754 (N.D.
Ohio 2002) (same, following Jones; to satisfy Sixth Amendment requirement, defendant must show he
has no access to funds from friends or family; Government has night to rebut showing of lack of funds if
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hearing is granted); buf see United States v. Bissell, 866 F.2d 1343, 1354 (1 1th Cir. 1989) (no post-
restraint hearing required, even if Sixth Amendment is implicated); United States v. Regisier, 182 F.3d
820 (11th Cir. 1999) (dicta) (noting that the Eleventh Circuit is the only court to hold that no post-
restraint hearing is required even if Sixth Amendment rights are implicated, and suggesting Bissell may
need to be revisited).

The courts are split as to whether a post-restraint hearing 1s necessary if Sixth Amendment rights are
not implicated, United States v. Musson, 802 F.2d 384, 387 (10th Cir. 1986) (no hearing required);
United States v. Jones, 160 F.3d 641 (10th Cir. 1998) (reaffirming Musson on this ponty; United States v.
Farmer, 274 F.3d 800, 804-05 (4th Cir. 2001) (agreeing with Jones; defendant gets no hearing unless he
demonstrates that he lacks an alternative source of funds to hire counsel); see United States v. {fnimex,
Inc., 991 F.2d 546, 551 (9th Cir. 1993) (post-restraint hearing required if defendant’s motion presents
weubstantial claim” that defendant lacks funds with which to hire counsel}.

B. Restraining assets of third parties

The prevailing view 1s that property held by third parties may be restrained to preserve the
Government's interest. United States v. Jenkins, 974 F.2d 32 (5th Cir. 1992); In Re Billman, 915 F.2d
916 (4th Cir. 1990), (nited States v Regan, 858 F.2d 115 (2d Cir. 1988), United States v BCCT
Holdings (Luxembourg) 5.4 (Final Order of Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C.
1999) (pursuant to 18 LL.5.C. § 1963(¢), courl may appoint trustee to liquidate assets of corporation
where such liquidation 1s necessary for the Government to realize defendant's 61 percent interest). Bul
some courts decline to restrain property held by third parties or to make restraining orders apply to third
parties. United States v Kirschenbaum, 156 F.3d 784 (Tth Cir. 1998} (restraiming orders are directed at
people, not property; defendant may be enjoined from taking action with respect 1o property subject to
forfeiture, but such order applies only to defendant and his agents; order seeking to cnjoin defendant’s
wife is void, but person who knowingly aids defendant in violating restraining order may be held n
contempt); United States v Lugo, 63 F. Supp. 2d 896, 897 n.2 (N.D. IIL. 1999) (lollowing Kirschenbaun,
order restraining drug defendant’s use of two vehicles applied to s agents, employees, and others acting
in concert but cannot restrain famuly members or other third parties).

Section 853(e)4) specifically authorizes the court Lo include a repatriation order in a pretnal
restraining order. United States v. Seilers. 848 F. Supp. 73, 77 (E.D. La. 1994) (no Fitth Amendment
violation if the Government does not use evidence of the repatriation in 1S case in chief).

C. Pretrial restraint of substitute assets

Most courts do riot permut the pretrial restraint of substitute assets, United States v. Gorti, 155 F.3d
144 (2d Cir. 1998);, United Siates v. Floyd, 992 F.2d 498 (5th Cir. 1993); fn Re Assets of Martin, | F.3d
1351 (3d Cir. 1993); United States v. Ripinsky, 20 F.3d 359 (9th Cir. 1994): United States v. Field,
62 F.3d 246 (8th Cir. 1995); In Re; Account Nos...Located at Bank One, 9 F. Supp. 2d 1015 (E.D. Wis,
1998) (pre-indictment restrant of substitule assets not permitted); but the Fourth Circunt and individual
district courts in the Sixth, Seventh, and Eleventh Circuits do permit such restraint. {n Re Billman,
915 F.2d 916 (4th Cir. 1990); [nited States v. Bollin, 264 F.3d 391, 421 (4th Cir. 2001); Unired States v.
Scardino, 956 F. Supp. 774 (N.D. 1L 1997) (holding that reference to “subsection {a)" property in
section 853(c) applies to substitute assets and stating, in dicta, that the same would apply to pretnal
restraint under section 853(e)); United States v. O'Brien, 836 F. Supp. 438 (5.D. Ohio 1993)
(Government entitled to pretrial order restraining substitute assets).
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If property is directly forfeitable, there is no need to apply the rule against pre-trial restramt of
substitute assets. United States v. Stewart, 185 F.3d 112 (3d Cir. 1999) (if the money is forfeitable as
criminal proceeds, and not as substitute assets, there was nothing improper about the pretrial restraint).

IV. Guilty Pleas

The defendant, in a plea agreement, can agree to forteit any property derived from, involved in, or
used to commit the offense to which he or she is pleading guilty. If there was no forfeiture allegation in
the indictment for that offense, the prosecutor may have the defendant plead to a criminal information
that contains such an allegation. Possibly, a defendant could waive the notice provision in Rule 32.2(a)
and agree to the forfeiture anyway, but this is an untested theory.

If the offense occurred before August 23, 2000, and there was no pre-CAFRA criminal forfeiture
statute, the defendant probably can plead and agree to the criminal forfeiture by waiving the ex post facio
objection, But this is also an untested theory,

[f criminal forfeiture is impossible, the defendant can agree not to contest a parallel civil forfeiture.
United States v. Contents of Account Number 90712/707, 36 F. Supp. 2d 614 (S.D.N.Y. 1999)
{defendant pleads guilty to structuring oftense and agrees not to contest civil forfeiture under 18 U.S.C.
§ 981{a} 1)(A)). In all events, the defendant should recite, as part of the plea agreement, that the property
belongs to him or her, and that he or she not only agrees (o the forfeiture, but agrees to assist the
Government in opposing any claims by third parties, The defendant, however, cannot agree to forfeit hus
or her spouse’s property. If a third party's agreement not to contest the forfeiture 1s part of the deal, the
third party should sign the plea agreement and should be represented by counsel. Christunas v. United
States, 61 F. Supp. 2d 642 (E.D. Mich. 1999) (wife’s apparent consent to forfeiture of her interest in real
praperty was void because wife did not sign consent decree and was not represented by her husband's
attorney).

Once the court accepts the guilty plea, it can enter a preliminary order of forfeiture under Rule
12.2(b) in the same manner as it would 1f the jury had just returned a special verdict of forfeiture at nal.
The procedure for converting the preliminary order to an order that is final as to the defendant is
described below.

V. Trial Procedure
A. Bifurcated proceeding

Before Rule 32.2 took effect, courts were divided as to whether bifurcation of a jury trial was
required, But Rule 32.2(b)(1) resolved this issue by providing that the forfeiture proceeding takes place
“as soon as practicable™ after the court enters a guilty verdict. In other words, the trial must be bifurcated
B. Special verdict/right to a jury trial

When Rule 32.2 was first proposed, it was meant to do away with the right to a jury tnal on the
forfeiture issue. The notion was that the Supreme Court’s decision in Librerti, holding that there was no

constitutional right to a jury trial on the forfeiture 1ssue because forfeiture was part of sentencing gave
the green light to efforts to repeal old Rule 31(e).



What was originally proposed was the language in Rule 32.2(b)(1), which provides that “the court”
determines whether the requisite nexus has been established and “the court” determines the amount of
any money judgment. But the Standing Committee on the Criminal Rules did not approve that version
and insisted that the jury right be preserved at the defendant’s option. For that reason, while paragraph
(1) remained the same, the committee added paragraph (4), which states the following:

Upon a party’s request in a case in which a jury returns a verdict of guilty, the jury shall determine
whether the [GJovernment has established the requisite nexus between the property and the offense
committed by the defendant.

The things to notice are: ( 1) the default is that the forfeiture is tried to the court—a party must request a
jury trial on the forfeiture 1f the party wants one; United States v. Davis, 177 F. Supp. 2d 470 (E.D. Va,
2001) (under Rule 32.2(b)(4), defendant must make a specific request to have the jury retained to
determine the forfeiture; a general request for a jury trial at the time of arraignment 1s not sufficient,
defendant, who stood silent while the jury was dismissed, waived his right 10 have the jury determine the
forfeiture and could not request that a new jury be empaneled); and (2) the Government has an equal
right to demand a jury tnal.

At least one court has held that because the forfeiture phase of the tnal 1s part of sentencing, hearsay
is admissible. United States v, Gaskin, 2002 WL 459005 (W.D.N.Y. 2002) (in the forfeiture phase of the
trial, the parties may offer evidence not already in the record: and because forfeiture 15 part of sentencing,
such evidence may include reliable hearsay).

The tmial phase of a criminal forfeiture involves only the defendant; third parties must await the
ancillary proceeding to contest the forfeiture, see 21 US.C. § 853(k). United States v Pelullo, 178 F.3d
196 (3d Cir. 1999) (criminal forfeiture occurs in two steps: first, the jury determines the forfenability of
the property and the district court enters an order of forfeiture; second, third parties assert their interests
in an ancillary proceeding).

. Burden of proof for criminal forfeiture

Virtually all courts hold that the preponderance standard applies in the forfeiture phase of a criminal
wrial. United States v. Dicter, 198 F.3d 1284 (11th Cir. 1999) (because forfeiture is part of sentencing,
preponderance slandard applies to all section 853(a) forfeitures); United States v. Garela-Guizar,

160 E.3d 511 (9th Cir. 1998) (preponderance standard is constitutional because criminal forfeiture is not
a separate offense, but only an additional penalty for an offense that was established beyond a reasonable
doubt): United States v. Smith, 966 F.2d 1045, 1050-53 (6th Cir. 1992) {forfeiture 15 part of sentencing,
which is governed by the preponderance standard; same standard applies to forfeiture of proceeds and
facilitating property); United States v. Layne, 192 F.3d 556 (6th Cir. 1999) (reaffirming Smith); United
States v. Bellomo, 176 F.3d 580 (2d Cir. 1999) (following DeFries, Patel. and Rogers; because forfeiture
is part of sentencing and fact-finding at sentencing is established hy a preponderance of the evidence, the
preponderance standard applies to criminal forfeiture).

Courts have also rejected the argument that Apprendi v. New Jersey, 530 LL5. 466 (2000), changes
this to require the forfeiture to be established beyond a reasonable doubt, United States v. Vera, 278 F.3d
672 (Tth Cir. 2002) (like restitution, forfeiture has no statutory maximum; it is open-ended; thus a
forfeiture of property described by a criminal forfeiture statute can never exceed the statutory maximum
in a way that makes Apprendi applicable; the preponderance of the evidence standard still applies):
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United States v, Corrado, 227 F.3d 343 (6th Cir. 2000) (Corrado [) (Apprendi does not apply to crimunal
forfeiture; under Libretti, forfeiture 1s an aspect of the sentence, not a separate offense; therefore,
forfeiture need not be submitted to a jury or proved beyond a reasonable doubt), United States v
Corrado, 286 F.3d 934 (6th Cir. 2002) {Corrado [[) (petition for rehearing denied); United States v.
Powell, 2001 WL 51010 (4th Cir. 2001) (Table) (same); United States v. Cabeza, 258 F.3d 1256

(11th Cir. 2001) (same, following Corrado and Powell); United States v. Davis, 177 F. Supp. 2d 470
(E.D. Va. 2001) (following Corrado and Cabeza; preponderance standard still applies in the Fourth
Circuat).

D. Special verdict/ownership issue

There had always been a great deal of ambiguity as to whether the finder of fact—whether 1t be the
court or the jury—was supposed to determune only whether there was a nexus between the properry and
the offense, or also was supposed to determune 1f the defendant was the owner of the property. The
problem was old Rule 31{e), which prowvided that the jury had to retum a special verdict as to the "extent
of the defendant’s interest™ in the property

The commentary to Rule 22.2 describes this controversy at length, and notes the division m the case
law. Some cases held that the jury had 1o determine both nexus and ownership, while others held that the
Jury’s role was to determine nexus only, Compare United Stares v. Gilbert, 244 F.3d 888 (1 1th Cue 20010
(forfeiture order is fatally flawed if jury was not asked to determine how much of the property belonged
to each defendant and how much 1o third parties) with United States v. Frype, 202 1.2d 270, 2000 WL
32029 (6th Cir. 2000) (Table) (as long as the Government comphies with Rule 7(¢H2) and puts detendani
on notice that all of his interest 1s subject to forfeiture, defendant cannot complain that jury did not
determine extent of his interest; jury’s finding on nexus 1ssue 18 sutheient to support forferture of all of
defendant's interest). The commentary to Rule 32.2 explains that it makes no sense for the court {or the
jury) to determine the ownership 1ssue in the Government's case because the same 1ssue only has to be
litigated all over again 1f a thurd party liles a claim asserting a superior ownership interest in the ancillary
proceeding.

In the end, Rule 32 2{b)( 1) provides only that the finder of fact must determine “whether the
Government has established the requisite nexus between the property and the offense.” while Rule
32.2{b)(2) prowvides that the detenmination ol the extent of the defendant’s interest vis a vis third parties s
deferred to the ancillary proceeding.

If the court finds that property is subject to forfenture, it shall promptly enter a preliminary order of
forfeiture setting forth the amount of any money judgment or directing the forfeiture of specific
property without regard to any third party's interest in all or part of 1t, Determumng whether a thard
party has such an mterest shall be deferred unul any thard party files a claim in an ancillary
proceeding under Rule 32.2(c).

So, the jury's role is only to determine if the nexus between the property and the offense has been
established; 1t 18 nor to be concerned with whether the defendant had an ownership interest in the
property. United States v. Gaskin, 2002 WL 459005 *9 nd (W.D.N.Y. 2002) {ownership 1s a guestion for
the court alone to determine in the ancillary proceeding); see also Advisory Committee Note {20040)
{discussing reason for eliminating confusion over whether extent of defendant’s ownership interest
should be determined by the jury and for providing that under the new rule the court simply enters an



order of forfeiture “of whatever interest a defendant may have in the property without having to
determine exactly what that interest is”).

This is intended not only to avoid repetitious litigation—i.e., htigating the ownership issue first in the
case in chief and again in the ancillary proceeding—but also to preclude a defendant from objecting to
the forfeiture on the ground that the property did not belong to him or her. If the defendant says he or she
does not own the property, then there is no standing to object to the forfeiture. United States v,

Saccoceia, 62 F. Supp. 2d 539 (D.R.1. 1999) (defendant lacks standing to object to forfeiture of property
as substitute assets on the ground that the property does not belong to him).

Rule 32.2(b)(2) makes this clear, and the commentary to that provision reinforces it:

The defendant would have no standing to object to the forfeiture on the ground that the property
belonged to someone ¢lse.

Prosecutors must be aware, however, that Rule 32 2 contaimns a peculiar procedure for what happens
if no third party files a claim in the ancillary proceeding. The committee was content 10 allow the
ownership 1ssue to be deferred to the ancillary proceeding as Rule 32.2(b)(2) provides, but they did not
want 1o create a situation where the Government could forfen just any property connected to the offense,
reeardless of who the owner was. That would convert a criminal forfeiture into a civil in rem forfeiture.

So, if no one Tiles a claim in the ancillary proceeding and the ownership 1ssue is thus not being
litigated by any party, the court must nevertheless satisty itsell that at least one defendant had an interest
in the property, Rule 32.2(c)(2) states the following:

If no third party files a timely claim, the preliminary order becomes the final order of forfeiture, 1f the
court finds that the defendant {or any combination of defendants convicted in the case) had an
interest in the property that 1s forfeitable under the apphcable statute. The defendant may not object
lo the entry of the final order of forfeiture on the ground that the property belongs, in whole or 1n
part, to a codefendant or third party, nor may a third pay object to the final order on the ground that
the third party had an interest in the property.

Note pnce again that even at this stage, the defendant does not get 1o object to the forfeiture on the
ground that the property really belonged to a girl or boyfriend; nor does the court have to worry about
determining whether the property belonged to Defendant “A™ or Defendant "B.”

VI. ORDER OF FORFEITURE/SENTENCING
A. In general

Forfeiture is mandatory. United States v. Corrado, 227 F.3d 543 (6th Cir. 2000) (forfeiture 15 a
mandatory aspect of the sentence; district court erred in refusing to order forfeiture of “sufficiently
quantifiable” proceeds of a RICO offense); United States v. Maxwell, 189 F_ Supp. 2d 395, 400 n.2 (E.D.
Va. 2002) (hecause crimmal forfeiture is mandatory, the primary 1ssue before the trial court 1s not
whether to issue a forfeiture order, but its size and scope).



B. Preliminary order of forfeiture—procedure

Rule 32.2(b){3) provides that a preliminary order of forfeiture may be entered at any time after the
conviction or guilty plea and becomes final as to the defendant at sentencing. United States v. Pelullo,
178 F.3d 196 (3d Cir. 1999) (prelimunary order is final as to the defendant and divests him of any interest
he had in the property, including property forfeited as a substitute asset; therefore, property did not
become part of the bankrupicy estate); United States v. BCCI Holdings (Luxembourg) 5.A. (Final Order
of Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999) (preliminary order transfers
defendant’s interest to the United States and is final as to the defendant at sentencing; it remains
preliminary as to thard parties until the ancillary proceeding is concluded).

Forfeiture must be imncluded in the verbal pronouncement of the defendant’s sentence, United States
v, Gaviria, 116 F.3d 1498 (D.C. Cir, 1997) (fatlure to announce the forferture portion of the defendant’s
sentence in his presence, as required by Rule 43(a), means that forfeiture order must be vacated); United
States v. Shannon, 87 F 3d 1325, 1996 WL 341352 (9th Cir. 1996) (Table) (order of forfeiture vacated
because judge failed to mention forfeiture at sentencing, even though forferture was included
indictment and plea agreement and court amended judgment eight days after sentencing to inelude order
of forfeiture); United States v. Gilberr, 244 F.3d 888 (11th Cir. 2001) {forfeiture must be imposed ina
proceeding where defendant has the right to allocution).

Moreover, Rule 32.2(b)(3) provides that the order of forfeiture *shall be made part of the sentence
and included in the judgment.™ That means that the order of forfeiture must be included in the judgment
and commitment order.

Courts disagree as to what happens 1f the court fails to include forfeiture 1n the judgment. Some say
the Government's only remedy 13 to appeal  United States v. Seltzer, 199 F 3d 1324, 1999 W[ 1024725
(2d Cir. 1999) (Table) (when district court inadvertently failed to include forfeiture as part of the
sentence, the Government's only remedy was to appeal; it could not wait six weeks and then move
district court 1o amend the sentence), United States v. Gilbert, 244 F.3d 888, 925 081 (1 1th Cir. 2001
(because forfeiture 1s mandatory, Government may appeal any judgment that fails to contain an order of
forfeiture as an 1llegal sentence; but if Government fails to take such appeal, it waives the lorfeiture and
the judgment becomes linal). Others say the Government can move to amend the judgment under Rule
36. United States v. Loe, 248 F 3d 449 (5th Cir, 2001) (if district court forgets to include forferture in the
judgment, it may, pursuant to Rule 36, amend the judgment nunc pro func: even if the judgment 1s not so
amended, oral pronouncement of the forfeiture at the sentencing hearing is sufficient to comply with
former Rule 32(d)(2)). But the Eighth Circuit holds that if the district court omits the preliminary order of
forfeiture from the judgment, the ime for the defendant’s appeal never begins to run, and the
Government can return to the district court to fix the problem. United States v. Covey, 232 F.3d 641 (8th
Cir. 2000) (defendant's appeal, on the menits, from order of forfeiture in money laundering case was
premature because the preliminary order was not made part of the judgment at sentencing; case remanded
for district court to include order of forfeiture in the judgment); United States v. Coon, 187 F 3d 888 (8th
Cir. 1999) (preliminary order of forfeiture is final as to defendant and immediately appealable only 1f it is
included in the judgment; because district court failed to make the forfeiture part of the sentence and
include it in the judgment, the forfeiture order 15 still “preliminary” and not ripe for appeal),




C. Form of preliminary order

The court may order the forfeiture of an amount of money, specific property, or substitute assets.
United States v. Candelaria-Silva, 166 F 3d 19 (1st Cir. 1999) (criminal forfeiture order may take several
forms: money judgment, directly forfeitable property, and substitute assets). Thus, the preliminary order
of forfeiture may include specific property, include a money judgment, or describe property generically.
United States v. BCCI Holdings (Luxembourg) 5.A4. (Final Order of Forfeiture and Dishursement), 69 F.
Supp. 2d 26 (D.D.C. 1999) (just as a preliminary order in a drug case may direct the forfeiture of all
proceeds up to a specific amount but not identify specific assets, the preliminary order in a RICO case
may direct the forfeiture of “all property acquired or maintained” or “affording a source of influence”;
the Government then uses post-tnal discovery to identify specific assets and moves to amend the
preliminary order to include them).

if the order contains only a genenc description of the property, or @ money judgment, and the
Government later finds property traceahle to the offense. it may move to amend the order to include the
newly-discovered property: see Rule 32.2(e).

D. Joint and several liability

Each of the defendants is jointly and severally hiable for the tull amount of any money judgment.
Lnited States v. Candelaria-Sifva, 166 F.3d 19 {15t Cir. 1999) (all co-defendants held jontly and
severally hiable for $6 million money judgment in drug case: even nunar participants in drug conspiracy
are jointly and severally hable for forfeiture of the full amount of the proceeds); United States v.
Corrado, 227 F3d 543 (6th Cir. 2000) (Corrade [) (all defendants in a RICO case are jointly and
severally Liable for the total amount derived from the sc heme: the (overnment 1s not required to show
that the defendants shared the proceeds of the offense among themselves, nor to establish how much was
distnibuted to a particular defendant), United States v. Corrado, 286 F 1d 934 (6th Cir. 2002) (Corrado
[} (same; hecause person who collected the proceeds was able do so because of his participation in a
scheme. all members of the scheme are jointly and severally liable): United States v. Bollin, 264 F.3d
9 1{4th Cir, 2001) (even minor participant who received only $30.000 for s role in the scheme may be
liable for full $1.2 million judgment if the laundering of that amount was foreseeable to him; forfeiture of
<uch foreseeable amount does not violate the Excessive Fines Clause]

E. Substitute assets

Substitute assets may be forfeited to satisfy a money judgment, United States v. Candelaria-Silva,
166 F.3d 19 (1st Cir. 1999) (once the Government has obtained a meney judgment, it may forfeit
defendant’s real property in partial satisfaction of that judgment)

The order of forfeiture for substitute assets must be satisfied out of something not itself subject to
farfeiture: otherwise the forfeiture order would be satisfied out of something that belongs to the Umited
States, rendering the substitute assets provision meaningless. United States v. Candelaria-Silva, 166 F.3d
19 {15t Cir. 1999) (absence of a nexus between the substitute asset and the offense is irrelevant; if there
were a nexus, it would not be necessary to mvoke the substitute assets theory); United States v, Davis,
177 F. Supp. 2d 470 (E.D. Va. 2001) (if property cannot be forfeited as directly traceable to the offense,
it can be forfeiled as a substitute asset and used to satisfy the money judgment); United States v.
McCorkle, No, 6:98-CR-52-ORL-19JGG (M.D. Fla. Jan. 8 2001) (there 15 no bar agamnst forfeilure—as a
substitute asset—of the property the jury declined to find subject to direct forfeiture).
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The prosecutor can switch theories of forfeiture—from direct forfeiture to substitute assets. United
States v, Candelaria-Silva, 166 ¥ 3d 19 (1st Cir. 1999) (there was nothing improper in prosecutor's
decision to move to strike property from the forfeiture allegation before it was submitted to the jury and
later seek forfeiture of the same property as a substitute asset); United Siates v. McCorkle, No. (:98-CR-
52-0ORL-19JGG (M.D. Fla. Jan. &, 2001) (prosecutor can drop civil forfeiture case against an asset and
seek forfeiture of same property as substitute asset in criminal case).

Procedure for obtaining substitute assets

Rule 32.2(e) provides unambiguously that the forfeiture of substitute assets is a matter for the court,
not the jury. It is also clear from the use of the mandatory language in Rule 32.2(e)(2) that the forfeiture
of substitute assets is mandatory, not discretionary, once the Government makes the necessary showing
that the requirements of 21 U.S.C. § 853(p) are satisfied. United States v. McCorkle, No. 698 -CR-51-
ORL-19JGG (M.D. Fla. Jan. 8, 2001) (Rule 32.2(e) governs procedure for amending order of lorfeiture
to include substitute assets: court cannot be concerned with defendant’s claim that the forfeiture ot
jewelry as a substitute asset would do irreparable harm in the event defendant 15 successiul in overtuming
conviction on appeal because forfeiture of substitute asset 1s mandatory once elements of section 833(p)
are satisfied); see United States v. Candelaria-Silva, 166 F.3d 19 (1st Cir. 1999) (the Government
satisfied requirements of section 853(p) by submithing motion and affidavit reciting 1ts elforts 1o frace
defendant’s drug proceeds). The Government just has to establish that the amount ol money subject
forfeiture exceeds the value of the substitute assets, United States v. Bennett, 2000 WL 1305980
(S.D.N.Y. 2000).

Like the forfeiture order itself, forfeiture of substitute assets 1s mandatory. Untred States v Bollin.
264 F.3d 391 (4th Cir 2001) {Congress requires forfeiture of property as a substitute assel; the lorfeiture
judgment that the substitute asset is used to satisfy is part of the defendant’s criminal sentence: cannot
mnsulate certain types of property from forfeiture as a substitute agset); United States v MeCorkiv, No
6:98-CR-52-ORL-19JGG (M D). Fla Jan. 8, 2001) (court cannot be concerned with defendant s clanm
that the forfeiture of jewelry as a substitute asset would do irreparable harm in the event delendant 15
successful in overturning conviction on appeal because forfeiture of substitute asset 1s mandatory once
elements of section 853(p) are saushied).

Rule 32.2(e}2) also makes it clear that whenever a court modifies an order of forfeiture to include a
substitute asset, it must conduct an ancillary proceeding. United States v. Lester, 85 F 3d 1409 (9th Oy
1996); United States v. Morgan, 224 F.3d 339 (4th Cir. 2000) (wife challenges forfeiture of joint bank
accounts as substitute assets). But challenging the forfeiture of a substitute asset in the ancillary
proceeding is niot just an option for the third party; it is the only way to make such a challenge. In other
words, the third party cannot object to the Government’s motion to amend the order of forferture to
include the substitute asset at the time the motion 1s made. If a third party wants to challenge the
forfeiture of substitute assets, he or she must do so in the ancillary proceeding, United States v D,
2001 WL 47003 (S.D.N.Y. Jan, 17, 2001 ) (wife’s objection to the forfeiture of substitute asset must be
made in the ancillary proceeding).

A defense attorney cannot object that substitute assets are needed to pay his fee. United States v
Numisgroup Intl. Corp, 169 F. Supp. 2d 133 (E.D.N.Y. 2001) (Supreme Court’s decision in Monsanio
applies with even greater force to post-conviction restraint of property, including property forfeitable as
substitute assets); United States v Stewart, 1998 WL 961363 (E.D. Pa. 1998} (Caplin & Drvsdale applies
to substitute assets), order aff'd, 189 F.3d 465 (3d Cir. 1999); United States v. 'Brien. 181 F.3d 105,
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1999 WL 357755 (6th Cir. 1999) (Table) (same). United States v. Helms, 2001 WL 1057751 (W.D. Va.
2001) (same; assets restrained pretrial as substitute assets are not available for attorneys’ fees unless
there is reason to believe that they won’t be forfeited).

F. Property transferred to third parties

As mentioned in the introduction, transactions transferring forfeitable property to third parties may
be voided under the relation back doctrine. See 18 US.C. § 1963(c); 21 U.5.C. § 853(c);, United States v.
Gilbert, 244 F.3d 888, 902 n.38 (11th Cir. 2001) (under the relation back doctrine, Government's interest
dates back to the time of the act that made the property subject to forfeiture: Congress included the
provision to prevent a defendant from attempting to transfer property to a third party prior to his or her
conviction; third party who objects to applhication of the relation back doctrine must file a claim m the
ancillary proceeding). So, if the Government has established that the property was subject to forfeiture in
the forfeiture phase of the trial—or pursuant to a guilty plea—the prosecutor can have it named 1n the
preliminary order of forfeiture even if it has been transferred to a third party.

The procedure 1s to give the third party notice of the preliminary order and let him or her file a claim
in the ancillary proceeding. United States v. Benner, 252 F.3d 539 (2d Cir. 2001) (the procedure for
recovering criminal proceeds transferred by a defendant to a third party 1s codified at sections 833(c) and
(n)(6)(B): the Government forfeits the property in the criminal case, subyect to the third party's nght to
contest the forfeiture in the ancillary proceeding), United States v McCorkle, 143 F. Supp. 2d 1311,
1318 (M.DD. Fla. 2001) (any property of the defendant that 1s subsequently transferred to a thard party
may be the subject of a special verdict of forferture; the district court thereafter orders the forfeiture of
the property, subject to any claim made by the transferee in the ancillary proceeding); Unired States v,
McCorkde, 2000 WL 133759 (M.D. Fla. 2001) (same).

I'he court should also order the third party to turn the property over to the court or to the Marshals
Service pending the conclusion of the anciilary proceeding. Uinited States v, MeCorkle, 20000 W1
31725124 (M.D. Fla. 2000 {district court retains yunsdichion to hold third party in contempt for refusal
to disgorge forfeited funds even though third party has filed nonce of appeal from demal of his petition in
the ancillary proceeding). If the third party has dissipated fortetable property, the Government may file a
conversion action in federal court to recover the property. United States v. Swiss American Bank, 191
F.3d 30 (1st Cir. 1999) (the United States has a cause ol action i conversion and unjust enrichment
against a third party who receives property subject o crimnal forfeiture and converts it to hns own use,
and may file suit in federal court because the action anses under federal law; Rule 4(k)(2) gives the court
personal jurisdiction over third parties located outside of the United States); United States v. Moffit,
Zwerling & Kemler, 83 F.3d 660 (4th Cir. 1996) (conversion action under Virginia tort law may be based
on Government’s rightful ownership of forfeitable property under the relation back doctrine and filed in
federal court), rev'g 875 F, Supp. 1190 (E.D. Va. 1995) (Moffitr [V). Or the Government can sue 10
recover the property under the Federal Debt Collection Act United States v. Maxwell, 189 F. Supp. 2d
195 (E.D. Va. 2002) (when defendant transfers his real property to a third party to prevent the
Government from using it to satisfy the money judgment, the Government may sue 1o void the transfer
under 28 U.5.C. §§ 3304(b) and 33006(a)).




(. Effect on séntencing

Forfeiture is not a basis for a downward departure from the U.S. Sentencing Guidelines. United
States v. Shalash, 36 F. Supp. 2d 1013 (5.D. Ohio 1999) (section 5E1.4 shows that the sentencing
commussion ntended for forfeitures to be considered separate and apart from sentencing; therefore
forfeiture of the family residence cannot be a valid basis for downward departure) (collecting cases).

Vil. THIRD PARTIES

As mentioned before, cniminal forfeiture 1s himited to the property of the defendant. A third party
who was the true owner of the property when it was used to commit the crime, or who received the
property subsequently, may be able to object to the forfeiture, The place where all of that gets worked out
15 not in the criminal trial, but in the ancillary proceeding,

A. Right of third party to object to the forfeiture

A third party has no nght to intervene in a criminal case until after conviction. 18 U.S.C. § 1963(i);
21 U.5.C. § B33{k) Unuted States v. Messino, 122 F.3d 427 (7th Cir, 1997) (under sections $53(k) and
(n), third parties must wait until the court has entered a preliminary order of forfeiture to challenge the
forfeiture action); United States v. Bennett, 2000 WL 1505986 (S.D.N.Y. 2000) (wife cannot object to
amendment of order of forfeiture to include substitute assets except by filing claym in the ancellary
proceeding).

B. Ancillary hearing—procedural issues

In 1999, the last decision in the BCC/ case set forth an excellent summary of the procedures involved
in the ancillary proceeding. Much of the case law summarized in that opinion now appears m Rules
32.2(c) and {¢). For example, under Rule 32, 2(e), the court may amend the prelimnary order of forfeiture
at any tme to include specific property that has been recently discovered, e ¢, pursuant to post-
conviction discovery under scetion 853(m). This might happen if, for example, the prelimmary order
stated that all proceeds of the crime up to $20 million were forfeited (i e, a money judgment) and then,
years later, the Government discovered a load of gold bars in the defendant’s garage that were directly
torfeitable as part of the $20 million. In that case, the Government would have the option, under Rule
32.2(e)(1). of seeking to forfeit the gold bars as a substitute asset or as newly-discovered property. United
States v. BOCCI Holdings (Luxembourg) S A. (Final Order of Forfeiture and Ensbursement), 69 F. Supp
2d 36 (D.D.C. 1999} (each time the court amends the preliminary order to add new property, 1t must
conduct another ancillary hearing; but claimants may only assert interests in the property named in the
amendment to the order).

Notice requirement under section 853(n)(1)

The Government 1s required by statute to provide notice of the criminal order of forferture to
interested third parties. Uniied States v. Phillips, 185 F.3d 183 (4th Cir. 1999) (even il the Government is
required to send direct wnitten notice under section 853(n){1)—which 15 not at all certain, given the
permissive language in the statute—it does not have to send notice to persons who lack standin gto
contest the forfeiture); United Siates v, Bouler, 927 F. Supp. 911 (W.D.N.C. 1996) (even though
section 833(n)( 1} states that the Government “may™ send direct notice to third parties, such notice is
mandatory under 19 U1.S.C. § 1607, which applies to criminal forfeitures),
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Amendments to the preliminary order of forfeiture

Each time the court amends the preliminary order to add new property, it must conduct another
ancillary hearing; but claimants may only assert interests in the property named in the amendment to the
order. United States v. BCCI Holdings (Luxembourg) S.A. (Final Order of Forfeiture and Disbursement),
69 F. Supp. 2d 36 (D.D.C. 1999).

Maotions to dismiss

Rule 32.2(c)(1)(A) provides that in the ancillary proceeding, the court can grant a motion to dismiss
the third party claim for lack of standing or for some procedural violation, For example, third party
claims may be dismissed as untimely. United States v. Strube, 58 F. Supp. 2d 576 (M.D. Pa. 1999) (1o the
extent that claimant amended her claim to add a constructive trust theory after the 30-day period for
filing a claim had expired, it was untimely, and the court was free to ignore the additional ground for
reliefy; BCCI Holdings, supra, Or it may be dismissed on the pleadings for lack of standing or failure to
state a clmim. United States v. BCCT Holdings (Luxembourg) 5.A. (Final Order of Forfetture and
Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999) (*if a third party fails to allege in its petition all
elements necessary for recovery, including those relathing to standing, the court may dismiss the petition
without providing a hearing").

A claim can be dismissed for failure o spell out the claimant’s grounds for rehiel in the ancillany
proceeding. Pegg v, United States, No. 98-9617 (11th Cir. April 10, 2000) (unpublished} (section 833(n}
requires a third party to state his or her interest i the property with particularnity; a petition that merely
tracks the language of section 853(n)(6) and does not provide the details it requires is insufficient and
subject to dismissal on motion of the Government).

Discovery

Under Rule 32.2(c)( 1 }(B). the court can order discovery in the ancillary proceeding and can consider
a motion for summary judgment. United States v. Martinez, 228 F.3d 587 (5th Cir. 2000) (ancillary
hearing is necessary only where there are facts in dispute that must be resolved; if petitioner’s claim
lacks merit as a matter of law, it can be disposed of on a motion for summary judgment); United States v
BCCI Holdings (Luxembourg) 5. A. (Petition of Bangue Indosuez), 961 F. Supp. 282 (D.D.C. 1997)
(applying Fed. R. Civ. P. 56(f), court derues claimant’s motion {or summary judgment because the
(Government has not yet had opportunity to conduct discovery); United States v. BOCI Holdings
(Luxembourg) S.A. (Petitions of People s Republic of Bangladesh and Bangladesh Bank), 977 F. Supp. |
(D.D.C. 1997) (the Government 1s entitled to summary judgment 1f 1t demonstrates that under unchsputed
facts, claimant cannot show that it had a legal nght, title, or interest in the property at the time the crime
occurred).

Note that Rule 32.2{(¢)( 1) clearly states that no ancillary proceeding 1s necessary if the preliminary
order of forfeiture contains only a money judgment.

C. Choice of law

Federal law is used to determine whether a legal interest 15 the kind of interest Congress intended to
protect. United States v. Lester, 85 F.3d 1409 (9th Cir. 1996) (when claim s filed in the ancillary
proceeding, court looks to state law to see what interest the claimant has in the property and looks to the
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federal statute to see 1f that mtﬁﬁt%hjwt to forfeiture); United States v. BCCI Holdings
(Luxembourg) S.A. (Final Order of Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999)
(“The nature of the claimant’s interest is determined by reference to applicable state property law, but the
deternuination of whether such an interest defeats the United States’ claim to the property under

[section] 1963(]) is a matter of federal law™).

D. Standing under sections 853(n)(2) and 1963(1)(2)

General creditors do not have a legal interest in the forfeited property and therefore lack standing to
contest the forfeiture in the ancillary proceeding. United States v. BCCI Holdings (Luxembourg) 5.A.
(Petition of Chawla), 46 F.3d 1185 (D.C. Cir.), cert. denied, Chawla v. United States, 515 U.5. 1160
(1995) : United States v. Schwimmer, 968 F.2d 1570, 1581 (2d Cir. 1992}, United States v Campos, 859
F.2d 1233 (6th Cir. 1988) (trade creditors); United States v. Ribadeneira, 105 F 3d 831 (2d Cir, 1997)
(person holding check drawn on defendant’s forfeited bank account 1s a general unsecured creditor with
no interest in specific funds); United States v. Strube, 58 F. Supp. 2d 576 (M.D. Pa_ 1999) {{amily
members who obtained a judgment lien against defendant personally were general creditors, and not bona
fide purchasers of any interest in a specific parcel of property).

T'he third party’s ability to trace assets is irrelevant. United States v. BUCT Holdings {Luxembourg)
54 (Final Order of Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999) {a person who
voluntanly transfers tus property to the defendant is no longer the owner of that property; hus ability to
trace his property to the defendant’s assets is irrelevant; therefore, victims who transferred their property
to the defendant have no greater standing to contest the forteiture order than other unsecured creditors),
Stockholders do not have standing to challenge forfeiture of corporate assets. Unired Stares v. Wyly, 193
F.3d 289 (5th Cir. 1999) (because stockholders, as a matter of state law, do not have a legal interest in
corporate assets, they cannot challenge the forfeiture of those assets when the corporation 15 convicted).

E. Grounds for recovery in ancillary proceeding

The only grounds on which a third party can prevail in the ancillary proceeding are those set forth in
sections 853(n)(6)(A) and (B). United States v. BCCI Holdings (Luxembourg) 5 A, (Fmal Order of
Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999) (“The only grounds on which a third
party can prevail in the ancillary proceeding are those set forth in [s]ections [963(1}6) A) and (B). That
15, the claimant must establish either that he had a superior right, title or interest in the property at the
time the crime occurred, or that he acquired the property as a bona fide purchaser tor value without cause
to know that the property was subject to forfeiture. If the claimant fails to establish facts supporting his
claim under one or the other of these theories, he is not entitled to any relief in the ancillary
praceeding.”Y; United States v. Schecter, 251 F.3d 490 (4th Cir. 2001) (forfeiture 15 effective at the time
of the commission of the illegal act; to succeed with a third-party claim, a third party must have had an
interest in the property at that time or must have acquired it later as a bona fide purchaser); United States
v. Hooper, 229 F 3d 818 (9th Cir. 2000) (given the clear direction in section B53(n)}(6) limiting recovery
to two categories of claimants, the courts are not at liberty to create additional grounds for rehief); United
Stares v. Kennedy, 201 F.3d 1324 (11th Cir. 2000) (the alternative grounds set forth in sections
B53(n)}6)(A) and (B) are the only grounds for recovery in the ancillary proceeding, and one of them "5
emphatically not that the criminal defendant gave the third party a mift”).

Just because a third party has standing under section 853(n)(2) does not necessarily mean he or she
will prevail under section 853(n)(6). United States v. BCCI Holdings (Luxembourg) 5.4 (Final Order of
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Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999); United States v. Hooper, 229 F.3d 8185,
819 n.4 (9th Cir. 2000) (a spouse in a community property state has a colorable interest in the
defendant’s property sufficient to establish Article 11 standing, but the spouse may not have the legal
interest necessary to challenge the forfeiture on the merits). A third party may have a present ownership
interest sufficient to establish standing vet may not have had an interest at the time of the offense, which
he or she must have to prevail under paragraph (6)(A), and may not be bona fide purchaser, which he or
she must be to prevail under paragraph (6)(B). For example, a donee has standing because he or she has
an ownership interest but cannot prevail under either paragraph (6)(A) or (6XB).

Third parties cannot challenge the deterrmination made during trial that the property was subject to
forfeiture. United States v. Strube, 58 F. Supp. 2d 576 (M.D. Pa. 1999) (third party cannot challenge the
propriety of the forfeiture order; whether the order of forfeiture is proper or not 1s not the third party’s
problem; his only issue is ownership; thus, claimant could not challenge forfeiture on the ground that the
preliminary order was inconsistent with the jury’s special verdict).

F. Superior legal interest under section 853 (n 6 A)

Section 853(n)(6)(A) embodies the relation back doctnine. United States v BCCI Holdings
(Luxembourg) 5.A. (Final Order af Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999,
(paragraphs (A) and (B) are the procedural complements to the relation back doctrine), Unired Stares
Hooper, 229 F.3d 818 (9th Cir. 2000 (the temporal requirement m section 853(n)(6}( A} requinng the
claimant to show that the property mterest was vested at the time the acts giving rise to the forfeture
were committed is the complement 1o sections 853(c) and (n)(6)(B), which prevent the detendant from
transferring the forfeitable property to anyone other than a bona fide purchaser). Thus, the legal interes!
rmust exist at the time of the crime giving nise to forfeiture, United States v. Hooper, supra (10 prevail
under section 853(n)(6)( A ), the claimant must have a preexisting interest in the forfeited propery:
because proceeds do not exist before the commussion of the underlying offense, section B33 (06N A) can
never be used to challenge the forfeiture of proceeds); United States v. Brooks, 112 F. Supp. 2d 1035 (D)
Haw, 2000) (spouse cannot assert mantal nterest under section 853(n)(6IA) in property acquired with
criminal proceeds because such property was necessarily acquired after the commssion of the act wiving
rise to the forfeiture); Rashid v United States, 1996 WL 421855 (E.D. Pa. 1996} (same)

(;. Bona fide purchasers under section 853(n)(6)(B)

The court does not reach a bona fide purchaser claim if the claimant does not first establish a legal
right, title or interest in the property. United States v. O 'Brien, 181 F.3d 105, 1999 WL 3577535 (6th Cir
1999) (Table) (because claimant had no legal interest in the property as a matter of state law, court need
not reach bona fide purchaser claim). The bona fide purchaser provision comes from commercial law
United States v. Harris, 246 F.3d 566 (6th Cir. 2001) (bona fide purchaser provision comes from
“hornbook commercial law™): United States v. Lavin, 942 F.2d 177, 185-86 (3d Cir. 1991 (same).
Uinited States v. McCorkle, 143 F. Supp. 2d 1311 (M.D. Fla, 2001) (the bona fide purchaser provision in
section 853(n)(6)(B) is a codification of the protection for bona fide purchasers in section 2-403 of the
UCC). Creditors and victims are not bona fide purchasers, United States v. Meister, No. 4.97-CR-120-Gi
(N.D. Tex. May 18, 1999) (innocent victims who record judgment liens are not bona fide purchasers;
remedy is to file remission petitions; following McClung and Lavin),
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To be a purchaser, the claimant must give something of value. United States v. BCCI Holdings
(Luxembourg) S.A. (Final Order of Forfeiture and Disbursement), 69 F. Supp. 2d 36 (D.D.C. 1999)
(claimant gave nothing in return for the judgment lien on the property; therefore, vendor was not a bona
hide purchaser under section 853(n)(6)(B)); United States v. Brooks, 112 F_ Supp. 2d 1035 (D. Haw.
2000) (wife cannot assert a bona fide purchaser interest in husband's eriminal proceeds on the ground
that she contributed uncompensated services that increased the value of the marital estate).

The claimant also must be reasonably without cause to believe property was subject to forfeiture.
Linited States v. Cuartes, 155 F. Supp. 2d 1338 (5.D. Fla. 2001) (the test for the reasonableness of
claimant’s belief 1s objective, not subjective; a genuinely held belief that the property is not subject to
forfenture is unavailing if it is not objectively reasonable; Colombian businessman who bought dollars
from a broker without concern for the source of the money, under circumstances that would have alerted
him to serous questions about the legitimacy of the transaction, was not a bona fide purchaser; “blind
reliance™ on the broker 1s not objectively reasonable).

Viil. POST-TRIAL PROCEEDINGS

A. Appeals

I'he cruminal rules apply to appeals from the forfeiture judement, United States v Apampa, 179 F.3d
333 (Tth Cir. 1999) (because criminal forfeiture is part of sentencing. the appellate rules governing
criminal appeals—rnol those governing civil appeals—apply 1o appeals from the forfeiture judgment by
the defendant). The Government has a right to appeal from the district coun's refusal to enter a forfeiture
Judgment. United States v. Corrado, 227 F.3d 543 (6th Cir. 2000) { Government may appeal from district
court’s refusal to enter forfeiture judgment; because forfeiture is mandatory, such refusal constitutes a
sentence imposed in violation of law for which appeal 15 authorized under 18 U.S.C_ § 3742(b)).

B. Investigation to locate forfeited assets

I'he court may authorize the taking of depositions to locate assets ordered [orfeited by the defendant.
United States v, Saccoccia, 898 F. Supp. 53 (D.R.L. 1995) (Government can take depositions of defense
counsel to determine source of their fees for the purpose of locating a pool of assets controlled by the
defendant that 15 subject to forfeiture); United States v. Saccoccia. 913 F Supp. 129 (D.R.1. 1996)
(defendant has a right to be present at any deposition conducted for the purpose of locating his forfeitable
assets)

The court may also issue orders to third parties to discover the location and value of forfeited assets,
United States v. Barnette, 129 F.3d 1179 (11th Cir. 1997) (defendant and his wife held in contempt for
failing to abide by order regarding value and location of stock defendant had transferred to his wife to
avoid forferture); United States v. Yerardi, 192 F 3d 14 (1st Cir. 1999) (wife cannot assert privilege
against testifying against husband’s interest to avoid revealing location of husband’s forfeited assets. but
wife can assert privilege if the testimony could be used to prosecute hushand for cvading taxes on the
torfeited property).

I7



B —

C. Parallel forfeitures

Parallel civil and criminal forfeiture proceedings are commonplace. United States v. Candelaria-
Silva, 166 F.2d 19 (1st Cir. 1999) (there is nothing improper in the government’s beginming a forfeiture
case with a civil seizure and switching to criminal forfeiture once an indictment is returned, 1t 15
commonplace); United States v. Lugo, 63 F. Supp. 2d 896, 897 n.2 (N.D. 111, 1999) (the Government may
start a forfeiture action as an administrative forfeiture and then proceed with a criminal forfeiture if the
defendant files a claim and cost bond, but in that event it must return the cost bond to the defendant):
inited States v. 5t. Pierre, 188 F.R.D. 415 (M.D. Fla. 1999) (court declines to consolidate criminal
forfeiture with civil forfeiture following defendant’s conviction; under Rule 42(a), court may decline to
consolidate if it would result in delay; because defendant not yet sentenced, criminal case could delay
civil one).

D. Stay of sale or disposition of forfeited property

The defendant may not seek a stay under 18 U.S.C. § 1963(f); whether detendant can seek a stay
under Rule 38 1s an open question, but stay will be denied if delay would result in potential harm to the
Government and third parties. United States v. Stewart, 1999 WL 551891 (E.D; Pa..1999)

E. Remission to victims

Section |963(g) gives the Attomney General power to remit criminally forfeited praperty to vicums
by agreeing, as part of a plea agreement, that half of all forfeited property will go to victims, Unired
States v. BCCI Holdings (Luxembourg) S.A. (Final Order of Forfeiture and Disbursemenit), 69 I Supp
2d 36 (D.D.C. 1999)

Courts are split. however, over whether the defendant is entitled to credit aganst the forfeiture for
the amount paid as restitution, Compare Linited States v, Emerson, 128 F.3d 557 (Tth Cir. 1997)
(forfeiture and restitution are not mutually exclusive; defendant may be made to pay twice and 15 not
entitled to reduce restitution by the amount of the forfeiture) with United States v Hawkey, 148 T 3d 920
(8th Cir, 1998) (remanding lorfeiture judgment to the district court to reduce it by the amount defendant
returned to the victims of the underlying fraud). See United States v. Stewart, 1999 WL 531 891 (E.D. Pa.
1999) (although defendant cannot object to the sale of forfeited property, where court orders that
defendant receive credit against restitution order for the amount realized from the sale o1 the property,
defendant may seek additional credit if he establishes that the property was sold below market value]
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Summary of Terms

PROTECTIVE ORDERS

Under 2] U.S.C. § 853(e), the Government may obtain either pre- or post-indictment restraining
orders to secure property subject to criminal forfeiture, Junsdiction to enter a restramning order
lies only in the district in which the eriminal investigation or prosecution is being conducted.
However, the restraining order applies to all forfeitable assets within its scope, regardless of their
locanon. The authority to 1ssue a restraining order lies solely with district court judges and
cannot be delegated to a magistrate judge. Procedures on i1ssuance of restraining orders are
contingent on whether restraint 1s pre-indictment or post-indictment.

SUMMARY OF LIS PENDENS

State law may require that the his pendens be re-recorded each year, Some states also provide that
a its pendens may be filed in a cnminal case prior to an indictment or information bemng filed.
(ther states may require that an action must be pending prior to filing 4 lis peadens.

Phe term lis pendens (Latn for “a pending suit™) originally referred to the common law doctrine
that a pending lawsuit 1s notice to all the world that property involved in littgation 15 subject to
any judgment ultimately rendered in the swit. Over the years, the doctrine has been modified by
state law, which now generally provides that a litigant claiming an interest in real property may
record a natice of lis pendens with the county recorder's office in the county where the property
i5 located. This constitutes constructive notice that the property m guestion may be subject o a
judgment. As a practical matter, the filing of a notice of iy pendens creates a cloud on title that
will block transfer of the property until the notice is removed, either through a legal challenge to
the filing, the posting of sufficient securily, or resolution of the lawsuit,

Pursuant to 28 L.5.C. § 1964, the Government must comply with the requirements of state law in
order to give constructive notice of a pending action 1n 11 8. district court. Of course, those
requirements vary from state to state, and even from county to county. In many jurisdictions, a
civil complaint or an indictment must be filed before a notice of lis pendens can be recorded.
State law may also require that the lis pendens be re-recorded each vear.

GENERAL SUMMARY OF INDICTMENTS

Form of Indictment

An indictment or information must provide notice that the defendant’s interest in property is
::.uhjr:r.:l to forfeiture. Rule 7(c)(2) Fed. R. Crim. P. Forfeiture i a criminal indictment is merely
an “allegation,” not a separate criminal charge. Libretti v, United States, 516 11.5. 29, 38-39
I'}‘EI'S] You may choose to allege the forfeiture with the title “Forfeiture Allegation” or you may
be 1n a district where the court docketing system requests that 1t be listed as a “count” for
purposes of tracking it through the docketing system. Refer to vour loeal practice to determine
how the forfeiture should appear in the indictment.
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The sample indictment forms that follow are suggestions for your use. You may choose to
describe or list the property in a different format. There is no established format required.

As noted supra, page 2, the property subject to forfeiture need not be itemized in the indictment.
It is sufficient to track the language of the forfeiture statute. But only property named in the
indictment or a bill of particulars can be restrained pretrial. Also, the defendant 1s entitled 1o
notice of what property the Government intends to forfeit before the forfeiture phase of the tnal

begins.

You may wish to place the forfeiture portion of the indictment at the end of the indictment on a
separate page so that it may easily be redacted for jury deliberation on the substantive criminal
charges. Forfeiture trials must be bifurcated, allowing the jury to deliberate on the criminal
charges without knowledge of the forfeiture allegations, Then upon returning a verdict of guilty,
the jury 15 advised of the forfeiture allegations and deliberates again on only the forfeiture
questions.

Substitute Asset [ssues

The substitute assets section n these sample indictments is not essential. You may choose 1o
eliminate that portion from your indictment. If you allege specific property as substitule assets,
your ability to restrain those assets prior to trial depends on the circuit in which you are bringing
the indictment. Fourth Circut law allows substitute assets to be restrained pretrial. /n Re
Billmian, 915 F 2d 916 (4th Cir. 1990). Two district court cases also allow pre-trial restrant of
substitute assets: [nited States v. Scardino, 956 F. Supp. 771 (N.D. IiL 1997) and Unired States
v. O'Brien, 836 F. Supp. 418 (5.D. Ohio 1993). The majority of courts, however, do not allow
substitute assets to be restraimed prior to trial. United States v. Gotti, 15 Fad 144 (2d Cir. 1998 ),
United States v Field, 62 F.3d 246 (8th Cir. 1995); United States v Ripinsky, 20 F 3d 339 (91
Cir. 1994): In Re Assets of Martin, | F.3d 1351 (3d Cir. 1993); United States v, Floyd, 992 F 2d
498 (Sth Cir. 1993); fn Re. Account Nos... Located at Bank One, 9 F. Supp. 2d 1015 (ED. Wis
1998).

State law may permit a notice of pendency to be filed i the local property records agamst real
property listed in the substitute assets section of the indictment. You must refer to the law of the
state in which the property 1s located.

Effective Dates
Several eriminal forfeiture provisions were added by Congress with the passage of CAFRA,
which became effective on August 23, 2000. If the criminal conduct you are charging occurred
hefore that date and the criminal forfeiture provision was not available until CAFRA, you will

likely not be able to charge the forferture. See Form CRM9004 for a legal discussion of ex posi
faeto issues regarding CAFRA changes.

Forfeiting Businesses

In the event you are considening forfeiting a business, please refer to Department of Justice
Policy 9-111.124 and the Criminal Resource Manual 2206 and 2207. Many businesses arc
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successful due only to the illegal activity and will fail once the criminal investigation is apparent.
There are many issues to consider before seizing a business including the liabilities as well as the
assets of the business and the feasibility of running the business. You may consider seizing
specific assets of the business rather than the business itself, such as the real property. You are
required to contact the Asset Forfeiture and Money Laundering Section of the Criminal Division
of the Department of Justice prior to initiating a forfeiture action agamst or seelang a temporary
restraining order affecting an ongoing business.

Corporations

Property 1s often titled in the name of corporate entities. If the corporation 1s the true owner of
the property, you may consider indicting the corporation; eriminal forfeiture is limited to the
property of convicted defendants and if only individuals are convicted, only the individuals'
nterest in the corporation is forfeitable—not the corporate asset.

JURY INSTRUCTIONS

Where the Government seeks crimuinal forfeiture of property identified in the indictment or a bill
af particulars, additional factual findings must be made with respect to such property after the
defendant 1s found guilty of an offense triggering forfeiture before such property can be forfeited.
Pursuant to Fed. R. Crim. P. 32.2(b)(4), such factual findings may be made by the judge or, at the
request of either party, by the jury. While we typically desire the forfeiture issues to be resolved
by the judge, we might want the jury to resolve them. In that event, we should make our request
as early as possible so that the jurors won't be surprised when they learn that they can’t leave
upon rendering a guilty verdict,

Betore December 1, 2000, the defendant had the right to have criminal forfeiture considered by a
Jury. As a result, prosecutors often were put in the distasteful position ol asking the judge to keep
the jury to hear the forfeiture even as the jurors were packing up to leave, thinking that their tasks
were completed. Now, if the defendant does not ask that the forfeiture be resolved by the jury,
we need not ensure that the jury is kept after a guilty verdict is rendered. Nevertheless. if the
defendant asserts a right to a jury finding on forfeiture, the responsibility remains with the
prosecutor to ensure that the jury is not released before it considers the forfeiture issues.

F'o-avoid landimg in the distasteful position of asking the judge to keep the jury to consider the
lorferture even as the jurors are gathering their belongings to go home, consider filing forfeiture
jury instructions before trial. Then, if the defendant asserts his or her right to have the jury hear
the forfeiture questions (or we want the jury to do so), the judge can notify the jurors of that task
before they render their verdict on guilt or innocence. Con versely, if we file our instructions
early but the defendant fails to request the forfeiture be heard by the jury, then we can sit by
placidly as the jury departs or even state in their presence that the Government does not need
them to stay,

[ no party requests that the jury make such factual findings, the Judge will do so pursuant to
Fed. R. Crim. P, 32.2(b)(1). If either party requests that the Jury make such factual findings, then
the judge must instruct the jury regarding their additional task and provide them a special verdict
torm. The jury instructions and special verdict forms included in this section obviously must be
tailored 1o the specific charges and assets at issue in each case.
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BASIC CRIMINAL FORFEITURE CHECKLIST

Rule 32.2, Federal Rules of Criminal Procedure, governs all criminal forfeiture proceedings, most of
which are also governed by 21 U.S.C. § 853.

—— —

This is a basic checklist—it does not address every possible situation that could arise in a ciminal forfeiture
proceeding, and does not take into account any variations in practice or procedure that may exist in your district.
Forfeiture law and procedures can change uncxpectedly so please make sure 10 consult with your forfeiture
Assistant U.S. Attorney (AUSA) early and often. Along with this checklist, your distnct’s forfeiture AUSA 15
available to provide assistance and advice on specific procedures, forms, and required agency notifications during
the crimunal forfeiture process,

PRE-INDICTMENT
J  Identify forfeitable assets

Ensure that counts charged provide adequate basis for forfeiture

Use civil or crintingl seizure warrants and criminal restraming orders to preserve assets pre-indictment.

O O d

Coordinate with agency and LS. Marshals Service (in DOJ agency cases) regarding assets.

Have agent fill out pre-sewure plannng form.

o O

Prepare post-indictment seizure warrants and restraining orders for property named in the [hdictment Lo
be signed when Indictment 15 filed.

INDICTMENT
0 Indictment or Information must include forfeiture allegation or count accordmg to focal practice, which
at least tracks forfeiture statute language, including substitute assets provision (mclude specific property
and/or specific substitute assets),

i) Obtain all necessary post-indictment ¢riminal seizure warrants or protective orders tor seized propertly
named in the indictment.

[ For real property, ensure that lis pendens or other notice of pendency 1s immeduately recorded n the
county n which the property is located.

1 Once Indictment/Information is filed, send a copy of the Indictment/Information to data entry personnel
in the 1).S. Attorney's office, serzing agency, and .S, Marshals Service or Treasury

1 1f additional forfeitable property s identified post-indictment, supplement the forfeiture allegation, either
through a Superseding Indictment (if you are planning to supersede) or by a Bill of Particulars,

22



TRIAL
[ During the trial, make sure to include asset-related evidence while establishing proof of the underlying
Crimes.

[d Determine whether there will be a jury on the 1ssue of forfeiture, which can be elected by the Umited
States or the defendant. The forfeiture AUSA in your district can provide you with jury instructions and
special verdict forms if a jury trial is elected.

PLEA AGREEMENTS
J Consult with agent and forfeiture AUSA before entering plea agreement with defendant.

[ Never promise return of property that has already been administratively forfeited.

(J Check status of any property seized duning the mvestigation and address the forfeiture or the return of the
assets in the agreement,

] Defendant must agree to plead to a criminal count which supports the forfeiture allegation/count,

'J  Make sure plea agreement includes the following:
'J A brief statement of defendant’s ownership interest in the property to be forferted;
() Defendant's consent to the forfeiture and to any related civil forfeiture;
[ Defendant's agreement to cooperate in resolving third-party claims in favor of the United States,
and
[d Defendant’s agreement to endorse a preliminary order of forfeiture to be submuitted to judge at the
ume the guilty plea 1s entered,

PRELIMINARY ORDER OF FORFEITURE
- Send proposed Prelimmary Order to opposing counsel and to pre-sentence report writer in advance, prior
to entry of plea or immediately after retumn of jury verdict

J Submit proposed Preliminary Order to the court after defendant has entered plea or after Special Verdict
has been returned.

Id  Make sure the Preliminary Order refers to the correct Official—Attormney General or Secretary of the
Treasury.

[ Once the Preliminary Order 1s entered by the court, coordinate with forfeiture AUSA to send copy of the
Prelimimary Order to the data entry personnel in the 1S, Attorney's office, seizing agency, and LIS,
Marshals Service or Treasury. In real property cases, If local practice requires it, coordinate 1o file the
Preliminary Order in county property records,

‘J If necessary to identify and locate the defendant's assets, apply to the court for discovery pursuant 1o
21 U.S.C. § 853(m) after entry of the Preliminary Order.

'J Once Preliminary Order of Forfeiture 1s entered, serve notice of intended forfeiture on any person with
known potential interest in property, informing lienholders of expedited settlement procedure.

J Forfeiture AUSA should be notified (1) if you receive a request from a legitimate lienholder for an

Expedited Settlement Agreement or (2) 1f you require proper procedures for the publication of notice of a
Preliminary Order of Forfeiture.
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ANCILLARY PROCEEDING
() Upon receiving any third-party petitions, review to ensure they comply with the pleading requirements of
21 U.S.C. § 853(n)(3). If petition does not comply or if claimant has failed to establish standing or to
state a claim upon which relief may be granted pursuant to 21 U.S.C. § 853(n)(6), file a motion to
dismiss the petition without a hearing.

[J Apply to the court for civil discovery pursuant to Fed. R. Crim. P 32.2(c)(1)B) (where appropriate).
) File Motion for Summary Judgment (where appropriate).

(A Inform Forfeiture AUSA prior to entering into any settlement agreements with third parties.

FINAL ORDER OF FORFEITURE
[ After 30 days have passed since last publication and all third-party interests have been resolved, file
Motion for and proposed Final Order of Forfeiture.

A Order should recite publication dates, notice sent to known potential third-party interests, and resolution
of each third-party petinon received.

1 Onee court enters Final Order of Forfeiture, send copy to the data entry personnel in the L5 Attorney's
office, seizing agency, and 1.8, Marshals Service or Treasury,

J Send nohfication to the 1.5, Marshals Service or Treasury to dispose of property consistent with Final
Order, including paying recogmized third-party interests.

J For forfeited real property, coordinate with forfeiture AUSA to file Final Order in county property
records to show vestung of title in the United States,

SENTENCING & JUDGMENT
[ In addition to obtaining a Preliminary Order of Forfeiture and a Final Order of Forfeiture, ensure that all
criminal forfeitures are included in the court’s oral pronouncement at sentencing and in the written
judgment. If forfeiture is omitted from the written judgment, move immediately to have the omission
corrected.

EQUITABLE SHARING
[ Once Final Order of Forfeiture is entered, coordinate with forfeiture AUSA to present any equitable
sharing package with copy of Final Order for U.S. Attorney’s signature/approval

J  After approval, ensure that vour office’s data entry personnel enters equitable sharing information m
CATS.

REPORTING DISPOSITION OF PROPERTY

[ Provide your office’s FLU Unit with a copy of the Final Order of Forfeiture and all necessary
information for data entry.



Form No.: CRM1005
Document: Application and Affidavit for Criminal Seizure Warrant for Personal Property, 21 U.S.C, § 853(f)

Application for Criminal Seizure Warrant for Personal Property—21 U.S.C. § 853(f)

Include the following language 1n the Application for Criminal Seizure Warrant:

“The United States asserts that the Court should issue a Crimminal Seizure Warrant as authorized under
21 L1.S.C. § 853(f) because:

|. There is probable cause to believe that the property to be seized would, in the event of conviction, be

subject to forfeiture, and

2. Anorder under 21 U.8.C. § 853(¢) may not be sufficient 1o assure the availability of the property for

forfeiture.”
Include the following language in an application filed before an indictment is returmed:

“The Affidavit attached hereto and incorporated herem sets forth probable cause to forfeit the property and

the reasons why an order under 21 U.5.C. § 853(e) may be inadequate ™
Include the following language in an apphication filed afier and indictment 15 returned:

“(in [date], an Indictment was returned which alleges that all of the mnterest of the defendant [name| in the
praperty to be seized 15 subject to forfeiture in the event of conviction. The return of the Indictment
constitutes the requisite probable cause for the forfeiture of the property.

I'he AfTidavit attached hereto and incorporated herein sets forth the reasons why an order under 21 L15.C.
§ B53{e) may be inadequate.”

“An order under 21 1U.S.C. § 853(e) may not be sufficient to assure the availability of the property for
forfeiture because there is reason to believe that the property 15 in the custody of the defendant, which
custodian cannot reasonably be relied on to abide by an order to mamtain the property in substantially the

same condition as 1t 18 at the present time in order that it will be available for forfeiture because | |7

“A protective order under 21 U.S.C. § 853(e) may not be sufficient to assure the availability of the property
for forfeiture because there is reason to believe that the property 15 not in the custody of a traditional
financial institution but is in the custody of [ ], which custodian cannot reasonably be relied on to ade by

an order to maintain the property in substantially the same condition as it 1s at the present time because [__|
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In appropriate cases you may want to add to the Application and/or Affidawvat:

“The United States requests that the Court in the warrant define the contents of the account as all principal,
deposits, interest, dividends, and other amounts credited to the account on and after execution of the warrant
up to final liguidation of the account, The United States further requests that the Court in the warrant
authorize the [agency| to effect the seizure of the contents of the account by the [agency|, in its discretion,
directing the financial institution at which the account is established to do any of the followmg without
further order of the Court:

l. To freeze the contents of the account in place and to refuse the withdrawal of any amount from the
account by anyone other than the [agency], and while any contents of the account are frozen in place
to accrue any deposits, interest, dividends, and any other amount credited to the account until the

[agency] directs that the contents of the account be finally hquidated and no contents remain;

2. To hguidate some or all of the contents of the account at one or more times and upon any hiquidation

of any contents to turn over the hquidated amount to the [agency].
The United States seeks this authorization in order to maximuze the value of the contents seized from the

account considering that the account may be an mterest-bearing account, a timed account, an account to

which a penalty for early withdrawal applies, or have some other aspect affecting 1ts value.”
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Form No.: CRM1006
Document: Criminal Seizure Warrant for Personal Property, 21 U.5.C. § B53(f)

Criminal Seizure Warrant for Seizure of Personal Property—21 U.5.C, § B53(f)
Include the following language in the proposed Criminal Seizure Warrant:

“I'he United States has, in its Application and Affidavit in support thereof, made the requisite showings
under 21 U.8.C. § 853(f) that:

I. There is probable cause to believe that the real property to be seized would, in the event of
conviction of the defendant, be subject to forfeiture, and

2. An order under 21 U.S.C. § 853(e) may not be sufficient to assure the availability of the real property
for forfeiture.

erefore. the United States 15 authorized to seize the real property to assure its availability for forfeiture "
In appropriate cases you may want to include i the Criminal Seizure Warrant:

“The contents of the account shall consist of all principal. deposits, interest, dividends, and other amounts
credited to the account on and after execution of the warrant up to final liguidation of the account. The
[agency] is hereby authorized, without further order of the Court, 1o effect the seizure of the contents of the
account by, in its discretion, directing the financial institution at which the account 1s established to do any of
the tollowing:

|. To freeze the contents of the account in place and to refuse the withdrawal of any amount from the
account by anyone other than the [agency], and while any contents of the account are frozen n place
to accrue any deposits, interest, dividends, and any other amount credited to the account until the

[agency] directs that the contents of the account be finally liquidated and no contents remam;

2. To liquidate some or all of the contents of the account at one or more times at the direction of the
[agency], and upon any such liquidation of any contents to turm over the hquidated amount to the

[agency]. Any such direction of the [agency] shall be deemed to be the direction of the Court under
this warrant.”
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| Form No.: CRM1105 |
Document: Ex Parte Post-indictment Application for Restraining Order, 21 U.5.C. § 853(e)(1)(A) I
Comments: Lipon return of an indictment or criminal information that includes a forfeiture charge, the United |
States may file a motion for a restraining order against the assets subject to forfeiture under
section 853(e){1)(A). The indictment should be retumed under seal until the court has issued
the restraining order and law enforcement agents have served it so that the defendant does not |
prematurely leam of the Govemment's intent to forfeit his assets,

As a general rule, a fis pendens should also be filed where real property is involved as soon as
possible after the indictment's retum. However, if the indictment is retumed under seal the
practitioner should look to state law of the state where the real property is situated to determine
whether a lis pendens may be filed before the indictment 1s unsealed.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF

UNITED STATES OF AMERICA, UNDER SEAL

v, Criminal Action No.,

JOHN DOE,

T g Mg g g gl Sy

Defendant,

GOVERNMENT'S EX PARTE APPLICATION
FOR POST-INDICTMENT RESTRAINING ORDER

COMES NOW the United States, by and through the United States Attorney for this Distnict, and makes
application to this Court, pursuant to 21 U.S.C. § 853(e)(1)(A), for a restraining order to preserve the availability
of certain property that 1s subject to forfeiture in the above-styled criminal action. As grounds therefor, the

government states as follows:

. That pursuant 1o 21 U.S.C. § 853(e)(1), this Court is authonzed to enter a restraining order or
injunction, réquire the execution of satisfactory performance bond, or take any other action to

preserve the avarlability of property subject to forfeiture.
2. That on [insert date], |John Doe| was indicted by a federal grand jury for this district on charges of

[1llegal cocaine trafficking], in violation of [2] U.S.C. §§ 841 and 846]. See United States v. John
Doe, [Case No. 0000]. As part of said Indictment, the United States 1s seeking the criminal forfeiture
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under [21 U.S.C. § 853] of certam property; to-wit: [identify property] in which [John Doe] holds an
interest.

3. That said Indictment alleges that the property with respect to which the order 15 sought would, in the
event of [John Doe’s] conviction, be subject to forfeiture under (21 U.S.C. § 853]. [Optional: The
[affidavit/declaration] of [Case Agent] is submitted herewith in further support of the Government's
application for a restraining order ]

4. That the federal grand jury’s indictment of [John Doe], which specifically identified property as
being subject to forfeiture under [21 U.S.C. § 853], establishes sufficient probable cause for the
issuance of this restraining order.

5. That destruction or the transfer, movement, convevance, or encumbrance of the subject property by
the defendant or any third party could render said property unavailable for forfeiture.

6. That any third party claims to the subject property may be properly brought and resolved in ancillary
proceedings conducted by this Court following the execution of a Preliminary Order of Forfeiture
and service of notice to all interested parties in accordance with the provisions of federal forfeiture

law.
LEGAL MEMORANDUM

Pursuant to [21 U.S.C. § 853], a person convicted of a violation of [21 U.5.C. §§ 841 and 846], in addition o
any other penalty, shall forfeit to the United States:

any property constituting, or derived from any proceeds that person obtained, directly or indirectly, as a resull

of that violation; and

any of that person’s property used or intended to be used to commit, or facilitate the commission of such
violation.

In order to assure the availability of property for forferture upon conviction, 21 U.S.C. § 853(e)(1) provides
that the court may enter a restraimning order upon the filing of an indictment. Title 21, United States Code,
Section 853(e), in pertinent part, provides:

(1) Upon application of the United States, the court may enter a restraining order or injunction, require the
execution of a satisfactory performance bond, or take any other action to preserve the availability of
property...for forferture under this section—



(A) upon the filing of an indictment or information charging a violation... for which criminal forfeiture
may be ordered under this section and alleging that the property with respect to which the order is sought
would, in the event of conviction, be subject to forfeiture under this section; ..

Pre-trial restramnt of assets under 21 U.8.C. § 853(¢) has been approved by the United States Supreme Court
and the United States Court of Appeals for the Eleventh Circuit. In Umted States v. Monsanto, 491 U.S. 600,
109 S.Ct. 2657 (1989), the district court restrained, under 21 U.S.C. § 853, a defendant from disposing of his
house, his apartment and $35,000 in cash prior to trial. The Supreme Court upheld the pre-trial restraint, noting:

“[M)t would be odd to conclude that the Government may not restrain property, such as the home
and apartment in respondent’s possession, based on a finding of probable cause, when we have

held that __, the Government may restrain persons where there 15 a finding of probable cause to
helieve that the accused has committed a serious offense.”

Id at6l3-16

In the same vear as the Monsanto decision, the Eleventh Circuit recognized the right of the United States to
seek pre-tnal restraint of forfeitable assets:

To preserve forfeitable assets for a possible conviction, the district court may restrain the
defendant from using...assets before trial. The restraints may be imposed by way of a restraining
order, an mjunction, the execution of a performance bond, or 4 temporary serzure of certamn
assets which, because of their liquidity, can be readily transferred or hudden

United States v. Bissell, 866 F.2d 1343, 1349 (11" Cir.}, cert. denied. 493 UL.S 876 ( 1980).

In determining whether to 1ssue a restraining order, "[t]he return of the indictment by the federal grand
jury. ..represents a determination of probable cause sufficient to 1ssue a restraiming order under 21 US.C. §
BS3(e) 1)A)...." United States v. Sellers, 848 F.Supp. 73, 75 (E.D. La. 1994); accord, In re Billman, 915 F.2d
916, 919 (4% Cir, 1990), cerr. denied, 500 U.S. 952 (1991) ("[ T ]he government may “seize property based on a
finding of probable cause to believe that the property will ultimately be proven forfeitable,'(citation omitted).
The probable cause found by the grand jury satisfies the government’s burden of proving the allegations of the
indictment."). As noted in the legslative history of the Comprehensive Crime Control Act of 1984,

For the purposes of 1ssuing a restraimng order, the probable cause established in the indictment
or information is to be determmative of any issue regarding the merits of the government’s case
on which the forfeiture 1s to be based.
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S Rep. No. 225, 98th Cong., 2d Sess. 203 (1984), reprinted in 1984 U.S. Code Cong,. & Admin. Mews 3182,
3386.

In the present case, the federal grand jury's mdictment of [John Doe], which specifically identified property
as being subject to forfeiture, establishes sufficient probable cause for the issuance of a restraining order. The
United States seeks to preserve the status quo of the subject property to prevent its alienation or dissipation. The
purpose of pre-trial restraint of property is to preserve the availability of property that can be forfeited after trnal.
In re Billman, 915 F.2d at 921

Wherefore, for the foregoing reasons, the Government requests this Court to enler a protective order
immediately restraining, prohibiting, and enjoimng [J ohn Doe] and his agents, servants, employees, attorneys,
family members and those persons in active concert or participation with him, and those persons, financial
nstitutions. or entities who have any interest or control over the subject property from attempting or completing
any action that would affect the availability, marketability or value of said property. mcluding but not hmited to
selling, assigning, pledging, distributing, encumbening, wasting, secreting o otherwise disposing of, or removing

from the jurisdiction of this Court, all or any part of their interest, direct or indirect, in the subject property.

The Government further requests that the property owner(s) be required to mantan the present condition of
any real property subject to the restraining order, including timely payment of all mortgage payments, and
insurance, utilities, taxes, and assessments until further order of this Court. The Government requests
authorization to enter said real properties to videotape conditions in order to verify that said properties are being

mamtamed.

The Government further requests that any financial mstitutions holding any accounts subject to this Order be
prohibited from taking offsels against such accounts, and that they continue to credit any deposits, interest,
dividends. or other eredits to such accounts in the normal course of business, and such deposits, interest,
dividends. and other credits shall be subject to this Order, [Optional: Payments from bank accounts for automated
drafts mitiated prior to the date of entry of this Order, and payments upon checks delivered to third parties before
the date of entry of this Order are excepied from restraint for ten (107 days from the date of entry of this Order. |
In addition, upon receiving notice of this Order, that each financial institution be required to promptly mform the
Government as to the account balances at the time of notice, and thereafter supplement such information by
reporting to the Government any changes to the accounts, and by responding promptly to requests by the
Government for information on the accounts’ current status.

The Government further requests that any financial mstitutions holding mortgages on real properties subject

to this Order be required to respond promptly to requests by the Government for information on said mortgages’
current status. -
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The Government further requests that within ten (10) days of receipt of this Order, [John Doe]| repatriate any
and all properties subject to this Order that are located outside of the United States over which he has any direct
ar indirect interest or control, including but not limited to, all such assets that are directly owned by him as well
as all such assets that indirectly owned by or credited to his benefit through his agents, nomunees or business
entities controlled by him. The Government requests that said properties be deposited pending trial in the
registry of this Court, or with the [United States Marshals Service/Secretary of the Treasury], in an interest-
bearing account, if appropriate, in accordance with 21 U.S.C. § 853(e)(4).

The Government further requests that the [U.S. Marshal/Secretary of Treasury or his designee] be directed to
promptly serve a copy of this Restraining Order upon [John Doe], and [identify all other appropnate individuals

and/or financial institutions], and make a return thereon reflecting the date and time of service.

The Government further requests that this Restraining Order remain in full force and effect until further order
of this Court.

Respectiully submtted,

United States Attorney

Assistant United States Altomey
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Form No.:
Document:
Comments:

CRM1106

Ex Parta Post-indictment Restraining Order, 21 U.S.C. § 853(e)(1)(A)

Section 853(e) does not set forth any hearing requirements incidental to the issuance of a post-
indictment restraining order, and no circuit requires that an adversarial hearing be held prior to
the issuance of such an order. The circuits are divided, however, regarding whether due
process requires an adversarial hearing following the issuance of a post-indictment restraining
arder under § 853(e)(1)(A). The practitioner is advised to check the current law on this issue for |
his or her circuit.

UNITED STATES OF AMERICA,

JOHN DOE,

Defendant

The United States has made an ex parte application to this Court, pursuant to 21 L5 (0§ 853 (e} 1)(A), for a

[N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF

UNDE X

Criminal Action No.

— e e Tmaa® e et e

POST-INDICTMENT RESTRAINING ORDER

restraining order to preserve the availability of certain property that is subject to forfeiture in the above-styled

criminal action, Upon consideration of the Government’s application, [the verified matenals submitted in

support thereof—if appropriate], and the Indictment of [John Doe], it appears to the Court that there is reasonable

cause 1o enter a restrammg order to preserve the subject property based upon the following:

|. That a federal grand jury of this district has returned an Indictment against [John Doe] on charges of

[illegal trafficking of coeaine], in violation of [21 U.8.C. §§ 841 and 846|. Furthermore, saud

Indictment alleges ciminal forfeiture under [21 U.S.C. § 833] of certain property: to-wit: [identify

property], in which [John Doe] holds an interest.

2. That the federal grand jury's indictment of [John Doe], which specifically identified property as

being subject to forfeiture under [21 U.S.C. § 853], establishes sufficient probable cause for the

issuance of this restraining order,

3. That i the event [John Doe] 15 convicted of the charges alleged in said Indictment, the subject
property would be subject to forfeiture under [21 U.5.C. § 853].
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4. That the need to preserve the availability of the subject property through the entry of the order
requested herein ocutweighs the hardship on any party against whom the order is to be entered.

5. That any third party claims to the subject property may be properly brought and resolved in ancillary
proceedings conducted by this Court following the execution of a Preliminary Order of Forfeiture in
accordance with the provisions of federal forfeiture law.

THEREFORE, IT 1S HEREBY ORDERED AND DECREED:

That, effective immediately, [John Doe], his agents, servants, employees, attorneys, family members and
those persons in active concert or participation with him, and those persons, financial institutions, or other
entities who have any interest or control over the subject property are hereby

RESTRAINED. ENJOINED, AND PROHIBITED, without prior approval of this Court and upon notice 10
the United States and an opportumty for the Umited States to be heard, from attempting or completing any acton
that would affect the availability, marketability or value of said property, including but not limited to selling,
ransferring, assigning, pledging, distributing, encumbermg, wasting, secreting, depreciating, damaging, or in any

way diminishing the value of, all or any part of thewr interest, direct or indirect, in the following property
[Identify the property subjeet to this Order]

[T 1S FURTHER ORDERED that the property owner(s) are required to maintain the present condition ot any
real property subject to this Order, including timely payment of all mortgage payments, and nsurance, utihties,
taxes, and assessments until further order of this Court. The Government is hereby authonzed to enter said real
properties to videotape condinions in order to verify that said properties are being maintained.

[T IS FURTHER ORDERED that any financial institutions holding any accounts subject to this Order shall
take no offsets against such accounts. They shall continue to credit any deposits, interest, dividends, or other
credits to such accounts in the normal course of business, and such deposits, interest, dividends, and other credits
shall be subject to this Order. [Optional: Payments from bank accounts for automated drafts mitiated prior fo the
date of entry of this Order, and payments upon checks delivered to third parties before the date of entry of this
Order are excepted from restraint for ten (10) days from the date of entry of this Order.] In addition, upon
receiving notice of this Order, each financial institution shall promptly inform the Government as to the account
balances at the time of notice, and shall thereafter supplement such information by reporting to the Government

any changes to the accounts, and by responding promptly to requests by the Government for information on the
accounts’ current status.

[T IS FURTHER ORDERED that any financial institutions holding mortgages on real properties subject to
this Order shall respond promptly to requests by the Government for information on said mortgages’ current
status.
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IT IS FURTHER ORDERED, pursuant to the provisions of 21 U.5.C. § 853(e)(4), that within ten (10) days
of receipt of this Order, [John Doe] shall repatriate and deposit with the registry of this Court any and all
properties subject to this Order located outside of the United States over which he has any direct or indirect
interest or control, including but not limited to, all such assets that are directly owned by him as well as all such
assels that indirectly owned by or credited to his benefit through his agents, nominees or business entities
controlled by him. Said properties shall be deposited pending trial in the registry of this Court, or with the
[United States Marshals Service/Secretary of the Treasury], in an interest-bearing account, if appropnate.

[T IS FURTHER ORDERED that the United States or any Subject of this Order may seek modifications of
this Order 1f it 15 deemed necessary by them to preserve their interest in the subject property.

IT IS FURTHER ORDERED that any Subject of this Order shall be permitied to execute a satisfactory
performance bond pursuant to [21 U.S.C. § 853(e)(1)] as an alternative 1o the restraint of the subject property.
After notice to the United States and an opportunity to be heard, the Court shall determine whether any proposed
bond 1s a satisfactory performance bond.

IT IS FURTHER ORDERED that the [U.S. Marshal/Secretary of Treasury or his designee] shall promptly
serve a copy of this Restrmming Order upon [John Doe], [identify all other appropriate mdividuals and/or

financial institutions], and shall a make a return thereon reflecting the date and time of service.

THIS RESTRAINING ORDER shall remain in full force and effect until further order of this Court.
DONE this the day of , 2001,

United States [hstrict Judge
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Form No.: CRM2002
Document: Indictment/Information Forfeiture Allegations, Rule 32.2(a), 21 U.S.C. §§ 841(a)(1), 846, and
853, Drug Criminal Forferture
. Comments: Please review the summary of “indictments” at the beginning of this packet.

CRIMINAL FORFEITURE
COUNT [FORFEITURE]
or

FORFEITURE ALLEGATION

Upon conviction of one or more of the controlled substance offenses alleged in Count(s) [__] of this
Indictment, defendant(s)| |, shall forfeit to the United States pursuant to 21 U.S.C, & 853, any property
constituting, or dernived from, proceeds obtained, directly or indirectly, asa result of the said violation|s| and any
property used, or intended to be used, in any manner or part, lo commit, or to facilitate the commission of the sad

violation[s], including but not linited to the following:
|Completely describe the property]

. MONEY JUDGMENT
A sum of money equal to § | | in United States currency, representing the amount of
proceeds obtained as a result of the offense, [specify the offense] [if applicable: for which the

defendants are jomntly and severally hable]

2. REAL PROPERTY
All that lot or parcel of land, together with its buildings, appurtenances, improvements, fixtures.

attachments and easements, located at | _|. more particularly described as:

3, CONVEYANCE
[Year, make, model, license and vehicle identification number. ]

4. CURRENCY
Approxamately % | | in United States currency.

5. SAFE DEPOSIT BOX

All those items of value discovered and seized on or about [Date] from safe deposit box [Number|,
located at [Bank], rented by [Mame| which includes:  [list items]
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[f any of the above-described forfeitable property, as a result of any act or omission of the defendant(s):

JEWELRY

Precious gemstones, precious metals, and jewelry seized on or about [Date] from the
residence/business of [Name] the defendant(s), located at [Address], which includes the following:
[list items]

BANK ACCOUNT
All United States currency funds or other monetary instruments credited to account number
[Number] in the name of [Account holder’s name], located at [Address].

LIST AND DESCRIBE ALL OTHER PROPERTY

{a) cannot be located upon the exercise of due diligence;

(b} has been transferred or sold to, or deposited with, a third party;
(c) has been placed beyond the jurisdiction of the court,

(d) has been substantially diminished in value; or

(¢} has been commingled with other property which cannot be divided without difficulty;

it 15 the intent of the United States, pursuant to 21 U.S.C. § 853(p). to seek forfeiture of any other

property of said defendant(s) up to the value of the forfeitable property deseribed above, meluding but
not limited 1o the following:

[1.151 and describe any known assets of the defendant(s) to be substituted|
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Form No.: CRM2003
Document: indictment/information Forfeiture Allegations, Rule 32.2(a), Money Laundering Criminal
Forfeiture, 18 U.5.C. §§ 982(a)(1), 1956 or 1957
Comments: Blease review the summary box of *indictments” at the beginning of this packet.

MONEY LAUNDERING CRIMINAL FORFEITURE
18 U.5.C. §§ 982(a)(1), 1956 or 1957

COUNT [FORFEITURE]
Oor
FORFEITURE ALLEGATION

Pursuant to Title 18, United States Code, Section y82(a)(1), cach defendant who is convicled of one or more
of the offenses set forth in Counts | | through [ | shall forfeit to the United States the following property:

a. All right, title, and interest in any and all property involved in each offense i violation of Titke 15,
United States Code, Section 1956 [or 1957], or conspiracy to commit such offense, for which the
defendant is convicted, and all property traceable to such property, including the followmg: (1} all money
or other property that was the subject of each transaction, transportation, transnussion or transter in
violation of Section 1956 [or 1957}; (2} all commissions, fees and other property constituting proceeds
obtained as a result of those violations; and (3) all property used in any manner or part to commit or to

facilitate the commuission of those violations
[Completely describe the property|

1. MONEY JUDGMENT
A sum of money equal to the total amount of money involved in each offense, or conspracy to
commit such offense, for which the defendant is convicted. If more than ene defendant 15 convicied
of an offense, the defendants so convicted are jointly and severally hable for the amount mvolved m

such offense.

2. REAL PROPERTY
All that lot or parcel of land, together with its buildings, appurtenances, improvements, fixtures,
attachments and easements, located at | ], more particularly described as:

3, CONVEYANCE

[Year, make, model, license and vehicle dentification number. ]
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4. CURRENCY
Approximately $ | | in United States currency.

5. SAFE DEPOSIT BOX
All those items of value discovered and seized on or about [Date] from safe deposit hox
[Number], located at [Bank], rented by [Name] which includes: [list items]

6. JEWELRY
Precious gemstones, precious metals, and jewelry seized on or about [Date] from the
residence/business of [Name] the defendant(s), located at [Address], which includes the following:
[list items]

=1

BANK ACCOUNT
All United States currency funds or other monetary instruments credited (o account number
[Number] in the name of [Account holder's name], located at [Address].

5 LIST AND DESCRIBE ALL OTHER PROPERTY

If any of the above-described forfeitable property, as a result of any act ot omission of the defendant(s):
(a) cannot be located upon the exercise of due dilipence,
(b) has been transferred or sold to, or deposited with, a third party;
(c) has been placed beyond the jurisdiction of the court;
(d) has been substantially diminished in value; or
(¢} has been commingled with other property which cannot be divided without difficulty;
it 15 the intent of the United States, pursuant o 21 U.5.C. § B33(p) as incorporated by 18 U.S.C. § 982(b),
w0 seek forfeiture of any other property of said defendant(s) up to the value of the forfeitable property
described above, meluding but not limited o the following:

9. SUBSTITUTE ASSETS
Pursuant to Title 21, United States Code, Section 853(p), as incorporated by Title 18, United States
Code, Section 982(b), each defendant shall forfeit substitute property, up 1o the value of the amount
deseribed in paragraph 1, 1f, by any act or omission of the defendant, the property described in
paragraph 1, or any portion thereof, cannot be located upon the exercise of due diligence; has been
transferred. sold to or deposited with a third party. has been placed beyond the jurisdiction of the
court: has been substantially diminished in value: or has been commingled with other property which
cannot be divided without difficulty.

All in accordance with Title 18, United States Code, Section 982(a)( ). and Rule 32.2(a), Federal Rules of

Criminal Procedure.
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Form No.: CRM2004
Document: Forfeiture Allegations for Currency Reporting Offenses, 31 U.S.C. §§ 5317(c) and 5324(a)
Comments: Please review the summary box on “indictments” at the beginning of this packet. This forfeiture

provision is applicable to crimes committed after October 26, 2001. For prior crimes, use this
form citing 18 U.S.C. § 982(a)(1) rather than 31 U.5.C. § 5317(c).

CURRENCY REPORTING/STRUCTURING CRIMINAL FORFEITURE

COUNT [FORFEITURE]
or
FORFEITURE ALLEGATION

Upon conviction of one or more of the offenses alleged m Count(s) | | of this Indictment, defendant(s)
[ | shall forfeit to the United States pursuant to 31 U.S.C. § 5317(c)(1). all property. real and
personal, involved in the offense(s), and any property traceable thereto, including but not limited to the

tollowing:
[Completely describe the property]

1. MONEY JUDGMENT
A sum of money equal to § | | in United States currency, representing the amount of money
involved in the offense, [specify the offense] [if applicable: for which the detendants are jointly and
severally hable].

2. REAL PROPERTY
All that lot or parcel of land, together with its buildings, appurtenances, mprovements, [ixtures,

attachments and easements, located at | |, more particularly described as:

3. CONVEYANCE
| Year, make, model, license and vehicle identification number. |

4. CURRENCY
Approximately § | | in United States currency.

5. SAFE DEPOSIT BOX
All those items of value discovered and seized on or about [Date] from safe deposit box [Number]
located at [Bank], rented by [Name| which includes:  [list items]
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6.

8.

JEWELRY

Precious gemstones, precious metals, and jewelry seized on or about [Date] from the
residence/business of [Name] the defendant(s), located at [Address], which includes the following:
[list items]

BANK ACCOUNT
All United States currency funds or other monetary instruments credited to account number
[Number] in the name of [Account holder's name], located at [Address].

LIST AND DESCRIBE ALL OTHER PROPERTY

If any of the above-described forfeitable property, as a result of any act or omission of the defendant(s):

(a) cannot be located upon the exercise of due diligence;

(b) has been transferred or sold to, or deposited with, a third party;

(¢) has been placed beyond the jurisdiction of the court;

(d) has been substantially diminished in value; or

(e) has been commingled with other property which cannot be divided without difficulty;

it 15 the intent of the United States, pursuant to 21 U.S.C. § 853(p) as incorporated by 18 U.S.C. § 982(b),
io seek forfeiture of any other property of smid defendant(s) up to the value of the forfeitable property

described above, including but not limited to the followng:

[List and describe any known assets of the defendant(s) to be substituted]
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Form No.:
Document:

CRM2005 |
Indictment/Information Forfeiture Allegations, Rule 32.2(a), 18 U.S.C. § 982 or 981(a)(1)(C) and
28U.3.C. § 2461(c), Proceeds of Specified Unlawful Activity (SUA), Criminal Forfeiture

Please review the summary of “indictments” at the beginning of this packet.

The proceeds of any offense constituting a “specified unlawful activity” as defined in Title 18,
section 1956(c)(7), or a conspiracy to commit the offense are forfeitable in the criminal
proceeding. Criminal forfeiture of proceeds of several of these offenses is authorized in two
separate sections of the code: 18 U.5.C. § 982(a)(2)-(5) and 18 U.S.C. § 981(a)(1)(C)-(F)
[Criminal forfeiture is authorized under this civil statute by 28 U.S.C. § 2461(c) | Carefully review
which statute you wish to use; the forfeitable property may be labeled “gross receipts,”
“proceeds,” or "gross proceeds” depending on the statute you select. The term *proceeds” is
defined, for purposes of 18 U.S.C. § 981(a)(1), in subsection (a)(2) of that statute. Some of
these provisions have been in place for several years; others were added by CAFRA, which
became effective August 23, 2000, and still others were added by the USA PATRIOT Act. which
became effective October 26, 2001. To avoid ex post facto issues, please review the dales of
the: crimes and the effective dates of the relevant provisions.

PROCEEDS OF CRIME CRIMINAL FORFEITURE

COUNT _[FORFEITURE]
Or
FORFEITURE ALLEGATION

Upon conviction of one or more of the offenses alleged in Count(s) | | of this Indictment, defendant(s)
[ | shall forfeit to the Linited States pursuant to 18 U.S.C. § 982, for I8 U.S.C & 98 1a) 10 C) and

28 1LS.C § 2461(c)) any property constituting or derived from proceeds obtamed directly or indirectly as a result

of the said violation(s), including but not limited to the tollowing;

[Completely describe the property]

. MONEY JUDGMENT
A sum of money equalto § [ | in United States currency, representing the amount of

proceeds obtained as a result of the offense, [specify the offense] [if applicable: for which the

defendants are jointly and severally liable],

2. REAL PROPERTY

All that lot or parcel of land, together with its buildings, appurtenances, improvements, fixtures

attachments and casements, located at | |. more particularly described as:

3. CONVEYANCE
[ Year, make, model, license and vehicle identification number. |
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CURRENCY
Approximately § [ | in United States currency.

SAFE DEPOSIT BOX
All those items of value discovered and seized on or about [Date] from safe deposit box [Number],
located at [Bank], rented by [Name] which includes:  [list items]

JEWELRY
Precious gemstones, precious metals, and jewelry seized on or about [Date] from the residence/
business of [Name| the defendant(s), located at [ Address], which mcludes the following:

[list items]

BANE ACCOUNT
All Umted States currency funds or other monetary instruments credited to account number
[Number| n the name of [Account holder’s name], located at [ Address].

LIST AND DESCRIBE ALL OTHER PROPERTY

If any of the above-descnibed forfeitable property, as a result of any act or omission of the detendant(s):

(a) cannot be located upon the exercise of due diligence;

(b) has been transferred or sold to, or deposited with, a third party,
(c) has been placed beyond the jurisdiction of the court;

(d) has been substantially dimimished in value; or

(e} has been commingled with other property which cannot be divided without difficulty;

it is the intent of the United States, pursuant to 21 U.S.C. § 853(p) as incorporated by 18 UL.S.C, § 982(b),
to seek forfeiture of any other property of said defendant(s) up to the value of the forfeiable property
described above, including but not limited to the following:

| L1st and describe any known assets of the defendant(s) to be substituted]
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Form No.: CRM2007

Document: Indictment/Information Forfeiture Allegations, Rule 32.2(a), 18 U.5.C. § 982(a)(7), Health Care
Fraud, Criminal Forfeiture

Comments: Blease review the summary box of “indictments” at the beginning of this packet. Please see

18 UU.S.C. § 24 for the definition of “Federal health care offense.” It includes viclations of

18 U.S.C. §§ 669, 1035, 1347, 1518, 287, 371, 664, 66, 1001, 1027, 1341, 1343, and 1954.

HEALTH CARE FRAUD CRIMINAL FORFEITURE

COUNT [FORFEITURE]
or

FORFEITURE ALLEGATION

Upon conviction of one or more of the Federal health care offenses alleged in Count(s) | | of this
Indictment, defendant(s) | | shall forfeit to the United States pursuant to 1R U.S.C. 4 982(a)(7), all
property, real and personal, that constitutes or is derived, directly or indirectly, from gross proceeds traceable to

the commission of the offense. inciuding but not limited to the following:

[C“mlﬂ‘tﬂ}? describe the p[ﬂpﬂﬁ}r]

1. MONEY JUDGMENT
A sum of money equal to § | | in United States currency, representing the amount of
proceeds obtamed as a result of the offense, [specify the offense] [if applicable: for which the

defendants are jomntly and severally liable].

2. REAL PROPERTY
All that lot or parcel of land, together with its bmldings, appurtenances, improvements, fixtures,

attachments and easements, located at | |, more particularly described as:

3. CONVEYANCE

[Year, make, model, license and vehicle identification number |

4. CURRENCY
Approximately §|_ | in United States currency.

5. SAFE DEPOSIT BOX
All those items of value discovered and seized on or about [Date| from safe deposit box [Number],
located at |Bank], rented by [Name] which includes:  [list items|




6. JEWELRY
Precious gemstones, precious metals, and jewelry seized on or about [Date] from the
residence/business of [Name] the defendant(s), located at [Address], which includes the followmng:
[list items]

7. BANK ACCOUNT
All United States currency funds or other monetary instruments credited to account number
[Number] in the name of [Account holder’s name)], located at [ Address].

8. LIST AND DESCRIBE ALL OTHER PROPERTY

If any of the above-described forfeitable property, as a result of any act or omission of the defendant(s);
(a) cannot be located upon the exercise of due diligence;
(b) has been transferred or sold to, or deposited with, a third party;
(¢) has been placed beyond the junisdiction of the court;
(d) has been substantially diminished in value; or
(e) has been commngled with other property which cannot be divided without difficulty;
1t 15 the intent of the United States, pursuant to 21 1.5.C. § 853(p) as incorporated by 18 L.S.C. § 982(b),
to seek forfeiture of any other property of said defendant(s) up to the value of the forfeitable property
described above, including but not limited to the following:

[List and desenibe any known assets of the defendant(s) to be substituted |
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Form No.: CRM2008
Document: Indictment/information Forfeiture Allegations, Rule 32 2(a), 18 U.5.C. § 924(d), 28 U.S.C.
§ 2461(c), Firearms Criminal Forfeiture
Comments: Please review the summary box of “indictments™ at the beginning of this packet. The USA
PATRIOT Act, effective October 26, 2001, provides that the proceeds of unlawful importation of
firearms in violation of 18 U.S.C. § 922(1) and the proceeds of firearms trafficking in violation of |
18 U.S.C. § 924{n) are subject to forfeiture. Please use Form CRM2005 to forfeit those
proceeds. This form s designed to accomplish a forfeiture of firearms and ammunition
pursuant to 18 U.S.C. § 924(d) only.

FIREARMS CRIMINAL FORFEITURE

COUNT [FORFEITURE|
or
FORFEITURE ALLEGATION

Upon conviction of one or more of the offenses alleged in Count(s) [ | of this Indictment, defendant(s)
| ] shall forfeit to the United States pursuant to |8 U.S.C. § 924(d) and 28 UL5.C. § 2461(c), all

firearms and ammumtion involved in the commission of the offense, including but not hmited to the following,

Firearm or Ammunition

[Describe each firearm or ammunition |

[f any of the above-described forfeitable property, as a result of any act or omission of the defendant(s):
(a) cannot be located upon the exercise of due diligence:
(b} has been transferred or sold to, or deposited with, a third party:
(¢) has been placed beyond the jurisdiction of the court;
(d} has been substantially diminished in value; or
(e} has been commingled with other property which cannot be divided wiathout difficulty;
it is the intent of the United States, pursuant to 21 U.8.C. § 853(p) as incorporated by 28 U.S.C. § 2461(c), to
seek forfeiture of any other property of said defendant(s) up to the value of the forfeitable property described
above, including but not limited to the following:

[List and describe any known assets of the defendant to be substituted]
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Form No.; CRM2010

Document: Indictment/Information Forfeiture Allegations, Rule 32.2(a), 18 U.S.C. § 982(a)(6), Alien
Smuggling, Criminal Forfeiture

Comments:; If you are considering seizing and forfeiting a business, please read the summary of

‘indictments” at the beginning of this packet and contact the staff at the Asset Forfeiture Money

Laundering Section in the Department of Justice for assistance prior to the seizure.

ALIEN SMUGGLING CRIMINAL FORFEITURE

COUNT [FORFEITURE]

or

FORFEITURE ALLEGATION

Upon conviction of one or more of the offenses alleged in Count(s) | | of this Indictment. defendant(s)
| | shall forfeit to the United States pursuant to 18 U.S.C. § 982(a)(6), all conveyances used in

the commussion of the violation, all properly, real and personal, that constitutes or is derived from or is traceable

to proceeds obtained directly or mdirectly from the commussion of the offense, and all property, real or personal,
that was used to facilitate, or was intended to be used to facilitate the commission of the oflense, includmg but
not limited to the following:

|Completely describe the property]

. MONEY JUDGMENT
A sum of money equal 1o $ | | in United States currency, representing the amount of
proceeds obtained as a result of the offense, [specify the offense] [if applicable: for which the

defendants are jointly and severally liable],

2. REAL PROPERTY
All that lot or parcel of land, together with its buildings, appurtenances, improvements, fixtures,

attachments and easements, located at | ], more particularly described as:

3. CONVEYANCE
[Year, make, model, hicense and vehicle identification number. |

4. CURRENCY
Approximately § | | in Umited States currency.
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SAFE DEPOSIT BOX
All those items of value discovered and seized on or about [Date] from safe deposit box [Number],

located at [Bank], rented by [Name] which includes:  [list items]

JEWELRY

Precious gemstones, precious metals, and jewelry seized on or about [Date] from the
residence/business of [Name] the defendant(s), located at | Address], which includes the following:
[list items]

BANK ACCOUNT
All United States currency funds or other monetary instruments credited to account number
[Number] in the name of [Account holder's name], located at [Address].

LIST AND DESCRIBE ALL OTHER FROPERTY

If any of the above-described forfeitable property, as a result of any act or omission of the defendant(s):

(a) cannot be located upon the exercise of due diligence:

(b} has been transferred or sold to, or deposited with, a third party;

(¢} has been placed beyond the jurisdiction of the court,

(d) has been substantially diminished in value; or

(&) has been commingled with other property which cannot be divided without difficulty;

it is the intent of the United States, pursuant tol8 U.S.C. § 982(b) and 21 U.5.C. § 853(p), to seek
forfeiture of any other property of said defendant(s) up to the value of the forfeitable property described

above, including but not limited to the following:

[List and describe any known assets of the defendant to be substituted]
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Form No.: CRM2013

Document: indictment/information Forfeiture Allegations, Rule 32.2(a), Terrorism Criminal Forfeiture,
18 U.S.C. § 981(a)(1)G)

Comments: Please review the summary box of “indictments” at the beginning of this packet. This statute
authorizes forfeiture of alf assets of any individual, enfity or organization engaged in planning,
or perpelrating any act of domestic or international terrorism and all assets, foreign and
domestic, affording any person a source of influence over any such entity or organization; and |
all assets acquired or maintained with the intent and for the purpose of supporting, planning
conducting or concealing an act of terrorism; and all assets derived from, involved in or used to
commit any act of terrorism. Domestic and international terrorism are defined in 18 U.S.C.

§ 2331

TERRORISM FORFEITURE
18 U.S.C. §§ 981(a)(1)G), 2331 and 28 U.5.C. § 2461(¢)

COUNT [FORFEITURE]
or
FORFEITURE ALLEGATION

. The violanons alleged m Counts [ | through [ | of this Indictment are realleged and
incorporated by reference herein for the purpose of alleging forfeiture to the United States of
America pursuant to the provisions of Title 28, United States Code, Section 2461(c) and Title 18,
United States Code, Section 98 1(a) 1 WG).

2. The vielanens of Title 18, United States Code, Section | | alleged in Counts | | through
| | of this Indictment were acts of international terrorism, as that term 1s defined 1n Title 18,
Limited States Code, Section 2331, against the United States and 1ts citizens.

3. The [Terronst Organization] was an entity or organization engaged in planning and perpetrating acl
of international terrorism agamnst the United States and its citizens.

4. Asaresult of the offenses alleged in Counts [ ] through | | of this Indictment, the defendants,
as individuals engaged in planning and perpetrating acts of international terrorism against the United
States and 1ts citizens, shall forfeut to the United States all right, title, and interest in all of their
assets, foreign or domestic. 18 US.C. § 981(a)(1 W G)(1).

5. As aresult of the offenses alleged in Counts [ ] through [ ] of this Indictment, the defendants
shall forfeit to the United States all right, title, and interest in any and all of their assets, foreign or
domestic, that afford them a source of influence over the [Terrorist Organization]. |8 U.S.C.

§ P8 1{a) I HGH).
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a3

As a result of the offenses alleged in Counts | | through [___] of this Indictment, the defendants
shall forfeit to the United States all right, title and interest in all assets, foreign or domestic, acquired
or maintained by the defendants with the intent and for the purpose of supporting, planning,
conducting, and concealing acts of international terrorism against the United States and its citizens,
18 U.S.C. § 981(a)( 1)(G)(ii)

As a result of the offenses alleged in Counts [ ] through [ | of this Indictment, the defendants
shall forfeit to the United States all right, title and interest in all assets, foreign or domestic, all assets
derived from, imvolved in, and used and intended to be used to commut acts of international terrorism
against the Umted States and its citizens.

18 11.S.C. & 98 1{a) 1)(G)m1).

As @ result of the offenses alleged in Counts [ ] through [ | of this Indictment, the defendants
shall pay to the United States a money judgment equal to the value of the assets subject to forfeiture
under paragraphs 4 through 7. Rule 32.2(b)(1), Fed. R. Crim. P

[Completely describe the property|

MONEY JUDGMENT

A sum of money equal to § | | in United States currency, representing the amount of
proceeds obtaned as a result of the offense, [specify the offense] [1f applicable: for which the
defendants are jointly and severally liable].

REAL PROPERTY
All that lot or parce! of land, together with its buildings, appurtenances, improvements, fixres,

attachments and casemnents, located at [ |, more particularly described as:

. CONVEYANCE

[Year, make, model, license and vehicle identification number. |

. CURRENCY
Approximately § | | iIn United States currency.

SAFE DEPOSIT BOX

All those items of value discovered and seized on or about [Date| from safe deposit box
[Number], located at [Bank], rented by [Name| which includes: [list items]
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6. JEWELRY
Precious gemstones, precious metals, and jewelry seized on or about [Date] from the
residence/business of [Name] the defendant(s), located at [Address], which includes the following:
[list items]

7. BANK ACCOUNT
All United States currency funds or other monetary instruments credited to account number
[Number] in the name of [Account holder’s name], located at [Address].

8. [LIST AND DESCRIBE ALL OTHER PROPERTY]

If any of the above-described forfeitable property, as a result of any act or omission of the defendant(s):
(a) cannot be located upon the exercise of due diligence;
(b) has been transferred or sold to, or deposited with, a third party;
(¢) has been placed beyond the jurisdiction of the court;
(d) has been substantially diminished in value: or
(e} has been commingled with other property which cannot be divided without difficuity;
it is the intent of the United States, pursuant to 21 U.5.C. § 853(p) as incorporated by 28 U.5.C. &
2461(c), to seck forfeiture of any other property of said defendant(s) up to the value of the forfetable
property described above, including but not limited to the following:

[List and describe any known assets of the defendant to be substituted |

Criminal Forfeiture, in violation of Title 28, United States Code, Section 2461(c) and Title 18 United States
Code, Section 981(a)( 1 (G).



Form No.: CRM2014

Document: Forfeiture Allegations for Bulk Cash Smuggling, 31 U.S.C. § 5332

Comments: Please review the summary of “indictments® at the beginning of this packet. This section
became effective October 26, 2001.

BULK CASH SMUGGLING CRIMINAL FORFEITURE
31 U.S.C. § 5332(b)

COUNT [FORFEITURE]
or
FORFEITURE ALLEGATION

I Ipon conviction of one or more of the offenses alleged in Count{s) [ ] of this Indictment, defendant{s)
[ | shall forfeit to the United States pursuant to 31 ULS.C. § 5332(h) & (¢)(3), all property, real and
personal, involved m the bulk cash smuggling offense(s), and all property traceable to such property. Such
property includes, but 1s not limited to, 1) the currency or other monetary instruments that were concealed or
intended to be concealed; 2) any article, container or conveyance used, or intended to be used, to conceal or
transport the currency or other monetary instrument; and 3) any other property used, or intended to be used, to

facilitate the offense. In particular, the following property is subject to forfeiture:
[Completely descnibe the property|

1. MONLEY JUDGMENT
A sum of money equal to § | | in United States currency, representing the amount of money

involved in the offense, [for which the defendants are jontly and severally liable].

2. REAL PROPERTY
All that lot or parcel of land, together with its buildings, appurtenances, improvements, fixtures,
attachments and easements, located at | |, more particularly described as:

3. CONVEYANCE

| ¥ ear, make, model, license and vehicle identification number. ]

4. CURRENCY
Approximately § | | in United States currency.
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SAFE DEPOSIT BOX
All those items of value discovered and seized on or about [Date] from safe deposit box [Number],
located at [Bank], rented by [Mame] which includes: [list items]

JEWELRY
Precious gemstones, precious metals, and jewelry seized on or about [Date] from the residence/
business of [Name] the defendant(s), located at [Address], which includes the following: [l1st

items]

BANK ACCOUNT
All United States currency funds or other monetary instruments credited to account number
[Number] in the name of [Account holder’s name], located at [Address].

LIST AND DESCRIBE ALL OTHER PROPERTY

If any of the above-described forfeitable property, as a result of any act or omussion of the defendant(s).

(a) cannot be located upon the exercise of due dihigence;

(b) has been transferred or sold to, or deposited with, a third party;

(c) has been placed bevond the jurisdiction of the court,

(d) has been substantially dimimished 1n value; or

() has been commingled with other property which cannot be divided without difficulty;

it 1s the intent of the United States, pursuant to 21 U.S.C. § B53(p), to seek forfenture of any other

property of said defendant(s) up to the value of the forfeitable property described above, inciuding but
not limited to the following:

[List and describe any known assets of the defendant to be substituted|
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Form No.: CRM2015
Document: Indictment/Information Forfeiture Allegations, 18 U.S.C. § 1960, Unlicensed Maney Transmitting
Business
' Comments:  Please review the summary of “indictments” at the beginning of this packet. Before including
| any ongoing business in a forfeiture allegation, prosecutors should consult with the Asset
Forfeiture and Money Laundering Section and the .S, Marshals Service regarding the policy
on seizures and forfeitures of businesses.

UNLICENSED MONEY TRANSMITTING BUSINESS CRIMINAL FORFEITURE
18 11.8.C. §§ 982(a)(1), 1960

COUNT  [FORFEITURE]
or
FORFEITURE ALLEGATION

Upon conviction of one or more of the offenses alleged in Count(s) | ] of this Indictment, defendant(s)
| | shall forfeit to the United States pursuant to 18 US.C. § 982(a)(1)(A) all property, real and
personal, mvolved in a violation of 18 U.S.C. § 1960 and all property traceable to such property, including but

not hmited to the following:
[Completely describe the property]

I. MONEY JUDGMENT
A sum of money equal to § | | in United States currency, representing the amount of money
involved in the offense, [specify the offense] [if applicable: for which the defendants are jointly and
severally hiable].

2. REAL PROPERTY
All that lot or parcel of land, together with its buildings. appurtenances, improvements, fixtures,

altachments and easements, located at | |, more particularly described as:
1. BUSINESS
The business known as | | which was owned by | | and

operated in violation of Section 196().

4. CURRENCY
Approximately § | ] in United States currency.,




5. SAFE DEPOSIT BOX

All those items of value discovered and seized on or about [Date] from safe deposit box [Number],
located at [Bank], rented by [Name] which includes: [list items]

6. BANK ACCOUNT
All United States currency funds or other monetary instruments credited to account number
[Number] in the name of [Account holder's name], located at [Address].

7. LIST AND DESCRIBE ALL OTHER PROPERTY

If any of the above-described forfeitable property, as a result of any act or omission of the defendant{s):
(a) cannot be located upon the exercise of due dihgence;
(b) has been transferred or sold to, or deposited with, a third party.
(¢) has been placed beyond the junisdiction of the court;
(d) has been substantially dimunished in value; or
(e) has been commingled with other property which cannot be divided without difficulty;
it is the intent of the United States, pursuant to 21 U.S.C. § 853(p) as incorporated by 18 U.S.C.
§ 982(b), to seek forfeiture of any other property of said defendant(s) up to the value of the
forfeitable property described above, including but not limited to the following:

[List and describe any known assets of the defendant 1o be substituted|
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| Form No.: CRM4001
. Document:; Govemnment's Memorandum Regarding Special Verdict Form

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF
UNITED STATES OF AMERICA, ) NDER SEAL
)
v, ) Case No.
)
IOHN DOE, )
)
Defendant. )

GOVERNMENT'S MEMORANDUM REGARDING
SPECIAL FORFEITURE VERDICT

Jury Determination

The indictment in this case includes 2 notce of forfeiture. Entry of an order of forfeiture in a criminal case 1s
considered a part of sentencing. Libretti v. United States, 116 8. Ct. 356, 363 (1995); Umted States v. Sandin.
816 F.2d 869, 873 (3d Cir. 1987). Nevertheless, the factual determmation as to whether any property was
nvolved in or derived from an offense 1s a matter submutted to the jury if either party so requests. See Rule
$2.2(b)(4). On 2002, Defendant/Government requested that the forfeiture be submitted to the jury
pursuant to the Rule.

The only 1ssue for the jury is whether the government “has established the requisite nexus between the
property and the offense.” Fed. R. Crim.P. 32.2{b){4). The jury itself does not order forfeiture; nor does it
consider third-party elmms. Fed. R. Crim.P. 32.2(b), (¢}. In this regard, the government is submitting proposed
jury instructions and a proposed special verdict form. The jury’s special verdict will serve as the basis for this
Court to enter a preliminary order of forfeiture. Fed R.Cnm.P. 32.2(b)}(2). (3). The final order of forferture will

follow notice and advertisement of the preliminary order and will address any third-party claims. Fed. R.Cnm.P.
32.2(b}2), (c).

The jury does not consider whether the defendant has an interest in the property to be forfeited; nor does the
jury determine the extent of the defendant’s nterest in any property Lo be forfeited. These matters are considered
by the court in the ancillary proceedings, following the jury’s special verdict and entry of the preliminary order of
forfeiture. Fed . R.Crim.P. 32.2(h). (c); Advisory Committee Note to Subsection (b).
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Burden of Proof

In Libretti v, United States, 516 U.S. 29 (1995), the Supreme Court held that criminal forfeiture constitutes
an aspect of the sentence imposed in a criminal case. As such, as with all sentencing 1ssues, the burden of proof
is by a preponderance of the evidence. Even before Libretti, the circuits had determined that criminal forfeiture
is a sentencing matter. Similarly, notwithstanding the Supreme Court’s description in Apprendi v. New Jersey,
530 U.S. 466 (2000), all courts that have considered the burden of proof for criminal forfeiture have held that the
Government's burden in the forfeiture phase of the trial is preponderance of the evidence. See United States v.
Vera, 278 F.3d 672 (7th Cir. 2002) (preponderance of the evidence standard still apphes); Unired States v.
Corrado, 227 F.3d 543 (6th Cir. 2000) (4pprendi does not apply to cnminal forfeiture); United States v. Najjar,
__F3d 2002 WL 1792090 (4™ Cir. Aug. 6, 2002) (standard of proof for RICO forfeiture remains
preponderance of the evidence); United States v. Cabeza, 258 F.3d 1256 (1 1th Cir, 2001) (preponderance of the
evidence standard applics); fda v United States, 2002 WL 1203855 (S.D.N.Y. 2002) (preponderance still applies
i the Second Circuit): United States v. Davis, 177 F. Supp.2d 470 (E.D. Va. 2001) (follows ("orradoe and
Cabeza, preponderance still applies in the Fourth Circuit); and United States v Cranet,  F Supp.2d 2002
WL 1987635 (D.R.1, Aug. 8, 2002) (because forfeiture is part of sentencing, preponderance of the evidence
applies to RICO forfeitures).

Accordingly, the government requests that the Court instruct the jury on the preponderance of the evidence
standard.

Respectfully submitted,

Timited States Attomey

Assistant LLS. Attomney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregomg has been furnished by regular L5, Mail, to | Attorney for
Defendant], located at ) , on this day of [Month, Year].

Assistant U.S. Attormey
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Form No.: CRM5001

Document: Mation for a Preliminary Order of Forfeiture

Comments: This form is being provided for use in those districts which must file a motion for preliminary
order of forfeiture either because of local rule or practice.

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF
UNITED STATES OF AMERICA, )
)
V. )} Case No.
)
JOHN DOE, }
)

Defendant. [

MOTION OF THE UNITED STATES FOR A PRELIMINARY
ORDER OF FORFEITURE, WITH SUPPORTING SUGGESTIONS

The United States of America , by its undersigned counsel, respectfully submits its Motion for a Prelimmary
Order of Forfeiture in the above-entitled case for the reasons set forth in the following supporting suggestions. A
proposed order 15 submitted with this motion

Supporting Suggestions
I. On [Date], a federal grand jury sitting in the | | District of | |.retumeda | |-

count Indictment against the defendant, | |. Count [ | charged that the defendant
[describe the violation] in vielation of | JUBC. 8

2. Count[_ | of the Indictment sought forfeiture, pursuantto [ JUSC. §| |, of
[describe the property subject to forfeiture using the language of the applicable statute], including but
not limited to: [list the specific property identified in the Indictment/Information]. Count [ | also
sought a personal money judgment against the defendant(s) for [ Amount of money judgment| in that
such sum in the aggregate, [descnbe basis for money judgment e g, constituted or was derived from
the proceeds of the offenses]. [The defendants will be jointly and severally liable for the money

judgment. |

58




3. On [Date], the defendant [Name] entered into a plea agreement with the United States in which

he/she agreed to plead guilty/nolo contendere to Counts | | and | | of the
Indictment/Information charging violations of | |U.S.C. §[__ ] and to forfeit to the United
States the above-described property. [and consented to the entry of a money judgment 1n the amount
|

OR

1. On [Date), a jury found the defendant(s) [Name(s)] guilty of Count(s) ] of the Indictment. The
jury also determined that the United States established the requisite nexus between the above-
described property and the offenses(s) commutted by the defendant(s) and that the defendant(s)
| Names| was hable to pay [Amount] as a personal money judgment in the amount of $___] [for
which they will be jointly and severally liable. (if more than one defendant)] [']

4, The Court’s jurisdiction in this matter 15 founded upon | ] US.C %[ 1], which provides that:
[fill 1n applicable forfeiture language]

5. Rule 32.2 (b)(1), (b}¥2), and (b){3), Federal Rules of Criminal Procedure, provide that:

(1) As soon as practicable after entering a guilty verdict or accepting 4 plea of guilty or nelo
contendere onany count in an indictment or information with regard to which criminal forfeiture
s sought, the court shall determine what property is subject to forfeiture under the applicable
statute. If forfeiture of specific property 1s sought, the court shall determine whether the
government has established the requisite nexus between the property and the offense. If the
government secks a personal money judgment against the defendant, the court shall determine
the amount of money that the defendant will be ordered to pay. The court’s determination may
be based on evidence already in the record, including any written plea agreement or, 1f the
forfeiture is contested, on evidence or information presented by the parties at a hearing after the
verdict or finding of guilt.

(2} If the court finds that property is subject to forfeiture, 1t shall promptly enter a preliminary order
of forfeiture setting forth the amount of any money judgment or directing the forfeiture of
specific property without regard to any third party’s mterest in all or part of it. Determining
whether a third party has such an interest shall be deferred until any third party files a claim in an
ancillary proceeding under Rule 32 .2(c).

' [This paragraph will need to be changed if the defendant elected 1o have a bench tnal or if he/she
chose to have the court determine the forfeiture aspects. |
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(3) The entry of a preliminary order of forfeiture authorizes the Attomey General (or a designee) to
seize the specific property subject to forfeiture; to conduct any discovery the court considers
proper in identifving, locating, or disposing of the property; and to commence proceedings that
comply with any statutes governing third-party rights. At sentencing—or at any tume before
sentencing 1f the defendant consents—the order of forfeiture becomes final as to the defendant
and shall be made part of the sentence and included in the judgment. The court may include in
the order of forfeiture conditions reasonably necessary to preserve the property's value pending
any appeal.

Based upon the evidence set forth in the plea agreement (presented at the hearing held on [Date]), the
United States has established the requisite nexus between the property and the offense to which the
defendant(s) has'have pleaded guilty [of which the defendant(s) has/have been found guilty].

Accordingly. that property 15 subject to forfeiture to the United States pursuantto | | UILS O §
LI
Upon the issuance ol a Preliminary Order of Forfeiture and pursuant to | [USC §[ |, the

United States Marshals Service/Department of Treasury will publish at least once for three
successive weeks in a newspaper of general circulation, notice of this Order. notice of the
Marshal's/Department of Treasury's mtent to dispose of the property in such manner as the Attorney
CGeneral/Department of [reasury may direct and notice that any person, other than the defendant

[ I, having or claiming a legal interest in the property must file a petition wath the Court
(and serve a copy on [ |, Assistant United States Attorney) within thirty (30) days of the final

publication of notice or of recenn of actual notice, whichever is earlier. This notice shall state that
the petition shall be for a hearing to adjudicate the validity of the petitioner's alleged interest in the
property, under the grounds set forth in 21 U.S.C. §§ 853(n)(6)(A) and (B) shall be signed by the
petitioner under penalty of perjury and shall set forth the nature and extent of the petitioner’s night,
title or interest in the forfeited property and any additional facts supporting the petitioner's claim and
the relief sought. The United States may also, to the extent practicable, provide direct written notice
to any person known to have alleged an interest in the property that 1s the subject of the Prelimnary
Order of Forfeiture, as a substitute for published notice as to those persons so notified,

In accordance with the provisions of [ JU.S.C. § | ] and Rule 32.2(b)(3) of the Federal Rules of
Criminal Procedure, the United States requests that it be permitted to undertake whatever discovery
1s necessary to identify, locate, or dispose of property subject to forfeiture, or substitute assets for

such property.

The Umited States further requests that the court enter an order continuing the restraining order
entered by this court on [Date| pursuant to [statute, e.g., 21 U.S.C. § 853(e)] and that 1t also restrains




the following property which was not previously restrained, until the entry of a final order of
forfeiture and the resolution of any appeals regarding a final order of forfeiture.
[List additional property such as substitute assets that are not being seized.]

WHEREFORE, the United States respectfully requests that this Court enter a Preliminary Order of Forfeiture
forfeiting to the United States the property described in Count [__] of the Indictment/Information and order the

United States Marshals Service/Department of Treasury to seize and maintain custody of the forfeited property
and dispose of it in accordance with the law,

The United States further requests the Court to enter an order directing a money judgment in the amount of
5| | against the defendant(s).

Respectfully submitted,

United States Attorney

Assistant United States Attorney

CERTIFICATE OF SERVICE
| hereby certify that copies of the foregoing motion and proposed order were matled this
day of L2001 1, te:

Attomey for Defendant

Assistant United States Attorney
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Form No.: CRM5002

Document: Preliminary Order of Forfeiture, 21 U.S.C. § 853(g)

| Comments:  Rule 32.2(c)(2) provides that the preliminary order becomes final if no third party claim is filed,
“if the court finds that the defendant...had an interest in the property...." Thus, even if no third
party claim is filed, a final order should be entered in which the court makes a finding that the

defendant had an interest in the forfeited property.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF

UNITED STATES OF AMERICA, } PRELIMINARY ORDER OF FORFEITURE
3 Fed. R. Crim. P. 32.2(b)
v, )
| Criminal Docket No.
JOHN DOE, )
]
Defendant. |

Dl

IT IS HEREBY ORDERED THAT

I. As the result of [the guilty verdict/guilty plea/plea of nolo contendere| on Counts [ | of the
[Indictment/Information], for which the Government sought forfeiture pursuant to [ 18 U.S.C.
§O82/18 USC.§ 1963/21 ULS5.C. § 853/28 U.S.C. § 2461(c)/3] US.C. §§5317(c) or 5332),
defendant shall forfeit to the United States:

b

a. [money laundering cases:] all property involved in or traceable to offenses ivolving 31 U.5.C.
§§ 5313(a), 5316, 5324 or 5332 or 18 U.S.C. §§ 1956, 1957 or 1964},

b. [cases authorizing forfeiture of proceeds, e.g, 1R LLS.C. §§ 981{a) | C) and 982(a)2)-(a)(8):]
all property constituting, or derived from, proceeds/gross proceeds the detendant obtamed

directly or indirectly, as the result of such violations;
c. |cases authonzing forfeiture of facilitating property, e.g.. 21 U.S.C, § 853(a)(2):] all property

used or mtended to be used in any manner or part to commmt or facibtate the commussion of the

offense.
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3 The Court has determined, based on [the evidence already in the record/defendant’s plea
agreement/on evidence or information presented at a post-trial hearing on the forfeiture allegation in
the Indictment/Information], that the following property is subject to forfeiture pursuant to [list
statute], [that the defendant had an interest in such property]' and that the government has established
the requisite nexus between such property and such offenses:

a. List property, e.g., (1) funds on deposit in account number [ | maintained in the
name of | ]at[ | Bank as [property invalved in/proceeds traceable to/as
property used to facilitate etc.]; (2) real property and premises located at | | as
[property involved in/proceeds traceable lo/as property used to facilitate etc.] ; and (3) one
vehicle bearing VIN | ] as |property involved in/proceeds traceable to/as property
used to facilitate etc.] [2ll the property referenced to above are heremafter referred to collectively

as the Subject Property], etc.

| Alternatively, if the defendant has requested the determination be made by a jury: The jury has determined
that the government has established the requisite nexus between the property and the offense(s) committed by
the defendant. and therefore, the following property 1s subject to forfeiture: ].

1. [Alternatively/In addition, (if specific forfeitable property has not yet been identified)]

4 As a result of the offenses in Count{s) | |, for which defendant was [convicted/entered a plea
of guilt/nolo contendere]. a money judgment in the amount of 5] ]shall be entered
against defendant as the amount of the [property constituting or derived from any proceeds
obtained directly or indirectly/property used to commut or facilitate the COMMISSION Property

involved in such offense, ete. —track the language of the relevant statute},

h. Defendant shall also forfeit [any property imvalved in/proceeds traceable to/ praperty used to
facilitate etc.—track the language of the relevant statute| the offense(s) for which he has been
convicted, which property has not yet been identified or located.

' Rule 32.2(b) provides that the court must defer deternuning whether or not the defendant has an
interest in the forfeited party until the ancillary proceeding when third parties are entitled to contest the
forfeiture on the ground that the property belongs to them, and not to the defendant. However, if no third
party files a claim, the court must make a determination that the defendant (or some combination of
defendants) has an interest in the property before the preliminary order of forfeiture becomes final, See
Rule 32.2(c)(2). In some situalions, it may be advisable to foreclose the separate determination of
interest under Rule 32.2 by having the court make that determination “up front” upon entering the
preliminary order of forfeiture. In other situations, ¢.g.. where the defendant is planning to object to the
order of forfeiture on the ground that the property belongs to a third party, it may be better to take
advantage of Rule 32.2(b) and postpone the determination of interest until the ancillary proceeding.
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Upon the entry of this Order, the [United States/Attorney General (or a designee); Secretary of the
Treasury (or a designee)—if case is a Treasury case] is authorized to seize [hist the property subject
to forfeiture], and to conduct any discovery proper in identifying, locating or disposing of the
property subject to forfeiture, in accordance with Fed. R. Crim. P. 32.2(b)(3).

Upon entry of this Order, the [United States/Attorney General (or a designee); Secretary of the
Treasury (or a designee)—if case is a Treasury case] is authorized to commence any applicable
proceeding to comply with statutes governing third party nghts, including giving notice of this Order.

The United States shall publish notice of the order and its intent o dispose of the property in such a
manner as the [United States/Attorney General (or a designee), Secretary of the Treasury (ora
designee)—1f case is a Treasury case] may direct. The United States may also, to the extent
practicable, provide written notice to any person known to have an alleged interest in the Subject
Property. No such notice 1s required to the extent that this Order consists solely of a money
judgment against the defendant. Rule 32.2{c)(1).

[Include only 1l the preliminary order lists specific property and 1s not simply a money judgment. |
Any person, other than the above named defendant, asserting a legal interest in the Subject Property
may, within thirty days of the final publication of notice [nore—single publication may be
appropniate| or receipt of notice, whichever is earlier, petition the court for a hearing without a jury
1o adjudicate the validity of his alleged interest in the Subject Property, and for an amendment of the
order of forfeiture, pursuant to [18 U.S.C, § 1963(/); 21 U.S.C. § 853(n). or 18 U.S.C. § 982(b)(1),
I USC 85 35317(c)or 5332, 0or 28 US.C. § 2461(c) which incorporate 21 UL.5.C. § 853(n)],

Pursuant to Fed. R. Crim. P. 32.2(b){3), this Preliminary Order of Forfeiture shall become final as to
the defendant at the time of sentencing [or before sentencing if the defendant consents] and shall be
made part of the sentence and included in the judgment. [Include only if the preliminary order lists
specific property and is not simply a money judgment: If no third party files a timely claim, this
Order shall become the Final Order of Forfeiture, as provided by Fed. R. Cnim. P, 32 2(c)X2).]

[Include only if the preliminary order lists specific property and 15 not simply a money judgment. |
Any petition filed by a third party asserting an interest in the Subject Property shall be signed by the
petitioner under penalty of perjury and shall set forth the nature and extent of the petitioner’s right,
title, or interest in the Subject Property, the time and circumstances of the petitioner’s acquisition of
the nght, title or interest in the Subject Property, any additional facts supporting the petitioner’s
claim and the relief sought.



Dated:

10.

Il

2.

13

[Include only if the preliminary order lists specific property and is not simply a money judgment, |
After the disposition of any motion filed under Fed. R. Crim. P. 32.2(c)(1)(A) and before a hearing
on the petition, discovery may be conducted in accordance with the Federal Rules of Civil Procedure
upon a showing that such discovery is necessary or desirable to resolve factual issues,

[Include only if the preliminary order lists specific property and is not simply a money judgment.]
The United States shall have clear title to the Subject Property following the Court’s disposition of
all third-party interests, or, if none, following the expiration of the period provided in [18 U.5.C.

§ 1963(/) or 21 U.8.C. § 853(n)}2). which 1s incorporated by 18 U.S.C. § 982(b), 31 US.C.

§& 5317(c) and 5332, and 28 LJ.5.C. § 2461(c}| for the filing of third party petitions.

The Court shall retain jurisdiction to enforce this Order, and to amend 1t as necessary, pursuant to
Fed. R. Crim. P. 32 2(e).

The Clerk of the Court shall forward four certified copies of this order to Assistant U.S, Attomey
U8, Attorney’s Office,

SO ORDERED

Honorable

United States Distnict Judge

65



Form No.: CRM5010

Document: Forfeiture Sentencing Memorandum I

Comments: A memorandum like this may be useful to remind a court of the steps it must take under Rule
32.2, Fed. R, Crim. P., to accomplish criminal forfeiture of the defendant’s interest in property.
Local practice may differ, but it is a good idea to attach to the judgment order the legal
description of any real property that is forfeited.

IINITED STATES DISTRICT COURT

UNITED STATES OF AMERICA,

UNITED STATES' SENTENCING
MEMORANDUM REGARDING FORFEITURE

-
e T R R

The Umited States files this sentencing memorandum addressing forfeiture 1ssues at sentencing on

I |

On| ] the defendant plead guilty to Count [ | of an Indictment charging him wath
possessing marfuana with intent to distribute, m violation of 21 U.8.C. § 841{a)( 1) Included in Count [ | was
an allegation that the defendant’s interest in the named real property and U5 currency | “the property™] was
forfeited to the United States under 21 U.S.C, § 833(a).

18 L1.S.C. & 853(a) states:

The court, in imposing sentence on such person, shall order, in addition to any other sentence imposed
pursuant to this subchapter or subchapter 11 of this chapter, thai the person forfeit to the United States all
properly described in this subsection.

As part of the plea agreement in this case, the defendant agreed that the property was used to facilitate the

commission of the offense of conviction and agreed not to contest the forferture of the property to the United
States under 21 U.S.C. § 853(a).
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Pursuant to Rule 32.2(b)(2), Fed. R. Cnm. P, on | |, the Court issued a preliminary order of
forfeiture against the defendant’s interest in the property.

At sentencing, pursuant to Rule 32.2(b)(3), Fed. R. Crim. P., the preliminary "order of forfeiturc becomes
final as to the defendant and shall be made a part of the sentence and included in the judgment.”

At sentencing the Court is required to pronounce orally the forfeiture of the defendant’s interest n the
property as parl of the sentence imposed on the defendant and to include language forfeiting the defendant’s
interest in the property as part of the sentence in the judgment order. See United States v. Gaviria, 116 F.3d 1498
(D.C. Cir, 1997) (failure to announce the forfeiture portion of the defendant’s sentence in his presence, as
required by Rule 43(a), means that forfeiture order must be vacated); United States v. Shannon, 87 F.3d 1325,
1996 WL 341352 (9th Cir. 1996) (Table) (order of forfeiture vacated because judge failed to mention forfeiture
at sentencing, even though forfeiture was included m indictment and plea agreement and court amended
judgment eight days after sentencing to include order of forfeiture); United States v, Gilbert, 244 F 3d BE
(11th Cir. 2001) (forfeiture must be imposed in a proceeding where defendant has the right to allocution).

The United States asks that the Court orally pronounce a1 sentencing and enter in the “Forfeiture™ section of
the judgment order imposing sentence the following: “Under 21 U.S.C. § 853(a), the defendant has forfeited all
of his right, title, and interest in the U.S, currency and real property described in Count | | of the Indictment,
the legal description for said real property being set forth in Attachment A to this Judgment” and attach to the
Judgment as Attachment A the legal description supplied with this Memorandum.

Respecttully submtted,

United States Attormey

Assistant United States Attorney

Honorahle
Umited States District Judge
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| Form No.: CRM7001 -

Document: Motion for a Final Order of Forfeiture _
' Comments: This form is being provided for use in those districts which must file a motion for a final order of
 forfeiture either because of local rule or practice.

| —

IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF
DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff. }
)

y ) No
)
== )
)
Defendant. )

MOTION OF THE UNITED STATES FOR A FINAL ORDER
OF FORFEITURE, WITH SUPPORTING 5UGGESTHONS

Ihe Unued States of America, by its undersigned counsel, respectiully submuts 1ts Motion for a Final Order
of Forferture in the above-entitled case for the reasons set forth i the following supporting suggestions. A

proposed order 15 submitted with this motion.

Supporting Suggestions

. InCount|[ ] ofthe Indictment/Information in this case. the United States sought forferture of the
tollowing property pursuant to [ JUS.C.§[ ] [Descnbe the property named in the
Indictment/Information including 1f applicable, a general description of the property, as well as the
specific property sought to be forfeited. |

2. On |Date], the defendant | | entered into a plea agreement with the United States in which he/she

agreed to forfeit to the United States the above-described property [and consented to the entry of a
money judgment in the amount of {

OR

[}



On [Date), a jury found the defendant(s) [Name(s)] guilty of Count(s) [___] of the Indictment. The
jury further determined that the United States established the requisite nexus between the above-
described property and the offense(s) committed by the defendant(s)' and that the defendant(s)
[Name(s)] should be ordered to pay [Amount] as a personal money judgment [for which they will be
jointly and severally hable (if more than one defendant)].

By virtue of the plea agreement [guilty verdict and the jury’s finding of the requisite nexus between
the above-described property and the offenses commtted by the defendant(s) and that the money
judgment should be entered against the defendant(s)}, this Court entered a Preliminary Order of
Forfeiture regarding the above-described property [and money judgment] [*] on [Date]

By virtue of [the plea agreement/the evidence presented at the crimunal trial and angillary heanng]
the United States has established that the defendant(s) | | has/have an interest in the
property subject to forfeiture.

In accordance with | | UL.S.C. § [ |, the Umted States Marshals Service/Department ol
Treasury properly published notice of the forfeiture of the above-described property and the
requirements for filing a claim for the property for three consecutive weeks on [Datel, [Date], and
[Date], in [Publication], @ daily newspaper of general circulation publishedin [ | County,

| |. An Affidavit of Publication was filed herein on [Date], specifving the details of thus
publication. Written notice was also sent to [ ] on [Date] by certified mail. return receipt
requested. | | acknowledged receipt of the notice as evidenced by the Domestic Retum
Receipt. (Copies of the notice and the Domestic Return Receipt are attached hereto) Pursuant o
[ JU.S.C.§[ | any person asserting a legal interest in the property subject to forfeiture may,
within thirty (30) days of the final publication of notice, or of receipt of actual notice, whichever 13
earlier, petition the Court for a hearing to adjudicate the validity of us/her alleged interest in the

property.

! [This sentence will need to be changed 1f the defendant elected to have a bench tmal or 1f he/she
chose to have the court determine the forfeiture aspects. |

? [If you are only seeking a money judgment, it is not necessary to obtain a prehminary order of
forfeiture and a final order of forfeiture. The provision of notice is not required for a money judgment
and you may obtain an order of forfeiture without going through the steps of a preliminary order of
forfeiture and then a final order of forfeiture. However, if you are secking the forfeiture of specific
property as well as the money judgment it may be easier to keep the requests for forfeiture of specific
property and the money judgment together in both the motion for a preliminary order of forferture and
the motion for a final order of forfeiture. ]
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6. No claims were filed within that thirty-day period. Therefore, any third-party interests are barred by
failure of those parties to file a timely petition. | filed a timely petition which the court
dismissed, pursuant to the government's motion, for lack of standing/failure to state a claim/or any
other lawful reason; the court dismissed after the ancillary hearing; the court granted in part and
denied in part by awarding the petitioner N

Accordingly, the United States respectfully requests that this Court enter a final order of forfeiture as
proposed in the attached order.

Respectfully submutted,

United States Attomey

Assistant United States Attorney

CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing motion and proposed order were mailed
this] ___]dayof| |, | |, to:

Attorney for the defendant

Attorney for third-party petitioner

Assistant United States Attorney
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Form No.: CRM7002
Document. Final Order of Forfeiture Ancillary Hearing

UNITED STATES DISTRICT COURT
DISTRICT OF

UNITED STATES OF AMERICA, )
- against - ) FINAL ORDER OF FORFEITURE
) (afier ancillary hearing)
- : ) Fed. R. Crim. P. 32.2(c)(2)
Defendant )
) Criminal Docket No.
. )
Petitioner }
)
S — D
This Court entered a Preliminary Order of Forfeitureon | |. ordering Defendant(s) | ] to
forfeit certain property (the Subject Property). Notice of the Preliminary Order of Forfeiture was given by
publication on | - ], notice was served upon | | [and by any other means used], On
o |, Petitioner(s) | ] filed a timely petition alleging an interest in [specify property] and

seeking an amendment of the Preliminary Order of Forfeiture.

Based on the evidence presented at |a hearing held on , the criminal trial in this matter],
this Court makes the following determination:

Petitioner has [established/failed to establish], by a preponderance of the evidence, that he/she has a
[superior right, title or interest inor was a bona fide purchaser for value of] [specific property].

NOW THEREFORE, IT 1S HEREBY ORDERED ADJUDGED AND DECREED THAT:

|.  The Prelimiary Order of Forfeiture entered in the above captioned action on | |, [Year], is
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a. [final, this Court having found that the defendant(s) convicted in the case had an interest in the
forfeitable property under the [applicable statute] and all right, title and interest to the property
described in the Preliminary Order of Forfeiture [list property] is hereby condemned, forfeited
and vested in the United States of America, and shall be disposed of according to law; |

OR . if court amends in full or partial favor of the petitioner:

b. [amended as follows.] [Identify specific property as to which petitioner has prevailed | shall be
returned to Petitioner as soon as practicable (if no appeal by defendant has been filed)].
Alternatively, [specific property] shall not be rransferred to Petitioner until the decision on

appeal becomes final, or unless the defendant consents in writing or on the record.

2. [Except as provided above in paragraph 1,] the United States has clear title to all the Subject Property
as set forth 1n the Preliminary Order of Forfeiture dated [ T

3. The Court shall retain junsdiction to enter any orders necessary (o amend or enforce this order,

DATED:
SO ORDERED

United States District Judge
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Form No.: CRMT7004
Document: Final Order of Forfeiture Where No Third Party Petition Filed

UNITED STATES DISTRICT COURT

DISTRICT OF

UNITED STATES OF AMERICA, )

) FINAL ORDER OF FORFEITURE
- against - ) (ro timely third party petitions filed)
i Fed R. Crim, P..32.2{(c)}2)
Defendant }
) Criminal Docket MNo.
)
)
)
B LDl
WHEREAS, on | 1, this Count entered a Preliminary Order of Forferture, ordering defendani(s)

to forfeit [list property identified in the Preliminary Order] [the Subject Property], and

WHEREAS, the United States caused to be published m | ], a newspaper of general circulation,
notice of this forfeiture and of the intent of the United States to dispose of the property in accordance with the
law and as specified in the Preliminary Order, and further notifying all third parties of their right to petition the
Court within thirty (30) days for a hearing to adjudicate the validity of their alleged legal interest in the property,

and

WHEREAS, notice was served upon | ] by [ |; and

WHEREAS, no timely claim has been filed; and

WHEREAS, the Court finds that defendant(s) had an interest in the property that is subject to forfeiture
pursuant to [fill in appropriate statute],

13




NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that [list all the the

properties set forth in the Preliminary Order] are hereby forfeited to the United States of America pursuant to
[Title _, United States Code, § .

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all right, title and interest to the property

described above is hereby condemned, forfeited and vested in the United States of America, and shall be disposed
of according to law; and

IT IS FURTHER ORDERED that the United States District Court shall retain jurisdiction in the case for the
purpose of enforcing this Order; and

IT 18 FURTHER ORDERED that the Cledk of the Court shall forward four certified copies of this Order to

the United States Attorney’s Office, | 1, Attention: Assistant L5, Aunorney
[ i’
SO ORDERED
Dated:
Honorable

United States District Judge
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Form No.: CRM10001 1
Document: Forfeiture Language for Cnminal Plea Agreements '
Comments: This language may be used in criminal plea agreements to memonalize the defendant's
consent to forfeiture. It contains language that covers property that may be forfeited
administratively, civily as well as in the criminal proceeding. Depending on how far back the
criminal conduct stared, replace the "blanks” with an appropriate number of years. Any
specifically identified property should be listed in the appropriate place. Be aware ihal criminal
defendants will sumetimes consent to forfeit property in which they have no interest, and the
govemment will end up having to Itigate with one claiming to be an innocent owner Thorough
investigation of who actually holds tile before a plea agreement is negotiated can nelp avoid
this problem.

While athical considerations prohibit using a criminal process fo obtain an advantage in a cvll
case, DOJ policy is to encourage resolution of all forfeiture issues as part of the criminal
prasecution to the extent possible. These and other considerations are discussed in Chapter 3
of the Asset Forfeilure Policy Manual in the section on settlement. Key points of that policy are:
1) the Government should not agree to release property subject to forfeiture in order 1o corce a
guilty plea; 2) the Government should not agree to dismiss criminal charges in order lo coerce a
forfeiture settiement: 3) where the claimantdefendant has negoliated a plea agreement and
concurrently wishes to forfeit the property subject to a civil forfeiture action, any civil settiement
should be independently documented in addition to using the language below in the plea
agreement

Note that the form as drafted refers to the defendant waiving any claim fo properly 1o be
forfeited in a state forfeiture proceeding, The same considerations noted above apply witn
respect o using a criminal prosecution to coerce a settlement in a related state proceading

I, The defendant agrees to identify all assets over which the defendant exercises or exercised control,
directly or indirectly, within the past [ | year[s], or in which the defendant has or had during
that time any financial interest. The defendant agrees to take all steps as requested by the | Imited
States to obtain from any other parties by any lawful means any records of assets owned al any time
by the defendant. The defendant agrees to undergo any polygraph examination the United States
may choose to administer concerning such assets and to provide and/or consent to the release of the
defendant's tax returns for the previous five years. Defendant agrees to forfeit to the United States all
of the defendant’s interests in any asset of a value of more than $1000 that, within the last [ ]
yearfs], the defendant owned, or in which the defendant maintained an interest, the ownership of
which the defendant fails to disclose to the United States in accordance with this agreement.

2. The defendant agrees 1o forfeit all interests in any [drug related, money laundering-related, etc.| asset
that the defendant currently owns, has previously owned or over which the defendant currently, or
has in the past, exercised control, directly or indirectly, and any property the defendant has
transferred, as well as any property that is traceable to, derived from, fungible with, or a substitute
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for property that constitutes the proceeds of his offense, including but not limited to the following
specific property:

[List any specifically identified property here]

Defendant warrants that defendant is the sole owner of all of the property listed above, and agrees to hold
the United States, its agents and employees harmless from any claims whatsoever in connection with the
seizure or forfeiture of property covered by this agreement.

1. The defendant further agrees to waive all interest in any such asset in any administrative or judicial
forfeiture proceeding, whether criminal or civil, state or federal. The defendant agrees to consent 10
the entry of orders of forfeiture for such property and waives the requirements of Federal Rules of
Criminal Procedure 32.2 and 43(a) regarding notice of the forfeiture in the charging instrument,

announcement of the forfeiture at sentencing, and incorporation of the forfeiture in the judgment.

4. The defendant further agrees to waive all constitutional and statutory challenges in any manner
(including direct appeal, habeas corpus, or any other means) Lo any forfeiture carried out in
sccordance with this Plea Apreement on-any grounds, including that the forfeiture constitutes an
excessive fine or punishment. The defendant agrees to take all steps as requested by the United
States to pass clear title to forfeitable assets to the United States, and to testify truthfully m any
judicial forfeiture proceeding. Defendant acknowledges that all property covered by this agreement
is subject to forfeiture as [proceeds of illegal conduct] [property facilitating illegal conduct]
[property involved in illegal conduct giving rise to forfeiture ] [substitute assets for property
otherwise subject to lorfeiture].
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