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Dear Friend, 

The enclosed copy of The Work and Jwisdiction of the Bu~cau  ofInteriza1 
Revenue, should be in the hands of every person who has paid or who has ever 
contemplated paying a federal income tax. This rough copy is in your hands because you 
may have the expertise to put it in a more readable form or you may know someone who 
can. 

Any person with knowledge of the contents of The Work and Jurisdiction of the 
Bureau of Internal Revenue, prepared under the direction of the Commissioner of Internal 
Revenue in 1948, will understand that the abolition of the Office of the Collector ended 
any possibility of federal internal revenue enforcement after the Reorganization of the 
IRS in 1952. The United States Supreme Court confirmed this in 1960, in Flora v. 
United Stales, 362 U.S. 145. 

Since the Reorganization, the IRS has used a variety of ploys to provide an 
illusion of enforcement capability. That story can be told with other official documents. 
For the time being, I need someone who can put, The Work and Jurisdiction of the 
Bureau of Internal Revenue, in a pristine format that can be accessed by everyone. 

If you are up to the task, please notify me so that the efforts of any other 
d or marshaled in other endeavors. 

Dr. Eduardo M. Rivera 



1 For  sale by Superintendent of Documents, Government Printing'Office, 
Washington 25, D. C. Price, 35 cents. 



THE 

BUREAU 

WORK AND JURISDICTION 
OF THE 

OF INTERNAL REVENUE 

PREFACE 

The collection of the internal revenue to defray the expenses and 
obligations of the United States Government is an enormous under- 
taking. The magnitude of the job almost defies description. Within 
the span of a man's life, the expenditures of the Federal Govern- 
ment for any one year soared from a, few hundred million to over 
one hundred billion dollars. The collection of present taxes annually 
from the American people is the greatest peacetime financinl opew- 
tion of all time. This tremendoos undertaking can be reasonably ne- 
complished only by an adequate force of trained employees operating 
as efficiently ancl economically as is possible under the circoinstances. 

Taxes are the lifeblood of government. An  enforcement program 
commensurate with the magnitude of the statutory responsibilities 
is imperative in order to collect the revenue levied by Congress, as 
well as to preserce the respect of the people for the Federal Internal 
revenue system. The process of collecting money under statutory 
and constitutional limitations differs greatly from that of spending 
money. A commendable economy in  one branch of the Government 
might be a wholly mistaken sense of economy in relation to the 
revenue service. The resulting loss in  revenue collected mould repre- 
sent a sum many times greater than the amount supposed to be saved. 

The simple facts will speak for themselves. There are here in- 
cluded some tables of figures designed to  convey an accurate impres- 
sion of the fiscal status and the revenue necessities of the Federal 
Government. None may gain s true perspective or comprehension 

I 

of the Bureau's problem. without this factual foundation. 
Table I shows the Federal debt, the Federal expenditures, the in- 

ternal revenue collections, the cost of collecting the internal revenue, 
etc., for each fiscal year from 1866 to 1947-s period of over 80 years. 
A thoughtful perusal of this table should be required reading for 
every c~tlzen of the United States. 

Table I1 shoms a general breakdown of d l  internal revenue col- 
lections for the 21-year period 1927-1947. It gives a bird's-eye 
view of the range, as well as the growth, of our Inland system of 
taxation. I t  recalls that  during the depression years the income tax 
was by comparison a disappomting revenue producer ancl greater 
resort was had to sales and consumption taxes.. I 

Table I11 gives the number of income, profits, estate, and gift tax I 

returns filed for the past 21 years, and the number of Bureau em- 
ployees for the same period. All other types of internal revenue re 
turns are ignored in Table 111 in order not to make the discussion 
appear too bellnhorecl. This data alone gives a fair  conception of the 



tremendous administrative duty of examination and determination 
of correct tax liabilities. It is a matter of common knowledge that 

I all taxpayers do not file correct returns. The investigative and tax 
determining activities not only pay for themselves many times over 
but also hold the standards high for the entire taxpaying public. 

Table I V  reveals the astounding fact that the additioruz2 taxes 
resulting from field examinations of income, profits, estate, and gift 
tax returns d m  amount to several times the total cost of the en- 
tire Bureau of Internal Revenue. All 0the.r phases of internal 
revenue administration may be regarded as rendered free of cost. 
This proves conclusively that the slze of the Bureau's enforcement 
personnei, with respect to its revenue productivity, has not even ap- 
proached the saturation point. So far as taxes on World War I1 
incomes are concerned, the point at which an increase in examining 
agents would produce diminishing revenue yield is not yet in sight. 
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TABLE 111.-Number o f  Mcome, profits, estate, and g i f t  t ao  r e t u n s  $led 
[From Commissioner's Annual  Reports] 

Number of 
such 

returns 
every year  
per Bureau 
employee 

Fiscal Income and 
Year 1 excess profits 

Number of 
Total Eureau Es ta te  Gift 

I employees 

TABLE 1 - C r i  o f  additlanu1 i o ,  profits, cstate, r i~td gift f l~c  

asseaaments (escludi?~g jeopord~ and duplicate ossessnlents, penalties, ajld 
interest) resulting f r o m  inre.stigutio?z of r e t l ~ r n . ~ ,  tcith tot(i1 e z p e ~ ~ s e s  of 
Bureau, oc.e?- the LO-yenr po.iocl 192;  to 1947. 

[From Commissioner's Annual  Reports] 

P e r  cent 
O f  entire 
Bureau 
cost to  

addi- 
tional 

inconie, 
profits, 

s ta te ,  and 
g i f t  tax 
assess- 
ments 

Additional 
estate  and  

gift tax 
;lssesdnleIlts 1 

Additional 
income tax 

assessments 

dddi t ional  
profits t a s  

assessnlents 

Total 
expenses 

of tl1e 
Bure;iu 

Total  

Not  available f o r  1927 and  I D S .  
Includes jeopardy, penalties, and  interest.  
I n  t h e  assessnients of additional incoxne t a x  for t h e  f iwi~l  y ~ i l r s  1944 to 1947 there 

a r e  included i n d r t ~ n n i n n t e  aniounts  of incurr~ii t a x  11tlticie11l.i~ : ~ i ~ t o l l ~ : l t l ~ ; ~ l l y  rcs i~ l t ing  
under t h e  provisions of t h e  Code from dwreases i n  t. >uct \a  L1,.- profits tax liabilities. 



TABLE 11.-Su.mnary of internal revenue collcction.~, by sources 
(fiscal year 1947) -Continued 

Capital stock tax, total ................................... 
Estate tax, total ......................................... 
Gift t a s ,  total ............................................ 
Liquor taxes, total ....................................... 
Tobacco taxes, total ...................................... 
Documentary, etc., stamp tases, total ....................... 
Manufacturers' excise taxes, total 
Miscellaneous taxes, total .............................. :-- 
Retailers' excise taxes, total .............................. 
Employment tases, total ---------------- ------------------ 
Dividends taxes, total 
Agricultural Adjustment taxes, total ...................... 



THE OFFICE OF COMMISSIONER OF INTERNAL REVENUE 

The Bureau of Internal Revenue, United States Treasury Depart- 
ment, is the entire organization built around the statutory office of 
the Commissioner of Internal Revenue for the administration of the 
interns1 revenue laws. For  purposes of this discussion, it also in- 
cludes the offices of the 6.1 collectors of internal revenue. (See accom- 
panying Organization Chart of the Bureau.) The  statutory duties 
of the Commissioner (or Bureau) may be classified in t ~ o  broad 
categories. 

1. Service.-These activities may be described as the rendering of 
assistance to taxpayers in the prep:mtjon of their retlurns and the 
serricing of all accounts. It includes the preparatioll and circulation 
of all forms and instructions ; the lianclling of receipts ; the main- 
tenallce of acculbatje records respecting eacll taxpayer's account ; and 
the establisl~inent of controls over the collectors' offices. These serv- 
ices and office routines are essential in any erent, and a large force 
is necessary for  this purpose alone. Ho-iverer, tax adniinistration 
is niore than the nlechanics of collecting rewnue voluntarily paid. 
It also requires wxification. 

2. T7erifieation cxnd e?lfotoceme?~t.-El)eriellce l m ~  taught that  the 
Bureau can not rely solely upon ~olunt:lry conlpli~2n~e 1~1th the rere- 
nue Ian-s. The  concept of enforcenielit, in its broad sense, includes 
the folloiving operations : Tlie axertaiilillent of all the pertinent 
facts of a case by la\\-ful inrestigatire processes; the drawing of fair  
and reasonable conclusions of fact from all the evidence; the con- 
scientious application of the law to the facts and conclusions of fact 
so found, for the purpose of determining the correct amount of tax 
a b i l i t y ;  the punishment of wrongdoers according to the sairctions 
provided by law ; tlle (]el-elopment of procedures -inthin the Bureau, 
of both original and appellat,e nature, with a view of granting the 
t aspayer a competent, and impartial hearing or comiderntion of his 
mre: and the adoption of a sound litigatmg policy in respect of 
jinportant principles of taxation under the rereilue statutes. 
Section 57 of the Internal R e ~ e n u e  Code provides that, as soon as 

practicable after the income retum is filed, the C'omnlissioner s l d  
esa~lline it, ancl shall determine the correct amount of the tax. See 
section 2324 (estate t ax ) ,  section 1010 (gift  t ax) ,  und section 3612, 
Internal Revenue Code. The statutory responsibility of the Bureau 
in its acllninisti-at,ion of the internal rerenue 1 : ~ ~ s  is to determine and 
collect froin every taxpayer "tile c .o i~wt  :~inoili~i of' t llc. t as." 
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INTRODUCTION 

Many ill-founded judbments may be traced to  the effect of gen- 
eralities upon minds unprepared by detailed facts. An historical 
review of the origin and development of the administrative functions 
in respect of the internal revenue will serve to clarify the under- 
standing and promote better administration. A brief "History of 
the Internal Revenue Service, 1791-1929" (12 pages), was issued in 
1930, but did not purport  to  treat of the statutory powers and duties 
of the office of Comrnissiorier of Internal Itevenuo. This treatise, 
llovi+ever, purports to  be primarily n functional history of the office 
of Commissioner of Internal Revenue. 

It is sometimes said tha t  there is no  statutory "Bureau of Internal 
Revenue." This is  not a sound view to take of the evidence. A com- 
parison of the manner of establishment of the Bureau of Customs 
with that  of the Bureau of Internal Revenue will aid the under- 
standing. The  Act of March 3, 15-19 (9  Stat., 396, section 12), en- 
acted that "an officer" be appointed by the President, with Senate 
confirmation, "in the Department of the Treasury, as  one of its 
bureaus,'' to  be called the Commissioner of Customs, who shall er- 
form the duties now devolved by 1a,w on the F i rs t  Comptroller, 're- 
lnting to the receipts from customs and the accounts of collectors 
and other officers of the  customs, o r  connected therewith." T h e  Sec- 
retary was commanded by the Act to transfer from the office of the 
Firs t  Comptroller such clerks as may be necessary "to the bureau 
of the Commissioner of Customs." B y  that language, an ojjicer was 
to be one of the Bureaus of the Treasury Department; and later it 
is alluded to as the Bureau of the Cornmissioner of Customs. Un- 
doubtedly the above language is adequate to give statutory stand- 
ing to the Bureau of Customs, although i t  was not established as  
such by tha t  name. T h e  President %-as to  appoint a n  o@cm in the 

a. Treasury, "as one of i ts  bureaus. 
When the Act of Ju ly  1, 1862 (12 Stat., 432)), enacted that "an 

office is  hereby created in  the Treasury Department to  be called the 
Office of the Commissioner of Internal Revenue," said ofice was 
established by positive statutory langu?ge. Continuing, when the 
statute authorized the President to appomt "a Comrniss~oner of In-  
ternal Revenue, * * * vho shall be charged, and hereby is 
charged, under the direction of the Secretary of the Treasury, * ' * 
with the general superintendence of his office," there is provided an 
officer to occupy and superintend said ofice. Neither tha office nor the 
officer was ciesignnted in the statute as one of the bureaus of the 
Treasury, as mns the case with customs. However, by common par- 
lance and understanding of the time, an office of that  importance 
was SL bureau. There is  tangible proof. The  Report of the Secretary 
of the Treasury (S. P. Chase) on the State of the Finances, dated 
December 4,1862, states 

The Bureau of Internal Revenue has been organized under the  Act of the 
last  session, and is now actually engaged in the labors assigned to it. [Italics 
for  emphasis.] (Report on the  Finances, volume 10, page 29.) 
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A few months later, by Act of March 3, 1863 (section 19, 12 Stat., 
725), it was provided that the President, shall appoint in the Depart- 
ment of the Treasury, with Senate confirmation, a cornpet& person 
mho shal; be called the Deputy Commissioner of Internal Revenue- 
* * * who shall be charged with such duties in the bureau of intemal 
revenue as may be prescribed by the  Secretary of the  Treasury, or  as may 
he required by law, and who shall act as commissioner of internal revenue in 
the absence of that officer, and exercise the privilege of franking all letters 
and documents pertaining to the ofice of i n t m . a l  mzje?zue. [Italics for em- 
phasis.] 

I n  other words, "the office of internal revenue" was "the bureau of 
internal revenue." Obviously, Congress had intended to establish 
a bureau of internal remnue, or  thought the,y had.1 For  these rea- 
sons, i t  is submitted that the Bureau of Internal Rewnue was estab- 
lished by statute. It is the st~ine thing as the Office of the Commis- 
sioner of Internal Revenue. It could hare  been lawfully given some 
other appropriate name. It is interesting to note that the annual 
reports of the Conimissioner of Internal Revenue carried the date 
line "Treasury Department, Office of Internal Rerenue," until 1896. 
It once narron-ly escaped having its name changed by law to "Divi- 
sion of Internal Revenue." 

The Bureau of Internal Rerenue is, therefore, the organization 
built upon the porers  and duties of the. Office of the Colnniissioner 
of Internal Revenue, and of the Commissioner Izimself. It is "tile 
office of internal revenue." A c or king kno~ ledge  of the historical 
development of the Internal Revenue Service will contribute to a 
better understanding of the organization as now constituted ; of its 
accomplishments past and present; and of what is reasonable to ex- 
pect of it in the future. 

1 T h e  Act of J u n e  6, 1872 1,l Stat . ,  230, 2571, speaks of "the clerks a n d  employees in 
t h e  internal  rerenue bureau. Also, section 9 of the  Act of December 24, 1872 (17 
Stat. ,  401, 403),, authorizes t h e  Commissioner to  designate one of t h e  heads of division 
as chief clerk of t h e  bl~reau." [ I t a l i cs  f o r  emphasis.] There is  s ta tu tory  reference to  
t h e  "Bureau of In te rna l  Revenue" i n  30 Stat . ,  26, 4 5 0 ;  and in section 3614, Internal  
Rerenue Code. 

=Execut ive Order KO. 6166 (section 8), dated J u n e  10, 1 9 3 3 ;  Executive Order No. 
6224, July 27, 1 9 3 3 ;  Executive Order No. 6540, December 28, 1 9 3 3 ;  and  Executive 
Order No. 6639, March 10, 1934. (U.  S .  Code, 1934 edition, T i t l e  5, pages 48-50.) 



F'IRST PERIOD, 1789-1802 

The first revenue statute of the present National Government was 
the Act of Ju ly  4, 1789, Firs t  Congress, first session (1 Stat., 24), 
which laid a duty on goocls, wares, and merchandise imported into 
the United States. Congress was sitting in the City of Kern York. 
To those interested in first principles, the preamble of the Act reads : 

SEC. 1. Whereas it is necessary for  t h e  support of government, for  the dis- 
charge of t he  debts of the  United States, and  the  encouragement and protection 
of manufactures, tha t  duties be laid on goods, wares and merchandise im- 
ported: * * * 

On Ju ly  20, 1789, came the second revenue measure of the National 
Government, imposing duties on the  tonnage of all ships or  vessels 
entered in  the United States. (1 Stat., 2'7.) 

S o  administrative organization ITS, a t  that time, in esistence to 
collect revenue. There was not even :L Department of the Treasury, 
much less a Commissioner of Custolris or a Con~n~issioner of Internal 
Revenue. Madison's Notes on the Constitutionnl Convention reveal 
clearly tha t  the framers of the Unitecl States Constitution believed 
that for  some time the principal if not the sole support of the new 
Government would be derived from customs cluties and taxes con- 
nected with shipping and importations. Internal tasation would 
not be resorted to except on infrequent occasions or for special rea- 
sons. Therefore, i t  becomes of interest to l i n o ~ ~  the organization 
erected t c  collect the customs, in 01-tler the better to nnclerstnncl the 
early improvisations and the eventual permanent orgunization erected 
to collect the internal revenue. I n  some respects, the one was pat- 
terned after che other, especially 'as regards the present office of col- 
lector of internal revenue. 

On July 31, 1759 (1 Stat., 29),  there were enacted lengthy provi- 
sions for collecting the duties then but  lately imposed on the tonnage 
of ships or vessels, and on goocls, wares, and merchanclise imported 
into the Unitecl States. By this and for the purposes stated, 
"there shall be established and appointed, districts, ports, and offi- 
cers. in manner following, to wit:  'I' * "." F o r  example : 

SEC. 1. * * * I n  the  Sta te  of Yew York sh:lll be two districts, to w i t :  
S a g  Harbour on Nassau o r  Long Island, ant1 the city of New Pork, each of 
which shall be a port of entry. The  district of Sag:: Harbour shall include 
all bays, harbours, rivers ancl shores. within the  two points of land, which a r e  
called Oyster-Pond Point, ancl Montauk Po in t ;  ancl a collector f o r  the district 
shall be appointed, to reside a t  Sag: Harbour,  which shall be the only place 
of delivery in the  said district. The  district of the  city of N e n  York shall in- 
clude such pa r t  of the  coasts, ri-i-ers, bays :md harbours of the suit1 State. 
not included in the  district of Sngg Harbour,  iintl Illoreover, the  s e ~ e r a l  t o w ~ l s  
or lunclirig places of New Wintlsor, Xewburgh, Poughkeepsie, Esopus, city o f <  
Hudson, Kinderhook, and Albany, as ports of delivery only;  and a nnval 
officer, collector and surveyor for  t he  district shall l)e appointed, to reside a t  
the city of New York;  also two surveyors, one to rcsitle a t  the city of Albany, 
and the  other a t  the city of Hudson;  and  al l  ships or vessels hound  to, or  from 
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any port of delirery within the  l a s t  named district, shall be obliged to come to, 
and enter o r  clear out a t  the  city of New York. * * * 4 * * * 

SEC. 5. And be i t  further enacted, That  the  duties of t he  respective officers 
to he a p p o i n t d  by r i r tue  of this Act, shall be as follows: At such of t h e  ports 
to which there  shall be appointed a collector, naval ofticer a n 3  surveyor, i t  
shall be the  duty of the  collector t o  receive al l  reports, manifests and  docu- 
ments made o r  exhibited to him by the  master or  commander of a n y  ship or  
vessel, conformably to t h e  regulations prescribed by th is  act,  t o  make  due 
entry and record in books to be kept for  that  purpose, all  such manifests and 
the pacliages, marks and numbers contained there in ;  to receive t h e  entry of 
all ships and vessels, and of all  t h e  goods, wares and merchandise imported 
in such ships o r  vesscls, together wi th  the original invoices thereof:  t o  estimate 
the duties payable thereon, and to  entlorse the  same on each e n t r y ;  t o  receire 
all monies paid for  duties, and to  t ake  all  bonds for  securing the  payment of 
duties: to  grant  nll. permits for t h e  unlading and delivery of goods, t o  employ 
proper persons a s  weighers, p v s e r s ,  measurers ancl inspectors a t  t he  several 
ports n-ithin his district, together n-ith such persons a s  shall be necessary to 
s e r r e  in the  boats which may be prorided for  securing the collection of t h e  
re-renue, to proni le  a t  t he  public expense, and with the  approbation of t he  
principal officer of t he  treasury department, storehouses for  t h e  sa fe  keeping 
of goods, together with such scales, weights and measures as shall be deemed 
necessary, and to perform all other duties which shall he assigned to him by 
law. I t  shall be the  duty of the  naval officer t o  receive copies of all manifests, 
to  estimate and record the  duties on each entry made with t h e  collector, and 
to correct any error  made therein, before a permit to unlade o r  del irer  shall 
he  granted : t o  countersi-gn a11 permits and clearances granted by t h e  collector. 
I t  shall be the duty of the surveyor to superintend and direct a11 inspectors, 
weighers, measurers and gaugers within his district, and the  employment of 
the boats which may be provided for  securing the  collection of the  revenue; 
to go on board ships or  ressels arr iving n-ithin his  district. o r  to put  on board 
one o r  more inspectors, to ascertain by an  hydrometer, wha t  distilled spirits 
shall be of Jamaica proof, rat ing all  distilled spirits which shall be of the 
proof of twenty-four degrees a s  of Jamaica proof, ancl to examine whether 
the goods imported a re  conforn~able to the  entr ies  thereof; and  t h e  said sur-  
~ e y o r s  shall in all  cases be subject to the control of t he  collector and  naval 
oflicer. 

SEC. G. And be i t  fun'hcr enacted, That  ever?/ collector appointed in virtue 
of this  Act, in case of his necessary absence, sickness, or  inability t o  execute 
the d u t i ~ s  of his ofice, nmu appoint n d c p u f ? ~ ,  dul?i authorixd under his hand 
o j ld  scul, to execute and perform on his behalf, all and singular t h e  powers, 
functions and duties of collector of the  district to  which he  the  said principal 
is attached, w h o  shall be answerable for  the  neglect of duty, o r  other  mal- 
conduct of his  said deputy in t he  execution of t he  office. [Italics for  emphasis.] 

This Act did not provida for any central super~isory authority, al- 
though certain of the collector% duties recited in section 5 ,  supra, 
were to be performed "with the approbation of the principal officer 
of the treasury department." One month later the Treasury Depart- 
ment v a s  created. 

Geography has had a p e a t  influence upon legal remedies. I n  the 
early days of the Republic, delays in  communication made it both 
natural and imperative that the enforcement activities and the au- 
thority to prosecute for violations of the revenue laws be placed in 
the locality where the offenses were committed. The field forces 
detected the frauds upon the revenue, reported the violations to the 
district attorneys, and caused suits for the penalties to be commenced. 
The ,4ct of July 31, 1'789, supra, relating to the customs, being t l u  
first statute 01 the National Government proriding for  an organiza- 
tion to collect revenue, contains the typical provisions for  enforce- 
ment of such a law and prosecution of violations. The officers to be 
appointed or employed under the Act are given authority to break 
opq~':~ckil.g,res, lo board vessels, to make searclicls and to seize goods. 



As to the mode of prosecuting and recovering penalties and for- 
feitures, section 36, a t  that  early date, spells out the prosecuting 
function of the collectors : 

SEC. 36. And be it further enacted, That  all penalties accruing by any breach 
of this Sct ,  shall he sued for and recovered with costs of suit, in the name 
of the United States, in any court proper to try the same, b y  the collector of 
the district where the same accrued, and not otherwise, unless in cases of 
penalty relatinq to an officer of the customs; ancl such collector shall be, and 
hereby is nuthorize~l ant1 directed to sue for and prosecute the s ~ m e  to effect, 
ancl to distribute and pay the sum recovered, after  first deducting all neces- 
sary  costs aucl charges, according to law. * '" (1 Stat., 47.) [Italics for 
emphasis.] 

Any private citizen could also assist the sovereign in the enforce- 
ment of the lam by making information of violations to the district 
attorneys, and through guz tam proceeclings co-cdcl take a hand in 
convicting and punishing the guilty. As later appears, the situation 
in these respects tvas the  same in both customs ancl internal revenue. 

A n  Act to  establish the  Treasury Department, approved September 
2, 1789 (1 Stat., 65), enacted that there shall be a "Department of 
Treasury" in  which shall be the following officers, n a i n e l ~  : n. Secre- 
tary of the Treasury, to  be deemed head of the department; a Comp- 
troller, an  Auditor, a Treasurer, a Register., and an assistant to the 
Secretary of the Treasury, which assistant shall be appointed by the 
said Secretary. The duties prescribed for these officials contain the 
origins of the internal revenue service. This was long before the 
creation in 1862 of the  office of the Commissioner of Internal Reve- 
nue. The  cluties of the Secretary, the Comptroller, and the Auditor 
relate in par t  to revenue matters. 

To summarize the language of the statute, i t  was the duty of the 
Secretary to  digest and prepare plans for the improvement and 
management of the revenue; to  prepare and report estimates of the 
public revenue ; to superintend the collection of the revenue; to de- 
cide on the forms of keeping and stating accounts and making 
~ e t u r n s ;  and generally to  perform all such services relative to  the 
finances as he  shall be directed to perform. These duties have ob- 
tained in  practically the same verbiage to this day. (Vniteci States 
Code, title 5 ,  section 242.) 

The  duties of the Comptroller were,, as  they seem to relate to 
the revenue, to' superintend the adjustment ancl preservation of the 
public accounts; to examine all accounts settled by the Auditor, and 
certify the bslances arising thereon to the Register; to report to 
the Secretary the official forms of a11 papers to be issued i n  the 
different offices for  collecting. the public revenue, and the manner 
and form of keeping and stating the  accounts of the several persons 
employed therein. The  statute further providecl : 

H e  shall moreover provide for the regular and punctual payment of  all 
monies which may be collected, and shall direct prosecutiops for all delin- 
quencies of officers of the revenue, and for debts that  are, or shall b e  due to 
the United States. 

It was the duty of the Auditor to  receive d l  public accounts, andc 
after examination to certify the balance, and transmit the accounts 
with the vouchers and certificate to the Comptroller for  his decision 
thereon: Provided, Tha t  if any p e m m  whose account shall be so 
audited, be dissatisfied there with, he may within six nzorzt hs appea7 
to the ComptroZZer against such settlenzent. 



The combined duties of the Comptroller and t,he Auditor, as they 
related to the revenue, were the early prototype of the present duties 
of the office of Colnnzissioner of Internal Revenue or the Bureau of 
Internal Revenue. The Comptroller appears to have held whatever 
disciplinary supervision existed over "officers of the revenue" and 
could direct prosecutions for their delinquencies. Accoullts were 
"settled" by the Auditor, and the word "settled" seems to carry the 
connotations of both strict and discretionary conclusions, as i t  does 
today. A dissatisfied taxpayer could within six months appeal to the 
Comptroller "against such settlement." 

The first intcrnaZ revenue statute was enacted March 3, 1'791, but 
before discussing its pro\-isions, i t  is advisable to complete the reve- 
nue organization a t  the seat of the Sational GOT-ernment by analyz- 
ing the Act of May 8,1792. 

The Act of May S, 1792 (1 Stat., 279), being an Act making altera- 
tions in the ~ r e ' a s u ~ y  Department, did sereral interesting things. 
The implications of its prorisions, -\~llich can only be surmised a t  
this late cintJe, may best be d rawl  after quoting certain provisions of 
the statute : 

SEC. 6. And b e  it further mtacted, That  the Secretary of the  Treasury shall 
direct the superintendence of the collection of t h e  duties on impost and tonnage 
a s  h e  shall judge best. That  the present ofice of assistant to t h e  Secretary of 
the Treasurx, he abolished, and tha t  instead thereof there be a n  officer. in the  
department of t h e  treasury, to be denominated Con~~?t i . s s iune~ o f  the  Revcnue, 
who shall be charged with superintending, under the  direction of t h e  head of 
the  department, t he  collection of t h e  other revenues of the United States, and 
shall execute such other serrices, being confolm~ahle to  the constitution of the 
department, a s  shall be directed by the  Secretary of the  Treasury. Tha t  the  
compensation of the  said commissioner shall be a salary of one thousand nine 
hundred dollars per annurq. [Italics for emphasis.] 

SEC. 7. And be it ful-ther m~ucted, That  in every case of a n  account or  claim 
not finally adjusted, upon which the  present comptroller of the  treasury, a s  
auditor, may have decided, it shal l  he the  duty  of t he  commis~ioner of the  
revenue, and  of t he  auditor of t h e  treasury, finally to adjust the  same, and 
in case of disagreement hetween t h e  said commissioner and aud i to r ,  the  deci- 
sion of the at torney general shall be  final. 

It d l  be remembered that the Act of July 31, 1789, supra, estab- 
lishing the organization for collecting the duties on imports and ton- 
nages, antedated the &4ct of September 2, 1789, supra, establishing 
the Treasury Department and creating the office of Secretary. By  
the latter Act the Secretary was given poyer "to superintend the 
collection of the reveme," but apparently the r o r d  '5-e~-enue" was 
not definite enough to satisfy t,he collectors of customs duties. The 
ambiguity mas settled in  the Act of May 8, 1792, by expressly pro- 
viding that  ihe Secretary shall direct the superintendence of the 
collection of the duties on impost and tonnage as he shaZZ judge best. 
7Ve have seen that  the Act of September 2, 1789, also created the 
office of "an assistant to the Secretary of the Treasury, which assist- 
ant shall be appointed by the said Secretary." The duties of the 
assistant were not specified except i n  case of a racancy in  the office 
of Secretary. By that Act the duties of the  Coniptroller and Auditor 
made of them the principal operating revenue officials a t  the seat 
of the Kational Government. However, the assistant must have 
gradually exercised the Secretary's porrers of superintendence over 
the revenue. As section 7,  Act of May 8, 1792, above quoted, plainly 
reveals. the then present Comptroller had shortly before been the 
~ u d i t o k ,  rrhich p;actically disrjualified him as tire official to hear 



the statutory appeals from his settlelnents xhi le  Auditor. The  Act 
of &fay 8, 1792, abolished the office of Assistant to the Secretary, 
and put  in its place an officer to be denorriinatecl "Cornmissioner of 
the Revenue." This  was the progenitor of the present Commissioner 
of Internal Eevenue. H e  was charged with su;oe&nterzding, under 
the &irection of the Secretary, the collection of the "other revenues," 
meaning the revenues other than cluties on impost and tonnage. 
Since the Secretary now had statutory authority to superintend cus- 
toms "as he shall judge best," i t  is  not improbable that  he assigned 
such cluties also to the Commissioner of the Ilevenue.1 In  revenue 
matters he was the superior of the Comptroller ant1 the L l ~ ~ ( l i t o r .  

I n  the beginning, matters of detail in revenue aclministration were 
1~anclled by corresponclence and circulars over the Secretary's signa- 
ture. 'I'o illustrate, a pllotostat of 5 Treasury I)ep:wt~uellt circ~11:tr 
is here included. 

i.!' trnuld bc o f  t,cc in r r p r d  to ttic Return of crporta, w h ~ t h  i6tranfmlttcd qr;ar!crly 
to r51r Officc by thr t:!,llr:kr,r\, I (  :hr cxl,ortcd ,irticler wcrc unifurmly a r r l n ~ c d  I ~ I  alpliabct~c ordrr. 

\ V ~ I  A vicw tc rltir. I cnclole you a form of iuch all alphxbaical  r r n n p n c n c ,  nr;d 

rcqttrR that for rhc f u r t ~ ~ c  yuu ~ 1 1 1  havc tiic arridcn of experts  infcrtcd in thc f ~ i d  Kcturn, a;;rccaSly to 

tha t  form; cxprcfh;; titc d~ffcrrnt quaot;tics of each article as  thcrcin prcfcritrd. In a l l d r c r  rci1x6i. t l ~ c  
fwrn of the Krrurn or Expnrta w11l rcmnin as i~rrctofore. 

I )IWC to dcfirc that you will furnifh me with a monthly abRraa of all Liccnfcr u!~ic 11 
Ittall he pan:cd tri coatling and fifhing rcfTclr in your dillti&, to be fwwardcd aftcr t l ~ c  c r p i n t ~ o n  o f  c \ c ~  
~nnntli. Tllc ~i in rx rd  Fwm will hcrr  the prticularr to be ir~krtcd. It is of co~rrfc not rrquirrd that copicn 
or dup1icatc.r o f  L~cLr~f t r  flrvuid tx tnnfmittrd to t h e  TmafurY, as  has h c n  donc In lomc ilrEa:)cts 

A diKcrcnce of opinion bctwcen tlir Colfcfiors and Supcrr:fun ha1 otctintd in rtprcf 
to tirc fcvcnth Critmn o i thc  A& "concming thc Ihtict on Spirira ddliltcd within thc United Statrr. f(c." 
T h e  tme c o n : h i t ~ o n  is, rhnt the abarcmcnt of two per ccnt. for lcnkagc, ir to be made, on tccurinU the 
Duty a t  t i ~ c  end of thc qunttcr from the whole quantity diffilid during the prccding thmc months-~nd 

f aportation, the Dnwbackr on diR;Llrd S p i t s  be adjetted with an 
cgc to i h 3  allowance. 

o on th t  3 5 t h  or more proprl~  the 36th &€tion of the CoUcAioa 

Lzw, whcther m t a k t  is ro be emfidcrrd = m t h i a  rht mewing of that ScAioa. K zm d epiaion, it k, 
a d  tfwt t k d o w a n c c  of two pr cmt. falt.ksgc m~ght to h extended t o  t k  4ck. 



The customs organiz:ttion Ims been continuous both as to existence 
and general character of m-ork. The Internal Revenue had a checkered 
early career, ~narlied by restricted operations and long lapses, with 
occasional periods of intense activity. It was not until the sixteenth 
amendment to the United States Constitution, and the broad enabling 
Acts thereunder, that the Internal Revenue organization assumed 
its present form and proininent position in  the fiscal affairs. Now 
we ret.urn to the early enactments. 

THE FIRST I S T E R S A L  REVENUE ACT 

Alexander I-Iamil ton, Secretary of the Treasury, made his f amous 
LLReport on Public Credit'' on January 9, 1790. Hamilton's greztest 
service to his countrymen was the firm establishment of public credit 
as regards the new Kational Gorernment. One of the means used 
by him to accomplish his purpose rrns a system of rerenue by which 
the duties on importations of foreign luxuries were increased, and 
supplemented by internal duties on spirits distilled within the 
United States from either foreign or  domestic materials. Secretary 
IIxmilton dryly remarked tha t  the chief outlines of the plan xere 
not original, "but i t  is no ill recommendation of i t  that  i t  has been 
tried n-1t11 success." (Reports of the Secretny of the Treasury, 1-01- 
ume 1, page 28, seq.) The first resort by the Xational Go-rernment 
to infernal taxation TTX, therefore, occasioned by the exigencies of 
the public credit. 

The first internal rerenue statute of the United States Gorernlnent 
laid duties upon spirits distilled ~ ~ i t h i n  the United States. (Act of 
March 3, 1791, 1 Stat., 199, 202.) The United States was divided 
into 14 districts, each consisting of one State, but subject to altera- 
tions by the President from time to time, which districts were sub- 
d i ~ i d e d  into surveys of inspection. The President x a s  authorized 
to appoint, with the a d ~ i c e  and consent of the Senate, a supervisor 
to each districl, and as many inspectors to emh surztey therein as he 
shall judge necessary, p7acing the  latter under the direction of the 
fornzer. The "superrisor of the revenue" was a fiscal officer and bore 
a striking resen~blance to the present collector of internal revenue. 
The duties laid on spirits distilled within the United States \;rere 
collected "under the management of the supervisors of the revenue" 
(section 3 6) . 

It was further provided that the duties on spirits distilled within 
the United States shall be paid or secured pre~ious  to the removal 
thereof from the distilleries a t  which they are made. The supervisor 
of each district T T ~ S  required to appoint "proper officers" to attend 
to distilleries r i th in  the district (section 18). 

The same Act of March 3, 1791, by section 21, laid a duty upon 
private stills employed in distilling spirits from materials of the 
growth or production of the United States, in any other place than 
a city, t o ~ n ,  or village. The duties on stills were also "collected 
under the management of the supervisor i n  each district," who ap- 
pointe,d and assigned proper officers for the surreys of the stills and 
the admeasurcment thereof, and the collectiort of the duties thereon 
(section 23). These "proper officers" attending to the distilleries and 
the private stills came to be called ''collectors of revenue" since they 
physicall collected the taxes. For  example, in the Act of June 5, 
1'79-2: (1 i! tat., 379), section 13 authorizes the President to make ad- 
ditional allowances "to the inspectors and collectors of revenue." 



These 6Lcollectors of revenue" mere subordinate to  the supervisors 
and the inspectors. Section 12 of the same Act states that  it shall 
be lawful for  supervisors and inspectors of the  revenue, a t  their 
own expense, l o  appoint "deputies7' to aid them in the execution of 
their duties, in cases of occasional and necessary absence, or  of sick- 
ness, and n o t  otherzoise. This  is probably the first place where the 
word "deputy" is used i n  connection ~ i t h  internal revenue. This 
"cleputy," however, seems more in  the nature of a first assistant than 
n "collector of revenue." 

The  second internal revenue tax was imposed by the Act of June  
5: 1794,l which laid "duties" upon carriages f o r  the conveyance of 
persons. Section 2 of the Act proviclecl that these duties shall be 
collectecl and accountecl for  by and uncler the immediate clirection 
of the supervisors and inspectom of the re.venue, and otfier oficers 
of k p e c t i a n ,  subject to the superintendence, control, and direction 
of the Department of the Treasury, accorcling to  the authorities and 
duties of the respective officers thereof. ( 1  Stat., 373.) The  duty on 
carriages was continued by the Act of May 28, 1'796 ( 1  Stat., 4'78), 
which provided (section 3) tha t  said duties shall be collected and 
accounfecl for  by 'and under the immediate direction "of the super- 
visors and inspectors of the recenue, and other officers of i w p e c t i m ;  
subject to the superintenclence, control, and direction of the Depart- 
ment of the Treasury, according to  the authorities and duties of the 
respective officers thereof." [Italics for  emphasis.] (The  office of 
Commissioner of the Revenue had been established four years previ- 
ously.) Sectian 7 of the  Act of May 28,1796 ( 1  Stat., 480), provides 
for a penalty for noncompliance with the Act. The  taxpayer shall 
pay on personal application and demand LLby the proper officer of 
inspection" the cluties imposed by the Act with a further sum of 
25 per cent "for the benefit of such officer." This "proper officer of 
inspection" is collectively alluded to  in the Act of July 11, 1798 
j 1 Stat., 503), as "the collectors of the revenue." They were clearly 
subordinate to the supervisors of the revenue and to the inspectors 
of surveys, and undoubteclly acquired over the years the operating 
1mme of collectors from the physical nature of their job. 

The  Act of Mny 28, 1796, also contains an  interesting system of 
appeals which is quoted in full : 

SEC. 7. * * * Procided nevertheless, That if any person of whom such 
application and demand shall be made, shall forthwith present to such officer 
of inspection, a full and exact description, of the carriage or carriages, on 
which the duties demanded shall have accrued, with a statement of the cause, 
matter or thing, whereby an entire esemption from duty is claimed, or  whereby 
a right is claimed uncler this Act, to a remission of a part of the sum de- 
manded, such description and statement being first subscribed 2nd verifiecl on 
oath or affirmation, before some competent magistrate, by the  person, by or 
for whom the  same shall be presented; then and in such case, the officer of 
inspection shall receive such description and statement, and shall, furthermore, 
forbear to collect the duties and sum demanded. 

SEC. 8. And be i t  further enacted, That the officers of inspection, who shall 
receive the statements and allegations of persons claiming either an entire 
esemption, or a remission of any part of any duty, or  sum demanded under 
authority, derived from this Act, w h k h  may be presented to them, in manner 
and form before prescribed, shall forthwith transmit the  same to  the  super- 
visors of their respective districts, for their consideration and decision, with 
such proofs and evidence in relation thereto, a s  they shall judge proper. And 
the supervisors shall forthwith, on receiving the  statements and allegations 

'The constitutionality of the  carriage t a r  was upheld in  IIyl ton v. Uttited Btatea 
(1796) ( 3  Dallas, 171). 



before mentioned, with the proofs and evidence accompanying the same, de- 
cide thereon, according to the true intent and meaning of this Act. 

SEC. 9. And be it further enacted, That the decisions of the supervisors in 
the cases referred to them, in manner before prescribed, shall be forthwith 
communicated to the officers of inspection, whom the same may concern; and 
such decisions shall be final and conclusire, when rendered against the demand 
of any officer of inspection, for any duties imposed by this Act: And in cases, 
where the said supervisors shall decide, that  the duties in question, or any 
part thereof, a r e  justly payable according to this Act, the proper officer of in- 
spection shall forthwith collect the  same, hy distress and sale of the goods and 
chattels of the persons charged with such duties: I'I-ovided szece~theless, that 
any person aggrieved by the decision of a super\-isor, may, within two months, 
by application in n-riting to such supervisor, require that the statements and 
proofs, on which such decision was founded, be transmitted to the Secretary of 
the Treasury, who shall hare  power to determine thereon, and if he judge 
proper, to direct the duty or duties, which shall ha re  been collected in conse- 
quence of such decision, to be returned; and if any such person shall be ag- 
griered by the decis~on of the Secretary of the Treasurj-, he shall be allowed, 
within four months, to institute a suit in the proper district court of the United 
States, against the supervisor of the district, for the  recovery of any duties 
collected in pursuance of any decision rendered in manner aforesaid; but the 
parties maintaining such suits shall, in all such cases, be confined to the as- 
signment and proof of such facts and matters, as may hare  been pre~iouslg 
stated to the said superrisors, in manner before prorided. 

Presumably it, was the Cornmissioner of the Revenue who functioned 
on these appeals to the Se~ret~ary. 

The Act of June 5, 1794 (1 Stat., 376)) laid duties upon the issu- 
ance of licenses to retail dealers in ~ i n e s  and in foreign distilled 
spirit.uous liquors. Here a,gain the license' mas granted, and the $5 
duty on each license was collected by the supervisors of the revenue. 

Similarly, a tax on snuff manufactured for sale within the United 
States and on sugar refined within the United States (Act of June 
5, 1794, 1 Stat., 384), and a tax on property sold a t  auction (Act 
of June 9, 1794, 1 Stat., 397), were enforced by the same adminis- 
trative mac.hinery above discussed. Section 6 of the Act of June 9, 
1794, says : 

SEC. 6. And be i t  further enacted, That the accounts to be rendered and the 
duties to be, from time to time, paid as  aforesaid, by any auctioneer, shall be 
rendered and paid to the inspector of the rerenue within whose survey such 
auctioneer shall exercise his said trade or business, or to his deputy duly ap- 
pointed under his hand and seal, * " * 
The auctioneer appears to ha\-e been our first witl~holding agent. He  
was ordered to re.tain from the proceeds of sales, the duties payable 
on estates and goods sold by him at auction (section 5) .  And by 
section 9 he was allowed a "conin~ission" of 1 per cent on all duties 
retained and paid over, "for his trouble in and about the same." 

The first stamp tax n.as levied by ,4ct of July 6, 1797 (1 Stat., 
537). It was an  Act laying duties on stamped vellum, parchment 
and paper. It is noted in these early Acts that the word "tax" is 
rarely used. The word comnlonly used is "duty" or "duties." These 
duties were to be collected and accounted for, by and under the im- 
mediate direction and management of the supervisors and inspectors 
of the revenue, and other officers of inspection, subject to the superin- 
tendence, control, and direction of the Treasury Department, accord- 
ing to the respective authorities and duties of the officers thereof 
(section 9) .  (See also Act of A u p s t  2, 1813, 3 Stat., '77, section 3.) 

The stamp tax mas more difficult to administer from the stand- 
point of the field forces. Centralized action was necessary. The 
statute itself required the action of the Secretary in numerous par- 



titulars. By section 2 the Secretary may agree with banks to an 
annual composition of such stamp duty on bank notes, of 1 per cent 
on annual dividencls made by the banks to their stoclrholders. By secz 
tion 10, the Secretary was required to  provide so many marks and 
stamps differing from each other as shall correspond with the several 
rates of duty. He must publicize them in a certain manner. The 
stamp duty, a t  lemt in the beginning, necessitated centralized con- 
trol, and for the first time in an  internal revenue matter me find 
the revenue statute itself (section 16) enjoining the field forces as 
follows : 

SEC. 16. And be it fur ther  enacted, That the said supervisors of the revenue, 
officers and other persons to be employed by them, shall, from time to time, for 
the better execution of their several duties and trusts, observe and execute 
such directions as they respectively shall, from time to time, receive from the 
department of the treasury ; which department shall take care that  the several 
parts of the United States shall, from time to time, be sufficiently furnished 
with vellum, parchment and paper, stamped or marked as  aforesaid, so that  
the citizens thereof may have i t  in their election to buy the  same of the officers 
or persons to be employed in and about the  execution of this act, a t  the usual 
or most common rates above the  said duty, or to bring their own vellum, parch- 
ment or paper, to be marked or  stamped as  aforesaid. 

See section 10, Act of August 2, 1813 (3  Stat.., 77, 80). The com- 
mencement of these stamp duties mas postponed for six months by 
Act of December 15, 179'7 (1 Stat., 536), and -amended by Act of 
March 19,1798 (1 Stat., 545). 

I n  the Appropriation Act of March 19, 1798 (1 Stat., 542), there 
are items under the Treasury Department for Secretary, Comp- 
troller, Treasurer, Auditor, and Commissioner of the Revenue. The 
item concerning the latter reads : 

For compensation to the Commissioner of the Revenue, clerks and persons 
employed in his office, five thousand five hundred and twenty-five dollars. 

For expenses of stationery, printing and all other contingent expenses in the 
, office of the Commissioner of the Revenue, four hundred dollars. 

The difficulties connected with the stamp duty are further indicated 
by another item appropriating $9,000 "for the purchase of presses, 
the enpaving of dies, and other expenses incident to the preparations 
made and to be made," for executing said Act. 

This brings us to the first direct tax laid by the Federal Govern- 
ment. Preliminary thereto mas the Act of July 9,1798 (1 Stat., 580), 
providing for  the valuation of lands and dwelling houses, and the 
enumeration of s1aves.l 

A direct tax within the Gnited States of two millions of dollars 
was laid by the Act of Ju ly  14, 1'798 (1 Stat., 597). The tax mas 
apportionecl to the States in specified amounts. By section 2 the 
said tax shall be collected by "the supervisors, irzspectors, and col- 
Zectors of the internal revenue of the United States, under the direc- 
tion of the Secretary of the Treasury, and p~zrsumt to such regula- 

I n  this Act there appears a new revenue official called "surveyor of the revenue." 
His duties are unique and relate only to the direct tau. He is  a subordinate of the 
supervisor and the  inspector and is deputized by them. His duties were to receive and 
preserve the records of the lists, valuations, and enumerations mentioned in  the Ac t ;  
enumerate the slaves; and also to compute the taxes due by each individual. (1 Stat., 
580, sections 24, 25, 26, and 27.) He should not be confused with any other revenue 
employee. He  was a glorified custodian and clerk and left  no imprint upon revenue 
history. (See also 2 Stat.,  311.) 



tions as he shall establish." It vas assessed upon dwelling houses, 
lands, and slaves according to the valuations and enumerations to 
be made under the Act of July 9, 1798, above mentioned. The asess- 
ments were made by the supervisors of the several districts, pursu- 
ant to instructions from the Secretary, whicll instructions the Secre 
tary was required to issue to each supervisor so soon as the valuations 
and enumera(;ions \-rere completed in the State to which the super- 
visor belongs. (See also 2 Stat., 312). The provisions for actual 
collection of this t,ax are prophetic of things to come. The statute 
provides : 

SEC. 4. And be i t  fu~ther macted, That the said supervisors shall be, and 
hereby are  authorized and required to appoint such and so many suitable 
persons in each assessment district within their respective districts, as may be 
necessary for collecting the  said tax, and shall assign to them, respectively, 
their collection districts therein; which persons shall be collectors within their 
respective collection districts, and shaII colIect the said t ax  under the direc- 
tion of the supervisors respectively, and according to the  regulations and 
provisions contained in this Act, o r  to  be established pursuant thereto. 

These "suitable persons" or L'collectors" within their LLcollection dis- 
tricts" a.ppear to have been born of the practical necessities of the 
direct tax. They seem to be of the same type as the collectors of the 
revenue previously employed in collecting the carriage tax and other 
internal levies. The direct tax, being so widespread, required a large 
number of local collectors who were close to the grass roots, and 
with powers suited to the occasion. The L'collectors" of the direct 
tax were not only appointed but could be dismissed by the super- 
visor (section 17). They -ere bonded officers (section 7). I f  such 
taxes were not paid upon demand, or within 20 days thereafter, it 
shall be lawful for such collector to proceed to collect the said taxes, 
by distress and sale of the goods of the delinquent persons, "with a 
commission of 8 per centum upon the said taxes, to and for the use 
of such collector" (sections 9 and 11). H e  also had power "to sell 
at public sale" a d ~ e l l i n g  house or land to satisfy such taxes, sub- 
ject to power of redemption -\T-ithin two years (section 13). His 
manner of accounting for taxes collected was provided for, and such 
sums constituted a lien upon the real estate of hiniself and his sure- 
ties (section 16) .  (See Act of March 3, 1804, 2 Stat., 262.) All in 
all, he bears a striking resemblance to the modern deputy collector, 
except he exercised the statut,ory power of distraint and sale in his 
own right and not by derivation. The supervisor was practically the 
modern collector. The inspector was an intermediate "fifth wheel" 
who will be eliminated in time. 

I n  the Act laying the direct tax, as well as previous revenue 
statutes, the office of Commissioner of the Revenue is never men- 
tioned by name. If  any revenue office at  the seat of the National 
Government 9s mentioned, it is the Secretary. The Commissioner's 
office grew very slowly. In the Appropriation Act of March 3, 1801 
(2 Stat., 11'7,118), the amount allotted for compensation to the Com- 
niissioner of the Revenue, clerks, and other persons employed in his 

was $6,253.06; and for expense of stationery, printing, etc., 
$900. 



The Reports on the Finance by Secretary Albert Gallatin, dated 
December 18, 1801, and December 16, 1802, disclose a very healthy 
condition of the Treasury. Even with the repeal of all the internal 
duties accomplished, by the Act of April 6, 1802, Secretary Gallatin 
states that so long as the United States shall not be affected by any 
unforeseen calamity, and whilst the public expenditures shall be 
kept within their present limits, "there does not appear any neces- 
sity for increasing the public revenues." (Reports of the Secretary 
of the Treasury, volume 1, page 256.) 

AN ACT TO REPEAL THE INTERNAL TAXES 

All internal taxes mere repealed from and after June 30, 1802, by 
"An Act to repeal the Internal Taxes," approved April 6, 1802 (2  
Stat., 148). Section 2 of the Act. deals with the abolition of the 
various revenue offices involved. The office of superintendent of 
stamps (created by Act of April 23, 1800, 2 Stat., 40) was discon- 
tinued after April 30, 1802, after which day the Carnmissimr of 
the Bevenue shall perform those duties. 

The office gf "collectors of the internal duties" shall continue in 
each "collection district7, mtiZ the collection of the duties incurred 
before and on June 30, 1808, shall be completed in such district, 
unlss  sooner discontinued by the President. 

The office of "supervisor" shall continue in each State or district, 
wntil the collection of the duties incurred, together with the collec- 
tion of the direct tax, shall have been completed in his district, un- 
less sooner discontinued by the President; in mhich case the collec- 
tors thereafter employed in the collection of said duties and tax in 
such district shall be appointed and removable by the President 
alone, and shall be immediately accountable to the Treasury Depart- 
ment, under regulations established by the Secretary. (See 2 Stat., 
243,244; 2 Stat., 312; 2 Stat., 316.) 

For promoting the collection of said duties or tau incurred mhich 
may be outstanding after June 30, 1802, the President was em- 
powared to make such allowance as he may think proper, "in addi- 
tion to that now allowed by law to any of the collectors of the said 
duties and tax,?' but not to exceed a certain per cent. 

The office of Commissioner of the Revenue shall be discontinued 
whenever the collection of the duties and tax incurred shall be com- 
pleted, unless sooner discontinued by the President, in mhich case 
?he immediate superintendence of the collection of such parts of 
the said duties and taxes as may then remain outstanding shall be 
placed in such officer of the Treasury Department as the Secretary, 
for the time being, may designate." (2 Stat., 149.) Such officer seems 
to have been the Comptroller. (See 3 Stat., 39.) 

No specific provision was made for the discontinuance of the offices 
of 'Linspectors of the internal revenue," unless i t  be considered that 
their. jobs ceased when the %upervisor" was discontinued and no 
further provision made concerning them. Section 5 alludes to certain 
inspectors of the internal revenues, "whose offices have been sup- 
pressed by the President." I t  has been previously observed that the 
office of "inspector" was rapidly becoming useless in view of the ex- 
panding duties and strategic position of the "collectors." 



The exact date when the President concluded that the office of 
Commissioner of the Revenue was no longer needed is not known. 
According to the Secretary's Report on the Finances, December 16, 
1802, the uncollected arrears of the direct tax alone was estimated 
at $400,000. In the next Report on the Finances, October 25, 1803, 
the Secretary estimated the arrears of the direct tax at  $250,000. The 
Commissioner of the Revenue continues in the Appropriation Act 
of March 2, 1803 (2 Stat., 211). In  the Appropriation Act of Feb- 
ruary 20,1804 (2 Stat., 250), he is not listed. 

Thus closes the first period in the history of the internal revenue. 
The people of the United States enjoyed a vacation from such taxa- 
tion for about 11 years, from July, 1802, until July, 1813. 



PERIOD, 1813-1817 

The second resort to internal taxation was occasioned by the 
effects of the War of 1812. I n  July and August, 1813, in quick suc- 
cession, came a series of revenue measures hying new internal taxes 
and setting up the administrative machinery for their enforcemmt. 
The first such enactment mas the Act of July 22, 1813 (3 Stat., 22), 
which dealt with matters of organization and procedure. It provided 
that for the purpose of assessing and collecting direct taxes and 
internal duties there are established "collection districts." One "col- 
lector" and one "principal assessor" shall be appointed for each of 
said "collection districts," who shall be a respectable freeholder and 
reside within the same (section 2). Each principal assessor shall 
divide his "district" into a convenient number of "assessment dis- 
tricts," within each of which he shall appoint one respectable free- 
holder to be an "assistant assessor." The Secretary of the Treasury 
was authorized to reduce the number of assessment districts (sec- 
tion 3). 

The Secretary of the Treasury slmll establish regulations suitable 
and necessary for carrying the Act into effect, which regulations 
shall be binding on each assessor. The Secretary shall also frame 
instructions for said assessors, pursuant to which instructions, when- 
ever a direct tax shall be laid, the principal assessors shall cause 
the several assistant assessors in the districts to inquire after the 
objects of taxation (section 4). The authority of the Secretary was 
to establish regulations and frame instructions, not to cleclcle cases. 

The respective assistmat assessors shall immediately after being 
required so to do by the principaZ assessors, proceed through every 
part of their respective districts, and require a11 persons liable to the 
direct tax "to deliver written lists" of the taxable objects, which lists 
shall be macle in such manner as may be directed by the p r i n h p d  
assessor (section 6 ) .  If  any person has not prepared a written list, 
the assistant assessor shall make the list upon the information of the 
person to be taxed (section 7 ) .  Where a person is absent from his 
residence, upon giving written notice, the assessor may enter upon 
the premises and, according to the best information he can obtain, 
make his own list with his own valuations. 

The assistant assessors after collecting the lists shall proceed to 
arrange them, making two general lists, one for residents and one 
for nonresidents, together with the value and assessment of the 
objects liable tc tax (section 13). 

During a period after public notification by the principal assessoy 
where the said lists, valuations, and enumerations may be seen, ap- 
peals will be received and detewnined by him (the principal asses- 
sor). The prirzcipal assessors were "authorized to receive, hear, 
and determine, in a summary way, according to law and right, upon 
any and all appeals" against the proceedings of the assistant asses- 



sors; provided, that the question to be determined by the principal 
assessor on an appeal respecting the valuation of property shall be 
whether the valuation complained of be in  just relation or proportion 
to other valuations in the same assessment district. A11 appeals to 
principal assessors were in writing; specified the cause, matter, or 
thing respecling. which a decision was requested; and stated the 
ground or principle of inequality or error. The prkc ipd  assessor 
had power to reexamine and equalize the aaluations as shall appear 
jwt  and equitable, but no valuation could be increased by him with- 
out previous notice (section 14). 

Imnediately after hearing appeals, and adjusting and equalizing 
the valuations, the principal assessors made out lists containing the 
sunis payable wcording to the asswments upon every object of tam- 
tion within their respective districts, so as to raise the quota of the 
direct tax (section 16). Each coZ2ector was furnished by the pimipd 
assessors with one or more of these lists, signed and certified by such 
assessor. 

Each collector mas authorized to appoint, by an instrument in 
~ ~ r i t i n g  under his hand and seal, as many deputies as he may think 
proper, assigning to each such deputy such portion of his collection 
district as he may think proper; also to revoke the powers of any 
deputy giving public notice thereof. Each such deputy shall have 
like authority in every respect to collect the tax assessed within the 
portion of the district assigned to him, which is vested in the col- 
lector; but each collector was responsible to the United States and to 
individuals for all moneys and for any act done by any of his depu- 
ties whilst acting as such. The collector could himself, if he chose, 
collect the whole or any part of the tax assessed and payable in his 
district (section 20). Upon receiving. his collection list, each collec- 
tor, or his d3puties, gave public notlce of the times and places a t  
which he or they would attend to receive the taxes; and if not then 
paid, or within 20 days thereafter, they could proceed to collect 
by distraint and sale, with a cominission of 8 per cent for the use of 
the collector (section 21). Reniedy against a collector delinquent 
in collecting taxes or rendering his account with the Treasury 
Department vas initiated by the Comptroller of the Treasury. The 
Comptroller had disciplinary control over the fiscal officers of the 
revenue. 

The Act of July 22, 1813, the provisions of which have been 
roughly hereinabove abstracted, was an administrative measure, and 
erected a good organization for the assessment and collection of 
direct taxes and internal duties. The Secretary held general powers 
of superintendence. His authority was to establish regulations and 
frame instructions. He could ask for resipations. He could com- 
mand obedience to his regulations and franie instructions in the 
work, but he had no statutory authority to determine specific cases. 
The collector mas simply a fiscal agent, collecting the taxes shown on 
the lists delivered to him by the principal assessor. Aside from the 
effect of the classified civil service, the appointment and the duties of 
the deputy collector appear to be in general what they were a hun- 
dred years later. The heavy work of determinin~ tax liability fell to 
the assistafit assessors. On appeal, the reexamining and redetermin- 
ing authority existed in the ;D.ri?zcipaZ assessor, who appeared to have 
the final word in specific cases. 



Two days after the organization just described was put on the 
statute books, the office of the Commissioner of the Revenue was re 
established by the Act of July 24, 1813 (3 Stat., 39). When the 
statute grants the Secretary power to superintend the collection of 
revenue, what is meant? Along mith his other duties, the Secretary 
could not personally do all things required of a central office in super- 
vising ;tn expanding revenue system. Hence it is natural to  create an 
office of Commissioner of the Eevenue. The statement of the duties 
of ths reestablished office affords some indication of the activities in 
the Secretary's office, which mtLy broadly be described as the superin- 
tendence of the collection of the revenue. The statute provides: 

That for superintending the collection of the direct tax and internal duties, 
laid by the authority of the United States, there shall be an officer in the 
Department of the Treasury, to be denominated commissioner of the revenue, 
who shall be charged, under the direction of the head of the Department, with 
preparing all the forms necessary for the assessors and coPlectors of the tax 
and duties aforesaid; with preparing, signing, and distributing all the licenses 
required by any lam imposing any of the duties aforesaid; and mith the 
superintendence generally, of all the officers employed in assessing and col- 
lecting the said tax and duties. 

SEC. 2. And be i t  further enacted, That the said commissioner of the 
revenue shall likewise superintend the collection of the residue of the former 
direct tax and internal duties which mag be still outstanding, and shall also 
execute the services with respect to lighthouses and other objects which were 
usually performed by the former commissioners 'of the revenue. 

SEC. 3. And be it  further enacted, That it shall be lawful for the Secretary of 
the Treasury to place also the collection of the duties on imposts and tonnage 
under the superintendence of the said commissioner of the revenue, if ,  in his 
opinion, the public service will be promoted by transferring that duty from 
the comptroller to the said commissioner. 

SEC. 4. And be it further enacted, That the compensation of the said com- 
missioner of the revenue shall be the same with that of the auditor of the 
Treasury; and that he shall, for the present, be allowed a number of clerks 
whose salaries shall not, in the whole, exceed four thousand dollars a year. 

It is observed that "for superintendhg the collection of the direct 
tax and internal duties," which was the sime statutory authority a s  
the Secretary had over such taxes, the ofice of the Commissione.r of 
the Revenue was created. He woulcl thereafter superintend the col- 
lection of such revenue, "wnder the direction of the Head of the 
Department." 

With the internal administrative organization established, there 
follows in quick succession a series of: internal revenue measures, 
which bear a close resemblance to those imposed during the period 
1789-1802. There were laid duties on sugar refined within the United 
States L(3 Stat., 35) ; on carriages for the conveyance of persons ( 3  
Stat., 40) ; on sales at auction h(3 Stat., 44) ; it direct tau (3 Stat., 
53) ; on licenses to retailers of mine and spirituous liquors (3 Stat., 
12) ; and the stamp duties on instruments of writing (3  Stat., 77). 

Authority of collectors. - The collectors mere authorized to collect 
the duties on refined sugar ( 3  Stat., 35, section 14) and "to prose- 
cute for the recovery of the same." All fines, penalties, and for- 
feitures under the Act could be sued for  in the name of the United 
States or  of the collector. Similar provisions were in the Act hy ing  
duties on licenses to distillers of spirituous liquors ( 3  Stat., 42, sec- 
tion 6) ; on sales at auction (3  Stat., 44, section 10) ; in the Act of 



August 2, 1813 (3  Stat., 72, section 5 ) )  laying duties on licenses to 
retallers of wine, spirituous liquors, and foreign merchandise; by the 

i Stamp Duty Act of August 2, 1813 (3 Stat., '7'7, 80, section 13) ; by 
the Distilled Spirits Act of December 21, 1814 ( 3  Stat., 152, section 
21) ; by the Act of January 18, 1815 (3 Stat., 180, section 21) ; and 
the Act of January 18, 1815 ( 3  Stat., 186, section 24). The authority 
of the collectors to cause suits to be commenced without delay and 
to prosecute for breaches of revenue laws was enlarged in an Act 
approved March 3, 1815 (3  Stat., 239, 242, sections 14 and 21). 

Tha collectors mere authorized to collect tl10 duties on carriages 
(3 Stat., 40). I n  this Act the only reference to the Treasury Depart- 
ment was that the forms of the certificates evidencing payment of 
the tax "shall be prescribed by the Treasury Department." 

The Direct Tax Act of August 2, 1813 (3 Stat., 53), provides that 
said tax shall be assessed and collected in the manner, and by the 
officers to be appointed under the Act of July 22, 1813 (3  Stat., 22), 
the provisions of w l d ~  have already been summarized. The inci- 
dence of the direct tax was stated (3  Stat., 22, section 5) to be that 
whenever a direct tax shall be laid by the authority of the United 
States, the same shall be assessed and laid on the value of all lands, 
lots of pound with their improvements, dwelling houses, and slaves, 
which saveral articles subject to taxation shall be enumerated and 
valued by the respectire assessors at the rate each of them is worth 
in money. Each State  as pern~itted to assume and pay its quota 
into the Unitsd States Treasury, and thereby be entitled to a 15 
per cent discount if paid by a specified date (section 7). 

Under the Act of July 24, 1813 (3 Stat., 42), laying duties on 
licenses to the distillers of spirituous liquors, section 3 provided that 
i t  was the duty of the collectors to grant licenses for distilling, 
which "shall be signed by the Commissioner of the Revenue, and 
countersigned by the collector." This is the first appearance of the 
commissioner of the revenue in a statute laying duties or taxes. 
Similar statutory language providing that the licenses "shall be 
signed by the con~missioner of the revenue" and countersigned by 
the collectors occurs in the Act of Aueust 2. 1813 (3 Stat.. 72). lav- 

I , I  

ing duties on licenses to retailers of -wines; spirituous liquors, aGd 
foreim merchandise. and in the Act of Januarv 18. 1815 (3 Stat.. 
180, 782, section 2) ,' imposing a sales tax. 

" \ , 

THE POWER O F  EXAMINATION 

The collectors granted the licenses to exercise the trade or busi- 
ness of an auctioneer (3 Stat., 44, section 4). Every licensed auc- 
tioneer could retain in his hands such sums as were due upon goods 
sold by him. Another interesting provision made i t  compulsory upon 
auctioneers to keep accurate books, giving the collector the right of 
examination. Section 6 provides in part: 

* * * and to  the end tha t  such accounts may be accurately kept and 
rendered, i t  is hereby made the  duty  of every auctioneer to enter, from day to 
day, as often as  any sale shall be made, in a book, or on a paper to be kept 
by him for that  purpose, the amount and particulars of the  respective sales by 
him made; which book or paper shall a t  all reasonable times, upon request 
made, be submitted for examination to the  collector aforesaid, within whose 
district such auctioneer shall be, on pain of forfeiting, for every refusal 
to comply with such request, the  sum of five hundred dollars. (3 Stat., 46.) 



This was clearly the power of examination. Similarly, under the 
Act of July 24, 1813 ( 3  Stat., 42), laying duties on licenses to dis- 
tillers of spirituous liquors, the collector or  his deputy had authority 
to gain admittance into any distillery "for the purpose of examining 
and measuring the said still or  stills, boiler or boilers." The Act of 
December 21, 1814 ( 3  Stat., 152, 153), went even further. It pro- 
vided that the conditions of the bond to be given by a distiller shall 
contain the following : 

* * * tha t  he  will, from day  to day, enter or cause to be entered, in a 
book to be kept by him for that  purpose, and which shall be open a t  all times, 
between the rising and setting of the sun, for the inspection of the said collector, 
who may take any minutes, memorandums, or transcripts, thereof, the  
number of gallons of spirits distilled, keeping separate accounts of the  spirits 
distilled from foreign and domestic materials; and will render to the said 
collector, on the  first days of January,  April, July and October, in each yearL 
or  within ten days thereafter, a general account in writing, taken from his 
books, of the number of gallons of each kind of spirits distilled for  three 
months preceding said dam,  o r  for  such  ort ti on thereof a s  mag have elapseri 
from the  date of-said entry 'and report t o  t h e  said day mhich shall nest ensue ; 
that  he will a t  the said times deliver to the  said collector the original book of 
entries, mhich book shall be retained by said officer: * * *. 
See also Act of January 18, 1815 ( 3  Stat., 180, section 2).  The au- 
thority for collectors to search and seize for violations of the Sales 
Tax Act of January 18, 1815, was conferred by the Act of March 3, 
1815 ( 3  Stat., 239,241, section 10). 

By the Act of ~ u g k t  2, 1813 ( 3  Stat., 77), there mere laid stamp 
duties on notes of banks, bankers, and certain companies; on notes, 
bonds, and obligations discounted by banks, bankers, and certain 
companies; and on bills of exchange of certain descriptions. This 
Act was similar to the stamp tax levied by Act of July 6, 1797 (1 
Stat., 527), but certain new features appear. Section 4 of the Act 
makes it the duty of the newly created Commissioner of the Reve- 
nue (instead of the Secretary as in the earlier act) t o  cause to be 
provided so many marks and stamps differing from each other as 
shall coi~esponcl with the several rates of duty; also to publicize 
the same. The office of the  Commissioner of the Revenue stamps 
vellum, parchment, or paper transmitted by the collector. The Secre- 
tary of the Treasury, however, by the  statutory lanpage,  retained 
the power to make annual com~osition ameements wlth banks. and 
the auty of furnishing all the h p e r  reqt&ed by the Act. ( ~ c i o r d . ,  
3 Stat., 148.) 

The Act of August 2, 1813 ( 3  Stat., 8 9 ) ,  entitled "An Act making 
further provision for the collection of internal duties, and for  the 
appointment and compensation of assessors," contains several pro- 
visions of historic interest. The commissions allowed collectors for  
the collection of the direct tax and internal duties "shall in no case 
exceed four thousand dollars to any collector" (section 7 ) .  The 
collectors7 bonds were approved by the Comptroller of the Treasury ; 
such a bond was filed in  his office "to be by him put  in suit for the 
benefit of the United States," upon breach of its conditions (section 
4) .  Although the Comptroller was in  charge of the squaring of col- 
lectors' accounts and the institution of criminal actions amlnst col- 
lectors for defalcations, the ordinary contacts mere-be&een the 
collectors and the Commissioner of the Revenue. Section 11 of the 
Act provides that it shall be the duty of the collectors to keep ac- 
curate accounts of the official emoluments and the expenditures, and 
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transmit same annually to the Co~nnlissioner of the Revenue. One 
might suppose that the statute would have required a report of that 
character to be sent to the Comptroller. This leads to the belief 
that as between the Comptroller and collectors, the former stepped , 
in only where action was to be taken on the collector's bond, or some / 
disciplinary action or criminal proceedings instituted for wrong- 
doing. For ordinary administrative purposes, the Commissioner of 
the Revenue directed the collectors. Incidentally, the Appropri+ 
tion Act of March 24, 1814 ( 3  Stat., 106, 10'7), granted as compensa- 
tion to the Comlnissioner of the Revenue, clerks, and persons em- 
ployed in his office, the staggering sum of $9,410. By the Act of 
November 22, 1814 (3  Stat., 146), the Secretary was authorized to 
dssignate a clerk in the office of the Commissioner of the Revenue 
to assist in the signing of licenses issuing from that office; and 
the clerk so designated shall have pomer to sign his own name to 
such licenses. 

Concerning deputy collectors, sectrion 10 of the Act of August 2, 
1813, supra, provides : 

* * * That  each collector shall be authorized to appoint, by an  instru- 
ment or  instruments under his hand, a s  many deputies within his collection 
district, to be by him paid and compensated for their se r~ ices ,  a s  he may deem 
proper, whose acts officially and legally performed shall be a s  valid and arail-  
able in erery respect a s  if performed by the collector himself. 

In  view of the language of section 20 of the basic Act of July 22, 
1813, i t  is not seen why the above-quoted section was inserted in the 
later Act of August 2,1813. 

The Act of April 18, 1814 (3 Stat., 13'7), contained additional 
provisions concerning the collector and his office : 

Sm. 8. * * * That in case of the  sickness or temporary inability of a 
collector to  discharge such of his duties as cannot under existing laws be dis- 
charged by a deputy, they may be derolved by him on a deputy: Provided, In- 
formation thereof be immediately communicated to the  Commissioner of the 
Revenue, and the  same shall be approved by him;  And provided, That the 
responsibility of the  collector, or  his sureties, to the  United States, shall not 
be thereby impaired. 

SEC. 9. * * * That in case a collector shall die, resign, or be removed, 
the deputy in his service, a t  the time immediately preceding, who shall have 
been longest employed by him, may and shall, until a successor is appointed, 
discharge all the  duties of said 'collector. 

Secticn 8, supra, is further proof that the administrative supervision 
over the collectors was entrusted to the Commissioner of the Revenue. 

The Congress was convened, by special call of the President, in 
September, 1814, to replenish an exhausted Treasury and renovate 
the public credit. Internal duties were increased and procedures 
perf e~ted. 

Additional duties were laid on distilled spirits (Act of December 
21, 1814, 3 Stat., 152), and on sales at  auction and on licenses to 
retail wines, spirituous liquors, and foreign merchandise (Act of 
December 23, 1814, 3 Stat., 159). There was also enacted a sales tax, 
levying duties upon certain goods, wares, and merchandise manufac-. 
tured or made f o r  sate within the United States (Act of January 18, 
1815,3 Stat., 180). 

I n  the Act of December 15, 1814 (3 Stat., 148), graduated duties 
on camiages, and the harness used therefor, were placed upon a 
valuation basis. A different procedure was adopted, which made the 
principal assessor the primary det~rminat~or of the tax instead of the 



* * * And it shall be further lawful for the Secretary of the Treasury 
to direct all errors committed in the :messment, valuat ion. a n d  tns lists, or in 
collection thereof, heretofore or hereafter made in the valuation, assessment, 
and t a x  lists of the direct tax,  laid by virtue of the said -4ct of Congress en- 
titled "An Act to  lay and collect a direct t ax  within the United States," and 
also, all such errors as  may from time to time be committed in the assessment, 
valuation, and tax lists, or in the collection thereof, as may hereafter be made 
in the assessment of the direct tax  by this Act laid, to be corrected in such 
form, and upon such evidence, a s  the said Secretary shall prescribe and ap- 
prove. 

These are powers exercisable a t  the level of administering. specific 
cases. They are powers never exercised st that  time by the Commis- 
sioner of the Revenue in his own right. 

The principal assessor had authority to revise the valuations, 
assessments, and lists of former years to bring them up  to date and 

collector as in the prior Act levying the tax ( 3  Stat., 40). Section 
S providecl :' 

* * * That  whenever hereafter there shall be a general assessment made 
throughout the United States, i t  shall be the duty of the  principal assessor in 
each collection district, agreeably to instructions to be given by the  Secretary 
of t h e  Treasury, to cause a list of carriages, liable to duty, with the valuations 
thereof, a s  fixed in this act, to be made out and delivered to  the collector for 
such district, according to which valuations, so f a r  a s  the same may apply, 
the  duties hereby imposed shall be thereafter assessed and collected: Provided, 
that  the  owner or keeper of a carriage liable to duty, shall not be thereby re- 
leased from the  obligation to make the entry hereby required to be made: And 
provided further, That carriages that  a r e  not contained in said list, shall be 
also liable to duty. 

When the basis of the tax was changed from specified amounts with 
respect to  types of car-riag~s to  specified amounts with respect to 
valuation brackets, the prlncipd assessor displaced the collector 
as the tax cleterminstor. When a t a s  is based upon a valuation, the 
procedural similarity to the direct tax is inescapable. This seems 
to be the first venture of the "principal assessor" outside the field 
of direct taxes. Likewise, when a tax mas laid on household furni- 
ture, and on gold and silver watches, a t  different rates according 
to a scale of valuatiom, the matter was hsnclled by the assistant 
assessors and the principal assessors as in the case of the direct 
tax (Act of January 18, 1815, 3 Stat., 186). These are predictions 
of things to come. It is a forecast of the dominant position the 
p?*incipal assessor occupiecl in the Civil War  revenue measures. 

AN ANXGAL DIRECT TAX 

By the Act of August 2, 1813 ( 3  Stat., 5 3 ) ,  there was laid a &ect 
tax of $3,000,000 upon the United States; but under the Act of 
.January 9, 1515 ( 3  Stat., 164), a direct tax of $6,000,000 vas  "anmu- 
ally laid upon the Cnitecl States.'' By this time the lessons of ex- 
perience may be seen in the worcls of the statute. The Secretary of 
the Treasury still retained his authority to establish regulations and 
frame instructions, which s h d l  be bincling upon each principal 
assessor and his assistants in the performance of their duties. How- 
ever, further power was granted the Secretary mhich seems, for  the 
first time, to give him authority to inject himself into specific cases 
after initial action in the field. The  Secretary finds his office com- 
pelled to take a more direct hand in field action. Section 4 >f the 
Act reads in part : 



correct errors. To do this he possessed complete examining and de- 
termining aubhority. The statute says (section 6 )  : 
And for the  purpose of making the  said revisal a s  aforesaid, of the said valua- 
tions, assessments, and t a x  lists, the  principal assessors shall take and pursue 
all lawful measures, by the  examination of records, by the information of the 
parties in writing, o r  by any other satisfactory evidence o r  proof. 

There must have been considerable dissatisfaction over the valua- 
tions not only as between indiricluals but also as between counties 
or State districts. The most important procedural change made by 
the Act of January 9, 1815,  as the establishment of a board of 
principal assessors. I ts  duty w s  to equalize and proportion the 
~aluations among the sereral counties o r  State districts. The p r i m i -  
pal assessors In each State convened in general meeting at such time 
and place as directed by the Secretary of the Treasury. The princi- 
pal assessors so cohvened, or a majority of them, m r e  constituted 
a board of principal assessors (section 16). Clerks vi-ere appointed 
by the board. Within three days after the time appointed for the 
general meeting, each principal assessor shall furnish the board with 
the lists of valuation of each assessment district ~ i t h i n  his collection 
district. It was the duty of the board "diligently and carefully to 
consider and examine the said lists of valuation," and they had 
power to revise, adjust, and equalize the valuation of property in 
any county or State district. Up011 con~pletion of the valuations, 
the board prcceeded to apportion to each county and State district 
its proper quota of direct tax. The lists mere returned to the princi- 
pal assessors, who proceeded to revise them conformable to the 
board's apportionment. The principal assessors then computed the 
ta.x and turned the lists over to the collector, whose duty it was to 
collect the tax so shown. I n  other respects the improved Direct Tax 
-4ct of January 9, 1815, follows the general pattern of the Acts of 
July 22, 1813, and August 2, 1813, heretofore analyzed and discussed. 

The first sales tax mposed by the Federal Govelmnent -mas the 
Act of January 18, 1815, laying duties on various goods, wares, and 
merchandise manufactured for sale within the United States (3 Stat., 
180). The sales tax \\-as administered as well as collected by the col- 
lectors. By another act of the same day, Act of January 18, 1815 
(3 Stat., 186)) duties were laid on the valuations of l~ousehold furni- 
ture and of gold and silver watches. These duties were determined 
by the assistant and principal assessors. The Act of February 27, 
1815 (3  Stat., 217), extended the sales tax to cover gold, silver and 
plated ware, and jewelry and pastework. 

It is interesting to note that in the first two enactments mentioned 
in the next preceding paragraph, the official title of the collectors 
is gradually emerging. In  the Act of January 18, 1815, imposing the 
sales tax, there occur the following descriptive phrases: "collector 
of internal duties" (3 Stat., ISI), and "any collector of the internal 
duties" (3  Stat., 183). I n  the Act of January 18, 1815, laying duties 
on household goods, the following expression is used: "each of the 
collectors of the direct taxes and internal duties" (3 Stat., 188). 

A general administrative Act approved March 3, 1815 ( 3  Stat., 
239)) fixed the compensations and increased the responsibilities of 
the L'collectors of the direct tax and internal duties." I n  the rela- 
tion of the collector to the Washington office there is one item of 
peculiar interest. Section 6 provides tliak it shall be the duty of each 



collector to draw out an  annual statement, exhibiting in alphabetical 
order the names of all persons who paid to him or  his deputies 
during the preceding calendar year any one or more of the internal 
duties (with two stat,ed exce,ptions), with the aggregate amount so 
paid anne>xecl to each name ; to cause 100 copies of same to be printed, 
one copy to be transmitted to the Commissioner of the Revenue, one 
copy lodged with the principal assessor, one copy with each town 
clerk in his district, and one copy to be posted at  the courthouses, etc. 
This is genuine publicity, and is characteristic of taxation based on 
property valuations. 

The early statutes contain a certain number of significant provi- 
sions which reveal the relationship that  obtained between the field 
forces and the Treasury Department in Washington. Each collector 
on receiving from the principal assessor a list of persons liable to 
the direct tax shall subscribe three receipts, one of which shall be 
viven on a copy of the list, which list and receipt shall remain with 
?he principal assessor and be open to the inspection of any person 
who may apply to inspect, the same; and the other two receipts shall 
be given on aggregate statements of the lists, one of xhich aggregate 
statements and receipts shall be transmittecl to the Secretary and 
the other to the Comptroller of the Treasury. (Act of July 22, 1813, 
3 Stat., 22, 30, section 1'7; Act of January 9, 1815, 3 Stat., 164, 172, 
section 22.) I n  the Act laying duties on household furniture, etc., 
the procedure for which was very similar to that for  the direct tau, 
one of the aggregate statements was transmitted t o  the Commissioner 
of the Revenue (instead of the Secretary), the other going to the 
Comptroller of the Treasury. (Act of January 18, 1815, 3 Stat., 186, 
188, section 8.) I n  all probability the receipts concerninc the lists 
of direct tax, which xen t  to the Secretary, were referreday him to 
the Commissioner of the Revenue. 

As regards the direct tax, each collector before receiving m y  
list for collection shall give bond, to be approved by the Comptroller 
of the Treasury, said bond to be deposited in the office of the Comp- 
troller. The collector's bond m s  filed in the office of the Comp- 
troller, "to be by him put in suit for the benefit of the United States," 
upon breach of its conditions. (Act of August 2, 1813, 3 Stat-, 82, 
83, section 4;  Act of J~z ly  22, 1813, 3 Stat., 22, 30, section 18; Act 
of January 9, 1815, 3 Stat., 164, 172, section 23.) Each collector mas 
charged with the whole amount of taxes receipted for by him; he 
may be alloweci credit for  the taxes of persons absconded or become 
insolvent prior to the day when the tax ought to have been collected, 
provided i t  is proven to the satisfaction of the Comptroller that due 
diligence was used by the collector. I f  any collector failed either 
to collect or to render his account, it mas the duty of the Comp- 
troller to issue a warrant of distress; and for want of goods sufficient 
to  satisfy the warrant, "the same may be levied on the person of the 
collector, mhcl may be committed to prison, there to remain until 
discharged in due course of lam-." (Act of July 22, 1813, 3 Stat,, 
22, 33, section 28; Act of January 9, 1815, 3 Stat., 164, 177, section 
33; Act of May 15,1820,3 Stat., 592, section 2.) 

These provisions $em.snstrate the power of the Comptroller in 
respect of disciplinary action against delinquent collectors. They clo 



not establish any serious control by the Comptroller as regards the 
lawful conduct of their offices by collectors. The statute creating 
the office of Commissioner of the lievenue charged him with the 
superintendence generally of all the officers employed in assessing 
and collecting the direct tax and internal duties. The collectors , 
were required t,o keep accurate accounts of their oficid emoluments : 
and expenditures, and transmit smle annually to the Commissioner I 

of the Revenue. (Act of August 2, 1813, 3 Stat., 82, 84, section 11.) ' 

The collectors also transmitted lnontllly reports to the Secretary as 
to collections made by then1 ~ ~ i t h i n  the  month. (Act of July 22, 
1813, 3 Stat., 22, 32, section 26; Act of Janusry 9, 1815, 3 Stat., 164, 
176, section 31.) When the Comptroller's jurisdiction is involved 
the statute is explicit, as witness the provisions for  sending collec- 
tors' receipts for lists of direct tax to both the Comptroller and the 
Secretary. T'l'llen a thing o r  report affecting re.i7snue went to the 
Secretary, under the statute, it v a s  probably by hinl referred to the 
Commissioner of the Revenue. 

In the Acts ilnposing the sales tax and the duties on household 
furniture and watches, i t  is  expressly pro\-ided that the forms of 
lists and notifications "shall be prescribed by the Treasury Depart- 
~nent.'? (Act of January 18, 1815. 3 Stat., 180, 184, section 12; Act 
of January 18, 1815, 3 Stat., 186, 190, section 18.) I n  the sales tax, 
the collector also held the examining and tax determining authority. 
(Ibid., sections 2 and 15.) I n  the tax on llousellold goods the exam- 
ining and determining aut110rit~- \\-as held by tlle assistant and 
principal assessors (ibld., sections 2-'i), except TI-ithin the Terri- 
tories wherein no direct tax is Isid, in wIlicl1 event the collectors 
performed all the duties required of the principal assessors. (Ibid., 
section 11.) 

Under the t a s  on household goods, in case any errors shall be 
committed in collecting, 1-iidi-ing out, or  rendering the lists by the 
assistant or principal assessors, or  the collectors, the same may and 
sllall be corrected in sucll way and ~vithin such time as shall be pre- 
scribed by the Secretary. (Ibid., section 16.) The  last provision was 
~zndoubtedly borrowed from the direct t a s  procedure. (Act of 
,January 9, 1815, 3 Stat., 164, 166. section 4.) It grants the Secretary 
authority to  redetermine the liability in specifi'c cases as to those 
specific taxes. No doubt the Colnnlissioner of the Revenue exercised 
this authority by delegation from the Secretary. I t  mTas a re~yiew 
or appellate power superimposed upon field authority and action. 

The Secretary also held statutory authority under the stamp duties 
to function in specific cases in the initial instance. 111 the S t a n ~ p  Act 
of August 2, 1813 ( 3  Stat., 'i'i), section 2 gave the Secretary power 
to agree to an annual coniposition v i th  banks, in lieu of the stamp 
duties, of I$" per cent "on the amount of the annual clioidend made 
by such banks to their stocltholders." 111 a supplementary Stamp Act 
of December 10, 1814 ( 3  Stat., 148), i t  -was lawful for the Secretary 
to make a composition with private bankers in lieu of stamp duties 
on their notes, at the rate of 1% per cent "on the amount of the 
annual profit made by such prirate bankers, respectively, upon the 
capital employed in the business of their respectiye banks." The 
Secretary was authorized to "estimate the profits of the said private 
bankers" either according to the capital employed in the business 
m d  the half-yearly profits actually m d e  thereon, or  according to 



the amount of capital which upon the general principle and practice 
of banking mould be requisite and proper for conducting the business 
of a bank to the extent appearing upon the monthly reports, and the 
usual profits made upon such capital. This was a stamp duty on 
notes, measured by mnuaZ profits. It is the nearest approach to a 
form of income tax in those days, and i t  was administered, even as 
to specific cases, by the Secretary. Stamp duties seem to provide 
the first instance of internal revenue taxation in which the central 
office in Washington held full statutory power initially to determine 
tax in a specific case. The mode of collection employed in stamp 
taxes, including the essential physical paraphernalia, makes such a 
form of revenue peculiarly susceptible of strong centralized control. 

A PERMANENT SYSTEM O F  INTERNAL DUTIES 

I n  his annual Report on the Finances, dated De.cember 6, 1815, 
A. J. Dallas, Secretary of the Treasury, said : 
That the establishment of a revenue system, which shall not be exclusively 
dependent upon the supplies of foreign commerce, appears, a t  this juncture, to 
claim particular attention. 

Later in the same report, Secretary Dallas amplified his remarks 
somewhat : 

From the review of the financial measures of the Government, in reference 
to the recent state of war, which constitutes the first part of the present report, 
it appears tha t  the almost entire failure of the customs, or duties on importa- 
tions, and the  increasing necessities of t h e  Treasury, rendered it necessary to 
seek for pecuniary supplies in a system of internal duties; both in respect to 
the  subjects of taxation and to the amount of the several taxes, the return of 
peace has always been contemplated a s  a period for revision and relief. In  the 
fulfillment of that policy, a reduction of the  direct t a x ;  a discontinuance of 
taxes which, upon trial, have proved unprocluctive, as well a s  inconvenient ; and, 
above all, the  exoneration of domestic manufactures from every charge that 
can obstruct or retard their progress, seem to  be the  objects that  particularly 
invite the legislative attention. There will still remain, however, a sufficient 
scope for the operation of a permanent system of internal duties, upon those 
principles of national policy which have already been respectfully suggested. 
(Reports of the Secretary of the Treasury, volume 2, pages 24, 35-36.) 

The hope aroused by Secretary Dallas for the retention of a per- 
manent system of internal duties mas short-lived. The receipts from 
customs for  the years 1815 and 1816 exceeded a11 estimates and ex- 
pectations. The Report of the Finances, by Secretary William R. 
Cramford, under date of December 5, 1817, makes the prediction 
that  customs receipts for 181'7, good as they were, "will be found to 
be less than that of any number of successive years." This accurate 
and optimistic report sounclecl the death knell of internal duties. 
Affixed to the report of December's, 1817, supra, are ttvo statements, 
designated "B" and "C," signed by Samuel H. Smith, Commissioner 
of the Revenue. Since this is the first time anything over the sig- 
nature of the Commissioner has been found in the Secretary's annual ' 
report, the ttvo statements are quoted in full : 

"B" 

Statement of the accruing internal duties, during the year 1816, with the 
co,mputed expenses of collection 
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"C" 

Statement respecting the  direct tax, imposed March 5, 1816 

Amount of the  t ax  imposed on the  respective States ------------ $3,000,000.00 
Add amount of direct tax imposed on the District of Columbia-- 9, 999. 20 

3,009,999.20 
Computed expenses of collection, with the deduc- 

tions made to assuming States for the prompt 
payment of their quotas, x-iz : 

On $231,133.73 assumed by t h e  States of New 
YorB, South Carolina, Georgia, and Ohio, on 
which a deduction of 15 per cent was allowed $117,110.05 

On $3,228,865.47 collected, or  to  be collected, by 
the collectors .............................. 107,515.95 - 224,656.00 

P 

P Xet revenue ........................................ 2, (85,343.20 
REVENUE OFFICE, December 1, 1817. 

SAMUEL H. SMITH, 
Commissioner o f  the Revenue. 

The Act of December 23, 1817 ( 3  Stat., 401), entitled "An Act to 
abolish the int3ernnl duties," repealed d l  statutes relative to internal 
duties from and after December 31, 181'7. Section 2 provided that 
the offices of "the collectors of the internal duties and direct tax" 
shall continue until the collection of the duties and direct taxes ac-  
crued on December 31, 1817, shall have been completed, unless sooner 
discontinued by the President, ~ h o  vas empowered to discontinue 
any collector and to unite any two or more collection districts lying 
and being in the same State. Section 2 further provided : 

* * * and the  office of commissioner of the  rerenue shall cease, and be 
discontinued, whenever the collection of the  [accrued] duties and taxes above 
mentioned shall be completed, unless sooner discontinued by the  President of 
the United States, who shall be, and  hereby is empowered, whenever the col- 
lection of the said duties and t a x  shall ha re  been so f a r  completed as, in his 
opinion, to  render that  measure expedient, to discontinue the  said office; in 
which caLw, the  immediate superintendence of the  collection of such parts of 
the said duties and taxes as  may then remain outstanding, shall be placed in 
such officer of the Treasury Department as  the Secretary, for the time being, 
may designate: * * * ( 3  Stat., 402.) 

It is noted that in section 2 appears the designation LLany collector 
of the internal revenue," n-hich is very nearly the official title of 
collectors to-day. No mention is made of the assessors; their offices 
were abolished by the repeal of all statutes relative to internal duties 
and no occasion existed for their temporary continuance in office. 

H o ~ e r e r ,  nlany things remained to be done. Even additional 
legislation was occasionally required. For example, the Act of April 
20, 1818 ( 3  Stat., 441), relative to direct taxes and internal duties, 
by section 5 of which the President was again authorized, whenever 
he considered i t  expedient, "to abolish a11 the existing offices of col- 
lectors of the direct tax and internal duties," whereupon the duties 
remaining to be performed de.oolved upon such officer as the Presi- 
dent may designate. I n  the A4ppr~priation Act of March 3, 1819 
(3  Stat., 496, 498) , provision was made for the Commissioner of the 
Revenue and for clerks in his office. However, in the Appropriation 
Act of April 11, 1820 (3  Stat., 555, 557), no provision is made for 
the Commissioner, but the following obituary notice is inserted: 

For  three clerks to  complete t h e  duties of the  Commissioner of the Revenue, 
three thousand seven hundred dollars. 



THE BLACK-OUT PERIOD, 1818-1861 

Although all internal duties were repealed, effective December 
31, 1817, there was consiclerabls activity for many years respecting 
such taxes accruecl and outstanding on that  date. Meanwhile the 
internal qrganization of the Treasury Department was undergoing 
some functional changes. 

On May 15, 1820, there mas approved "An Act providing for the 
better or,rrsnization of the Treasury Department" (3  Stat., 592). 
The President was authorized to clesignate a n  officer of the Treasury 
Department as "the agent of the Treasury." It mas the duty of "the 
agent of the Treasury7' to direct and superintend all orders, suits, 
or proceedings, in law or  in  equity, for  the recovery of money o r  
property, including taxes, in the name and for the use of the United 
States. The attorneys of the Unitecl States, in the prosecution of a11 
suits in the name and for  the benefit of the Unitecl States, "shall 
conform to such directions and instructions, touching the same, as 
shall, from time to time, be given to them, respectively, by the said 
agent of the T r e a s ~ r y ' ~  (section 7 ) .  It was also the duty of the 
Unitecl States attorneys, of the clerks of the district and circuit 
courts, and of the United States marshals to  make certain reports 
to the said agent of the Treasury. 

The "agent of the Treasury" was the immediate ancestor of the 
Solicitor of the Treasury. The Act of May 29, 1830 (4 Stat., 414), 
proviclecl for the appointment by the President, x i t h  the advice and 
consent of the Senate, of "some suitable person, learned in the lam, 
to  be Solicitor of the Treasury." All the powers and duties of the 
agent of the Treasury were transferred to the Solicitor; and said 
Solicitor mas charged with performing ((so much of the.duties here- 
fofore belonging to the office of commissioner, or  acting commis- 
sioner of the revenue, as relates to the superintencience of the col- 
lection of otltstancling direct and internal duties." The Solicitor 
slso had chargne of dl lands or  other property conveyed to the 
Unitecl States, in trust or  otherwise, in payment of debts, including 
the power to sell and to rele'zse. Under the statute, the Secretary 
transferred to the Solicitor a11 books, papers, and records pertaining 
to  the above ponTers and duties. The Solicitor stepped into the shoes 
of "the agent of the Treasury," as regprcls reports and power to in- 
struct the clistrict attorneys, marshals, and clerks of the courts. 

Sections 4 and 5 of the Bet of May 29, 1830, provicled: 
SEC.  4. And be i t  further enacted, That  when any w i t  or action for the 

recovery of any fine, penalty, or forfeiture shall be instituted or commenced, a 
statement of such suit or action shall be immediately transmitted to the 
solicitor of the treasury, by the  attorney instituting the same;  and whenever 
any seizure shall be made for  the purpose of enforcing any forfeiture, the 
collector or other person causing such seizure to be made, shall, in like 
manner, immediately give information thereof to the solicitor of the treasury. 



SEC. 5. And be i t  fu~fher cncrcted, That the said solicitor shall have power 
to instruct the district attorneys, marshals, and clerks of the  circuit and 
district courts of the United States, in all matters and proceedings, appertain- 
ing to suits in which the United States is a party, or interested, and cause 
them or  either of them, to report to  him from time to time, any information 
he may require in relation to the same. [Italics for emphasis.] 

It is instructive to observe that the T T O ~ ~ S  suit for the recove7 y of a 
pe?uxZty form the statutory language used in the year 1830 to grant 
the nevrly created Solicitor authority respecting a niultitude of nmt- 
ters, and was interpreted by him to include cri?ninaZ proceedings in 
revenue violations. The same terminology appears to-day in section 
3740, Internal Re~enue Code, to describe the position of the Com- 
missioner of Internal r\erenne respecting internal revenue suits. 
Section '7 authorized the Solicitor, with the approbation of the Secre- 
tary, to  establish rules and regulations for the observance of cot- 
Zectors, district attorneys, and 111arsha1s respecting suits in which 
the United States are parties, and ~ h i c l z  may be deemed necessary 
for the just responsibility of those officers, "and the prompt collec- 
tion of all revmues and debts due and accruing to the United States." 

The Secretary was authorized to transfer one of the clerks then 
employed in the office of the Fifth Auditor to the office of Solicitor. 
It was the Fifth Auditor to ~ h o m  had been transferred the clerks 
completing the duties of the Conmissioner of the Revenue. (See 
Appropriation Act of April 2, 1824, 4 Stat., 11, 13.) Even in 1830 
and later, moneys were being received by the Treasury from ar- 
rears of direct tax and internal revenue. (Reports of the Secretary 
of the Treasury, volume 3, pag? 226.) 

Section 10 of the Act is of iniportance and interest. I t  reads: 
* * * That i t  shall be the duty of the Attorney General of the  United 

States, a t  the  request of said SoK-.itor, to a,dvise and direct the said Solicitor 
a s  to the .mmner of cmducti.ng t h e  suits, proceedings, and prosecutions afore- 
sa id;  and the Attorney General shall receive, in addition to his present 
salayy, the sum of fire hundred dollars per annum. [Italics for  emphasis.] 

The Attorney General Kas one of the original Cabinet officials of 
the United States Go~ernment. (Act of September 24, 1189, 1 Stat., 
92.) The Department of Justice, hox-ever, was not established until 
the i4ct of June 22,1870 (16 Stat., 162). The "agent of the Treasury" 
and Solicitor of the Treasury each made their appearance during a 
dormant period so far as internal re17enue is concerned. There were 
no internal taxes and there was no Departlimit of Justice. In any 
event, the legal headship of the Attorney General was recognized 
to the extent that he should, at the request of the Solicitor, advise 
and "direct" him "as to the manner  of conducting the suits, proceed- 
ings, and prosecutions aforesaid." 

I n  an opinion dated August 3 l ,  1855, treating of the relation of 
the President to the executive departments, the Attorney General 
ruled ('7 Ops. Atty. Gen., 453, 475) that i t  was not intended by sec- 
tion 5, above quoted, "to confer on the Solicitor a mandatory power 
independent of the authority of the President, or of the Heads of 
Department. On the contrary, by the tenor of the statute itself, and 
by a subsisting general order of the President, the Solicitor, in giv- 
ing his instructions, is to act upon advice of the Attorney General, 
o r  special direction of the Secretary within whose Department any 
suit in lam may arise." 



Tha report by the Secretary on the State of the Finances, dated 
December 6, 1853, contains informative comment about the function- 
ing of the Solicitor of the Treasury. Secretary Guthrie says: 

&ttent ion was  also given to those branches of the Department where the  
accounts of disbursing agents ancl others, owing money to o r  having claims 
against the Government, a r e  adjusted and settled. I t  was  found tha t  the 
official corps was disorganized, and some of the bureaus very much out of 
order, and greatly in arrear with the  business confided to them. * * * All claims due the  United States, after  a failure or  refusal to pay, 
a re  put in suit  in the district where the parties or some of them reside, and, 
except post office suits, go upon the books of the Solicitor of the Treasury, 
and a r e  collected under his direction. 

(Report on the Finances, by the Secretary of the Treasury, volume 
10, page 15.) I n  the same volume, a t  page 152, is the Report of the 
Sohc~tor of ;he Treasury, dated November 17, 1853, explaining thc 
unfortunate situation. 

While the internal revenue was nioribund the Customs Service 
was attaining full stature. The Act of March 3, 1849 (9 Stat., 396), 
createcl in the Treasury Department an officer to be called the Com- 
missioner of Customs. He was appointed by the President, with 
Senate confirmation. This officer was appointed "in the Department 
of the Treasury, as om of its bureaus." He shall perform all the acts 
and exercise all the porrers, now devolved by lam on the First Comp- 
troller of the Treasury, relating to the receipts from customs and 
the accounts of collectors and other officers of the customs, or con- 
nected therewith. He  held his office by the same tenure, and received 
the same salary, as the First Auditor of the Treasury. The Act 
further required the Secretary to transfer from the office of the 
First Comptroller such clerks as  may be necessary ' t o  the bureau 
of the Commissioner of Customs." Although the geography of the 
problem enabled a centralized control over customs administration. 
it is interesting to note that as late as 18-19 the duties of the First 
Comptroller and of the new Commissioner of Customs related to  
the receipts from customs and the accounts of customs officers ancl 
matters connected therewith. Such an officer has more resemblance 
to a fiscal supervisor and coordinator than to an investigator and 
determinator of tax liability. 

The same Act of March 3, 18-19 (9 Stat., 39'1), created an officer to 
be called the Assistant Secretary of the Treasury, "who shall exam- 
ins aZZ letters, contracts, and warrants, prepared for the signature 
of the Secretary of the Treasury." H e  undoubtedly exercised some 
influence over revenue administration. 

COMPROMISE 

The beginning of the authority to "compromise7' taxes may be 
found in the Act of March 2, 1831 (4 Stat., 467), entitled "An Act 
for the relief of certain insolvent debtors of the United States." 
Under the prescribed procedure the Secretary of the Treasury "may 
compromise with the said de.btor, upon such terms and conditions 

< A 

as 1;8 may think reasonable and proper under all the circumstances 
of the case" (section 4). 

The authority to compromise vas  made general by the Act of 
AInrch 3, 1863 (12 Stat. '737, 741, section l o ) ,  so that upon a report 
by the attorney or agent having charge of any claim in favor of the 



United States, showing in detail the condition of such claim, and 
the terms upon which the same may be compromised, and recommend- 

, ing that the same be compromised upon the terms so offered, and 
upon the reconunendation of the Solicitor of the Treasury, the Sec- 
retary of tha Treasury was authorized to compromise the claim 
accordingly 

The situation in this respect was altered radically by the Act of 
June 30, 1864 (13 Stat., 223, 240, section 44), by which the Commis- 
sioner of Internal Revenue, subject to regulations prescribed by 
the Secretary, was authorized to compromise all suits "relating to 
internal revenue." 



UVIL WAR PERIOD 

The Act of August 5, 1861 (12 Stat., 292), being "An Act to pro- 
vide increased revenue from imports, to pay interest on the public 
debt, and for other purposes," imposed a;muaZly a direct tax of 
$20,000,000 and a tax upon annual income. In  respect of the direct 
tax, each State could assume, collect, and pay its quota, in  its own 
may. Since all the States save Delaware (15 Stat., 36) electecl to 
handle it that way, it was unnecessary to reestablish the internal 
revenue organization under the authority of the S c t  of August 5, 
1861. It is noted that  section 56 created the office of "Commissioner 
of Taxes," with powers and duties very similar to those of the "Com- 
missioner of the Revenue," of earlier periods. No appointment of 
Commissioner of Taxes was ever made. (Report on the Finances, 
volume 22, page 90.) There were obvious objections to the title 
6 L Commissioner of Taxes." The office of Commissioner of Customs 
had been established by the Act of March 3, 1849 (9 Stat., 396). 
Customs duties are a form of taxes. Since the Act of August 5, 1861, 
was but a poor relation of the greatly enlarged revenue measure of 
1862, we shall devote detailed attention to the latter. 

ACT O F  JULY 1, 1862 

It has been said that  the Act of July  1, 1862 (12 Stat., 432), is the 
foundation of the present internal revenue system. A t  that  time it 
represented the accumulated proceclural knowleclge and experience 
of the National Government. Geography, ease of communications, 
and character of the tax are decisive factors in the form of organi- 
zation and kind of administration. For  example, do the field officers 
have authority t o  examine returns and determine taxes in their ox-n 
right or  under delegation from the central ofice? That  question is 
important and it has had an interesting evolution in this country. 

The first paragraph of the new Act of July  1, 1862, created the 
office of Cornmissloner of Internal Revenue and prescribed its duties. 
Quoting in full : 
CHSP. CXIX.-Sn Act T o  provide internal revenue to  support the Government 

and pay interest 'on the  public debt. 

Be it enacted by  the Senate and House of Representatives o f  the United 
States of America in Congress assembled, That, for t h e  purpose of superintend- 
ing the collection of internal duties, stamp duties, licenses, or  taxes imposed by 
this Act, or  which may be hereafter imposed, and of assessing the  same, am 
once is hereby created in the Treasury Department to be called the once of 
the Commissioner of Internal Revenue; and the President of the United States 
is hereby authorized to nominate, and, w i th  the advice m d  consent of the 
Senate, to appoint, a Commissioner of  Internal Revenue, with a n  annual salary 
of four thousand dollars, who shall be charged, and hereby is charged, under 
the direction of the Secretary of the Treasury, with preparing all the ins t ruc  
tions, regulations, directions, forms, blanks, stamps, and licenses, and distribut- 
ing the same or  any par t  thereof, and all other matters pertaining to the 



assessment and collection of the duties, stamp duties, licenses, and taxes, which 
may, be necessary to carry this Act into effect, and with the' general superin- 
tendence of his office, as aforesaid, and shall have authority, and hereby is 
authorized and required, to provide proper and sufficient stamps or dies for 
expressing and denoting the several stamp duties, or the amount thereof in 
the case of percentage duties, imposed by this Sct ,  and to alter and renew 
or  replace such stamps from time t o  time, a s  occasion shall require; and the 
Secretary of the  Treasury may assign to the  office of the  Commissioner of 
Internal Revenue such number of clerks a s  he map deem necessary, or the 
exigencies of the public service map require, and the privilege of franking 
all letters and qocuments pertaining to the duties of his oftice, and of re- 
ceiving free of postage all such letters and documents, is hereby extended 
to said commissioner. [Italics for emphasis.] 

Since the creation of the ofice by the Act of July 1, 186p, there 
have been 28 incumbents appointed and confirmed as Coin~mssioner 
of Inte.rna1 Revenue. There follo.\rs a list of a11 the Commissioners 
to date : 

Kame 

George S. Boutwell ------- 
.Tuseph J .  Lewis ---------- 
\Villiam Orton ------------ 
I.;dward A Rollins -------- 
Columbus Delano: -------- 
-4lfred Pleasonton 
John W. Douglas~ -------- 
Daniel D. Prat t  ----------- 
Green B. Raum ----------- 
Walter Evans ------------ 
Joseph S. Miller 
John W. Mason ------_---- 
Joseph S. Iliiller ---------- 
W. St. John Forman 
Xathan B. Scott ---------- 
George W. Wilson 
John W. Yerkes 
John G. Capers ----------- 
Royal E. Cabell ---------- 
William H. Osborn -------- 
Daniel C. Roper --------_- 
William A$. Williams 
David H. Blair ----------- 
Robert H. Lucns ---------- 
David Burnet ------------ 
Guy T. Helvering --------- 
Robert E. Hannegun ------ 
Joseph D. Nunan, J r  
George J. Schoeneman----- 

3lassachusetts -- 
Pennsylrania --- 
New York ------ 
New Hamps11il.e- 
Ohio ----------- 
Xew Tork ------ 
Pennsylvania --- 
Indiana -------- 
I l l i ~ ~ o i s  -------- 
Kentucky ------ 
West Virginia--- 
--_do ------ ---- - 
---do ----------- 
Illinois - ------- 
West Virginia -- 
Ohio ---------I.. 

Kentucky ------ 
South Carolina- 
Virginia ------- 
North Carolina-.. 
South Carolina-- 
Alabama ------- 
North Carolina-.. 
Kentucky ------ 
Ohio 
Kansas -------. 
Missouri 
New Tork 
Rhode Island 

Service 

From 

July 17, lSB2 
Rlar. 18, 1863 
July 1, 1865 
Nor. 1, 1865 
Mar. 11, 1869 
Jan. 3, 1871 
Aug. 9, 1871 
Mag 15, 1875 
Aug. 2, 1876 
May 21, 1883 
Xar. 20, 1885 
Mar. 21, 1889 
-4pr. 19, 1893 
Nor. 27, 1896 
Jan. 1, 1898 
Mar. 1, 1899 
Pec. 20, 1900 
June 5, 1907 
Sept. 1, 1909 
-4pr. 28, 1913 
Sept. 26, 1917 
Spr.  1, 1920 
May 27, 1921 
June 1, 1929 
Aug. 20, 1930 
June 6, 1933 
Oct. 9, 1943 
31ar. 1, 1944 
July 1, 1947 

;\Jar. 4, 1SG.3 
June 30, 1865 
Oct. 31, 1 8 G  
Mar. 10, 1869 
.Jan. 2, 1871 
Sug. 8, 1871 
May 14, 1875 
July 31, 1876 
Apr. 30, 1% 
Mar. 19, 1885 
Afar. 20, 1889 
Apr. 18, 1893 
Nov. 26, 1896 
Dec. 31, 1807 
Feb. 28, 1899 
Kov. 27, 1900 
-4pr. 30, 1907 
Aug. 31, 1009 
Apr. 27, 1913 
Sept. 25, 1917 
Mar, 31, 1920 
-4pr. 11, 1921 
May 31, 1929 
-4ug. 15, 1930 
2Iay 15, 1933 
Oct. 8, 1943 
Jan.  22, 1914 
June 30, 1947 

--------------- 

I I n  addition, the  following were Acting Commissioners during periods of time when 
there was no real Commissioier holding the  office: John ITT. Douglass, of Pennsylvania, 
from November 1, 1870, to  January  2, 1871;  Henry C. Rogers, of Pennsylvania, from 
May 1 to May 10, 1883;  John J. Knox, of Minnesota, from May 11 to May 20, 1883;  
Robert Williams, Jr., of Ohio, from Xovember 28 to December 19,  1900;  Millard F. 
West, of Kentucky, from April 1 2  to  May 26, 1921 ; H. F. Mires, of Kashington, from 
August 1 5  to  August 20, 1930;  Pressly R. Baldridge, of Iowa, from hlay 15 to June 5. 
1933 ; and Harold N. Graves, of Illinois, from Jalluary 33 to February 29, 1944. 



To superintend the collection and assessment of internal duties 
is to superintend the entire operation, including the investigative, 
determinative, and physical phases of the undertaking; but it does 
not imply that the superintendent has authority himself to  perform 
the acts of assessment and collection of taxes. The statute will have 
inmy things to say about that  distinction. I n  the light of historical 
development, particularly of the administrative provisions of the 
direct tax, the word "assessment" embraced the powers of both in- 
vestigation and determination of the liability. The  control over 
lists or returns of taxable objects and actions, and the issuance of 
licenses, will constitute administrative control over most of the in- 
ternal taxes a t  that time. The Act of July 1, 1862, covers such mat- 
ters in detail. 

FORM O F  ORGANIZATIOX 

For  the purpose of assessing, Zevying, and coZZecthg all the taxes 
imposed by the Act, the President was authorized to divide the 
country into convenient co2Zectio.n districts and to appoint, with 
the consent of the Senate, "an assessoy and a coZZector for each such 
district" (section 2). Each assessor shall divide his district into a 
convenient number of assessment districts, within each of which he 
shall appoint one assistant assessor. Each assessor and assistant 
assessor was obliged to take an oath or affirmation that h e  would 
execute the duties of his office "without favor o r  partiality, and that  
I mill do equal right and justice in every case in which I shall act as 
assessor" (section 3). Evidently the nondiscriminatory aspect of ad- 
ministration was regarded as important. Each collector was author- 
ized to appoint "as many deputies as he may think proper"; to pay 
them himself; and also to revoke their appointments, giving only 
such notice as the Commissioner shall prescribe. The deputy had the 
same suthority to collect as the collector, but the collector was re- 
sponsible "for every act clone as deputy collector by any of his dep- 
uties whilst acting as such" (section 5).  

Thus fa r  the set-up is exactly as it was under the Act of January 
9, 1815 (3  Stat., 164). The old "principal assessor" becomes the 
L L  assessor." The "assistant assessors" retain their names. The "col- 
lector" remains the fiscal agent, while the job of "deputy collector" 
is unchanged and has continued such to this day. The duties of the 
officials, above mentioned, under the Act of July 1, 1862, are substan- 
tially those of their counterparts nearly 50 years before. 

During the long period of internal revenue inactivity, there had 
arisen an office of Solicitor of the Treasury, whose prescribed duties 
in the new Act were very limited. For  example, he approved the 
sureties on the collectors' boncls, which boncls mere fiZed in the office 
of the First Comptroller (section 4). Upon failure of a collector to 
collect or to render his account, it became the duty of the First 
Comptroller to  report same to  the Solicitor of the Treasury, who 
issued a "warrant of distress" against such delinquent collector and 
his sureties, directed to  the marshal of the district (section 25). 

A close attenticn to ths statutory procedure laid down in the Act 
of July 1, 1862, convinces that the "assessors" and "assistant asses- 
sors" possessed the' investigative and tax determining authority in 
their own ricrht. First,  it was the duty of any person liable to any 
tau imposeclCby the Act, on or before a certain date, "to make a list 



or return to the assistant assessor" of the, annual income, the objects 
charged with tax, and the several rates and aggregate amount for 
which such person was "liable to be assessed" under the Act, accord- 
ing to the forms and regulations to be preswihed by the Commis- 
sioner under the directcon, od the Secretary (section 6 ) .  These 
instructions, regulations, and directions sha.11 be binding on each 

I 
I 
I 

assessor and his assistants, and on each collector and his deputies. 
Hero the powers of superintendence are a t  work., Pursuant to these 
instructions, the assessors caused their assistant assessors to proceed 
through every part of their respective districts; to &tpuire after and 
concerning al! persons on-ning, possessing, or having the care or 
management of any property or objects l~able  to tax, including all 
persons liable to pay a license duty; "AKD TO VALUE AND ENUMERATE: 

THE SAID OBJECTS OF TAXATION." TO aid hini in  reaching his deter- 
minations, ths  assistant assessor could have referwce to the assess- 
ment lists of the States, or to any other records and documents; or 
could resort io all other la.mful Kays and means, especially to  the 
written list, schedule, or return required by this Act to be made 
out and delivered to him (section 7). These xere powers of both 
inl-estigation and determinaticn of the amount of tax liability. The 
statute granted them to the assistant assessor. As Commissioner 
Len-is said in Special KO. 12, dated January 9, 1865, "Let assistan-t 
assessors understand that i t  is their business not merely to take 
returns, but lo ascertain whether they are correct, and when they 
hare reason to believe them incorrect,, to act as already indicated." 

On page 37 is a facsin~ile of the notice served by the assistant asses- 
sors under the statutes as quoted and should prove an interesting 
exhibit of the course of events during those early years in the life 
of the Internal Revenue Service. 

If any person failed to make and exhibit a written list as re- 
quired, and shall consent to disclose the particulars, the assistant 
assessor ~ o u l d  make on0 out for  him, read i t  back to him, and if 
consented to and signed, would be received as the list of such person 
(section S). Upon conviction for delivering a fraudulent list, the 
valuation and enumeration shall be made upon lists to be made out 
by the assessor or assistant assessor according to the best information 
he can obtain; and from the valuation and enumeration so made 
there shall be no appeal (section 9). 

I f  any person knowingly refused or neglected to give such list, 
i t  was the duty of the msessor, "to enter into and upon the premises, 
if i t  be necessary, of such persons so refusing or neglecting, and to 
make, according to the best information which he can obtain, and 
on his osrn view and information," such lists as are required. The 
lists so made and subscribed by the assessor shall be taken and r e  
puted as good and sufficient lists of such person (section 11)- Here 
was coniplete investigative authority to serve as tt basis for sound 
conclusions and determinations respecting tax liability. 

After collecting the lists, above mentioned, the assistant assessors 
proceeded to arrange them and to make two general lists, the first of 
~ h i c l i  shall exhibit in alphabetical order the names of all resident 
persons liable to pay any duty, tax, o r  license, 'together with the 
value and as ses smt ,  or munwrat io~,  as the case may require, of 
the objects liable to duty or taxation * * * with the amomt of 
duty 07. tax payabZe thereon." The second general list contained the 



U. S. INTERNAL REVENUE. 
OFFICE OF ASSISTANT ASSESSO& 

Id Division, 11th C'otledion i d  of Iindiana. 

NOBLE~VILLE .*1864} 

YOU am hereby notited m d  required to make out a liat, or lists, of all incornor, property, goo&, 
ruar m d  memhandirc, article: or objecb, owned by you, or of which you have tho c u e  or mmagement, 
aabject to duty or tax, together with tho amount duo for licenses under and in conformity with '-An act to 
r i d e   in^^ revenue to rapport the Government, nnd a ay interest on the public dubt," a p p r o 4  

d y  lat, 1885, and an act amowlatory &ereof, approved  arc% 3,1863, and prcsent tbe rnme.lo me, a t  
my Wea, in tho town of Noblerrille, on or before the l a t  dny of May next. 

E r e r j  paraon must report on page 2 of the accompanying blank (No. 54,) oppoaito the proper item:, 
hia or her gnur income, whether dorived from w y  kind of Property, Ifu~rlr, Infctcdr, Dividcnh, &!arb, 
Profaawn, Trade, Enployme~tt, Vocation, or from any other roune wlatcucr, from the 1 s t  b of J m w ,  
1860. to the 81.t da of Deccnbor, 1868, both d.71 incluive, and i r  moat be estimated u d n o l i n g  tiad 
b a n  m a d  or upcndlnl for m y  urposs whntmsrer. The n d m  of ail articles of p rduca  couunrd by tho 
goduoer in living, u well as o t b s e  dispoged of', must bo included, and produce on hand the 31.t day of 

member, 1863, moat be estimated a t  the then market prico of tho same. Gains in the growth of live 
r!oek, rhethcr dirpored or or not, is conaiderod a rource of inuome. 

Exemptions and kduotions. 
&e gOhedn1e on page 8 of the accompanying Blank, and fill it opposita thc proper items. In ibm No. 

2 ir same sobedula the rorda "neceupr~  repairs" am held to mean *'ortli~tary annual rrpin," but not to 
iaolade any new tfrudurer o r  improcemcnk 

Liasnsea. 
Every n o a  whom liccnao erpims on the 1s t  day of Nay next, must apply for a now licso~a on or 

b d h  hl&, 0r ~ U o b  notice i: hereby liven. 

c=w-v 8prfry Wwm1 &a- 
A11 penon: rho, on the lrt day of May, 1864, am o m e n  of any Can i .  ea, Dugies, or spring 

Wa na, worth intluding the h u a . . ~  themwith, $75 or over, "kept for DIM or hire! or of m y  other article 
or $act liable to rpacid tu, muat report the u m c  to me, together with other liata, a or before that 
&to. 

8lau&etad AnimPls. 
Hogs, r k p  and &tie slaoghterd, (exwit  that 6 of each for consumption aro cscmpt,) and not hcre- 

torum =@, luut ba reported by tho l a t  day of May next. 

B? a p e i d  irrlrrdiou, d l  person3 fuling to report in time r i l l  bc usessed with the penalties. 
H k n  it u wro arrrrcnicnt, tba Blank, a h  bciq filled and subscribed, may be sant to me by muL  

JOSEPH R GRAY, Auiatant Aussror. 
N J l ~ r l l l e ,  -. 1864. 

NOTk+U u a  rtq*octcd to rchrn thcir Lists at the earliest b y  poaible aftcr rcaeiring this notice, 
. r i h a t  r8irc8g ratil Yaj .  S.cb a counc r i l l  m k o  no didorcnce in tho timc fur payment, and will greatly 
&cr the crpwa of assosing. 

nonresidents. The forms 'of the general list were devised and p r e  
scribed by the assessor, under the direction of the Commissioner. 
The assistant assessors then delivered said lists to the assessor (sec- 
tion 14). 

When the assessors for each collection district received the lists 
from the assistant assessors, they advertised the time and place when 
and mhere "the lists, valuations, and enumerations7' may be euam- 
ined; and said lists remained open for examination for 15 clays. 
Thus, unqualified publicity of returns is an old story. The adver- 
tisement also stated when and mhere (after the expiration of said 
15 clays) "appeals will be received and determined relative to m y  
erroneous or excessive valuations or enumerations by the assistant 
assessors." The statute required the assessor, a t  the time fixed for 
hearing such appeal, to submit the proceedings of the assistant 
assessors, and the lists taken and returned, "to the inspection of 
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any and all persons who may apply for that purpose." Such pub- 
liclty was as unqualified as the public records to-day of proceedings 
before The Tax Court of the United States. The assessor was au- 
thorized "to hear and determine, in a summary way, according to law 
and right, upon any and all appeals which may be exhibited against , the of the said assistant assessors" (section 15). I 

All appeals to the assessor were made in writing; specified the 
particular cause, matter, or thing concerning which a decision was 
requested; and stated the ground or principle of inequality or error 
complained of. On an appeal respecting the valuation or enumeration 
of property, or objects liable to tax, the question to be determined by 
the assessor was whether the valuation complained of was in a just 
relation or proportion to other ~aluations in the same assessment 
district, and whether the enumeration was correct. The assessor 
had ‘'paver to reexamine and equalize the valuations as shall appear 
just and equitable"; but no valuation or enumeration could be in- 
creased without a previous notice. This administrative appeal is 
set forth in section 15 of the Act. It was an appeal to the official 
who Bad the statutory authority to determine the tax liability. (Cf. 
section 250 (d)  , Revenue Act of 1921 ; section 1301 (d) , Revenue Act 
of 1918. Under customs duties, note appeal to the Secretary, -4ct 
of June 30,1864,13 Stat., 202,215.) 

Immediately after the expiration of the time for hearing appeals, 
and, from time to time, as duties, taxes, or licenses became liable to 
be assessed, it was the duty of the assessors to make out lists con- 
taining the names of the taxpayers "together with the sums payable 
by each," The assessors delivered these lists to the collectors. 

On receiving a list, the collector subscribed three receipts. One 
was made on a copy of the list, which was returned to the assessor 
and held open to the inspection of anyone so applying. The other 
two receipts were given on aggregate statements, one of which was 
transmitted to the Commissioner and the other to the First Comp- 
troller. 

The collectors then gave notice that the duties "have become due 
and payable." The statute provides in detail the procedure for the 
collector. If  t,he taxes are not paid in time, the collector makes de- 
mand. With respect to all duties or taxes as are not included in the 
annual lists, and all taxes and duties the collection of which is not 
otherwise prorided for, the collector made demand within 10 d&ys 
after receiving the list from the assessor. I f  the annual and other 
duties are not paid within 10 days after such demand, the collector 
was empowered to collect by distraint and sale. The collector's au- 
thority in this regard is plenary and explicit. H e  is collecting a debt 
due the United States by summary procedure. He may seize and 
sell goods or. real estate for the purpose. He may even purchase the 
seized property in behalf of the United States; "and all property 
so purchased may be sold by said collector under such regulations 
as may be prescribed by the Commissioner of Internal Revenue" 
(section 20). Section 24 credited the collector with the amount of 
all property purchased by him for the use of the United States, pro- 
vided he accounted for  and paid over the proceeds thereof upon a 
resale. Sections 20 and 24 apparently assume that the Solicitor of 
the Treasury held no statutory authority over the subject matter 



11nc1er consideration. An internal revenue Act governs as to internal 
revenue matters. 

I n  addition, i t  mas the duty of the collectors and they were specifi- 
cally authorized to collect all the duties and taxes imposed by the 
Act - 
* :k * and to prosecute for the  recovery of the same, and for the recovery 
of an?] sum or sums which may be forfeited by virtue of this Act ;  und all fines, 
penalties, and forfeitures which may be incurred or imposed by virtue of this 
Act, shall and may be suet1 for and recovered, In the name of the United 
States, or  of the collector within whose district any such fine, penalty, or 
forfeiture shall have been incurred, trz mag proper form of action, or by any 
appropriate form of proceeding. (Section 31.) [Italics for emphasis.] 

This is a statutory lnanclate reposing in the collector the performance 
of acts directed to the enforcement of penal statutes. The collector 
on his own initiative could pro,s.ecute for the recovery of the simple 
debt (taxes) or for the recovery of fines, penalties, and forfeitures. 
This is eviclencecl by Decision KO. 99 issuecl by the Office of Internal 
Revenue in April, 1863, concerning Proceedings agpinst delinquents 
nncl violators of the excise la--s. Decision No. 99 1s here quoted in 
full : 

Whenever a collector has  occasion to commence proceedings for the re- 
covery of sums due on assessments or  on penalties, he  will report the same 
to the United States district attorney for the district, whenever the otfice of such 
attorney is not too remote to perniit the reference of the case to him. 

When a consultation can not be had with the district attorney without great 
inconvenience, the collector is authorized to employ counsel to initiate such 
proceedings as may be necessary, lvho will report to the  district attorney. 

The proceedings will, in all cases. be comrnencetl in the name of the United 
States, and in the district or circuit court of the Unitecl States, and the 
management of every cause so commenced will be intrusted to the district 
attorney for the district. 

'iLIo~~.--This decision does not relate to distraint. 
If section 31, Act of July 1, 1862, as regards its subject matter, 

did not repeal by implication whatever statutory prerogatives msj- 
have then been exercised by the Solicitor of the Treasury over inter- 
nal revenue suits and frauds, under authority of the Act of M ; L ~  29, 
1830 (4 Stat., 414, supra) ,  then there was a t  least, and to that extent. 
a situation of concurrent authority. The foregoing decision No. 99 
was issued by the Office of Internal Revenue one month srchsequent 
to  the Act of hlsrch 3,1863 (12 Stat., 737, infra) , granting the Solici- 
tor  of the T r e x w y  a general s~lpervision over frauds y o n  the rev- 
enue, ancl for the prosecution of persons charged with the commission 
of such offenses. 

Of p e s t  assistance to assessors ancl collectors in determining and 
collectmg tax liabilities vns  section 97, ~ h i c h  provicles : 

And be it further enacted, That a collector or deputy collector, assessor or  
assistant assessor, shall be authorized to enter, in the daytime, any brewery, 
distillery, manufactory, building, or place where any property, articles, or 
objects, subject to duty or  taxation under the provisions of this Act, a re  made, 
procluced, or kept, within his district, so fa r  as it may be necessary for the  
purpose of esamining said property, articles, or objects, or inspecting the ac- 
counts required by this Act from time to time to be made. And every owner of 
such brewery, distillery, manufactory, building, or place, or  persons having the 
agency or superintendence of the same, who shall refuse to admit such officer, 
or to suffer him to examine said property, articles, or objects, or to inspect 
said accounts shall, for every such refusal, forfeit and pay the sum of five 
hundred dollars. 

The collector mas charged with the whole amount of taxes receipted 
by him. He renderecl monthly statements of collections to the Com- 



missioner. A delinquent collector n-as the subject of summary rem- 
edies. His property and real estate could be seized and sold in satis- 

, faction of the taxes for which he ren~ained accountable. 
A limited mtllority to make refunds mas g r a i h d  to the Commis- 

sioner by section 35, 1rl~ic11 reads as foll'o~vs: 
And be it further e?zacted, Tha t  when any duty o r  t a x  shall hsve been paid 

by levy and distraint, any person or  persons or party who may feel aggrieved 
thereby may apply to the assessor of the district for relief, and exhibit such 
evidence a s  he, she, or they may h a r e  of the wrong done, or supposed to have 
been done, and after  a full investigation the assessor shall regort the case, 
with such par ts  of the e~ idence  a s  he  may judge material, including also such 
a s  may be regarded material by the  party aggriered, to the Commissioner of 
Internal Revenue, who ma)-, if it shall be made to appear to him that  such 
duty or t ax  was l e ~ i e d  or collected, in whole or in part. wrongfully or  un- 
justly, certify the amount u ~ o n g f u l l y  and unjustly levied or  collected, and 
the same shall be refunded and paid to the  person or persons or party a s  
aforesaid, from any moneys in t'le Treasury not otherwise appropriated, upon 
the  presentation of such certificate to  the proper officer thereof. 

I n  this situation, i. e., m-here a tax yas  ~rongfu l ly  collected by dis- 
traint, the Comniissioner in his o ~ n  right and by statute, acquires 
jurisdiction to m k e  a determination on the merits in a specific case. 
It is a limited authority to determine tax liability and to make re- 
funds. The Commissioner was panted complete authority to niake 
refunds by the Act of June 30, 1864 (13 Stat., 223, 2.39, see. 44). 

AN IXTERNAL REVEKUE SYSTEM 

The assortment of internal duties levied by the Act of July 1, 1862, 
was imposing. It is an internal revenue system far beyond that en- 
visioned by former Secretary Dallas. By broad classifications, they 
were : 

1. Licenses for distilling. 
2. Duties on distilled spirits. 
3. Duties on beer, ale, etc. 
4. Licenses to carry on certain trades or occupations. 
5, Duties on manufactures, articles, and products. 
6. Tax on auction sales. 
7. Carriages, yachts, billiard tables, and plats. 
8. Slaughtered cattle, hogs, and sheep. 
9. Railroads, steamboats, and ferryboats. (This tax was a per- 

centage of gross receipts. It IT-as later extended to include express 
companies, telegraph c3mpanies, and insurance conlpanies (Act of 
June 30,1864,13 Stat., 2'76) .) 

10. Railroad bonds. 
11. Banks, trust companies, savings institutions, and insurance 

coinp anies. 
12. Salaries and pay of officers and persons in the service of the 

United States, and passports. 
13. Advertisenients. 
14. Income duty. 
15. Stamp duties. 
16. Legacies and distributi~e shares of personal property. 

I The taxable field was further enlarged by the amendatory Act of 
March 3, 1863 (12 Stat., 713), and by the new Act of June 30, 1864 
(13 Stat., 276). 



T1.10 preparation of the many forms to be used in administering the 
foregoing system of internal wartime taxation placed a staggering 
b ~ ~ r d e n  upon the Treasury Department and the Commissioner's office. 
The lists or returns mith respect to the direct tau and the taxes under 
items numbered 4, 6, 8, 9, 13, 14, and 16, supra, were filed mith, or 
registration made mith, the assistant assessor's. As to the tax under 
item 5 ,  the taxpayer made returns in  form and detail as were re- 
quired from time to time by the Commissioner. However, the returns 
or forms mith respect to the taxes under items numbered 10, 11, and 
12 filed with the Commissioner of Internal Revenue. (Csrtain 
changes in the mode of assessment and collection of the taxes im- 
posed on banks, insurance: railroad companies, etc., were made by 
the Act of June 30, 1864: n-hiclr in general required the returns to 
be filecl with the assessor and payment to be made to the collector. 



See Circular No. 16, issued from the Office of Interilal Revenue, 
Washington, July 6, 1861; also Circular No. 48, Ju ly  20, 1866.) The 
practice of having returns filed direct with the Commissioaer in 
Washington with monetary remittances had great administrative pos- 
sibilities a t  that  time. It became necessary to appoint a. "cashier of 
internal duties," n-110 had charge of the moneys received i n  the office 1 
of the Comniissioner. (Act of Jlarcll 3, 1863, 12 Stat., 726. section 

' 

21.) The Commissioner and the clerlis in his office would fall nntu- 

1. I n c o m ~  nf a rcridwt in thr Unit& States from profits on my trada, bnaixwm, 
or wwntron, or m y  interest therein, wherever carried on. -......-...... 

2. From r c n t ~ ,  or f l l e ~ ~ ~ ~ f  tcnlentate . .  ........ ........~...........+.....* / * S T  
-- 

5. From intrtr-t on note*. bonds, mrtk*. or ether peWb(;Dd -&% d 
tt~nue 4 llie Urjitcd Stated 

1" 
......................................... 

f 
4. From it>tr.rwt nn noten, hnnds, or othcr m m r i t i e ~  of tbe Un&d Statca. . . - . . I  

i 5.  Frn.11 iurr>rr-.t or dirirfezds on any bonds or other evidonmr d ind&&ednem of ; 
nrty r:t~lrnrd (on~puh> nr wrpomtion .........-..-..................... 

t *  
c j .  From i n t ~ r c n t  or dividcndp n,n stock, rapih?. or dopo&ta in my bank, trnat 

fwzlpiiri?. .  r*r  P * ~ P ~ J I ~  inrtihrtinn, in~aratt~ct nr raifmad mmpauy, or 
v n q ~ ~ m t w r n  

i ....................................................... E J-g 

9. From r,~lnr+r otltct than rrr nit 

- In. From d w y  RP an ttRicet or 

11. From f a r m  or plnntnifnnr, in 

12. Fmrn sdrattincmenb .....A 
19. Fmrn all m r c t s  not i&t.in 



rally into the practice of examining and auditing such returns. This  
experience undoubtedly created in the central office ideas respecting 
centralizeci control over such work. AS the  measure of t,a.xation 
swings from tangible things to  business act.ivity and accounting con- 
cepts, i t  becomes simpler, if not necessary, to  center in  one official 
the  authority to  make inquiries and to  cletermine the correct li,z.bility. 
Uniform interpretations rncl policies, bincling on all, can be assured 
from the. central authority. 

9 

ED STATEXENT OP DEDUCT1 

1. Erpcnsas npcemwily incarred and pnid in carrying on m y  trade,. business, or 
weatinn, snch nn rent-of stqrc, dwk hire, insureace, +I. freight. &c . a .  

2 . ~ m a n t  actnally paid bv a proportp owner for necewary repaim, inmrane,  
und interest on inf.nrnbr:incen upon his property ..................-... 

* 
3. h u n t  paid by n farmer or planter for- 

(a) Hired labor, including the snbai~tmce of the labowts.. ................ 
(6) Neccnnar~repnim upan his farm or plnntatioo.. ..............-......... 
(c )  Inmmnco, and i~ t c ros t  on incurnbnncea upon his farm ~r pl:mt.~!ion. .... 

. . 
4. Otlrclr national, atAtc. nnd local taxes nscrostted nnd p:'id for thu p , r  1FC.7. nwi  ..................................... not, ~ ~ I w ~ v l t c r e  inclncfud 

6. S n ~ w n t  n r t r ~ d l -  p2id for rent of the dwelling-howo nr est l te  occupied as a .......................................... ~ F U I ~ I ~ J I I C O  ..,....... .:. 

8, Escmptcd by Intx-, (except in the caw of a citizen of tlro United States re~idind 
~tbroitr?,) $COO . .  ,. ............................................. 

'I. Incomo from intercat or cfiridond* on stock, capit:$, or deponits in m g  hank, 
trust cornpin.;. rrr snvi~~grr ir~rrtitation, inmritnrr!, or r:ulrwd comprrg., from ....... which 3 per c w t .  tl,er~<nt wail ~vt t l t h~ ld  hy tho oEcom thoreof. 

8. Income frnm interest on bondn, nr other avidcncca of indebtedness of on 
rai1rn:td company or corporntlon, fmm which 3 per c e n t  thereon WA 
withheld by the officurr thereof .........~....~................... 

9. Yaldriss i t f  officers. or ptaymenta to pemna in the civil, military, naval, or otha 
servir-r -I the Dr~itert Y t ~ t e ~ ,  in uxccos of $600.. . ;. ................. 

lo. Income from adrertiwnonta, on which 3 per conk war, paid. .............. 
 TOTAL.^^. .. b; ..~....~~..~.o..r......r...r..... d 





ACT O F  JUNE 30, 1864, AS AMENDED BY ACT OF  JULY 13, 1866 

The Act of July 1, 1862, as amended, was repealed and supplanted 
by the monumental Xtavenue Act of ,J~lile 30, 1864 (13 Stat., 223-306). 
Although the office of Comrnissioilec of Internal Revenue had been 
in active existence for two years, the Act of June 30, 1864, opens 
(page 223) with a slightly revised declaration of his powers and 
duties. The real significance of said restatement of powers and cluties 
is that it emphasizes by reenactment the statutory fact that the Com- 
missioner, uncler the direction of the Secretary of the Treasury, is 
charged with all matters pertaining to the assessment and collection 
of the internal cluties imposed by the Act, or which may hereafter 
be imposed. Section 174 grants blanket authority to the Commis- 
sioner, under the direction of the Secretary, to make all reel a t' ions 
not otherwise specifically proviclecl for, as may be necessary "by 
reason of the alteration of the lams in  relation to internal revenue, 
by virtu0 of this Act" (13 Stat., 304). 

Section 176 provided that  whenever the mode or time of assess- 
ment or collection of any tax or duty imposed by lam is not therein 
provided, the same shall be established by regulation of the Secre- 
tary of the Treasury. (A  later Act proviclecl for the exercise of that 
authority by reguhtion of the Cominissioner (15 Stat., 166) .) The 
clear implications of section 176 are that Congress retains the :~u-  
thority over the mode  of assessment and collection of tmes. 

The Act of June 30, 1864, largely restates the organization and 
procedure of the Act of July 1, 1862. I t  gives greater recognition 
to the true worth of the office of Commissioner. Subject to reella- 
tions prescribed by the Secretary, the Commissioner was authorizecl 
to make refuncls and to coinpron~iss all suits relating to internal 
revenue. Section 44 reacls : 

* * * That  the  Commissioner of Internal Revenue, subject to regulations 
prescribed by the Secretary ol  the Treasury, shall be, and is hereby, authorized, 
on appeal to him made, to remit, refund, ancl pay back all duties erroneously 
or  illegally assessed or collected, ant1 all duties that  shall appear to be un- 
justly assessed or excessive in amount, or  in any manner wrongfully collectecl, 
ancl also repay to  collectors or  deputy collectors the full amount of such sums 
of money a s  shall or may be recovered against them or any of them in any 
court, for  any internal duties or  licenses collectecl by them, with the  costs and 
expenses of suit, ancl all darnages and costs recovered against assessors, 
assistant assessors, collectors, deputy collectors, and inspectors, in any suit 
which shall be brought against them o r  any of them by reason of anything 
tha t  shall or  may be clone in the  clue performance of their official duties, and 
also compromise S Z K ~ L  su i t s  and all otlbers rclnting to  i ,~z temnl  revenue. And all 
judgments and moneys recovered or received for taxes, costs, forfeitures, and 
penalties shall be paid to the collector as  internal duties a r e  required to be 
pa id ;  and all sums of money which the Cornmissioner is authorized to pay by 
virtue of this  section shall he  pait1 by draf ts  drawn on collectors of internal 
revenue. [Italics for  eniphasis. ] 

Compronaise author i ty .  - From tho early history of tho United 
States Government, it was found necessary to clothe the executive 
clepartments with the power to cornpromise. It is independent of the 
pardoning pover of the President, ancl uncler the internal revenuo 
laws was given the Commissioner, by two stages, always within such 
rules as may be prescribed by the Secretary. Section 44, supra, first 
gave the Commissioner authority (subject to reg~llations prescribed 
by the Secretary) to compromise a11 sui ts  relating to internal reve- 
nue. Tliis power mas rounded out by the Act of July 13, ISM (sec- 



tion 8, 14 Stat., 146)) ~ ~ h i c h  granted tlie Commissioner authority, 
under the Secretary's regulations, to con~promise a n y  case arising 
under the internal revenue lams, whether pending in court 07. other- ' wise. 

Befund uutho?*ity. -The authority to abate outstanding assess- 
ments and to refund ilaxes collected is a substantial segment of the I 

tax-determining function. Segtion 44 granted that authority to the 
Commissioner "on appeal made to him," Although claims in abate- 
ment and for  refund are thus classed as being with the Commissioner 
on appeal, they are not strictly speaking part  of an appellate pro- 
cedure. I n  a practical senso section 44 made the Commissioner, on s 
large scale, the one and only national tax determinator of internal 
revenue. 

Section 11 removes all question as to whether tho income tax was 
administered by the assessors and assistant assessors. The list; or 
return L'of the amount of annual incon~e" must be made to the assist- 
ant assessor. The appeal to the assessor is now subject to rules and 
regulations prescribed by the Colnmissioner (section 118) . 

The collecttor continues to purchase property in distraint pro- 
ceedings "in behalf of the United States," and to sell same "under 
such regulations as nlay be prescribed by the Commissioner of In-  
ternal Revenue" (sections 29, 30, 41, 48). The  summary proceed- 
ings of distraint and sale never seem to have been under the juris- 
diction of the Solicitor (section 119). The collector continues to 
prosecute for the recovery of forfeitures in internal revenue (sec- 
tions 41 and 179). 

The duty on the succession to real mtate (13 Stat., 287) develops 
new procedures. I n  .s7ery difficult valuation cases, where the Com- 
missioner thinks i t  expedient, he may compound the duty payable 
on the s~~ccession upon such terms as he shall think fit; also, in his 
discretion, to commute the duty presumptively payable in respect of 
a succession in expectancy, causing a present value to be set upon 
such presumptive duty, "regard being had to the contingencies affect- 
ing the liability to such duty" (sections 143 and 144). This is 
the settlement authority. After appeal to the assessor in the ordi- 
nary succession case, if the taxpayer is "still dissatisfied" he may 
"appeal from such decision to the Commissioner of Internal Reve- 
nue, and furnish s statement of the grounds of such appeal to the 
Commissioner, whose decision upon the case, as presented -by the 
statements of the assessor or  assistant assessor and such party, shall 
be jhml" (section 149). 

The Act of March 3, 1865 (13 Stat., 471), amended the Act of 
June 30, 1864 ; section 1 amended section 118 of the earlier Act, relat- 
ing to iszcome tax, and provided that any person feeling aggrieved by 
the decision of the assistant assessor may appeal to the assessor, and 
his decision shall be final, "unless reversed by tlie Commissione~r." 
The forin, time, and manner of such proceedings were subject to 
rules and regulations "prescribed by the Commissioner of Internal 
Eevenue" (13 Stat., 481). The same procedure respecting income 
taxes was reenacted in tlie Act of March 2, 1867 (14 Stat., 479480); 
It is not clear from the wording whether the statute granted an 

I aggrieved income taxpayer a right of appeal to the Commissioner, 
or  was merely designed to give the Commissioner the right of refview 
of a11 such cases appealed to the assessor from the assistant, assessor. 



I n  actual practice it seems to have been looked upon a s  an appeal 
to the Commissioner; and, in either view, the right to reverse the 
assessor in a specific case means the authority to determine the tax 
liability in that case. The  Act of March 2, 1867 (14 Stat., 480), 
amends the procedure to provide that  no penalty shall be assessed 
for  making a false or  fraudulent inconze return, except after reason- 
able notice of the time and place of hearing, to be regulated by the 
Commissioner "so as to give the person charged an opportunity to 
be heard." The income tax was imposed annually until and including 
the year 1870 (14 Stat., 138). 

I n  1868 a feeling of uneasiness is evidenced. Something is wrong, 
somevhere. Drastlc action was required. First, heavy penalties were 
laid upon revenue officers or  agents for gross neglect of duty or  for 
defrauding the United States. Furthermore, the same penalties 
applied if he had knowledge of a fraud committed by any persoil 
against the United States uncler any revenue law, and failed to 
report it in writing to his next superior officer amd to the Commis- 
sioner. (Act of March 31, 1868, 15 Stat., 60.) No compromise or  
discontinuance of any prosecution under that Act could be had with- 
out the permission in writing of the  Secretary of the Treasury and 
the Attorney General. 

THE ACT O F  JULY 20, 1868 

The Act of July 20, 1868 (15 Stat., 125, section 49), authorized 
the Secretary, upon recommendation of the Commissioner, to ap- 
point not exceeding 25 officers, to be callecl "supervisors of internal 
revenue," each one of whom was assigned to a clesignatecl district. 
It was the duty of every supervisor of internal revenue, under the 
direction of the Commissioner, to see that  a11 laws and reg111 a t '  lons 
d a t i n g  to the collection of internal taxes are faithfully executed 
and complied with ; to aid in the prevention, detection, and punish- 
ment of any frauds in relation thereto; a d  to examine into the 
efficiency and conduct of all officers of internal revenue within his 
district. It was his duty to report in writing to the Commissioner 
any neglect of duty, incompetency, delinquency, or  malfeasance in 
office of any internal revenue officer within his district. He also had 
power to transfer any inspector, .gauger, or storekeeper from one 
distillery to another within his cllstrict, or to suspend them. The 
supervisor could also suspend any collector or assessor for fraud, 
gross neglect of duty, or  abuse of power (section 51). Written re- 
ports were sent to the Commissioner, who took such action as he 
cleemed proper. 

The supervisor mas appointed on the recommendation of the Com- 
missioner. H e  was a Commissioner's man. This is the first time the 
Commissioner's own men were assignecl to permanent stations in 
the fielcl to supervise the activities of the fielcl employees, with statu- 
tory authority to wield disciplinary power. 

Section 50 of the same Act of July 20, 1568, authorized the Com- 
missioner to employ competent "detectives," not exceeding 25 in 
number a t  any one time, and he may assign any such detectives to 
duty under the direction of any officer of internal revenue. 

The number of s~lpervisors mas later reduced from 25 to 10 (17 
Stat., 241) and their appointment changed to that  by the President, 
with Senate confirmation. The word "detectives7' was also changed 
to "a,gents." 



Section 102 of the Act of July 20, 1868 (15 Stat., 166), states the 
Con~missioner's authority to compromise in its find scope. It reads: 

  hat in all cases arising under the  internal revenue laws where, instead of 
commencing or  proceeding with a suit  in court, it may appear to  the  Commis- 
sioner of Internal Revenue to be for  the interest of the United States to com- 
promise the same, he  is empowered and authorized to make such compromise 
with the  advice and consent of the Secretary of the  Treasury;  and in every 
case where a compromise is made there shall be placed on file in the  ofice of 
the  Commissioner the  opinion of the  solicitor of internal revenue, or officer 
acting as  such, with his reasons therefor, together with a statement of the 
amount of tax  assessed, the amount of additional tax  or  penalty imposed by 
law in consequence of the neglect o r  delinquency of the person against whom 
the tax  is assessed, and the amount actually paid in accordance with the terms 
of the compromise; but no such colnpromise shall be made of any case after  
a suit or  proceeding in court has been -commenced, without the  recommenda- 
tion also of the Attorney-General: Provided, That  it shall be lawful for the 
court a t  any stage of such suit or criminal proceedings to continue the same 
for good cause shown on motion of the  district attorney. 

Section 105 provided that all Acts and parts of Acts inconsistent 
with tho provisions of this Act are repealed, with certain saving 
clauses (15 Stat., 166). 



FRAUDS UPON THE REVENUE, 1862-1947 

The Report on the Finances (volume 1 9 ) ,  by Secre.ta.ry S. P. 
Chase, under date of December 4, 1862, briefly mentions that  the 
6 6 Bureau of Internal Iievenue" mas organized and is now actually 
engaged in the labors assigned to it (page 29). However, considerable 
space is devoted to the subject of fraudulent practices upon the cus- 
toms. Secretary Chase said (pages 27-28) : 

The report of the Solicitor of the Treasury, and the suggestions made by 
him, a re  entitled to  consideration. 

During the  last session the Secretary had the honor of transmitting the 
draf t  of a bill for the detection and prevention of fraudulent entries a t  the 
customhouses, ancl he adheres to the  opinion that  the  provisions therein 
embodied a re  necessary for the protection of the revenue. That invoices repre 
senting fraudulent valuations of merchandise are  daily presented a t  the custom 
houses is well known, and  for the past year the collector, naval officer, and 
surveyor of New York have entertained suspicions that  fraudulent collusions 
with some of the customs oflicers existed. Measures were taken by them to 
ascertain whether these suspicions were well founded. By persistent vigilance 
facts were developed which have led to the arrest of several parties and the 
cliscovery that  a system of fraud has been successfully carried on for a series 
of years. These investigations a re  now being prosecuted under the immediate 
direction of the Solicitor of the  Treasury for the purpose of ascertaining the  
extent of those frauds and bringing the  guilty parties to punishment. I t  is 
believed that  the enactment a t  the last session of the bill referred to would 
have arrested, ancl that  i t s  enactment now will prevent hereafter, the f rauds  
hitherto successfully practiced. 

The report of the Solicitor of the Treasury, clatecl November 17, 
1862, serves as a. picturesque backdrop to the legislation of March 
3, 1863. Solicitor Eclwsrcl Jorclan refers to the immense accumuln- 
tion on his books of outstancling judgments. H s  ascribes the accumu- 
lation to the state of the law d a t i n g  to the compensation of district 
attorneys. Their compeiisz~tion is measurecl by a fee bill. There is 
a fee for the prosecution of the suit for  the money to judgment, 
and that is all. For  anything that  may be clone afterwarcl the clis- 
trict attorney receives no compensation whatever. I-Ie recommericis 
corrective le,nislation, incl~lcling power in the Secretary to compro- 
miss money judgments. Solicitor Jorclan then cliscusses the subject 
of his greatest concern ancl one which will occupy his attention for  
several years. I n  reporting to Secretary Chase, he says (ibitl., pages 
133-134) : 

Another subject which has received from me very consiclerable consideration 
is that  of frauds in the importation of foreign merchandise. On the 14th of 
>larch last I had the  honor of adclressing you upon this subJecc, on the occa- 
sion of returning to you a printed communication in relation thereto, which 
had been addressed to you by a gentleman of New York, ancl which you had 
caused to be transmitted to me for esarnination, and for an  expression of my 
views upon the suggestions contained therein. In  the  letter which I then ad- 
dressed to you I used the following language: "I have no doubt that extensive 
frauds have been committed, and that their commission is still persisted in. I 
am persuaded that  the  revenue suffers loss to large amounts annually from 
this cause, and that  every consideration of interest and of morals requires that  



i t  should be suppressed. The Treasnry needs all that  is due to it, and the  
cause of morality is served by visiting ~ io la t ions  of i t  with due punishment. 
Besides, i t  is due to honest merchants to protect them against the practices 

I of the unscrupulous." Itecent clevelop~nents and further examination and re- 
flection have only served to deepen the convictions thus expressed, and I beg 
to call your attention to the letter to which I refer, and to the printed com- j munication by which i t  was  accompanied, for a more full exposition of this I 

subject than I shall attempt in this report. 
I n  that  letter I stated, and I t ake  the liberty of here repeating, that  first in 

order among the means of preventing a continuance of these frauds, I would 
place rigorous ant1 unrelasing efrorts to detect and punish those which have 
already been committetl, since nothing would have a better tendency to deter 
persons from committing frauds in the  future  than perceiving tha t  the Govern- 
ment is earnestly engaged in prosecuting those committed in the past. For  this 
purpose I think that  special agents, to he employed as  detectives in this branch 
of the Government service, might be employed with advantage, a s  well abroad 
a s  a t  home. 

n u t  I am of opinion that  prospective measures of prevention mag be adopted 
with the  most salutary results. The  first great object in all efforts of this 
character must be to secure the  disclosure, in an  authentic and permanent 
form, of the  actual terms of all purchases o r  ,breign merchandise imported 
into this country, and the  deposition and retention of the evidence thereof in 
positions safe and accessible, and  convenient alike for the purpose of estimat- 
ing the  duty  and of detecting any error or fraud. 

For this purpose it seems to me tha t  the  following requiren~ents could not 
fail to ha re  a most beneficial effect: 

First.  To require erery inroice of foreign merchandise to be signed by the  
seller or his authorized agent, and accompanied by an afliilavit or solemn 
declaration that  it exhibits the  actual terms of the  purchase to which i t  
relates, including the  currency o r  other consideration actwllly paid for the  
merchandise. 

Second. That  such invoice shall be deposited, within a limited and short 
time after the purchase, with some officer of the  Government of the United 
States, as the  consul or commercial agent, in the country of the purchase. This 
should he done in order to guard against the  possibility of changing the  
invoice between the time of the  purchase and the  time of making the entry 
of the  goods, and to afford ready means of comparing the  prices stated therein 
with the markets of the  country, and in connection with the next requirement 
v-hich I shall suggest, for still another and not less important purpose, riz, tha t  
of preventing the possibility of the  loss or destruction of the  invoice by collusion 
o r  othern-ise. 

Third. The exhibition and deposit with the revenue officers of a duplicate 
of the  inyoice, verified by the  certificate of the consul or other oflicer, stating 
tha t  the original has been deposited with him, and showing the  time when such 
deposit was made. 

Fourth. The affidavit of the importer a s  to the genuineness and trnthfulness 
of the invoice in erery respect. 

I n  addition to these measures, I think it highly important that  the whole 
sub-ject of the  prevention, detection, and prosecution of violations of the revenue 
laws be placed under the general supervision of some oilicer of the Treasury 
Department. This seems to me alike necessary for the  energy and the uni- 
formity of the  measures to be adopted: and I am confident that  i t  would 
prove alike conducire to the interests of the  Government and of importers. 
As a. large portion of these measures are  now, and must remain, under the 
direction of the Solicitor of the Treasury, it would seem that  there is no other 
officer to whom the remainder could he so appropriately assigned as  to him. 
li'or the  very considerable increase in labor and responsibility which would be 
the result, he  might be allowed a very small percentage-probably one-half of 
1 per cent would be sufficient-upon the moneys collected under his supervision. 
whi le  such an allowance nrollld be sufficient for his compensation, it would be 
too small in any particular cuse to excite his cupidity, anti thereby cloud his 
jildgment, or  unduly influence his action. 

It is very clear that frauds upon the custo~ns TT-ere the concrete 
instances in mind. The internal revenue legislation and organization 
had been adopted only the preceding July 1, 1862, and there had 
been very little fresh experience on that score. 
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The legislation which resulted from this agitation is contained in 
two Acts, each approved March 3, 1863. Section 20, Act of March 3, 
1863 (12 Stat., 726), enacted that the Secretary may appoint "not 
exceeding three rewenue agents" whose duties shall be, under the 
direction of the Secretary, "to aid in the prevention, detection, and 
punishment of frauds upom the revenue," a i d  who shall be paid such 
compensation as the Secrekary may deem just and reasonable. This 
seems to be the first statute t o  clescribe a revenue officer as a "rwe 
nue agent." 

On the same day, another Act of March 3, 1863, enacted legisla- 
tion also aimed at  frauds upon the revenue, which has occasioned 
a great ileal of misunderstanding. It was entitled, "An Act to pre- 
vent and punish frauds upon the revenue, to provide for  the more 
certain and speedy collection of claims in favor of the United States, 
and for other purposes" (12 Stat., 737) . The "fraucls upon the reve- 
nue" mentioned in the Act are fraucls concerning ciuties on importa- 
tions and illegnl entries. The Act is not talking about i.nter.r~al reve- 
nue matters. I t s  examples of n;rongcloing cleal with importations 
of dutiable objects, and particularly with the practice of f r a~du len t  
unilervaluations in the invoices of merchanclise exported from 
Europe. The new internal revenue enactment of July 1, 1862, had 
been upon the books only eight months and little or no experience 
with fraudulent practices thereunder ITas available. Nevertheless, 
under the impetus of the amazing frailcis upon the customs which 
had been perpetrated for many years, section 2 of the Act of March 
3, 1863, reads (12 Stat., 739) : 

* * * That  the Solicitor of the Treasury, under direction of the Secretary 
of the Treasury, shall take cognizance of all frauds or attempted frauds upon 
the revenue, and shall exercise a general supervision over the measures for 
their prevention and detection, and for the  prosecution of persons charged with 
the commission thereof; and it shall he the tluty of the collectors of the several 
collection districts of the United States to report to him all seizures of goods, 
wares, or merchandise made by them, a s  soon as  practicable after the same 
a re  made, with written statements of the facts upon which such seizures are  
l~nsed. And for the purpose uf en:~bling the Solicitor of the Treasury to perform 
the duties hereby enjoined upon him. the Secretary of the Treasury is hereby 
authorized to employ not more than three clerks, in addition to those now as- 
signed to the office of the  Solicitor by law, for such time and a t  such rates 
of compensation as  he mag deem for the  public interest, and prescribe the 
compensation to be allowed to such clerks, not exceetling the amount now al- 
lowed to clerks of like class; said compensation shall be paid in the same 
manner as  other expenses of collecting the revenue. 
(Origin of section 376, Revised Statutes;  now section 336, Title 5, 'CTnited 
States Code.) 

This legislation mas a partial answer to the recolnmenclation of 
the Solicitor of the Treasury, above quoted, "that the whole subject 
of the prevention, cletection, and proseeeution of violations of the 
revelnue laws be placed under the general supervision of some officer 
of the Treasury Department," on the grouncl that i t  prove 
alike conclucive to the interests of the Government and of importers. 
The legislation of March 3, 1863, section 10, also authorized the com- 
promise "of any claim in favor of the United States," by tho Secre- 
i ary upon reco~nmenclation of the Solicitor. A careful of the 
Solicitor's annual report clatecl November 16, 1863, in recounting 
his prior recominenclation for such statutory nuthority, cliscloses that 
110 was talking about "jzcdgrmmts clue to the United States." The 
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statutory word "claim" could well be construed to niean only a 
judgmmt clain~. 

Section 9 of the Act put the Solicitor in  charge of the sale of 
lands acquired by the United States in satisfaction of debts. Sec- 
tion 11 granted the district attorneys 2 per centuni upon all moneys 
collected or realized in any suit or  proceeding arising under the in- 
ternal revenue laws, and conducted by them, in whlch the United 
States was a party. And by sectioli 13 the several district attorneys, 
on October 1 of each. year, were required t o  make reports to the 
Solicitor of the number of proceedings and suits commenced, pend- 
ing, and determined within his distrlct during the past fiscal year, 
and also other pertinent data. 

I n  respect of frauds upon the revenue, the authority of the Solicitor 
of the Treasury over the district and other attorneys was not ex- 
clusive. Section 12, Act of March 3, 1863 (12 Stat., 737, 741), pro- 
.rides that  in all suits or proceeclings against collectors or other 
officers of the revenue for  any act done by them, "in which any dis- 
trict or other attorney shall be directed to appear on behalf of such 
officer by the Secretary or Solicitor of the Treasury, or by m y  other 
proper officer of the Go~ernnzent, '~ such attorney shall be compen- 
sated in an amount to be approved by the Secretary. I f  an attorney 
could be directed to appear by anyone other than the Solicitor of the 
Tl.easury, the Solicitor's authority was not exclusive. 

The t h e e  c7erks above authorized by section 2, supra (12 Stat., 
k 
t 39),  vere not the same as the "three revenue agents" mentioned in 
the p re~~ious  Act of the same day (12 Stat., 726). The three revenue 
agents vere to aid in the prevention. detection, and punislzment of 
"frauds upon the revenue." Their duties were under the direction 
of the Secretary, and not the Solicitor. This must have been inten- 
tiol~al. The two Acts TI-ere appro-ved the same clay and accordingly 
made their respectire ways through Congress a t  the same time. One 
Act of March 3, 1863 (12. Stat., 713), was an  internal revenue meas- 
ure, amendatory of the Act of July 1, 1862. The other Act of March 
3, IS63 (12 Stat., 737)) when referring to tax situations, speaks ex- 
clusi~ely of customs matters. The clear inference  as that as to 
frauds upon in,ternaZ revenue the work ~ o u l d  be done by the threa 
revenue agents under the direction of tlie Secretary ; but as to frauds 
upon customs the vorlr would be done by the three additional clerks 
in  the ofice of the Solicitor, and of course under his supervision. 
I-lovever, it appears that the three clerks n7ere not named; and but 
two of tlie revenue agents appointed, who were placed under the 
direction of the Solicitor of the Treasury, one to reside in the city 
of New Pork  and to be employecl in that  and other domestic ports, 
and the other to be employed in  Europe. Their duties obviously re- 
lated to frauds upon the customs. (See Report on the Finances, 
volume 21, page 84.) 

I n  his report to Secretary Chase dated November 16, 1863, Solicitor 
Jordan comments that his duties were heavily increased by the 
Act of March 3 last, for the prevention of frauds upon the revenue, 
then dismisses the matter by saying (ibid., volume 20, page 88) : 

The act to which I have just referred had not gone into full operation a t  the  
close of the last  fiscal year, and I mill not, therefore, now make i t  the subject 
of any remark further than that  measures have been taken with a view to 



give i t  complete effect, and that  I have the fullest confidence, from the test 
which it has thus fa r  undergone, that  it will be found productive of all the 
advantages which were anticipated from its passage. 

The Commissioner of Internal Revenue, however, is not satisfied 
with the situation. I n  his report dated November 30, 1863, Commis- 
sioner Joseph J. Lewis states (ibicl., volume 20, page '7'7) : 

It appears to me that  i t  would be highly eligible that  authority should be de- 
volved somewhere more distinctly than it now is, to esercise supervision over 
suits instituted in the name of the United States for the enforcement of 
penalties against delinquents under the internal revenue laws, and to com- 
promise suits and claims when deemed for the interest of the Treasury. Suits 
have been instituted, and costs incurred in cases, which this ofTice would not 
have advised, and money may often be saved by accepting terms of accommocln- 
tion offered by parties prosecuted for penalties, where little prospect exists 
for recovering anything by proceeding to judgment and execution. 

A s  the  admini.ytrution of t 7~e  internal revenue luzcs is entrusted main ly  to 
th i s  ofice under  ?/our direction, I suggest that  a provision that  all fines, pen- 
alties, and forfeitures, or the share of them recovererl under those laws, be- 
longing to the  Government, he paid into this office, and that  the  costs of suits 
and prosecutions which shall be institutecl by the United States for such fines 
and penalties, and for internal revenue d~zties, be paid by this office out of such 
moneys as  may be here received for taxes, so that  the whole subject may be 
brought w i th in  t he  coynixance of oficers appointed under the  internal revenue 
lazos. [Italics for ernphnsis. 1 

On  November 4, 1861'3, Commissioner Lewis issued Circular No. 12, 
being the regulations addressed to the collectors concerning the mode 
of returning uncollectible taxes, etc. See 'LCirculsrs, Specials and 
Decisions Issued by the Office of Internal Revenue to January 1, 
1871,'' pages 23-24. Paragraphs 10, 11, ancl 13 of said circular read 
as follows : 

Collectors are  expected to exhaust the mwns  affortled to them 1, law, 
within the time nnniecl therein, for the collection of taxes, subject to the r e  
quirement that  the remedy by distrnint or seizure, unless obviously unarniling. 
must be resorted to before suits, and that  suits for tases and prosecutions for 
pecuniary penalties are  not to be instituted a t  their instance, nor by their 
deputies, unless there is good ground to believe that the  money due the  Unitecl 
States on judgment against the clelinquent, together with costs, can be col- 
lected. I t  must also be remembered that the  costs of prosecutions instituted by 
informers, other than collectors or  their deputies, a r e  not chargeable to the 
Unitecl States, in case of nonsuit or failure to recover judgment against cle- 
fendant, or to collect the penalty. 

Collectors will, of course, unrlerstancl that  they a re  not hereby prohibited 
from commencing prosecutions to enforce the pe?mlty of imprison?nent in cases 
where a wise discretion would determine that  such course is necessary to 
vindicate the law. Nor a re  they prohibited from prosecuting or suing willful 
and defiant violators of the law, who are  apparently able to pay the costs and 
penalties that  may he recovererl. [Italics for emphasis.] 

* * * * * * * 
Fines, penalties, and forfeitures, or the share thereof b~longing to the 

Government, recovered or  collected after suit brought, must be kept distinct 
from tases collectecl, and be paid over to the proper depository, or  Assistant 
Treasurer, a s  a par t  of the judiciary fund, in the same manner as  other fines, 
penalties, and forfeitures; and the  costs properly chargeable to the  Govern- 
ment mill be paid from t h e  same fund. 

Paragraphs 10 and I1 were, no doubt, based upon the provisions of 
section 31, Act of July 1, 1862, supra, which mthorized the collectors 
to prosecuts for  fines, penalties, and forfeiturss. They reveal the 
views of internal revenue on the scope of the collector's authority, 
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It covered the comnzencing of prosecutions to enforce the penalty 
of inzpriwonme nt. 

The reaction of the Solicitor of the Treasury to this circular is 
of written record. H e  records no objection to paragraphs numbered 
10 and 11, but is quite emphatic regarding paragraph 13. The letter 
of Solicitor Jordan, dated February 24, 1864-, is quoted in full: 

T R E A S ~ P  DEPARTMENT, 
S o ~ r c r ~ o n ' s  OFFICE, lilehruary 24, 1864. 

Tour attention is called to the  following section, taken from a circular issued 
from the Office of Internal Revenue a t  Washington, under (late of November 
4, 1863, and addressed to the collectors appointed in connection with that  
13urenu in the several States : 

"13. Fines, penalties, and forfeitures, or the  share thereof belonging to 
the Government, recovered or  collected, after suit brought, must be kept dis- 
tinct from taxes collected, and be paid over to the  proper depository or As- 
sistant Treasurer as  a part  of the  judiciary fund, in the same manner a s  
other fines, penalties, and forfeitures, and the  costs properly chargeable to the 
Government will he paid from the same fund." 

The language here used, especially a s  i t  is addressed to collectors, is liable 
to an improper construction, since i t  might be supposed, on a casual reading, 
that  the collectors themselves were expected to separate the moiety belonging 
to the Government in the  cases referred to, and place the same in the hands 
of "the proper rlcpository" or "Assistant Treasurer" ns a part  of the juciiciary 
fund. 

The rule to be adopted in all cases when legal proceedings hax-e been in- 
stituted to recover fines, penalties, and forfeitures, under the  provisions of the 
internal revenue law, is this: The clerk of the district or circuit court in which 
suit has been commenced, upon payment into his hands of moneys recovered 
after judgment had, or  when a compromise is  entered into, and the  defendant 
pays the  penalty claimed in the  suit,  and the  proceedings a r e  dismissed by 

, direction of the United States district attorney, will deposit the Government ' moiety of such moneys received with the proper depository, and will send a 
receipt of such deposit to the  Solicitor of the  Treasury, to be directed by him 
into the  judiciary fund. 

In  no instance will the  clerk pay over such funds to the collector to be disf 
tributed by  him as the section above referred to would seem to indicate. 

EDWARD J O I ~ A N ,  
Solicitor of the Treasury. 

(Ibid., page 284. ) 

The significant sentence would appear to be : "The rule to be adopted 
in all cases w h e n  ZegaZ proceediqzgs have been i m t i t u t e d  to recover 
fines, penalties, and forfeitures, under the provisions of the internal 

. Evidently Solicitor Jordan appre- revenue law i s  t h i s :  * " "  
ciated and recognized the full authority intended to be granted the 
collectors of internal revenue by section 31, Act of July 1, 1862. 
A f t e r  legal proceedings were commenced, then the Solicitor of tlie 
Treasury regarded liimself as  being in charge, with potent corn- 
p~07riiqe xnthority ~ 1 n i l ~ ~  sect.ion 10, Act of March 3, 1863, supra. 

ACT O F  J U N E  30, 1804, AS AMESDED BY ACT O F  JULY 13, 1866 

Irrespective of the provisions of section 2, ~ \ c t  of &larch 3, 1863, 
quoted above, and without mentioning them, in the general revenue 
measure of June 30, 1864 (13 Stat., 223, 239, section 41), tlie collec- 
tors or their deputies ar0 again enjoined and authorized "to prose- 
cute for the recovery of any sum or sunx which may be forfeited 
by virtue of this Act; and all fines, penalties, and forfeitures which ' may be incurred o r  imposed by virtue of this Act shall be sued for 
and recovered, in the name of the United States, in any proper form 
of action, or by any appropriate form of proceeding, qui tam o r  



otherwise, * * * before any court of competent jurisdiction." 
h qui tam proceeding was a suit by an informer. (See also section 
179, 13 Stat., 305.) 

The Act of ~ u n e  30, 1864, went still further. Evidently a disagree- 
ment had developed between the internal revenue men and the Solici- 
tor of the Treasury respecting the sta.tutor-y authority of the latter. 
Section 173 of the Act of June 30, 1864 (13 Stat., 308, 304), contains 
this significant provision : 

And be i t  further enacted, That  the following Acts of Congress a re  hereby 
rcpealecl, to  wi t :  * * * Mso, the second sectim of the Act of March third, 
eighteen hundrecl and sixty-three, entitled "An Act to prevent and punish 
f rauds  upon the revenue, to provide for  the  more certain and speedy collection 
of claims in favor of the  United States, and  for other purposes," so f a r  as the 
same applies to oficers of internal reveltzce. [Italics for emphasis.] 

The statute was not arnm,clecZ so as to exclude certain officers from 
its operation. The entire section W x a s  ~epealecl  so far c ~ s  the same 
applies to of icem of internal revenue. I n  the repealing lCm,rmage it 
is not declared that  section 2 did apply to officers of in ten~a l  reve- 
nue; but "so far as7'  i t  dicl, it was repealed. 

A t  this point the situation may be thus clescribecl: The Solicitor 
of the Treasury held no statutory authority in his own right, super- 
visory or  otherwise, over oficers of Gnternal revmue;  nor chcl he have 
any statutory authority in his own right to mnke any investigations 
or  take any administrative action which ~voulcl interfere with or be 
in derogation of the statutory cluties and powers of the officers of 
internal revenue. By section 4, Act of June 30, 1864, the number of 
revenue agents was increased to five, still operating under the direc- 
tion of the Secretaiy, "to aid in the prevention, detection, and punish- 
ment of fraucls upon the internu1 revenue, and in the  enforcement 
of the  collection thereof." The insertion of the word "internal" is 
full of meaning. They were not nnder the plain language of the 
statute supposed to  be concerned with customs cluties. They were not 
to operate uncler the Solicitor, but under the direction of the Secre- 
tary. (See 20 Op. Atty. Gen., 714.) 

Equally persuasive of this practical vie%-point is section 5 ,  Act of 
June 30, 1864, which authorized the Secretary to appoint inspectors 
in any assessment district where in his juclgment it may be necessary 

, "for the purposes of a proper enforcement of the internal revenue 
laws or  the detection of frauds, and such inspectors a d  revenue : agents aforesaid shall be subject to the rules and regulations of the 

I said Secretary, and have d l  the powers conferred upon any other 
I officers of internal  revenue in making any examination of persons, 

books, and premises which may be necessary in the discharge of tho 
duties of their office" (13 Stat., 224). (The inspecfors were used 
more in connection with the cluties respecting distillecl spirits, snuff, 
and tobacco.) It is not likely that anyone a-ho is under the direction 
and subject to the rules and regulations of the Secretary would be 
or  was intmclecl to be under the statutory supervision, general or  
specific, of the Solicitor of the Treasury. It is clear beyond reason- 
able doubt that  as regards the internal revenue, the drive against, 
fraudulent practices during the Civil W a r  period mas directed by 
the Secretary and not supervisecl by the Solicitor of the Treasury. 

'The number was increased to  10 by the Act of Rlarc.11 3,  IS66 (13  Stat., 471)  



Perhaps this was a necessary comproinise of a departmental conflici, 
but i t  presents the practical situation. 

i Section 16 of the Act of March 3, 1865 (13 Stat., 486), is in h ~ l l  
llarniony with this view when i t  provides : 

That all provisions of any former Act inconsistent with the  provisions of 
this Act are  hereby repealed: Provided, hozoever, That no duty imposed by any 
previous Set ,  which has become due or of which return has been or ought to be 
made, shall be remitted or released by this Act, but the same shall be col- 
lected and paid, and a11 fines ant1 pelinlties heretofore incurred shall be en- 
forced and collected, and a11 of'l'ences heretofore committed shall be punished 
a s  if this Act had not been passed ; and the Gontmissio?zer of Intel-nu1 Revemcc, 
?mder t7~e direction of the Sccrctaq! of the 7'1-ensz~l-?j, i s  autho?-ixed to ?nuke all 
necessu?y l-egztla f I ou s notd lo prescribe 071  ?zecessnl-?j f 0 ~ 7 7 1  s ntzd proceedings f or 
the collection of  suc7~ tuxes uizd the enfo~cenzent o f  szich fines and penalties fo?- 
the execution of t71e provisions of this Act. [Italics for emphasis.] 

The foregoing italicized 131.01-isions were reenacted by section '70, 
Act of July 13, 1866 (14 Stat., 173). They authorize the Comn~is- 
sioner, under the direction of the Secretary, to malre all necessary 
regulations and prescribe all necessary forms and pi-oceedings for 
t,lle collection of such taxes and the enforcement of such fines and 
penalties for the execution of the provisions of this Act. Aside from 
other provisions of a specific clmracter, i t  would seem that the general 
statutory authority to "prescribe all necessaiy forms and proceed ings  
for * * * the enfo rcement  of such fines and penalties" was suffi- 
cient to place the, positive control orer the pennl provisions affecting 
internal revenue in the hands of the. Coi~-~niissioner. The Act of July  
13, 1866, section 64, also created the ofice of Solicitor of Internal 
Revenue, to serve as the statutory legal adviser of tlie Commissioner. 

The Commissioner had further cause for satisfaction over the 
Act of June 30, 1864. The suggestion contained in his annual re- 
port dated November 30, 1863, quoted above, respecting compromise 
authority, was granted by Congress. Section 44, Act of June 30, 
1864 (13 Stat., 240) , gave the Commissioner authority (subject to 
regulations prescribed by the Secretary) to comprom ise  all suits 
L L  relating to internal revenue." This authority was further clarified 
ancl greatly extended by the Act of July 13, 1866 (14 St,at., 146, 
section 8 ) ,  which provided : 

The Commissioner of Internal Revenue shall be, and is hereby, authorized 
and empourered to compromise, under such regulations as the Secretary of the  
Treasury shall prescribe, any ca.se arising under the internal reven.ue laws, 
whether pending in court or otherzoise. [Italics for emphasis.] 

The statutory provision quoted above eliminated the compromise 
authority of the Solicitor of the Treasury respecting suits involving 
i n t e r n a l  revenue, as pan ted  by section 10, Act of Rfarch 3, 1863. It 
is improbable that  Congress would leave tl?e Solicitor of the Treasury 
with authority to recommend compromise of an internal revenue 
claim, when the Commissioner, under the Secretary's regulations, 
could compromise any case arising under the internal revenue laws, 
whetlier pending in  court or otherwise. I f  it should be considered 
that section 10 of the Act of March 3, 1863, was not effectively re- 
pealed by section 8, Act of Ju ly  13, 1866, nevertheless the provisions 
of the latter Act clearly and definitely conferred upon the Conimis- 
sioner an authority superior to  that  possessed by thei Solicitor, as 
regards compromises of internal revenue cases. Specific legislation 
supplants ge~neral legisl a t '  ]on. 



In  hls annual report dated Novembelr 30,1863, Coniniissioner Lemis 
also recommended legislation that  the share of d l  fines, .penalties, 
and forfeitures belonging to the Government be paid Into "this 
oflice." The Commissioner ?yas probably then amme of the position 
of the Solicitor on that subject as later expressed in his communica- 
tion of February 24, 1864, above quoted. In the Act of July 13, 1866 
(14 Stat., I l l ) ,  section 44 was amended so as to  provide that "all 
judgments and moneys recovered or received for taxes, costs, for- 
feitures, and penalties, shall be paid to the collwtor as internal taxes 
are required to be paid." 

Section 41-In the Act of June  30, 1864, and subsequent Acts 
of tho Civil War  period, section 41 contains the general authoriza- 
tion to collectors or their deputies to prosecute for the recovery of 
fines, penalties, and forfeitures. As amended by the Act of July 13, 
1866 (14 Stat., I l l ) ,  section 41 then read in full as follows: 

That  it shall be the  duty of the collectors aforesaid, or  their deputies, in 
their respective districts, and they a r e  hereby authorized, to collect all the 
taxes imposed by law, however the  same may be designated, and to prosecute: 
fo r  the recovery of any sum or sums which may be forfeited by l a w ;  and all 
fines, penalties, and forfeitures which may be incurred or imposed by law, 
shall be sued for and recovered, in the name of the  United States, in any 
proper form of action, or by any appropriate form of proceeding, qui tam or  
otherwise, 3efore any circuit or district court of the Unitecl States for the 
district within which said fine, penalty, or forfeiture may have been incurred, 
o r  before any other court of competent jurisdiction. And taxes may be sued for 
and  recovered, in the name of the  United States, in any proper form of action 
before any circuit o r  district court of the  United States for the  district within 
which the liability to such t ax  may have been or  shall be incurred, or where 
the  party from whom such tax is  due rnay reside a t  the time of commencement 
of said action. B u t  no such suit  shall be commenced unless the G~rnmi~ssioner 
of Internal  Revenue shall authorize or  santction the proceedings: Provided, 
That  in case of any suit for  penalties or forfeitures brought upon information 
received from any person, other than a collector, deputy collector, assessor, 
assistant assessor, revenue agent, or inspector of internal revenue, the  United 
States shall not be subject to any costs of suit,  nor shall the fees of any at-  
torney or  counsel employed by any such officer be allowed in the  settlement 
of his account, unless the employment of such attorney or counsel shall be 
authorized b y  the Commissioner of Internal  Revenue, either expressly or  b y  
general regulations. [Italics for emphasis.] 

Under the provisions of section 41, Act of June 30, 1864, as 
amended, supra, the collectors of internal revenue are authorized to 
prosecute in the United States courts for fines, penalties, and for- 
feitures. I n  similar manner, tases may also be sued for and recovered 
in the name of the Unitecl States. The mannge.ment of such suits is 
entrusted by law to ths  Unitecl States attorneys. Honever, after the 
amendment of the section by the Act of July 13, 1866, no suits for 
taxes or penalties were comnienced unless the Commissioner of In-  
ternal Revenue authorized and sanctioned the proceectings. The 
amendment provided : 
But no szcch szcit shall be commenced unless the Commissioner of Internal 
Revenue shall authorize o r  sanction the  proceedings. [Italics for emphasis.] 

The worcls "such suit" seem to refer to any kind of suit previously 
mentioned in the paragraph, whether a suit to recover "taxes" or  
a suit or a prosecution for fines, penalties, and forfeitures. Section 
41 concludes with n proviso to the effect that in case of any suit for 
penalties or forfeitures brought upon information received from m y  
person other than an internal revenue officer, the United States shall 



not be subject to any costs of suit, nor sl~all  the fees of any 
employed by such officer be allowed unless the employnient of sucl  ner 
attorney " s l d l  be authorized by the Commissioner of Internal Reve- 

l nue, either expressly or by general redations."  In this may the 
Commissioner controlled the bringing OF such suits whether initiated 
by revenue oficials o r  by others, including informers. + 

The statutory wording under Stamp Duties is confirmatory of the 
conteniporaneous construction made of the terms "finas, penalties, 
and forfeitures" as embracing criminal prosecutions. Section 155, 
Act of June 30, 1864, as amended by section 9, Act of July 13, 1866 
(14 Stat., 141-142), provided that every person forging, counter- 
feiting, or  niisusirig stamps or dies shall, on conviction thereof, for- 
feit the said count,erfeit stamps and the articles upon which t,l~ey 
are placed- 
* * * and be punished by fine not esceeding one thousand dollars, or  by 
imprisonment and confinement to hard labor not esceeding five years, o r  both, 
at the discretion of the court. 
Section 156, Act of ,June 30, 1864 (13 Stat., 293), enacts the penalty 
for forging or counterfeiting private stanips, and provides that per- 
sons so doing- 
* * * shall be deemed guilty of a felony, and, upon conviction thereof, shall 
he subject to all the penalties, fines, and for fe i tures prescribed in  the  preceding 
section of this Act. [Italics for emphasis.] 
One of the "penalties, fines, and forfeitures" prescribed by "the pre- 
ceding section (section 155) of this L4ct," as above set forth,  as 
imprisonnient and confinement a t  liard labor, and such was to be part 
of the punislmient for felons under section 156. Therefore, in the im- 
portant portion of the lievenue Act, which imposed Stamp Duties, 
the words 'Lpenalties, fines, and forfeitures" x-e.re clearly descriptive 
of felonious guilt and imprisonment a t  hard labor. When the same 
words were wed in  section 41 of the same Act, as amended by sec- 
tion 9, Act of July 13, l%G, they hacl the same meaning. Imprison- 
ment is not a fo r f e i t~ re ;  but the .crord "penalty" is an appropriate 
legal description of tlre punishment of confinement a t  harcl labor 
(section 3423, Revised Statntes) . 

I n  the Acts of .June 30,1864, and July 13,1866, substantial progress 
was made in  bringing the st,atutory control over all suits or  pro- 
ceedings arising under the internal revenue lawn under the cog- 
nizance and control of officers appointed under the internal revenue 
lnws. I n  his annual report clated Kovenzber 30, 1866, Cornmissloner 
E. A. riollins made many sensible observations and suggestions 
(Report on tlre Finances, volume 23, page 59). Among them were 
the following : 

UNITED STATES DISTRICT ATTOREEYS 

I t  is the  duty of the  attorneys of the  several .judicial districts of the United 
States to report to the Solici to~~ of the Treasury Si'orm time to time the com- 
mencement of any suit by them in which the United States is a party, whether 
for  fine, penalty, or forfeiture, and to  keep him advised of proceedings in the  
same and their final disposition, Most of the statutes relating to this subject 
were enacted when no internal revenue laws were in force. Under the revenue 
laws i t  is made the duty of the  collectors of the several districts to prosecute 
for the recovery of any sum or sums which may be forfeited, and they a re  gm- 
ernlly regarded in the statutes and in practice as, the prosecuting oiIicers of the  
revenue service. They make their reports to this office, but when the suit is 
placed in the hands of the  law officers of the  Government, their obligations a r e  
practically ended. 



The Comn~issioner of Internal Itevenue, under such regulations as  the Secre- 
tary  of the Treasury may prescribe, is authorized and empowered to Corn- 
promise any case arising under the internal revenue laws, whether pending 
in court or otherwise. I-le is charged, too, by the law with the  preparation of 
,211 instructions, regulations, and directions relating to the assessment and col- 
lection of the  internal revenue taxes. 

I t  is not my desire that  more responsibility should be devolved upon this 
oflke, or more authority be given to i t  than what seems to be demanded by the  
best interests of the Department ; but zche?~ suits w e  commenced at the  instunce 
o f  the  Golnmissioner through the  collector, ant1 may be by him compromised, 
i t  would seem appropriate that  the several district attorneys should be re- 
quired to malie to him the same reports which they a r e  now required to make 
to  the Solicitor of the Treasury, ancl that  he be authorized to give instructions 
to such officers during the progress of the causes. [Italics for emphasis.] 

The evident propriety of this has established its practice on the part  of the 
Solicitor of the Treasury and the attorneys in the most important districts, at 
leas t  so f a r  a s  regards the  conduct of these suits, but that  this ofice should by 
law be entitled to have, and should have, in its possession as  much information 
and  authority relative to procezclings in the  courts in its interest a s  i t  has  
in the  assessment and collection of taxes, I clo not suppose can be reasonably 

' questioned. Uniformity and thoroughness can not possibly otherwise be secured. 
Now that  a solicitor is authorized and emplo3-ed in this office, it is no more 

than appropriate that  a docket should be kept in i t  of all the  internal revenue 
suits in the country, and that  it should have upon its files, a t  all times acces- 
sible for reference, copies of all important judicial orders anrl decisions in 
reference to internal revenue laws or  their administration. 

I believe i t  advisable, also, that  the Commissioner should be charged with 
the  custody of all real estate purchasetl for the United States a t  sales upon 
distraint, or  process from court, in suits under the internal revenue laws;  for  
he  alone has official information of a11 such purchases, a t  least in cases of 
clistraint, and shoulcl be charged, too, with the sale of the same under the  a p  
proval in every instance of the Secretary of the Treasury. I clo not regard this 
a s  essential by any means, but i t  naturally follows from the chmge  proposed 
wi th  reference to  the  conduct of suits, and a knowledge of all the  circumstances 
attending the purchase and of the results of the investigation of titles a t  that  
time must often prove of advantage in the sale. 

The Congress promptly enacted legislation adopting the above- 
quoted suggestions, in an Act entitled "An Act to amend existing 
laws relating to internal revenue, ancl for other purposes," approved 
March 2, 1867 (14 Stat., 471). I n  brief retrospect, we have seen that 
the authority granted the Solicitor of the Treasury by section 2, su- 
pra, Act of March 3, 1863, lmcl already been repealed by section 173, 
supra, Act of June 30, 1864, in so ' fa r  as i t  affected the o6cers of 
internal revenue. By section 31, ,\ct of Ju ly  1, 1862, ancl section 41, 
Act of June 30, 1864, as amended, the collectors held the power to 
prosecute for  violations of internal revenue laws. I n  practical ad- 
ministration, this authority COT-erecl both civil and criminal viola- 
tions. By  section 44, Act of June 30, 1864, as amenclecl, the authority 
to  compromise any internal revenue case v a s  left with the Commis- 
sioner, subject to regulations of Lhe Secretary. Such authority as 
remai~lecl to the Solicitor of the Treasury over internal revenue mat- 
ters mas indirect, through his statutory powers to issue directions to 
district attorneys, marshals, and clerks of courts, and call for reports 
from them. Tha t  authority mas whittled down to little or  nothing 
by the Act of Rllarch 2, 1867, above mentioned, which seems to take 
away, as of that  time, any remaining vestige of actual control in the 
Solicitor of the Treasury over internal revenue matters. Section 3 
provides : 

That in all suits or proceedings arising under the  inCemaZ revenue laws, to  
which the United States is party, and in all suits or  proceedings against a col- 
lector or other oilicer of the internal revenue, wherein a district attorney shall 



appear for the purpose of p~wsecuting or tlcfending, i t  shall hc the cllity of 
said attomey, instentl of ~ q x b ~ ~ t i n g  to  the Solicitor of the Treasury, immedi:~tely 
a t  the end of every term of the court in which said suit or  proceeding is or  shall 
be instituted, to forward to the Commissioner of Internal Revenue a Plill : ~ n t l  ' particular statement of the condition of all such suits or proceedings appear- 
ing upon the docket of said court: Provided, That  upon the inst~tution of any 
such suit or proceeding i t  shall be t h e  duty of said attorney to report to said 
Commissioner the full p:lrticnlars relating lo such suit or proceeding; and i t  
shall he the duty of the  Commissioner of Internal Revenue (with the apriroral 
of the Secretary of the T1wisnryc.) to  establish such rules and regulations, not 
inconsistent with law, for the observance of revenue officers, district attorneys 
and mal-shals, respecting snits arising under the internal revenue lams, in 
which the United States is a party, a s  may he deemed necessary for the  just 
responsibility of those officers and the ~ r o m p t  collection of all revenues and 
debts due and accruing to the United s t a t e s  under such laws. [Italics for 
emphasis. ] 

T h e  regulations above contemplated for  the observance of district 
dtorne,ys, n~arshals ,  and internal revenue officers were approved by 
the  Secretary and p r o ~ n u l p t e d  on April  13, 1867. T h e  second para- 
graph of these regulations stntes : 

B y  section third of snid Act, i t  is made the duty of the Commissioner of In- 
ternal Revenue to control, and to keep record of, a77 suits arising under t h e '  
internal re.iTenue laws. and consequently the  above-mentioned officers will I 

hereafter look to the Commissioner for instructions in snch cases, and make 
all reports to him in n similar manner to that  hitherto required by the  
solicitor of the T~.easnry. Reports will be made to this office in all cases now 
pending. anrl all instructions concernine such cases mill be issued by the 
Commissioner of Tnternal Rerenue. [Ttalics for emphasis.] 

These r e~u la t ions  were not to  he  deemed to apply to any cases except  
those amsing wnder the  internal  revenue laws. T h e  Solicitor of the  
Treasury retained his authority over customs cases. There was a~ 
Solicitor of Internal E e ~ e n u e ,  then drawing more pay than the i 
Solicitor of the  Treasury, and  who was well able to  handle the legal ~ 
work of the Office of Internal Revenue. T h e  Solicitor of the  Treasury 
was ~ ~ n i c l i  to note, 110~~-ever, t h a t  section 3, Act of March 2, 186'7,i 
a b o ~ e  recited, did not mention clerks of courts. R e  thereupon pre- ~ 
pared a circular, dated April  20, 1867, announcing t h a t  the  reguln- 
tions and instructions theretofore issued from his office to  said clerks 
of courts would remain in forcel, and t h a t  they  ill continue to  make 
the  usual reports and returns, "making, however, separate reports in  
all matters relating to internal revenue suits." It niay have been a 
small matter, but  the  position of the  Solicitor of the Treasury was 
in confor~n'itv with the literal language of the  statute. 

Section 7 of the Act of Rlarch 2, 1867 (14 Stat., 4'73), provided 
tha t  the Commissioner, with the  approval of the Secretary, was 
authorized to  pay such sums as may i n  his jud,ment be deemed neces- , 

L L  sary for  detecting and bringing to  trial and punishment persons 
guilty of violating the internal revenue laws, o r  conniving a t  t h e  
same time i n  cases TI-here such expenses are  not otherwise provided 
for  by law." This  prorision formed the basis of Revised Statutes 
3463. It is now section 3'792, Internal Revenue Code. 

To  remedy the odd situation respecting the  clerks of courts, above 
discussed, the Act of Marc11 1, 1879 (section 2,20 Stat., 327) , amended 
section 797, Revised Statutes (1878 edition), by addin9 t h r e t o  the  
following: 
R e  (every clerk of court) shall also, a t  the  close of each quarter or  within 
ten di1r.s thereafter, report to the Commissioner of Tnternal Revenue all moneys 



paid into court on account of cases arising uncler the internal-revenue laws, 
a s  well a s  all moneys paid on suits on bonds of collectors of internal revenue 
-i: * I . [Italics for emphasis.] 

This amendment did not exclude the Solicitor of the Treasury from 
the receipt of any report he was entitled to frorn clerks of courts 
uncler Revised Statutes, section 797, but i t  gave the Cominissioner 
the information he needed. 

Concerning the district attorneys, the nforen~entionec regul a t '  ions 

of April 13, 1867, provided (page 4) : 
Whenever a district attorney shall, in any manner, become possessetl of 

information which shall lead him to believe that  a trespass upon the property 
of the United States (of which possession is held by virtue of the internal 
revenue l aws) ,  or an infrxction of the internal revenue laws, has been com- 
mitted, he will irnrnetliat~ly report such information to the collector of internal 
revenue for the district in which the offence was cornmlttecl, and if the collector 
shall agree a s  to its propriety, suit shall be immediately commencecl. If the 
collector shall not so agree the  clistrict attorney will immediately report the 
circumstances of the case to the  Commissioner of Internal Revenue and await  
his instructions. 

On the receipt of papers on which to commence suit the clistrict attorney will 
closely examine ancl see if there is any defect in them, or  if any explanation 
is wanted;  and if so, he  will immediately report the same to the person from 
whom the papers were received, with such sug~est ions  a s  shall seem to him 
proper. If,  before the corrimencernent or tlurine the progress of a cause, ques- 
tions shxll arise in the  mint1 of the  district :ittorney in relation to which it 
may, in his opinion, be desirable that  he shoultl take counsel, he will s tate such 
q~iestions to the  Comniissioner of Internal Revenue, with the authorities bear- 
in: upon thern, and also his own views. 

The commencement of all suits must be reported by district attorneys, on 
Form 112, to the Commissioner imrnetliately after  process shall be issued, and 
a t  the end of every term of the  district ant1 circuit courts they will make n 
general report on Form 113, containing a list of all internal revwue suits corn- 
rnencetl by them since the close of the Inst preceding term of such court, with 
a full statement of the causes of action ant1 a11 the prweetlings therein : and 
also of all proceedings since the c l o s ~  o f  the hist prtvetlirig t e m  in causes 
p r ~ v i o ~ i s l y  cornniericetl, so a s  to furnish to tlith Com~uissioner a full history 
of what has been (lone in all causes since the previous term, including any 
tr ial ,  verdict, decision, or juilgment, and the  issuing of any esecution, with the 
time when issued. 

It. will be remembered that in section 41, previously quotecl, the 
statute does not expressly say whether a suit shall he initiated in the 
field by the collector of internal revenue or his deputy. Rovever, it 
is plainly stated that the collector clicl commence such proceedings in 
Decision No. 99, issuecl by the Office of Internal Revenue in April, 
1863. I n  fact, said Decision No. 99 provides that when consultatian 
can not be had with the clistrict attorney without great inconvenience, 
the collector is authorized to enlploy counsel to initiate such pro- 
ceedings as m:ky be necessary. The authority of the collectors to 
initiate and commence proceedings is even more enlphttticnlly stated 
in Circular No. 12, supra, issuecl by Cominissioner Lewis on November 
4, 1863. This practice is rsstnted and confirmed by the regul a t' lolls 
dated April 13, 1867, promulgatecl by the Cornn~issioner, with the 
approval of the Secretary, uncler the sutliority of section 3, Act of 
&Ia.rch 2, 1867, above quotecl, for  the observance of revenue officers, 
clistrict attorneys, and marshals, Concerning the collectors of in- 
ternal revenue, said regulations provided (page '7) : 

When a collector of internal revenue directs the commencement of a suit  
for  any cause, he will (lo so in writing, ncldresseci to the  proper district at- 
torney. If it is for  a fine, penalty, or forfeiture he will communicate all the 
facts  which he expects to be able to prove, and the names and residences of 



62 
the witnesses hy whom such facts can be sho\vn, and the name of the informer, 
if any. He  will distinctly state what law he believes has been violated, and 

I the amount of the penalty claimed. 

I n  his annual report. dated Norember 20, 1860, Commissioner 
Delano oxplains tlrat as early as  possible after taking office he  caused 
n reorganization of the clerical labor into three pr.incipa1 divisions, 
in charge of the Solicitor of In t~mral  Revenue, and the second and 
third deputy comnrissioners. It is interesting to note tha t  to the 7au) 
diw'~jon, under the Solicitor, were nssigned "the subjects of f ~ a u d s  
against the r e w m c ,  refunding m d  abatement of taxes, of legacies, 
s~ccessions, incomes, salaries, dividends, special taxes, and questions 
relating to the tax on tobacco." To convey some idea of the magni- 
tude and importance of the labors of the "Bureau," the Commis- 
sioner gives ;L summary from the statisttical  report,^. Among many 
others, tlre summary s h o ~ ~ ~ s  the  following it,ems for the fiscal year 
1869 : 

(Report on the Finances, rolunre 26. pages 18-10.) It is noted by \my 
of comparison that the customary statistical report of the Solicitor 
of the Treasury concerning suits under his charge lists suits on 
Treasury transcripts; fines, .penalties, and forfeitures under tlre 
custonzs revenue l a ~ ~ s ,  etc. ; sults on custom-house bonds ; suits against 
collectors of customs and agents or officers of the United States; and 
miscellaneous suits. H e  makes no n~ention of suits in internal reve- 

, nue cases. (Ibid., page 333.) For  the preceding fiscal year 186'7, 
his report included the customary table of "suits for fines, penalties, 
and forfeitures under the infernal revenue l a ~ ~ s . "  (Report on the 
Finances, rolume 24, page 157). It is tangible evidence that the 
Commissioner was now In pract,ical control of all suits, civil and 
criminal, affecting the interna7 revenue. 

The Act of .Jnly 18, 1886 (14 Stat., 178, 1'79, section ?') , illustrates 
the curious division that  obtains between customs and internal reve- 
nue. It is entitled ''An *kt further t o  prevent smuggling and for  
other purposes." The statute deals with problems connected with 
collecting customs duties. It authorizes the boarding and searching 
of ~ressels. Oficers of the customs may stop and search any vehicle, 
beast, o r  person on which they suspect there are any dutiable goods 
which have been intrdduced into the United States contrary to law. 
A number of penalties, including imprisonment, are prescribed. 
Section 7 tlmz makes i t  the duty of the "sevsral collectors of cus- 
toms" to report within 10 days to the district attorney all cases in 
which any fine or  personal penalty n-as incurred for the violation of 
any law of the United States "relating to the reqenue," but has not 
been "voluntarily paid," giving the  facts with names of the  witnesses, 

1 
on ~ v h i c l ~  a reliance may be had "for a condemnation o r  conviction." 
Such district attorney "shall cause suit md prosecution to be com- 
menced and prosecuted without delay for the fines and personal 
penalties,'' unless he sl~al l  decide that  a comiction can not probably 



be obtained, in which event he shall report the facts to the Secretary 
for  his direction. 

The vord  ('revei~ue'' co~lcl  have been construed to inclucle internal 
revenue, in  which case the collectors of the customs would have founcl 
themselves deeply involved with the collectors of internal revenue. 
No record has been found, however, that  this statute was ever con- 
strued to b0 applicable to internal "revenue." By malogy, Circular 
No. 57, Office of Internal Revenue, dated February 5, 1867, concelrn- 
ing seizures of property in the custody of transportation companies, 
enjoins the collectors of internal revenue and their deputy collectors 
that  a statement shoulcl be given the company in which, among other 
things, i t  is specified that  the property is seizeel for violation of the 
i n t e m l  revenue laws. 

The Act of March 3, 1873 (17 Stat,, 580), mas entitled "An Act 
to amend an  Act entitled 'An Act to prevent smuggling, and for  other 
purposes,' approved July  eighteenth, eighteen hundred and sixty- 
six." The Act of July 18, 1866, is the same Act cliscussed above. Sec- 
tion 7 was amended to read : 

That  i t  shall be the duty of the several collectors of customs and of internal 
revemhe to report within ten (laps to the district attorney of the district in 
which any fine, penalty, or forfeiture may be incurred for  the violation of any 
law of the United States relating to the  revenue, a statement of all the facts  
and circumstances of the case within their l i n o ~ l ~ c l g ~ ,  together with the names 
of the witnesses, and which may come to their knowledge fmrn time to time, 
stating the provisions of the law lhelie~ed to be violated, and on which a reli- 
ance map be had for condeml~ntion or conviction, and such district attorney 
shall cause the proper proceetlinps to be comrnencetl and prosecuted without 
delay for the fines, penalties, and forfeitures by l aw in such case provided, 
unless, upon inquiry and examination he shall decide that  such proceedings 
cannot probably be sustainecl, or  that  the  ends of public justice do not require 
that  proceedings shonltl be instituted, in which case he shall report the facts  
in customs cases to the Secretary of the Treasur)', ant1 in internal revenue 
cases to the Commissioner of Internal Revenue, for  their direction * * *. 
t Italics for emphasis. I 

This a1mndatory Act is in lreeping with the pattern of internal 
revenue ndministration clesignecl over the Civil War  period. The 
phrase "relating to the revenue" relunins the same, but collectors 
of internal revenue are now specifically brought under its terms. It 
deals with all violations of the law, crinlinal and otherwise. Smug- 
gling is a crime. It is a fraud upon the revenue. It is subject to a 
conviction. So were a number of the. internal revenue offenses. In 
such cases involving custmls, the district attorney, shoulcl he decide 
not to go along with the collector of customs, reportecl the facts to 
the Secretary; In such cases in\-olving internal revenue, the district 
attorney, shoulcl he clecicie not to go c21011g wit11 the collector of in- 
ternal revenue, reportecl the facts to the. Commissioner-"for their 
direction." The foregoing legislation serrecl as the basis for com- 
piling sections 3164 and 838, Revised Statutes, now section 3745 ( a ) ,  
Internal Revenue Cocle. Although section 538, Revised Statutes, 
which is also section 486, Judicial Cocle, coi~clucles with the words 
"for their direction," no ~nention is macle thereof in section 3745 (b) ,  
Internal Revenue Code. 

AUTHORITY T O  REFER FRAUDS ON TIfE INTERNAT, REVENUE TO THE 
' 

DEPARTBIENT O F  JUSTICE FOR CRlRIINAL PROljSCUTION 

Section 3740, Internal Revenue Cocle, is  entitled "Authorization to 
Commence Suit," and provides : 



No slrit for the ?.ecovcl-?l of tases, or of any fine, penalty, or forfeiture, shall 
be colmnencetl unless the Con~~uissioner authorizes or sanctions the proceedings 
and the Attorney General directs that  the suit be commenced. [Italics for 
cl~lphasis.] 

This section was based on Revised Statutes, section 3214, as affected 
by Executive Order  No. 6166, section 5, dated J u n e  10, 1033; and 
Revised Statutes, section 3214, was, in turn,  compiled from certain 
pro~is ions  in secttion 41, Act of ,?ui1e 30, 1864, above quoted, as 
:~me~icled by section 9, Act of July 13, 1866. The  wording of section 
3740, in respect of a suit for  the n x o a e y y  of any fine, pewully, o r  
forfeiture, bears close resemblance to the language of sections 4 and 
5, Act of Rlay 20, 1830 (4 Stat., 415): previously quoted (page 29). 

T h e  ~miforn i  practice has always heen, and still is, for the Coin- 
niissioner to refer most criminal cases to the  Department of Justice. 

THE REGULATIONS AND AD3IIXISTRATIVE PRACTICE 

The departmentnl regulations concerning the  prosecution of in- 
ternal revenue frauds are. of interest. F o r  example, consider the 
"Regulations Iiespecting Cases Arising r n d e r  the Internal I3erenue 
IJaws, and Other Rfatters," being I3egulations No. 12, Revised, 
p i ~ o ~ n u l p t e d  April 15, 1890, s p p r o ~ e t l  by Secretary TTTilliain K i n -  
clom, pages 8, 9, 10, 30, 31. Tlle collectors are operating under sec- 
tion 31 64, Rerised St atntes. Section 3214, Rerisetl Statut cs, is cited 

r i  as the basis of both ciril and criininal proceedings. 1 lle prosecutin& 
officer sl~oulcl, "n-hen suit o r  prosecution is requested by officers of 
intelnal revenue, r lm~and  and insist ulmn such ]>roofs being bron&t 
to  his personal l~now1eclge, and, so f a r  as may be, put into his posses- 
sion, as will jnstify the brino.ing of tlle suit, ant1 n reasonable es -  
p~ctn t ion  of n snccessful issuer.' (Ibid.. page 0.) Under reports from 
United States attorneys i t  is prescribecl: "In the case of indictments, 
the crime or offense should be specified nncl the statute o r  section 
riolatecl." (Ibicl., page 10.) Under  reports to  district attorneys by 
c.olllcto~s, tlle sitnation is so clea1.1~- stated as to n.ai*rant qnot a t '  1011 

( p a g ~ s  30-31 ) : 
Every collector of internal revenue is required to report within 10 days to 

the district attorney of the district in which any fine, penalty, or forfeiture 
may be incurred for any violation of the in ternal-~wenue law a statement of 
all the facts and circumstances of the case within his lrnowledge, and which 
may come to his knowledge from time to time, together with the names of the  
witnesses, stating the provisions of the  law believed to be violated, and on 
which a reliarlee nlny be had for conclemnntion or conviction. (Section 3161, 
Revised Statutes. ) 

These reports should give such a recital of facts a s  will enable the district 
a t t o r n e ~ s  to f7-ante i?z.dictnte?zts ol- libels, u s  the case ?nu?/ be. 

If real estate connected with a distillery is to be liheled, the  district at-  
torney can not generalize, but, in asking for condemnation, he niust describe 
the real estate with such certainty that ,  on judgment of forfeiture, the ground 
can be laid off upon the face of the earth hy  metes ant1 1)ounds. 

Kor is i t  sufficient for his purposes, in proceeding by indictment, to be simply 
told that  a certain section of law has been riolated. The facts must be stated, 
especially as  i t  often occurs that  several and different offenses a re  embraced in 
the same section. 

This report is to be made whether the collector thinks the case is one which 
should be prosecuted or not. T h e  responsibility o f  detem?zini.ng whether 07- no t  
(L prosecution should follozo i s  devolwd '1ipmt the dist?-ict attor?zey and Conz- 
snissio?zer of Intemzat Xem?nue. 

In  making such report, however, the collector should send therewith a 
statement of the circumstances which, in his opinion, renders i t  either ex- 
pedient or inexpedient to commence proceedings, with his ~+ecoxnrnendation. 



He shoulcl exercise good juclgrueut and discrimination in making his recoxn- 
luendations, being governed hy his knowleclge that  the Internal Revenue OfJicBc 
is  o ~ p o s e d  to  crinzi~zal p~'oseczctions for sligkt cmd u?~intentiunul violwtion,~ of 
law. In  cases, for inst;tnce, of failure to pay special taxes a t  the  proper time, 
where the parties subsequently voluntarily come forward, make return ant1 
P:IF t ax  and penalty, or where, from the circumstances, i t  is evident that  then, 
has been no purpose of evading the tax,  it is not only right, but i t  is incumbent 
upon the collector, to make such a detailed statement of the facts and circum- 
stances a s  will leare  in the  mind of the United States attorney no uncertainty 
as to what course is required in the  public interest. 

He should avoid f:llling into a perfunctory habit in making the reports, an(]  
\\-hen he is satisfied that  a criminal prosecution would be unjust and wrong, 
lie should take  pains to make a clear showing of the reasons for his recom 
~uendation. 

CASES TO BE CAREFULLY EXA3IISED REFORE 1'ROCEEDISGS ARE IKSTITUTED 

Collectors before reporting a case to the  district attorney for prosecution 
shonltl exatnine into the same with the utmost care, with a view of giving the 
district attorney definite infol-mation in r e g m l  to the same. 

Where pelsons have knon-i ngly ant1 mill fully violated the law, with the 
mident intention of clefrautling the Government of its revenue, vigorous meas- 
ures shoul(1 be taken to !,ring the parties to trial and punishment; but no en- 
couragement shoultl be ;riven to the conmencement of prosecutions for merely 
slight and unintentional offenses, involving no loss to the Government, ant1 
where no question of fraud is involved; a n d  all complaints presented by pro- 
fessional informers shoulcl receive careful scrutiny before the commencement 
o f  prosecutions thereupon. 

Snbstanti:~lly the saine material is in the Regulations No. 12, ciatecl 
Xove:nber 12, 1880, a t  pages 25-26; Regulations No. 12, revised 
, ipril  IS, 1004, pages 24-25; ancl in Regulations No. 12, revised 
October 1, 1920, articles 7: 35, 36? 37. I n  four separate editions of 
Regulations No. 12, extencling from 1880 to 1020, and approved by 
four  different Secretaries of the Treasury, the responsibility of cle- 
termining prosecution in s n  internal revenue case m s  recognizecl as 
n function of the Cominissioner of Internal Revenne. That  is long- 
c~ontinuecl executive construction of section 3214, Revised Statutes. 
by the highest official of the Department. (50 Corpus Juris,  page 
1025 seq. ; 58 Ops. h t t y .  Gen., 381, 383.) 

Article 7 of the 1020 revision is entitled "Institution of criminal 
proceeclings" ancl represents a blanket extension of authority by the 
Commissioner to United States attorneys to "institute crirnin:~l amd 
forfeiture proceeclings in accorclance with section 838, Revised 
statutek, without obtaining specific instructions from the Comrnis- 
sioner in each c a , ~ . ? '  I11 article 10, i t  is  brought out tha t  the author- 
i ty for  compromising a judgment taken i n  an internal revenue case 
is uncler section 3460, Revised Statutes, TI-hich woulcl have brought 
the Solicitor of the Treasury into the  picture. 13owever7 as to fines, 
penalties, and forfeitures, the Attorney General rulecl on several 
occasions tha t  no authority to comproinise such s judgment was 
granted. 

The  Solicitor of Internal Re-venue, of course, handled the  legal 
aspects of prosecution work. (See Cominissioner7s Annual Report, 
1020, page 41.) When tha t  office wns abolislzed i n  1026, tllere was 
no change in  the Commissioner's position with the General Counsel 
for  the Bureau of Intei-nal Revenue. I n  the  Commissioner's i lnnu;~l  
Report for  1026, uncler Penal Division of the former General 
Counsel's office, appears the following (page 42) : 



1Nring the fiscal year ended .Tune 30, 102G, sevcw~l important challges were 
made in  tlie duties m t i  functions of the I'enal 1)ivision. The first of tlwsc, 
which has been in effect since early i n  Septmher ,  1035, altered the previous 
practice of t letermini~q accountillg questions a s  well :IS questims of law an11 
tlw assertion of penalties, and e1imin:ited the c1eterrnfn:~tion of acconnting 
questions by this division. Another change was  the inauguration of a practice 
of preparing in the  l'enal Division indicfwo?ts in (111 rbnses rrfsrrcd b?l tho 
Commissiowc~- to Ullitcd Stcries a!for?ze?ls fol' c?'i?)?i?znl p?-osccution. This prac- 
t ice was adopt eil, with the :~pprovnl of the 1)epartment of' Just ice, in ortlcr 1 ( 1  
:issist the United States attoi.ne.\-s to  ~vhonl such cases a re  referred, and for 
the purpose of obtaining greater uniformit!- in indictments in t ax  cases. 

Doring the entire period of time from 1867 to date, the Commissionei* 
of Internal Revenue has heen regarded as the a t h i n i d m t  ive oficei* 
1i:lving statutory pov-er to nlit.hor~ze, or s :~~ic t io~r ,  or l-cfer a c:rsr folo 
c~*iiiiinal prosecuiion. 

Section 376, Revised Statutes, n o v  section 32G, Title 5, of tllc 
United States Code, read as follows: 

The Solicitor of the T r e a s ~ r y ,  under direction of the Secretary of tllc 
Tre:isury, shall fnlic coflni:tr?~c~ of (111 fl-iruds' or  attempted f l ~ u d s  npon thc3 
vcvcn~tr.. ar~tl  shall c s r ~ . c ~ i s ~  n rjcncrcrl sugo-?.ision over the ?necrsu,rcs for  their 
p)m)mtiol~ nncl dctcrtion, and for the  91-owcution of persons charged with the  
con~mission the iwf .  [Italics for emphasis.] 

I n  tile Unit etl States Code (1930 Edition) t,he words "Solicitor of the  
r~ I renurg"  ha re  been c l l a n ~ ~ c l  to  rmcl "General Comnsel for the Ile- 
l):u*tnlcnt of tlle 'l'reasnry. Section $26 of the Code, which is ol(1 
section 3'76, Revised Statutes, a s  nbol-e mentioned, is set out in CYrap- 
te r  5 of title 5. Title 5 relates to the Esecut,i~re  department,^. Chap- 
ter 5 cleals esclusi T-el y with the Department of tJnstice. Section 3.26 
is not placecl unclel- the Treasury Department; i t  is  Chapter 4 n-hich 

I cleals with the IIepnrtme,~i t of Treasnry. 
?'lie rcason for  the continued inclusion of section 326, TJnitecl States 

Code, under the Ilepartment, of ,Justice is a p p r e n t l y  liistoric~al. 
When the first Vnitecl States Code wns issuecl in 1926, the Solicito~. 
of t l ~ e  T ~ w m r r y  was an official in the Department of ,Justice. 13y tllc 
E s w u t i ~ l e  Orcler of ,June 10, 1933, all prosecuting funcl ions then 
esercised "by airy agency or offic~r" were transferred to the Depart- 
nlrnt, of ,Just ice. The general supervision over mcnsnres for the 
prpaention and detection of frauds upon the  revenue, as prescribed 
in settion 326. ~ ~ o u l c l  take place prior to and including reference of 
the case t o  Jnstice; but on ,June 10, 1033, any prosecuting ffunctio~l 
containecl in section 326 was placecl in the Department of .Justice, 
nltlrougll an  officer a n s ~ e r i n g  the  llame of Solicitor of the Treasury 
110 longer exjstetl in thnt Depxrtnnent. 111 all ctlitions of the  Vnitetl 
States Code, section 3% has retained its  position under the  Depart- 
ment of ,Justice (Chapter 5 ,  Title 5 ) .  

The  Solicitor of the Treas~i ry  had, ]xior to  the Act of June  22, 
1 870, el;ta%llshing the Department of .Justice, been an officer of the 
Treasury Department. TTe was  graiztecl certain po1~er.s by the  Act of 
May 29, 1830, wlzicli had created tlie office, and by tile Act of March 
3, i863. Those statutory powers lind been the subject of repeal or  
modification by subsequent statutes, especially internal revenue Acts. 
As regards internal revenue, t h e  process had taken place to such an  
extent tha t  as of June 22, 1870, the  Commissioner had  his own legal 
adviser in the  person of s Solicitor of Internal Revenue, and held 
the statutory r ight  to  supervise the prosecuting oflicers called col- 
lectors and deputy collectors of internal revenue; the statutory r ight  



to compromise all internal revenue cases and to remit and refund 
taxes; and the statutory authority to issue instructions to district 
attorneys and marshals in all internal revenue suits. 

I n  that  state of affairs, both the Solicitor of the Treasury and the 
Solicitor of Internal Revenue were transferred from the department 
with which they were associated to the Department of ~ust ice .  As 
late as 1893 Attorney General Olney said he had not found any 
general instructions in writing from the Attorney General to the 
Solicitor of the Treasury in relation to the performance of the 1at- 
ter7s duties subsequent to the taking effect of the Act of June 22, 
1870. (Ops. h t ty .  Gen., volume 20, page 656.) This mas perhaps clue 
to the f a d  that at  that time both the Attorney Generd and the 
Solicitor of the Treasury occupied adjoining rooms in the Treasury 
Department, so that communicntion between them was oral. 

The Act of June 22, 1874, entitled "An Act to revise and consoli- 
date the statutes of the Unitecl States, in force on the first day of 
December, anno Domini one thousancl eight hundred and seventy: 
three," is cited as the Revised Statutes of the Unitecl States. Section 
349, Revisecl Statutes, provides that  "there shalr be in the Depart- 
ment of Justice s Solicitor of the Treasury, an Assistant Solicitor 
of the Treasury, a Solicitor of Internal Revenue, etc." Section 350, 
Revised Statutes, provides : 

The oficers named in the  preceding section shall exercise t h e i r  functions 
under the supervision and control of the head of the Department of Justice. 
[Italics for emphasis.] 

The question is whether, upon their transfer to Justice, " their  fim- 
tions," whatever they mere, went with thein and were also transferred 
to Justice. The fact that their s ta tu tory  functions (e. g., section 376) 
were actually listed under the Department of Justice is indicative 
but not conclusive. (See section 5600, Xevisecl Statutes.) Section 
376, Revisecl St atutes, reiating to f raucls upon the revenue, although 
coded under the Department of Justice, provicles that  the Solicitor 
of the Treasury shall operate in that particu1:~r "uncler direction of 
the Secretary of the Trsasury." This seeinecl to conflict with section 
350, Revised Statutes, above quoted, which says that in the exercise 
of "their functions," said official shall be under the supervision and 
control of the Attorney General. The nppyent  conflict was the sub- 
ject of a very practical and sensible ciec~sion by the Attorney Gen- 
eral. (20 Ops. Rtty. Gen., 714.) As usual, the decision was rendered 
in a, customs case. I t  reads in full as follows (including the head 
note) : 

ATTORNEY-GENERA1,-TItEASURT DEPARTMENT 

The Solicitor of the Treasury is an officer of the Department of Justice and 
not of the Treasury Department. 

Actions to recover moneys due the United States, not involviriq any issue of 
fraud, do not come in any way under the  direction of the Secretary of the  
Treasury. (Rev. Stat., 376. ) 

The question whether such a n  action is maintainable is a question arising 
in  the Department of Justice, and therefore the Attorney General's opinion can 
not be asked upon it by the Treasury Department. 

The "co'Llection of the revenue" under the  superintenclence of the Secretary of 
the Treasury within the meaning of Revised Statutes 249 relates to the pro- 
ceedings of the collectors and their subordinntes, and not to those of district 
attorneys. 



D ~ A R T A I E N T  OF *JUSTICE, 
February 10, 1894. 

SIR : On January 29 ;vou asked my opinion upon the advisability of attach- 
ing certain goods of a n  alleged debtor to the United States while in transit 
through the State of Maine in bond en route from England to Canada. Tha t  
opinion I declined to give, because the  advisability of bringing a suit is not 
a question of lam and because also i t  is inespeclient for the Attorney-General 
to render an oiiicial opinion a s  to how the suit, if actually brought, ought to 
be decided by the courts. You now refer the matter  to me again, asking my 
opinion whether these goods can be attached by the laws of the State of 
Maine and whether such a t tnchn~ent  ~voulcl be in contravention of treaty or 
statute. The second of the grounds stated for declining a n  opinion upon the 
former question applies to these questions a s  well. 

And for another reason I am cleharred from rendering an official opinion. 
Although brought to recover the duties on goods pi'eriously smuggled by the 
defendant, yet the proposed action would be siniply an  action of a ~ s u n l p s i t  for  
moneys due. No issue of fraud would be involved. It ~vould, therefore, not 
come under the direction of the Secretary of the Treasury hy  section 37G of 
the  Rerised Statutes. I t  ~voulcl be a suit "in which the United States is 2 
party, or interested," within the meaning of section 3'70 of the Revised Statutes. 
As to such suits, "the Solicitor of the  Treasury shall have power to instruct the 
district attorneys," etc., by the tel.ms of tha t  section. The Solicitor of the 
Treasury is an  officer of this Department, a s  is also the district attorney for 
the clist~~ict of Blaine. The questions of 1:1w stated in your communication, 
therefore, arise in the Department of Justice, and not in the Treasury Depart- 
ment, and are  not questions upon which I am nuthorizecl to give an  opinion 
to the Treasury Department hy section 356 of the Revised Statutes. It is t rue  
th :~ t  by section 249 it is in your province to "direct the snperintenclence of the 
collection of the duties on inlports." I do not think, however, that  this section 
is  intended to substitute the Secretary of the Treasury for the Attorney- 
General as  the officer controlling the actions of the  Solicitor of the Treasury 
in such suits. I h a r e  hclcl in the Rloch and Cutajar  cases that  by the peculiar 
provisions of section 3% prosecutions for frauds or attempted fr:iucls up011 
the revenue a re  to he directed by the  Secretary of the Treasury insteacl of by 
the Attorney-General. This, honrcwv, is an ano~naly,  and the word "collection" 
in section 240 applies, in my opinion, to the proceedings of collectors and their 
subordinates, and not to those of district attorneys. 

For  these reasons the papers a r e  again returned without opinion upon the 
questions suhmil tw1. 

T7ery respectfull y, 
RICITARD OLXEY. 

T I ~ E  SEC'IETAI~Y 011 T I I E  TREISLTRY. 

T\ '~TE. - -T~~ following is the letter referred to in the foregoing opinion 

OCTOBER 21, 1803. 
SIR: Your letter of Octoher 13, 1893, in relation to frauds upon the revenue 

a t  the port of Xew York hy one Cutajnr and the  failure of the  United States 
attorney to act upon information furnished by the collector, seems to raise 
the same question of tlepnrtrnenlal authority which has been discussed hetween 
us  in the case of United States against Bloch. On reviewing the statutes I am 
still unable to perceive that  I h a r e  any proper authority in this matter of 
punishing frauds upon the wvenue. 

The Act of August 2, 1861 (12 Stat.,  285), charged the  Attorney-General 
"with the general superintendence and direction of the attorneys and marshals 
of all the districts in the United States and Territories as  to the manner of 
discharging their respective duties." An explanatory Act was passetl on 
August 6, 1861 (12 Stat., 3 2 7 ) ,  providing that  the ahove enactment should not 
be "construed to repeal, modify, or in any way affect any law now in force 
confining or regulating the duties of the Solicitor of the Treasury." 

l3y the Act of 3larch 3, IS03 (13 Stat.,  730), "the Solicitor of the Treasury, 
under direction of the Secretary of the  Treasury," was directed to  "take cog- 
nizance of all frauds or attempted frauds upon the revenue," and charged 
with "a general supervision over the  measures for their p l w ~ n l i o n  and de- 
tection, and for the prosecution of persons charged with the commission 
thereof." For  the  purpose of enabling him to perform these duties he  was 
:luthorized to employ not more than three additional clerks. The statute seems 
ilripliedly to have abrogated the s ta tu te  of 1861, in so f a r  as  direclion of dis- 



trict attorneys with relation to these prosecutions was concerned. This Act 
was entitled "An Act to prevent and punish frauds upon the revenue," etc. 

The Act establishing the Department of Justice (Act of June  22, 1870, 16 
Stat.,  162) transferred the Solicitor of the  Treasury from the Treasury Depart- 
ment to the  Department of Justice, and directed that  he should exercise his 
functions "under the supervision and control of the head of the  Department of 
Justice." This Act might he construed to abrogate the  Act of 1563 so f a r  a s  
i t  placed the  Solicitor uncler direction of the  Secretary of the Treasury in 
the matter of frauds upon the  revenue. 

The Revised Statutes, however, reenact all of the  statutory provisions above 
referred to, which appear as  sections 349, 350, 362, ancl 376. The  reenactment of 
the provision of the statute of 1563, that  the Solicitor of the Treasury, a s  to 
certain of his duties, is to act uncler the  direction of the Secretary of the 
Treasury, seems to me to constitute a n  exception to the  provision of section 
350, directing that  he shall be under the  supervision and control of the  
Attorney-General. 

There does not seem to h a ~ e  been any uniformity of ruling upon this point, 
ancl I have been reluctant to rule definitely upon it. Practical considerations, 
however, seem to me to confirm the opinion above expressed. The Solicitor of 
the Treasury is familiar with the  details of all these matters, and has a spe- 
cial clerical force assigned to him for that  purpose. The civil and criminal 
proceedings arise out of the same transactions, and shoulcl be under the 
supervision of the same officer. I think, therefore, that  in this Cutajar case, a s  
well as the Bloch case ancl all others of a similar nature, I shoulcl refrain from 
interfering by directions to district attorneys. 

* * * * * * * 
Very respectfully, 

EICHARD OLNEY. 
THE SECRETARY OF THE TREASUBY. 

Analyzing the above opinion, i t  is noted that a question arising 
under section 379, Revised Statutes (respecting the power of the 
Solicitor to instruct clistrict attorneys) and concerning the exercise 
of one of the Solicitor's own prerogatives or  functions, was a ques- 
tion of law arising &z the Department of Justice, amd rwt in the 
Treamry  Department. The  Solicitor was not subject to the clirection 
of the Secretary of the Treasury as regauls the exercise of his func- 
tions under section 379. Therefore, the opinion ruled squarely that  
the fzmtions as well as the ofice of Solicitor of the Treasury mere 
then in the Department of ,Justice. 

I-iowever, by the "peculiar provisio?zs?' of section 376, Revised 
Statutes, prosecutions for frmcls upon the revenue are to be directed 
by the Secretary of the Treasury iiisteacl of by the Attorney General. 
It was not any function belonging to the Solicitor of the Treasury 
that  presented difficulties to the Attorney Gelneral. It was the statu- 
tory words "under direction of the Secretary of the Treasury" that  
raised the legal obstacle. Those worcls, said the Attorney General, 
authorized the Secretary of the Treasury to direct the Solicitor of 
tho Treasury in the matter of prosecutions for fraucls upon the reve- 
nue. "Tllis, however, is an anonza7y." It constitutes a n  esception to 
the provision of section 3.50, Revisecl Statutes, prescribing that the 
Solicitor shall be uncler the, supervision and control of the Attorney 
General. 

This was not s ruling that the Solicitor of the Treasury in his own 
right held the statutory function of prosecuting for all fraucls upon 
the revenue. It was a ruling that uncler "the peculiar provisions" of 
section 376, Revisecl Statutes, and anomnlous though i t  may be, tho 
exercise of a function subject to the direction of the Secretary of 
the Treasury, presented a question arising in the aclministration of 
the Treasury Department, within the meaning of section 356, Re- 
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vised Shtutes. Practical considerations confirmed the legal view. 
The Solicitor of the Treasury was familiar wit11 the details of cus- 
toms frauds and had a clerical force for tllat purpose. The Solicitor 
also had jurisdiction of the civil aspect of the fraud, since it was a 
custon~s violation. "The civil and criminal proceedings," said the 
Attorney General, ";trise out of the same transactions, and s.11ould 
be under the, supervision of the same officer." Therefore, the Att,orney 
General declined to  issue any directions t80 the district attorney al- 
though the latter o6cer was refusing to act upon i n f~~n ia t ' i on  of the 
c,oll ector of custoii~s. 

The same rensoi~ing is applicable to internal revenue situations. 
Section 3740 of the Internnl Rerenue Code grants the Commis- 
sioner the exclusive function of authorizing or sanctioning a suit 
for the recovery of m y  fine, penalty, or forfeiture. The Com- 
missioner is clearly in control of t,he civil aspects of the fraud. 
Since the civil and c.ri11iinal proceedings arise out of the same fraud, 
they should, in harmony wit11 the Attorney General's reasoning, be 
under the supervision of the same offic.er. I n  internal revenue affairs 
that  ofic,er is the Commissioner. Such is the proper construction of 
section 3740. (See also sec,tion 37-1-5 respecting the collectors.) 

Thus far  v e  h a ~ e  discnsse,cl s certain ofice called "Solicitor of 
tho Treasury" ~ h i c h  was created by the Act of May 29,1830 (4 Stat., 
414), and was t.ra.nsferrecl to the Depi~rtment of Justice by the Act, 
of June 22, 1870 (section 3, 16 Stat., 162), where i t  remained until 
1933. I n  1933, an important thing happened. 

Section 5 ,  Executive order of ,Tune 10, 1933 (No. 6166), provides: 
SECTIOX 5. Claims b?j or against t he  United! States. 
The functions of prosecuting in the  courts of the  United States claims and 

demands by, and offenses against, the  GOT-ernment of the United States, and of 
defending claims and demands against the Government, and of supervising the  
work of United States attorneys, marshals, and clerks in connection therewith, 
now exercised by any agency or officer, a re  transferred to the Department of 
Justice. 

As to any case referred to the Department of Justice for prosecution or 
clefense in the courts, the function of decision whether and in what manner to 
prosecute, or to defend, or to compromise, or to appeal, or to abandon prosecu- 
tion or defense, now exercised by any agency or  oficer, is transferred to the 
Department of Justice. 

For the esercise of such of his functions a s  a re  not transferred to the De- 
partment of Justice by the foregoing two paragraphs, the Solicitor of the  
Treasury is transferred from the  Department of Justice to the  Treasury De- 
partment. 

Kothing in this section shall be construed .to affect t h e  funct ion o f  
agency or oficer w i t h  respect t o  c a m s  at any stage prior t o  reference to  the 
L)epartm,ent of Justice for prosecution or defense. [Italics for emphasis.] 

The Secretary of ths  Treasury requested of the At,torney General 
an opinion whether the then incumbent of the Office of Solicitor 
of the Treasury wrs subject to the nutonlatic separation provision 
of t,l~e Executive order, ~ h i c l l  pl-oviclecl that  "all personnel employed 
in connection with the work of an abolished agency or function dis- 
posed of shall be separated from the service of the United States * * *." The question presented was whether the then incumbent of 
the office of Solicitor of the Treasury was "en~ployed in connection 
with the work of an abolished agency or  function disposed of." The 
Attorney General ruled that the  office of Solicitor mas an  agency 
transferred from one Department and therefore abolished, and be- 
came a "successor agency" in the  De artment to which it was trans- 
ferred. The opinion concludes (37 8 ps. Atty. Gen., 222, 225) : 



I t  follows, therefore, that  the provisions of the Executive order quoted 
herein abolished the office of the  Solicitor of the Treasury of this  Department 
[Justice] and created in the Treasury Department a n  ofice of Solicitor of the 
Treasury, to which is transferred the  legal work of the  Treasury Department 
now performed by this Department. 

The Solicitor of the Treasury mentioned in section 376, Revised 
Statutes, was the unique ofice created by the Act of May 29, 1830. 
According to  the Attorney General, that  office was %bolished" by 
the Esecutivs orcler of June 10, 1933. The ''successor agency," or 
the second office of Solicitor of the Treasury, was created by said 
Executive orcler, and there V~LS transferred to i t  only "the legal 
work of the Treasury Department now performed by this (Justice) 
Department." On and prior to  J ~ m e  10, 1933, the clats of the Execu- 
tive order, the cletection, determination, ancl decision to prosecute 
criminally, in respect of ,211 frauds upon the internal revenue, mere 
perfornled by the Commissioner of Internal Revenue. They were 
all accomplished in and by the Bureau with the legal assistance of 
the General Counsel for the Bureau of Internal Reven~~e ,  who, like 
the Commissioner, was an  officia.1 of the T r e a s ~ r y  Department. Prior  
to the Revelnue Act of February 26, 1926, section 1201(a) of which 
crested the office of General Counsel for the Bureau of Internal 
Revenue, such duties were accomplished in  and by the Bureau with 
the legal assistance of ths  Solicitor of Internal Revenue. None of 
the work in respect of internal revenue fia~~cls, up to and including 
the function of referring a case to the Department of Justice for 
criminal prosecution, was performed by the Solicitor of the Treasury 
or under the authority of section 376, Revised Statutes. It was all 
clone by the Commissioner with the assistance of his own statutory 
legal adviser, nncl under the specific authority of section 3214, 
Revised Statutes (now section 3'740, Internal Revenue Code). The 
detection and determination of frauds upon the internal revenue, 
including the authority to recoinmencl or  refer a case to the Depart- 
ment of Justice for  criminal prosecution, could not, therefore: have 
been the subject of a transfer from Justice to Treasury, accompany- 
ing the newly created second ofice of Solicitor of the Treasury. 

THE KHISICY FRAUDS 

The field officers of the internal revenue, under the authority and 
sanction of the Commissioner, were the detectors of frauds upon the 
internal revenue, ancl, with the district attorneys, constitutecl the 
prosecoling force. When the Nation was humiliated by the nstound- 
ing re~elations of the whisky fraucls, there mas a period of frantic 
enforcement activity. Commissioiler Raum in his annual report, 
1876, said : 

When the  recent whisky frauds were discovered, this ofice r~sortecl  to all 
legal remedies for  its suppression and for  the punishment of the ofl'enclers. 

Sisty-two (62) distilleries and rectifying houses and other property were 
seized, of the  estimated value of one million fire hundred and thirty thousand 
seven hundred and forty-four dollars ($1,530,744) ; assessruenta were made 
against various distillers to the amount of one million s i s  hundred and twenty- 
five thousand seven hundred and seventy-two dollars ($1,625,772) ; numerous 
suits  were instituted upon distillery and other bonds, and for the recovery of 
taxes to the  amount of three million two hundred and sixty-eight thousand 
four hundred and fourteen dollars ($3,268,414) ; and numerous indictments 
were preferred against three hundred and twenty-one (321) persons charged 
with oft'enses. 



These proceedings have been pushed fro111 time to time during the past tn.o 
years, and ha re  been fruitful in breaking up the consl>iracies to defraud the 
( ;over~~l~:rnt  of its revenues, in bringing iuany distillers and their sureties to 
bankruptcy and ruin, and numerous persons to disgrace, and in the sale of a 
number of distilleries and rectifying houses. And, a s  a result of the foregoing 
proceedings, about f i ~ e  hundred thousand dollars ($500,000) have been paid 
into the Treasury. 

COLLECTION BY COXTRACT 

Collecting the lwenue  by contract, slthough s T-ery ancient method 
and still resorted to in  some parts  of the  11-odd, had  been rarely 
used by this GOT-ernment. I n  the  Appropriation Act of May 8: 1873 
(17 Stat.. 61, 6 0 ) ,  was an  innocent looking provision tha t  was loade(1 
u-it11 politjcal dynamite. Ininiedia tely following an appropriation 
to the Commissioner for  detecting and bringing to trial and punish- 
inent persons g d t y  of T-iolating tho internal rewnue laws, and as 
par t  of the same sentence, the  statute authorized the  Secretary to  
emnlov not more than  three nersons "to assist the Droner officers of 
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tho' ~ o r e r n m e n t  in discoreri& and collecting m y  money belonging 
to the United States " *: : u ~ o n  such terms and c,onditions as 
he shall deem best fo r  the interestLs of the United States." No com- 
pensation v-ns to be paid such persons except out of the money ant1 
property so secured. Xo person could be so emploj-ed without first 
setting forth in a sn-om st,ntement addressed to the Secretary tlle 
character of the claims out of wl~ich he  proposed to recorer ant1 
other pertinent data. I f  approved by the Secretary, he entered into 
a, written contract wit11 such person. A number of such contracts 
11-ere entered into between the  Secretary and pr irate  individuals jn 
1872 and 1873. 

I n  the Service Monograph No. 25 of T h e  Brookings Institution, 
entitled 'bThe Bureau of Internal Revenue," appears the  f o l l o ~ i n g  
account of this episode : 

On Aurnst 13, 1873. a similar contract v a s  made v i t h  John D. Sanl)orn, 
of ;Ilassachusetts, for  the collection of tases illegally withheld by 39 distillers, 
rectifiers, and purchasers of whisky. In the following October, Sanborn made 
application for a contl'act to collect tases,  ivhich he alleged were withheld 1)). 
7fi0 persons, in legacies, successions, and incon~es. His request was granted 
5 days after he made his application. On March 19, 1873, he applied to h a r e  
a list of ahout 2,000 names atltled to his previous contract, which was nlqo 
granted. This latter list included 350 foreign residents. On February 3, 1873, 
the Secretary of the Treasury issued the following order to all super1-isors and 
collectors of internal revenue : 

"Yon a re  requested to assist John D. Sanborn, Esq.. of Boston, in the 
esamination of official I-ecorils, in reference to such cases of alleged riolation 
of the internnl revenue laws as  he may ask for your cooperation. 

"Mr. Sanl~orn .s acting m d e r  a n  appointment from me, and may need some 
information from the ofIices of collectors and assessors for the purpose of 
verifying his clailus." 

The Commissioner of Internal Re-renne protested against this manner of cal- 
Iectirif delinquent taxes, stating that  the I h r e a u  of Internal He-ieliue was 
possessed of a full knowledge of the  laws relating to the collection of the  
revenue, that  the organization contained all the machinery necessary for a 
full and complete enforcement of the law, and that  any other method of col- 
lectirg tases than those imposed upon the Bureau was a reflection on the De- 
partment charged n-jth that  duty. 

The Commissioner's protest was of no avail. and on July 7, 3873, Sanlm-11 
was granted authority to collect from 592 railroad con~panies alleged to he 
indebted to the United States "for taxes upon d i ~ i d e n d s  and interest paid 
upon bonds." 

The Secretary of the Treasury in i s ~ u i n g  his orders to the  collectors and 
supervisors relative to Sanborn virtually placed the entire machinery of t l ~ c  



C;ovel'nment for the collection of tases a t  his tlisposal. I t  seems that  instead 
of his being appointerl to ccssist in collecting money clue the Uorernment, the 
nlachinery of the Government was being used to assist him. Xo doubt m11c11 
assistance was  rendered, because he collected $427,000. 

A resolution was passe(1 on February 13, 1874, by the House of Kepresenta- 
tives asking the Secretary of the  Treasury to transmit "copies of all contracts 
made under authority of the  Treasury Department, in pursuance to one of the 
provisions of the Legislative, Executive, am1 .Ju(licial Appropriation Act of 
May 8, 1872, and also copies of all correspondence relating to the contracts, 
together with the amount of money paid uncler the contracts and by whom and 
under which contract paid. These were referred to the Cornrnittee on Ways 
and Neans, which reported in part  a s  follows: 

"The committee feeling alarmed a t  the  apparent looseness with which the 
law had been administered, were rlesirous of ascertaining where the respon- 
sibility rested, where i t  would seem to belong, somewhere in the Treasury 
Department. They h a ~ e  hat1 before them the S e c r e t a r ~ ,  Assistant Secretary 
Sawyer, and the Solic~tor of the Treasury. The Secretary gave but little infor- 
111:~tion and eshibitetl an entire want of knowledge a s  to the nianner r~f mak- 
ing contracts, atllninistering the  law, or of the provisions of the law itself. 
His  only connection, so f a r  a s  he  could remember, with these transactions was 
in afIixing his signature to the various papers presented to hlrn as  a mere 
matter of office routine, without knowledge of their contents. The Assistant 
Secretary disclaims any pa r~ icu la r  knowledge of the law and contract, and 
he in like manner affised his signature a s  a matter of ofice routine * * *. 
The Solicitor in turn testified * * * that  he had consulted in every in- 
stance with the Secretary or .'Lssistant Secretary of the Treasury:  that  he had 
in all cases simply obeyed the directions of his superior officers, ancl that  the 
contracts and the various orc1~l.s of the department mere well known to the 
Secretary and the Assistant Secret:~r!." 

The committee looked with serious apprehension upon the apparent attempt 
of each of these gentlemen to transfer the  responsibility from himself to others. 
Eevertheless the investigation developed no evidence that either of these 
officers had been influenced by corrupt motives. The transaction is the more 
singular because the Secretary hat1 been so careful previous to the enacting 
of the law of 1870 in making contructs for collecting revenue from clelin- 
quents. The duties of his ottice were estremely arduous, and these contracts 
were regarded by him a t  the time they were made a s  small affairs as corn- 
pared with many others which rltiily engagetl his attention. The report also 
cleared the Coxumissioner of Internal Itevtwue. These contracts were made 
without even consulting the Coruniissioner and the first knowledge this officer 
hail of the law was after  the  contracts had been made. 

Congress thereupon repealecl the statute authorizing the collection 
of revenue by contract. I n  the Act of June  22? 1874 (18 Stat., 192), 
not only was the prior legislation repealed in that  respect, but the 
Secretary was directecl to revoke and annul all contracts for the 
collection of tases made thereunder. It zlso cleniecl the Court of 
Claims juriscliction to consider claims for clamages by reason of the 
ciiscontinuance of such contracts. 

I n  the Act of June  19, IS78 (20 Stat.,  178, 187), there v a s  appro- 
priated fo r  the Conm~issioner of Internal Reven~le : 

For  detecting, ancl bringing to trial and punishment. persons guilty of violating 
the internal-revenue l a w ,  or accessory to the same, including payments for 
information and detection, seventy-five thousand dollars ; ancl the Commissioner 
o f  Internal Revenue shall make a detailed statement to Congress once in each 
year as  to how he has espentled this s u ~ u .  

Commencing with his annual report, 1579, the Commissione.r lists 
carefully the amounts expended through both collectors and internal 
revenue agents for  information leading to the discovery of fr:tuds 
m d  bringlng to trial and punishment of guilty persons. This was 
a requirement of the  Appropriation Acts for  nmny years and a regu- 
lnr feature in the annual reports of the Commissioners. 



THE PENT SYSTERiI (1872 TO DATE) 

A. separation of the tax deterlnining function from the tax 
collecting duty is sound policy. It x a s  the  basis of the collector- 
:tssessor colrlbinntion of the Cir i l  W a r  Acts. I11 a postwar psychol- 
ogy, hon-ever, the collectors v-it11 their deputies and the assessors 
w t h  their assistant assessors, both operating in the field, loolced like 
~ A T O  sets of officials doing the same job. A t  least so i t  seemed to 
C o ~ ~ ~ ~ i ~ i s s i o n e r  Douglass, 1~110 h a d  11-orlied out  a plan. H e  called it 
L L T l ~ e  New SJ-stem.:: It  as commendable from the standpoint of 
its simplicit-y, concentraticn of ~~esponsibility, economy, and the just 
expectation of the K a t i m  tha t  110 more officers shall be retained 
than are clearly necessary for  the  due enforcemei~t of the law. Under 
his plan the separation of tax  determination from tax col lect io~~ 
T T ~ S  continued, but with the former definit,ely lodged in  the office of 
the Commissiontr. Commissioner Douglass T T - I ~ O ~  e about it in 11 is 
annual report for  the fiscal year .Tune 30, 1St2, page XIX, saying: 

The Act of June G reduced the duties of assessors and assistant assessors 
so a s  to leare but t111.cc tlri?l.qs, which could not be done with equal propriety 
1)s the collectors and their deputies, two classes of officers relnaini~ig, 1)0111 
numerous and espensive, for  a work that  one class could a s  well (lo. The 
three duties referred to a re  the  assessment of the deficiency tmzcs on distilla-s, 
an  exceptional tax,  only occasionally due. antl the data  for assessing which a r e  
aln-ays a t  hand from daily reports in this office. The majority of such assess- 
ments being review-ed and readjusted under the present system, a11 of t h ~ n  
could :is ~.ea(lily be certified frolu this  office to the  collectors in the first i n -  
st:tnce. This ~ ~ o u l t l  illsure uniforn~ity of adjustment, a thing almost i~npossil~le 
where two or three hundred un:issociatetl minds a r e  readinr and interpreting 
Inn- and 1.egulations. P(wnt1. the sp~ci(17 or license taxes, Which a r e  collecretl a s  
:I g e ~ l r w l  1x1e but once (Map)  each year. The special t ax  certificates can be 
i4sued in lmoks, :IS a l e  the spirit and tolbacco starups, and charged to the collec- 
tors a t  their face ralue, creclitinr them (collectors) only u-ith cash or the unused 
caertificatcs returned to this office This sj-sIe111 Worli~ ail~nirably in the matter 
of spirits ant1 tobacco, antl can be Tery easily adapted to this other source of 
revenue. The flzzl-d, and only remaining duty with which the collectors might 
not he entirely entrusted, 1s the tax  on hanks and bankers. This t a x  is payable 
11ut twice during each year, and is the sole remaining tax  on corporations 
7'he tax upon corporations was a t  one period all collected directly by this office, 
: ~ t  a time lvhen it extended to railroad, insurance, canal, and turnpike com- 
l~anies,  in addition to hanks and hankers. The history of this clasq of taxatio~l 
shons that  when so collected i t  was  well collected. and the whole work don? 
113- less than 15 clerks, a t  a n  average salary not exceeding $1,400 per annunl 
each. If 15 Inen coulcl collect this t a x  when i t  reached $13,000,000 per annunl 
a11d er-nl~raced 5 species under the class. all of them requiring mnnthly returns, 

Oe one- i t  is not seen why a cornparatirely smaller number may not now mana, 
fifth of the class, and only yielding, a s  estimated for the current fiscal gear, 
$3,SOO,OOO in all. I[ further appeared that  the esceptional labor could l ~ e  done 
in this ofiice without increasing its force materially, and thus enable the dis- 
charge of the entire body of assessing officers. Inasmuch a s  the plan of re- 
tluction under the -4ct of June G only pro~-ided abso7ute7y for the reduction of 
some tn-o-thirds of the principal ofiicers (460 in a l l ) ,  and left the reduction of 
the assistants (orer 1.300) disc~etionary,  i t  seemed to be the better plan to 
ask Congress to 1na1;e the larger reduction and make that  ahsolute. I t  is not 



a n  easy matter  to put out of commission a thousand or more officers. Esperi- 
ence has demonstrated that  nothing short  of unequivocal, inexorable law can 
surely do it. Discretion admits of doubt and  suggests delay. 

In view of the great confusion and loss of revenue anticipated by a general 
disturbance of the collecting offices; the  simplicity and security of a system 
which shall have but one class of officers and those all under bonds; the fact 
tha t  nothing is left for the assessing class to do that  can not be done either 
by the collectors or  this office; and that  a saving of from one to two millions 
per annurn of expense in salaries, etc., greater than would be effected under 
the Act of June  last. can safely be anticipatecl, I hare  had prepared the out- 
lines of a law which will give effect to the above idea. This will be presented 
to the proper committees of the House of Representatives and t h ~  Senate im- 
mediately upon their assemblage in December proximo. If it is the judgment 
of Congress that  this plan is  preferable to that  contemplated by the Act of 
June. I ask their e a r l  adoption of its provisions, that  it may be put into opera- 
tion completely by the 30th of June, 1573. 

In  preparing the proposed plan I have consulted freely n-ith the leading 
officers now in the  service, as  well a s  with many of those who heretofore have 
been prominent in it. Without an  exception i t  has  met their hearty concur- 
rence. They have commended i t  with a view to its simplicity, concentration of 
responsibility, economy, and the  just espectation of the Nation that  no more 
officers shall be retained than a re  clearly necessnry for the due rtnforcement of 
the  lan-. I n  this recommendation I have not forgotten that  the plan, if ac- 
cepted by Congress, will bring personal inconvenience to many of the ablest 
and best citizens of the country, now and for years in the service; and while 
I express the tribute of this office to their  intelligent, faithful, and efficient 
discharge of important duties, I can not but suppose that  their individual loss 
will be largely con~pensated in the consciousness of a great public gain. 

The legislation vhich ensued and which lms hacl lasting adrninis- 
trative effect mas the Act of December 24, 1872 ( 1 7  Stat., 401).  It 
KLS entitled "An Act for the reciuction of officers and expenses of 
the Internal Revenue." Effective Ju ly  I ,  1873, the offices of assessor 
m d  asslistant assessor of internal revenue ceased to exist; all duties 
imposecl by law on assessors and assistant assessors, except as other- 
wise provictect for, were transferred to the collectors of internal  
revenue,  to  be performed by them or their deputies.  

Of f~2r greater significance, hon-ever, m--ss the placing with the 
Commissioner of the investigative and tax determining functions 
over all internal revenue tases liable to be assessed, and vhich seemed 
to cover a major portion of the internal revenue system. Section 2 
of the Act of December 24, IS'73, reads (17 Stat., 402) : 

That the Commissioner of Internal Revenue is hereby authorized and r e  
quirecl thereafter to make the  inquiries, determinations. and assessments of 
the following taxes, to wi t :  * * * and of all other internal-revenue tases 
liable to be assessecl, or accruing under the  provisions of former Acts ; and the 
said Commissioner shall certify such assessments, when n~atle, to the proper 
collectors, respectirel?, who shall proceed to  collect and account for tases so 
certified in  the siuue ninnnrr a s  assessments on lists a re  now ccullectetl ant1 :~c- 
counted for. [Italics for emphasis.] 

The statute speaks of three functions rh i ch  the Commissioner is 
now authorized sncl required to perform : 

1. Inquiries. 
2. Determinations. 
3. Assessments. 

m e n  founcl in this contest, the authority to make assessments 
takes on the characteristics of a mechanical or  routine duty. The 
word "assessments7' is thus narromly construed only because of its 
contest. Tlze function of assessing tases is not always so restricted. 
I t  is the guthority to make inqe~%es into a person's private affairs 



so as to nlake ,z dete~r~ziwatiorz of his tax liability under the law 
~vhich const,itutes the heart and soul of revenue administration. 

The  subject is s p i n  discussed by the Commissioner i n  his annual 
report, dated November 8, 18'75, for  the fiscal year ended June  30, 
1875. I n  becoming appreciation of the nature of his authority, 
Commissioner Pratt ,  said (pages xxx and xxxr) : 

The ascertainment of liability to taxes on the par t  of persons, firms, asso- 
ciations, and corporations and the assesslnent of those taxes, formerly be- 
longed to asswsors. The office of assessor \I-as abolished by Act of 24th Decem- 
ber, 1872, crnd n o w  t71e Comntissio?ze~- o f  I n f c i w a l  R e v e n u e  i s  requil-ed t o  m a k e  
t h e  i?lquirics,  d e t e ~ ~ t i n o t i o n s .  and os.sess???o;ts o f  (171 f a x e s  awd pcnal f ics  inz- 
poscd b ? ~  t h e  i ? ~ f t i - ? t f ~ l - ~ - c ~ t ~ ) ~ ~ i ~  1~70, u - h ~ r c  s l ~ k  t f ~ r c s  7 ~ a v e  n o t  t )ce?~ du7?4 paid 
b y  s tamps  a t  t71c t i m e  and i n  t h e  nzcrnntr pi-ouidcd t)?j lnzc. H e  is required to 
certify a list of such assessments, when made, to the  proper collectors, respec- 
tively, who proceed to collect and account for the taxes and penalties so 
certified. 

The power thus conferred has  been exerted, within the past fiscal year, in 
making assessments exceeding $S,000,000. 3-0 power m o v e  a ~ b i t l - a r y  irz respect  
t o  ri.07~t.s o f  propc?-tg ca7t bc coitcci~.cd,  sincc it i s  expreas l~ /  pl-ovided t h a t  no 
sui t  for t h e  purpose of 9-estraining t h e  a s s c s s m ~ t t  o f -  collection of a n y  t a r  shal l  
be mai?ztained i n  on?/ coul-t. I s  it a sked  How, then, are  the rights of the 
citizen protected ag:linst injustice? I ansn-er, First ,  in the justice of the Coni- 
missioner in nialiing the original nssessnnent ; next, in the opportunity giren 
him to reriew his action, when a n  appeal is made for the abatement of the 
t a s ;  and, finally, when the illeral t ax  has been paid or  collected, in the remedy 
which the citizen has against the VnitNl States, in suing the collector and 
recovering back money and interest. Though this process seem circuitous, and 
the redress tardy, yet no efficient t a x  lan- could afford to relax these seeming 
rigors, and allow the Conimiss~oner ancl collectors to he thwarted at  every step 
by injunctions and restraining orders. [Italics for emphasis.] 

T h e  Commissioner of Internal E e ~ e n u e  had finally reached full 
stature as an administrati\-e official in the  Treasury Department. 
The  Commissioner1 is a presidential appointee, subject to  Senate 
confirnlation. H e  operates LLuncler tlie direction of the Secretary 
of the Treasury." The  office  as deemed of sufficient importance to 
\:-arrant having his own legal ac11-iser: called the Solicitor of Inter- 
nal Revenue. Both the Solicitor of Internal Revenue and the  Solici- 
tor of the Treasury vere,  by the  Act of J u n e  22, ISSO (16 Stat., 162), 
transferred from the Treasury Department to the ne-rly organized 
Department of Justice. (Revised Statutes, section 349.) Each of 
those officers exercised their functions under the supervision ancl con- 
trol of the head of the Department of Justice, that  is, tlie Attorney 
Gcncral. ( E e ~ ~ i s e d  Statutes, section 350.) 

T h e n e r e r  in  his judgment the  necessities of the Service required, 
the Commissioner could employ competent agents, not exceeding a t  
:my time 25 in number, to be pnid such compelisation as he  deemed 
proper, and he could also assign the duties of any such agent. (Re- 
vised Statutes, section 3152.) H e  could also assign the duties of 
storekeepers. (Eevised Statutes, section 3 1 5 . )  H e  could also make 
recommendatio~~s respecting the  assignments to duty of the 10 

1 In l is t ing his  po-rers and  dut ies  a t  a round  t h e  year  1875, references mill now be 
made t o  t h e  Re\-ised S ta tu tes ,  1874 edition. T h e  Rerised S ta tu tes  a r e  i n  and  of them- 
selres  a n  enactment .  In  compilin t h e  law, respecting Revised S t a t u t ~ ,  376, i t  n.as 
orerloo1ic.d t h a t  section 2, Act  of? March 3 ,  1863, had been %'pealed so f a r  a s  the 
same applies to  officers of in te rna l  revenue." hy  section 173, Act of J u n e  30, 1 8 0 1  
( 1 3  S t a t . .  303-304). I:ut scv Re\-ised S ta tu tes ,  sections 277 nnd 379. 



supervisors. (Revised Statutes, section 3150.) Obviously, he n-as 
in control of good working organization. 

A. new Commmssioner, Hon. D. D. Prat t :  assumed the duties of the 
office on May 15, 18'75, made vacant by the resignation of Hon. John 
XT. Douglass. This  was during the turbulent period of the so-called 
~vhisliy fraucls. Commissioner P r a t t  makes n lengthy annual report, 
clatecl Xoveinber 8. 18'75. H e  describes in some detail how the fraucls 
were committed and the precautions taken agajnst their recurrence. 
Fortunately fo r  posterity, he gives a fine description of his office in 
T7'aslzington, which is here quotecl in full : 

On the 15th day of Nay  last I assumed the  duties of the office of Commis- 
sioner of Internal Rerenue, made vacant by the resignation of Hon. John IT;. 
Douglass. . 

The office force consisted of- 

One Commissioner, a t  a salary of ................................... $6,000 . . One deputy comrmssloner ........................................ 3,500 . . One deputy commlssloner ........................................ 3,000 . . .  Seven heads of (llvision 2,500 
One stenographer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2,000 
r . r h l r t y  clerks, class 4 - . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,800 
Forty-five clerks, class 3 ........................................ 1, 600 
Fifty-two clerks, class 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,400 
Eighteen clerks, class 1 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  1,200 
Seventy-fire clerks (ladies) ------------------ ...................... 900 
Five messengers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  810 
Three assistant messengers ........................................ 730 
Fourteen laborers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  730 

By Act of Congress approved March 3, 1875, it became necessary, on the 1st 
of July, fo r  me to recommend the dropping of three clerks of the third class, 
two clerks of the second class, fire lady clerks, and two laborers. I accordingly 
c:lllecl upon my several heads of division to inform me in writing relative to  
the efficiency of the inclividuals employed in their respective divisions, that  I 
~ n i z h t  be enabled with justice to dispense with the services of those who were 
least efficient. Thcse reports, in my jnclernent, n-arrantecl a greater reduction 
than was contemplated by the Act referrpcl to :  and consequently I recom- 
111encler1 the tlroppinf of the names of 20 persons from the rolls of the office, 
and the appointnlerit of 8 persons r i c e  those clroppecl in escess of the require- 
liicnts of the lam. The entire number of persons now employed in the Bureau is 
241. including officers. This force is divitlecl under the law into 'i divisions, 
a s  follon-s, to wit : 

1. D r v ~ s ~ o x  OF TAW, in charge of Charles Chesley, Esq. Solicitor of Internal 
Revenue. assisted by Villiarn H. Armstrong. This division is subdivided into 
four sections, to wit : 

Section 1.-0. F. Dana, chief;  in charge of frauds, seizures, suits, ctc. 
Section 3.-E. I-I. Breckenriilge, chief; in charge of abatement and refunding 

claims. 
Section 3.-Henry A. Rloocl, chief: in charge (excepting a s  hereinafter stated) 

of questions relating to special taxes, clocurnentary st:imp t i lxe~,  tases on 
incorncls, legacies, ant1 successions, and on dicitlends, etc., lancls purchased for 
the Unitecl States on clistraint, and the extension of time on clisrraints 

Section 4.-Israel Iiimball, chief: in charge of matters (inclutlinq special 
tases)  relating to tobacco, snuff, and cigars, not in  suit or in bontl, and stamp 
taxes on medicines ancl preparations under Schedule A of Revised Statutes. 

3,  n ~ v r s r o x  OF ACCO'~'STS, in charge of I-T. C. Rogers, Esq., First  Deputy 
Commissioner, assisted by Etlwarcl Tompkins. This division is  sub(livitlet1 into 
the following sections : 

Section 1.-Edward Tompkins, chief; in charge of the examination and 
reference of the revenue and disbursing accounts, and estimates of collectors, 
anil of their applications for special allowances, and of all matters relative to 
aclvertising and the purchase of blank books, newspapers, and stationery for 
supervisors, collectors, revenue agents, etc. 



Section 2.-Samuel H. Goodnxi11, chief ;  in charge of the examintition ant1 
reference of the monthly 1)ills of super~isors ,  revenue agents, gaugers, and 
distillery surwyors,  and of a11 miscellaneons claims presented to this Hureau 
arising un(lt11- :in!. :~ lq~~ 'opr i ; i t im iuadf? fur c'm-rying into effect the rarious 
internal revenue laws (excepting claims for abatement, refunding, and draw- 
back),  and the p~qmraticrn of estimates for appropriations by Congress. 

3. DI~ISIOX OF STATISTICS AKD DIRECT TAXES, in charge of .James 31. Ray, 
Esq., Second Deputy Commissiorier. This dirision is subdivided into the follow- 
ing sections. to wit : 

Section 1.-.J. R. Taylor, chief; in charge of statistics. 
Section 2.-C. ITT. Eldritlge, chief: in chirge of direct tases. 
4. I)I!ISIOK OF I)ISTII,LEI) P I ~ I T S ,  in charge of T. A. Cushing. This dirision 

is chnrged n-ith the superrision of a11 nlatters pertaining to distilleries, distilled 
spirits. fwmented liquors, wines, rectification, gaugers' fees and instrulnents, 
appi'clwl of b o ~ ~ d e d  ~rarehouses,  and the  assignnlent of storelxepers. This tlivi- 
sion is subdiridecl into two sections, a s  follou-s: 

Section 1.-E. S. Holmes, chief: in charre of fermented liquors, rectifiers' 
retul-11s. g:iugers, gaugers' instruments, a11d locks and seals. 

Section 2.-Samuel L. Stephenson, chief;  in charge of registering of stills, 
notices and returns of distillers' reports of surreys, plans of distilleries, ap- 
prorals of ~va~.ehouses, assignments of storekeepers, storekeepers' nionthly re- 
ports of ruaterials used and spirits produced, and gaugers' reports of gauging 
done a t  fruit distilleries. 

5. S T A ~  Drvrs~on-, in charge of E. R. Chapman. This dirision is charged 
with the sul)el-rision of the preparation, safekeepi~lg, issue, and redemption of 
stamps for distilled sp~r i t s ,  tobacco and cigars. fermented liquorq. special tases, 
docurne11t:iry and proprietary stamps, ant1 the keeping of all accounts p ~ -  
taining t here1 o. 

This dirision also has supervision of all business with -4da111s Express Co., 
the preparation. custody, and issue of steel dies for canceling stamps: also the 
custody of ofiicial postage st:irilps, and the stamping and dispatch of the mails. 

G .  D I T I S I ~ X  OF A 4 s ~ ~ ~ s ~ ~ ~ : ~ ~ ~ s ,  in charge of C. A. Bates. This clirisio11 is 
charged ~ r i t h  the preparation of the  assessment lists, and with the conside1.a- 
tion of all reports and returns, except those received from distillers, rec t i f i r~ .~ ,  
and lmwers,  :iffording data from which :~ssessn~ents ma!- 1)e niri(le; also, ~ v i t h  
keeping the ljonded account, and with the consideration of claims for the al- 
lowance of drawlxick. 

7. Drrrsros OF ~ ~ P P O I K T ~ ~ E S T S .  ETC., Alexander H. Holt, chief clerk, in charge, 
assisted by Samuel J .  Iiutterfieltl. This cli~ision is charged with all matters 
pertaining to appointments. commissions, leaves of ahsence. ofice cliscipline, 
assorting and diqosit ion of the mail, reriqtry and keeping of all letters, ~ i t h  
the care of the general files : ant1 all m:ttte~.s relating to messengers, lnhorers, 
office stationery. printing, a,lvertisinrz. and  the preparation of  1)lanks ant1 
blanks l~oolis for the Bureau This dirision is subdivided into fire sections: 

Section 1.-3Iiss J. U. Sen-i-ey, chief ;  in charge of copying, preparation ancI 
charge of press cogics, ant1 recording the same. 

Section 2.-3Iiss Annie E. Sdams, chief:  in charge of the registry of letters. 
Section 3.-R. D. Swingle. chief;  in charge of printing, circulars, specials, 

regulationc. and ])lank fornls. 
Section 4.-George C. Ii ' irl~~-, chief:  in charge of messengers and laborers, 

opening and disposition of the mail. and stationery for the Bureau. 
Section 5.-Richard -4 Charles, chief:  in charge of the general files. 
The foregoing constitute the internal TT-orking force of the Bureau. The es- 

ternal machinery for the collection of the revenue. including an enumeration 
of leading clawes of manufacturers, from ~vhonl largest amount of rerenue is 
d e r i ~ e d .  is a c  follows: 

At present there a re  209 collection (1ic;tricts in the United States, with a cor- 
responding number of collectors; these collectors employ to assist them 1,205 
deputies V'ith~n their districts were 689 grain distilleries registered, 656 of 
which were operated (luring the fiscal year ended June 30, 187.5, and 4,040 
fruit distilleries registered, 3.935 of which were operated during the same 
fiscal pear:  also 1,247 rectifiers, 5.348 IT-holesale and 163,355 retail liquor 
dealers. During the fiscal year ended June 30, 1875, there were 2,783 brewers 
engaged in the manufacture of fermented liquors. There a r e  employed 1,078 
gaugers, and 1.333 storekeepers. There a re  9S3 manufacturers of tobacco and 
snuff, and 15,073 cigar manufacturers ; and there a re  employed 32 inspectors of 
loh:~cco, snuff, and ci,, wclrs. 



There a r e  also employed 10 supervisors ancl 2.5 revenue agents. At  the time 
of my taking charge of the Bureau the  l a t t e r  were assigned to duty under the 
direction of the supervisors. There were also employed special clerks to super- 
visors, who acted under their direction, ancl performed substantially the same 
duty as  revenue agents. 

The f rauds  which were deceloped just previous to my assuming the office of 
Commissionw led to a chanqe in the organization and direction of this force 
of agents, and on the 18th clay of May 1 issued a n  order organizing a division 
of revenue agents, with Homer T. Yaryan, Esq., a s  chief in charge, relieving 
superviwrs of all responsibility in relation to  directing the movements of said 
agents, transferring the same to Xr .  Tnryan under my direction. 

Subsequently, upon a careful examination of the Iaw, I became convinced 
tha t  there was no authority conferred therein for the  employment of the spe- 
cial clerks to supervisors above referred to, and, in conformity therewith, a n  
order was issuer1 on the 31st day of Xusust, informing supervisors that  from 
ancl after  that  date the services of special clerks would be discontinued. 

This action necessitated the  assigning to duty, under the direction of each 
superviwr, two revenue agents, thereby leaving but five revenue agents, in- 
cluding the chief, to act under the immediate direction of this office There have 
been employed in the division of revenue agents, under the direction of Mr. 
Parvan.  35 persons, in examining the  returns of clistillers and rectifiers, and 
comparinc the same with transcripts of the books of wholesale liquor dealers, 
covering the period from July 1, 15'74. to the present time. These esaminations 
h a r e  resulted in furnishing evidence by which the Government will be able to  
recover large amounts of t ax  upon spirits f~aurlulently manufactured by dis- 
tillers, and have clevelopecl f raud in places not heretofore suspected, resulting 
in important seizures of clistilleries and rectifyinc houses. I t  may be safely 
stated that  a t  least $1,000,000 in t a w s  and  conrlernnecl property will be re- 
covered through the agency of this division, which otherwise ~voulcl probably 
have been lost to the Government. 

The force of revenue agents is e n t i r e l ~  inadequate to perform the duties con- 
templntetl by law, and 1 therefore earnestly recommend that  Congress, a t  i t s  
approaching session, be requested to authorize by law the employment and 
payment of 15 agents in acl(1ition to the  present number. With such a force, I 
a m  confident tha t  the country can he so thoroushly policed a s  to prevent the 
perpetration of frautl ant1 greatly increase the revenue. 

ii fen- of the more important statutory duties of the  Commissioner. 
as  they appeared i n  Itevisecl Statutes (1874 edition), will be listed. 

Zn?:e.i.tiqatize, detemninin,g, mcl msessmcnt allt7rority.-The Com- 
missioner is authorized ancl required to nrnlie the inquiries, cleter- 
rninations, and assessments of a11 taxes ancl penalties inlposed by this 
title, or nccruing ~uncier any former internal revenue lam, where such 
taxes have not been duly psicl by stamp a t  the  time and in the man- 
ner  proviclecl by law. (Section 3189; I<evisecl Statntes, now section 
3640, Internal Revenue Cocle. See also section 57, Internal Revenue 
Code, sncl sinlilnr provisions throughout the Cocle.) 

Appe77ate jzcrisdiction: Powel- to refund ~ L C Z  abccte. - Subject to  
regulations prescribed by the Secretary, the Conrmissioner v a s  au- 
thorized, on uppea7 to him made, to remit, refund, ancl pay back 
all taxes erroneoiisly o r  illegally assessecl o r  collected. (Revised 
Statutes, section 3220. compiled from Act of Ju ly  13, 1866, section 
9, supra, 14 Stat., 111.) It is a contradiction of terms to refund or 
pay  back a tax which has not been collected. Therefore, the word 
'(remit" must be construecl t o  authorize the abatement of z tax merely 
assessecl, but not collected. Section 3220 is indexed under ' ( A  hute~rtent 
of ta-zes, power of Commissioner of Internal Revenue to make." 
(Revised Statutes, 1873, page 1093.) Circular No. 14, issued by the 
Office of Internal Revenue, Washington, February 1, 1864, prescribes 
the  "Regulations concerning claims fo r  the remission of t:&ses er- 
roneously assessect, when uncollected, etc." A n  explanatory note 
saying (pnge xxv j  : 



By remission, is  understood release from payment befol-c collection, by 1-c- 
fundiqlg, is meant the repayment of the money a f t e r  collection. 

The a.ut.hority to refund and abate, however, presupposes the all.- 

t,hority to determine tax liability. 
Commissioner Green B. Raum makes some interest.ing observa- 

tions on this subject in  his annual report, dated November 27, 1876, 
saying (page x n v )  : 

When an assessment i s  made by this Bureau for unpaid taxes, the  person 
or corporation assessed, under existing l a w ,  has  the right to file a n  applica- 
tion for the abatement of such assessment, and the Commissioner of Internal 
Iterenue is inrested with certain judicial powers for the purpose of inresti- 
rating and deciding the justice or legality of such assessment. 

There is no provision of law, howerer, for the  taking of testimony for  the 
trial of rhese questions, which from year to s e a r  inrolre very large sums of 
money. The practice heretofore has  been, and now is, to determine these 
questions upon ex pal-te affidarits. These answer a proper purpose in a large 
class of cases, inrolring small sums of money; but i t  often occurs that  appli- 
cations a r e  made for the abatement of large assessments, which require the  
testimony of numerous witnesses, whose affidavits a re  frequently obtained with- 
out an  opportunity for the  cross-examination of the witnesses. This I regarcl 
:IS a Terr ~ i c i o u s  system. and wholly unfitted for  the  just determination of 
judicial questions inrolring any considerable sum of money. 

I therefore recomn~end rerg earnestly that  Congress pass a law proridin:: 
for  the taking of depositions both on behalf of the Gorernment and the t a s -  
ljayer, x i t h  compulsory process for witnesses for the trial of such applications 
for the a1):itement of tases  as, in the  opinion of the Commissioner of Internal 
Itevenue, the public interests may require. The same may be said with regart1 
to claims for the refunding of taxes alleged to h a r e  been e r roneous l~  or i l -  
legally assessed or collected. 

The procedure based on abatement claims was the preyailing appel- 
late procedure ~ i t l ~ i n  the Bureau as late as the Revenue Acts of 191 S 
and 1921. (See section %O(d), Rerenue ,4ct of 1921.) Section 
279 ( k ) ,  Revenue Act of 1926, abolished claims in abatenlent respect- 
ing income and profits taxes. (See also sections 273(j),  873, and 
1014, Internal R e ~ e n u e  Code.) 

Co?npro?nise authority. -755th the advice and consent of the 
Secretary of t,he Treasury, the Conmissioner "may conzpronzise any 
civil or criminal case arising under the internal revenue laws instead 
of commencing suit thereon; and. with the adTice and consent of 
said Secretary and the reconmendation of the Attorney General, he 
may conipromise any such case after a suit thereon Bas been com- 
menced." (Re-rised Statutes, section 3220, compiled from Act of 
July 20, 1868, section 102, supra, 15 Stat., 166; 12 011s. Atty. Gen., 
472, 474.) Section 3229 speaks of both c i d  and criminal cases. Here 
the word L L s ~ i t "  is applicable to either type of case. TVhere coavic- 
tion results in a fine of a stated sum (say $10,000), or imprisonnient, 
or both, i t  ~ o u l d  be impossible to divide the criminal proceedings 
into t-n-o sel~arat~e indictments--one for an  offense punishable by im- 
prisonment and tlie other for the same offense punislzable by a fine 
of $10:000. Also the ~ o r d s  "commencing suit" seem to hare  an  in?- 
plied subject. The Co~liniissioner instead of coi~imencing suit may 
compromise any such criminal case; and after he has already com- 
menced suit, lie could st,ill compromise such a criminal case, ~ j t h  
the approval of the Secretary and tlie Attorney General. Under 
the Internal Eevenue Code, only the At,torney General can com- 
promise after reference of the case to him for prosecution or  defense. 
(Section 3761, Internal Revenue Code.) 



Pmishmmt of frcluds o n  the reamz1e.- No suit for the recovery 
of tases, or  of any fine, penalty, or forfeiture, shall be cornrncmced 
unless the Commissioner authorizes or sanctions the proceedings. 
(&vised Statutes, section 3214, compilecl from Act of Ju ly  13, 1866, 
section 9, supra, 14 Stat., 111 ; noll- section 3740, Internal Revenue 
Cocle.) The word "penalty" involves the iden of punishment, nhether 
by civil action or a criminal prosec~tion. i Pnited 8tate.s v. Rebinyer, 
198 T_T. S., 308; United States v. Chouteaz~, 102 U. S., 603.) The 
C'ornmissioner, with the approval of the Secretary, is authorized to 
spend p~lblic funcls for th!: detection and bringing to trial and punish- 
ment of persons gz~i7ty of violatin? the internal revenue l a m .  (Sec- 
tion 3463, Eevisecl Statutes, comp~lecl from section 7,  Act of March 
2, 1867, 14 Stat., 473; now section 3792, Internal Eevenue Cocle.) 

Azttho./-ity to nzake rep7ation.s.- It was the duty of the Commis- 
sioner, with the approval of the Secretary, to establish such rejnla- 
tions, not inconsistent r i t h  lax-, for the observance of revenue officers, 
district attorneys, ancl marshals, respecting suits arising uncler the 
internal revenue Ian-s in IT-hicli the Vnitecl States is a party, as mny 
be cleemecl necessary for the just responsibility of those officers ancl 
the prompt collection of all revenues and debts clue and accruing to 
the Cnitecl States uncler such l a ~ ~ s ,  (Revisecl Statutes, section 3215, 
compiled from Act of Jfarch 2. 186'7, section 3, supra, 14 Stat., 472.) 

By nny  of contrast, Re.visecl Statutes, section 3'77, which grew out 
of the statutory duties of the Solicitor of the Treasury, proviciecl: 

The Solicitor of the Treasury shall establish such regulations, not inconsistent 
with law, with the approbation of the Secretary of the Treasury, for the 
observance of collectors of the  customs, and, with the approbation of the  
Attorney-General, for the observance of district attorneys and marshals re- 
specting suits in which the United States are  parties, a s  may be deemed 
necessary for the  just responsibility of those officers, ant1 the prompt collection 
of all revenues and debts clue and accruing to the United States. But  this sec- 
t ion  does no t  a p p l y  to  suits f o r  taxes. forfeitures, or pcrtnltics arising under the  
internul-reueme Z C L K S .  [Italics for emphasis.] 

Section 37'7 is represented as being compilecl from the Act of May 
29, 1830, section 7 (4  Stat., 415), which was passed at a time when 
there tcere no internal revenue taxes. The origin of the concl~tding 
sentence is difficult to place. Obviously, i t  mas not in section 7, Act 
of Msy 29, 1830. The marginal notes are silent on the point. Since 
section 7 of the Act of May 29, 1530, had no bearing upon snits for 
tases, forfeitures, or. penalties arising uncler the internal revenue 
lams, the concl~~cling sentence, above quoted, must have been based 
upon the subsequent legislation from which Eevisecl Statutes, sections 
3214 and 3215, supra, were compilecl. 

There has been no substantial change in the statutory position of 
the Commissioner and his office from the Act of Decernber 24, 1872, 
to  the present clay. The  income tax provisions of the Tariff Act of 
1894 (sections 27 seq., 28 Stat., 553-560) enacted a procedure xhich 
would have given the collectors and deputy collectors tlie same 
powers of examination and determination of tax liability as were 
eserciseci by the assessors and mi s t an t  assessors ~ m d e r  the Civil War  
Acts. The income tax of 1894 was invalidated by the Supreme Court 
in  the spring of 1895. (Pollock v. Fame.rs7 Lorn & Tmut Co., 157 
U. S., 420, 15 Sup. Ct., 673 ; ibid., 155 U. S., 601, 15 Sop. Ct., 912.) 



The Board of Tax  Appeals v-as created by the lievenue Act of 
1924 and cont,inuetl by the Xerenue Act of 1026. The  lioard, now 
called Tlie Tax Court of the United States, has authority to overrule 
the Commissioner and to invalidate a regulation of the Treasury 
Depr tmen t ,  in cases coming under their  jurisdiction. B y  section 
504, Revenue Act  of 194% iis name was clmzged to tlie present desig- 
nation, Tlie Tax  Court of the United States. 

As  before stated, there has  been no substantia.1 change in  tlze statu- 
tory duties and responsibilities of the Con~miss ione~ of Internal 
 lie^-enue since the  Act of December 24, 1872. Restated in their 
present form, the  following constitute an  effective battery of powers 
: ~ n d  duties in full operation a t  this  moment: 

1. Under the direction of the  Secret,ary, tlze Comnissioner has 
general superintendence of tlle assessment and  collection of all in- 
t,erizal rerenue tases. (Section 321, Revised Statutes ; section 3901, 
Internal Revenue Code.) 

2. With  the approval of the Secretary, he  shall prescribe and pllh- 
lish all needful rules and regulations for  the  enforcement of the  in- 
ternal re\-enue Inn-s. T h e  Con~missioner 111ay also make all sucll 
regulations, not o t h e r ~ ~ i s e  provided for, as may h a r e  become neces- 
sary by reason of a 1 1 ~  alteration of law i n  relation to  internal 
revenue. (Sections 3791 and 3644, Int,ernnl Rerenue Code.) 

3. Congress has t lelegatd to  tlze Colnmissioner the exc1usi.i-e au- 
thority in  the T r e a s u r ~  Department to ninke inquiries, cletelmina- 
tions of I iability. and assess~neiits of internal rerenue t m e s  and penai- 
ties. (Section 3182. Eel-isecl Statutes: sections 57, 824, 1010, 3612(f),  
and 3640, Internal Eerenue Code.) 

4. Wit11 the approv21 of the  Secretary, tlle T_'ntler Secretary, or a11 
Assistant Secretary, the  Commissioner may comproiizise any ciril o r  
cri~ninnl case ariqi;li. nniler the internal re\-enue laws prior to  refel%- 
ence to the Department of Justice for  prosecution o r  defense. (Sec- 
tion 3.329. Re\-ised Statutes: section 3761, Internal Re~wzue  Code.) 
Being q~eeia l  and not ~ e n e r a l  legislation, sectjon 3229 is exclusive to 
tlie estent that it applies. (Opinjon of the -4ttorne-j General dated 
October 24,1933, C. B. SIII-2,442.443.) 

5. Except as otherwise providecl by law, and subject to regulations 
prescribed by tlze Secretary, the Commissioner is authorized to remit, 
refuncl, and pay back all tases, etc., erroneously or  illegally assessed 
o r  collect,ed. (Section 5280, Iierised Statutes;  sections 37'70 and 
37'77, Internal E e ~ e n u e  Code.) 

6. KO suit slzall be maintainecl in any court for the recovery of 
any internal revenue tax until a claim fo r  refund or  credit has been 
duly filed IT-it11 the Conimissioner, according to the provisions of law 
in  tha t  regard and the  regulations of the Secretary. (Section 3226, 
Revised Statutes; section 3772, Internal Iierenue Code.) 

7,  In the absence of fraud or mistake in mathematical calculation, 
tlie filldings of fact in  m d  the decision of" the  Comnzissioner upon 
the  merits of any claim presented vcnder the internal revenue laws 
shall not (except as to T h e  T a x  Court) be subject to  review by any 
other sdnzinistratire o r  accounting officer or  employee of the Cnitcd 
States. Section 3790, Internal Revenue Code, T T ~ S  drawn to preclude 
the Coinptroller General from reviewing the Conimissioner's deci- 
sions. 



8. No suit fo r  the recovery of taxes, o r  of any fine, penalty, cr 
forfeiture, shall be commenced unless the Commissioner authorizes 
or sanctions the proceeclings and the Attorney General directs that  
the suit be commencecl. (Section 3914, Revised Statutes; section 3740, 
Internal Revejnue Cocle.) 

9. With  the approval of the Secretary, the Commissioner is 211- 
thorizecl t o  pay such sums as he may deem necessary for detecting 
and bringing t o  trial and punishment persons guilty of violating 
the internal revenue laws, or conniving at the same. (Section 379.2, 
Internal Revenue Cocle.) 

The ofice of Commissioner has a consiclerahle number of adcli- 
tional powers and duties. but the foregoing enunleration lists the 
more important ones. The most important attribute of his office 
is, perhnps, that  of beine the only Government official holding the 
statutory power of inyulry and determination of internal tax lia- 
bilities. Those duties constitute what is generally referred to as the 
nuclit jurisdiction. I n  our internal revenue system, the Comn~issioner 
acquired that function by the Act of December. 94. 1879. supra, m c l  
h:~s retained i t  ever since. On the yenern1 snbject see iq'yhmnrlt ef a?. 
xr. TTni ted States (1584), 10 Ct. Cls., 461 ; 20 Ops. Xtty. Gen., 654: 
20 Op. Atty. Geit., $14; 35 Ops. Atty. Gen., 94? 98, and 124. 

ADJIIXISTRATTVE COSTROT, OVER PERSONNET, 

The administrative control over the official lives of Government 
personnel sometimes plays a leacling role in the assignment of im- 
portant work. The office of the Commissioner of Internal Revenue 
having. become firmly established as the investigative and tax de- 
terminmg authority, it is apparent tha t  the technical aspects of 
income tax administration a-oulct be assigned by him either to the 
collectors or to the employees of his o m  office. A realistic nppraise- 
ment of the present statutory offices of collector ancl deputy collector. 
and the Income Tax Unit auditor and internal revenue ngent. is 
essential to a complete understanding of the division of labor within 
the Bureau organization. For  that  pllrpose the manner of appoint- 
ment and nature of the respective jobs xi11 be briefly summarizecl. 
References are to the Internal Revenue Code. 

COTLECTORS OF I N T E R N A L  RETENUE 

Collectors of internal r e ~ e n u e  are appointed by the President, by 
and with the advice and consent of the Senate (section 3041). The 
whole number of collectors of internal revenue shall not exceed 65 
(section 3940). The Commissioner has no authority to dismiss a 
collector of internal revenue. The Commissioner has authority to 
suspend a collector for fraud, or  gross neglect of duty, or  abuse of 
pover (section 3942 (a)  ) . I n  case of such suspension of n collector, 
the Commissioner shall report the case to the President, through 
the Secretary of the Treasury, for such action as he may deem proper 
(section 3942 (b) ) . 

It is the duty of the collectors or  their deputies to collect all the 
taxes imposed by lam, however the same may be designated (section 
3651 (a) ) . Every collector within his collection district shall see 
that  all lams and rewlations relating t o  t.he collection of internal 
revenue taxes are faithfully executed and compliecl with, ancl shall 



aid in  the prevention, detection, and punisllment of any frauds in 
relation thereto (section 3654(a) ) .  Every collector shall, f rom time 
to time, cause his deputies to proceed through evely par t  of his 
district and inquire after and concerning all persons therein who 
are  liable to pay any internal revenue tax, and all persons owning 
o r  l laving the care and management of any objects liable to pay any 
tax, and to  make a list of such persons and enuinerate said objects 

I (section 3600). 
I f  the taxpayer fails to file n return a t  the  time prescribed by the 

law o r  r e g ~ l a t i o m  or  makes, 77-ill full? or otherwise, a false o r  fraudu- 

r lent return, the collector. (o r  deputy collector) shall make the return 
from his o ~ n  l~nowledge and from such information as he can obtain 
through testimony or  o t h e r ~ ~ i s e  (section 3612 ( a )  ) . T o  enable him 

I to  perform these duties. the collector has authority to  sunznzon any 
person to appear before him and produce books and records and 
give testimony under oath, "respecting any objects o r  income liable 

r to tax" or  respecting the returns thereof (sections 3615 and 3654(a) ) . 
It is the duty of every collector har ing  knowledge of any willful 

violation of any law relating to  the reITenue, ~ ~ i t h l n  30 days af ter  

r coming into possession of such linom-ledge, to file .with the district, 
at,torney of the district in n-hich any fine, penalty, or forfeiture may 
be incurred, a ststement of a11 the facts and circumstances of the 

r case within his knon-ledge, t,ogether with the  names of the  witnesses, 
setting forth the provisions of l a v  be1ieve.d to be violzked on which 
reliance may be had for condemnation or conric,tion. (Section 3164, 

r Revised ~ t n t u t e s  ; sect ion 3745 ( a )  Internal Revenue Code.) 

Section 404 of Eeorgaliization Plan S o .  2. ratified leg is la t i re l~  b~ 
Public I?esolution So .  20. Seventy-sixth Congress, - pro\-lcleci, effective 
.Tulj- 1, 11139. tllat : 

Escept  a s  pl.oliil~ite(l 1))- section 3 ( b )  of t he  Eeoiyanization Act of 11130, :]I1 
functiolli; 1~1at in ; r  t o  t he  :ilq)oi11t111~11t, fixing of C O I L ~ ~ I ~ I I S : ~ ~ ~ ~ I ~ ,  t l x ~ ~ s f e r ,  p1~)111o- 
tion. tlen~otion, sus~)ens inn ,  or  disx~lissal of l)el.s011s to or  f1'0n1 ofiices and posi- 
t ions in :in\- de lw tn l en t  ~es t ec l  by law- in any  nfiicer of such department  otlier 
111:in t he  head thereof a r e  here l~y  transferred to  t h e  head of such depal tment  
: ~ n d  shall be administered under  h is  direction and  supervision by such division, 
I)ure:iu, office, or persons a s  he shall determine. 

Pursuant to the abore-quoted a u t h o r i t ~ ,  on and after Ju ly  1, 1939, 
the appointire pox-er over deputy collectors was transfer1.ecl froill 
the collectors to the Secretary of the Treasury. Uncler the  prorisions 
of Execut i~-e Order 874.3, dated April  23, 1941, extencling the classi- 
fied ci-\-il service under the authority of the Act of Xorember 26, 1040 
(Ramspeck Act) , the deputy collectors e inp lo~ed  in  the offices of the 
collectors of internal 1wrenue on January 1, 1942, who me,t certain 
qualifications, were under plbescriled conditions qiren n classifie(1 
civil service status. Since that time, the position of deputy collector 
l~olcls classified civil service status. The  procedures and internal 
organization of the  Bureau, however, were derelol3ed long prior to  
those important reforms in t h e  appointment and status of deputy 
collectors. Pr ior  to that  time each collector was authorized to ap-  
point, by an instrument in writing under his hand, as rriany depntirs 
as he  t1;ouglit proper (section 3990, Internal Eewnue Code). 111 this 
respect the collector was ~i l*cu~nsci~i l )ed 0 1 1 1 , ~  b ~ '  tlie fact that the corn- 



pensation of  a cl~poty collector v a s  fised by tlic Swretary,  upon 
recoiilrrlenc7atio111:tio1 of the Cornmissioriel- (section 3000). &ch collector . . liar1 power to revoke the appointment of any deputy collector, glving 
such notice as the Colnrnissioner may prescribe (section XN 1) . 

1 L  is plain that  prior t o  the action taken under the Reorganization 
Act of 1939 tr:msferrinp the appointive power over deputy collectow 
to  the Secretary of the T r e n s ~ ~ r y ,  n neivly appointed collector had  
the statntory right: upon taking office, to  drop from tlie service any 
dep~ l ty  collector in commission and to appoint deputies of his own 
selection. 111 fact: tlie Attorney (;enera1 of the tvnitecl States held 
t h t  n vacant? occurring i n  the office of the collector of internal reve- 
nue and the appointrnent of a successor. collector woi~ltl seem to have 
tlie effect of r:lcatirig tlie offices of the deputy collectors. (26 Op. 
& M y .  Geu., 363.) 

I S T E R N l L  REVENUE AGESTS 

The  Commissioner of Internal Revenue, v-henever in his juclmment 
the necessities of the Service so require, may employ competent 
agents, who shall be Irnown ancl clesipatecl as internal revenue 
agents, and, except as provided for by statute, no general or  special 
 gent o r  inspector of the Treasury Department in connection with 
internal revenue sllall be appointed: commissioned, o r  employed 
(section 4000) . Section 4000 is  derived from Revised Statutes, sec- 
tion :>1:52. The, position cf internal revenue agent was brought into 
the  c1:xsifiecl civil service May 6. 1896. The  old statutory provisions 
mllich limitt3~1 the number of internal revenue agents which may be 
lawfullp employed are practically nullified by subsequent Eevenue 
and -4.ppropriation ,icts, whicli provide appropriations for  the em- 
ployment of sllcll agents 2s ma- be necessary to administer the Ian-. 

'C'ncler the  Deficiency Appropriation Act  of June  25> 1910, the 
Con~nlissioner of Internal 12e~enue  as autllorizecl t o  appoint in- 
ternal r e w n w  agents and inspectors, n-it]; the approval of the Secre- 
tary,  to carry out the provisions of the  Corporation Excise T a x  Act 
of August 5, 1909. These appointments myere required to be made 
in  accorilance x i t h  ciril service regplations. Persons so employed 
were subsequently merged into tlie Income tax force. T h e  Act of 
October 3, 1913, authorlzecl the appointment by the Commissioner, 
with the approval of the Secretary, of all necessary agents and in- 
spectors for  the purpose of carrying out  the provisions of the income 
tax Ian-s. The persons so appointed were covered into the classified 
civil service October 3, 1015. Section 1301(c), Revenue Act of 1918, 
proviclecl appropriations for  the employment of such internal reve- 
rule agents. etc.? as n?ay be necesary. The  number of internal reve- 
nile agents is Ilmitecl thereafter only by the ninount of the appro- 
priation available to  pay them. 

The  Conmlissioner may assign any internal revenlie agent to such 
cluty as he may deem necessary, ~ h e t l l e r  in  Washington or  in the 
field (sections 4001, 4002). The internal revenue agent has all the 
powers of entry and  esnmination conferrecl upon any officer of in- 
ternal revenue by section 3601. It is  his cluty to see tha t  all Iavs 
and regulations relating to  th s  collection of internal revenue tsses 
are complied with (sections 3654 (c) , 4003 (c )  ) . 

To summarize, the collector of internal revenue is n presiclential 
appointee. confirrizecl by the Senate. The office of collector is not, 

7-kS42'io-48-7 



strictly speaking, subordinate to that  of the Commissioner of In- 
i.enlal Revenue, althougll he is  bound by the rules and regulations 
of the Burezu. Until  recent years the deput8y collectors had no civil 
service status and were appointed and dischnrgecl a t  the  will of the 
collectors. 

There are 6 1  independent co1lectol.s scattered over the country ; 
there is one Commissioner of Internal 12e~enue located a t  the  seat 
of the Xational GOT-erlment, with offices situated near tllosc of the 
Secret a rp  of the  Treasury. 

The  internal revenue agent has :111\-qs been appointed by tlle Sec- 
retary, or by the Commissioner, with the approval of the  Secretary. 
R e  may be ctisnlissecl for good cause by the Coinnlissioner and the  
Seeretar)-. T h e  Conlmissioner assigns his duties and fixes his post 
of c1ut-j-. I n  other worcls, a t  the time the important policy decisions 
in respect of procedure in the Rnreau were being made, the internal 
 re^-enue agent n-as a classified c i ~ i l  serrice employee, subject directly 
to the nclministrati~e control and cliscipline of the Commissioner. 
This enabled the Commissioner to  recruit, ancl to make of the  internal 
rerenue agents, ~1-11ethe1- jn the  field or in  JYasllington, a more co- 
hesive an(t uniforn~ly trained force for  tho perforniance of a difficult 
program of TI-ork. 



THE DEVELOPMENT OF THE AUDIT JURISDI[CTION 
OVER INCOME RETURNS 

The audit  jurisdiction oser income returns is the cornerstone of 
the administration of income nnd profits taxation. The  audit juris- 
diction now being the exclusive statutory function of the Commis- 
sioner, the problem becomes one of n division of labor, o r   here and 
1 1 0 ~ ~  to delegate such authority ~ ~ i t h i n  the internal revenue organiza- 
tion. A brief exploration will be made into the historical backgro~mcl 
of the audit jurisclictions within the Bureau, over returns of incon~e. 
History can explain many things where logic fails. 

At the close of the fiscal year ended June  30, 1909, according to  
the Commissioner's a n n m l  report fo r  that  year, there mere the fol- 
lowing clivisions in the Bureau of Internal Revenue: 

Assessment Division. 
Chemistry Division. 
Clnims Division. 
Distilled Spirits  Division. 
Lam- Division. 
Miscellnneous Division. , 
Revenue Agents? Division. 
S tamp Division. 
Tobacco Division. 

T h e  very names of the divisions give an  accurate conception of the 
internal re,venue system a t  t l ~ t  time. A t  the close of tlie fiscal year 
1909 there were 235 persolis e~nployecl in  the Bureau i n  Washington, 
inclucting one Commissioner, two Deputy Colnmissioners, and nine 
division heads. In the field, there --ere 65 collection districts, 1,154 
deputy collectors. 40 revenue agents on the regular roll (Rev. Stat., 
3152), and 65 revenue agents and inspectors on the denatnred ahohol 
roll. (See annual report, 1911, pages 7-8.) This was near the close 
of an  old order, and on the eve of s revolutionary change in the  
Federal tax structure. 

ACT 03' AUGCST 5, 1909 

Tho modern ern in the Bureau's clevelopment dates from the Tariff 
Act of August 5, 1909, section 38. imposin,rr n special excise tax upon 
corporations, measured by net income. Thls law marked the advent 
of the present system of income taxation. Even though i t  is not 
legally correct to  call i t  an  income tax, yet it was measured by the 
same concept of statutory ''net income" as obtains in our form of 
income taxation under the sixteenth amendment. A new division, 
called the Corporation T a x  Division, mas established in the Com- 
missioner's office in Washington to handle the new tax. 

Tho fourth, fifth, and sixth paragraphs of section 38 contain the 
body of the administrative provisions of the Act. We shall here 



paraphrase the 1angu:~ge of the  stntuie. Whenever evidence sllsll be 
produced before the ('oni~liissioner ~ ~ l l i c h  in his opinion justifies the 
belief that  the return made by any corporation is incorrect, o r  when- 
e ~ w  any collector shall report to  the Commissioner tha t  any corpora- 
tion has failed to malie, a return as required by law, the Comniis- 
sioner may require from the corporation such f u r t l ~ c r  inforrliation 
wit11 reference to its capital, income, losses, and expenditures as he 
may deem expedient; and the  Coniniissioner for  the purpose of as- 
certaining the co~recbness  of such return or  for  the purpose of mak- 
ing a return TT-here none has been ~nade ,  \\-as thereby authorized, 
"by any regularly appointed recm uc age?( t specially designated by ., hini for that  purpose, to  examine any books and papers bearing 
upon the nlatters required to  be included in the return. Upon the 
information so acquired the Commissioner lnay aniend any return 
or  make a return  here none m-as ~nacie. A11 proce,eding taken by 
tlie Commissioner under these p ro~ i s ions  'kshall be subject to  the ap- 
proval of the Secretary of the  Treasury." ,111 returns sllall be re- 
tained by the Commissioner, ~ 1 1 0  sllall niake nssessnients thereon. 
Mllen the assessment shall be made. the returns, together with any 
corrrctions thc lco f  w h i c h  nbay Ilaljc b c m  117adc 7)~y  file Co?nmiss ior~er ,  
shall be filed in the office of the  Commissioner and shall constitute 
public records and be open to inspection as such. 

IT'llen a11 esa~liillntion of " l ~ o o l i ~  ant1 papers" for the  purpose of 
ascertaining the "correctness" of a return is required by statutory 
vi-ords to be performed "by any  regnlarly appointed revenue agent 
specially designated by hi111 ( the  Conimissioner) for tha t  purpose," 
and  hen the Comniissioiier, and'not the collector, is authorized to 
nialis corrections and retain all  returns, there can be no question but  
that  field inr-e~tigations of such returns \ w - e  performed bv the Com- 
missioner's office through the Rerenue Agents' Division o r  by tmre l -  
ing auditors; and the auditing and tax determining functions TTe1.e 
performed by the Commissioner through the Corporation Tax 
Divi4on. 

Thus by mandate of the statute the collectors TTere precluded from 
exercising, as of rigbt, any material juridiction 01-er the  field in- 
vestigation and audlt duties respecting tlie immediate forerunner 
of our modern income tax. A n y  acti~-ities by collectors' employees 
in  examining such returns \rere acquired by delegation, occasioned 
by the limited size of the  re^-enue agents' field force, and n-ould 
necessarilv hare  been of a preliminary or routine nature, all subject 
to close rGrie1~ by tlie Corporation Tax Diiision in 7Vasliington. A 
tax based upon income, or  measured bj- income, requires a training 
different froni that  needed i n  other fields of taxation. Wi th  a new 
tax, the administratire tendency is to  control the situation closely 
froni the heaclqnarters offices, until n bocly of precedents is estab- 
lished and an adequately trained field force is dereloped. Also, the 
protection of ciril service status contributed to the  building up  of a 
permanent and re11 trained force of revenue agents. F o r  these re%- 
sons, both legal and practical, tlie collectors nerer acquired any audit 
jurisdiction in  their onTn riglit over the corporation excise tax re- 
turns. The  head start  thus acquired by the rer7enue agents and their 
reviewers and superiors i n  the  Commissioner's office a t  Washington 
accounts in large measure for  their dominant position to-day in the 
field l~dniinistratioli of the income tau. Any autli t jurisdiction held 



by thc collectors has been granted largely through necessity of the 
vorklosd, and with some caution. 

I n  the nnnunl report for  1911 appears the following comment by 
the C'ornmissioner regarding the  administration of the special excise 
tax on corporatioxls : 

F i t h o u t  exception there is complaint from every collector and agent that his 
force is ocerworkecl ancl underpaid. Careful investigations by our  traveling 
auditors indicate that  the  conrlitions reportetl actually exist. For  these reasons 
it is earnestly 11rge(l tha t  the  s ~ m l l  a~l(litiona1 appropriation asked for the 
field force shoulcl also be alluwe(1. Furthermore, a considerable amount of t ax  
due  the Government escapes collection every year on account of lack of suffi- 
cient force to properly canvass all sections of the country. * m * * * * * 

The work of inrestigation in several of the important b u s i ~ e s s  centers of 
the country has not been carried out to  the extent that  the results ohtainecl 
show is imperative, because of lack of appropri t~ti i~n to provide :i sufficient 
trained field force. The force now engaged on the work of investigating the 
returns of the various corporations is constantly showing increased efficiency, 
m t l  their work is most valuable to the Service. I t  is estimated that the esami- 
nations already rnacle have resulted in increasing the  t ax  collections reportetl 
by the companies themselves by approsi~natelg $5:50,000. We now have only 
15 nFents and inspectors engaged o m  this  work. In  the deficiency appropriation 
for  the present year, and in the regular appropriation for the coming year, a 
sum is aslied for that  will permit us to add 1.7 competent me2 to this force. 
With the acldition of this small number of employees thew seems to be no 
question but that  a tax liability, a t  the lowest estimate, of $500,01)0 additional, 
:tnd in a11 probability consitlerably in escess of this amount, could be rlis- 
closer1 and the money collectetl. 

The work of administering this law has progressecl much more smoothly 
(lllring the past year than cluring the first year. The corporation.: theruselves, 
as well a s  the officers of this Bureau, have acquirecl a much better under- 
stanrling of the requirements. In  the Corpmxtimt Tax Di,t.ision of the Bureau 
in 11-ashiugtom the work of ezcrmining the returns, entering the assessments, 
and conpiling the statistics, court records, w t l  other data has prugressed in a 
most corn~uenclable ni:lnner, evidencing a most careful study of the law and 
its requirements by each and a11 of the persons connectetl therewith, and a 
most c o r n r n e n l i l  dexree of eWciency. In the fiel(1, pl.ac.ticxllj. without ex- 
veption, the collectors of internal revenue have given to the corporation tax 
work their personal attention, uncl by assignir~g thereto none t ~ u t  high-grade 
tlrpuries arid clerks n ruarketl iruprovenlent in the c.riimi,lir~!j ant1 l i s t i ng  of 
r ~ t i i r ~ ~ s  is noterl. In fact, thruughuut every braricll vf the 1:ureau there is every 
evitlence thar constant effort has been ant1 is being ~uucle to s e w r e  the best 
possible results in the actministration of this new law. The cooperation on 
the part  of the corpor:itions theruselves has  been most co~uruenclable and gratify- 
lng. 

Clearly the force of revenue agents w-cns too smnll to do the job, and 
L L  high-gr.acle deputies and  clerks" of the collectors' offices assisted in 

d 

L L  examining'? the returns; but under the statute they could not es- 
amina the books and papers of the t a u p ~ ~ y e r .  

Alnox~g t110 Conmissior,er's recomr~~enclations for the same year 
is n plea f o r  incret~secl salaries for collectoxs and their employees, as 
well as these observations concerning the insecurity of the deputy 
collectors : 

It appears that  the  attention of Congress should again be called to the 
present anomnlous situation of deputy collectors with regard to the civil service 
laws. Deputy colleetors a r e  appointed and commissionecl by the various collec- 
tors of the  various districts, and their commissions expire with the expiration 
of the commission of the collector by whom appointed. It would further ap- 
pear that  a collector has the  right to sururnarily dismiss a t  any time a n y  
deputy collector commissioned by him, provided such action is  not taken on 
account of race, religion, or  politics o f  the  deputy. As to the selection of the 
successor of such deputy, the collector is controlled by the ortli11al.y civil 



obtained. or require the necessarv corrections to beAmacie. This au- 

service requirements, Deputy collectors, therefore, a r e  subject t o  a11 the  re- 
strictions and liniitations imposed by ciril  service laws  and  regulations and a r e  
:~fforded hut lit t le protection thereunder. It appears  but  reasonable and  just 
t ha t  if these ofikers a r e  to he subjected to the disadvantages of t h e  c i r i l  serv- 
ice law, Congress shonld certainly g ran t  to them t h e  permanency of position 
t h a t  is assured to o ther  cir i l  se r r ice  emplo-ees. 

The  annual report  for  1913, dated November 1, 1913, shows that, 
"the ~ ~ o r l i  of inrestigating the  of annual net income of 
corporations to ascertain vhether  the return had been properly 
made" \\-as performed by a, liilziteci force of revenue agents. The 
Corporation Tax  Dirision continues to operate. 91ean~~li1le  the six- 
tw,nth amendinent had been adopted! and the first enabling Act 
thereunder, the Act of October 3: 1913, had been passed. T h e  report 
for  the fiscal year 1913 takes note of this legislation and states: "It 
is realized that  this work will he n n d w  tlle income-tax law next year" 
(page 13). 

-4CT OF OCTOEER 3 ,  1913 

The Act of October 3, 1913, imposed an income tax upon the net 
incomes of persons ant1 of corporntions. A s  regnrcls the tax on in- 
ciiriduals, section I1 D pro\-ides : 

The collector or  deputy collector shal l  require every l is t  to  be rerified by the  
oath o r  aftismation of the par ty  rendering it. If t he  collector or  deputy col- 
lector have reason to l~elieve that  the :mount of a n y  income returned is under- 
st:lteii, he  shall gil-e clue notice t o  t he  person making the  return to show 
cause W ~ J -  the  : in~ount  of the return should not he increased, and upon proof 
of the  amount untlerstated rnay increase the same accordingly. If dissatisfied 
wit11 t h e  decision of the  collector, such person may snhmit t he  case, with all 
the papers, to t l i ~  Comniissioner of I r ~ t ~ r n a l  R e ~ e n u e  for his decision, ancl may 
furnish sworn testimony of witnesws to prove :my relernnt facts. 

As regards the tax on corpo~xtions. ,Section TT G (c)  and ( d )  pro- 
\-icle in part  : 
-411 such returns shall a s  recejred he transmit-ted forthwith by the  collector 
to the Commissioner of Internal I-krenue. * * * * * * 

( d )  When the  assessment shall be made, a s  provided in this  section, the re- 
turns, together v i t h  any corrections thereof which m a y  h n ~ e  been made by 
t h e  Commissioner, shal l  be filed in t h e  office of t h e  Commissioner of Internal 
Rerenue and shall constitute puhlic records and be open to inspection a s  such * * *. 

B y  these provisions the collectors acytlireci a concurrent and initial 
audit  function over i?zdividunZ income returns, wit11 riglit of appeal 
by the taxpayers to the C:ommissioner. The same p ro~ i s ions  are  car- 
~Siecl. into section 19 of the E e ~ e n u e  -k t  of 1916 ; and sect,ion 2128 of 
the Rerenue Acts of 1918 and 1991. They clisappesr entirely in  the 
R e ~ ~ e n u e  Act of 1924, because tlley ~ o u l d  have been cun~l~ersome to 
operate a t  tha t  time under the statutory notice procedure established 
in connectjon ~ ~ i t h  the Board of Tax Appeals. (Section 274 ancl 
Title IX, Revenue Acts of 1924 and 1926.) Under the 1916 Act, 111 
the case of no return or  in cases of erroneous, false, or  fraudulent 
returns, the Con~missioner could nialie a ret,um upon infomation 

thority related -to both individnixl and corporate taxpayers. i Sec- 
tions 9 (a)  and 14 ( a ) ,  ,4ct of Septenlber 8, 1916 ; articles 42 nnd 221, 
Regulations 33 (Rev.) .) Concerning corporate income returns, the 
collector's st;ltutory function swms ne\-cr to 11:lvo consisted of more 



t hul m x i v i n g  t he111 ;m(I t r a l ~ s l i l i t t i ~ ~ ~  t1~:m 6.j'07~th?cit/~77 to  the C'o~n- 
niissiuner. (Sectiou 13(L), A c t  of ' ~ e ~ t r i i l b e r  8, 1016; Sec t~on  11 
C; ( c )  , i I C t  of October ;3, l01Z.) 

'The provisioils of Yectiou II Y. b e  1 t e 1  taken in conj unc- 
tion with the collector's clnty to canrnsn lijs district 2nd make re t l~rns  
for  delinquent t aqxiyers (sections 3 1.5-3 ; ~ n d  :) 176. Revised Statutes ; 
I ~ O W  sectioiis ;:ijOO nl~( l  :jG 12 (a) LnternxI Ilevenue Cocle) , have let1 
to some question aho~lt  the coniplete~iess o f  tlw ('ommissioner's ,211- 

thority over inclividi1:tl in,vrl~c, 1 ~ 1 t 1 1 r l l c ;  111l(ler tlle Xevenlle Acts of  
1913, 1916, nnrl 191T. 

I n  view of the plain la i ipi iap of seciiolls 9 ( a )  and 14 ( a )  Revenne 
i ic t  of 1016, :111(1 o f  ~(xtioll:, 3152 nlul ::lITG, Iievisecl Statutes (now 
sections ;36-1-0 and 2612, I n t e ~ l a l  I tevewe (lode). there never should 
Imve been any clouhts engen(lerec1 on tll~xt subject. Aclmi tteclly, how- 
ever, the ass~uned conflict in the statutory language \\-as cilred by 
section 1317, Eerenue Act of 101S, xhich amended section 3176, 
Eevised Statutes, in the follox-ing respects : 

(1) Section 3176, Revised Statutes, l i d  long required the collec- 
tor3 01. deputy  co7Zector, in respect of an?- clellncluent taxpayer, to 
make a return o r  list fro111 his on-n knowledge and from s w h  in- 
forlliation as he can obtain through testimony or otherwise. The 
1915 Act udclecl n. new sentence and arnendecl an  old one, as quoted 
belon- : 

I n  any such ~ a s e  the Comluishio~lrr I l l i l>- ,  PI-OLL! his own knowleclge and froni 
silch information a s  he can ohtnin throuc?i testimony or  otherwise, make a 
return or  ~ ~ n m z d  r ~ n ! j  return ,rrc~tl(> 0 1 ~  11 c o l l w t o r  or (ZPI)IC~!/ collector. Any re- 
t u r n  or list so made ant1 sul)sc~ril)wl 1 ) ~ -  t l w  (Iorlimissiorier, or by a collector 
or r l~pu ty  collector aml ccppr-o?.c(l hl/ t h ~  Commis.sir).~zer~ shall be prima facie 
good and sufficient for all legal purposes. [Italics for emphasis.] 

By the foregoing ninenilllients tlle C'oll~llli\hioner n-ns granted, ostensi- 
bly for the first time: specific autllority to lllalie :I return on his own 
initiative, or. to nmenll' a le tunl  mule  by n cvllector or  deputy collec- 
to r ;  also the returns so niade by tlle cwllector or deputy collector 
must nos\- be approved by tlle C'oli~inissionc~r to  be good for  all legal 
purposes. See "Law of Fetleral Incollie Taxation," by Alertens. 
volunle 9, section 49.06, page 11. A s  a nlutter of fact, however, the 
Commissioner alrendj- 11x1 the specific nutliority t o  make returns 
of incoine, both inrliviclunl and corporate, on his own initiative, by 
virtue of sectious 0 ( a )  and 1-l-(a) of the 1916 Act:  and under Sec- 
tion 11 I) of the 19 I.? *-kt, above quoted, the C'ornrnissioner, on appeal 
to him from a collwtor's clecision, ha( l  the final ~~wrc l .  

(2 )  T h e  1918 nlnencl~nents to section 3176 ~ ~ e n t  further. We  have 
seen tlmt the  collector or  deputy collectol. coulcl make a return, and 
that the Colnmissioner co~lltl anmid it. if  he thought proper., o r  make 
one himself. Section 3176 also contained 21 sentence that "The Com- 
missioner of Internal Revenue shall assess all tnses, other than stamp 
taxes, as to which returris or lists are so niade by a collector or 
deputy collector." This sentence \\-as anlentlet1 to read: 

The Commissioner of Internal Rrvenue shal l  t lu 'c ' r . rn im and assess all taxes, 
other than stamp tnses, :is to  which returns or lists a re  so made unclelb the 
provisions of this section. (Section 3612 ( f ) ,  Internal Recenue Code.) 

I n  other words (and as though sectioll 3182, Revisecl Statutes, then 
outstzxncling, xer.0 not enough), the Comn~issionei~ was pantecl au- 
thority to  determine the tax liability in a11 returns so made by the 
collector or cloputy collector. This :~l l t l~ori tx  is c o ~ ~ s i c l e r ~ ~ l  to be even 



more i ~ ~ i p o ~ ~ t : l ~ i t ,  t l l n11  tlic l)oucr to ~ n a k c  or amend n return. It, now 
appears as subsection ( f )  of section 3612. Internal Revenue Code. 
T h e  autllority to assert tleficiencies i n  t ax  liability, 1 ) u ~ w a n t  to the 
procedure before 'I'he 'Pas Court (formerly the Board of Tax *\p- 
peals) must be placed in  one office. I t  is the  Chzmissioner who cle- 
termines that  there is a, deficiency in liability and i t  is the Commis- 
sioner who is authorized to send a statutory notice of such deficiency 
by registered mail. (Se.ction 272, Internal Revenue Code.) 

The  procedural situation based upon section 928, Revenue Act of 
1918, and the 1918 amendments to section 31'76, Iierised Statutes, 
is described in  article 451. ori@nnl R e p 1  ations 45, promulgated 
April 16, 19 19, as Treasury Decislon 2831. The  del~artmental regula- 
tions provided : 

. ~ R T .  4.3. U s n c r i s ~ r s ~ r : ~ r e x  OF In-co;\m--If a collector suspects tha t  the  m ~ ~ n t  
of any income is understated in a return. he may on his own i n i t i a t i ~ e  take 
up the matter with the taxpayer and upon becoming satisfied that  the amount 
was understated may increase it accordingly, suhject to the right of the t a s -  
payer to  appeal to the Com~nissioner. The Cor~~nlissioner, howerer, without 
the interwntion of the collector may exercise original jurisdiction in caws of 
understatements or other erro1.s in returns. in which event sections 250 ant1 
1305 of the statute and section 3176 of the Revised Statutes, a s  a~neniietl I ) Y  
section 1317 of the statute, are  applicable instead of section 2%. See articles 
1003, 1005 and 1711. 

See also articles 1701 and 1'708, Regulations 45, relating to the , id-  
\-isory Tax Board and the procetl11re before that body. 

The 1:evenue ,\ct of 1918 also attempted to  spell out an adminis- 
trative system for assessing and collecting income ant1 profits taxes. 
Section 250 is devoted to that  purpose. Section 250(b) p r o ~ ~ i d e s  in 
par t  : 

( h )  3 s  soon a s  practicable af ter  the return is filed, tlip Commissioner 
shall esalnine it. If it then appears that  the  col.rec:t :11110unt of the t a s  is 
greater or less than that  shown in the  return, the inst:illments shall he re- 
coniputed * * *. 

- i r t  icle 1012, original Regulations 45. relating to  the Conmissioner's 
clut- under sec,tion 250 (b) : read as  follows : 
.\IT. 101 3. ~.lss~ss;\rsr-r or. T,zs.--IThen the rct ~~~~ns :I i ~ l  ~w.e i  ved a t  the col- 

lectors' ofiices? they a re  ernniinecl slid Iiste(1 I~ f lo re  Icing foi.w;lrcled to the 
Conlrnissioner. If it appears that the tax  is greater or less than shon-n in the 
return, it is recomputed. Afi-er checking the fi,rrures the Comn~issioner assesses 
the tax  on the 1:)nsis of the col1ecto1.s' lists. The collectors then send out ])ills 
for the tases. either a s  computer1 hy the  taspayer or as  ~womputerl .  If a tas-  
payer 1 - ~ l i e ~ e s  that  he  has 1pen o\-cr;ls~essetl, he may file :i c l a i~n  for a1):ite- 
~ n c n t  or (after  payment of the t a x )  for a refnncl of the  excess. See section 
252 of the statute and articles 1031-1035. -4s soon as  111-ncticnhlc t h e  I - c i u m s  
0 .w  ~ ( 1 7 - ~ f z t l l ? y  u?i,difcd b?/ ( ~ . c ~ o z L . ? I ~ u . ~ I ~ . s  i n  f l i p  o f i c e  of t h c  Co??77?7itssio?7c~ (1.t li"G.sh.- 
in .q fon.  n.ssisttd z.c7iw1-e n.cccssc~l-11 1 - c p w f s  of fh.c ~ m 1 1 1 7 i i ~ ( i t i o i ~ ~  of ta,rpa?~C'rs 
hool:..-s 011d ~ ~ c o l - d s  m ~ d c  by  T C C C ~ Z L C  n g e n f s  in, t h e  ,field. If error in a return 
is detcrted: the taspayer is notified nccorilingly ancl an  additional assessment 
is i n : r ( l ~  :irail.~st him or he is g i ~ e n  the opportunity t o  file a claim for n refund. 
as  t l l r  case may be. Any assessment must he made n-itliin f i x  years after the 
return was due or vi-as niacle, except in the cane of false returns with intent 
to eratle the tax.  See sections 238, 1305 and 3318 of the statute and articles 
451 and 171.1. [Italics for emphasis.] 

The  extract from section 250 (b ) ,  abox-e quoted, was reenacted in 
section 250 ( b ) ,  Revenue Act of 1921. W i t h  some revision in termi- 
nology: it. became section 271, Re\-enue Act  of 1924, readiug in fu l l  
as follows : 



SEC. 271. AS soon 3.5: practicable af ter  the return is filed the Commissioner 
shall esamine i t  ancl shall determine the correct amount of the t a x  

It is now section 57, Interm1 Illevenuc: Cocle. Identical authority is 
granted the Coimrissioner respecting, estate tnses (section 824) gift? 
tases (section 1010) , and excess profits tases (section 729). Section 
3152, Eevisecl Sta,tutes (now section 3640, Internal Revenue Cocle), 
has continuously proviclecl : 

SIX. 3183. The Commissioner of 1ntern;tl Itevenue is l i e r ~ b y  nuthorizetl and 
required to  make the inquir~ey. tlererminntionc;. and :cxessxnents of all tases 
anti penalties imposer1 b y  this tltle. or accmr ig  untler any former internal- 
revenue act, where such tases had not been cluly paitl b3- stamp a t  the time 
anc1 in the manner prov~rlerl by law, :1nd shall certify a list of such assess- 
ments when made to the proper collectors rwpectivrly, who shall proceed to  
collect and account for the tases and penalties so certified. " * 

Sections 3182 and 3176, Eevisetl Statutes, long anteclated sections 
57, 824? and  1010 of the Internal Eevenue Cocle. Sections 3152 and 
3176 (now sections 36-10 and 3612' Internal Revenue Code) a re  broad 
clnough t o  cover income, estate, ancl gif t  taxation, or any other in- 
ternal tases  collectecl througll the medium of returns o r  lists. So t -  
withstanding the  continuous existence of sections 3182 and 3176, 
Itevisecl Statutes, the specific provisions of sections 57, 7m3: 524, and 
1010, Internal Revenue Cocle, \Tere enacted 11-ith respect to income, 
profits, estate, and gif t  taxes. A special statute dealing with a re- 
stricted subject matter in a particular \my will prel-ail over a general 
statute wl~ose comprehellsive t e r n s  \ ~ o u l d ,  if standing alone, inclucle 
the same matter as  the special provisions. Therefore, the Commis- 
sioner's authority with respect to  such taxes (incoinc, profits, estate, 
:li~ci gif t )  is based upon particnlnr as  xe l l  as general statutory lan- 
guage; whereas in respect of other  tnses colleckcl by the  use of re- 
turns or  lists (such as  sales taxes and  other miscellaneous tases) ,  the 
Conmissioner's position stems from, among others, sections 3612(f) 
:tncl 3640, Internal Revenue C'ode. 

By section 3640 tlle Conmissioner is not only autllorizecl, but 
is "rerjzsi~ed,'~ to  make ( I )  the inquiries, (2) cletel-niinations, and 
(3) assessinents of aN taxes a i d  pcnaities not paill by stamp. If 
the Commissioner is ~-equired to do such things, i t  is n o t  seen 
that  allyone else may exercise such prerogatives except tlwoogll 
delegation from the Conimissioner. By section 3612, hoxever, in 
c:rse of no return or  of an  incorrect return. the collector may make 
:L return from his own lino\~-letlge ancl inforinntion. This  means the 
:~uthority t o  investigate those M-110 have filed no return ; to examine 
those who have filed incorrect returns ; and to mxlie s tent atit-e tax 
determination, subject to approval by the Commissioner. By snb- 
section ( f )  of section 3612, the C'ommissiorier has  the authority to  
determine  and assenr, bnt ~ l n d e r  snbsections (a) and (b),  the nu- 
tllority to  make returns is given to the collectors as n-ell ns the  Com- 
missioner. Sections 3640 and 3612 must be reconciled in order to 
fix the audit  jurisdiction over miscellczneous returns. It is sometimes 
said tha t  t he  audit  jurisdiction in miscellaiieous tau returns is joint, 
as  between the  collectors and the Commissioner (Miscellaneous Tax 
Unit) .  Tlie wor.cl "joint7' is a misnolner., when used in tha t  connw- 
tion, since the Cornmissioner's authority to  ammd a return made by 
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a collector o r  deputy collector, mcl to d e t e m i n e  and assess the tax, 
is expressly gra i~ t~ed  by soction 3612. 

The coi~lhiiation of sections 57, 824, 729, 1010, 3612 ( b )  and ( f )  
leads inescapably to the conclusion that  as to  income, projits, estate, 
2nd g i f t  taxes, the  Comnissioner has tlle exc111si~-e statutory authority 
of exainination and  tax clctel.~nillation by both general and speciiic 
prorisions. As  to  those taxes, therefore. the collectors' position must 
be based upon such a[~clit jurist1 iction a s  t lie C'oinnljssioner decides to 
delegate to thein. As to a11 other intenla1 reyenue taxes, for .irllich 
returns or lists are required, the Commissioner has the  exclusive 
st:xtutorg authority of t a s  dcte~~niii i :~t ion, and tlle superior i.ipllt of 
examination, since by sectioll 3 ( X !  ( h )  , Ile m : r ~  either make n return 
o r  amend an). rcturtl niade by n collector or  depnty collector. It is 
plain tlmt ii; tlie nrca of i~~iscellnncons taxes the  collectors may bc 
regarded as  ha\-ing only coilcurrent. original, eramining or i 7 ~ v e ~ t i -  
r/nth7e authority. By section 3600, tlie collector shall canvass his 
'district for  persons and objects liable to  tax,  and make a list of such 
persons and enumerate said objects. 1 3 ~  section 3612 ( a ) ,  the collec - 
tor may n l n l ; ~  a W ~ L I N I  for n t axpn!-er n-110 I n s  IT-illfully or othcrir1ise, 
made a faline or  frn~~chlleli t  retu1.n. 1 is o r 1  inrestigrrstir~ 
authority conferred by statute, 11-it11 implied r ight  to  make n pre- 
linliliary or  tentatire tnz deteminntion. The Conmissioner has tlre 
S R I I ~ ~  ol,igiimj in\astigatire antllority (section DG12(b) ) ,  wit11 rigllt to 
m n o i d  any return made by tlle collector or  deputy collector, and 
wit11 exclusive pox-er to d e t e m i f ? i c  the correct tax liability. By sec- 
tion 361-1 the Conm~issioner may delegate the  investigative function 
to  any officer o r  employee "of the Burean of Internal Re\-enue. in- 
cluding the field service." 

The  administratire duty to examine the return, determine tlie cor- 
rect tax liability, and assess and collect the same, are  covered by 
espress pro~~is ions  of statute. Such matters should not be ident i f id  
v i t h  questions connected with p ~ ~ b l i c  records :uld illspection of re- 
tcrns. SLIC~I matters are corered 11y their o ~ n  statutory provisions. 
There is no occasion to confuse the two subjects. 

A s  mgards making income returns public records, Section I1 G (d)  , 
Act of October 3, 1913, provided: 

( d )  When the assessment shall be ~nade ,  as  pro~i t led  in this section, the re- 
turns, together with any corrections thereof which may ha re  been macle t)y 
the Commissioner, shall be filec? in the oflice of the Commissioner of Internal 
Revenue a n d  shall constitute ynl)lic records and be open to inspection as  such: 
PI-ocided, That any and all such returns shall he open to inspection only upon 
the order of the President, under rules and regulations to be prescribed by the 
Secretary of the Treasury and approred 11y the President: * * *. 
It is noted that  af tw the assessment has  been made as provided else- 
where in said Section 11, together 11-ith m y  corrections which may 
have beell niacle by the Commissioner, t h e n  the returns sllall consti- 
tute public records open to inspection as such. S e ~ t i o n  55, IntRm~tl 
Eerenue Code, is de-i-oted to  the "Publicity of Returns." Sect,ion 
55 (a) provides : 

( a )  P u n ~ r c  RECOED AXD IXSPECTIOS.- 
(1) Returns hlade untler tllis chapter upon which the t ax  has been 

determined b y  the Co~i~r~lissioner s11:11I constitute public records ; hu t ,  cs- 



cept as  hereinafter provicled in this section, they shall be open to inspection 
only upon order of the President and  under rules and regulations pre- 
scribed by the Secretary and approved by the President. 

( 2 )  And all returns made under th is  chapter, subchapters A, E, D and E 
of chapter 2, subchapter E of chapter 3, chapters 4, '7, 12 and 21, sub- 
chapter A of chapter 29, and chapter 30, shall constitilte public records 
and shall be open to  public examination ancl inspection to such estent  as 
shall be authorized in rules and regulations promulgated by the President. 

( 3 )  Whenever a return is open to the inspection of any  person a certi- 
fied copy thereof shall, upon request, be furnished to such person under. 
rules ancl regulations prescribed by the  Commissioner with the approval 
of the Secretary. The Coniiuission rllay prescribe a reasonable fee for 
furnishing such cop-.  

Here q a i n  the, statute is clear. Returns upon nhich "the tax has 
been determined  by the Gornmis.sionei." shall constitute public records. 
They shall be open to public examination and inspection under regu- 
lations promulgated by the President. Certified copies of such re- 
turns shall be furnished, upon request, under regulations prescribed 
by the Commissioner with the approval of the Secretary. The Com- 
nlissioner's ststutory powers and duties as a tax investigator, cie- 
terminator, and administrator are not adversely affected by the 
provisions relating to the publicity of returns. 

HISTORY GLEAKED FROM TTE-I A S S U A L  REPOETS 

Tho annual reports of the Commissioner reveal the organiza- 
tional changes and the, psychology prevailing during those early 
years. During the fiscal year 1914 the average number employed in 
the field inclucled: 63 collectors, 1,568 deputy collectors7 40 internal 
revenue agents on the regular roll, 34 agents on the income tau roll, 
13 agents on the corporation tau roll, 34 inspectors on the income 
tss roll, and "Inspectors on the corporxtion tau  roll. 

In  commenting npon the passage of the ,\ct of October 3, 1913, the 
Commissioner makes these significant observnt ions in his annual 
report for 19 l4 : 

Because of the similarity in all essential particulars of the two laws, the 
merging of the administration of the old law into that of the new was accom- 
plishecl with the  least degree of friction or  difficulty. In  fact, the  organization 
which had been built up for the administration of the speci:il excise tax  law 
atljusted itself without interruption to a11 effective administration of the in- 
come tax law (page 1.5). 

1 * * * * * * 
Under the income tax  law quite a number of additional revenue agents and 

inspectors have been appointed, but these were assigned to duty so late in the  
year that  they were unable to do much more than familiarize themselves with 
their duties preparatory to the campaign of esarninations that  is now being 
inaururatecl and enforced with vigor throughout the country. Because of the 
fact that  the books of most of the larger corporations have been examined and 
inaccuracies in making returns hace been corrected, and because of the  fact 
that  corporations have come to better untlerstancl the requirements of the 
law and are  mnliing returns more in conformity with the rulings of the  De- 
partment, it is probable that  the field esaminations will not hereafter disclose 
great discrepancies in the statement of net income. However, there will be 
ample mork in the field for a large and eficient force of esaminers. The results 
thus fa r  have demonstrated that  the  amount of taxes recovered has increased 
in a ratio commensurate with the increase in the number and et'ficiency of the 
examining officers. While the  officers more recently appointed a r e  thus f a r  
without experience in this line of work, some of them a r e  demonstrating their 
fitness and ability to  do effective work, and gratifying results a re  anticipated. 
Others have demonstrated their incapacity for this line of work, and unless 
unexpected improvement is made must necessarily be removed from the Service. 
With this increased field force becoming more efficient with experience, it is 
contemplated that  a great many more examinations shall be made during the 



current year, and i t  is confidently expected that  the result will more than 
justify the expense in~olvetl  (page 16).  

* * * * * * * 
The work of investir:lting the returns of annual net income of corporations 

and checking them with their books or annual reports for  the  purpose of de- 
termining whether or not all taxable income had been returned has been 
prosecuted with all possible vigor, such investigations being limited only by 
the force of revenue agents available for this purpose. As a result of these 
inrestigations and adjustments made i n  this office more than $2,000,000 of 
tases ha re  been assessed during the  gear corered by this report in  escess of 
the amount assessable on the basis of the net income returned. 

Recause of the addition to the field force of a large number of agents and 
inspectors, these inwstigations a r e  now covering a larger scope of territory 
than has been possi1)le to cover with the limited force heretofore available for 
this purpose, and the  results should be correspondingly increased, a t  least a s  
to the number of corporations examined. 

The benefit accruing from the  field examinations, while made for the 
primary purpose of verifying returns, is not to be measured entirely by the 
amount of omitted tases  uncovered. These examinations a r e  educational in 
character, in that  the corporations gain from intelligent and competent esamin- 
ers  a clearer conception and understanding of the law and regulations, and 
a re  induced to install, if they ha re  not already done so. a system of bookkeep- 
ing and accounting that  will enable them to make their returns in conformity 
x i t h  the recluirenients of this ofiice. This campaign of education will of itself 
result in returns which a r e  more nearly t rue  and accurate, and consequently 
more readily handled by the Bureau (page 19) .  

Immediat,ely after the approval of the Act  of October 3, 1913, pro- 
riding also for a tax on the net incomes of indiricluals, the  prelimi- 
nary ~ ~ ' o r k  of organizing the Personal Income Tax Division T T ~ S  

begun. I n  the 1914 rel~ort. under the broad heading "Income Tax," 
appear the statistical summaries of the xork  of two divisions, namely, 
the LLCorporation Income Tax Dix-ision" and the "Personal Income 
Tax Di~rision." I n  other vords, the name of the "Corporation Tax  
Division" T T ~ S  changed to 'Corporation Income Tax Division" and a 
new dirision created to corer the personal income tax problems. I t  
is significant to note that the 'LRerenue Agents' Division" remains 
undisturbed. There is no mention niade as yet of an "incon~e t a s  
unit." 

There T T ~ S  no change of major importance made in t,he income tax 
administration as a result of the lict  of September 8, 1916, althoug-11 
considerable attention Tas then de~~o ted  to setting up the machinery 
for l~anclling the nen-ly imposed Federal estate tax. 

When the first E~T-enue Act enacted after our entry into World 
'\Tar I n-as received for aclministrntion on October 3, 191'7, Corninis- 
sioner Roper adopted a plan looking to a broad reorganization of 
the administrative machinery of the Bureau. The plan ~ r s s  outlined 
in his annual report for 1918, a t  pages 4-5, 31. This plan provided 
originally for the division of the subject matter of the Bureau ac- 
cording to six coordinate units, each under the supervision of a 
deputy conimissioner or other officer of coordinate rank. One of 
these mas the Legal LTnit7 headed by the Solicitor of Internal Re,ve- 
nue. Three other units nere  purely administratire, of ~ h i c h  one 
directed the operations of the offices of collectors, and another 
directed the force of revenue agents and inspectors. The  remaining 
two units had supervision over the teclmical subject matter of the 
Bureau, divided according t,o related subjects of taxation, as follows : 
First,, income and profits tmes,  and, second, all other taxes. (See 



annual report, 13 10, page 31.) The Commissioner's annual report 
for 1919 ( a t  page 13) appears to be the first in  which the unit super- 
vising the income and profits taxes was described as the "Income 
Tau Unit." 

I n  cliscussing a matter of auclit jnriscliction over returns of income, 
it is important to agree on the definition of the vorcl "audit." It is 
a chameleon-hued word. I t  is sometimes used interchangeably with 
the words "verification,'! "examination7" ancl "investigntlon." I t  is 
sometimes used in an over-a11 sense as embracing all aspects involved 
in determining n. correct tax liability. I t  is frequently modified by 
an adjective, Gz, prelimincry audit: office audit? ancl field auclit. The 
Commissioner seemed to  consider the "audit" as embracing also the 
verification and fielcl investigation of returns vhen he s a d  in his 
1918 annual report (page 17) : 

The auclit and verification of income ant1 excess profits returns includes 
work extending from proof of arithmetical additions and subtractions on the 
face of the  returns to personal inspection, in many instances, of the  books and 
records of the taxpayers. This work map be divided into two principal parts- 
(1) the ofice auclit, which includes the checking by a staff of auditors in the 
Burea~z of Internal Revenue a t  TVashington of the return itself and an analysis. 
in conjunction with the return, of aclclitional information secured by corre- 
spondence; and ( 2 )  the fielcl auclit, which cmsist.8, in selected cases, of the 
extension of the office audit to an  inspection by an  auditor in  the field of the 
taxpayer's books and records of account. 

I n  further cliscussion of this aclministrative reorganization in 
its relation with the "new auditing program," the 1918 annual report 
says (pages 20-21) : 

Radical reorganization of the working force and the methods employed in 
the verification and audit of returns is being .accomplishecl a t  the time this re- 
port is being written [the report was dated October 15, 19181 * * * Under 
this plan the great majority of returns will be speedily verified and audited 
:md either closed by correspondence or sent out for field audit. * * * * * * * 

The general plfc-n contemplates direct control and management, b y  the Deputy 
Conznlisaioner i.n charge of  income t(l.xes, of the entire auditing fome of both 
t71e h'l~renzc qt Il'nshingto.n a.nd the jield s~ru ice ,  so that desirable interchanges 
o f  pwsonnel betteem the Bztreau and the field forces ma!) be effected. The field 
(rutlit will be made n di.rcct ez te~wion of the of ice  audit. The erm~tuul  objectice 
,is to use the o,@w audit o,r.qc~nization as the point of entrance i;nto the semire 
of nezcl?j appointed nl~ditors, so that they may be thoroughly truined a n d  ,in- 
sf.ructed scnder close personal supervision and subseqztently gmduuted to the 
yield audit orgnni:ation. 

The problem confronting the Bureau a t  June  30, 1915, was to cle- 
vise an administrative system by vhich nn accumulation of approxi- 
mately 4,000,000 income returns of incli~iduals and corporations 
could be anclitecl and any aclclitional tax clue coulcl be discovered, 
assessed, and collectecl in  the briefest possible time. ( A n n ~ a l  report 
(1318), page 18.) The income and profits tax provisions of wartime 
Revenue Acts were drastically different from the orthodox forms 
of taxation with ~ h i c h  our Revenus Service was then familiar. It 
was n staggering problem facing the  commissioner?^ office and is 
tersely expressed in his annual report (1918), at  page 19: 

The returns filed under the War  Revenue Act have multiplied by 10 the 
physical work involved in the verification and audit of the returns. The more 
clifficult task, however, is tha t  of dealing with the intricate questions that  arise 
in administering the new law. In  addition to knowledge of income and excess 
profits t ax  administrative procedure, those who deal with this  subject matter 
must possess a higher order of accounting knowledge and ability. Essential 
war  activities of the Government 2nd of private enterprises have a1reatl.v so 



drawn upon the field of available qualified :iccountants a s  to make i t  futile 
for  this 13ureau to rely for its supply upon existing sources of trained and ex- 
perienced accountants. The plan of orgnnizing and prosecuting the rerification 
and audit of t ax  returns therefore embodies a scheme for the speedy and 
effectire recruitment and training of a large corps of income and excess profits 
t a x  esperts. The present force of officers and employees who a r e  thoroughly 
esperienced in the income tax  procedure under the laws in operation prior to 
the -4ct of October 3, 1917, must be giren further special and intensire train- 
ing in order that  they may be qualified for the ~erif ication and audit of returns 
inrolvir~g the application of the escess profits tax  law. 

The esperience of the Bureau has  demonstrated that  the  ~erif ication and 
audit of the returns can be most economically and efficiently accomplished by 
dealing with the returns according to industrial classification. The plan that  
h s  heen carefully tested and adopted for con~plete installation contemplates 
that  all of  the returns shall be first asse~llhled according as  they belong to 
certain classes of industries and businesses. Auditors can then be selected and 
dereloped as  specialists in particular classes of enterprises. The work can be 
carried on more rapidly and efficiently but with necessary consistency ant1 
standardization of rulings that  will be of inestimable aid in the equitable ad- 
ministration of the law. 

By June  30, 1919, the Bureau was receiving the  first returns filed 
under the Rewnue Act of 1018. At this  juncture the annual report 
for  1919, dated October 15, 1919, at  pages 18-19, states: 

The income tax  auditing machinery of the Bureau is non7 occupied with 
those cases arisinr out of 1917 and 1915 returns-that is, the  returns filed in 
1918 and 1919 disclosing t a ~ n l ~ l e  income i n  the calendar pears 1917 and IRIS. 
R c f  111-ns o f  1.978 iurom e. fi7cd d w i n g  t71e p1-?sent f a m  b7e ?/ear, we?-e held f o r  
S0171C t i m ~  in the  o.fires of co7Tccto1-s i?z order tha t  a pl-elin?inary audit ?night be 
? ? ? n d ~  and appal-cnt cwws rind o7nissions adiustcd zchile there ?oas c m m ~ i f n t  
oppol-tlcnity for a n ~ i  ncc.cs.sn,-11 co?tfcrolccs ~ c i t h  t h e  tc~~pcl?/er.c. These s-clur?lS 
are ?low being rap id l~ /  I-eceiwd a~zd  assembled at IVas7~ington for consider at to?^ 
i77 ~onnrc t ion  z('it71 claims mzd for final audit and verificaticn~. This work a t  
the P,ure;iu will he regarded. a s  current ac; soon a s  a condition is reached in 
which eyer? return will he examined within three months after the date  on 
which the fourth ~nstal lment payment of t ax  is due. Th i s  co??dition can  not  
be attained 1inti7 t71e prcsmt orgnni:atio~t i s  erpanded in accordance with 
estimates now i n  course of preparation. The purpose of the efforts which a r e  
being made in this direction a r e  to expedite the  adjustment of t a x  cases and 
t o  rel iew taxpayers of corresponclence relating to t a s  liability in back years. 
T h c  pro.qr(ss o f  all this  1ro1-1; i s  being accclercrtcd bit tile qradzcal d c c m t r c ~ l ~ x -  
tion o f  audit ?cork from TT7ashi~qfo?1 to  the  fic7d oflces. D w i n g  the  fomzatlz>e 
pcriod ~cnder  the  Icar rez'enue 7 ~ q i s l ~ t i r ~ n  i t  zcas ?ZCC.CS.SCII-?~ to ce?ztrali2e the 
11-orli at TTas7~inuton i 7 7  ordcr th nt i?z fe~-prc fn f io?~ of t71 e Into, formtlatio?? o f  
(7ctm7cd rcqulntion s ,  c1nd the  derclopment of a bod?/ o f  ?-z17iugs 777 ifjht be 

I (  orked out i n  a wnifol-m and consistent n~anncr .  Holcerer, w i t h  t he  passi?.~g 
o f  illis prl-iod and t 1 1 ~  d e ~ e l o p m e n f  o f  a special71/ gunlilied personnel a t  Ti'ash- 
ington and i ? ~  the  field ofiiccs. i t  has  bccn practicuble to adopt measus-es Zook- 
ing to  the  exte?tsio?l of authority and discretio?z t o  field ofJicers in t he  deter- 
mmat ion  o f  f a x  l iab~l i ty .  

It is clear that  the audit jurisdiction of collectors 07-er the  1918 re,- 
turns  TT-as a ' ' p~e7i?nina~y audit'? fo r  the  purpose of detecting "ap- 
parent errors and omissions." It is interesting to note tha t  t he  idea 
of decentralization is beginning to  germinate. The t h o u ~ l l t  of mak- 
ing  corrections "while there was corn-enient opportumty for  any 
necessarS conferences ~ , - i t h  the taxpayers," when once entertained is 
hard to  dismiss. 

I n  the annual report for  1990, Commissioner TTilliams discusses 
the relatire merits of centralization and decentralization, as  foIIonrs 
(pages 9-10) : 

EVENTUAL DECEKTBALIZSTIOX O F  OPEBSTIOSS 

The principle of centralized operation, whjch was essential in the early 
stages of organization in order to develop uniformity of methods and deci- 



$ions. has been f o l l o ~ e d  without losing sight  of the desirability of conforming 
:Is r:tpirlls- a s  possible to the eventual policy of ctecentralization by transfer 
O f  the audit of returns to collectors' offices. Obviously, the  ideal time fo r  the 
correct determination of t a x  liability is the  (late the return is  made and thp 
ideal place is the business headquarters of the taxpayer. 

The first officers of the Bureau to receice the returns filed by taspayers a r e  
the collectors and their deputies. I t  is to these local officers that  the  citizens 
r l a tn rn l l~  apply for advice and assistance in the preparation of returns. Al- 
thoueh collectors are  responsible for the transaction of internal rerenue busi- 
ness of all kinds, it has been possible in their offices, as well a s  in the Bureau, 
to provide fo r  consirlerable specitilizat~on on income and profits taxes. Em- 
' D ~ ~ W S  hare  been carefully selectetl ant1 trainer1 for this important work, s~ 
that the best pos,iible service might be 1-entlered to  the community. 

Rwinniny qrit7~ t72e r ~ t u r n s  f ~ l -  the cnlcndnr ?/cur- 1315, colleciors were au- 
tho?-ked to eortdrwt a preZi,nincirlj nlcdit of inrZivicZzin1 returns of [tnxablel 
incovlc not e.rcecding $5.000. About 3,500,000 lor more than 80 per cent of the 
total number) income and profits t ax  returns for  the  calendar year 1018 werp 
cxaminecl in the offices of the 64 collectors. Errors cliscovered 11.c the  deputy 
collectors assiqnetl to this work were arljustecl in many instances by personal 
conference with the taxpayers, always with less delay and corresponclencc 
than when similar adjustments a re  made in Washington. The retzwns for  1919 
m r e  hrrndled in  a similar manner, ancl it is believed that  the result will be 
wen  more satisfactory, because the deputies have had the advantage of the 
previous gear's esperience and of considerable subsequent training and study. 

Although this  audit in the offices of collectors must later  be reviezced by the 
Income Tax Unit a t  W~zshington, the increasing proficiency of the  deputy col- 
lectors will eventually reduce this review to a mere matter of verification, and 
readjustments made in Washington will be greatly reducecl in number. 

The  form of clecentrslization above cliscussecl was the grant  of per- 
mission to  perform audit operations in the fielcl, subject to reviev- 
by the Bnreau in Washington. Later the conference furiction was 
clelemted to the internal revenue agents in charge. but their cleter- 
minations remain subject to revie-;c- lby: .the Inconie Tau  Uni t  in 
TTTashing-toli. (See Annual Rcport., 192-1, pages 3-9.) 

The historical c ? ~ ~ e ! ~ p n i e n t  of the i\Lil~lit is ~minista!;al-t~y clear.. 
The  1909 ,let forback ari;;om, othei- tl;an a- : . sguldy xppoi-tited reve- 
nue agent specially clesih2jnr~4 b? tlTe 1.~5izr~1issicl;er'for that  pur- 
pose fronl exainining a t , zsp :~~er ' s  books ancl papers. The income tax 
recluirecl a clift'erent type of training than  previous modes of taxa- 
tion, with pnrticulnr reference to ,z bronc1 accounting knowledge. The  
war and excess profits taxes of World VTar I accentuatecl these 
qualifications. The  interpretation of the new Inn- and the clevelop- 
ment of ,z trainec1 force of anclitors and fielcl investigators required 
a, strong centralized control in the beginning. The  stanclarcls and 
protection of the civil service appeared vital a t  the time. The sisty- 
odd collectors dicl their o ~ n  appointing and clisnlissing of deputy 
collectol.~, v-ithout regard to c i d  service rules. Tlle Commissioner 
of Internal Revenue was one appointing authority around whom 
uniform eniploymerit practices coultl be maintainecl. The  conven- 
ience of a centrdized training ground and free interchange of per- 
sonnel beh-een the field arid the departmental forces of the same 
opel.:~ting unit seemed to clinch the matter. 

The field investigation, o r  the inspection by an  auditor in  the 
field of the taxpayer's books and records of account, was regirded 
as silliply an "extension of the office audit." (Even to-day a great 
many oece  audits are as thorough as  the a ~ ~ e ~ x g e ,  investigation of 



books nnd records a t  the tamaver 's  place of business.) T h e  office 
audit  ~ ~ r l i  n-as assigned to h k  1ncAne T a x  Unit  in 'TVashington 
and -was used as "the ~ o i n t  of entrance" into the  Service of newlr 
appointed auditors, wLere they viere trained and instructed ~ lndhr  
L L close personal supervision" and subsequently graduated to  the field 
audi t  organization. Regardless of later declarations of intent to 
decentralize a11 audit work into the collectors' offices, the trained 
audit  force nTas developed in  and by the office of the  Comniissionel* 
in  Washington. AS greater aut1iorit~- TT-as extended to the field, the 
emplo~ees  of the Income Tax  Uni t  TI-ere then~selres decentralized to 
carry on as a pa r t  of the Unit, and the audit, ~ ~ o r k  in the field re- 
mained under the superrision of the Income T a s  Unit. T h a t  xhich  
the  Colnmissioner acquired from the assessors by the  Act of De- 
cember 24, 1578, has, together with the hearing of appeals, been re- 
turned to the field under his O T T ~  banner. (See annual report, 1924, 
pages 8-9; Coin. Mini., Coll. KO. 4960, R. A. KO. 1014, T. S. No. 57, 
dated September 14, 1939 ; Coni. Mini.. Coll. No. 4792, revised, R. A. 
No. 911, rerised, dated January 4, 1939; Corn. Rlim., R. A. No. 899, 
revised, dated January 26, 1939.) 

THE COLLECTORS' AVDIT JURISDICTION 

The job m-as too great for  t h e  internal re-c-enue agents and the 
TVnsl~jngton nnilitors. T h e  collectors viere called upon to assist in 
the  audit. They have no authority to audit  returns i n  their own 
right. Any such authority exercised by collectors has been delegated 
to  thern by the Commissioner, and can be w i t l - ~ d r n ~ ~ ~ n  by him. As 
prex-iously cautioned, the vorcl "audit" is a variable quantity. When 
used as regards the sudi t  1:ilri~dieticin of collectors, the word xi11 be 
particularized. , - I t  . 

The first Jel6gntion to collectors 6f.  55;horitF s .a,Fw w to audit  individual 
income t=$ ieturns is in I. T. RIimeograplj I ;:In, dated January 30, 
1918. ~~-b!ci; 'contains the follox-ing stxteme1<t';' . 

911 returns, i~(%ej( Fwmi i0gh-rl'. slm;^!d Ire forwarded to this office with the 
lists on which tFep :.fi1j62v1. ?cr'!~s 1043----'1'l'\\ il' 1.r~ retained in collectors' oftices 
arranged according to lists and sections crf lists on xhich they appear, f o r  
detailed audit af ter  July 1, instructions concerning which will he issued hefore 
that time. 

From the date of the  abol-e mimeopaph,  i t   ill be seen tha t  t he  fimt 
returns assipie,cl to collectors for  audit were Forms 1040-11 for the 
e a r  1917 The  instructions referred to in the quoted p n r a ~ a p l l  
were subsequently issued ~ i t h o u t  anj- mimeograph number deslgln- 
tion. These instructions contemplated little more than a mathemnti- 
ca1 ~erification of the returns. (See annual report (1919), pages 
18-19, above quoted.) 

The next significant reference to  the audit  of returns by  collectors 
is contained in SOC: Rlim. 2.240. dated Illarch 17, 1920, vhic11 in- 
structs collectors to "assign a s~fficient numher of experienced in- 
come tax deputies to the 11-ork of auditing and making transcripts 
of 1040-A returns for  1919." 

The first issue of P a r t  I1 of the  Internal Revenue Manual, bear- 
ing  the date 1920 on the fly sheet, contains one paragraph relating 
to  the auditing of 1040-A returns. Section $36 thereof is quoted 
as follows: 
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The procedure a s  to  1040-A returns requires that  such returns be audited 

before listing. During the  audit taxpayers will not be corresponded with re- 
garding doubtful points. The audit will be made from the information fur-  
riishecl on the  return, and assessment made accorclingly. The correspondence 
section will advise all taxpayers after  the audit has been made whenever there 
has been an  increase or decrease in tax. I n  case an  error has been made be- 
came of insufficient information, the  amount erroneously assessed may be 
abated. This procedure is necessary in order not to delay the audit. However, 
this does not mean that  taxpayers can not be corresponded with after  the  
auclit or that  a field investigation should not be made on questionable returns. 
It will be necessary for the person making the autlit ro use his judgment as  to 
the t a r  to be assessed. Itemzirks a s  to action recommended either through cor- 
re.spondence or  field investigations maF be made in the notes column of the 
1.ecorcl of audit. 

Here "audit" unquestionably means a close inspection of the return 
and its schedules to detect errors a n d  omissions appearing on the 
face. 

A11 of the  early instructions on t h e  audit of returns by collectors 
contemplated tha t  the  auclit would be performed between the time 
of the deposit of the first payment ancl the time of listing. However, 
the auclit was not performed prior to  listing because it was necessary 
to  get the returns listed i n  order to  issue the notices fo r  the second 
instnllment of tax on part-paid r2turns which was clue on June  15. 

AffC ilIim., Coll. Xo. 3360, clatecl December 26, 1924, addressed 
onlj- t o  "Collectors of Internal Revenue!' and signed by Acting 
Conimissioner C. R. Nash, extender1 the  collectors' audit jurisdiction. 
13y this mimeograph, F o r m  1040 returns "which show a gross in- 
come of $25,000 o r  less, will, in addition to Forms 1040-A, be re- 
tained i n  collectors' offices for  audit." This  a a s  effective January 1, 
19%, ancl lasted fo r  two years. I t  was revoked by h & C  Mim., Coll. 
S o .  3493, R. A. No. 395, dated December 18, 1026, signed by Com- 
~riissioner D. H. Blair. T h a t  mimeograph, effective January 1, 1927, 
w i t h c l r e ~  all 1010 returns from the  collectors and left them with 
the 1040-21 income returns only. 

The  July,  1927, revision of Pnr t  If of the Internal Revenue Man- 
u a l  contains under Title VII  extended provisions for  the audit of 
1~rt11rns in collectors' offices. The opening paragraph of section 625 
1)rvvicles : 

There shall be permanently establishecl in the income tax division of the 
oflice of each collector of internal revenue U I L  a1idit  section. 

Tlie paragraphs that  f o l l o ~ ~  give in  considerable detail the in- 
structions for  the auclit of returns which in substance are the in- 
structions now being fo l lo~ec l  except as they have been modified by 
the enactment of the  Current T a x  Payment Act. X&C Mim., Coll. 
So. 6017, dstecl J l ay  23, 1046, contains the most recent instructions 
relating to the auclit of returns in collectors' offices with the excep- 
tion of A&C Mim., Coll. No. 6081, clatecl Noveri~ber 1, 1946, which 
prescribes the use of Form 885. 

Evidently the jurisdictional question vould not remain quiet. 
(lorn. JIim., Coll. No. 3704, R. A. No. 489, clatecl February 8, 1929, 
is such an  interesting clocument on the subject that i t  is here quoted 
in  full : 

PROCEDURE BOR TEE AUDITING O F  1M0 RETUBNS 

To Collectors of Intermal Revsnue and Internal R e v e w e  Agents in Charge:  
We have given very careful consideratiop to the procedure to be followed in 

the auclit of the 1040 returns. The question has been considered from every 
tiuirle, and it is btlli~ved that we have arrived a t  the best solution. 



Some h a r e  felt tha t  all of the 1040 returns should be audited by the re-renue 
agents, and others that  they shoulct be audited by the  deputy collectors. Not- 
withstanding this difference of opinion, 1 am sure tha t  all will agree that  thi8 
is a ??tatter 11171kh this  ofice alone cum .finally determine, and upon our assul- 
ance that  we h a r e  given i t  most careful consideration you will, of course, 
accept our decision in the  proper spirit and bend every effort toward doing the 
work quickly and well. 

The plan n7hich we h a ~ e  adopted and  which will be carried out is a s  fol- 
1o\vs : 

The preliminary examination a s  to the  n~athematical  accuracy of the returns 
shall be made in the same manner a s  has  heen done in previous years and the 
returns forwarded to the Bureau for classification. Instead of having the 
returns classified in the  field. they  nTill he classified in the Income T a s  Unit 
of the Bureau a t  Washinrton, :IS follows: 

( a )  The 1040 returns that  show income principally from salaries and 
wages, and such other returns a s  appear to h a r e  the  correct income re- 
ported therein. 

( b )  The 1040 returns inrol.ring.gross income of $25,000 or less, with th? 
exception of those returns showing income from natural resources and 
those reporting income from a partnership or fiduciary. 

( c )  The 1040 returns, the gross income of which is  in excess of $25,000, 
or returns involving incomes from natural resources, partnerships and fidu- 
ciaries. 

Those returns under item ( a )  which are to be audited and retained in the 
Bureau will not be sent to the field unless an  information return subsequently 
receired s h o ~ s  that  the  taspnyer has  not reported all his income for the year 
inrolred, or  a ~ol lec tor  01. rcwnue agent in c h n r ~ e  for good reason requests 
said returns. If such information is receired or such request is made the return 
will be forn-arded for inrestigation to the appropriate collector or rerenue 
agent in charge. 

The  returns under item ( b )  will be forwarded to the collector of internal 
rerenue for audit, unless for some good reason i t  appears best to the officials 
of the Eureau to send such returns to the rerenue a m n t  in charge. 

The returns under item ( c )  will be forwarded to the rerenue agent in 
charge for audit, unless it is apparent to the Bureau officials that  some of sucb 
returns can better be audited by the  collector or by the Income T a x  Unit. 

The 1040-A returns will he audited by the  collectors and their deputies in 
a11 districts. 

The audit of income tax  returns must be kept current and i t  is essential 
that  all units of the Eureau cooperate to bring about the desired results. 

D. H .  RIAR, Co?n?nissioner. 

It is not here intended to set forth how the returns are auditzed, 
but under xllose authority they are audited, and by who772. -411 ex- 
t e n s i ~ e  literature describes in detail the rules and principles guiding 
the making of audits. 

As above explained, the author it^ of investigation and audit eyer 

all income returns, and the determination of the correct tax liability. 
are placed by statute exclusively in the Con?missioner. He operates 
under the direction of the Secretary of the Treasury. Both he and 
his officc, or Bureau of Internal Rerenue, are in the Depai%mcnt of 
the Treasury. (Sections 3000 and 8901, Internal Revenue Code.) 
The Commissioner has delegated a par t  of his functions to the col- 
lectors, the precise boundaries being generally prescribed a t  this 
time (1947) by Com. Dtimeograpll, Coll. No. 6091, dated December 
16, 1946? as fol lom : 

L L (a) The duty of making a preliminary examination (mathe- 
matical verification)?' of all returns on Forms 1120 (corporation), 



all taxable returns on Form 1041 (fiduciary), and all so-called 
Bureau returns on Form 1040 (incliviclual), prior to  the time the 
r e t ~ ~ r n s  a re  recorded o r  listed for  assessment, refund, or credit. 

( 6 )  T h e  investigation and audit  (including the authority i n  a 
limited c l ~ ~  of cases to mail a statutory notice of deficiency under 
section 272, Internal Revenue Cocle) of all F o r ~ n s  1040 where the 
adjusted gross income i s  less than $7$l00 a d  the total receipts from 
business or  profession is less than $%~000. 

(c)  The  investigation and audit of all so-called W-2 retorns (in- 
cluding the nuthorlty in a limited class of cases to mnil a statutory 
notice of cleficiencv under section 272. Internal Revenue Code). 

i d )  T h e  a o t h o ~ t y ,  i n  connection r i t h  income returns retained 
for audit in  collectors' offices, to  make refuncls not in  excess of $1,000. 
(Corn. Mirn., Coll. Ko. 5701, clntecl June 16, 1944 ; section 3770 ( a ) ,  
Internal Revenue Cocle.) 

( e )  By Com. Mitneograpll, Coll. KO. 61'76, It. A. No. 1606, dated 
August 14, 1947, the  collectors' auclit jurisdiction over inclivid~~al re- 
turns  on  Form 1040 was extended to inclucle all such returns which 
were classified by the internal  re^-enue agents in charge as sirorth? 
of field examination or  office audit but n-hich, for  any their 
offices will not be able to investigate within tlie prescribed time. Such 
returns d l  be promptly transferred to the zppropriate collector for  
such examination 2s he map deem ~ ~ a r r a n t e d .  

Save only as to the jurisdiction thus conferred upon the collectors, 
the Commissioner has clelegatecl the investigntire and audit func- 
tions of all other income tax returns to  the Income Tax  Unit  ( in- 
cluding, subject t o  the  appellate jul*isdiction of the Technical Staff, 
the authority to mail statutory notices of cleficiency under section 
272, Inter-nnl Rerenue Code). witli the inrestigation of fraudolent 
aspects of 1-iolations being nssignecl to the Intelligence Unit. The  
Technical Staff has no jilrisdiction over cases involving criminal 
prosecution. The  returns of income specified in this paragraph are 
called " B u r e a ~ ~  returns" and' with certain exceptions, must Ice for- 
n-arcled by the collectors to the Clearing Division, Income Tax Unit, 
7JT\'asliin$oll, D. C. The  col1ector.s haGe no investigntive o r  audit 
jorisdictlon over corporate income returns. The  returns falling 
within paragmphs (6) and  (c)  supra, are retained by the collectors 
and not for~mrclecl to Washington. They are  commonly referred to  
as 'LCollectors' returns.'' 

The  terminology of "Collectors' returns" aid "Bureau returns" is 
unfortunate. I t  mp l i e s  a n  antngonisn~ bet\\-een the  tn-o. whereas -xe 
are  all of the Bweau.  The  clifIerentintioir, nltllougli descriptively 
convenient, is an ailnclwonisnl hnlzclecl clown froill a time   hen the 
collectors and their. appointees constituted prnctically tlle entire field 
force of the Rereuue Service? and the Coniinissioller ancl his np- 
pointees coilstitutecl prncticdly the entire clepartnlental force of the 
Revenue Service. Since tha t  time most of the Conzmissioner's men 
have gone to  the field, and all personnel nnder the collectors are 
Bnrenn employees whose jobs have civil service st .itus. 

The investigation and audit  of estate ancl gif t  tax returns is, at 
the  direction of the Corninissioner, ncconlplisherl under the manage- 
ment of the field forces of the Income Tax Unit, but subject to the 
technical supervision of tlie XIiscellnileous Tax Unit. The fr:~ucIu- 



lent aspects a re  entrusted to t h e  Intelligence Unit. Such activities 
a re  czlso subject to  the  appellate jurisdiction of the Tecllnical Sta.ff. 

The investigation and audit of niiscella~neous taxes is divided be- 
tween the  collectors and the  Rfiscellaneous Tax Unit, i n  accordance 
with letters of instruction. T h e  Technical Staff has no appellate 
jurisdiction over miscellaneous taxes in  general. A letter of in- 
struction issued by the Miscellaneous Tax Uni t  on Apr i l  2, 1947, 
describes the situation as f o l l o ~ ~ s  : 

(2)  Except a s  they may ha re  othenvise been specially directed by the 
Bureau, internal r cwnue  agents in charge (Jliscellaneous T a s )  and Internal 
Rerenue Agents (il1iscell:ineous Tax)  will, in general, confine their inrestiga- 
t i r e  work to ( a )  the manufacturers' excise tases  ilnposed under Chapter 29 
of the Internal Revenue Code: ( b )  the  documentary stamp taxes imposed un- 
der Chapters 11 and 31 of the Code; ( c )  the communications and transporta- 
tion taxes imposed under Code Chapter 30; and ( d )  the retailers' excise taxes 
imposed under Code Chapters 9A and 19 in cases involving chain stores operat- 
ing in more than one collection district. 

T17hile, except a s  special letter instructions may ha re  been issued a s  re- 
spects other miscellaneous tases, i t  is  intended tha t  the i n ~ - e s t i g a t i ~ e  juris- 
diction of Internal Rerenue Agents (?rliscellaneous T a x )  should be limited to  
the tases  described in paragraph 2, a b o ~ e ,  the jurisdiction is not exclusire 
since it must be appreciated that  collectors of internal revenue mill, in the 
discharge of their general statutory responsibility, also  ha^-e occasion to 
conduct inyestigations with respect to such taxes. (See paragraph 3 of ARC 
Slimeograph, Coll. So. 3972.) In harmony with the general theory ~vhich 
prompted the establishment of the l\liscell aneous T a x  field force, however, it is 
not anticipated that  collectors' offices x ~ i l l  ordinarily be in a position to con- 
duct the extensive audits n.hich the larger and more difficult classes of cases 
arising in connection with these t a ses  frequently occasion. 

APPELLATE JCBISDICTIO?; KITHIN THE BUREAU 

I n  raspect of income. profits, estate: and gif t  tasation, experience 
has t a ~ ~ g l i t  t ha t  i t  is aclrisnble, if not aclliiinlstratirely necessary, t o  
p r o ~ i d e  facilities fo r  an appeal IT-ithin the  Bureau to a n  organiza- 
tion not under the supen-ision of tlie Unit  ~ ~ h i c h  initiated the  im- 
puted liability. T h e  appe1l"e agency of the Bureau has a l ~ a y s  
functioned under the  ilimlecliate supemision of the Commissionel*. 
It is presentlu k n o ~ n  as the Technical Staff and operates under a 
decentralized kvstem v i t h  published rules of procedure. (See Federal 
Eecister, rolurno 11, S o .  177, dated Septen~ber  11, 19-18, P a r t  11, 
sections 600.53 and 601.3, pages 177-1-30, l'i'iAI,49.) As regards all 
jssues arising under section 72.3, Internal Rerenue Code, the  Excess 
Profits Tax Council constitutes t l ~  appellate agency of the Bureau. 
(See Federal Eegister, ibicl.. sections 600.12 and 600.56, pages 177S- 
27? 177-Y-33.) K i t h  the exception of the old ddr i so ry  T a x  Board, 
the appellate agency TT-ithin the Bureau has  been created by clepart- 
mental action and not b ~ -  statute. 

The " A d ~ ~ i s o r y  T a x  Board" was created i n  the Bureau of Internal 
Eel-enue, in the District of Columbia, by section 1301(d) of the  
Eerenue Act of 1918, approred February 24: 1919. I t s  members 
were ''appointed by the Conm~issioner -n-ith the approval of the  
Secretar~."  Under the statute, i t  n-as to  be coinposed of not to  
exceed six ~i~enlbers ,  slid wss to h a ~ e  a max innm life of tn-o years; 
but it could cease to  exist "at such earlier time as  the Commissioner 
71-it11 tlie approval of the Secretary nzay designate." 

The procedure before tlm Advisory T a r  Board is prescribed in the  
original Tlegulations 45, as articles 1701 and 1702 of 'l'reasul-y De 
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cision 2831, signed by Commissioner Daniel C. Roper ancl approved 
on April  16, 191% by Carter Glass, Secretary of the Treasnry. 
Article 1701 provides in  part as fo l lom : 

Sus;\crssxox OF QUESTTONS TO ADVISORS TAX R o ~ ~ ~ . - - Q ~ ~ e s t i o n s  relating to the 
interpretation or administration of the  income tax ancl war profits ant1 excess 
profits t a x  laws may be submitted to the Advisory Tax Eoartl by the Com- 
missioner on his own initiative or a t  the  request of any taxpayer tlirectly in- 
terested for the purpose of obtaining the  recommendation of the Boarcl thereon. 
When a final conclusion has been reached by the Income Tax Unit of the 
Internal Revenue Eureau as to the disposition of :I matter, any taxpayer 
directly interested therein may request the Commissioner to submit such 
matter to the  Eoard. 

The  foregoing regulation v-as not as emphatic as paragraph (2)  
of section 1301(cl) of the Act, which made i t  mandatory upon the 
Commissioner, a t  the taxpayer's request, to  submit to the Board "any 
question relating to the interpretation or  aclministration of the in- 
come, war-profits or excess profits tau laws." The Board's findings 
and recommenclations -irere reported to the Commissioner. 

The Advisory Tax Board =as short-lived. I t s  recommendations 
and memorancia, uncler the symbols T. B. PL. and T. B. M., appear in 
the Cumulative Bulletin of the Bureau for the year 1919. It was 
superseded by the Committee on Appeals and Revie-vv, n-hich was 
organized in the latter part of 1919. The recommenclations ancl 
memoranda of the Committee on Appeals and Review, bearing the 
symbols A. I?. R. and A. R. M., make their appearance in the last six 
or  seven issues of the Internal Revenue Bulletin in 1919. 

I n  the Internal Revenue Bulletin for the forty-third week of the 
year 1920 appears 0. D. 709 (C. 13. 3, 3701, entitled "A Rule for 
Procedure on Appeals from the Income Tax Unit." Significantly, 
the general heading uncler ~ h i c h  0. D. 709 was published in the 
Cumulative Bulletin is as follows: "Section 1301, Article 1702: Pro- 
cedure before Advisory Tax Board. (Committee on Appeals and 
Review.) " 

By section P.iO(cl), Revenue ,Ict of 1041, i t  mas  provided that 
before, any aclditional assessment is made, the taxpayer shall be noti- 
fied and given a period of not less than 30 clays in which to file an 
appeal ancl show cause rrhy the additional tax should not be paid. 
Opportunity for hearing  as given and a final decision was to be 
made as quickly as practicable. The general procedure under the 
1921 Act is set forth in article 1006, Regulations 62, as amended by 
Treasury Decision 3432 (C. B. 11-1, 170). A t  this time, David H. 
Blair was Commissioner, and Andrew ITr. blellon, Secretary of the 
Treasury. The Committee on Appeals and Keviev was, in general, 
the agency clesi,rmateci by the Commissioner t o  hear such appeals 
where the txqxzyer and the Income Tax Unit \-rere unable to reach 
an agreement. Special agencies i n  the office of the Solicitor of In -  
ternal Revenue were formed to handle specific cases or to relieve the 
congec;tion before the Committee. I n  January, 1024, 0. D. 709, here- 

- tofore mentioned, was revoked and superseded by a more elaborate 
"Rules of Procedure before Committee on Appeals and R c v i e ~ , ' ~  
published as A. 8. 31. 219 (C. B. 111-1, 310). The findings and 
recommendations of the Committee wers transmitted to the Com- 
missioner for his approval or  disapprovd. 

A brilliant development of administrative procedure in tax con- 
troversies was inaugurated by the Eevenue Act of 1924. By Title 



IS of that  Act, the  Board of T a x  Appeals was created. Its mem- 
bers are  appointed by the President and confirmed by the Senate. 
rile Board is a n  independent agency in  the Executive branch of the 
Goveriment. It is not a p a r t  either of the Bureau of Internal Revs- 
m e  o r  of the Treasury Department. The  Board grew to full  sta- 
txre  under the Eerenue  Act  of 1926, n-hen i ts  demsions were made 
final, subject to  reviev only by the  appellate courts and the  Supreme 
Coui-t. By the 1942 Rerenue Act, i ts  name  as changed to The  Tax 
Court of the United States. 

Upon the establishment of the Board, the r i e ~  premiled tha t  the 
appeals agency within the Bureau of Intenxd Revenue was no longer 
needed. The  Committee on Appeals and 12evie~s- 1s-as accordingly 
abolished by Treasury Decision 3616 (C. B. 111-2, 275, 27S), ap- 
prored Ju ly  16, 1924, ~ ~ h i c l i  rescinded article 1006 of Regulations 
62 and prescribed a new appeals and conference procedure under the 
1924 Act. Howerer sound this action may ha re  appeared a t  the 
time, the  history of rerenue administration for the ensuing three 
years demonstrated with conclusive force the  necessity of a n  appel- 
late body TI-ithin the  Bureau, separate from any other rerenue office, 
and  reporting direct to the Commissioner. T h e  number of petitions 
pending before the Board of T a x  Appeals increased steadily, and 
by June  30, 1927. had reached the  then staggering total of 18,451 
clockets, ~ i t h  no impro~-ement in  sight. The  same Commissioner of 
Internal Rerenue T T ~ I O  11ad abolished the Committee on Appeals and 
nevie-cr moclified his action when by 3Iimeograph 3558, dated Ju ly  
2S, 1927 (C. 13. 1'1-2, 403104) ,  the Special Ads-isory Committee 
was "establisl~ed in  the office of the  Col~zmissioner,~' effective as of 
August 1, 1927. The  Special Advisory Committee operated f o r  over 
six Tears, and until Nos-ember 16, 1933, when it was abolished and 
succeeded by tile Technical Staff of the office of the Commissioner. 
T h e  Staff TSS g i ~ ~ e n  p e a t  e r  jurisdiction and its senior technical ad- 
risors, in  the exercise of their sett len~ent authority, functioned under 
direct responsibility to  the Colizniissioner. 

Pr ior  to  decentralization, the Technical Staff operated almost en- 
t irelg i n  and fro111 the  TTashin@on office, althougll fie1 d represent a- 
tives m-ere a l ~ a y s  maintained 111 the  larger cities. Jo in t  groups of 
attorneys and Staff men trnreling i n  the field represented the  Com- 
missioner a t  the  circuit calendars of the Board of Tax  Appeals 
( 1 1 0 ~  called The  Tax  Court of the  United States).  O n  March 1, 
1938, an  office was opened in the  S u b ~ a y  Terminal Building, Los 
Angeles, Cdif . ,  liiiom-n as the  Los Angeles Divisio:l of the  Technical 
Staff. This action r a s  based upon a n  exhaustire study of Bureau 
operat,ions o w r  a long period of time. It T a s  a \ - o ~ e d l y  an esperi- 
ment, carefully vorked out under the  guidance of Secretary h l o r ~ e n -  
thau and Commissioner Helvering, to test under practical coliditlons 
a decentralized method of handling tax controrersies. The  jurisdic- 
tion was limited to income and profits taxes, excluding fraud cases, 
and provided for  a reference of the controversy to the Staff Divi- 
sion either before or after the issuance of the statutory notice of 
deficiency. F o r  added protection in  the fieJd handling of Board 
dockets, the plan granted exclusive settlement authority to the Staff 
division head, subject, however, to concurrence by counsel. T h e  plan 
was broadened to cover the estate and gift  t s x  field, as  well as the 
a d  valorem fraud penalty, and  was gradually extended to the  entire 



Cnited States, Alaska, and the Harraiian 1sl;mds. The  first regular 
Stnff field division was the Pacific Division, estabiished Ju ly  1, 19%. 
Thereafter the remaining field divisions were formed, numbering 
10 in all, the  last o r  Atlantic Division, being orgpnized May 1, 193% 

Contemporaneously with the establishment of the fielcl clivisions 
of the  Teclinical Staff, there mas a reramping of the ~roceclure in 
the Income T a x  Unit, both i n  the  field and In %Tasl~ington. The  
internal revenue ?gents i n  charge v e r e  a~~thorizecl t o  cleterniine tax 
liabilities and Inall statutory notices of deficiency. The right of ap- 
peal f rom a, decision of an  internal revenne agent in charge to  tho 
former Conference Division, IncomeJ Tax  Unit, i n  7Tashingto11, was 
cliscontinuecl, and the personnel of the Conference Divislon were 
largely merged l~itl.1 the Technical Staff. The appellate conference 
in  prestatutory notice status u-as thereafter granted in  the fielcl before 
the appropriate) local office of tlze Staff. 

The  stated purpose of the  decentralizecl procedure of the Techni- 
cal Staff is "to provide one, single. unified agency, with office fncili- 
t,ies at or  near the taxpayers' residences o r  places of business. to 
exercise on the ground, for  the Commissioner, all the  authority 
which tlze Department o r  any of i ts  branches may have under the 
law i n  the  review of protested tax  cleterminations made by the in- 
ternal revenue agents i n  charee. in  the settlement of contested cases, 
ancl i n  the  defense of such cases,  hen necessary, before the Board 
of T a x  Appeals." I n  the  Teclmical Stnff were first cleveloped ( a )  
the policy of making final closings i n  the fielcl prior to the issuanct. 
of w statutory notice of deficiency. and not subject to reopening on 
post review in  Washington: ancl (6) where action favorable to the 
taxpayer ancl recommencleil by the  operatinp conferee is disap- 
prorecl i n  whole or  in par t  by a revien-ing off~cer on the Staff, the 
taxpayer shall be so advisecl and: upon u-ritten request, shall be sc- 
corded a rehearing before such re\-iewing officer. This  assures action 
by the  Staff in conformity n-ith the  views of an officer o r  employee 
who actually heard the case. 

There have been many interesting revenue measures exercising the 
constitutional pov-er to  t ax  delegated to  the Federal Government. 
r i  Ille taxes on unclistributed profits, personal holiling companies, and 
unjust enrichment illustrate the unusual f o r n ~  tha t  tnsation may 
take under certain conditions. The ~~ithl lolcl ing system ancl the pro- 
visions respecting pension trusts illustrate the novel aclnlinistrative 
burdens thnt are sometimes imposed upon the public as well as the  
Bureau. However, the statutory powers a i d  duties of the office of 
the Commissioner, laboriously hammered out the hard  way, by es- 
perience, have appeared suitable to  enforce compliance in general 
with the law and provicle the machinery for fa i r  administration. 
From 1940 to  19-17 the  personnel of the Bureau \\-as more than dou- 
bled, such increase being i n  modest relation to the increase in  ~ ~ o r k -  
load and revenue collections. The  broadenin5 of the  field of taxation 
and the difficulties during tha t  period of securing. o r  retaining 
trained employees have presented technical and aclministrative prob- 
lems which const nntl y engage the attention of the' supervisory ofhers .  
The Commissioner's office was not built  in a day. 

U. S. Government Pr in t ing  Office: 1948-758427 
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