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P R E F A C E .  

THERE are two theories respecting the source of 
governmental authority, which may be denominated 
the Monarchical and the Democratic. The first, is that 
of the monarch, who claims authority to govern by 
L6divine right." The second, is that of the people, 
who claim that all governmental authority proceeds 
from them; that governments derive their authority 
from the consent of the governed, and are amen- 
able to them. This latter theory is denominated 
the American Theory ; and the following treatise has 
been constructed upon such hypothesis. 

The fundamental principles adhered to in this treatise 
are : That the people are the source of all gov- 
ernmental authority in the state or nation ;-that they 
are the authors and proprietors of government, 
which, a t  most, is an institution created for the spe- 
cific purpose of exercising such public authority 
as the people instituting the government see fit to 
confer ; -that the public authority is the authority 
of society taken as a whole;-that the largest orga- 
nized civil society is that of the nation ;-that the 
nation, as an organized body, is absolutely sovereign 
in its authority to institute and endow its government ; 
and, is independent of all other governments in its 
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organic structure, and self-governing authority ;-that 
national sovereignty must necessarily extend over every 

inch of its territory, and over all the, inhabitants 
thereof; and must include every iota of governmental 
authority within its limits;-that the nation has sove- 
reign authority to institute as many, and such gov- 
ernments to ad~uinister its authority as i t  deems wise 
and good ;-and that none ban administer within its 
territorial limits, except by its expressed or implied 
authority. This theory is applied to the general and 
state governments in the United States. 

JOEL TIFFANY. 
ALBANY. 1867. 
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INTR ODUC TOR 

The American Theory. 
~ECTION 1. When t'he people of the American colonies 

had determined to sever the political ties tlhat bound 
them to the British government, and to establish for 
themselves an independent political existence, they 
asserted certain fundamental principles as the basis of 
their right to do so ; and they specified certain violations 
of those principles by the British crown as a justifica- 
tion of their conduct in throwing off their allegiance to 
that government. 

$2.  In their Declaration of Independence, the repre- 
sentatives of the colonies, in Congress assembled, in 
the name and by the authority of the good people of 
the colonies, put forth, among others, the following 
principles, as fundamental to the establishment and 
maintenance of just governments : 

"We hold these truths to be self-evident: That all 
men are created equal ; that they are endowed by their 
Oreator with certain unalienable rights; that among 
these are life, liberty, and the pursuit of happiness ; that 
to secure these rights governments are institnted among 
men, deriving their just powers from the consent of the 
governed; that whenever any form of government be- 
comes destructive of these ends, i t  is the right of the - 

+ people to alter or abolish it, and to institute a new gov- 
2 
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ernment, laying its foundations on such principles, and 
organizing its powers in such forms, as to them shall 
seem most likely to effect ttheir safety and happiness; 
that when a long train of abuses and usurpations, pursu- 
ing invariably t,he same object, evinces a design to reduce 
them under an absolute despotism, it is their right and 
their duty to throw off such government, and to provide 
new guards for their fufure security." (See Dec. Am. 
Ind.) 

$j 3. The principles thus promulgated by that Declara- 
tion mere accepted by the Anierican people, after mature 
deliberation and full discussion ; and to maintain them 
they pledged life, fortune and sacred honor, and fought 
the battles of the revolution. 
5 4. The grounds upon which they based their right to 

dissolve the political bands thht boand them to Great ' 

Britain mere embraced in the following affirmations of 
principles and rights : 

1. The civil eqnality of all men. 
2. Life, 1iXlert-j-, and the pursuit of happiness are 

gifts from God to man, and, therefore, the natural and 
unalienable right of all. 

3. Governments derive their just pomers from the 
eonsenf of the governed, and are established for tht% pro- 
tection of these rights. 

4. When these governments become destrnctive of 
the end& for which they are established, they act withont 
anthority, and the people may resist and overthrow them. 

5. When a government evinces a design to disregard 
the ends of justice, and seeks to reduce it's subjects under 
an absolute despotism, i t  is the duty of the-people to 
overthrow it, and establish new guards for their future 
security. 
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CHAPTER I. 

THE CIVIL EQUALITY OF ALL MEN. 

'' We hold these trztt7ts to be sutf-evicZcttt, t7iat all men nrs 
created equal." 
$j 5. This proposition separates man from acquire- 

ments, and considers him as possessed only of natural 
endowments; deriving them, with his existence, from 
God ; as having God's ~rarraut for that which he gave 
to him, and made indispensable to the accomplishment 
of a perfect dest'iuy. I t  a&rms in simple language, 
man's natural right to the natural means of supplying 
his natural necessities. That in these respects, all men 
are created equal. 

5 6. Man's creation under the divine government as a 
physical, social, moral, intellectual and religions being, 
is to be deemed conclusive evidence of his right to 
exist; and, hence, of his right to all those beneficent 
provisions which have been made indispensably neces- 
sary to the maintenance of such existence, as a 
physical, social, moral, intellectual and religious being. ' 

$j 7. Man's natural rights are indicated by his natural 
necessities. As a physical being he is so constituted 
that he must have the power of locomotion, to maintain 
himself properly and perfect his physical and other facul- 
ties. He is so constituted, naturally, that he must malk 
because he cannot fly; and he must walk upon the 
earth beoause, naturally, he cannot tread the air or 
malk upon the water. Therefore, these natural neces- 
sities become indications of his natural rights. I f  his 
nature and constitution compel him to malk upon the 
earth, he has an indisputable right to walk upon i t ;  and 
no oue is authorized to question that right.' 

1 Necessity, when imposed upon us by the very constitution of our being, la 
above all oonventional law. If the Author of our being has given us an exist- 
ence upon the ewrth, and has made us constitutionally subjeet to certain 
necessitiee looking to the development, continuation and perfection of our 
existence, and has provided for us the means of supplying those necessities, 
he has, thereby, given u$ a perfeot right to the use of those means; a right a8 
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$ 8. Again, man is so constituted that he must breathe 
the pure air which God has provided, to maintain a 
healthy existence. It is a necessity which God has 
imposed upon him, and He  has provided the appro- 
priate supply free of expense. Therefore, man has an 
unalienable right to breathe the pure atmosphere of 
heaven, and he has God's warrant of authority for the 
same. Thus i t  is in respect to the sunlight, the rains 
and the dews, etc. 

$ 9. Man must draw his physical supplies from the 
earth, gathering them from the gardens of nature as 
supplied without the labor of man, or produced through 
cultivation by his labor. In  either case the supply must 
come from the earth. Hence, man has a natural right 
.to have access to the bosom of the earth, that he may 
dram his necessary supplies therefrom. 

$ 10. To maintain his existence and accomplish his 
destiny, man must exercise in a, proper manner, the 
faculties and powers with which he is naturally endowed. 
If he must draw his snpplies from the earth, he must be 
permitted to exercise those faculties and powers by which 
they are to be produced or obtained ; and he must be 
permitted to possess and appropriate the supplies, thus 
obtained by his own labor or creation, to his own use to 
supply his needs. 

$11. By thus making the necessities which God has 
imposed upon man, a clear indication of his right to 
use the natural means provided for their supply, me 
arrive without difficulty a t  the basis of man's natural 
rights, and, hence, a t  a just perception of their natural 
equality in all men.' 

absolute as existence itself. The Almighty has not created man upon the 
earth, and by the very constitution of his existence compelled him to derive 
his physical subsistence therefrom, without, thereby, giving him an unaliena- 
ble right to have access to the earth that he may draw his supplies thence. 
Hence, man's natural right to the use of the earth as a means of supplying his 
natural necessities, may be claimed as appurtenant to his existence. 

1 To make an inherent necessity an  indication, or basis even, of a right, 
either in the individual or in the state, is no new doctrine. If an individual or 
state has a right to exist, he or it has, as a necessary incident to such right, the 
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$12. The affirmation that all men are created equal 
and are endowed by their Creator with certain undien- 
able rights, is an assertion that all men having the same 
origin, the same ultimate destiny to seek, and the 
same means by which to attain that destiny under the 
divine government, have the same natural necessities ; 
and, hence, the same natural right to supply them. 
And, therefore, t'he power which cannot dispense with 
thkse necessities, has no authority to deny on ques- 
tion these natural rights. 

$ 13. These natural rights are not only equal in all, but 
they are unalienable. Until man can become superior 
to his necessities, and can dispense with the means of 
supplying them, there is no consideration by which he, 
while he continues to exist, can separate himself from 
his right to seek their supply. Therefore, his natural 
rights are as unalienable as his natural necessities are - 

constant,. How far these rights may become forfeited 
will be considered when man is introduced into society . 
and comes under the higher law of social necessity. 

5 14. The doctrine of the natural equality of all 
men, as indicated by their natural ~onstit~utions, implies: 
1. That all men have a common origin, and a corumon - 
destiny ; and possess in common the natural means by 

authority of the Author of that existence to use all necessary and just means 
to maintain and defend that existence. When President JEFFERSON assumed 
that France must not possess the territory of Louisiana, and occupy New 
Orleans, and that to do so would necessarily involve the two countries in war, 
he based the morality of his position upon the necessity of the case: to wit, 
the right on the part of the United States to do that which was indispensable 
to self-preservation. (See Life of Jefferson, 30, pp. 7,s and 9; see also his mes- 
sages on the purchase of the Louisiana territory; see also post, -.) 

Says P U F ~ E N D O R ~ :  "Since human nature agrees equally to all persons, and 
since no one can live a sociable life with another who does not own and 
respect hiin as a man, i t  follows as a command of the law of nature, that every 
man should esteein and treat another as one who is naturally his equal, or one 
who is a man as well as he." (Book iii, ch. 2, $1.) Says Mr. BARBEYRAC, in his 
note to the same: " For every one having a perfect right to expect that he be 
regarded and treated as a man, he that doeth otherwise with him does him a 
real damage. This duty being founded on an  immovable condition, namely, 
that men should be used precisely as men, is not only of general, but of per- 
petual obligation ; insomuch, that notwithstanding all the inequality by the 
changes and diversity of addition, titles and degrees, the rights of natural 
equality always remain immovable, and agree to every one in relation to 
another, whatever condition he is in." 
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vhioh that destiny is to be ~lccomplished ; 2. That it is 
their common right to use these m a a s  without let or 
hinderance for the accomplishment of that destiny. 
And as all are to unfold and perfect, if at  all, under the 
diviue government by obedience to the snme lams, a11 
have a uatnral and unalienable right t,o be permitted to 
obey those laws, physically, iutelleotually, morally aud 
religiously. . 

$j 15. From these considerations it follows, that all men 
are created equal ; equal in coming from the band of the 
same Creator; equal in being possessed of the same 
natures, physical,intellectl~ztl, social, moral and religious ; 
equal in having before them the same destiny to seek, 
to wit, the perfection of each of these natures; equal in 
deriving with their existence, from the band of their 
Oreator, the right to use the meaus provided for all for 
the unfoldmeat and perfection of these natures. 

$j 16. Ths natural equality of all men does not imply 
that all have the same advantages which depend vpon 
adventitious circumstances. Under the divine govern- 
ment, the oonstitntion of the sou is derived through the 
oonstitution of the sire ; and the effect not unfrequently 
extends to the third and fourth generations, called in the 
decalogue, " visiting the iniquities of the fathers upon 

-the children." This must be so under that government 
by which individualization is carried forward. I t  is in 
obedience to that law by which the individual can pro- 
gross froai the lsss perfect to the more perfect. If the 
sire could not transmit his infirmities, he could not 
transmit his excellencies to his child. The susceptibility 
to improvement implies the susceptibility to retrogres- 
sion, mhioh is simply susceptibility to change of con- 
dition.' 

1 Under the divine government, the laws of generation seem to be uniform, 
which are;that the offspring shall be begotten into the likeness of the parent; 
that is, every element, attribute and faculty of the parent is imparted to the 
~Espring. This principle is manifest in the production of individuality in 
the several kingdoms. 

The ohild necessarily derives its vital and mental constitution through it# 
parents, and especially its mother. When there are no influences to compel (I 
deviation, its vital and spiritual constitution must be in harmony with that of 
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$j 17. The doctrine of the natural equality of all men 
implies, that, however weak, feeble or imperfect may be 
the physical constitution of the individual a t  birth, 
there are natural means by which it may be improved ; 
and the individual has the natural right to the Use of 
those means for its improvement and perfection. The 
same implication is to be made also in respect to the 
intellectual, social, moral and religious constitution of 
the individual. He  has a natural right to tho use of all 
his powers and faculties to improve his condition, and 
to seek a perfect destiny. If they are naturally weak 
owing to unfavorable conditions attending parentage 
and infancy, so much greater the necessity that he 
enjoy all the means at hand, and that he be permitted 
to exercise all the faculties and powers with which he 
has been endowed to seek his better condition and 
higher destiny. The doctrine is, that, however unequal 
the advantages a t  the commencement of t'he race, each 
has an equal right to use the means God has given him, 
to win the prize.l 

the mother; for, during the period of gestation, no influence Can reaOh the 
ihfant except through her. Hence, ordinarily, the new-born infant is a record 
of the influences controlling the mother during the period of gestation. When 
the influence is of a marked character, i t  is recognized by ordinary obserVer.4. 
Such are instances termed "marking children." In  families the differences 
which characterize children of the same parents, may be accounted for by the 
difference of condition in parents, and of influencing circun~stances attending 
the respective periods of the generation, gestation and birth of their Children. 

This gusceptibility to influences affecting the oharacter of the offagring is  
incident to the law of progress. All individualities are produced under general 
and special conditions and relations to outward influences. General condi- 
tions and relations mark their general character; and special conditions and 
relatiohs: mark their speciflc oharacter. Thus arise classes, orders, genera, 
species and varieties of individuals in the several kingdoms, each gradually 
advancing toward perfect individuality. From the lowest to the highest these 
advancing forms can be traced, perfecting in individuality a t  every step. 
Along the mighty chain, connecting the lowest with the highest, no link is 
absent; the chain is unbroken. Each individuality is developed under con- 
ditions peculiarly its own, and advances only with advancing conditions. It 
follows, necessarily, that in respect to physical and mental constitution, i n  
respect to speciflc endowments, those only can be born equal who are equal 
in all these accidents of parentage, ante-natal and natal conditions and influ- 
ences. But these only affect elate and degree of endowment, which are not 
Counted in the scale of natural rights. They belong to education and rtcquife- 
ment. 

1 "For, as in well ordered commonwealths, one subject map eXce4d BtlbtBU 
in riches, or in honor, but all are equal sharers in the common liberty : W, 



16 INTRODUCTORY. 

CHAPTER 11. 

Life, Zibert?~ and t71e right to seek one's own happiness, are 
gifh from God to  nun ; and therefore the natural and 
unalienable right of dl .  

5 18. This proposition necessarily follows the con- 
clusion, that life, liberty and the right to seek a perfect 
destiuy are incideut to the right to exist. I t  also follows 
the conclusioi~, " that all men are created equal," and, 
hence, arc equally entitled to that' which is essential to 
their well-being and destiny. The proposition itself is 
so self-evidently true, that it cannot be made more cer- 
tain by argument. I t  belongs rather to that class of 
conscious afiruations called axiomatic truths, than to 
that other class which are ascertained through a process 
of ratiocination. 

5 19. If, however, one mere disposed to deny or ques- 
tion man's natural right to life, liberty, etc., and to set up 
an authority to the contrary, he would be obliged to show 
in some other being a superior right mhich must neces- 
sarily be sacrificed or endangered, by the existence of 
this right in man. For if this right be essential to the 
existence, well-being and final destiny of man, and if 
i t  does not conflict with any equal or superior right in 
another being, it cannot be denied or questioned. 

5 20. Whatever is the natural and unalienable right of 
one man, is the natural and unalienable right of all men. 
For when it is demonstrated that one luau is immortal, 
i t  is to be assumed that all men are so, unless exceptions 
can be pointed out. When it is admitted that life, lib- 
erty, &c., are the natural and unalienable rights of one 

J man, there appearing to be no exception, it is to be 
assumed that they are, likewise, the natural and unal- 
ienable rights of all men. 

under this regulation of nature, how much soever a man may surpass his 
neighbors as to bodily or intellectual endowments, he is still obliged to pay all 
natural duties as readily and fully as he expects to receive them ; nor do those 
advantages give him the least power or privilege to oppress his fellows." (Pus- 
FENDOW, B. 3, ~ h .  2, ? %) 
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$21. Again, whoever asserts that one man has natural 
rights superior to another, and before which the rights 
of others must yield, assumes an affirmative which 
cannot be admitted, until it is clearly and logically 
proved. If' he has any special claim to the natural pra- 
visions which God has made for supplying the needs of 
his creatures not possessed in common by his fellows, he 
must produce his charter from the Almighty, and show 
by evidence that cannot be questioned, his superior 
origin, aim and destiny. 

5 22. The natural necessities of all men being the 
same, their hatural rights are likewise the same. And, 
until it can be shown that a particular man has natural 
necessities not common to the race, i t  cannot be claimed 
that he has natural rights not common to all. I n  short, 
until it can be demonstrated that one man has a different 
origin from another, and is sustained by different means, 
and has a different destiny to accomplish, i t  cannot be 
claimed that he has been endowed with different and , 

superior rights to others. 
5 23. The natural rights of man, as indicated by his 

natural necessities, are limited only by the equal rights of 
others; and the limit can generally be ascertained by the 
inquiry, " Should all others claim and exercise the same 
natural rights, would there necessarily be any conflict 1" 
For no one can justly claim a natural right so broad that 
he cannot accord the same to all others ; and when he 
does so, he is trespassing upon the common rights of the 
race ; and he thereby authorizes them, in that respect, to 
trespass upon him. Therefore, in defining the sphere 
of individual rights, care must be observed to make the 
definition broad enough to meet the needs of the indi- 
vidual, and yet not so broad as to conflict with the like 
rights in others. RIGHT CANNOT CONFLICT WITH RIGHT, 

NOR CAN TRUTH CONTRADICT TRUTH? 

I Nothing is conformable to the rules of wisdom which, being practiced by 
every one, becomes hurtfnl and rvil. (Barbeyrac's note on Puf., B. 111, ch. 2, $4, 
quoting Lactantius' Inst., Div. 1, 3, ch. 23.) 

3 
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$24. Man has that natural right to his life which can, 
under the same circumstances, be accorded to all other 
men. And where he has a right to the prolongation of 
his life, he has, as an incident thereto, the right to seek 
and use all proper means tc? support and defend it. 
When, under what circumstances, and upon what princi- 
ple, man may forfeit the right to prolong his life, will 
be fully discussed when the social and governmental 
problems are under consideration. 

$ 25. Liberty is the right to exercise all the faculties 
and powers with which man is endowed that he may pro- 
tect himself and provide for his natural necessities ; nnd 
also to do and perform whatsoever he pleases, so that he 
does not, in any way, interfere with, or violate the equal 
rights of, others, or endanger the well-being of society. 

$ 26. The extent of man's natural liberty as an indi- 
vidual, is to be ascertained by considering his individual 
necessities as a physical, intellectual, social, moral and 
religious being. Whatever these natures may require for 
t'heir proper development and perfection, he is at  liberty 
so to provide for, as not to interfere with the like right 
in others. He is at  liberty, naturally, to appropriate to 
his own use so much of that which natnre has provided, 
without the labor of man, as his necessities require. 
He is a t  liberty so to bestow his labor, as by the aid of 
natural forces, to convert to his own use, not only that 
which is in~mediately necessary to supply his own wants, 
and the needs of those dependeut upon him, but abo to 
lay up in store for their future necessities. I n  short, his 
personal liberty gives him the right to use all his facnl- 
ties and powers, and to possess himself of all the yro- 
ductions thereof, to the extent that the same right can 
be accorded to all others without necessit'ating conflict. 

5 27. Man's right to the enjoyment of perfect liberty as 
above defined also implies the right to possess himself 
of the means for defending and maintaining that liberty; 
and a41so the right to use the same for that purpose. 
For the right to enjoy is of no value unaccompanied 
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with the privilege of maintaining and defending that 
right. Therefore, when the right to life and liberty are 
conceded, it follows that every other right essential to 
the maintenance thereof, is also conceded. For the right 
to life would be of no value unless accompanied with 
the right to defend and maintain it ; nor can the right 
to liberty be maintained without the accompanying 
right of self-defense. 

$j 28. Man's right to pursue after or seek happiness, 
implies his right to acquire and enjoy that upon which 
his happiness or well-being depends. He can only 
be happy in the supply of all his needs. Therb cannot be 
contentment while the mind feels the demand of neces- 
sities it is unable io supply ; and in the absence of 
contentment, there cannot be complete enjoyment. 
Thus, while there is hunger or thirst, and the means are 
not to be had to supply the demand, there can be 
no complete enjoyment. The higher necessities may 
be so abundantly supplied in the presence of such 
physical lack, as almost to overcome the lower dis- 
quiet; but, nevertheless, the demands of hunger and 
thirst will make themselves felt. unless consciousness 
be entirely withdrawn from the physical nature. 

$j 29. But there are, also, social, intellectual, moral and 
religious needs, which must be supplied, to enable man 
to attain his true destiny; and those needs, unless 
properly supplied, have their hungerings and thirstings, 
creating an " aching void." Every nature has its needs, 
without the supply of which man cannot obtain happi- 
ness. The gratification he experiences in the appropriate 
supply of the need indicated by hunger or thirst, is but 
one of the many strings vibrating in harmony with 
his perfect destiny, and tending to produce that state 
in him known as happiness. When every need of his 
nature is supplied, so that, physically, intellectually, 
and affectionally, there is no lack, he will have attained 
the state of complete happiness. The affirmation, there- 
fore, of the right of man to seek happiness, implies his 
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right to seek perfection in every department of his 
being. He has a right to perfect his physical nature, by 
supplying every need thereof; he has a right to perfect 
his intellectual nature, by seeking all knowledge ; he 
has a right to perfect his social and affectional nature, 
by striving to come into true and just relations to man 
and God.' 

$j 30. This natural right to seek happiness, and, hence, 
to employ the means by which alone it can be obtained, 
gives also the right of property, by means of which, in 
many respects, man's needs are to be supplied? Man's 

1 Perfect happiness is an  incident of a perfected individuality and character, 
and is the proposed end of every human being. Such destiny is the birth- 
right of all, and hence, the desire for happiness is instinctive in man. But 
happiness is to be distinguished from mere gratification of desire. That state 
called desire, looking for gratification independent of the supply of needs, 
arises from a disregard of the demands of the higher nature, whence arise 
spiritual hunger and thirst, creating an  "aching void,"- uneasiness, discon- 
tent-to silence which, gratification is sought, not by the supply of those 
higher needs, but by the excitation of the lower appetites and passions. This 
undue excitation tends to disease, suffering and death. This desire for gratifl- 
cation is denominated "lust." 

Real happiness can result only from obedience to law. I t  is a state of con- 
sciousness i n  the individual, realizing the complete supply of everything 
essential to his present well-being, without regrets for the past or anxiety for 
the future. It implies a sense of duty performed to one's self, neighbor and 
God. By obedienceof every law of his being, man dwells in the smile of Divine 
favor, hearing the voice of God saying, "Well done good and faithful servant, 
enter into the joy of thy Lord." Perfect happiness can result only from perfect 
obedience to every law promotive, in the individual, of his perfect destiny; 
consequently, when man seeks happiness through the gratification of his 
selfish desires, he must not only fail, but must involve himself in a degree of 
suffering incident to such disobedience of the requirements of his highest des- 
tiny. I t  is to be observed that happiness can never be obtained while it is 
made the object of pursuit. I t  can only follow as a result incident to a state or 
condition in the individual, in harmony with the divine attributes. Hence, 
happiness cannot properly be made the object of pursuit, except as an incident 
of perfected condition or state. 

a The subject of property, or that to which the doctrine of property relates. GOD- 
WIN, in his treatise on Political Justice, says: "That it relates to all those 
things that conduce, or may be conceived to conduce, to the benefit or pleasure 
of man, and which cannot otherwise be applied to the use of one or more 
persons, than by a permanent or temporary exclusion of the rest of the 
species. Such things in particular are food, clothing, habitation and furniture. 
(Vol. 2, p. 415.) 
Of the nature of property. PUFFENDORF (B.  IV, ch. 4, $ I), Says that property is 

a moral quality which does not affect the things themselves, or as to their 
intrinsic nature, but only produce a moral effect with regard to other persons; 
and that these qualities, as all others of the same kind, derive their birth from 
indisposition, Bc. That the natural substabe of things suffers no alteration, 
whether property be added to them or taken from them. He defines property 
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property rights are either in common, or such as belong 
to him exclusively as an individual. He has a right in 
common to that which nature has provided without the 
labor of man, and which is necessary or convenient for 
his use ; to be so exercised, however, as not to interfere 
with the like right in others. He  has a right in common 
to the use of the earth, and the natural products there- 
of; to the use of the water, and the natural products of 
the same ; to the use of the sunlight', the air, etc., to be so 
used as not to interfere wit,h the same right in others. 
But any appropriat,ion of these natural provisions 
beyond the requirement of his wants, which necessarily 
excludes others, cannot be claimed as a natural right.' 

$ 31. He has also- a natural right to the products of 
his own labor. They are, so to speak, his creations, and 
he has a title thereto as the producer or creator of such 
products. This property belongs to the individual, and 
is not held in common, as in case of mere natural pro- 

to be "a right by which the very substance, as i t  were, of a thing, so belongs to 
one person, that it doth not in whole belong, after the same manner, to any 
other." (Idem, 8 2; see also Kaufmann's Mackeldey's Civil Law, $260.) He uses 
the terms "dominion " and "property" as synonymous. The right constituting 
a thing property, he says, strictly speaking, inheres in the person from which 
the things themselves derive some kind of extrinsic denomination." ( I d m . )  
But aside from metaphysical disquisitions upon the question, my right of 
absolute property in a thing implies my right of dominion over, and of appro- 
priation of, the thing; and my property therein, when limited to a particular 
use, or when qualifled by a particular obligation,is not absolute as to the whole 
thing, but is deemed a limited or qualified property. But of this hereafter. 
(See post, -; see Kauflnann's Mackeldey's Civil Law, $ 260.) 

1 Man's right to appropriate those things to his use which God has provided 
for the supply of his needs, is absolute in itself, but is only inchoate i n  respect to  
the things to be appropriated; and his absolute property in the thing does not 
commence until the appropriation has taken place. The right to appropriate 
for the supply of needs is absolute, but this right does not attach to a particular 
thing until exercised in respect to such thing. This right, which he holds i n  
common with all mankind, to the use of those means provided by the Author 
of his being, without the labor of man, for the supply of his necessities, is, 
therefore, absolute, but it only attaches to the thing when exercised in respect 
thereto. Therefore, the right to appropriate must not be confounded with the 
act of appropriation. Before appropriation, his property in the thing is incho- 
ate and conditional; after appropriation, as above, i t  is absolute. But this 
absolute right to appropriate these things made essential to the existence of 
man, extends only to the supply of his necessities ; and when, by so extending 
this right, he interferes with the like necessary rights of others, he is acting 
without authority from nature. 



22 INTRODUCTORY. 

ducts, upon which man has bestowed no labor.' He 
has an absolute right to apply to his own use that which 
he has produced without taxing the labor or invading 
the rights of others ; and he has a natural right to keep 
or pa'rt witah the same upon such terms as he thinks 
proper, subject, however, to such modifications as the 
rights of society impose. 

$ 32, He may have property rights in whatever he 
takes from the common stock and renders more valuable 
to himself or to society by the bestowal of his labor upon 
it. Thus, he may take uncultivated land, and by his 
labor subdue it, until its products are more suited to the 
needs of man, or are produced in greater abundance. 
By so doing, he naturally acquires a property in such 
land, justly measured by the improved character im- 
parted to it by his labor. The same principle is appli- 
cable to every natural thing made more valuable by the 
labor of man. His exclusive property in anything, 
naturally, is to be measured by what he has bestowed 
upon or imparted to it. Rights of property acquired by 
contract, etc., cannot properly be considered in this place. 

CHAPTER III. 

OF THE ORIGIN OF GOVERNMENTS. 

$j 33. Civil governments are institutions of society, 
established for the aid and protection of the members 
thereof; and man's right to use his faculties and 
powers to provide for his present and future well-being, 

1 This right to the products of one's own labor is absolute, because such pro- 
ducts are the creation of the laborer. His title thereto is original, and not 
derived after the thing has had an existence, a9 in case of title by appropriation 
or purchase. His title begins with the beginning of that to which he is entitled. 
This proposition presupposes the laborer to be the owner of himself, his faoul- 
ties and his powers; and as such owner, to have the right to dispose of their 
use for a limited time, or of the products of their use; hence, by contract, he 
can transfer his title to the products of his labor to another, even before they 
have an existence, or, which is the same thing, he may hlre out to another any 
lawful use of himself, his faculties and powers. 
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is the basis of the authority with which civil governments 
are necessarily invested. Were all men sufficiently wise, 
powerful and just to understand, respect and perform 
their various duties to themselves and others, the neces- 
sity for human governments would, in a measure, be 
obviated. But, as men are naturally weak, ignorant 
and selfish, and are inclined to prefer self to jnstice, 
human governments, established upon principles of 
impartial justice, become a necessity.' 

$ 34. Man is so constituted, that, living alone, he can- 
not perfect himself in his social, moral and religious 
natures. He is constituted for society, and must live 
in it or fail of his destiny. He may lire by himself as 
an animal, but he cannot as a social, moral and religious 
being. Hence, society is one of the necessities of his 
existence, giving birth to a class of rights to which , 

those of the mere individual are necessarily subordi- 
13ated.~ 

1 "All men are endowed with certain unalienable rights, among which are 
life, liberty and the pursuit of happiness; that, for the protection of these 
rights, governments are instituted among men, deriving their just powers 
from the consent of the governed." (Declaration of Independence.) 

e Man is so formed by nature that he cannot supply all his own wants, but 
necessarily stands in the need of the intercourse and assistance of his fellow 
creatures, whether for his immediate preservation, or for the sake of perfecting 
his nature, and enjoying such a life as is suitable to a rational being. (See 
Vattel's Law of Nations, Prelim., p 45, 10.) 

"The great end of every being endowedwith intellect and sentiment, is hap- 
piness. I t  is by the desire alone of that happiness that we can bind a creature 
possessed of the faculty of thought, and form the ties of that obligation which 
shall make him submit to any rule. Now, by studying the nature of things, 
and that of men in particular, we may thence deduce the rules which man 
must follow in order to attain his great end- to obtain the most perfect hap- 
piness of which he is susceptible. We call those rules the natural laws, or the 
laws of nature. They are certain, they are sacred, and obligatory on every 
man possessed of reason, independently of every other consideration than 
that of his nature, and wen though we should suppose him totally ignorant 
of the existence of a Qod. But the sublime consideration of an  eternal, neces- 
sary, inflnite Belng, the Author of the universe, adds the most lively e y  to 
the laws of nature, and carries i t  to the highest degree of perfectio That 
necessary being necessarily unites in himself all perfection; he is therefore 
superlatively good, and displays his goodness by forming creatures susceptible 
of happiness. I t  ifi then his wish that his creatures should be as happy as is  
consistent with their nature; consequently i t  is his will that they should, in 
their whole conduct, follow the rules which that same nature lays down for 
them as the most certain road to happiness. Thus the will of the Creator per- 
fectly coincides with the simple indications of nature; and those two sources, 
producing the same law, unite in forming the same obligation. The whole 
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5 35. As man is formed for society, and is endowed 
with faculties and powers which require, for t'heir culti- 
vation and perfection, the presence and aid of his fellow 
beings, he must submit to all such rules and regulations 
as are necessary for the establishment and maintenance 
of social existence and order. Hence, arises the doc- 
trine, that, on coming into society, man, in consideration 
of the benefits and advantages to be derived therefrom, 
necessarily surrenders up a portion of his natural lib- 
erty.' By which is meant, the individual must surrender 
his claim to such rights and privileges as cannot be 
exerciwd consistently with the existence and welfare of 
society. He must claim for himself the exercise of no 
liberty which cannot be accorded to d l  others. 

f, 36. Man must be faithful to himself if he would 
fulfill the destiny for which he is created. Every endom- 

reverts to the first great end of man, which is happiness. I t  was to conduct 
him to that, great end that the laws of nature were ordained; it is from the 
desire of happiness that his obligation to observe those laws arises. There is, 
therefore, no man-whatever may be his ideas respecting the origin of the 
universe, even if he had the misfortune to be an atheist - who is not bound to 
obey the laws of nature. They are necessary to the general happiness of man- 
kind; and whoever should reject them, whoever should openly despise them, 
would, by such conduct alone, declare himself an enemy to the human race, 
and deserve to be treated as such. Now, one of tho flrst truths which the study 
of man reveals to us, and which is a necessary consequence of his nature, is, 
that, i n  a state of lonely separation from the rest of his species, he cannot 
attain his great end, happiness; and the reason is, he was intended to live in 
society with his fellow creatures. Nature herself, therefore, has established 
that society, whose great end is the common advantage of all its members; 
and the means of attaining that end constitute the rules that each individual 
is bound to observe in his whole conduct. Such are the natural laws of human 
society." (See note on 43d p. Vattel's Law of Nations.) 

1 BLACKSTONE, in his Commentaries (1 B., p, 125), has the following: The 
absolute rights of man, considered as a free agent, endowed with discernment 
to know good from evil, and with power of choosing those measures which 
appear to him most desirable, are usually summed up in one general appella- 
tion, and denominated the natural liberty of mankind. This natural liberty 
consists, properly, in a power of acting as one thinks fit, without any restraint 
or conwol, unless by the law of nature; being a right inherent in us by birth, 
and one of the gifts of God to man at  his creation, when he endowed him with 
the faculty of free will. But every man, when he enters into society, gives up 
a part of his natural liberty, as the price of so valuable a purchase; and in 
consideration of receiving the advantages of mutual commerce, obliges him- 
self to conform to those laws which the community has thought proper to 
establish. * * * Political or civil liberty, therefore, is no other than natural 
liberty so far restrained by human laws-and no farther -as is necessary and 
expedient for the general advantage of the public. (1 U1. Com., 125.) 



OF GOVERNMENT. 25 

merlt of body and of mind is absolutely essential to 
the accomplishment of his true destiny. Therefore, he 
cannot surrender, on corning into society, any essential 
liberty or rigbt'. As his natural rights have their basis 
in his natural necessities, so far as society modifies or 
dispenses with these necessities, to that extent his 
natural rights are modified or changed. But he sur- 
renders no essential right; he loses no privilege of 
iujuring mother, or of interfering with the equal rights 
of 0thers.l 

$ 37. The natural necessities of the inclividual while 
isolated from society, or dwelling in a savage state, are 
different from those of one enjoying the advanta4ges of 
a high civilization. And the natural necessities being 
different, the natural rights incident to those necessities, 
are likewise different. The man advancing from a 
savage to a civilized condition does not thereby sur- 
render the natural rights incident to his native state. 
Having put off his primitive condition, he has also put 
off with it, the incidents thereof, or, in other language, 
the condition ceasing, the incidents thereof cease with it.z 

$ 38. Society being necessary to the individual to 
enable him to fulfill his true destiny, he has, as an 
incident, all the rights necessarily involved in the estab- 
lishment and regulation of the society demanded. It 
being a natural necessity, it must be established upon 
such foundations as will secure its continuance, and 

1 "Moral or natural liberty is the right which nature gives to all mankind of 
disposing of their persons and property after the manner they judge most con- 
sonant to their happineas, on condition of their acting within the limits of the 
law of nature, and that they do not any way abuse i t  to the prejudice of any 
other men." (Burlamaqui, ch. 3 ,8  15.) 

3 "The libertas quidlibet faeimdi, or the liberty of doing everything which the 
passions of man may urge him to attempt, or his strength enable him effect, 
is savage ferocity; i t  is the liberty of the tiger, and not the liberty of man." 
(Sharswood's note to 1 Bla. Com., p. 126.) 

Man created in the image of his Maker, and, through his constitution, made 
the subject of moral government, is, by nature, invested with no liberty 
or endowed with no rights inconsistent with the requirements of that govern- 
ment to which he is subject. I t  would be a perversion of reason to my that 
man had the liberty or right to commit a wrong because the Almighty had 
intrusted him with power to do so. 

4 
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enable i t  to accomplish the purposes for which it is 
constituted. And man coming into, and becoming 
a member of, civilized or enlightened society, and 
participating in its benefits as a refining and civilizing 
institution, ceases to be a savage ; consequently the 
rights incident to the savage state cease to exist; not 
so much by a surrender of the right or liberty, as by a 
destruction of that condition out of which it arose. 

$ 39. That society which is adapted to the natural 
necessities of the individual, must establish it's founda- 
tions in natural justice. It must permit no necesvary 
liberty or right of the individual to be abridged. It 
must not hinder him in the pursuit of a perfect destiny, 
and, hence, must not embarrass him in seeking the 
supply of his essential needs. Those necessities of the 
individual which call for the existence of society, require 
i t  for purposes of aid and protection. Therefore, society 
must be so ~onst~ituted and used as not to iuterfere wit'h 
the essential rights or liberties of the individual members 
thereof. 

5 40. Civil liberty consists in the right to seek aft,er, 
and employ, every means essential to the perfection of 
the individual in every department of his being. Civil 
governments are instituted for the purpose of protecting 
man in the exercise of such liberty, and also for aiding 
him when such aid can be given without encroaching 
upon the equal liberty of ot,hers. Man is entitled to no 
greater liberty than that which leaves him free to seek 
the end for which he was created ; and no government 
can be authorized to restrain him in the exercise of such 
liberty. A true civil government, therefore, is one so 
inst,ituted and administered as leaves every subject 
thereof free to seek the supply of every need, and 
protects him in such endeavor.' 

1 Civil liberty is "that of a member of society, and is no other than natural 
liberty so far restrained by human laws-and no farther- as is necessary and 
expedient for the general advantage of the public." (1 Bla. Com., 126.) 

"Civil liberty is the not being restrained by any law but what conduces in a 
greater degree to the public welfare." (Paley on Civil Liberty, B. 6,o. 5.) 
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$ 41. Civil liberty, then, consists in living under the 
protection of a civil government, where the subject is 
left free to exercise fully d l  his faculties and powers in 
seeking the perfection of his being, or the attainment 
of a perfect destiny ; and where he is fully protected in 
the exercise and enjoyment of such rights. A true 
government cannot restrain its subjects, as such, in the 
exercise of any individual right.l For government is 
not authorized to make unnecessary requirements of its 
subjects ; and those which are essential to the existence 
and well-being of society, the subject has no individual 
right to retain or claim.a 

$42. Society can have no rights not essentially in 
harmony with the rights of its individual members. 
For God, having ordained society as necessary for the 
perfection of the individual, has placed social and 
individual rights upon the same basis. The necessities 
of the individual give birth to those of the sociaI. 
Hence, there must be agreement between individual 

1 The terms " civil liberty and ' I  civil " rights, and "political " liberty and 
" political" rights, are usually treated as synonymous. In this work they will 
be carefully distinguished. By "civil" liberty and "civil" rights will be 
understood the liberty and rights appurtenant to the individual as a member 
of society and subject of civil government, whether he be an infant or an 
adult, a male or a female, a native or an alien. By ''political 'I liberty and 
'I politicaln rights are meant those rights and privileges conferred upon the 
subject by the government. That is, "civil " rights inhere in the individual ; 
 political^ rights are conferred upon him. "Civil" rights are a natural 
endowment; "political" rights are a governmental one. Government must 
concede "civil" rights and "civil" liberty to all: it confers political rights 
according to its discretion. This principle has its foundation in thelaw of 
necessity. The government must determine upon whom, and upon what 
conditions, it is safe to confer political power, having in view the existence 
and highest goodof society ; but it must respect the "civil" liberty and "civil" 
rights of all, or defeat the very end of its existence. 

P "Every wanton and causeless restraint of the will of the subject, whether 
practiced by a monarch, a nobility, or a popular assembly, is a degree of 
tyranny; nay, even laws themselves, whether made with or without our con- 
sent, if they regulate and constrain our conduct in matters of indifference, 
without any good end in view, are regulations destructive of liberty." (1 Bla. 
Com., 128.) 

The right to regulate or constrain the conduct of the individual in one thing 
indifferent, implies the same right in all things, which would necessarily be 
destructive of all liberty and right in the subject. The exercise of such power 
ia the characteristic of despotism; and it does not properly belong to a 
legitimate civil government, which derives all its right to govern upon the 
theory of a public authority created on account of a public necessity. 
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and social necessities - and, therefore, between indi- 
vidual and social rights - and civil government performs 
its office most perfectly when it so administers as not to 
abridge the rights of any of its subjects. 

$43. Oivil government is a necessity of society, and, 
hence, the necessity of every individual member thereof. 
Therefore, everything essential for the establishment and 

I maintenance of such government becomes a like 
necessity. Whatever right or power is demonstrated to 
be indispensable to its existence and maintenance, 
society can properly confer upon it. Therefore, society 
has sovereign authority to invest civil government with 
every right and power essential to its existence and 
just administration ; and the highest government thus 
constituted must have sovereign authority, absolute 
within such limits, and for such purposes. 

$j 44. Every civil society must necessarily establish a 
public authority, under which its common affairs are to 
be regulated, and the civil conduct of each member, in 
respect to the public welfare, is to be prescribed. This 
authority belongs essentially to the whole body of 
the society, until it is vested in those intrusted with tlhe 
administration of its government. But as soon as 
society institutes its government, and determines the 
mode of its administrat'ion, the public authority is vested 
therein, and can only be exercised thereby.' 

$ 45. The fundamental regulations which determine 
the manner in which the public authority is to bo 
executed, form the constitution of the government. And 
society, having instituted its government, determined 
the fundamental regulations by which it is to be admin- 
istered, and invested it with the public authority, is 
bound by it, and must itself submit to that authority. 

1 All the members of a state cannot be called together to be consulted or to 
vote upon the enactment of its laws; or upon the adjudication or execution 
of them, and if they could be consulted, upon all questions of this character, 
they would not be able to agree unanimously. Hence, there must be an estab- 
lished public authority by which the laws of society are to be enacted, adjudged 
and executed, without which society could not exist. 
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I t  can, then, exercise its authority, civilly, in no other 
way, for, politically considered, the government repre- 
sents, or stands for the society.' 

5 46. Between the body of society, and the govern- 
ment instituted by it, there is a manifest distinction. 
Society institutes its government and invests i t  with 
the public authority ; and the government thus insti- 
tuted executes that authority in the manner prescribed. 
Hence, while the body of society is the source of the 
authority, it is not the government itself, and i t  can 
execute the public authority only in the manner pre- 
scribed2 

CHAPTER IT. 

Of the Nature of Governnzents, and their Xatural Rights. 
5 47. Whatever may be the form of the government 

established by society, it is instituted to be intrusted 
with the execution of the public authority. By t,he act 
of association each citizen suQjects himself to the 
authority of the entire body in everything relating to 
the common  elfa are.^ The public authority emanates 
from the entire body of society, which, to be executed, 
must be vested somewhere ; and wherever that anthor- 
ity is vested, there is to be found the government of 
that society. Therefore, while the authority of all over 
each member, belongs essentially to the body politic or 

1 For the necessity requiring society to establish a public authority, also 
requires it to submit to the execution of that authority in the manner and 
form prescribed. Where the constitution prescribes the manner in which the 
national authority is to be executed, or its fundamental laws are to be modifled 
or repealed; or, in which the national will is to be ascertained, the nation is 
thereby estopped from adopting any other method, except by overturning the 
established authority, which is equivalent to revolution. 

n "It is evident that, by the very act of civil or political association, each 
citizen subjects himself to the authority of the entire body in everything that 
relates to the common welfare. The authority of all over each member, there- 
fore, essentially belongs to the body politic or state; but the exercise of that 
authority may be placed in different hands, according as the society may have 
ordained. (Vattel, B. 1, ch. 1,$2.) 

3 Vatt. L. of N., B. 1, ch. 11, $2. 
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state, the exercise of that authority may be placed in 
different hands, according as society ordains.' 

$j 48. Society determines the form of its government, 
that is, the body to which the execution of the public 
authority is committed, which may be democratic, aris- 
tocratic or monarchical : that is, the public authority 
may be rested in a number of men elected by the peo- 
ple ; or in a particular or select class of the people ; or 
in a single individual; or the government may be a 
combination or a modification of these three kinds. 
But whatever its form or constitution, it is created for 
the purpose of executing the public authority; and 
derives its authority to act in the premises, from the 
body of ~oc ie ty .~  

$49. From the nature and coustitution of men, and 
from their situation upon the earth, there must neces- 
sarily be many independent societies or nations. I t  is 
manifestly impossible for the whole race to dwell 
together in a single society, or to become subjects of a 
single civil government. No one government could 
adapt its administration to all ; nor colild it execute the 
public authority upon all. Hence, from necessity, the 
race must be gathered into many independent societies 
or nations ; and governments must be devised adapted 
to the conditions and necessities of these various socie- 
ties ; and hence, being separate from, and independent 
of, each other, each must be sovereign within its own 
limits. 

$ 50. The largest societies of men civilly associated 
together constitut'e nations : consequently, the highest 
public authority to be executed by any civil government 
is the authority of the nation. As nations are consti- 

I Idem. 

2 "In Europe, sovereignty is of feudal origin, and imports no more than the 
state of the sovereign. It comprises his rights, duties, exemptions, prerogatives 
and powers. But with us, all power is with the people. They alone are sov- 
ereign ; and they erect what government they please. None of these govern- 
ments are sovereign in the European sense of the word, all being restrained 
by written donstitutions." (See WEBSTER'S reply to CALHOUN, in the Senate 
of the U. S., Feb. 16,1833.) 
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tuted of societies composed of the largest number of 
individnals civilly associated together, and as the public 
authority consists of the authority of all over each, i t  
follows that the public authority of the nation is sov- 
ereign within its limits.' 

$j 51. Sovereignty is the supreme authority a,nd power 
by which a &ate is go~erned .~  I t  implies the right. of 
commanding in the last r e s ~ r t . ~  As an attribute of civil 
government, it is the right of commanding civil society 
in all matters pertaining to the public welfare, in the 
last resort; which right t'he members of such society 
have conferred on one and the same person-which 
may be an individual or a body corporate-with a view 
to preserve order and security in the commonwealth; 

1 I t  does not follow that. all national societies are equally numerous, wealthy 
or powerful. One nation may be much inferior to another in each of these 
particulars-may, in fact, be obliged to seek alliance with another and more 
powerful nation, to protect itself against the encroachments of other powers. 
But this does not abridge its sovereignty or lessen its authority to command 
within its own limits, or its right to claim its position in the family of nations. 
Nations, as individuals, may differ in wisdom, wealth and power; but, like 
individuals, they are also equal in their rights as sovereign states, which do 
not depend upon considerations of that character. Says VATTEL (Prelim., $l5), 
"Nations composed of men, and considered as so many free persons living 
together in the state of nature, are naturally equal, and inherit from nature 
the same obligations and rights. Power or weakness does not, i n  this respect, 
produce any difference. A dwarf is as much a man as a giant ; a small republic 
is no less a sovereign state than the most powerful kingdom." 

From the very design that induces a number of men to form a, society 
which has its common interests, and which is to act in concert, i t  is necessary 
that there should be established a public authority to order and direct what is 
to be done by each in relation to the end of the association. This political 
authority is the sovereignty: and he or they who are invested with i t  are the 
sovereign. (Vattel, B. 1, ch, 1,# 1.) 

2 "Sovereignty is that public authority which has no superior, and which 
commands in an  independent civil society, ordering and directing what each 
must do to acquire its ends. I t  is the union of all the powers; i t  is the power 
to do any and everything in a state, without being accountable to any one." 
(Bouv. Inst., vol. 1, p. 8. See, also, Lawrence Wheat., p. 35; also note 1 to 2 49, 
d e .  ) 

sThis right of commanding in the last resort must not be the subject of 
appeal to other authority. It must include the right to command each and 
every member of the nation, or all residing within its local jurisdiction, i n  all 
mbtters in any way pertaining to the public welfare, without authority left i n  
any one or anywhere, to resist. For if its authority may be resisted, then 
there must be superior authority within the same jurisdiction. This is impos- 
sible. For the nation being the highest form of civil society, its government 
is the highest in authority, and is, therefore, supreme. (See, also, Burlamaqui, 
P. L., ch. 5,g 3; Vattel, B. 1, oh. 1, 2 4.) 
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Lo promote the general welfare, and to secure the bless- 
ings of liberty.' 

$ 52. To entitle a societ'y to rank as a nation, and to 
figure in the family of nations, it must become actually 
sovereign and independent within the limits of its 
assumed jurisdiction. I t  must have the power to com- 
mand therein in the last resort. I t  must have instituted 
a government and invested it with sovereign authority; 
and before it can claim recognition, it must give prinza 
facie evidence of its ability to execute the public 
authority against all resistance within its limits. 

5 53. Before a society is morally entitled to attempt 
establishing for itself an independent national existence, 
there must exist a necessity for it so imperative that the 
failure to establish it would be a public misfortune. 
That is, the social necessity for it must be such that it 
callnot be otherwise supplied. 

$ 54. That social necessity which calls for the estab- 
lishment of a nat'ion as a sovereign and independent 

lSee Preamble to Const. U. S., also Burlamaqui P. of Pol. Law, chap. 5, @ 1,2, 
3, 4. 

"This supreme authority may be exercised either internally or extern- 
ally. Internal sovereignty is that which is inhercnt in the people of any 
state, or vested in  its rulers by its municipal constitution or fundamental 
law. This is the object of what has been called ' INTERNAL PUBLIC LAW,' but 
which may more properly be termed ' CONSTITUTIONAL LAW.' External sov- 
ereignty consists in the independence of one political society in respect to all 
other political societies. I t  is by the exercise of this branch of sovereignty 
that the international relations of one political society are maintained, in 
peace or war, with all other political societies. The law by which i t  is regula- 
ted has, therefore, been called 'EXTERNAL PUBLIC LAW,' but more properly 
termed 'INTERNATIONAL LAW,' (LawrellCe Wheat,. hlt'l Law, pp. 35 and 36.) 

The rules applicable to the establishment of nations are quite similar to 
those by ahicll the natural rights of the individual are determined. No nation 
should arrogate to itself rights and privileges in its institution, establishment 
and administration which cannot be awarded to all other nations. For, as all 
are equally sovereign and independent, and are to co-exist as such, they must 
mutually recognize this sovereignty as belonging to each, and must consider 
the necessary incidents of sovereignty as being the same in eoch and all. The 
logic is this: If God has made the existence of nations upon the earth a neces- 
sity, then must the nations be entitled. to territorial locations upon the earth, 
and to such locations as are suited to their existence and security; and he has 
clothed each nation with those natural rights which are essential to establish, 
maintain and perfect its existence, and to accomplish the purposes for which 
it has been established; and these rights, naturally incident to  the sovereign 
and independent condition of the several nations, must harmonize ; so th&t, 
if observed, the highest interest of each nation could be secured. 
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state, natnrally limits i t  to the occupation of such t,er- 
ritory as is essentid to enable it to fulfill the purpose 
for which it mas established, and to nmintain and per- 
petuate its existence. I t  has a natural right to so much 
territory as is not occupied by, or is not essential to, the 
existence and safeby of an existing nation. For, if 
the establishment of a particular uation as a sovereign 
and iudepeudcnt state is a necessity of societ'y, then has 
society a, natural right to such bouudaries as are essen- 
tial to its existence autl security. 

$ 55. The necessity requiring the establishnlent of 
independent societies or nations, has its lirnits in those 
principles essential to the existence, securit,y aud pre- 
servation of the nation when established. Whatever is 
essential to national existence aud security, must attend 
the right to establish a nation. Hence, in asserting the 
right to establish a new nation, the right to everything 
essential to the existence and security of that nation, 
must also be considered. If such essential rights can- 
not be asserted and maintaiued without violating other 
essential principles and rights, the moral right to estab- 
lish such nation is not perfect. 

$ 56. Territorial extent, natural limits, homogeneous- 
ness of people, indicating a geographical, moral and 
commercial unity, suited to form one nation, are among 
the essentials to a healthy, prosperous and secure politi- 
cal existence as a nation.' Neither requisite may be 
perfect, naturally ; but each should be so nearly so, that 
the spirit and genius of the people can readily supply 
that which is lacking. 

Sj 57. That social necessity which requires the estab- 
lishment of a nation, demands that it shall be so 
established and located as to secure permanence and 
safety. This demand is as ilnperat'ive as the necessity 
calling for its existence. Hence, s nation is under the 
highest obligations to itself to provide, in every way 

lSee "State Rights," a Photograph from the ruins of ancient Greece," by 
Prof. Tayler Lewis, LL. D., pp. 6,6,7,8, Sc. 

5 
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possible, for its own perpetuity and security. It must 
seek such natural boundaries as indicate separation and 
are most easily defended. It must secure to itself 
meaus of external communication with the civil, social 
and commercial world; and, hence, should hold in its 
own hands the key by which such communication is 
secured.' 

1 Some of theso considerations are alluded to by President I~NCOLN in his 
Annual Message to Congress, December 1,1862. 

"Physically speaking we cannot separate. We cannot remove our respective 
sections from each other, nor build an  impassable wall between them." * * * 
'' There is no line, straight or crooked, suitable for a national boundary upon, 
which to divide. Trace through from east to west upon the line between the 
free and slave country, and we shall flnd alittle more than one-third of its 
length are rivers easy to be crossed, and populated, or soon to be populated, 
thickly upon both sides; while nearly all its remaining length are merely 
surveyor's lines over which people may walk back and forth without any 
consciousness of their presence. No part of this line can be made more 
difficult to pass by writing i t  down on paper or parchment as a national 
boundary." * * * 

"There is another difficulty. The great interior region bounded east by the 
Alleghanies, north by the British dominions, west by the Rocky Mountains, 
and south by the line along which the culture of corn and cotton meets, and 
which includes part of Virginia, part of Tennessee, all of Kentucky, Ohio, 
Indiana, Michigan, Wisconsin, Illinois, Missouri, Kansas, Iowa, Minnesota, 
and the Territories of Dakota, Nebraska and part of Colorado, already has 
about ten millions of people, and will have fifty millions within fifty years, 
if not prevented by any political folly or mistake. I t  contains more than one- 
third of the country owned by the United States. Certainly more than one 
million of square miles. Once half as populous as Massachusetts already is, 
i t  would have more than sevcnty-five millions of people. A glance at  the map 
shows, that territorially speaking, i t  is the great body of the Republic. The 
other parts are but marginal borders to it, the magnificent region sloping west 
from the Rocky Mountains to the Paciflc being the deepest, and also the 
richest in undeveloped resources. In  the production of provisions, grains and 
grasses, and all which proceed from them, this great interior region is naturally 
one of the most important of the world. Ascertain from the statistics the 
small proportion of the region which has as yet been brought into cultivation, 
and also the large and rapidly increasing amount of its products, and we 
shall be overwhelmed with the magnitude of the prospect presented. And 
yet this region has no seacoast, touches no ocean anywhere. As part of one 
nation, its people now flnd, and may forever flnd, their way to Europe by 
New York; to South America and Africa by New Orleans, and to Asia by Snn 
Francisco. But separate our common country into two nations, as designed 
by the present rebellion, and every man of the great interior region is thereby 
cut off from some one or more of these outlets, not perhaps by a physical 
barrier, but by embarrassing and onerous trade regulations." 

"And this is true wherever a dividing or boundary line may be flxed. Place 
i t  between the now free and slave country, or place i t  south of Kentucky or 
north of Ohio, and still the truth remains that none south of i t  can trade to 
any port or place north of it, except upon terms dictated by a government 
foreign to them. Those outlets east, west and south, are indispensable to the 
well-being of the people inhabiting and to inhabit this vast interior region. 
Which of the three may be the best is no proper question. All are better than 
either, and all of right belong to that people and to their successors forever. 



OF GOVERNMENT. 35 

$ 58. The duty of self-protection and self-preservation 
which a nation owes to itself, requires that it should 
prevent any other power taking a posit,ion in reference 
to itself, by which its security or prosperity could be 
made dependent upon a foreign mill. Hence, it has a 
right to demand that another nation shall not, unneces- 
sarily, take such a position or occupy such territory, as 
mill give it power over the existence, security or pros- 
perity of it8 own peop1e.l 

$ 59. A State2 cousists of an association of individuals 
unite.d together under an organized governrne~t ,~ insti- 
tuted to aid and protect the members thereof in the 
exercise of their civil liberty and the enjoyment of their 
just rights; a id  for that purpose, intrusted with the 
exec~ltion of the public a~ tho r i ty .~  In  its organic exist- 

Trne to themselves, they will not ask where a line of separation shall be, but 
will vow rather, that there shall be no such line. Nor are the marginal regions 
less interested in those communications to and through them to the great 
outside world. They too, and each of them, must have access to this Egypt 
of the west without paying toll at  the crossing of any national boundcry." 

"Our national strife springs not from our permanent part; not from the land 
we inhabit; not from our national homestead. There is no possible severing of 
this, but would multiply, and not mitigate, evils among us. In  all its adapta- 
tions and aptitudes, it demand; union and abhors separation. In fact it would 
ere long force re-union, however much of blood and treasure the separation 
might have cost." 

1 See the letter of President JEFFERSON to the American Minister in France- 
Mr. L I Y I N G S T O N - ~ ~ ~ ~ ~  April 18,1802, touching the ceseion of Louisiana and the 
Floridas by Spain to France. (Life of JmFERSON by R A N D A L L , ~ ~ ~ .  3, p. 6.) The 
position taken by the President is, substantially, that the United States can- 
not permit France to possess the mouth of the Mississippi, &c. ; the right of 
self-preservation prohibited it. See, also, his message to Congress on that sub- 
ject. Yecessity is above conventional law. 

zThe term state and nation are here used synonymously. 

3 "The government of a state is that organizat,ion in which the political 
power resides. I t  is the political being created by the Constitution or funda- 
mental law. A government is a body politic; i t  has a will of its own; and i t  
possesses powers and faculties to execute its own purposes." (WEBSTER'S 

0 

speech in U. S. Senate, February 16,1833.) 

~BuRLAMAQ~I says: "The state may be deflned a society by which a multi- 
tude of people unite together under an organized government in order to And, 
through its protection and care, the happiness to which they naturally aspire." 
(Polit. Law, ch. 4, 2 9.) 

VATTBL Says: "A nation or state is a body politic or society of men, united 
together for the purpose of promoting their mutual safety and advantage, by 
their combined strength." (Law of Nations, B. 1, ch. 1,a 1.) 

CICERO gives substant,ially the same definition. (De Rep., 1,2 25.) 
TULLY says: "Multitude juris consensu, et utilitatis communione sociata." 
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ence, it is a body corporate, having an individual mill, 
purpose and power, by which oi~ly it can be known in 
its volitions, purposes and actions.' 

5 60. Nations, as sovereign states, are bodies corpo- 
rate, free and independent, living together as equal 
members of the universal national family, having no 
superior except nature and God, under whom they exist 
and by whose lams they ~uust  be governed to perpetuate 
that existence. Hence, they are to be considered as so 
many persons living together in a state of nature, free 
and unrestrained, except so far as governed by the end . 
for which they mere created, under the laws of nature 
thereto applicable. 

1 Two things are essential to the formation of a sovereign state. (1.) I t  is 
necessary to unite permanently the wills of all the members of the society in 
such a manner, that from that time forward they should never desire but one 
and the same thing, in whatever relates to the end and purpose of society. (2.) 
To establish a supremeauthority, supported by the strength of the whole body, 
by which to enforce obedience to all rules and regulations of the state estab- 
lished by the public authority. This union of the will and power of sodety 
constitutes the body corporate and politic thereof, and without which civil 
society could not exist. This union of wills in the body corporate is by the 
expressed or implied agreement of every one in society, by which he under- 
takes to submit his private judgment and will in all matters pertaining to the 
public interest, to the determination of those intrusted with the execution 
of the public authority; and to yield himself to obey, and to give his power to 
the government to compel others to obey, whatever in that respect the public 
authority constitutionally requires. (See Burlamaqui's Prin. of Polit. Law, 
ch. 4. $$ 4. et seq.) 

This union of strength, which produces the sovereign power of the state, 
is not formed by each man communicating his physical strength to the corpo- 
rate body so as to remain utterly weak and impotent himself; but by an  
engagement by which all in general and each in particular oblige themselves 
to use their strength for the public only in the manner prescribed by the pub- 
lic authority. By this union each memher of society is under the protection 
of the power of the whole society united. This multiplication of strength in 
the body politic resembles that of each member of the human body. Take 
them asunder and they are powerless; unite them and their strength 
increases, until together they form a robust and powerful organism. or human 
body. (See also, Burlamaqui, supra.) 

Nations being composed of men naturally free and independent and who, 
before the establishment of civil societies, lived together in a state of nature, 
are to be considered as so many free persons, living together in a state of 
nature. (Vattel, B. 1, ch. 1, $4.) All men are subject to  the laws of nature, and 
as their union in civil society cannot have exempted them from their obliga- 
tion to observe those laws, since by that nnion they do not cease to be men, 
the entire nation-whose common will is but the result of the united wills of 
the citizens-remains subject to the laws of nature and is bound to respect 
them in all her proceedings; and since rights have their basis i n  needs, the 
nation possesses also the same rights which nature has conferred upon men, 
in order to enable them to perform their duties. (See Vattel, B. 1, oh. 1,#5.) 
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5 61. Since nations, as civil institutions, are an out- 
birth from the social necessities of men, there are certain 
laws having their basis in such necessities, which are 
fimdamental to the existence and security of nations. 
These laws are the laws of nature as applicable to the~n. 
They are necessarily immutable, being foril~detl ou the 
natnre of man and his relation to his fellows as mern- 
bers of society. Therefore, to constitute, maintain and 
perpetnate swh  society as an organized, orderly 
and healthy body, these laws must be observed and 
enforced. They constitute the necessary laws of 
nations? 

$j 62. The universal society of the human race being 
an institution of nature, that is, a necessary conse- 
quence of the nature of man, all men iu every station 
are bonnd to cultivate it and discharge its duties. They 
cannot liberate themselves from the obligation by any 
convention or private association. When, therefore, 
they unite in civil society for the purpose of forming a 
separate state or nation, they still remain bound to the 
performance of their duties toward the rest of mankind. 
Hence civil societies, thus constituted of persons owing 
these moral dnties, become moral persons, possessed of 
an understanding, a volition and strength, and are 
under the like obligations to other nations, as men are 
to other rnenm2 

63. The object of the establishment of civil societies 
among men being to enable each member to attain that 

1 Vattel, Prelim. $7. 
"There are things just in themselves and allowable by the necessary law of 

nations, on which states may mutually agree with each other, and which they 
may consecrate and enforce by their manners and customs. There are others 
of an indifferent nature, respecting which it rests in  the option of nations to 
make in their treaties whatever agreements they please, or to introduce what- 
ever customs or prwtices they think proper. But every treaty, every custom 
which contravenes the injunctions and prohibitions of the necessary law of 
nations, is unlawful. * * * Nations being free and independent, though the 
qondupt of one of them be illegal and condemnable by the laws of the con- 
science, the others are bound to acquiesce in i t  where it does not infringe upon 
their perfect rights. The liberty of that nation could not remain entire if 
others were to arrogate to themselves tqe right of inspecting and regulating 
her actions." (Vattel, Qen. Prin., t 9.) 

r See Vattel, Prelim., 2 11. 
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perfection of individuality and character for which he 
was created; and the government being bound to do 
everything in it's power to accomplish the object for 
which i t  mas instituted, it follows as a fundamental law 
of nations, that, in their conduct in respect to each 
other, each is bound to do everything in its power, con- 
sistent with its duties to itself and its subjects, to 
contribute to the perfection and consequent happiness 
of other nations? 

5 64. As a consequence of the freedom and independ- 
ence of nations, each is entitled to the enjoyment of 
that perfect liberty she inherited from nature; and, 
hence, it is, also, a fundamental law of national exist- 
ence, that, in respect to all matters depending upon 
judgment, or conscience, as to what she may or may 

. not do, it must rest solely with herself to determine. 
This is a fuudarueutal lam, because a nation cannot 
exist, and perform its duties in executing the public 
authority, without this absolute right to examine and 
determine such que~tions.~ 

1 The duties a nation owes to itself are, unquestionably, paramount to those 
it owes to other nations. When, therefore, she cannot contribute to the wel- 
fare of another nation without doing an essential injury to herself, her obliga- 
tion, in that respect, ceases, because she is then under a disability to perform 
the office in question. (Vattel, Prelim., 8 14.) 

The golden rule is as applicable to nations as to individuals: "Whatsoever 
ye would that men should do unto you, do ye even so to them;" and as i t  is 
according to the nature of men, that kindness and good office should, in turn, 
beget kindness and good office! and that unkindness should beget unkindness, 
God has made it for the interests of individuals and nations to do each other 
all the good possible. Says XENOPHON: "If we see a man who is uniformly 
eager to pursue his own private advantage without regard to the rules of honor 
or the duties of friendship, why should we, in any emergency, think of sparing 
him?" 

3 Whatever is fundamentally essential to the existence and security of 
nations. is conferred by natural law, which may be denominated a funda- 
mental law, or a necessarv law of nations. 

The rights of nations, incident to their sovereignty and equality, are not 
unlike those natural rights incident to individuals, as equals, in their individ- 
ual sovereignty. In matters of duty and conscience, or of judicial determina- 
tion, individuals have a right to examine and determine all questions for 
themselves, being answerable only for an abuse of such liberty. We cannot 
constrain a person to perform a particular act or service for us except when 
there is a legal obligation by which he is bound to perform for us the particular 
thing or service, independent of t,he determination of his conscience or judg- 
ment. When one has a right to d o n r  not to do a particular thing, or has e 
discretionary duty to perform, his cbligation is said to be imperfect, because 



$ 65. That necessity which requires the institution of 
nations, and the establishment of civil governments, 
requires, also, that they shall be maintained and pre- 
served. Therefore, all sovereign states have a perfect 
right to those things which, by the lams of nature, are 
necessary for their security and preservation.' 

$ 66. All nations being equally sovereign and inde- 
pendent in their intercourse with each other, each is 
bound to respect the other as possessing the same pre- 
rogatives, as entitled to the same rights, and bound to 
the same duties as itself. Hence, the golden rule appli- 
cable to individuals, requiring them to do unto others 
as they would that others should do unto them, is like- 
wise applicable unto nations requiring the same conduct 
between them. 

$j 6'7. Nations being sovereign and independent, have 
perfect authority to enter into treaty stipulations with 
each other, by which they can bind t'hemselves to do or 

there is no authority to compel his determination or action. But where he 
may be compelled to perform the act, whether he will or no, his obligation is 
said to be perfect. 

Says VATTEL: The perfect right is that which is accompanied by the right 
of compelling those who refuse, to fulfill the corresponding obligation. The 
imperfect right is unaccompanied by that right of compulsion -it gives him only 
the right to ask." (Prelim., 3 17.) For where one is subject to compulsion in 
respect to his action, he is no longer free i n  that respect. 

Also, as a necessary consequence of the civil equality of nations, whatever, 
in principle, is lawful for one nation, is lawful for another ; and whatever, i n  
principle, is unjustiflable in one, is also, in the other. Each, alike, is mistress 
of her own actions so long as they do not affect the perfect rights of other 
nations. (See Vattel, Prelim. 3 19.) 

1 It, therefore, follgws that all nations havea right to resort to forcible means 
for the purpose of repressing any particular nation, which openly violates the 
Jaws of society, and thereby endanger the security and stability of nations. 

"The laws of natural society are of such importance to the safety of states, 
that, if the custom of trampling them under foot once prevailed, no nation 
could flatter hereelf with the hope of preserving her national existence, and 
enjoying domestic tranquillity, Bc. All nations have, therefore, the right to 
resort to forcible means for the purpose of repressing any one particular nation 
who openly violates the laws of society which nature has established between 
them, or who directly attacks the welfare and safety of that society.'' (Vattel, 
Prelim., p 22.) 

But, as nations are free and independent, they have no authority to interfere 
with the conduct of one another, where perfect rights are not infringed. Thus, 
though the conduct of those intrusted with the administration of public 
authority be against good conscience, i n  respect to the subjects of that author- 
ity, other nations cannot interfere without infringing the fundamental 
principle of national soveraignty and equality. 
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not to do, any pa&iculac act or thing, within the per- 
mission of natural lam, in harmony with the purposes 
of their institution, and not prohibited by their funda- 
mental law. 



@ A TREATISE ON GOVERNMENT. 

CHAPTER I. 
OF THE UNITED STATES AS A NATION. 

5 68. WHEN the people of the American colonies pro- 
mulgated their declaration of independence, i t  mas 
necessary for them to unite, that they might provide 
for their common defense, promote their general wel- 
fare, and secnre to themselves and t'heir posterity, the 
blessings of civil liberty.' That necessity mas a war- 
rant, of their authority to establish for themselves, an 

1 In the Declurntlon of American Inde cntlence is set forth the following 
catalogue of grievances, which impelled tffe Colonies to a political seDaration 
from the mothcr country : 

"The historv of the wresent King of Great Britain is a hist,orv of re~eated 
injuries and tisurpaticins, all having in direct object the establiihmeni of an  
absolute tyranny over these States. To prove this, let fact8 be submitted to a 
randid wnrlrl." 

'I He has refused to pass other laws for the pccommodation of large districts 
of people, unless those people would relinquish the right of representation in 
t ? ~  legislature ; a right inestimable to them, and formidable to tyrants only." 

He has called together le islative bodies at  laces unusual, uncomfortable 
and distant from the respos~tory of their ,publ?c records, for the sole purpos6 
of fati uin them into oomphance wlth hls measures." 

" ~ e % a s  %issolved representative houses repeatedly for opposing with manly 
f ipness  his invasion on the ri hts of the people." 

He has refused for a long t L e  after such dissolutions to cause others to 
be elected whereAy the legislative powers incapable of 'annihilation have 
returned tb the peo le at  large for their exkrcise the State remaining in the 
mean time exposeato all the dangers of invasiod. from without, and convul- 
s i y s  withih." 

He  ha^ endeavored to prevent the opulation of these States for that pur- 
pose, obstructing the laws for naturafization of foreigners; refhing to pass 
others to encourage their migration hither, and raising the conditions of new 
appropriations of lands." 

"He has obstructed the rtdministration of justice by refusing his assent to 
laws for estab1ishin- jndiciarv powers- he h i s  rnadk judges dependent on his 
will alone, for the tenure of their office& and the amount and payment of their 
m!sries." 

He has created a multitude of new offices, 8,nd sent hither swarms of 
officers, to harass our people, and eat out their substance; he has kept among 
us in times of peace, stnnding armies without the consent of our legislatures,. 
he has affected to render the military independent of, and superior to the civd 
power. he has combined with others to subject us to a jurisdiction foreign to 
our coxistitotion and unacknowledged by our laws, giving his assent to their 
acts of pretended legislation." 

6 



independent national existence ;l and being successful 
in their undertaking, they became a iiation de fucto; 
and their independence being recognized by the nations, 
they became a nation de jura. 

$69. American indepei~dence was proclaimed " in the 
name and by the authority of the good people of the 
colonies;" it mas established by their united power, 
acting under a common executive head2, and obeying a 

"For quartering large bodies of armed troops among us. for protecting them 
by a mock trial from punishment for any murders which they should corn- 
mit on the inhibitants of these States. for cutting off our trade with all parts 
of the world. for imposing taxes on us( without our consent. for depriving us 
in many cads  of the benefits of trial by jury. for transportihg us beyond sea; 
to be tried for ' retended offenses; for aboliihing the free system of English 
laws in a neigh\oring province, establishing therein an arbitrary government 
and enlarging its boundaries so as to render it at  once an example and f i t  
instrument for introducing the same absolute rule into these Colonies; for 
taking away our charters; abolishing our most valuable laws and altering 
fundamentally the forms of our government; for suspending our own legisla- 
tures and declaring themselves invested with power to legislate for us in all 
cases whatsoever." 

"He has abdicated eovernment here. hv declarine. un out of his nrotnc.t,ion 

and perfidy scarcely paralleied in the most barbarous ages, and totally 
unworthy the head of a civilized nation." 

''He has constrained our fellow-citizens. taken ca~ t ive  on the high seas. to 
bear arms against their country; to become the exebtioners of t h h  friends 
and brethren. or to fall themselves hv their hands." 

"He has excited d o n ~ e ~ i c i ~ ~ s u r r ~ t ~ ~ ~ ~ a ~ ~ o r ~ ~ s t  as, und hns endcnvored to 
bring on the inhabitants of our fronticra the mercilrss Indii~n savage, whose 
known rul5,of wurfure is un undistingui&!d tlistinctiou of ell ages, sexes and 
conalltinna - - -- - - - - - - - . 

"In every stage of these oppressions we have petitioned for redress in the 
most humble terms. Our repeated petitions have bcen answered only by 
repeated injury A prince whose character is thus marked by every actwhich 
may define a tyrant is unfit to be the ruler of a free peo le. Nor have we beeu 
wanting in our attintions to our British brethren. $e have warned them 
from time to time, of attempts by their legislature to extend an unwarrant! 
able jurisdiction over us; we have reminded them of the circumstances of our 
emigration and settlement here; we have appealed to their native justice 
and magnanimity: and we have conjured them by the ties of our commou 
kindred to disavow these usurpatio~s, which would inevitably interrupt our 
connections and correspondence. Fhey, too, have been deaf to the voice of 
justice and of consanguinity. We must, therefore, acquiescein the NECE.SSITY 
whlch denounces our se~aration. and hold them. as we hold the rest of man- 
ki?p enemies in war, in peace, Sriends." 

1 k e ,  therefore, the re resentatives of the United States of America, in 
general Congress assembled: appealing to the Supreme Jndge of the world for 
the rectitude of our intentions do in the name and by the authorily of the 
good people of these Colonies dole~knly publish And declare that these United 
States are and of right ought to be free and independent States. that they 
are absoded from all allegiance to the British C r o ~ n  and that ah  olitical 
connection between them and the state of Great ~ r l t a i n  is, and ouggt to be 
totally dissolved; and that as free and independent States, they have fuli 
power to lev war conclude peace contract alhances establish commerce and 
to do all otger a& and,things +ich independent States may of right do. 
And for the support of thls declaration with a him reliance on the protection 
of Divine Providence, we mutually piedge to each other our lives, our for- 
tunes and our sacred honor." - Declaration of American Independence. 

The obligations of protection on the part of the government and allegiance 
on the part of the subjects are mutual. If therefore, a province or body of 
people, who are exposed to imminent peEil, are utterly neglected or aban- 
doned or worse than either are wantonly oppressed by their government 
withoh ky rospect or hopevof redress or protection they become perfectl; 
free to provile for their own safety and preservatio;l in whatever manner 
they flnd most convenient, without pftying ayy regard'to those who by their 
conduct or neglect were the first to fall In thelr duty. See Vaftel g 20d; see also 
Dec. Am. Ind., as td the ri hts of a eople to throw 0.. th.eir a l~e~iance' lo  ovmrnent. 

3 On the 19th day of L n e  177! a commission for George ~ash fng ton  Tau 
made out and signed by the'President of Congress in the words following: 
"In Cbnpess. The delegates of the Unit,ed colonies of New Hampshire 

Massachusetts Bay, Rhode Island, Connecticut, New York, New Jersey, ~ e n n :  
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common legislative authority ;l it was recognized by the 
nations as the achievement of the people of all the 
Colonies ; therefore, nationality attached to them in their 
associated capacity, as one people, constituting one 
nation ; and not as thirteen peoples, constituting thirteen 
 nation^.^ 

70. The people of the American colonies becoming a 
nation de facto and dejwe, by the establishment of their 

sylrnnin Yew Castle,Rent andSussex,on Delaware, Jlnrylnnd,Vir inin, North 
~'aro1ina':;nd Suutli Curolina to (icwrgv Washington Esquire: \$e reposmg 
cnuec~al trust :md cwnndence( in  v o w  ~mtriotlsru, roiduct arid fideli'tv. do. hv 



independence, and the recognition of the same among 
the family of nations, they had sovereign authority 
to establish such a government as they deemed essential 
to the protection, security and prosperity of the Amer- 
ican people, as a nation ; hence, they had authority to 
institute a confederacy of the States, and vest in it the 
execution of the public anthority ; or to establish a 
national government of the people, making the govern- 
ments of the several States snbordinztte thereto.' 

$ T I .  Whenever t l ~ s  people insti tnte zt goveru~tlerl t to be 
intrnsted with the execn tion of the ~niblic antl~ori ty, 
the authority of such goven~~nent  must be derived from 
the people in whom sovereignty inheres; and io the 
institution and endowment of such govern~neut, the 
nation necessarily asserts its authority to create, endow 
or revoke at pleasure. Heuce, having tried the form of 
a confederated goverilrnent, and fonud it inadequate to 

. the needs of a sovereign nation, they had authority 
to lay it aside, and institute in its place, a national gov- 
ernment of the people; and to intrust it with the 
execution of such public authority as they deemed 
proper. 

$j 72. Prior to the American revolution, the citizens 
of the American Colonies did not claim to be natioual 
subjects of any other government than that of Great 
Britail~.~ Heuce, when they attempted to throw off 
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their allegiance to the British crown, they assumed to 
act in virtrie of their origiual authoritj as weu, and not 
as citizeus of a l l y  governu~eut. They repudiated t,heir 
allegiauce to, and hence their uatiouality through, the 

of "the irery essence of a law that i t  is made by-the supreme power. Sover- 
reientv and leeislature are inheed convertible terms: one cannot subsist with- 
ouf thi! other." Now in every limited government tile power of legislation is, 
or at  least mav be. limited at  the will of the nation. and therefore the leeisla- 
ture in not. m"an nhaolnte sense.sovereien. I t  in in the same sense that BTack- 

the Constitution g 207 
The Colonial ~&re'Ys that assembled in Philadelphia on the 5th of Septem- 

ber, 1774, published a declaration of the rights of the subjects of Great Britain 
in the colonies, which contained the following: "The ood people of the 
several colonies of New Hampshire, Massachusetts Ba shade Island and 
the Providence Plantations, Connecticut, New York &w Jersey, Pennsyl- 
vania, Newca~tle, Kent, and Sussex, on Delaware, ~ i r y l a n d ,  Virginla North 
Caroi~na and Houth Carolina, justly alarmed at  these arbitrary of . 
parliament and thdministration, have severally elected, constituted and 
ap ointed deputies to meet and sit in general Congress in the city of Phila- 
dekhia, in order to obhin such establishment as that their religion, laws and 
libertiev may not be subverted. Wilereupon the deputies so appointed, being 
now assembled in a full and free representation of these colonies, taking into 
their most serious consideration the best means of attaining the ends afore- 
said do in the iirst place as Englishmen their ancestors, in like cases have 
u s u h y  hone for assertingand vintlicating'their rights and liberties DECLARE 

That the inhabitants of the English colonies in North ~mer iha ,  by th6 
immutable laws of nature the principles of the English Constitution, and 
the several charters or com(pacts have tile following rights. 

'& Resolved, N. C. D. 1. That they( are entitled to life,liberty'and property ; and 
that they have never ceded to any sovereign power whatever, a right to dis- 
pose of either without their consent. 
" 12esolued, N. C. D. 2. Thibt our ancestors who first settled these colonies were 

at the time of their emigration from the mother countrv. entitled to all t h i  
rights, liberties and imrnlunities of free and natural born kubjects within the 
realm of Eneland. 

ment is a right in the people to participate in their legislative council.-and as 
the English colonists are not revresented. and from their local and other cir- 
cnmstahces cannot properly be represented in the British parliament they 
are entitle? to a free and exclusive power o# legislation in their severai pro- 
vincial legislatures, where their right of representation can alone be preserved 
in all cases of taxation and internal olity, sublect only to the negative of 
their sovereign in such manner as has Eeen heretofore used and accustomed. 
But from the necessity of the case and a regard to the mutual interests of 
both countries we cheerfully colisent to the operation of such acts of the 
British parlianient as are bona JEde restrained to the regulation of our external 
commerce for the purpose of securing the commercial advantages of the whole 
empire to the mother country and the commercial beneflts of its respective 
members; excluding every idia of taxation, internal or external, for raising 
a revenue on the subjects in America, without their consent. 

"Resolued, N .  C. D. 5. That the respective colonies are entitled to the com- 
mon law of England, and more especially, to the great and inestimable priv- 
ilege of being tried by their peers of the vicmage, according to the course of 
the law. 

, "Resolved 6. That they are entitled to the benefit of such of the English 
statut,es as ixisted a t  the time of their colonization. and which they have by 
exverience, respectively found to be applicable to tdeir several local and oiher . . 
cir'cumstances.- 

Resolved, N. C., D. 7. That these, his MaJesty's colonies, are likewise entitled 
to all the inlmunttles and privileges granted and confirmed to them by royal 
charters or secured b thew several codes of provincial laws 

' L ~ e ~ o & d  N. C .  D. That they have a right peaceably to aksemble, consider 
of their gri6vances, and petition the King; and that all prosecutions, prohib- 
itory proclamations, and commitments for the same are illegal. . 
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British crown, that they might achieve for the~nselves n 
new nationa1ity.l 

$j 73. As the people of the several Colonies mere 
united in the assertion of their independ6nce, and 
unitedly achieved it ; and as they unitedly claiined 
recognition, and were recognized as one nation ; they 
could claim and exercise ~~at iona l  authority only as 
citizens of the natibn. As citizens of a separate Colony 
or State, they had no claim to national authority, either 
from the necessity of the case, or from their individual 
achievement, or from the assent of the American 
people. Hence, neither the people of a separate Col- 
ony, nor the government thereof, had any authority to 
set up for themselves alone, a separate nationality ; or to 
exercise national prerogatives in derogation of the com- 
mon sovereignty of the American people.2 

$j '74. I n  all democratic nations, untional authority 
belongs to the people constituting the nation. This 
authority, with such limitations and restrictions as they 

"Resolved, N .  C. D. 9. That the keeping a standing army in these co:onles in 
times of peace, without the consent of the legislature of that colony in which 
such army is kept is against law. 
'' Resolved, N. F. b. 10. I t  is indispensably necessary to good government and 

rendered ensentla1 by the English Constitution, that the constituent bradches 
of the legislature be independent of each other; that therefore, the exercise of 
legislative power in t,heseveral colonies, by acouncil appomted during pleasure 
by the crown is unconstitutional, dangerous, and destructive to the freedom 
of American legislation. 

''All and each of which the aforesaid deputies, in behalf of themselves and 
their constituents, do claim, demand and Insist on as their indubltable rights 
and liberties, which cannot be legally taken from them altered or abridged 
by any power whatever, without their own consent by theh representatives in 
their several provincial legislatures." 

I "We hold these truths to be self-evident, that all men are created equal. 
that they are endowed by their Creator with certain inalienable rights ; that 
among these, are life, liberty and the pursuit of happmess; that to secure these 
rights governments are instituted among men, deriving their just powers 
from the consent of the governed. that whenever any form of government 
becomes destructive of these ends: i t  is the right of the people to alter or 
to abolish it, and to institute a new government, laying its foundation on such 
rinciples and organizing its owers in such form as to t,hem shall seem most 

Elrely to ekect their safety and[)happiness." Bet. Am. mu. 
z The highest public authority to be executed by any civil government,.is the 

authority of the nation; because it is composed of the large~t association 
of individuals for the purposes of civil government. and the public authority 
consists of the authority of all over each. Hence (a limited portion of suck 
society, as a neighborhood or district, cannot possess as high public authority 
as the whole society together, upon the principle that the whole is greater 
than any of its parts. 

By the declaration that a nation is composed of the largest association of 
individuals is not meant that all nations are composed of equal numbers 
of individuhls or that there may not be sovereign and independent nations 
composed of fkwer persons than a moiety of another nation. The authority 
of a nation does not depend upon the number of persons constitutin it. 
Nations, as individuals, may differ in wisdom, wealth and power. but h e  
individuals, they are also equal in their rights as sovereign ~ t i t e s ,  dhich 
do not depend upon considerations of that character. (See Vattel, Plelim. 
15.) By the declaration that nations are composed of the largest number of 

individuals civilly associated together is meant that e nation as a society, can 
be included in  no other civil association; that the highest bivil jurisdiction 
over any territory or eople is that of the nation. 

Again national aut%orlty extends uniformly over all the territory embraced 
within the national domain. Hence, all citizens have c ual national authority 
i n  every part of the nation. National laws, applicatle to all, are enacted, 
adjudged and executed by the same government. 
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think proper to impose, is, by them, vested in a body 
selected. or created for that purpose, that i t  may be 
executed in respect to matters pertaining to thc general 
welfare. Hence, in the United States, national author- 
ity belongs to the people as constituents of the nation, 
and not as citizens of any domestic State or territory; 
and they have sovereign authority to institute such forms 
of government, and to intrnst them with the execution of 
such public authority, aS they deem proper.' 

$ 75. The sovereign authority essential to the estab- 
lishment and maintenance of government, inheres in, 
and resides with the people ; and hence, the authority 
of governme~~t is derivative. I n  democratic republican 
countries, government is an institution of the people, 
established by them to be intrlisted with the execution 
of the pnblic authority. Hence, in such countries, gov- 
ernments derive their authority from the people; and can 
act only in  virtue of the authority intrusted to them.2 

Not unfrequently the authority of the government is confounded with the 
authority of the people instituting it. I t  should never be forgotten that gov- 
ernments are in~titutions of the people and possess no original authority. 
In the dincossion of questions connecte2with the origin of the national gov- 
ernment, a class of politicians commit this error, and are constantly talkin 
of the sovereignty of the States, from which they argue that the nationa? 
government is but a creation of the State goverpments, instituted by 
them, and not by the people of the United States. rhey seek to make the 
State governments the soarce and fountain of polltlcal sovereignty, as though 
the people, in the institution and endowment of these governmenta, had 
exhausted their own authority, by transferring it irretrievably to these State 
institutions; and from then~efort~h these State governments had authority to 
do what they pleased and the people had none except through them. If these 
State overnments h:he such absolute authority from whence did they rcceive 
i t? &t, certainly from Great Britain, while they were provincial Colonies. 
Not from the when they united to declare and achieve their common 
independence. hot  by the recognition of the nations as constituting such a n  
independent nation. As Colonies they set up no claim to national sovereignty, 
and would not have been entitled to recognition had they done so. Independ- 
ence was procla!med and achieved in the name and by the authority of "the 
people," and not m the name and by the authority of the several local govern- 
ments; and the independence achieved was recognized as ap lying to the 
united not the separate States. The State governments, a? politics? institntions 
were derived from the people, and existed and acted only by the authority o? 
the people. As such governments, they had no original sovereignty, and 
hence could act in virtue of no such author it,^. The people could use them 
in providing means to assert and maintain their independence; but could 
derive no authority from them to proclainl and establish the same, for that 
authority inhered in the people themselves, indepepdent of all governments. 

The true statement of the case is simply this: rhe  people who severally 
instituted these State overnments, and intrusted them with the execution of 
the public authority fn certain matters, wished to unite a!l,the Colonies or 
etates as one eople, to resist the aagresslons of the Br~tish crown and 
~f necessary, & establish a cornmo; independence. They did not 'resort 
to these institutions of theirs to obtain authority to form this union, o r  to pro- 
claim their independence. In this respect, they acted in virtue of them inhe- 
rent sovereignty. They used their State governments as instrnments to bring 
about the necessary union of action, a ~ d  also to furnish the means nqessmy 
for accomplishing their undertaking. rhese State governments were instltn- 
tions of their own creating, over which they had sovereign authority. 

And when they had achieved their common independence, and had become 
national, as well as State citizens, they had authority to establish for them- 
selves as a nation, such a form of government as they deemed most expedient. 
They could confederate their several governments for national purposes and 
delegate to the confederation such authority aS they thought pro er, tr&ing 
to the faith of the States; or they might institute a government of the  people, 
and vest in it the execution of all national aut,hority. 

2 "State legislatures as political bodies, however sovereign, are yet not 
sovereign over the people. So far as the people have glven power to the gen- 
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Sj 76. When the people institute a government, and 
intrust it with the execution of the public authority, 
they do not thereby divest themselves of, or in ariy 
degree' abridge, their inherent sovereigu ty. That is 
inalienable. I n  the institution of goverument, they 
merely create a body or person to be intrusted with 
the executiou of their authority, to the extent and in the 
rnanuer by them prescribed in their Constitution ; and 
when the government is so iutrusted with the execution 
of the public authority, i t  is, nevertheless, subject to 
that sovereignty that gave it existence.' 

$77. As sovereignty is the suprerne authority and 
power by which a State is governed, and inlplies the 
right of commanding in the last resort, it follows, that 
as an attribute of civil society, it can only attach to the 
people as a whole or nation ; and not to them, as a lim- 
ited portion or moiety of a nation ; fbr, as the largest 

fienate, i n  reply to Wayne : Gales and Neaton's Reg. Vol. 6, pt. 1, p. 74, 1829, 1830. 
"In Euroae. sovereientv is of feudal origin. and imaorts no more than the 

answerable to them. 
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societies of men, civilly associated, constitute nations, 
and as the highest public authority to be executed by 
civil government is the authority of the nation, it  fol- 
lows that the authority of the nation must be sovereign 
within its territorial limits ; that is, i t  caunot be subject 
to qnestion or resistance by any other lawful authority. 

fj 78. That necessity which requires the people of a 
nation to possess sovereign authority in all mt~tters per- 
taining to the general welfare, is incident to national 
existence: Hence sovereignty is a necessary attribute 
of every nation - one which inheres in the people in 
their national character. /The people of the United 
States, as a nation, possess this necessary attribute, and 
hence, have sovereign authority over all matters of 
general interest within their territorial limits. 

$79. This sovereignty pertains to  the people of the 
United States as national citizens only, aud not as citi- 
zens of any other government. There cannot be two 
separate and independent sovereignties within the same 
limits or jurisdiction ; nor can there be two distinct and 
separate sources of sovereign authority within the same 
jurisdiction. The right of commanding in the last 
resort can be possessed only by oue body of people 
inhabiting the same territory,' and can be executed 
only by those intr~lsted with the execution of snch 
authority. 

$ 80. The people of the United States, as a nation, 
have supreme authority over all matters pertaining to  
the general welfare, within the territorial limits of tho 
natiou ; and they have authority to determine lny whom, 
and in what mode the public authority shall be exe- 
cuted; what rights, duties and powers shall pertain to  

1 The characteri~t~ics of sovereignty are snch as to demonstrate the correct- 
ness of the above. Sovereignty necessarilv inheres in the people of a nation, 
to be used for the establishment and maintenance of public order and security 
and for the protection of private right,s. And being the right. of commandin; 
in the last resort in all matters pertaining to the public weal, certain charac- 
teristics must inevitably attend upon it. 

1. The flrst characteristic of sovereignty is that it is a supveme and independ- 
entpower-one which judges and determinis in the last resort of whatever i.: 
susceptible of human direction relating to the welfare and advantngr of 
society, and can wknowledge nd superior on earth. Whatever it o rh ips  ill 
the plenitude of its power cannot be reversed by any other 1ium:m w111 as 
superior to it. Since humin power cannot be increased to infinity theremust 
necessarily be a limit, beyond which there is no superior authbrity. And 
whatever the form of government, therc must inevitably be a supreme tri- 
bunal beyond which there can be no appeal 

2.  second characteristic of sovereignty is that it is not accountable for tho 
exercise of its authority nor liable to puni$hment. for it has no superior. 
Hence it is manifestly a (parent that sovereignty beldn s to the people in their 
highesi civil charactdr &one, and not to any person or fody having only deri- 
vative authority; that while go-rernments exercise sovereign authority, it is 
the sovereign nuthorit,~ of the people and no; of the government as the mere 
inbtitution of the peop'le. See ~ u r l a d a ~ u i ' s  Prin. Pol. Law, ch. 7, @ 1-5. 

7 
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the national government, and what to the governments 
of the States.' 

,$ Sl.  The sovereign authority essential to the estab- 
lishment and maintenance of a national government 
inheriug in, and remaining mitb, the people of t'he 
United States, they are authorized to establish a 
national government in such form, and vest in it such 
powers in respect to the general welfare, as they deem 
proper.2 Aud they, also, have authority to establish 
State governments, and vest in them the exebution of 
such public authority as they deem expedient; and, in 
virtile of the same sovereignty, they can enlarge or re- 
strict the limits of State or national authority a t  
p leas~re .~  

,$ 82. Sovereignty, as an attribute of the people of the 
United States as a nation, excludes the like sovereignty 



of the people of a single State, as State citizens merely. 
Hence, the authority of a citizen as a constituent of the 
nation, is superior to his adthority as a constituent of a 
mere State or territory. Hence, also, when the nation 
assumes to confer upon the national government exclu- 
sive authority over any particular class of subjects, the 
people of a particnlar State hare no legal power to 
question or deny such graut, though it encroach upon 
what before belonged to their peculiar jurisdiction.' 

$j 83. I n  the United States, the people of a particular 
territory have no authority to vest themselves with the 
rights, powers and prerogatives of a State; nor can 
they lawfully exercise any public authority, except 
under the enabling power conferred by the natiou. 
They can draft the frame-work of a government, and 
the form of a constitution ; and can ask to be endowed 
with authority to govern themselves in all matters local 
and domestic. But they can give to their constitution 
uo authority, and to their government no life or power. 
That must come from those in ~ 7 1 0 m  sovereiglzty rusicles.2 

$j 84. The national and State governments are insti- 
tutions of the people, and each derives its existence and 
authority from the same source. Hence, they are 
instituted in such form, clothed with such powers, and 
subject to such limitations, as the people of the nation 
in their sovereignty o rdah3  

1 This likewise is, a corollary flowing from the propositions that sovereignty 
is an essential attribute of nationality ($77 ante); and that there cannot exist 
a t  the same time, and within the same limits or jurisdiction, two separate and 
distinct sovereignties or sources of sovereign authority. ($79 ante.) Hence,, if 
the people of the Unlted States as a nation are sovereign and can exerclse 
sovereign authority throughout the territdrial limits of the United States 
they have the authority to determine in what body or bodies, the executio; 
of the ublic authority shall be vested. and from them as a nation must come 
the an&ority to exercise the functiohs of government within tAe national 
limits, Practically in the institution of local or State governments this doc- 
trine is observed. +he eo le of a territory within the United states' however 
numerous, cannot clotRe themselves with the authority of self-go$ernment 
even in local and domestic matters They are obli ed to obtain the consent 
of the nation throu h the national ie islature, whit% so to speak becomes a n  
act of political en7ranchisement. $his will be fufly considerGd when the 
origin' nature and authority of the States within the Union come under con- 
sideration. 

9 According to the Constitution of the United States, the territories are to be 
under the regulation and control of Congress- and no new State can be formed 
or admitted except by the authority of Cong;ess as expressing the legislative 
will of the nation in respect thereto and beside; the United States or nation 
are to determine the fomn of the state governme& and to guarantee that i t  
shall be republican. (See 3 and 4 of the 4th ~ r t :  of Const. U. S.) But this 
subject will be fully consigred when the State governments come under con- 
sideration. 

3 See Webster's reply to ROBERT Y HAYNE in  the United States Senate, 
Jan. 27,1830, where this proposition is k l ly  dischssed. See Appendix.) 

The truth of this proposition in respect to the genera\ overnment is appar- 
cnt from the manner i n  which the government was estatlished, the ,object of 
its institution, and the subject ,matters of its jurisdiction and admlnistration. 
The preamble of the qmstitution of the United States recltes it as an ordi- 
nance of the people. We !he ~eop le  of the United States * * * do ordain 
and establish this Constitution. I t  was framed by dele ates from the several 
States then existing ; i t  was submitted to the people of t t e  States to be ratifled 
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,$ 85. State gorer~ments  being instituted by, and 
deriving their authority from, the ~lstion, they are 
invested with the same a11 thority over matters within 
their jnrisclrction, as the national government, over 
matters within its jurisdiction, to wit : the al~thority of 
the nation. Hence, the ar~thority e~ercised by t l ~ e  State 
over matters within its jnristliction, is sovereign and 
absolute ; they are commissioned to execute the mill of 
the nation ill respect to public interests of a local aud 
domestic character.' 

,$ 86. The ~lational and State governments heing insti- 
tutions of the nation, and anleuable to its anthority, 
hold the authority with which they are intrnsted, at the 
pleasure of the  atio ion. As in their origin, the people 
determined tlle exteut and limitation of the authority 
to be intrusted to each, so, in their coutinuailce, they 
are subject to the supervision a d  control of the same 
supreme antl~ority.~ 

$ 87. Neither the national nor the State governments, 
as political institntio~~s, ;ire constitnent elements of the 
Uuio~l. They are each instit~itio~~s of the nation -cor- 
porate instruine~r ts, created by it, to execute its anthority 
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within their respective jurisdictions. They cannot be 
considered constituent elenzents of the nation, since they 
mere instituted by it, to be intrmted with the execution 
of its authority.' 

$88. Since the national and State governments derive 
their existence and authority from the NATIONAL WILL, 
and are not constituent elements of the Union, national 
existence, sovereign t,y and integrity depend not upon 
the continuance of these governments. The institution 
of a State goverrlment within the Union adds notl~ing 
to the sovereignty or atlu~inistrative anthority of the 
nation. HencE, the dissolution of such a government 
can take nothing therefrom. 

CHAPTER 11. 

OF THE UNITED STATES AS A GOVERXMENT. 

$j 89. THE United States as a civil government, mas 
instituted by the people, who constitute the United 
States as a nation. As a government of t l ~ e  people, it 
was institntetl by them in order to fi)rm a more perfect 
union ; to establish justice ; to insure domestic tran 
quillity ; to pro~ide for the comluon defense ; to promote 
the ger~eral welfare, a r ~ l  to secure the blessings of liberty 
to thel~lselves and their poster it^.^ 

1 A constitnent element of a body is that which is essential to. its exist 
ence as a component art thereof. Hence, if the people of the Unlted States 
were a nation prior to tRe institution of the general government by them, then 
such government cannot be a constituent element or component part of the 
nation. So of the State governments. The polltical existence of each State 
in the Union is not a c6moonent part of tlie nation. because the na,tional 
unity is the same whether there ar6 few or many States. When the govern- 
ment was instituted there were thirteen of these local inntit~ltions. since 
which there have been created twenty-three more. yet the-netion hks not 
been changed in its existence or political characte'r. Its authorit,y remains 
unchanged. I t  is the same nation, and will continue the same, should the 
number of States be increased indefinitely., Now, it is most manifest that the 
nation does not depend upon the institutlou of these local governments for 
Its existence or authority. Those which were in existence at  the time of the 
adoption of the national constitution, continned by the permission of the 
people as a nation; and they possess such governmental authority as remained 
to them after the nation had ordained what should belong to the eneral 
gpvernment. Those twenty-three States or local governments whit% have 
alnce been instituted, have taken their charter to govern, from the nation- 
h e y e  are jnstitntions of the nation. 

I We the p~ople  of the United States in order to form a more perfect union, 
establisl; justice insure domestic tranqJillity provide for thecommon defense 
promote the getlkral welfare and secure the'blessings of liberty to ourselve; 
and ourposterity, DO ORDA& AND ESTABTJSII this Constitution of the United 
States o America." Preamble to the Conslitution of the United States, 

The draft of this Constitution was prepared by delegates from all the States 
who were appomted for that purpose by their several legislatures on th6 
recommendat~on of Congress, dated Feb. 21 1787. A part of these depbties, or 
delegates met in convention at  the State house, in Philadelphia, on the 14th 
day of d a y ,  17Ri, and adjourned, from time to tlme, until a quorum appeared 
on the 25th of May. They continued in session until the 17th of ~ e ~ t e m b e ;  
following, when, having perfected the draft of the Constitution, they signed it, 
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$ 90. By government is here meant, that body cor- 
porate to which the people have committed the exercise 
of their anchority over matters pertaining to their 
general welfare as a nation. I t  is a corporation of offi- 
ces, to which are attached rights, dut,ies and powers 
deemed essential to, and given for the purpose of form- 
ing a more perfect. union, establishing justice, securing 
domestic tranquillity, providing for the common defense, 
promoting t,he general welfare, and securing to them- 
selves and their posterity the blessings of civil liberty. 

5 91. The body of this government is distinct from 
the body of the nation. I t  was instituted for the sole 
purpose of being intrusted with the exercise of 
natjional power and authority in a,ll matters committed 
to its jurisdiction. Hence, t,he existence of the nation 
is independent of any particular fomz  of government 
instituted by it, or of auy degree of aut'hority intrusted 
to its execution. 

and reported the same to Congress. On the 28th of Se tember, 1787, Congress 
unanimously resolved to transmit the report &c t,o tRe several legislatures, 
to be submitted to a convention of delegates io bkt chosen in each State by the 
peo le thereof, i n  conformity to the resolves of the convention. (See Appen- 
dix.? The several States proceeded to provide for the calling of these conven- 
tions of delegates to be chosen by the people for the purposes expressed in the 
resolutions accodpanying the draft (see Appendix); and such roceedings were 
had, that conventions to ratify the Constitution were held fn all the several 
States, and the Constitution was ratified, and ordained, by each of these con- 
ventions, or deputies of the people, in the name, and by the authority of, the 
people themselves. (See Appendix.) 

The citizens of the nation were also citizens of the several States, and were 
as directly connected with, and interested in, the general government, as in 
their respective State governments. The proposition was to institute a general 
government for national purposes only. leaving the State governments to 
admiuister only in local and domestic 'matters. And the people were alike 
citizens of both governments and had the like authorit over each. Citizen 
A, of the State, asked citize; A, of the nation bein tge same individual 
whether, in his oplnlon, the general welfare reqkred &hat the interests of t,h6 
peo ,le as a nation should be provided for and secured by a eneral govevnment 
of the lpeople or &etaher it should be committed to the xiverse wills and 
interests of t h e e n  independent local governments. After an experience of about 
thirteen years trusting to these local governments to provide for {he common 
defense, and io promote the general welfare, the unanimous opinion of the 
people was given in favor of the establishment of a general or national overn- 
ment, and they ordained and established the national cbnstitution k r  that 

Feb. 16, 1833. 
The people of the United States as a nation declared and achieved their 

common independence, and were kecognized aka nation befqre they estab- 
lished their government. They attempted to make use of the governments of 
the States as an  instrument by which to administer in matters pertainin to 
the general welfare and articies of confederation were entered into for &at 
purpose. (See ~ r t i d l e s  of Confederation in Appendix.) These articles were 
drawn np and agreed to during the pr'ogress of the revolution (Nov. 15 1777) 
and thouqh declared to be perpetual they were evidently only suited to t h i  
then exisGng revolutionary state of dings. The principal powers had respect 
to the operations of war, and would be dormant in times ~f eaoe. Says Judgs 1 
STORY, in his Comme?tarles on the Cqnst~tytlon, 3 245, &ey, the Congress, 
were Indeed clothed wlth authority ot sendmg and receiving embassadors, 

i 

of entering into treaties and alliances of a pointing courts for the trial of 
piracies and felonies on the high seas. oi  regu?ating the public coin. of fixing 

I 
the standard of weights and measure;; of regulating trade with thd Indians; 

1 
3 
,s 
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$92. This civil government was instituted by the peoplc 
for no other purposes, and i t  is intrusted with the escr- 
cise of no other rights, duties or powers, than arc eii~l- 
merated or implied in the Constitutiou of the Ul~itetl 
States. Hence, as a governmeat, or body corporate, it 
has no original or inherent sovereignt'y per se.' I t  is n 
mere instrument or agency of the nation, by ineans of 
which the people are enabled to exercise their authority 
and powers over matters within the jurisdiction of the 
general go~ernment .~ 

5 93. As the authority of this government is derived 
from the people, and is held by it in trust for the par- 
ticular purposes specified in the constitution, should it 
assume to exercise authority over subjects not within 
its expressed or implied jurisdiction, or in a manner 
other than that directed or recognized by the constitu- 
tion, such proceedings mould be without authority, and 

enforce an? law. to secure &ny right,. to regulate any trade, or even the ~ o o r  
~ g a t i v e  of commanding meansto pay itiown ministers at& foreign court. 

hey could contract debts but they were without the means of discharging 
them. They could pledge the public faith, but they were incapable of redeem- 
ing it. They could enter into treaties, but every State in the Union might 
disobey them with impunity. They could contract alliances, but they could 
not command men or money to give them vigor. In  short all powers which 
did not execute themselves were a t  the mercy of the states, and mlght be 
trampled upon at  will with ihpunity." 

Says a writer in the American Museum (1786, p. 270): " By this political com- 
pact-the articles of confederation-the Umted States, in Congress, have 
exclusive ower for the following purposes without being aMe to execute one 
of them. &ev may make and conclude trehies, but can only recommend the 
observa&e of them. They may appoint embassadors, but cannot defray even 
the expenses of their tables They may borrow money in their own name 
on the faith of the Union, b i t  cannot pay a dollar. They may coin money, but 
they cannot purchase an ounce of bulllon. They may make war and deter- 
mine what number of troops are necessary, hut cannot raise a sidgle soldier. 
In short, they may declare everything, but do nothing." See also Mr. Jay's 
Letter, addressed to the people of New York, ?7R7 3 Am. Mus pp 554 550 

During all this time the eople of the United ~ t a t e s  were a Gatibn ;'and as a 
nation, had authority to Lstitute a government, and clothe i t  with plenary 
Dowers: but. until the adowtion of the national constitution. they had failed . - 
to do so. ' 

1 This branch of the proposition cannot be made more npparent by discus- 
sion. When a corporate body is c8re:lttd frj1.a partit-ul:w pnrjmse,and is clothed 
with powers only to ~nuble  it to acron~plish the pul.posc of i t s  creation, i t  can 
have no original autl~ority of its own u~lclcrived fro111 the authority creating 
and endowing it. 

2 In democratic countries governments are instituted for their use to the 
people and not for their bedefit to the corporation called government They 
are indrusted with theexercise of the public authorky for the benefit of'society 
and the members thereof. not for the glory and advintage of those intrusteci 
with the administration df the public authority. $he general government was 
instituted by the eople to administer in rqs ect to matters pertaining to their , 
welfare as a whore, or nation ; because, witgout such an  agency, the general 
welfare could not be promoted. (See Appendix.) 

3 I t  isuniversally admitted that the government of the United States is one of 
delegated powers only, and that it can exercise no power not expressly 
granted, or necessarily implied. That the Constitution is the fundamental law 
of its institution, and that in i t  we are to look for the grant of any authority 
or power i t  can exercise. 
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$ 94. This government has no other authority than 
the ai~thority of the nation, as expressed or implied in 
the constitntion. Hence, having no authority of its 
own, distinct from that  of the people, when it acts 
within the sphere of its constitutional powers, it 
exercises the supreme and sovereign authority of the 
natio11.l 

$$ 05. When the people of the United States, as a 
nation, ordained this constitution, they thereby iasti- 
tuted the gelieral governn~ent, aud endowed it with the 
rights, enjoitietl 11po11 it the duties, autl iutrr~sted i t  with 
the exercise of the powers specified in  the constitution. 
Hence, in the exercise of the riglitu, duties and po\vers 
thus conferred and enjoined, the govern men t acts, in 
the name aucl by the authority of the nation, aud not 
otherwise. 

$J 06. I t  was the manifest intention of the people of 
the United States, when they instituted the general 
gorernme~l t, to make i t  natio~ial in character, a d  per- 
nzunent in d ~ r a t i o n . ~  Hence, the duties eujoined upon, 

1 When the authority of the government is spoken of, i t  should be remem- 
bered that the authority is  that of the people instituting the government and 
intrusting i t  with the exercise thereof in  the manner prescribed for their 
common benefit. A common error prevails in  this respect coAfounding 
tile government instituted with the people or nation institutiniit.  I n  speak- 
ing of the overnment some use the term i n  the sense of the nation. others 
use i t  i n  t%e true sen& and speak of its authority as being limited by tho 
terms of the grant and' held in  trust for the common benefit of,!hose insti- 
tuting the governmhnt. By this indiscriminate use of the term the govevn- 
ment," some ascribe to i t  too much authority, by confoundin; i t  with the 
nation. others ascribe to the nation too little authority by confoundin i t  
with tde government. If in  the discussion of these questiohs, all are agree$ as 
to  the fundamental principles, and as to the meaning of terms to be used, and 
then use understandingly the same terms in making the a p  lication of those 
principles, there will be little opportunity for differing in  t h  conclusions. 
fhns, suppose all agree to the principle that the people as a whole, are the sove- 
reigns; and that the authority to govern must come from thern. That they 
institute a government for the purpose of intrusting i t  with the execution of 
such public :~uthorit,y as  they deem necessary for accomplishing certain specl- 
fled purposes. Hence, the government in  soch case, is an institution of the 
people, deriving its authority from them, to be exercised for their common 
welfare. over the subiects. and in  the manner orescribed. Aereelneuaon t>hese 
nrinciaies. and makine uw of t,erms which a& nnderstood d ike .  theie will be . ~ - - -  ~ - -  ~ ~ ~~ 

little r;ppoi.t,unity of a f  iving a t  diffbrent conclusions. 
2 "If it, had been the design of the framers of the Constitution, or of the 

people who ratified it, to consider i t  a mere compact resting on treaty sti ula- 
tions i t  is tlifficnlt to conceive that the appropridte terms should not %aye 
beon'found in it. The United States were no strangers to compactsof thls 
nature. * * * The only places where the term confideration or-con~pact are 
found in  the Constitution, apply to subjects of a n  entirely direrent nature, 
and innnifestlv in cont r~dis t in~t ion  t,o Con,sti/utio.n. Thus. in  the 10th section 
of the 1st articlq., i: is declared : No State shall enter into'any treaty, alliance, 
or confederalion. No S1.ate shnll, without the consent of Congress, enter intq 
any  agreement or compact with another St,ate or with a foreign power. 
Again in  the sixth article i t  is declared ~ t h k t  all debts contracted, and 
engag&nents entered into before the adoption of this Constitut~on shall beas 
valid against the United s h e s  under this Constitution ~s under thk confedera- 
tion.' Again, in  the tenth amendment it is derlareil that the powers not 
delegated by the Constitution, nor prohibited by i t  to the States, are reserved 
to the States respectively or to the people A contract can in  no just sense 
b$,called a delegation of bowers." Ntoyy o n  the Constitution 2 363. 

But that which would seem conclusive on the subject is the very language 
of the Constitution itself, declaring i t  to be a supreme fundamental law, and  
;o be of judicial obligl~tion and recognition in the administration of ustice. 
This Constitution,' says the sixth article, land the laws of the united states 
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and t'he powers intrusted to, the general government, 
are adapted to, and sufficient for, that purp0se.l 

$j 97. When the people of the nation ordained and 
established the Constitution of the United States, they 
thereby instituted a national government, amenable 
only to themselves as a nation ; and they clothed it 
with authority and power sufficient for national pur- 
pose~ .~  And by the same ordinance they deuied to the 
State governments the right to exercise authority over 
national subjects, or over any other, except within their 
own Statte l i~ l i t s .~  

$ 98. The people of the United States, in whom, as a 
nation, sovereignty inheres, when they instituted the 
national govern meut, and conferred upon it j ~risdict~ion 
aud authority over matters pertainiug to the nation as 

which shall be made in  pursuance thereof and all treaties made orwhich shall 
be made under the authority of the ~ n i t g d  States shall be the supreme law of 
the land and the judges in' every State shall be bound thereby anythin i n  
the Cons'titution or laws of any State to the contrary notwithstkIing. '  f f , i t  
is the supreme 1:hw how can the people of any  State, either by any form of lts 
own Const,itntion dr laws, or other proceedings, repeal, or abrogate, or suspend 
it': " Idcnz, & 354. 

But if the language of the Constitution were less explicit and irresistible 
no othe(r inference could be correctly deduced from a view of the nature and 
objects of the instrument. The design is to establish a form of government. 
This of it,sclf importslegal obligation permanence and uncontrollability by 
any 'but the ;uthorities authorized to alter or abdlish it. The object was to 
xecure the blessings of liberty to the people and their posterity. The avowed 
intentionwas to supersede the old Confederation, and substitute i n  its place a 
new form of government." Idenz, 2 %5. 

I n  the several conventions of delegates chosen by the people of the several 
States to ratify or reject this Constitution i t  was the understanding of all par- 
ties that. it  was not a eonfederalion of the ktates, but a government of individuals 
that was to be instituted by the nation if the Constitution was ratified. ~ h 6  
opponents, onmany occasions,pressed the objection, that i t  was a consolidated 
government and contrasted ~t with the Confederation The advocates did 
not deny t h i t  its design was to estilhlish a national go;ernment as  contra- 
distinguished from a mere league or treaty, or confederation. 8 t h  on Gbmt., 
$8 356 10 860, rrnd notes. 3 Ell. Deb., b2, 21, 28. 

1 See chapter on the Constitution of tho United States post. 
2 I n  Gibbons v. Ogden (9 Wheat. Rep., 187), the ~ u p r e n i e  Court of the United 

States held this languagc: As preliminary t o  t,he very able discussion of the 
Constitution which we have had from the bar and as having some influence 
on its Constitution reference has been made tb the political situation of those 
States, anterior to its formation. I t  has been said that they were sovereign 
were completely independent, and were connected with each other only by a: 
league. This is true. But when these allied sovereigns converted their l e a p  
into a GovERmmw when tiley converted their congress ofenaha.wadoru, deputeg 
to deliberate on their common concerns and to recommend measures of gen- 
eral utility into a LEGISLATURE empobered to enact laws on the most inter- 
esting suhjkcts the whole charadter in  which the States appear underwent a, 
change the extknt of which must be determined by a fair constkction of the 
i n s t r u r k t  hv which t,he c h h g e  was effected.': 

3 Art. 1, 2 10;of the Constitutibn of the United States provides as  follows: 
"No State sh:tll enter into any treaty alliance or confederation grant letters 
of marquc,and reprisal. coin money. emit bilis of credit; makganything but  
gold and s~ lvcr  coln a t;?nder in pa.yment of debts; pass any bill of attainder 
ez msl facto law, or impairing the obligation of contracts, or grant any  title o i  
nohi ty . "  

"No State shall without the consent of t,he Congress lay any imposts or 
duties on import: or exports except what may be absoiutely decessery for 
executing its inspection laws; and the net prodnce of all duties and imposts 
laid by any State on imports or exports shill1 be for the use of the treasury or 
the United States; and nll such laws s h l  be subject to the revision and con- 
trol of Congress. No State shall, without the consent of Congress lay any  
duty of tonnage. keep troops, or ships of war, in time of peace, ente;into any  
agrkement or cokpact with another State, or w ~ t h  a foreign power, or en age 
i n  war unless actually invaded or in such imminent danger as will not  a fmi t  
of d e ~ d ~ . ~ ?  (See post - chapter oh State Governments.) 

8 
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such, ordained that the residue of governmental 
authority and power should be exercised by tthe people 
of the several States, through the ageucy of State gov- 
ernments; which residue of authority had respect only 
to matters local and domestic, and was to be exercised 
within the limits of the State, and in such a manner as 
not to interfere with the jurisdiction of the national gov- 
ernment, or to trench upon the rights of national citizens 
as such.' 

$ 99. The authority which instituted the national 
government was sovereign to determine what ttsubjects 
should be committed to the jurisdiction of the general 
government, and what should remain under State juris- 
diction. Hence, whatever of authority remains with 
the citizens of the States to be exercised by the State 
governments, remains by the mill of the nation ; aud is 
still subject to national controL2 

CHAPTER 111. 

OF THE GOVERNMENT OF THE UNITED STATES. 

$100. THE government of the United States is a body 
corporate and politic, created by the people of the natiou 
to be intrusted with the exercise of their authority ovec 
matters committed by them to its jurisdiction. I t  con- 
sists of ofices to which are attached rights, duties and 
powers to be possessed and exercised by the respective 

1 "State legislatures, as political bodies, however sovereign, are yet not sov- 
ereign over the people. So far as the people have given power to the general 
government, so far the grant is unquestionably good; and the overnment 

olds of the people, and not of the State governments. We are a71 agents of 
the same supreme power --the people. The general government and the State 
lpvernments derive their authority from the same source Neither can in 
relation to the other, be called primary tpough one is definite and restricded 
and the other general and residuary.' Phe national government possesseA 
those powers which i t  can be shown the people have conferred on it and no 
more. All the rest belongs to the State governments or to the peopie them- 
selves." Daniel Webster in United States Senate, Jan. 27,1830, in reply to 
Hayne on Foot's resolutions. 

3 When the people said ,,': we ordain and establish this Constitution for the 
United States of ~mer ica :  i t  was the voice of absolute sovereignty asserting 
its authority to ordain and establish government over all subjects pertaining 
to the general welrhre, whether of &, national or local character. I t  was the 
asseftion of that sovereignty which is indivisible in its existen&, and yhich 
presides over every authorized jurisdiction, whether State or national. I t  is 
a gross error to confound the exercise of sovereign powers, with sovereignty 
itself or the delegation of such powers with the surrender of them. A sov- 
ereigl; may delegate his owers to be hxercised by as many agents as he may 
think proper, under sue% conditions and with such limitations as he may 
impose. but to surrender any portion of his soverei nty to another is to anni- 
hilate the whole. Soverei nty is in its nature indfvisible " Calhoun on the 
Force Bill in the United itates Senate, Feb. 15,1853. ~ a l &  & Seaton's Cong. 
Debates, vol. 9, pt. 1, p. 537. 

See also 8 81 and note, ante, 
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incumbents, in the manner and for the purposes ordained 
by the people. 

$j 101. The rights possessed, the duties enjoined, and 
the powers conferred, pertain to the office, and not to the 
individual incumbent. They are the same, whether 
the oflice be filled with good or bad men ; wise or weak 
ones. They continue whether the incumbent continues 
or not. Like the king or state, they never die. They 
were created for the good of the state ; and the benefits 
resulting from a proper administration of them, are 
secured to all alike. 

5 102. Since the rights, duties and powers conferred 
and enjoined upon an incumbent of a governmental office 
belong to the office, and not to the incumbent, they are 
to be possessed and exercised, as zt t,rust for the benefit 
of the people; and an officer who has been intrusted 
with these rights and powers, if he exercise or employ 
them for any other purpose, is guilty of a breach of 
trust, and unworthy to be continued as an officer of the 
government. 

5 103. The rights and powers conferred as an incident 
of office, being i n  the strictest sense a trust, created for 
the benefit of the people, it becomes the duty of those 
charged with the administration of government to see 
to it, that the trust be faithfully executed in the manner 
and for the purposes prescribed in the grant. And the 
trust being conferred for the benefit of the people, mal- 6 

adiuinistration in office is, consequently, a crime against 
the people, aud should be punished accordingly. 

$j 104. The national government having been instituted 
for the purpose of defending all, and promotiug the gen- 
eral welfare of the nation, mnst be supreme within the 
sphere of its jurisdiction; that is, in the exercise of 
the ai~thorit~y and power of the nation for national 
purposes, so far as the same has been expressly o r  
impliedly committed to its jurisdicti0u.l 

$j 105. The duties, rights and powers to be observed, 
possessed and exercised by those charged with the 
administration of go\wnment, mnst correspond with 
those necessary requirements of society which make 
government a necessity as a means for providing for the 

1 I t  is to be remembered that the government is intrusted with the exercise 
of su reme authority over such matters only as have been committed to its 
uristiction by the pople. These are spedifled in the constitution of the 

bnited States; and t e purposes for which they are given are also specified. 
In respect to other subjects and powers essential to the government of the 
people those which have not been intrusded to the states as local governments, 
yet re&ain with the people. 
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common defense, and promoting the general welfare. 
Therefore, the national constitution made provision for 
the exercise of rights, oftices and powers, essential for 
maintaining and defending the rights of the people as a 
nation, both externally and internally ; that is, for inter- 
national and for police purposes. 

$j 106. There necessarily exists as incident to a sovereign 
and independent nation, an internal sovereignty, inhe- 
rent in the people of the nation, and, which is, to a 
limited extent, vested in the government instituted by 
them.' This intertzal sovereig~tty in its exercise has 
respect to the rights, duties mid welfare of the indi- 
vidual members of the society or nation, and is repre- 
sented by what is called the police power, police rights 
and police duties of the state or natior~.~ 

$107. As alike incident of natiouality, there must also# 
exist an extentat sovereignty which has its basis in the 
natural and necessary intlependeuce of nations. This 
external sovereignty is accorded to the nation by its 
recognitiou as a nation. Intercourse between the nations 
is regulated aud maintained by the exercise of this 
branch of national authority. National rights and duties 
in peace and in mar, are asserted and vindicated in 
virtue of this extenznl sovereigjtty. The laws by which 
this kind of sovereignty governs, and is known, are 
denominated INTERNATIONAL, 011 THE LAWS OF NATIONS.~ 

1 Sovereignty ever inheres in the people. and they never part with it There- 
fore i t  is never strictly correct to say t,hat the overnment per se, is invested 
wit& sovereignty or sovereign authority. $he people remain sovereign 
whether they institate a government or not. sovereign a t  all times to create 
to amend to annul or to destroy what they have created. Sovereignty as ad 
essential 'attrihute'of nationality can employ as many agents to exeche its 
authority as i t  deems proper, anh can appoint to them the limits of their 
respective jurisdictions and powers. But llke other agents, or a ents for other 
purposes they can only exercise the authority of their princi a?; they cannot 

ossess it( as t,heir own. and if thpv attempt to do so, thefr acts are void. 
gence, whenevever we ;peak of grihtin, authority, granting power, &c let it 
be understood that the grant extends only to the right to exercise the Gthor- 
ity and power'in the manner and for the purpose prescribed. 

nThe authority of the people is absolute over all matters pertainino to 
internal administration. That is there is no other authority to call in qLes- 
tion what they ordain or establish for the government of themselves as 
individual members of the nation. " A  nation is mistress of her own actions 
so long 8s they do not affect the proper and rrfect rights of any gther nat,ion. 
so long as she is only inlernallu bound. and &ks not lie under shy ezterual and 
perfect obligations. If  she makes a wrongful ilse of her,liberGy, she is guilty 
of a breach of dut,y; but other nations are bound to acquiesce In her conduct, 
since they have no right to dictate to her." (Vattel, 8 20.) 

3 " In+?rnaZ sovereignty is that which is inherent in the people of any state or 
vested in its ruler by its municipal constitution or fundamental laws. ~ h i k  is 
the object of what has been called internal public law droit public ,interne, but 
which may more properly be termed constitutional liw. Wxlnrnal sovweiqnty 
conslsts in the inde endence of one polil.ica1 society, in respect. t,o rlll other 
political societies. A is by the exercise of this branch of soverei~nty that the 
international relations of one political society are maintained In peace and 
war, with all other political societies. The law by which it is regulated, has 
therefore been called external public law, droit public exlerne, but may m o d  
properly be termed international law." Lawrence Whealon, pt. 1, ch. a, 2 6. 
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$j 108. In respect to subjects of {NTERXAL ADMINISTRA- 
TIOX, there are 11atnra.l l y three departments of govern- 
men t, each of which is uecessarily supreme in the exercise 
of its duties and powers. And as national authority 
exteutis over every part of the national domain, and is 
bir~diug upon each and every individual iuhabitant 
thereof, it follows, that  the governnient, in the exercise 
of the authority of each of these departments, extends 
over all the territory, aud embraces all the inhabitants 
of the United States, unless specially excepted there- 
from in the coustitution. 

$ 109. To be sovereign in the exercise of the authority 
of the nation for national purposes, the government 
must be intrnsted with the exercise of supreme authority 
in each und every department. I t  must have sovereign 
anthority to enact all laws necessary for the government 
of tho society composing the mtion. I t  mnst have 
supreme autllority to interpret and apply those laws to 
every intlivitlnal aud s11Qject within its jurisdicti0,n. It 
must have absolute authority to execute the final judg- 
ments and decrees rendered by its authority. That is, 
the gort:rntnen t must have a supreme legislative, judicial 
and executive departnreil t ,  represeuting the sovereignty 
of the ~lution ill whatever it ENACTS, ADJUDGES, 
DECREES A S D  EXECUTES. 

$ 110. To be sovereign in its legislative authority, i t  
must be authorized to prescribe the laws by which society 
is to be gorer~led in respect to matters committed to  
i t ;  and there must exist within its jurisdiction no other 
authority to enact to  the contrary, or repeal the laws it 
has enacted.l 

$111. To be sovereign in its judicial department, there 
must exist no other or higher tribunal to which appeal 
cau be taken, to review its final judgments or decrees. 
A sovereign judiciary must possess the right of final 
interpretation and decision in applying the law. Its 

I TI111 Ieyi~lntnrc is an office of gorcrn~ncnt crcnted and endowed by the 
co~istitnti~m. ' l 'h~drp~r tmcnt  of Ivyislntion con ti nut.^ indepe~ldent of t  he con- 
liliuiul~.~. of nlt.y pnrtlcwlnr set o f  i ~ i c i ~ ~ ~ ~ l ~ ~ ~ n ~ r .  h prrsim elected to the offico 
of legislator, on taking the oath of office to discharge the proposed trust faith- 
fully, accordiny to the terms, and for the purposes prescribed in the constitu- 
tion, becomes invested with rights, duties and powers incident as a trust of 
that offico. If theretbre, after having been selected by the people for that 
office. and h a & ? .  unon oath of fldelitv. assumed its duties and trusts. to be 
usrvl b n ~ y  for thGrgdod of society, the idgislator abuse the trust, and become 
guilty of malfeasance, he commits a crime against society deserving punish- 
ment, commensurate with the crime committed-which' is little less than 
treason, combined with moral perjury. 
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judgments or decrees, must stand, unless the same 
authority suspend or reverse them1 

$112. To be sovereign in its executive department, 
there must exist no other authority to stay the execu- 
tion of its judgments and decrees. The authority by 
which a judgment or decree of the court can be stayed 
in its esecntiou, must be such as call vacate or reopen 
the same for further consideration and adjudication ; or 
such as is authorized to reprieve or pardon the offender. 

$j 113. By the constitution of the United States a 
supreme legislative, judicial and executive departmeut 
of the government are created, each distinct; from, and 
independent of the other; and each intrusted with the 
exercise of sovereign autlloritg within the sphere of its 
prescribed duties and p o ~ e r s . ~  

"" , . 
z By the constitution all legislative author it,^ therein granted is to be exer- 

cised by the congress: Thus Art 1 Sec 1: All levislstive powers herein 
granted shall be vested in a ~dngre'ss'of tke United ~ t z t e s ,  which shall consist 
of a Senate and House of Representatives:" and the constitution proceeds to 
institute the corporate Congress by prescribing its construction, duties and 
powers. 

By Art 2 i t  commits the executive power to the President of the United 
States, I;r&cribins his office, with its duties and powers, and the mo!? by 
which a person shall be selected to assume the exercise thereof. I t  says: The 
executive power shall be vested in a President of the United States!' &c. 
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$ 114. The legislative, executive and judicial depart- 
ments of the government thus created by the constitu- 
tion of the United States, each act by the same supreme 
and sovereign authority, whether enacting, adjudging, 
or executing the laws of the nation : to wit, the authority 
of the government and nation. 

$115. Each departmeut of the government, though 
distinct and independent of the others in its offices, 
duties and powers, in the exercise of its constitutional 
functions, represents the entire authority of the govern- 
ment as derived from the nation, and riot the authority 
of that particular department alone? 

$j 116. In the administration of the general govern- 
ment, each department is limited to its peculiar sphere 
of duties and powers, as enjoined and conferred by the 
constitution of the United States. Thus, Congress, as 
the legislative department, is limited to the act of legis- 
lation ; the courts are limited to the sphere of adjudica- 
tion ; and the executive to that of executing the laws 
as applied by the order, judgment or decree of the 
conrts. But in the discharge of their various duties, 
and in the exercise of their respective powers, each 
department acts by the authority of the government 
and people, and hence, it acts by supreme and sovereign 
anthoritj-. 

$j 117. The sphere of legislation is distinct both from 
the sphere of adjudication and execution. Congress 
can enact any constitutional lam and make i t  binding 
upon the people individually. But it has no authority 
to interpret, construe or apply the lam enacted. I t  
cannot judicially determine that there has been an 
infraction of the law by one upon whom i t  was obliga- 
tory. That power can only be exercised by the judiciary. 

$118. The sphere of adjudication is limited to the 
ascertainment of the law, and to its application to 
the facts judicially ascertained ; to the end that the 

The constitution also creates the judicial department. Thus: "The judicial 
power of the United States shall be vested in one su reme court, and in such 
mferior courts as Congress may from time to time orgain and establish." (Art. 
3, % 1.) 

I Thus, the government can on1.y le islate through Congress ; but the laws 
enacted by Congress, if constitutlonaf express the authority of the overn- 
ment and nation. Only the judiciary department can interpret an8 apply 
those laws. yet their interpretation and adjudication is anal and ex resses 
the judgrn&t of the government and nation. So the executike has tKe sole 
right to-execute the adjudicated will of the nation, as inter reted and applied 
by the national judiciary; but in doing so he represents boih the government 
and nation and acts by all the authority the nation could confer in that re- 
spect. ~04ereignt.y is not divided betwee? the several departments of the 
government on the contrary i t  is exerclsed by the government through 
the several departments thereo?. 
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proper remedies may be applied by the appropriate 
judgment, order or decree of the court. But this 
department can only interpret and apply the law as it 
exists. I t  can enact nothing to slipply the deficiency 
of legislation. And when it has pronouucecl its final 
judgment or decree, its authority over the subject is a t  
an end. What remains to be done then passes into the 
hands of the executive. 
9 119. I t  is the duty of the executive department as 

such, to see that tho law as ascertained and applied by 
the final order, decree or iutl~ment of the court. is 
executed in accordance wit6 s k h  order, judgment; or 
decree. By the constitiltion of the United States it is 
made the duty of the President, as tile executive head 
of the nation, to take care that the laws are faithfully 
executed. (Art. 2, ,$ 3.) 

5 120. There are other duties and powers necessarily 
incident to a national governnlent which arise out of 
the exterual relations sustained by it to other nations. 
These duties and powers are interuationd in character; 
antl mar  be imposed or conferred on such departments as 
the people in their sovereiguty ordain. By the national 
constitution, the President, by and with the advice znd 
consent of the senate, has power to make treaties, to 
nominate, and by the like advice and consent, to appoint 
embassadors and other public mi~listers and co~lsuls. 
H e  is also made the cornmantler-in-chief of the army 
and navy of the United States, &c. (Art. 2, $ 2.) 

5 121. There are also other duties and powers per- 
taining to atlministration, which iuay be enjoined and 
conferred on either of the several (lepartrnents, as sllall 
seem most appropriate. By the comtitution the Presi- 
dent may nominate, and by antl with the advice and 
consent of the senate, appoint judges of tho supreme 
court, and all other oGcers not otherwise provided for 
by the constitution. I le  has power to fill vacancies 
which occur during the recess of the senate, by grant- 
ing colnrnissions which are to expire at  the end of their 
next session. The constitution requires him to give to 
the Congress information of tlie state of the Union, and 
to recommend to their consideration such measures as 
he judges to be necessary and expedient, kc. These 
may be denominated presidential duties and powers, cShL 

1 These are denominated presidential dutier and pozums, because they pertain 
to the office of president, not as a part of the executive duties of that office 
bnt because they are specifically attached to i t  by the terms of the conqtitutlon: 
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Q 122. The government of the United States, as 
instituted by the people in the adoption of t'he national 
constitution, is a NATIONAL GOVERNMENT ; having 
supreme authority to legislate in respect to all matters 
pertaining to the permanence, security and prosperity 
of the nation; having supreme authority to determine 
the limits of its own jurisdictions and powers under the 
constitution and laws of the United States ; and having 
supreme authority to carry into eflect its own final jndg- 
ments and decrees, anything in state constitutions and 
laws to the contrary notwithstanding. 

5 123. To this government of the United States is 
committed not only all the authority and power to be 
exercised in the administration of a supreme national 
government over the people composing the nation, but 
also the exercise of all national authority essential or 
necessary to the preservation of the sovereignty and 
independence of the nation among the nations of the 
earth ; the constitution having clothed the government 
with ample powers to adjust and maintain international 
relations and rights.' 

ClHAPTER IV. 

OF THE CONSTITUTION OF THE UNITED STATES. 

PRINCIPLES OF INTERPRETATION. 

$124. The government of the United States is a 
constitutional government, deriving its existence and 
authority from the people. It is intrusted with the 
exercise of those powers which are expressly or impli- 
edly granted in the constitution, and with no other. 
Hence it is a limited government ; limited by the terms 
of the grant. Therefore, the powers of the national 
government are to be determiued by ascertaining the 
meaning of the several provisions of the constitution, , 
and their application to the subjects intended by the 
people. 

125. The meaning of the constitution, and its appli- 
cation to the subjects intended, must be ascertained by 
the application of such rules of interpretation as were 

1 (Nee as lo owms aon erred upon oongress aeclion eight article one of the consti&- 
Zion of the dfl. ; as to k e  lrecGly makingp&er, see art. a, 9 2; &o & lo the appoinG 
ment of embassadors. Idem.) 

9 
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mderstootl and recognized as just and valid, at the time 
the constitu tioii mas framed and adopted. Therefore, 
in construil~g the constit~ltion for the purpose of ascer- 
taining the powers aud duties of the national govern- 
me11 t, i t  becomes uecessiiry first, to co~lsider the rtiles by 
wl~icll its true I I I ~ ~ I I ~ I I ~  a i ~ d  application are to be ascer- 
tained anti determilled.' 

$j 136. Constr~~ction and illterpretation iiuply nncer- 
tainty, aiubiguity. Therefore m e  of the first ~ n a x i u ~ s  
i11 rcspect to-iuterpretution is, that it is not allowable 
where tllere is uo nucertainty as  to the u ~ e a l i i ~ ~ g  of the 
Iauguage used. Th:~t no o m  shall iuterpret where 
ill terpretation is not ueetled. " \Vllel~ the deed is worded 
in clear and precise ternls, when its meauiug is evidellt 
and leads to no absi~rcl coi~clusions, there can be uo 
reasoil for refiisiug t o  admit the meauiug which such 
deed tlatnrally  present^."^ 

$ 127. 111 construing the constitntion the end sought 
is, to ascertain the inteution of the people, as expressed 
in the various provisioils of that  iustrument. But that 
inteution is presumed to be expressed iu latlgnage 
appropriate for the purpose ; therefore the natnral and 
ordiirary meailing of the language used, shonlci. cou trol, 
uuless a different meauiiig is inferable by cornpiwing the 
provision with other parts of the instrotuent, or with 
what was the appareut intention of the people in that  
r e ~ p e c t . ~  

5 128. It is a fundamental rille in tho interpretat,ion 

I As a principle to be ob:erved in the construction of treaties, or any other 
deed, Vattel says, 2205) the question is to discover what the contracting 
parties have agree6 upo'n- to determine precisely, on any particular occasion 
what has been promised and accepted: that is to say, not only what one of th6 
parties in tendd to promise, but also what the other must reasonably and can- 
didly have supposed to be promised to hlm what has been sufficiently declared 
to him, and what must have influenced h i k  in his acceptance. Every deed, 
therefore. and everv trcatv. must be internreted hv certain fixed rules. cnlnn- 
lated to 'determink its meaning as naiurally understood--by %-&%ties 
concerned at  the time when the deed was drawn up and accepted." 

z (Vattel $267 ) "Where a law is plain and unambiguous whether expressed 
in generaior likited terms, there is no room left for const;urtion." (Bartlet v. 
Morris, 9 Port., 260.) (See also 1 B1. Corn., p. 60,and Sharswood's note.) 

"Words are the common signs that mankind make use of to declare their 
intention to one another, and when the words of a man express his meaning 
plainly, distinctly and perfectly, we have no occasion to have recourse to an; 
other means of interpretation." Rutherford's Inst., B. 2, ch. 7 ,$2 .  

3 The construction or interpretation of a law consists in ascertaining the 
meaning or intention of the legislator as expressed therein either from his 
words or from other conjecture or both Hence interpretation is literal 
rational or mixed. I t  is literal bhen his'meanink or intention is @hered 
from thg words only, requiring reference to no other aarts or subiects. It is 
rational when his wordsdo no3 express perfectly his infention and i t  becomes 
necessary to collect i t  from probable or rational conjectures o h y  I t  is mixed 
when the words, if rightly understood, would express the intentibn, but being 
themselves of doubtful meaning, i t  becomes necessary to have recourse to 
probable or rational conjecture to ascertain i n  what sense they were used. 
Rnth. Inst., B. 2, ch. 7, / 3.) 
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of instruments to construe them according to the 
natural meaning of the terms, and the intention of 
tthe parties. The intention of a law is to be gathered 
from the words, the context, the subject matter, the 
effects and consequences, and the reason and spl'rit of 
the 1arn.l 

5 129. While it is a fundanlental rule in the interpret- 
ation of instruments to construe them according to the 
natural meaning of the words used, and the iutention 
of the parties, this can be done only when such inten- 
tion is expressed in language, which, both in words and 
constri~ction, "is agreeable to comruon use, without 
atttending to etymological fancies or grammatical 
 refinement^."^ 

$j 130. Where a litleral interpretation leaves the inten- 
tion of the party or legislator obscure or doubtful, 
recourse unst  be had to construction, or rational inter- 
pretation ; by which is meant, other signs of intention 
must be sought after, by referring to the context ; or 
the subject matter; or the effects and consequences; 
or the reason arid spirit of the instrument or law.3 

s Ruth. Inst.. B. 2. ch. 7.2 4. "If the wordn and the construction of a writinn 

before us " * * "The principal rule to be observed in literal interpretation 
is to folldw that sense in resmct both of the words and of the construction: 
which is agreeable to common use without attending to etymological fancies; 
or gralnmatical refinements." ~ & n .  

9 R1. Com p 59 and notes. 
The const';u;?tidn of a law or instrument im lies the exercise of the rational 

faculties in exploring the intention of the'mager through an  examination of 
signs and indications so connected with the instrument construed, as to make 
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$j 131. When construction or rational interpretation 
is required, all doubtful words or expressions are to be 
takeu in such a sense as will make them produce some 
eEect, which is reasonable, and consistent with the 
general intention of the lam-maker as expressed or 
necessarily implied in the law mhich is being con~trued.~ 

$j 132. In the constrrlction or rational interpretation 
of words or expressions of doubtful meaning in a law, 
such an interpretation must be given to them as mill be 
cousisteut with the spirit and reason thereof: that is, 
with the eud which the law-maker had in  view. Por 
since the reason of a lam consists in the end sought to 
be obtained by the law-maker, or the effect, intended 
to be produced, such meaning should be given to doubt- 
fill words, if possible, as vould tend to produce such 
result? 

$133. There are numerous circulnstances attending 
a law which may help to ascertain the meaning of 
ambiguous words or expressions used by the legi~lat~or. 
But these circumstances by which to explain doubtful 
writings, laws, &c., must be shown to have immediate 
connection with the writing or law to be interpreted 
therebye3 

* 

it clear that the same or a similar intention pervaded the whole. If i t  be 8 
contract that requires construction, we must ascertain as far as possible the 
common intention of the parties; as well the understa,nding of him who 
accepts, as of him who made the instrument; for i t  was their common under- 
standing and assent that made the agreement. 

1 (Rutherford's Inst!tutes, B. 2, ch. 7, t 8. Grot., B. 2. ch. 16, # 6.) "All doubt- 
ful words or expressions are to be taken In such a sense as will make them 
produce some effect. that is they are to be so construed as to give them somq 
meaning for to take( them il; any sense that will make them produce no mean- 
in is in ieality to give them no meaning at  all." 

lF~mbiguous word8 or expres~ions are sometimes capable of two senses, and 
will produce some effect In elther of the two The rule then goes further 
and says, that the effect lnost be a reasonable one. No other effect can bd 
supposed to have been in t'he speaker's or writer's intention because no man 
can be supposed to intend what is absurd or unreasona6le." (Ruth. Inst., 
SU a.) 

G l l  civil laws * * are to be so construed where the words are of doubtful 
meaning, as to make them roduce no other effect but what is consistent with 
reason or with the law OPnature. And when men live in a state of civil 
societi, all doubtfi~l words in any of their contracts with one another are to 
be construed in that sense which will produce a n  effect consistent with the 
civil laws of the society to whlch they belong." Idem. 

2 "It. may be laid down that the intention of the makers of a statute ia to 
govern, even though the construction grounded upon such intention may 
appear to be contrary to the literal import of the words. Every technical 
rule as to the construction or form of articular terms must yield to the clear 
ex ression of the paramount will of the  le islature: Wilkinson v. Leland 2 
~eLi-8 Rep 661. In  construing statutes pen%? as well as others, an interpreiaa- 
tion must h'ever be adopted which will defeat the evident ur ose of the law, 
if i t  will admit of any other reasonable construction." (&e &mily and Caro- 
line, 9 Wheat. 38. Sharswood's note, l B1. Com., p. 60.) 

3 " Grotius divided these circumstances into two sorts such as are connected 
with the writin in origin only and such as are conne'oted with it in place as  
well as origin. o these two w& may add a third. for there are some circum- 
stances whic seem to be connected wit,h a law o; contract, kc., rather in time 

, d" than either, origin or place." Ruth. Inst., B. 2 ch. 7,z 9. 
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8 134. Contemporary practice, contemporary inter- 
pretation, and contemporary history are circumstances 
to which reference may be had to aid in the interpreta- 
tion of ambiguous words and expressions in the grants 
of rights, duties and powers. But contemporary history, 
practice and interpretation must be resorted to for such 
purpose, " wit'h much qualification and reserve."' 

5 135. The construction to be given to instruments 
may be strict or large, close or literal. Comnion usage 
bas given two senses to the same word, one of which is 
more confined by including fewer particulars ; this is 
denominated its strict sense; the other is more com- 
prehensive, or includes more particulars; and this is 
called its large sense: If the word is taken in its con- 
fined sense, the interpretation is s tr ic t ;  if in its enlarged 
one, the interpretation is large. By the same usage, 
s tr ic t  and lnrge interpretation may be opposed to each 
other ; as somet-imes the meaning of the language used 
is to be restrained so as to take in less than the words 
express ; sometimes the meaning is to be enlarged so as 
to take in more. In  the former use i t  is called close 
interpretation; in the latter i t  is denominated liberal or 
free.2 

IA circnmstance of origin occurs where thr same Inn-giwr has previously or 
rubseaueutlv enncted on the snme or a similar subirct. It is a circumstance 
of ori'in because both had the same origin, and %ere connected with each 
other %v coming from the snme nerson. 

W e .  See Ruth. Inst aupva. 
" In examining the"constitution the antecedent eituation of the country, 

end its institutions the existence A d  operation of the State governments the 
Dowers and ooerahons of the confederation. in short all the circumsta~ces 

Chisholm v. Qeorgia,Z Doli., 419; The Federalist No. 77. 
. ' 

a Rtnrv Cnm. Cnnnt.. a 4M , - - - - - . - - -. - -. , - - -. 
' l inihe nrst place, the private interprrtation of any parttrolar man or body 

of men must manifestly be open to much observation The constitution was 
ndovted by the weople of the United States. It was submitted to the whole 
upoh a just survey cif its provisions as they stood in  the text itself. I n  ditfer- 
ent States and in different conventions different and very o posite objections 
are known to have ~revailed. and m i d t  well be nresumed t)o arevail. Owvo- 
site intrrnretationn' and diderent exhanat~ons 6f d~fferent drovisions mav 

porters of it."-Stor Corn. Const., r406. - . 
~ u t h .  Inst., B. 2, &. 7 8 10. 
*'In order to extend the meaning of a writer beyond the precise or common 

erne of his words we may argue from the reason or motive upon which ie roceeded. frorn9the end which he had in view, or the purpose which he 
ae&ned to  obtain. When we thus argue from the reason of a law, and would 
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5 136. When the people institute and establish a 
constitutional government, and enjoin upon i t  duties, 
secure to it rights, and confer on it powers to enable it to 
provide for the common defense, to promote the general 
welfare, and to secure to all the blessings of liberty, 
all grants of power and endowments of rights essential 
for such purposes, are to receive a large, liberal and free 
interpretation.' 

$137. The people of the nation, in whom alone abso- 
lute sovereignty within the territorial limits of the 
United States is vested, in the institution of the national 
government, with its rights, duties and powers, exercised 
no authority in derogation of any existing legitimate 
authority, right or power ; either of individuals or States. 
And, for this reason, a strict or close interpretation of 
the grants of powers and rights to the national govern- 
ment, is not required2 

$ 138. The powers given to the general government, 
belonged to the people and not to the State govern- 
ments. If any of them had been exercised by the State 
governments prior to the institution of the national 

extend the meaning to any case which is not included in its words Qrotius 
observes that the case must be shown to come within the same reasbn upon 
which the law-maker proceeded. If i t  only comes within the like reason this 
will be no evidence that i t  is included in his meaning. * * I t  must be agree- 
ably to the same reason upon which he proceeded." (Ruth. Inst., B. 2, Ch. 7, # 
11- also Grot. B. 2. Ch. 16 1 20.) "But every writing, and every clause in a 
wikting whether it is a l iw or a contract or a will though it is not to be con- 
strued Greeably to the reason upon whi6h the writer might have proceeded is  
certainly to be construed a reeably to the reason upon which he did procekd. 
When we know what was %he reason or final cause which the writer had in 
view what end he proposed or what effect he designed to produce and the 
meaAing of the law or contkct or will if we were to adhere closei to the 
words of it would n& come up td this reison or would not produce th% effect 
we may thLn conclude that his words expreki his meaning imperfectly. and 
that his meaning is to be extendel beyond his words so as to come up t6 this 
reason or so as to produce this effect For it is much( more probable that the 
writer khould fail in expressinq his meanins, than that his meaning should 
fall short of the purpose he designed to obtaln." Ruth. Inst., Idem. 

I (Observe the languaue of the supreme court of the United States in Gibbons 
v. Ogden, 9 Wheat., I e i seq . ;  also lu Marlin v. Hunter, 1 Wheat., 301; &'. C. 3 
Pet Cond R 575. Ogden v ~Yaundsrs, la Wheat., 332.) 
 he c~nsiitution of the'united States IS to receive a reasonable interpreta- 

tiou of its language and its powers, kee in in view the objects and purposes 
for which those powers were conferredl #y a reasonable interpretation we 
mean that in case the words are susceptible of two different senses the one 
stricthnd the other more enlarged that should be adopted which is dos t  con- 
sistent with the apparent objects hnd intent of the constitution; that which 
will give efflcacy and force as a government rather than that which will 
impair its operation and reduce i t  to a state'of imbecility." Story's Corn. 
Const.. 2 419. 

It is to be remembered that the people of the nation and the people of the 
States are the same. That the necessities for national and State governments 
are the same. That the authority by which they are instituted is the same. 
They are but different agents of the same vr~ncival- the veovle-intrusted 
with the several talents committed t.o their dse. The national Government is 
chaTged with the defense of the whole people as a natipn, and wyth roinoting 
thew general welfare: while the State is charzed with the erercEe of such 
duties-and powers as pertain to domestic matte& and to the local welfare of 
those residing within her limits. Both governdents have the same end to 
accomplish- to wit, the enjoyment by all citizens of life, liberty, security and 
happiness, and the protection of all i n  such eqloyment. 
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government, they had been so used by the authority of 
the people who had authority to withdraw such powers 
a t  pleasure, aud to confer them upon the national gov- 
ernmen t. 

$139. In construing the constitntion of the United 
States, it is ilnportant to keep iu mind that it is a filnda- 
mental law, ordained and established by the people of 
the rmtion for the purpose of instituting a national 
governn~ent, to be invested with supreme authority and 
power to defend and maintaiu the rights and interests 
of the nation, against invasions from without, and insub- 
ordination from within ; and to do all things necessary 
to provide for the common defense, and to promote the 
general welfare of the n a t' ion. 

5 140. I t  is also to be kept in mind that the people in 
instituting the government of the United States by the 
estsblishtneut of this constitution, intended to conlrnit 
their rights and interests as 11ationn1 citizens to the 
absoliite protection of the government thus insti t nted ; 
and to give to it supreme power and authority to aflord 
them that protection whenever and wherever i t  should 
be needed. 

$ 141. I t  is also important to remember that it pro- 
posed to institute a national governluent complete in all 
its parts, and dependent for its rights of adu~iuistration 
only upon the authority con~mitted to it, to be exercised 
upon all national subjects within its jurisdiction. That 
it proposed to invest this governnlent with supreme 
authority to legislate, and to interpret, apply, adjudge 
and execute the laws enacted by it, indepeudei~t of all 
other legislative, judicial or executive authority.' 

1 The people erected this government They gave i t  a constitution - and in 
that constitution they enumerated the'powers which the bestoweh on it. 
They made i t  a limited government. They restrained i t  to ti?e exercise of such 
powers as are granted, and all others they declare are reserved to the states 
or to the people. But * * no definition can be ko clear as to avoid possibil- 
ity of doubt; no limitation so precise as to exclude all uncertainty. Who 
then shall construe this grant of the eople? * * * They have left i t  w i d  
the iovernment itself in its approprrate branches The very chief end, the 
main design for which'the whole constitution was framed and adopted was to 
establish a government that should not be obliged to act through state k ency 
or depend on state opinion or state discretion. The people had hatquit; 
enough of that kind of government under the confederacy. * * * The 
people have wisely provided in the constitution itself a suitable mode and 
tribunal for settling questions of constitutional !aw. There are in the consti- 
tution, grants of powers to congress, and rebtrictions on these powers. There 
are also prohibitions on the states. Some authority must, therefore, necessa- 
r i l i  exist, having the ultimate~urisdiction to A x  and ascertain the interpi-eta- 
tion of these grants, restrictions and roh~bitions. The constitution has Itself 
pointed out, ordained and eqtablishet that authority * * by declaring that 

the constitution and the laws of the United States, madein pursuance thereof, 
shall be the supreme law of the land anything in the constitution and laws 
of any state to the contrary notwith&anding." By this the supremacy of the 
constitution and laws of the United States are declared. No state law is to be 
yalid which comes into conflict with the constitution or any law of the United 
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$142. The powers granted by the people to the 
national government to be exercised in providing for 
their common defense, promoting their general welfare, 
and securing to them and their posterity the blessings 
of civil liberty, were granted that they might inure to 
the sole benefil; of the grantors - the people - and are 
to be exercised only for their benefit; therefore, such 
grants should receive a free, liberal and large construc- 
tion, so far as the powers gfanted are essential to 
securing such end.' 

$143. I n  construing the grants of power in the con- 
stitution, the power should be deemed coextensive with 
the terms of the grant; unless from something which 
appears in the context, a plain restriction is intended. 
The mere possibility of abuse will not justify restricting 
the power to a particular case.2 

$144. As, in the construction of doubtful words or 
expressions in a lam, such an interpretation must be 
given as will not defeat the end the law-maker bad in 
view, so in respect to a given power, such an interpre- 
tation must not be given as will plainly defeat or impair 
its avowed object. Therefore, where the words of the 
grant are fairly susceptible of two interpretations accord- 

States. But who is to decide this question of interference? This the constitu- 
tion itself decides also by declaring "that the judicial power shall extend to 
all cases arising uhder the constitution and laws of the United States. These 
two provisions cover the whole round. they are the key-stone of the arch." 
(Webster's re ly to Hayne in U. $. senade Jan. 27,1830. G. & S. Cong. Deb., V. 6, 
Pt. 1, pp. 77,7Z) 

1 " In  regard to municipal charters or public rants, similar considerations 
Usultlly a ~ p l y .  They are genera!ly deemed rest3ctive of the royal or public 
prerogative or of the common rlghts secured by the actual organization of the 
government to other individuals or communities. They are supposed to be 

rocured n&t so much for fublic good as for private or local convenience. 
&hey are'supposed to arise rom personal solicitation upon general sugges- 
tions and not ez certa eausa or ez mero mtu of th; kmg or government. 
~ e n c k ,  such charters are often. required by the kunicipal jurisprudence to be 
construed strictAy, because they yield something which is common for the 
byef i t  of a few (Storv's Com Const $421 ) 

But a constitution df goverdment 'founded by the people for themselves 
and their posterity, and for objects of the most momentous nature, for erpet- 
ttal union, for the establishment of justice, for the general welfare, an$ for a 
perpetuation of the blessings of liberty, necessarily requires that every inter- 
pretation of its powers should have a constant reference to these objects. No 
nterpretation of the words in which those powers are ranted, can be a sound 

one which narrows down thelr ordinary import, so as fo defeat those objects." 
ldeh,  $ 422. 

Laws and acts which tend to public utility should receive the most liberal 
and benign interpretation to effect the object intended or declared (1 B1. 
C0m 89) so as to make the private yield to the public interest and in fivor of 
publib izhitutions and all establishments of piety charity1 education and 
public improvemedt. (11 Co., 70-78. Hob. 97,122,157; i Serg. 5d; Dy. W ;  5 Co., 
4; 9 Cranch, 331 : 3 Pet., 140.431 : 6 id.. 436.) 

9 Every overnment to be effective must necessarily be intrusted with the 
exercise of some discr6tionmy owe&. as i t  is impossible to foresee what con- 
tingencies may arise in its adm?nistrahon and to expressly rovide for them. 
The means,by which the administration is to  discharge its Rusts, under the 
ever changing conditions and relations of society must be subject toperpetuul 
modification. Therefore confidence must be re' osed in those charged with 
the administration of government, after provi&ng the properremedies ili 
flases of an  abuse of the trust reposed in them. 
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ing to their common use, the one of which will defeat, 
and the other preserve and promote the object intended, 
the latter should be adopted, according to the maxim, 
ut mugis vuleat, quam pereat.' 

$ 145. Upon a principle similar in spirit, i t  follows, 
that in the interpretation of a power granted to govern- 
ment, to be exercised for the benefit of the people alone, 
such grant of power carries with i t  the necessary means 
to execute ita2 

$j 146. The general and State governments as institu- 
tions of the people intrusted with the exercise of govern- 
mental authority, have jurisdiction over the same 
persons and territory, each possessing powers in exclu- 
sion of the other in matters committed to their respec- 
tive jurisdictions. In  the institution and endowment 
of these governments, it is the intention that the gene- 
ral government shall administer in respect to the needs 
and interest of a national character, and the State 
governments in respect to those of a local and domestic 
character. But as the State and national citizen have 
certain rights and necessities in common, it folloms that 
some of the duties and powers of the general and State 
governments may be concurrent. 

$147. As the general and State governments are 
distinct from each other in their institution and admin- 
istration, it follows from necessity, that in respect to 
concurrent powers, they must be of such a nature that 
they can be possessed and exercised by the general and 
Btate governments without conflict, or the possession 
and exercise by the one must exclude the like posses- 
sion and exercise by the other. 

its letter. and a thing which is within the letter but not within theintention 
of the lab-maker is not within the statute (1 B1 Com 60. 15 Johns R 380. 
14 Mass.. 92: 5 wheat.. 94: l a  id.. 151: 6 pet'.. 644.)' wh& the whole 'co&ext 
demonstrat& a particuld intent in the legislature to effect a certain object 
some degree of implication may be called in to &ect i t  (6 Cranch 314- 1 ~ 1 :  
Com 60 92.) The whole statute and those on similar sudjects as the cdntext 
will i;e &ken in aid according to the apparent meaning of dheir provisions. 
(1 Bl. Con1 60. 1 pick 154.) The history and situation of the country will be 
referred td'to &scerta& the reason and meanin of a provision so as to enable 
a court to apply the rule of construction (1 w%eat 121. 4 ~et.'432) In  doubt- 
ful cases the title and preamble will de resorted'to to expiein the law. (3 
Wheat., 631; 4 Serg. & R., 166.)" Judge Baldwin's Constitutional Views, pp. 8,9.  

I I t  must be obvious that the means of carrying into effect the objects of a 
power must be varied in order to adapt themselves to the exigencies of the 
nation at  different tides. A mode efficacious and useful in one age or under 
one osture of Circumstances may be wholly vain or even miscliievous a t  
anotger. Government presu boses the existence of perpetual mutability i n  
%%a own operations on th08e w%o are its subjects. and a perpetual flexibility i n  
adapting itself to their wants, interests, habits: occupations and inllrmitie-a. 
(See Story Const., $430.) 
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5 148. Inasmuch as the constitution of the United 
States, and the lams made in pursuance thereof, are the 
supreme law, it follows that the possession and exercise 
of a constitutional power by the general government, 
must necessarily exclode the possession and exercise of 
the same power by the State governments, in all cases 
where, in the exercise of such power, there is likely to 
arise an incornpatability or repugnancy in the adminis- 
tration of the two governments. 

5 149. Where the power given to the general govern- 
ment, to be effective and adequate to the purpose for 
which it was granted, must be exclusive in bhat govern- 
ment, it is to be implied that it is exclusive. This 
implication arises from the reason and spirit of the 
grant i tse1f.l 

5 160. Where the power granted to the general gov- 
ernment is not, either in its nature or in the exercise 
thereof, inconlpatible with a concurrent power in the 
States, then, such power may be deemed to be possessed 
by both the general and State governments, until cxer- 
cised by the general government in such a manner as to 
render its concurrency inc~mpatible.~ 

5 151. Where the incompatibility and repugnancy 
which would result from the concurrence of the pomer 
in the general and State governments, arises from the 
character of the power itself, as applied to subjects 
pecnliarly within the jurisdiction of the general gov- 
ernment, such power is to be deemed exclusive in the 
general governineut, whet,her exercised by it or not. In  
such case the iucowpatibility being in the cl~aractcr of 
the pomer itself, it is no answer to say, that each party, 
in its exercise, might avoid interference with the ~ t l i e r . ~  

5 152. Where the repugnancy or incompstibility does 
not pertain to the cllaracter of the pomer, but only to 
its exercise or operation, in such case the State goveru- 
ments are restrained only to the extent of actual inter- 
ference. 

1 Storv Com. Const.. 8 447. , "  
2 Storv Com. Cnnst,.. a 447 
~ n s & h - a & e % h g  &&rrency of the power may be incompatible in its 

nature or general character, by being applied to objects which could control 
defeat or destroy the powers of the general government. if permitted to b6 
thus exercised by the-States. The chcurreiicy of the power may become 
incompatible in its exercise. when there arises a conflict in the actual laws and 
regulations made in oursuance of the Dower bv the eeneral and State eovern- 
miints. In the form& case thereisa qnilificatibn inGafted upon the galrerality 
of the power excluding its a plication to such objects and pur oses as might 
interfere wlth the power of t t e  general government. In the latter ease there 
is a qualification only upon its exercise to the extent of actual conflictin the 
operations of each. Story Com. Const.. ? 447. . - 

3 See Story Corn. Const., 1447. 
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$ 153. In the construction of the constitution of the 
United StBtes, it is not a universal rule of interpretation, 
that a specification of particular powers granted neces- 
sarily excludes others not specified. But in order to 
ascertain how far an affirmative or negative provision 
excludes or implies others, the nature of the provision, 
the subject matter, the objects, and the reason and 
spirit thereof, must be examined, remembering that the 
instrument is a constitution of government ordained 
and established by the people for their own security 
and welfare ; and that, by special provision, all pomers 
necessary to carry into effect those expressly granted, 
are given by implication. 

$154. I t  is a fundamental principle of public law, 
that nations are equal in respect to each other, and 
entitled to claim equal consideratlion for their rjghts, 
however much they may difler in numbers, strength, 
government, mamers or religion.' Hence when the 
people of the United States instituted the general gov- 
ernment, as the sole means of maintaining a national 
existence, and providiug for their common defense and 
promoting their general welfare as a nation, they must 
have intended to have conferred on the government 
every power essential for that purpose, as possessed and 
exercised by other nations. 

$ 155. If, then, the people of the nation by ordaining 
and establishing the constitn tion of the United States, 
institatecl a national government, and clothed it with 
authority and powers to enable it to execute the trusts 
committ,ed to it, that instrument should confer by 
express grant or by necessary implication, all the 
authority and powers essential to a couiplete ant1 per- 
fect adlninistration of such government, to the end that 
the existence, security and ~elf i l re  of the nation might 
be provided fpr in the most perfect manner. 

$156. The constitntiou of the United States contains 
a grant to the general government, of all powers neces- 
sary to the external and internal ad~iiiriistration of 
national authority; aud it prohibits to the several state 
governments, the exercise of any of those powers; 
thereby showing that the people intended to commit 
the safety and welfare of the uation to the exercise, 
management and control of the peaeral government. 

8 1 Kent Corn., 21. 
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CHAPTER V. 

OF THE CONSTITUTIONAL STRUCTURE OF THE NATIONAL 
OR GEXERAL GOVERNMENT. 

$157. In  the construction of a national government, 
it becomes necessary to provide both for an external 
and an internal aclnlinistration of the authority and 
powers of the nation. There must, be a department o f .  
EXTERNAL A D M I N I S ~ A T ~ O N  clothed with the authority 
and power essential to preserve the sovereignty and 
independence of the nation from whatever dangers may 
threaten it. To this end, the department of external 
administration must have authority and power to con- 
tract alliances ; to make treaties ; to enter into and 
discharge obligations, and to do everything essential to 
the perfect exercise of these powers; it must have 
authority to declare war, and to provide for carrying it 
on ; to  make peace and adjust the rights and duties of 
the nation in respect thereto; and to do everything 
fully which a free and independent nation must neces- 
sarily do. 

5 158. As the authority and powers above enumerated 
are essential to the existence and administratiotl of zt 
nation, it is to be presumed that every people who 
attempt to institute and establish a national govern- 
ment to secure to themselves and their posterity the 
blessings of liberty, will fully provide for the EXTERNAL 
ADMINISTRATION of such government, by bestowing on 
it the authority to exercise such powers as are necessary 
to maintain its independence and sovereiguty at  home 
and abroad. 

$ 159. In  the institution of the general government, 
the people of the United States intended to provide for 
their existence as a sovereign and independeut nation, 
until, a t  least, in their own pleasure they should ordain 
t'o the contrary. And they further intended to intrust 
the government instituted by them, with the exercise of 
such authority and powers as would make it safe for 
them to commit the defense and welfare of the nation 
to its keeping? 

1 It is manifest that the people intended to make the general overnment 
their only one for national purposes. as they made no other rovisyon for their 
national existence security and &fare. The eonelusion %, therefore, irre- 
sistible, that if the'people intended to remain a sovereign and independent 
nation, and had any just ideas of whet authority and powers were essential to 
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$ 160. In pursuance of the intention of the people of 
the United States, the constitution confers on the gen- 
eral government plenary powers to provide for the 
EXTERNAL ADMINISTI~ATION of their authority over all 
sut,jects international between themselves and other 
nations ; and i t  denies to the states the exercise of such 

' authority.' 
5 161. The people of the United States taking their 

station as a sovereign and independent nation, among 
the nations of the earth, took also all the incidents of 
such station. They necessarily began to figure in the 
grand society of the human race as independent of all 
earthly power. The prerogatires and rights of sover- 
eignty are inseparable from sovereignty itself ; therefore, 
they also attached to the people as a nation. As a 
nation it became their duty to maintain their dignity, 
and to cause themselves to be respected ; for in no other 
may could they preserve their tranquillity and safety. 
To this end the establishment of a government, to be 
clothed with authority to exercise in their behalf, all 
needed powers, becaine indispensable. Hence, in the 
institution of the general government, the constitution 
provides, in the most general terms, for maintaining 
intercourse with nations. I t  gives to Cougress the power 
to regulate commerce ; to the President and Senate, the 
authority to make treaties ; to appoint embassadors and 
other public ministers. I t  also gives authority to coin 
money and to regulate its value ; to emit bills of credit ; 
to borrow money. It also authorizes the government to 
define and punish piracies and felonies con~mitted on 
the high seas, and offenses against the law of nations ; 
to declare mar, grant letters of marque and reprisal, 
and make rules concerning captures on land and water ; 
to raise and support armies ; to provide and maintain a 
navy ; to make rules for the government and regulation 
of the land and naval forces; to provide for calling 
enable a government to rovide for and administer to their needs as a 
nation they intended to c?othe the general government Gith such authority 
and p&ers. For when we know the end they had in view we have a right to 
suppose they urposed to accon~plish that end by what tdey did. and in the 
language of &therford, i t  is much more probable that they sh)ould7fail i n  
expressin their meaning, than that thelr meaning should fall short of the 
purpose tgey designed to ohtam. 

1 No &ate shall enter into any treaty, alliance or confederation; grant let- 
ters of marque and re risal. coin monky emit bhls of credit ; &c. * * No 
state shall without tEe cohsent of conkress, lay any imposts or duties on 
imports or 'exports exce t what may,be absolutel~ necessary for executing its 
inepection laws. &or &all they, w1thou.t the like consent, !ay any duty of 
tonnage keep troops or shi s of war ln time of peace enter lnto any agree- 
ment or7compact with anotter state br with a foreign pbwer or engage in war 
unless actually invaded or in such imminent danger as &ill not admit oi  
delay. (Art. 1,810, Const. U. 6.) 
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forth the militia, and for its organization, arming and 
discipline, for its government and employment while in 
the national service ; and also to make all laws which 
sliall be necessary and proper for carryiug into execution 
the foregoing powers, and all other powers vested by the 
constitntion in the government of the United States, or 
in a r ~ y  department thereof. 

5 162. The people of the United States provided for 
maintaining intercourse with other nations, through the 
sole agency of the general government; and for that 
cause they granted to it the powers essential to the main- 
tenance of such intercourse. The power to make trea- 
ties, to enter into and discharge obligations in respect 
to other nations, is given in unliizited terms. This is 
necessary, because the constitution denies the exercise 
of such authority to all other governments; and yet 
the exercise of this power in a practical manner, is 
essential to the existence and proper administration of 
national authority. The power to ~nake treaties being 
uu qualified, it necessarily inclr~des the nuthori ty to enter 
into treaty obligations of every cl~aracter and descrip- 
tion, essenlial to the peaceful and prosperous existence 
of the 11ation.~ 

$ 163. The power to bind the nation by treaty stipu- 
lations must come from the national sovereignty. Those 
who are intrnsted with the exercise of governmental 
authority, are limited to the exercise of the powers 
conferred. Therefore, the treaty making power, by the 
exercise of which, obligations are to be assuined or 
discharged by the nat,iou, must be grantgd to the gov- 
ernr~lent by the fundamental lam, or it cannot exercise 
the power. And the people in the pa l i t  of the power 
to make treaties, usually designate the particular man- 
ner in which it is to be exercise~l.~ 

1 See Const. U. S.;art. 1, & 8; art. 2, & 2. 

2 "Treaties or the contracts of nations are recognized and enforced by inter- 
national l a w  but they no more form a part of i t  than the contracts of rivate 
persons form3any part of the municipal law by which they are enforced? Care 
must be taken not to confound those rules, which properly belong to the law 
of nations, with those founded upon treaties. Treaties are declaratory of 
international law so fat as they imply or set forth its principles. but they are 
i n  derogation of it between the contracting parties, so far as thiir legal rights 
are varied by their mutual stipulations. Usage as a part of the law is derived 
from the perpetual current of decisions and treaties. Treaties which depart 
f roh  the custom do not alter the law of nations. By aconfusion of terms 
they have been styled conventional law which is but another term for the law 
of nations. They are, in truth, conveAtiona1 obligations recognized by the 
law of nations." (See 1 Wildman's Inst., p. 2.) 

3 "Public treaties can only be made by the superior powers, by sovereigns 
wno contract in the name of the state-nation. * * The sovereign who pos- 
sesses the full and absolute authority, has, doubtless, a right to treat in the 
name of the state he represents; and his engagements are binding on the 
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$ 164. The general governnient having authority to 
make treaties of every character and nature essential 
to the well-being and harmony of the nation in its inter- 
course wit11 other nations; having power to bind the 
nation by its compacts and agreeu~ents in that respect; 
to borrow nloney, if necessary to f'nlfill its engage- 
ments; to regulate couun~ercial intercourse with them ; 
to send to, arrd receive from them, ministers plenipo- 
tentiary; to appoint consuls, etc., aud also having 
authority to declare war, and to rnske all necessary 
provisions for carrying it on ; to conclude peace, and to 
adjust the rigllts of the parties by requiring or granting 
such conditions as are essential to that end ; has all the 
powers aud authority essential to exterual national 
admi~listration ; all, in that respect, that any national 
governn~e~rt can have, or exercise.l 

$ 165. In the institution of the national government 
i t  was necessary to provide for an INTERNAL NATIONAL 
atlrni~~istration. The national citizeus had rights and 
interests common to them as men~bers of the nation, 
nll~icl~ reqnired the favor and protection of a coturnon 
government. W i t h  the territorial limits of the nation 
were existing thirteen state governments. They had 
been instituted by their respective irrl~abitants for pur- 
poses oFlocal adn~inistration. But while the state gov- 
erilnreiit was intrusted wit11 the exercise of the authority 
of the people within its limits, it could exercise no 
authority beyond. As a state merely, the people had 
no authority outside its limits. For as state citizens 
only, they had no mtional  stuttls. 

$ 166. The government of Massachusetts was never 
a nat'ional government. A mere citizen of Massachu- 
setts lac1 no nationality. I t  was only when state lines 
disappeared, and the citizens of all the states stood 
shoulder to shoulder as members of one society, with a 
comnion interest and a common country, that nation- 

whole nation. But all rulers of states have not power to make public tiesties 
on their own authority alone. some are obliged to take the advice of a senate 
or of the representatives of tde nation. I t  is from the fundamental laws of * 
each state-nation -that we must learn where resides the authority that is 
capable of contracting with validity in the name of the state." (Vattel, 8 151.) 

1 I t  is difficult to conceive of any authority or power essential to the external 
administration between sovereign and independent nations, which is not 
granted in the constitution. to be exercised by the general government, 
Ever? sort of comvact or agreement necessary to adiust their riakits and inter- 
ests i n  time of peke  can'be entered int,o by the-general go5ernment and 
msde binding upon the nation. and when war threatens the government can 
invoke and command the po+er of the nation. can coAmand and apply the 
means necessary for raising and equipping th6 land and naval forces. can 
marshal and lead them against the enemy ; in short, can do everything n'eces- 
sary to  be done in war and peace. 
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ality attached to them. As snch, they declared their 
common independence. As such, they unitedly achieved 
that independence, and were unitedly recognized as ONE 
KATION.~ 

$j 167. As soon as the people of the states had united 
as one people, to achieve their common independence, 
and to establish themselves as a sovereign and inde- 
pendent nation, they became members of the new 
nation ; and having established a common or national 
government, they becaine the citizens of that govern- 
ment ; and hence, had a double citizenship : to wit, a 
national, and a state citizenship. As members of the 
nation, their rights, interests and authority extended 
over the national domain, and throughout the entire 
territorial limits of the nation. Their representatives 
and senators were to legislate for the whole nation. As 
members of the state, their rights, interests and powers 
were limited to their respective states. Their lams had 
no binding authority outside their respective limits. 

$168. Inaslnuch as the citizens of the general gov- 
ernment abont to be instituted, were likewise citizeus of 
the several states, in providing for the i~tterncd adminis- 
tration of the national government, it becaule necessary, 
either to absorb the governmental powers of the states, 
and institute but one consolidated government for them 
all, or to continue the state governments in the exercise 
of their authority and powers over local and domestic 
matters; and to confer upon the general government 
jurisdiction and authority over matters pertaining to 
them as members of the nation, and citizens of its 
government. 

$j 169. The interests of the citizen of the state gov- 
ernment, and of the citizen of the national government, 
were not adverse, but were in harmony. The citizen of 
the state was likewise a citizen of the nation; having 
national rights an0 interests superadded to his local 
rights and interests; and he sought favor and protec- 
tion in the exercise and enjoyment of both classes of 
rights and interests. The state, as such, could adminis- 
ter only in local matters ; could provide only for local 
or state interests. Therefore the general government 

1 ' I  But Georgia cannot be viewed as a single unconnected sovereign power 
on whose leeislature no other restrictions ore ;mposed than may be found id 
its own con~titntion. She is a part of a large empire. She is a member of the 
American union and the union has a constitution the supremacy of which 
all acknowledge 'and which imposes limits to the lkgis~atures of the several 
states which no& claim a right to pass." (Fletcher v. Peck, 6 Cranch, 136; see 
Jso 9 Wheat., 187 ; 5 id., 514 ; 6 id., 414 ; 12 id., 334: 2 Pet., 590.) 
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beqome a necessity, notwithstanding the existence and 
authority of the state governments.' 

$ 170. Therefore in providing for the internal adnzin- 
istratiolz of the general government, and yet permitting 
the state governments to continue in the exercise of 
governmental authority over matters of a local and 
domestic character, it beca,me necessary that the powers 
committed to the general government to be exercised 
by it, and those which were to remain to be exercised by 
the state governments, should be distinguished the one 
from the other, to avoid conflict of jurisdiction and'  
authority, in the practical admiuistration of the same, 
over the same people and within the same territorial 
limits. 

$j 171. The authority and powers to be exercised by 
the two governments could be generally distinguished, 
by giving to the general government authority over 
matters and suhjects of a national character; and to 
the state governments, authority over matters purely 
local and dotne~tic.~ But such definition standing alone, 
would not be sufficiently certain to avoid constant con- 
flict of jurisdiction. For there are a large class of 
interests common to the state and national citizen. It 
therefore became necessary in the institution of the 
general government, to define very clearly the powers 
intrr-tsted- to its exercise, leaving the unenumerated 
powers essential to the government of the state, to be 
exercised by the state governments. 

$172. The people, in the institution of the general 
government, and in the endowment of i t  with authority 
to exercise the powers specified and implied in the 
grant, did uot make i t  residuary in character, as they 
did the st,ate governments ; for the plain reason, that i t  
was comparatively easy to enumerate the powers essen- 
tial to a purely national administration; while there 

1 "The political character of the several states of this union in relation to 
each other is this: F'or all national purposes the states and citizens thereof 
are one united under the same sovereign authority and governed by the 
same labs. In  all other re/lpects the states are necessarily foreign to:'and 
independent of each other. (2 Pet., 590; 10 id., 579; 12 Wpaat 334) The 
ffational and date  system are to be regarded as one whole. (B'khiat., 419. 

In America, the powers of sovereignty are divided between the overnmenb 
of the union, and those of the states. They are each sovereign with respect to 
the objects committed to i t ;  and neither sovereign wlth respect to the objects 
committed to the other." (4 Wheat., 410.) 

2 I' Fnr n l l  nnt.innnl nurtmses. the states and the citizens thereof. are one : 
un i t ed ;~de~ thes&me sbve~eign authority and governed by the same laws: 
In all 0the:;respects the states are necessaril; foreign to and independent of, 
each other. * * The states retain their individual sdvereigntles, a;yd with 
respect to their municipal regulations, are to each other sovereign. (2 Pet., 
SW; 10 id., 879.) 
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mould be no limits to the detail of powers essential to  
a proper administration in respect to subjects of a local 
and domestic character. 

$ 173. The national and state governments, then, are 
neither of tliem pri~unry, in respect to each other. They 
are each corporate institntions created by the anthority 
of the people, for specific purposes only. Eucll are 
intrnsted with the exercise of such authority anti powers 
as the people liare ortlailied; aud each are prohibited 
fro111 the exercise of certaiu other powers. Hence, in 
the tent11 anientlnient of the constitution of the Uuited 
States, the people are recognized as possessing powers 
not intrusted to tlie exercise of either the geuerul or 
state governments.' 

$j 174. The general and state governments are each 
intrusted with the exercise of governme11 tal authority 
properly belonging to the departmeut of i~z terwd a d ~ n i ~ t -  
istration. That is, in a nation where there are no other 
governmeuts than the general or national one, to admin- 
ister ill local matters, or in inatters pertaining to tlle 
iuterco~irse of one citizen or inhabitant with the other, 
ant1 in respect to the rights and duties arisil~g out of that 
intjerconrse, the iwterrtnl ccrlatinistrcctio~~ of the n a t '  ion 
enlbrnces t l~ese subjects, here comnlittetl to the jurisclic- 
tion of the states. And the difference between such a 
nation and the United States as ,z nation, consists nminly 
in tlle division or distlaibntion of the subjects of iaternal 
~za t iond  adnti~~istrntion between the gellernl and state 
govertirne~~ts; givil~g to the general government juris- 
diction over a certain enumerated class of these snb- 
jects ; and giving to the state governments jurisdiction 
over what remains of theni. 

5 175. Such, then, is the structnre of the governwent 
of the United States, including both the general and 
state governmeu ts. As iristitu tions, neither of them 
possess any original or inherent authority. They are 
merely tlie corporate agents of the people, authorized 
to esercise the powers committed to their trust in the 
manner and for the purposes ordained by the people. 
The general government holds its powers in trust for 
the people of the nation, and it is administered by the 
will of the nation, without respect to  state lines. The 
national citizen of New York, by his representatives 

1 "The powers not delegated to the United States by the constitution nor 
prohibited bv it to the states, are reserved to the states respectively, or $6 the 
people." (10th Amendment of the Const. U. S.) 
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and senators in congress, legislates for every part of 
the nation; and so in respect to the national citizens 
of the other states. But the people of each state, as 
state citizens, administer only within the limits of their 
respective states, in mat,ters pertaining to local and 
domestic interests alone. 

UHAPTER VI. 

THE DONBTITUTION OF THE UNITED STATES- 
ITS PREAMBLE. 

$176 .  The constitution of the United States was 
ordained and established by the people, for the purpose 
of instituting a national government to be intrusted 
with 'the exercise of national authority over all subjects 
comlnitted to its jurisdiction, to the end that the defense 
of the nation might be provided for, and i'ts welfare 
secnred.' 

$177 .  " This leads to an inquiry into the origin of 
this government, and the sources of its power. Whose 
agent is it ? Is  it the creature of the state legislatures, 
or the creature of the people? If the gorernmeut of 
the United States be the agent of the state govern- 
ments, then they may control it, provided they can 
agree in the manner of controlling it ; if it be the agent 
of the people, then the people alone can control it, 
restrain it, modify or reform it. * * * I s  it the 
servant of four-and-twenty masters of different wills, 
and different purposes, and yet bound to obey all? 
This absurdity arises from a misconception as to the 
origin of this government in its true character. I t  is 
the people's constitution, the people's government ; 
made for the people, and answerable to the pe~ple ."~  

United States of A-merica." (Preamble to Const. U. S.) 
2 Webster in reply to Hayne, Jan. 27,1830, in the U. 8. Senate. Debates in 

Cnnrmaa. vnl .  6 nt 1 n .  74. - - .- - - - -, . - - . - , - . - 
"To the formatiod =of league, such as was the confederation, the state 

sovereignties were certainly competent. But when, in order to form a more 
oerfect union. i t  was deemed necessary to change the alliance into an effective 
government possessin great and sovereign powers and acting directly on the 

eople the iecessity ofreferring i t  to the people And of deriving its powers 
kpctiy from them, was felt and acknowledged b i  all." (4 Wheat:, 404.) 

The constitution of the United States was ordained and established, not by 
the atates in their sovereign capacities, but emphatically, as the preamble of 
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$ 178. This preamble was not adopted as s mere 
forlnulary. I t  was a solemn promulgation of a funqa- 
mental hc t ,  vital to the character and operations of 
the gover~meut being instituted.' The one nation, 
sovereign iu its authority to ordain and establish a 
governulent, was about to exercise that authority, that 
it might have one government; actuated by one pnr- 
pose ; govewed by oue mind anrl will, as expressed by 
sr~ch government; having one interest in the conlmon 
defense and general melhre of the people as a 11 a t' lon. 
Hence the language: " We, the people of the United 
,Ytates, c70 ordain aad establisk this constitution for the 
United Stutes of America ;" not, we the states do enter 
into a compact or treaty with each other.2 

$j 179. At the time the constitution mas submitted to 
the people for their ratification, those who feared a con- 
solidated government, objected to the preamble, because 
i t  declared that the constitution was to be ordained and 
established by the people.3 

the constitution declares by the people of the United States." (Hunter v. 
M-rrtln, 1 Whear. R.. 305,82i; see also McCulloch v. Murylond, 4 id., 316,404,405; 
Coh:m v. Virginia, 6 ld., 261,413,414.) 

"Finally, how can any n?an get over the words of the constitution itself? 
'We, the people of the Unlted States, do ordain and establish this constltu- 
tion.' These words must cease to be a wart of the constitution. thev must be 
obliterated from the parchment on whikh they are written, befote a6g human 
Innmnntv or human argument can remove the ~onu la r  basin on which the 
co~stitut":on rest,,, anrl h r n  the instrument into-a'mere compact between 
sov~reigu states (Webster in U. 5. Senate Feb. 16 1833.) 

See also ~tory"s Corn. on Const., $463; see &so 1 ~ h s o n ' s  Lectures, 417. 

spatrick Henry, in the Virginia convention, said: "I would make this 
inquiry of those worthy characters who composed a ,  part of the late federal 
aonvention. I am sure they were full impressed with the necessity of form- 
ing a great consdidated government, %stead of a confederacy. That this is e 
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$180. The general government thus instituted, derived 
its existence aud anthority immediately from the people 
of the United States as members of the nation, having 
sovekeign authority to ordain ant1 establish for them- 
selves such goverr~ment as the,y thought proper; and 
to intrust to it the exercise of such authority and powers 
as to them seemed wise and good. By ordaining and 
establishing the constitution, each ci t ize~~ of the nation 
agreed with all, and all with each, iu the institution and 
endowment of the general government, in the manuer 
and for the purposes therein expressed. 

$181. The general government is neither a consoli- ' dated government, dangerous to the liberties of the 
states on the one hand, nor a confederated government 

, dangerous to the stability of the nation on the other. 
I t  is a government of the people of all the states; 
~epresenting them in their national sovereignty and 
character; protecting them in their national interests; 
defeuding them in the exercise of their national rights ; 
promotring their national welfare, and securing to them 
the blessings of liberty as national citizens. I t  was 
instituted by the people for such purposes, because the 
state governments could not be employed in that 
capacity. There was but one nation, and i t  could be 
authoritatively represented only by one national gov- 
ernmen t. 

$ 182. The words, " we the people of the United 
States," require no interpretation, and, hence, inter- 
pretation is not allowable. The preamble is worded in 
clear and precise terms ; the meaning is evident, and 
leads to do absi~rd conclusions; therefore, there is no 
reason for refusing to admit the meaning which it nat- 
urally suggests? The " people of the United States " 
were the people of all the states who had united in 
the declaration and achieren~eut of their common 
indepeutleuce, taken together nu ONB PEOPLE - ONE 
wmrox - acting together for the insti tntion of ONE 
GOVERNMENT, to which the exercise of national author- 
ity mas to be c~mrnitted.~ 
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$183. The language of the preamble, " me the people, 
&c., do ordain and establish this constitution for the 
United States of America," is the language of a people 
speaking and acting from their origiual sovereignty. 
I t  is not the language of sovereign states entering into 
a compact, agreement or confederation with each other. 
The people, in virtue of their inherent sovereignty as a 
nation, were covenanting each with all, and all with 
each; exercising their authority to provide for them- 
selves and their posterity an institution, by which they 
could will and act as ONE PEOPLE, HAVING ONE MIND 
AND PURPOSE, on all subjects pertaining to national 
existence, security and happiness.' 

$ 184. 'L The people of the United States " included 
the people of all the states, without state discrimination. 
"We the people," &c,, was the only form of expression 
appropriate to define those who constituted the nation, 
without including in the definition something of the 
limitation of state organization. This form of expres- 
sion included as well the people inhabiting the terri- 
tories as those residing in the organized states; while 
the expression, the people of the several states, mould 
literally have excluded them. UTe, the people of the 
United States, is a national expression, descriptive of 
the constituents of the nation, and cannot be made 
more plain in its significance by any interpretation. Its 
natnral meaning is evident, and leads to no absurd 
conclusion. 

$185. The purposes for which the people ordained 
and established the ~onst~itution were also national in 
character. The first purpose named was, " in order to 
form a more perfect union." A more perfect union mas 
not needed for purposes of state administration. Their 
several state governments mere fully couupeteut to ad- 
minister in respect to persons and subjects over which I 

they had jurisdiction. In  respect to matters local and I 

domestic, the state government could act promptly 1 

and eaciently, because it mas a unit, and it possessed i 
the necessary authority. I t  mas only in respect to sub- 

tuting a national government. The instrument being a constitution of gov- t 
ernment ~t was necessary and proper that it should show upon its face who 
were the' arties that ordained and established it and the urposoa for which i 
they estatlished it. By its language in presenthi the autRors of the instru- 
ment and the grantors of the poweh delegated f t  abolished state lines and 
state juri~d~ction. State individuality was purp'ose~y lost si h t  of. The Ian- i 
p a g e  is we the eo le of the UNITED STATES "-not, we t%e people of the : 
B E V E R A ~  sTATE9-RdoPordain and establish this constitution," &c. 

See remarks of Webster on this sub ect in U. S. S., Feb. 16,1833, U. & S. 
Cong. Deb., vol. 9, pt. 1, p. 6%. Bee appendix, p. - 

4 
1 
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jects over which the state had no jurisdiction, and yet 
in respect to which governmental authority and power 
were demanded for the safety ant1 welfare of the people. 
I t  was, in respect to those subjects of interest, common 
to the people of all the states, as members of one great 
commnnity; interest connecting the citizens of New 
Pork with the cit!izens of South Carolina, and with the 
citizens and governments of foreign lands, that m* d e a  
more perfect mion of the people of the United States 
necessary. Hence, the uniou called for was a national 
union of the people; that they might institute a gov- 
ernment wl~ich would be, in respect to national iu  terests, 
a unit; having but one miud, one mill, oue purpose 
and one power, in pursuing the necessary end. 

$j 186. The more perfect uuiou sought by the people 
was not a more perfect union of the several states as 
political institntions, intrusted with the exercise of the 
governmental authority of their people. A union of 
that character already existed. Bnt it was a union in 
which there were diverse minds, purposes and deter- 
minations ; each dictating, none obeying ; each propos- 
ing, noue performing ; each sovereign, no one subject.' 
If each of the thirteen state governments were sove- 
reign in their governmental authority over all subjects 
within their respective limits, there could have been no 
union so perfect as to fuse their thirteet~ minds and mills 
into one national mind and will, mithont dissolving 
their state iudividualisn~, and thns destroying their state 
sovereignty. The nuion established under the articles 
of confederation was fimdamentally and radically de- 
fective, in this, that i t  permitted the institution called 
government, to be subject to the diverse minds and 
wills of thirteen states. That mas the weakness which 
threatened the life of the nation, and mhich reqnired 
for a remedy a more perfect uuion of the sovereign 
people - not of the political states. 

$187. The governments of the states were mere local 
institutions of the people, intrusted with the exercise 
of their anthority mithiu their respective limits. Having 
been instituted by the people of the local territory 
embraced within their respective limits, the states had 
no jnrisdiction beyond t,hose limits. Therefore, as politi- 
cal institntions, they had no national authority; and, 
conseqnently, as political institutions, they could confer 

1 See ante, 2 91 and note. 
., . . . 
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none. The people of the several states had become 
national citizens-not through their respective state 
governments, but in virtue of the union of the good 
people of all the colonies, in proclaiming and establish- 
ing themselves as a nation. The "MORB PERFECT 
UNION" demanded, then, was the more perfect union 
of the people, to be represented by one general govern- 
ment for national purposes. 

$ 188. This more perfect union of the people, de- 
manded, was a union of them, not as citizens or 
inhabitant's of particular states, but as people of all 
the states having rights and interests in common. To 
become a nation, the sovereignty of nationality must 
attach, mhich is independent of, and above all other 
earthly authority. This kind of sovereignty could not 
attach to a state with its limited jurisdiction and 
authority, nor could it attach to the people of a state 
as state citizens merely, became the state mas not a 
nation and had no claim to nationality. The advan- 
tages to be secured by the more perfect union of the 
people as a nation, mere, among other things, to 
extend, by administration, the national rights, powers 
and authority of each citizen over all the states, and 
make dl subjects of one government. 

$189. The union of the people of the United States 
as a nation, and the institution of the general govern- 
ment to represent them as snch, necessarily iuvolved 
the denial of sovereignty to the st'ates. The absolute 
sovereignty of the nation necessarily exclutles the like 
sovereiguty in any other body than its own witbin its 
lin~its. The nation as a society, is a unit; as a body, 
i t  is one ; as a power, it has no superior ; as a sovereign, 
i t  is absolute, and answerable to no earthly tribur~al. 
This natioual personality occupies and possesses every 
inch of territory, and every iota of authority and power 
within the limits of the Uuited States. What the 
people as a nation legislatively will, is the supreme 
law ; what they determine, is final, and from i t  there is 
no appeal. 

$ 190. When the people ordaiued and established the 
constitution of the United States, and thus instituted 
the general government with its powers, they asserted 
this sovereign authority over all. The convention which 
drafted the constitution for the PEOPLE OF THE UNITED 
STATES proposed, among other things, that the consti- 
tution might be amended in the manner prescribed, 
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The people, in ratifying the constitution, sanctioned the 
proposed mode of making amendments. By it, any of 
the states, as phople or government, may be deprived 
of the exercise of such powers as three-fourths of the 
others may ordain by way of amendment to the consti- 
tution, whether they assent to it or not. The assertion 
of this authority by the nation, necessitates the obedi- 
ence of the states. They are amenable to other and 
higher authority. There is an earthly power above 
them, to which, by their own oaths, they are bound to 
submit. There is .that authority which can make laws 
that are supreniely obligatory upon them, notmi thstand- 
ing the authority of their state constitution and lams to 
the cou trary.' 

$191. The authority by which the general govern- 
ment was instituted, and is sustained, is absolute over 
all state authority, whenever the people see fit to e8er- 
cise it. The authority which can withdraw olze subject 
from the jurisdiction of the states, and can confer on the 
general government additional power to regulate and 
control it, can withdraw all subjects from state jurisdic- 
tion, and intrust the general government with plenary 
powers over all matters of internal administration. I t  
is no answer to say, the people will never consent to 
such amendments. They have the authority to assent 
to them; and that involves the absolute authority of 
the nation over the states. 

5 192. The amendments made to the constitution in 
the manner prescribed, become a part of the constitu- 
tion, and, consequently, of the supreme law of the 
nation; and the one-t,hird of the states not assenting 
to such amendment, are nevertheless boni~d thereby, 
notwithstanding the constitutional encroachment made 
upon their state constitution and laws. A state or 
people thus situated are not sovereign in the absolute 
seuse. There is a higher authority to which they, as 
people and states, are subject. Their constitution and 
laws mag be abrogated, in whole or in part, without 
their consent ; and they are without remedy, except in 
revolution. 

1 " The congress whenever two-thirds of both houses shall deem it necessary 
shall propose andndments to this constitution or on the application of the( 
legislatures of two-thirds of the several states, ;hail call conventiori for pro- 
posing amendments, which, in eithtr case shall be valid to all intents and 
Burposes as a art of this constltut~on wgen ratifled by the legislatures of 
hree-fodrths ofthe several states, or by'conventions in three-fourths thereof! 

a8 the one or the other mode of ratiflcation may be proposed by the congress, 
kc. (Art. 5 of the Comst. of the U. S.) 

12 
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$ 193. Such mas the " more perfect union" sought 
by the people of the United States when they ordained 
and established the national constitution. I t  was to 
weld the people of all the states, for national purposes, 
into one grand society as a natiou, haviug one interest, 
one purpose, one aim, and one destiny ; to illstitate for 
such people one government, clothed with authority and 
power to command respect and honor from abroad, 
and obedience and support a t  home ; and thus to secure 
to all its citizens the full enjoyn~ent of their civil rights. 

5 194. Another purpose for which the constitution 
was ordained mas " TO ESTABLISH JUSTICE." The state 
governments, if they mould, had full power to establish 
justice between the citizens thereof, in respect to sub- 
jects of a local and domestic character. But they could 
exert no authority over suhjects international, or which 
involved the jurisdiction of persons or subjects situated 
beyond their respective limits. The congress of the 
United States, under the articles of confederation, had 
no power to exact obedience, or to punish disobedience, 
to its ordinances. The great defect in  the col~feder a t' lon 
mas this lack of power to give sanction to its lams.' 
There mas no express authority to exercise force, and 
it could not be implied, because the articles of confed- 
eration prohibited any implication of power by the 
congress. The congress could neither impose fines, nor 
direct imprisonment, nor divest privileges, nor declare 
forfeitures, nor suspend refractory others.2 

$195. The source of this weakness under the con- 
federation mas, that the states refused to commit to 
the congress the exercise of the necessary authority 
to adininister as a government of the nation. I t  was 
rather an advisory than a legislative body. I t  could 

1 Kent's Com., 200; Story's Com. Const., $282. 
S y  this political compact -articles of confederation - the United States, in 

congress, had exclusive power for the following purposes, without being able 
to execute one of t,hem: They might make and conclude treaties, but they 
could only recommend the observance of them; they might appomt embassa- 
dors, but could not even defray the expenses of their tables; they could borrow 
money in their own name on the faith of the unlon, but could not pay a dol- 
lar;  they wereputhorized to coin money, but could npt command the means 
to buy the bulllon . they mlght make war and det,ermme the number of troops 
necessary, but th& could not raise a single soldier. in short they might 
declare everything, but they could do nothing. (Story An Const. $216.) 

Governor Randolph in the Virginia convention in speaking Af this lack of 
power under the confeheration after stating what had been accomplished dur- 
ng the war, remarks: "How different t,he scene when this peril vanished, and 
eace was restored! The demands of congress were treated with neglect. * * % e became contemptible in the eyes of foreign nations. They discarded us as 

little wanton bees, who had played for liberty, but had not sufficient so1idit.y 
or wisdom to secure it on a permanent basis. * * I t  was found that con ress 
could not even enforce the observance of treaties. The treats under whit% we 
enjoy our present tranquillity was disregarded." kc. (3 Ell. Deb., p. ZI, Lip- 
pincott's ed.) 
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inrestigate and recommend, but it could not command 
and enforce. The thirteen states maintaining their 
separate and independent authority ; acting from their 
supposed separate interests; jealous of the particular 
burdens imposed upon them; jealous of the tardiness 
of other states in fulfilling their engagements; com- 
plaining that others had not paid its quotas, there was 
no alternative left; but to give up national existence 
and to go back to a state of colonial dependence, or 
to change the system, and establish a government of 
the people, perfect in all its departments, to legislate, 
adjudge, and executed by the anthority of the nation.' 

$196. The nation could not maintain its existence 
among the nations, without maintaining international 
relations mith them. It ,  therefore, became indispensable 
that those relations shonld be regulated and determined 
by treaties, compacts and agreements ; that some agency 
should be established by which those necessary treaties 
and agreements could be made and entered into on the 
faith of the nation ; and, being made, it was also neces- 
sary that they should be observed and kept. This 
involved the binding of the nation by the exercise of 
its authority, and the command of its resources, by 
which its faith might be kept and its pledges redeemed. 
This required the institution of a government clothed 
mith the necessary authority and power to represent the 
nation as a unit in mind, pnrpose and power; to under- 
take, and to perfbrm for, and in behalf of the nation. 
In  no other way could justice be established by being 
made certain and secure to every one having to do mith 
the nation. But this end could not be secured, so long 
as the nation was in any degree dependent upon the 
diverse minds and wills of thirteen iudependent state 
governmel~ts to determine what jnstice required, arid by 
what means, if any, it should be euforced. Therefore, 
the establishment of justice between the people of the 
United States as a nation, and other nations, as well 
also as betmeeu the citizens of the nation, required the 
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institution of a general overnment by the people, 
which should hold its aut ority of the people, and be 
amenable to them alone. 

fi 
$ 197. Again, the citizens of the several states mere 

alike national citizens, and equally entitled to protec- 
tion by the nation in their national rights and interests. 
There mere interests common to the menlbers of the 
nation which the local governments mere not cornye- 
tent to adjust. Those engaged in commercial pursuits 
were peculiarly liable to the unequal operations of the 
laws of the difl'ereut states affecting trade. That whole 
class of subjects committed to the regulation and con- 
trol of cougress by the constitution could have been 
justly provided for in no other way. The power to lay 
and collect taxes for national purposes ; also, duties, 
imposts and excises ; the power to regulate colmrnerce : 
to establish uniform rules of naturalization, and uui- 
form laws on the subject of bankruptcies ; to coin 
money and regulate its value, could not have been 
exercised justly to the national citizen by the state 
governments. The national government was therefore 
necessary and appropriate to estctblish justice, in these 
respects. 

$198. But the institution of the general government 
under the constitution was necessary to establish justice 
between the uatiou and its citizens, and foreign nations 
and their citizens. After the confederacy mas formed, 
and the rights of mar as a sovereign belligereuk nation 
had been assumed, authority to make captures and 
bring in ships and cargoes for ndji~dication, iiecessarily 
flowed from the exercise of these rights, according to the 
law of i~ations. The several states retained, or rather 
assumed, the power of appointing prize tribunals to 
take coguizauce of these matters, so that there were 
thirteen separate aud independent prize tribunals insti- 
tuted by one party carryiug on a mar. And although 
the articles of confederation authorized congress to insti- 
tute appellate tribnnals, which they did, they had no 
authority to enforce their decisious. Conseq~teu tly these 
appellate tribunals were disregarded, and their decisious 
treated as nullities, and neutral indiviclnals and neutral 
nations mere without any adequate redress for the most 
inexcusable i~ijrxstice, and the nation snbjected to ilnini- 
nent dangers ; and there mas no remedy for these evils 
and the consequent injustice, until the people instituted 
the general government, and thus placed these ques- 
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Lions where they could be adjudicated and determined 
by the authority of the natio1i.l 

5 199. Again, the treaties which were entered into by 
congress with foreign nations were neglected, although 
they were declared to be absolutely obligatory npou the 
severil states. While these states assumed Lo exercise 
their authority in  national affairs they did not regard 
the responsibilities of the natioti. They did not, indi- 
vidually, hesitate to violate treaty obligations ei~tered 
into by the congress, both by legislation and adjntlica- 
tion. The treaty of 1783, by which, as against Great 
Britain, ow independence mas legally established, was 
notoriously violaterJ, and the provrsions therein for pay- 
ing debts, disc;irded. This could not be otherwise while 
the natioild adniinistratiou was committed to the petty 
interests, jealonsies and diverse wills of thirteen local 
go~ernwe~r ts. A~itl  because of the existence of such 
defects ill the confederation, it wns well said : " We, the 
people, do ordain and establish this constitution, for the . 
purpose of establislri~zg justice." 

5 200. The states treated the debts of the nation as 
though tlwy were uuder no obligation to provide for 
their payli~eat. The obliptions of the nation to those 
creditors who had advanced money, and to those soldiers 
who hail served in tlie mar, mere disregarded by the 
states. Yurticnlarly tlie officers and soldiers who had 
acliieved tlie intlepeudence of the nation, "mere suffered 
to languish in want, and their just denlands evaded or 
passed bv with indifference.' No eficient system to pay 
the public creditors mas ever carried into operation 
until the constitution mas adopted." 

5 201. The conduct of the several states, in the local 
adnlinistration of jnstice among their respe3tive citi- 
zens, mas, if possible, more reprehensible. Laws mere 
continually enacted by the state legislatures violating 
the s:medness of contracts ; such as laws anthorizing the 
payment of debts by installinents a t  periods digering 
from the original tenns; lams suspendiug the remedies 
for the recovery bf debts ; lams authorizing the delivery 
of any kind of property iu paymei~t of debts, upon an 
arbitrary or aniicable appraisement ; lams closing, for a 
limited time, the courts, under particular circumstances; 
insolvent laws-some of a permanent, and some of a 

1 Story's Corn. Const.. $ &  and notes. 

a Story's Corn. on Const., 8 486. 
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temporary character-which operated like a general 
gaol delivery in several of the states ; in short, the grin- 
ciples of justice were habitnally subverted under the 
administration of the local governments, through their 
unwise and partial legislation. Hence, there was pecu- 
liar meetling in this expression, " to establish justice," 
for which, aiuong other things: the people of the Uuited 
States ordained aud established their constitution for 
the United States of America.' 

5 202. Another purpose for which the people ordained 
and established the coustitutiou for the United States, 
mas "to insure domestic tranquillity." First', there were 
dangers quite likely to arise out of the conflicting inter- 
ests of the several states. Although the people of the 
Uuited States mere a nation, hitherto they had not 
organized a government to exercise their authority as 
snch ; aud there was uo iustitutiou amoilg t l~em author- 
ized to adjust the conflicting claims mhich mere liable 
t o  arise between the several states, or between the state 
and citizens of other states. That the state govern- 
ments were disposed to maintain state authority, and 
assert their peculiar interests, even in questionable 
cases, wits quite apparent. Instances were not unfre- 
quent where justice mas denied, owing to ~~njustifiable 
preferences, fostered in favor of state citizens where the 
interests of citizens of other states were concerned. 
Moral obligations mere discarded, and feelings of retali- 
ation, sure to arise when the law fi~ruishes no redress, 

1 See Story's Com. on Const., 487; see also CHASE, J., in Ware v. EIglton, 3 
Dall., 199, 1 Cond. R., 99.) 

"Prior to the date of the constitution the people had not any national tri- 
bunal to which they could resort for juktice. The distribution of justice was 
then confined to state judicatories in whose institutions and organizations 
the peo le of the other states had no participation and over whom they had 
not theyeast control. There was then no general churt of appellate jnrisdic- 
tion. bv whom the errors of state courts. affectins? either t,he na.t,inn a.t In.rso or 

mosities to hostilities was frequent in the history of indewendent states. a 
common tribunal for the termillation of controversies becanie desirable fr& 
motives both of justice and policy. Prior also to that period the United Btates 
had by taking a place amonu the nations of the earth bedome amenable to 
the ia$s of nations; and i t  w> their interest as well as'their duty to provide 
that those laws should be respected and obeyed. In  their national character 
and capacity the United States were responsible to foreign nations for the 
conduct of e&h state relative to the laws of nations and the performance of 
treaties. and then the inexpediency of referring all such questions to state 
courts i nd  particularly to the courts of delinquent states became a parent. 
~ h i l e ' a l l  the states were bound to protect each, and the cidzens of eact, it was 
highly proper and reasonable that they should be in a capacity not only to 
cause justice to be done to each, and the citizens of each, but also to cause 
justice to be done by each, and the citizens of each. and that not by violence 
and force but in a stable sedate and regular couEse of judicial procedure."  emar ark; of JAY, Ch. J., i 6  Chisholm v. Georgia, 2 Da11. R., 419,474; AS. C., 2 Pet. 

ond. R., 63.5, 670; see also 2 Graham's Hist. Appendix, 498, 499.) 



CONSTITUTION -ITS PREAMBLE. 95 

were enkindled. Lams impairing the obligations of 
contracts mere passed by several of the states. affecting 
injuriously citizens of other states. Had s~lcll states 
been n~etnbers of the family of nations, they would 
have been so~newl~at under the moral restrait~ts of inter- 
national l aw;  but being i~~clepetitlent goverlnnents, cre- 
ated oat' of separatt: colouies which had recently thrown 
off the a~itllority of the n~other coui~try, they were, as it 
were, snbject to no code of lams; as improvised govern- 
ments, they 1)elonged to no systeui. Hence, they were 
pecnlitrrly indepe~~deut, not only of one another, but of 
all eiirtl~ly goverlrn~enls ; responsible to no m e  but the 
people of their respective states. 111 this condition, it 
was  nora ally impossible that thirteen such governmeuts 
slionld coutiune to i~tltninister iu such a miluner as to 
avoid couflict. Beiug ssubject to no common code of 
laws, recoguizing no colnrnon authority to decide when 
they disagreed, if this state of things should continue, 
collisions werc certain to arise.' 

203. Before the revolntion, these thirteen states 
mere colouies of Great Britain, and they recognized 
the supreluacy of' her anthority. But when they pro- 
clainletl tlieir intlepeudence, a d  renounced their alle- 
giance to t l ~ e  British crown, each set up for itself. They 
were 110 longer political bodies, or societies, revolving 
arouud s national ceuter, by means of which they 
msinti~ined relations to other nations of the earth ; nor 
did they beco~ne ~~at ions,  and thus take upon them- 
selves the incidents of nationality. The people of the 
thirteen states, in their union, became a nation; but 
they were without a government by which to exercise 
tlieir authority; and, hence, were a nation unorganized ; 
that is, they mere organically powerless. During this 
period, from 1776 to 1787, the states within their respect- 
ive limits mere supreme in their administration ; not 
because they possessed sovereign authority, or had been 
intrusted with the exercise of it ; but because there Wils 
no organized body authorized to supervise them. This 
wils the peculiar political condition of the United States 
prior to the institution of the general government. One 
nation with thirteen professed sovereignties ; each abso- 
lute; each independent; each amenable to no earthly 
authority- not even the authority of international lam. 

I Connecticut once retaliated in an exemplary manner upon enormities 
committed upon her citizens by a neighboring state, which had passed laws 
affecting injuriously the citizens of Connecticut. (See Federalist, No. 7.) 
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The administrators of such governments must have 
been something more than human, or they would soon 
have found the necessity of a general government to 
INSURE DOMESTIC TRANQUILLITY. 

5 204. Situated as these states mere mith respect to 
themselves, they were in a condition to invite factions 
among the people. Those i~rtrusted with the adminis- 
tration of governmental authority would naturally feel 
the independence of their positior~ ; and, hence, would act 
mith a less sense of responsibility than was necessary to 
secure fidelity in the execution of those trusts. A single 
state, as snch, mas independent and sovereign in respect 
to all other states or goveruments ; was responsible to 
no one for the mar~ner in which she administered. If 
the federal collgress con tractecl debts, the crcdi tor  nus st 
look to collgress, or the states collectively, for payment. 
There was little sense of individual obligation or moral 
responsibility. This naturally iuduced recklessness, or 
a t  least indifferent morals, iu those charged with state 
administration. Not occnpying the position of a sover- 
eign nation in the grand society of the l ~ u n ~ a n  race, 
they had neither the self-respect, morality or dignity of 
such station. Hence, they mere naturally arrogant, 
illiberal, petty and selfish. Their injnstice would natu- 
rally induce retaliation. Hence, factions mould arise, 
prompted by hatred, revenge, retaliation, self-interest. 
The states being small, divided in interest, naturally 
antagonistic, the prospect of success n7onld encourage 
a fern, even, to resist the law with expected impunity. 
These, and other like considerations, demonstrated the 
necessity for instituting a government of a higher 
and more responsible character, to i~bsure domestic Iru~t- 
qtdlit!j. 

5 20,5. " To provide for the comnlon defense." The 
nation mas a uuit in existence, although it had insti- 
tuted no government to represent that unity in its 
will and action. The oppressions of the British govern- 
ment had compelled the people to mi te  in defending 
themselves, and, finally, in asserting their co~nnlon 
independence. But the bond of this union mas their 
common danger, arising from their mealiness when stand- 
ing separated and alone. Hence, as soon as peace was 
established, and danger ceased to threaten, the demands 
of their congress of embassadors were treated with 
neglect. Jealousies sprang up between the states; 
colllplaints were made that burdens had not been 
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equally distributed ; and the tendency was to separate 
again into their colonial elements. Had they thus sep- 4 

arated, and each maintained an independent existence, 
with no commanding power to regulate their intercourse, 
the nation would have been dissolved ; the elements of 
discord mould have been enkindled in their midst, and 
an appeal to some foreign power for protection would 
have been the inevitable result. But had  the^ main- 
tained a separate and peaceful existence among them- 
selves as states, each exercising sovereign authority over 
all subjects within its territorial limits, from their indi- 
vidual weakness, it would have been impossible for them 
separately to hare maintained an independent existence 
in respect to foreign powers; They Bad neither the 
we&h or strength necessary to have provided and used 
the means requisite for national existence or safety. As 
it reqnired a union of all to assert and establish their 
independence, so also it required the continuance of 
that union to defend and maintain it. 

$206. As a nation, i t  was necessary to exercise 
national authority throlighout its entire limits. The 
state of Massachusetts and the state of' Georgia, as a 
nation, mere one. An invasion of the territory of 
Georgia by a foreign force, mas the same to the citizen 
of Massachusetts as though Massachusetts territory had 
been iuvaded. The safety and dignity of the nation 
would be as really threatened by an invasion of one part 
thereof as of another. If there had been a necessity 
upon the colonies, j ostifying their rev01 ution and the 
establishment of their nationality, that same decessity 
reqnired that i t  should be maintained and preserved in 
all its vigor and administrative efficiency. As a nation, 
an external and an internal administration of author- 
ity mas indispensable. Hence, there @ere common 
interests both externd and internal, to be promoted ; 
common dangers to be repelled, and common rights to 
be defended. 

$207. To PROMOTE THE GENERAL  ELFA ARE." This 
involves, in general terms, the whole end and scope of 
government. The general welfare of a people consists 
in the free exercise and enjoyment of their natural and 
acquired rights. And when government shall so provide 
that all men living in society can be protected in such 
exercise and enjoyment, it has provided for the public 
welfare in a very high degree ; and when, in addition to 
this protection, it bemigill y and judiciously estends its 

13 
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aid to foster and encourage every branch of industry 
and art tending to the welfare, happiness and perfec- 
tion of individuals and society, it has provided for the 
public welfare in the highest degree, and accomplished 
perfectly the primary and ultimate end of all civil gov- 
ernments. 

$j 208. The primary and ultimate end of civil govern- 
ment being to aid and protect the members of society 
iu the exercise and enjoyment of all their uatural and 
acquired rights, its mission proper is AID and PROTEC- 
TION. I ts  aid should be so extended as to be availablo 
to all alike, who put themselves in a position to enjoy 
its benefits, without interfering with the vested rights of 
any. Thus, it can favor business associations by acts 
of incorporation and grauts of franchises, by means of 
which many citizens can unite their wealth, talent, 
and enterprise, for the accomplishment of works of 
greater magnitude than individual enterprise is cornpe- 
tent to perform. But in the exercise of goveramental 
power for such purposes, great care should be observed 
to guard against the misapplication and abuse of the 
powers granted, to the detriment of individuals or 
society. The objects for which such corporatiom are 
created, should be the general or public welhre, as well 
as the individl~al and associated advantages of the cor- 
porators. Such objects way be found in works of 
interual improvements ; in the building of public roads ; 
in developing the resources of the country ; in the 
edncation of the people ; the promotiou of the arts and 
sciences ; or in the general advancement of civiliza- 
tion and Christianity by the various agencies adapted to 
such purposes. 

5 209. Government can properly be authorized to aid 
individual members of society, as well as society at  
large, by building light-houses, harbors, and by impror- 
ing the navigation of rivers, making safe and convenient 
the reception and transport'ation of all articles of trade, 
manufacture and commerce. I t  can and sl~ould aid the 
people individually and collectively by establishing post- 
o%ces and post-roads; by providing for the safe and 
speedy transportation of the public mails to and from 
all settled parts of its territory, thus aiding every 
branch of industry, as agriculture, commerce, mauu- 
factures, navigation, and every other art or trade a t  all 
dependant on the sgeedy distribution of intelligence of 
markets, or general or special news, or information 
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of any character necessary, agreeable or useful to the 
people in their laudable and ordinary pursuits. I t  should 
be able, also, to aid society and individuals by promot- 
ing the progress of science and ar t ;  by securing for 
limited periods, to authors and inventors, the exclusive 
right to their own writings, inventions and discoveries. 
I t  is the proper business of government to aid all 
departments of industry, by providing a uniform and 
safe currencj as a medium of exchange, carefully guard- 
ing against fraud and imposition by counterfeiting or 
otherwise. These and many other like aids the gov- 
ernment could properly be authorized to extend to 
individuals and society, and thereby really promote its 
general welfare. 

5 210. As the government is instituted and intrusted 
with the exercise of the authority of the people for their 
benefit, as members of society, or, more appropriately, 
for the benefit of the commonwealth, those intrusted 
with its administration should take care that benefits, 
conferred upon one class or portion of society, are 
not conferred at tho expense of another; for govern- 
ment shorild ever exercise its powers in such a manner 
that thereby many may be benefited and none injured 
i n  the exercise of their just rights. It is not in the 
province of government to take that which belongs to 
one man aud bestow it upon another, unless the welfare 
of society demands i t ;  and not even then, without 
making just' compensation therefor. 

$211. Government not only may promote the gen- 
eral welfare of society by affording aid to individual 
members thereof as above set forth, but it is also 
required to promote their general welfare by protecting 
them in the enjoyment of their just rights. This is to 
be done by making, aud enforcing obedience, to all lams 
necessary to the maintenance of equal and exact justicg, 
To do this, government must have jurisdiction orer the 
persons and subjects necessary to such an administmiion 
of its authority. Hence, the constitution, instituting the 
general goverument, clothed it with ai~thorit~y to exercise 
those powers essential to an eflicient adminktration in 
respect to subjects beyond the jurisdiction of the states, 
and yet vital to the welfare of the people as a natiou. 

$ 212. The final purpose for which the constitution 
was ordaiued aud established-" to secure the blessings 
of liberty to ourselves and our posterity" -is the 
sum of all the others. Liberty, in its true civil sense, 
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secured to the citizen, is all he can of right demand. 
Oivil liberty consists in the free exercise of all the 
faculties and powers belonging to the individual, essen- 
tial to the continuance and perfection of his being and 
the attainment of a perfect destiny. h government 
that secures to its citizens and subjects the blessings 
of such liberty, secures all that is essential on its part 
to the perfect destiny of every subject. 

Sj 213. Inasmuch as the ultimate object of the people 
of the United States in ordaining this constitution for 
the United States of America, was to secure to them- 
selves and their posterity the blessings of liberty, i t  
follows that it was their design that the government 
thus instituted should be permanent, and should con- 
tinue with ttheir posterity. I t  mas to be a general 
government of the nation, to exercise national authority 
over all subjects committed to its jurisdiction. I t  was 
ordained and esta1)lished to secure the blessings of 
liberty in a sense in which the state governments were 
incompetent to the purpose; in a sense in which the 
state governments were without jurisdiction, and, there- 
fore, codd not be employed.' 

Sj 214. The safet'y and welfare of the nation required 
a goverun~eu t with continuing authority to represent 
the will and the power of the uatiou, on every question 
vital to its interests, whenever and wherever occasion 
should require. I t  required a government of one mind, 
will and purpose, in the exercise of national authority 
and power ; one that could speak with anthority to the 
people of Massachusetts and Georgia, and make itself 
obeyed; one that had jurdisdiction on the high seas 
from the northernmost limits of Maine to the utmost 
limits of Georgia; one which, in the plentitude of its 
anthority, could, for all national purposes, obliterate 
state lines and rise above state jurisdictions. I n  short, 
the nation, from necessity, was instituting a govern- 
ment as the only means of exercising its authority and 
power to save itself, and secure the blessings of liberty 
thereby to the people and to their posterity. 

Sj 215. The state governments had not been instituted 
by the authority of any nation, nor for the purpose 

1 In all monarchical governments where the state in all its sovereignty and 
authority is represented by its kink the maxim is .'the king never dies." by 
which is meant, the authority of the h i o n  is the sqme, whether that adthor- 
ity be administered by one king or another. The king in a legal sense is the 
representative of sovereignty. In democratic governkents the aamh idea 
would be expressed by the maxim "the people never die " or, ih plainer terms, 
"the public never die," thereby re iesenting the continkity of national sover- 
eignty in the corporate body of tge nation. 
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of administering national authority. They had been 
improvised during the revolutionary struggle by the 
people of the respective colonies, who, when they 
renounced their allegiance to the British government, 
were, as communities, without national recognition or 
national relations. These colonies took the name of 
states, not in the sense of nations. Rhode Island and 
the Providence plantations were never supposed to be a 
nation, or to have the incidents of nationality, or the 
rights, prerogatives and pomers of a nation. There 
never was a time when the United States were sup- 
posed to oonstitute more than one nation, although, 
since the revolution, there has never been less than 
thirteen separate and independent states. Prior to the 
institution of the general government by the people of 
all the states, acting in virtue of their inherent author- 
ity as a nation, there was no organized government to 
question the authority of the state governments. All 
agree that the people of Virginia, as a colony or state, 
were separate from. and independent of, all the other 
states or colonies as such ; and so of all the others. So 
that, in respect to each other, as local political govern- 
ments, they were sovereign and independent. But they 
had not, and from their situation never could have, the 
absolute sovereignty and independence of a nation, in 
respect to TEE PEOPLE OF THE UNITED STATES, by 
whose proclamation and action they had been separated 
from the British crown, and absolved from all alle- 
giance to the British government. The authority of 
the united people constituting the one nation, de facto 
and de jure, including the territory and people of all 
these governments, is the only absolute sovereign 
authority ever known or recognized here. Nationality 
mas the achievement of all ; and, hence, national sover- 
eignty belonged to all, and could be exercised only by 
those authorized by all to exercise it. And the people 
of the thirteen colonies, in conventions called for that 
purpose, ordained and established this constitution to 
secure the blessings of liberty to all, as members of the 
nation. 

$216. Whenever the sovereignty and independence 
of the several states are spoken of in this treatise, it is 
to be understood, that State sovereignty and independ- 
ence is only ~elatiue, not absolute ; that is, they are each 
sovereign and independent in respect to the other, but 
not in respect to THE NATION. The nation alone is 
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absolutely sovereign in its inherent authority ; and can 
speak from that absolute sovereignty, and ordain, in 
respect to these states, whatever i t  pleases; and its 
ordinance, when once recorded as the will of the nation, 
is the supreme lam, anything in the constitutions and 
laws of these states to the contrary notwithstanding. 

$ 217. I n  the internal administration of the nation, 
these state governments have been preserved, and the 
sphere of their administration has been assigned, in 
which sphere only, they have jurisdiction to act. But 
they can exercise only such authority as retilains to 
them after the nation has assigned to the general gov- 
ernment the sphere of its duties and powers. The 
nation as such, in virtue of its inherent sovereignty, 
has authority to transfer to the general government 
jurisdiction over any snbject it thinks proper. 

$ 218. The people have intrusted the states with the 
exercise of those powers essential to that portion of 
internal administration which remained after their grant 
of powers to the general government; not because of 
any authority or right on the part of the state to claim 
the exercise of such powers, but because, in matters of 
a local and domestic character purely, the people of the 
state are supposed to know best what the particular wel- 
fare of those interested in such administration dema,nds. 
Such local jurisdiction is committed exclusively to thorn, 
not from any right they have to govern as states, but 
fro111 the policy and fitness of permitting, as far as pos- 
sible, those whose interests only are affected, to have 
the exercise of the authority to govern themselves in 
that respect. 

$ 219. By dividing the internal administration be- 
tween the general and state governments, giviug to 
each, jurisdiction over such subjects as from the natnre 
of tllirlgs more properly beloug to them respectively, 
the democratic principle of self-government is most 
aptly applied, in securing to each aud every member of 
the natiou the largest au~onnt of liberty, and the high- 
est possible security for the same. Thus, the general 
and state governments are each institntions intrusted 

governmental authokity over subjects ecfiliakly their own and to the general 
government jurisdiction over such sufjjects as primarily Affected the welfare 
of the people of the nation. Upon the same principle the people of the state 
as far as consistent with the eneral interests, commit the government of citiei 
and towns to the municipalify. 
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with t'he exercise of the sovereign authority of the 
nation, so apportioned to each as that those interested 
in any particular subject of administration control it. 

$ 220. The system is most admirable. There is but 
one sovereignty absolnte, existing in the United States, 
and that is, the sovereignty of the nation. I t  neces- 
sarily excludes all other sovereignty absolute. But 
there are several institutions within the United States 
intrusted with the administration of this sovereign 
authority over certain subjects committed to them. The 
general government, in administration, is charged with 
the exercise of sovereign authority over subjects com- 
mitted to its jurisdiclion. The state government is 
likewise charged, in administration, with the exercise 
of sovereign authority over what remains. But neither 
government possesses any sovereignty of its own. The 
authority to be exercised is that of the people of the 
United States, and those exercising it are ever responsi- 
ble to them. 

$ 221. The general and state governments, as admin- 
ist;mtive institutions, are a part of the same national 
system. Tl~ere is but one authority to be administered, 
although there are divers administrations of such au- 
thori ty adapted to the subjects thereof. There is but 
one natiou, and it possesses and occupies every inch of 
territory, and embraces every subject of government. 
The nation is a unit in being, in mind, in purpose and 
power, nulimited within the national boundaries. The 
agencies by which it administers are limited to the 
powers cotmnitted to them. There is neither consolida- 
tion ilor division. There is one power over all, with 
limited administrations suited to all. 

$222. By the national constitution the state govern- 
ments have, in some respects, been ordained as agencies 
in the practical administration of the general govern- 
ment. Thns, the representatives in congress are to be 

. chosen by the people of the several states, having the 
qualifications requisite for electors of the most numer- 
ous branch of the state legislature.' The senate is to 
be composed of two senators from each state, chosen by 
the legislatrlre t h e r e ~ f . ~  Each state is to appoint, in 
such manner as the legislature thereof may direct, a 
number of electors equal to the whole number of sen- 
ators and representatives to which the state may be 
entitled in the c~ngress .~  

1 Const. U. S., art. 1,3 2. 9 Idem, 2 3. 3 Idem, art. 2, ?I. 
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5 223. But in performing these offices in the practical 
administration of the general government, the states 
act in virtue of the authority intrusted to their exercise 
by the national constitution, and not in virtue of any 
authority inherent in the states themselves. In  these 
respects, the states have been constituted national agen- 
cies, to exercise administrative authority in the selection 
of representatives and se~ators  in congress; and also 
in selecting electors for president and vice-president of 
the United States. But all must agree that in these 
respects they act in virtue of delegated, and not of origi- 
nal, authoricy. All must agree that it was competent 
for the people to have vested the exercise of such 
authority in the geueral government had they thought 
proper to have done so. 

Sj 224. The idea of separate original sovereignties in 
the national and state governments, or in the nation 
and states, is an erroneous and dangerous one. The 
anticipated conflict between the two authorities, has 
ever created visions of state and national ruin. The 
only dangers which have seriously threatened the de- 
struction of the nation, and the consequent loss of 
security and liberty to its people, have arisen from this 
erroneous idea of original sovereignty iu the states, 
and, consequently, of s natural antagonism of rights, 
interests and authority between two separate original 
sovereignties, occupying the same territory, and embrac- 
ing the same people. 

Sj 225. These anticipated conflicts of authority between 
the general and state governments, which have created 
in many minds, serious apprehensions as to the stability 
of these American institutions, are the natural and 
instinctiverecognitionsof theinco~npatibility of absolute 
sovereignty in two distinct goverements, each occupy- 
i n g  the same territory, and embracing the Same subjects. 
I t  is the judgment of common sense that the hypothesis 
is in itself an absurdity. 



CHAPTER VII. 

LEGISLATIVE DEPARTMENT. 

5 226. AT its commencement, the convention, which 
drafted the constitution, while i t  was in committee 
of the whole on the state of the American union, 
resolved that, in the opinion of the committee, a, na- 
tional government ought to be established, consisting 
of a supreme legislative, judiciary and executive.' The 
convention acted upon this suggestion, and divided the 
internal administration of the government into three 
departments ; complitting to one the authority to legis- 
late, to another the authority to adjudicate, and to a 
third the authority to execute the laws.2 

$ 227. These several departments, in the exercise of 
the special powers committed to them respectively, are 
independent of each other, and collectively constitute the 
government ; that is, they exercise all the authority of 
the government for purposes of internal administration 
through their several departments. The government 
can exercise legislative authority only through congress, 
to which the legislative anthority of the government is 
committed. I t  can ascertain and apply the lams only 
through the judiciary, to which the judicial powers of 
the government are committed. I t  can execute its 
orders, judgments and decrees, or enforce the observ- 
ance of the laws generally, only through the executive, 
to which department the executive powers of the gov- 
ernment are committed. I t  is not to be supposed, 
because each department is intrusted with the exercise 
of supremo authoriby in its appropriate sphere of duty, 
that, therefore, there are three sovereignties, or that 
sovereignty is divided between these three departments. 
The government is intrusted with the exercise of the 
sovereign authority of the people to legislate through 
congress ; to adjudicate through the supreme court, and 
such inferior courts as congress shall establish ; and to 
execute the laws through the president of the United 
8tates. 

Ell. Deb., 151. : %BPegislative pomers herein granted shall vest in a congress of the Uni- 
ted States which shall consist of a senate and a house of representatives." 
(qft. I 2 1'~onst u 8.1 

~ h 6  e+cutive ower shall be vested in a president of the United States of 
Afflerica. (Art. 8 $1, Const. U. 8. 

The judicial power of the ~ n i i e d  States shall be yeeted in one Supreme 
court and such inferior courts as the congress may from time to time ordain 
an$ istablish." (Art. 8,Bl.) 

14 
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$ 228. I t  is essential to the perfection of admin- 
istration, that the legislative, judicial and executive 
departments should be independent of each otlher. The 
proper administration of governmental authority re- 
quires the exercise of the highest wisdom, the greatest 
prudence, the strictest virtue, and the lofttiest pariotism, 
to make it what i t  ought to be, as the educating, devel- 
oping, protecting, sustaining and governing power of 
the nation. When i t  legislates, its laws should be cal- 
culated to benefit as many as possible, without injuring 
any; therefore, i t  should Imve the wisdom and the 
prudence to ascertain mhat lams are needed, and mhat 
will be the probable effect of those lawa in their appli- 
cation to the people they are to govern. The judges 
who interpret and apply the laws to individuals and 
subjects, should have the wisdom to comprehend them 
in their true meaning and application ; to ascertain with 
judicial certainty the occasions of their application; 
and should be possessed of that integrity which would 
make them blind to every other consideration than the 
doing of eqnal and exact justice to iildividuals and 
society. And he, who executes these lams as ascer- 
tained and applied by jndicial determination, or in any 
other manner required by law, should be possessed of 
firmness of mind, integrity of heart, and kindness and 
humauity of spirit, so that ho become the fit repre- 
sentative of the dignity, the power, and the good mill 
of the people, who, in their utnlost severity, seek the 
highest good of all. 

$j 229. There are many and weighty reasons for sepa- 
rating the authority to be exercised by the government 
into these independent departments. First, the several 
departments are each distinct in their nature, and 
require a distiuct class of minds having different quali- 
fications, to administer them. The office of legislation 
will necessarily be performed by a changiug body of 
men, taken from the various classes of society, to 
administer for a limited time as members of the legis- 
lature. I n  democratic governments, this is oue of the 
essential features of the system. They must come 
from the body of the people, that they may know t'heir 
wants, and be identified with their interests. They 
must return a t  short intervals to the people, that they 
may be responsible to them. They must be taken from 
the various arts, occupations, trades and professions, 
that all interests may be represeuted and cared for, to 
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the end that laws promotive and protective of each, 
may be enacted. Such, necessarily, must be the general 
constitution and character of the legislative assembly 
in all democratic governments. Fermers understand 
best the interests of agriculture; mechanics under- 
stand best what belongs to their particular trade; 
merchants know best what provisions are required 
to facilitate exchange of commodities. Each of the 
learned professions best comprehend their re~pect~ive 
professional interests. Bat neither farmers, mechanics, 
tradesmen or artists, know best how to frame a law, 
promotive or protective of their interests, ~ i t h o u t  inter- 
fering or injuriously affecting others. There will be, in 
the legislative assembly, legal minds accustomed to the 
forms of legal definition and expression ; there will be 
statesmen who can comprehend the general scope and 
effect of any particular law proposed, and they will aid 
in embodying the ideas of the various members repre- 
senting the various interests, in legal form, with suitable 
restrictions and limitations, so that the laws enacted 
may do mnch good and no harm. 

Sj 230. But these legislative assemblies are composed 
of men often influenced by particular interests; suhject 
to be controlled by combiuations which unite many 
separate measures for the porpose of secnriug a major- 
ity for each ; and in many ways they are influenced to 
act hastily, from impulse, interest, popular excitement 
and the like, which tend to defeat the exercise of that 
wisdom, prudent foresight and calm judgment, so essen- 
tial to correct legislatiou for the welfare of individuals 
and society. For these and similar causes, lams enacted 
by legislative assemblies are not alwa'ys wise and just ; 
do not always tend to the well-being of society. Some- 
times they are in violat'iou of the fundamental principles 
of justice. If laws thus enacted were to be adjudicated 
and applied by tho same body, suQject to the same influ- 
ences and impulses ; cont'rolled by the same interests, 
the well-being of individuals and society would be in 
great danger ; and the government, instituted to foster 
and protect the best interests of society, would become 
its most dangerous oppressor. 

Sj 231. The constitution of the judicial office, and the 
requisite character and condition of the judges are very 
different. The judges are selected from a class of men 
familiar with the principles by which rights are to be 
determined, and justice to be ascertained and applied. 



108 GOVERNMENT. 

By 8 long course of studying the constitution and laws, 
they acquire a knowledge and discipline suited to 
qccurate determination. In  practice, the judge is not 
allowed to sit in cases where he has even the remotest 
interest; or is within the ninth degree of consangninity, 
or in any manner akin to either party. By his position 
as a judge, he is removed from all excitement or popu- 
lar influence, and in the discharge of his duty he has 
only to asoertain the facts and spply the lam thereto ; 
but in all other respects, as the symbol of justice, he is 
required to be blind. 

5 232. Such being the constitution of the legislative 
and the judicial departments respectively, and such the 
characters and qualifications of their respective mem- 
bers, it cannot be doubted, that the interest of all 
requires them to be thus separated and made independ- 
ent each of the other. Then should the legislature enact 
a lam obnoxious to the principles of justice as secured 
by the constitution, i t  would be powerless for mischief. 
Before such law could be enforced, i t  would necessarily 
be subject to the strictest scrutiny of learned and 
impartial judges, authorized to examine into its validity 
and pronounce upon its constitutionality; required to 
ascertain judicially the existence of facts demanding its 
application; and the deliberate and impartial judgment 
of the court in respect thereto. 

$233. The same considerations calling for the sepa- 
ration and independence of the legislative, judicial and 
executive departments, also require that the legislature 
itself should be separated into two distinct branches.' 
One branch comes directly from the people, and reyre- 
sents them in all their various rights and interests. I t  
is emphatically the popular branch of the legislature, in 
which the people speak from every trade, occnpation, 
profession and interest. I t  is the most numerous branch, 
coming from and returning to the people every two 
gears, that i t  may ever be fresh from their presence. 
This branch is democratic in an eminent degree ; and is 
characterized by the universality of the interests of 
society represented by it, rather than by its wisdom and 
discretion in such representation. I t  is better fitted for 

1 "The house of representatives shall be composed of membera every second 
ear by the eople of the several states- and the electors in each state shall 

gave the quabicatio2s requisita for electors of the most numerous branch of 
the state legislature (Art. l $2, L'onst. U. B.) 

"The senate of tGe united States shall be composed of two senators from 
each state chosen b the legislature thereof, for six years; and each senator 
shall have'one vote.'?(~rt. 1, 3, Const. U. S.J 



LEGISLATIVE DEPARTMENT. 109 

proposing subjects for legislative action than for matur- 
ing legislation upon those subjects. Experience has 
demonstrated the utility of adding another body as a 
branch of the legislature, disti~lgiiished more for its 
wisdom, gravity and prudence, than for its numbers, 
nearness to, or freshness from, the body of the people. 
This is considered the aristocratic branch, designed as st 
check upon the hasty, immature and indiscreet legis- 
lation, of the more popular branch. In one sense the 
senate is figuratively composed of the honored fathers 
of the nation, while the house consists of the sons 
thereof.' 

$j 234. In the legislature thus constituted, i t  is expected 
that the assembly or house of representatives will rep; 
resent the people in their individual and social interests; 
will propose all necessary measures to secure them in 
the exercise and enjoyment of their respective rights; 
and that the respective members will, according to their 
wisdom and ability, be faithful to their particular con- 
stitnencies. I t  is expected that the upper house or . 
senate mill more particularly represent the wisdom, 
prudence, discretion ant1 dignity of the state or nation, 
in the exercise of its legislative authority. In  its con- 
stitution it does not profess to be democratic ; it was 
instituted as a check upon the centrifugal tendencies of 
the extreme denlocracy of the honse of representatives, 
and it is one of its particular offices to bring to the test 
of wisdom and prudence, the enactments of the other 
house? The senato is composed of two ikom each state, 
who are elected by the legislatures of their respective 
states, and hold their office for the term of six years. 
As a governmental body it never ceases to exist, but the 
house of representatives is renewed every two yeam3 

1 "The person appolnted" to the senate "must be at  least thirty-flve years 
of age have been a citizen of the Unlted States nine years and at the time of 
his elektlon. he must bean inhabitant of the state b,v which'he ~ h d l  be chosen. 
The senatorial trust requiring great extent of information and stabilitv of 
character, a mature age is reqfiisite. participating immediately in some of the 
transactions with foreign nations, it ought to be exercised by those who are 
thorounhlv weaned from the arofessions and habits incident to foreien birth 

2 The senate forms a great check upon undue hasty and o pressive legislo- 
tion Public bodies like private persons are ocotasionally unfer the dominion 
of &ong passions akd excitements. im6atient irritable and impetuous * * 
Certain po ular leaders often require an  cxtriordinary ascendency over the 
body by &eir talents their eloquence their intrigues or their cunning. 
~ e a h r e s  are often intioduced in a hudy  and debated with little care, and 
examined with less caution." (Story's ~om.'on Const., 2 550.) 

a "A good government implies two things: fldelity to the objects of the gov- 
ernment; secondly, a knowledge of the means by which those objects can be 
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$235. The institution of the senate as a branch of 
the legislature, composed, as it is, of members removed 
from the direct influence of the people, representiug 
society a t  large rather than particular individt~als or 
districts, with their personal and local interests and 
influences, is an expressiou of the deliberate judgmeut 
of the nation, that it is unwise aucl unsafe to intrust 
the exercise of the lam makiug power to the exclusive 
direction and control of a popular assembly. That 
there are tin~es when the people, like iudividuals, require 
to be protected from their own indiscretions. Although 
the majority are usually under the control of benevo- 
lence and good intentions ; y6t they are liable to 
transgress; and there should be provisions suited to 
such e~nergencies~ 

$j 236. Both the senate and house of representatives 
are composed of citizens of the United States, who are 
themselves s~ibject to obey the laws of their omu enact- 
ing ; and while the office of legislatiwe as a departnleut 
of governnieut, is permaneut, those who administer 
thereiu, remain in ofiice only for a limited period, when 
they are srlcceeded by others. I t  is not to be stipposed, 
therefore, that as a legislative body, they mill seek to 
accnmulate power in their own hands; for as members 
of that body, it could iurlre to tl~eir beuttfit but for a 
short period ; and would operate to their disadvari tage 
best attained. I t  was suggested that in the American government too little 
attention had been paid to the l a s t  and that the establishment. of a senate 
upon a proper basis, would greatly in'crease the chances of fidelity, and of wise 
and safe le islation What i t  was asked, are all the repealing, explaining and 
amendingfaws, w<ich fill knd disgrace our voluminous codes but so man 
monuments of deficient wisdom; so many impeachmcnts,e,xhhited by eacg 
succeeding against each preceding session. so many admon~tmns to the people 
of the value of those aids which may be ekpected from a well constituted sen- 
at:" (Story's Coln. on Const., 356k.) 

A senate duly constituted would not only operate as a salutary check upon 
the representatives, but occasionally upon the people themselves ngainst their 
own temporary delusions and errors. The cool deliberate sensk of the com- 
munity, ought in all governments, and actuall$ will in all free governments, 
ultimately prevail over the views of their rulers. But there are particular 
moments in public alfairs, when the people, stimulated by some irregular pas- 
sion or some illicit advantage or misled by the artful misrepressntations of 
interested men may cull for Aeasures which they tllemvelves wlll afterward 
be most ready to lament and condemn. In these critical moments how salu- 
tary will be t'he interference of a body of respectable citizens chosen without 
reference to the exciting cause to check the misguided career df public opinion 
and to suspend the blow until reason, justice and truth, can regain their 
authority over the public mind." (Idem, #, 565: Federalist No. 03.) 

I "John Adams in hls tefensn of the American constitution letter I?, pp. 215 
216 holds this lanyuane: If we should extt~nd our cnndor so fa; aq to own that 
th: lnnjorlty of mankind are generally under the dotninion of benevolence and 
good intentions. yet it must he confessed that a vastmajority frequently trans- 
gress. and what'is more decidedly in point not only a majority but almost 
all. chnflne their benevolence to their fam'ilies. relations. nersohal friends. 
aaiish. villaze. citv. countv. arovince: and that verv few' indeed extend it 
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as citizens both while in office and also after their term 
had expired. 

$237. There are many weighty reasons for instituting 
this independent body as a branch of the national legis- 
lature, unnecessary to be considered in this place. It 
has been, and is claimed that the senate particularly 
represents the interests of the several states as such, 
and stands as a shield between the people of the nation, 
or of the government they have instituted, and the 
respective state governments. The souudness of this 
position is not rei~dily perceived. I t  seems to assume 
that the state, governments are in danger of being 
invaded by the people of the nation, because of some 
naturwl incompatibility between the state and nation ; 
arid that the state, being small and weak compared with 
the nation, needs to be protected by a coilncil of semi- 
ernbassadors in the persons of the senators of the 
United States. This hypothesis has no real foundation 
in fact. Every national citizen is likewise a state citizen ; 
and national and state interests are so interwoven in 
each citizen, that he is equally interested in nmintaining 
the just authority of each government. ' The national 
government is as much his own as the state govern- 
ment, created in the same nlanuer, by the same anthority 
and for the s m e  geueraJ pirpose. I t  differs in the 
subjects a t~d  in the extent of its jurisdiction, iu the same 
degree that the subjects of national welfare differ in 
their nature and extent from the more local affairs of 
the state. The powers to be exercised by the general 
government are particrllarly specified in the grant, while 
those to be exercised by the states are merely described 
as the powers, not grauted, &c. 

$ 238. The general and state governments are n part 
of one and the same system, instituted by one and the 
same people, having one and the same general duty 
to perform for the people. Bvery national citizen is 
necessarily connected with business and interests of a 
domestic character; and there is but one class of insti- 
tiitions in this comtry that can administer to his 
necessities in respect to those subjects. That branch of 
interual administration is by common consent, as well 
as by particular regulation, committed to state admin- 
istration. And the state governments are as absolute 
in the exercise of their anbhority mithin the limits of 
their respective jurisdictions, as is the general govern- 
ment within its particular sphere ; and every national 
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citizen is as much interested in preserving intact the 
jurisdiction of the several state governments as he is 
that of the general government. Therefore, the idea 
of danger of encroachments of national power upon 
state authority, is without any foundation in philosophy 
or fact. If there is any danger of encroachment by 
one government upon the jurisdiotion of the other, thab 
danger is to be found in the local and petty disposition 
of the states to assert and maintain authority over sub- 
jects affecting the nation a t  large. All real danger to 
the welfare of the people, hitherto experienced, has come 
from that source. 

$ 239. But it is no part of the constitntional diity 
of the senators of the United States to represent the 
political rights and interests of their particular state 
governmeuts as political institutions; nor can they do 
so practically, because the state governments have no 
political interests or rights separate from the people, to 
be represented in the general government or elsewhere. 
The senate have no special jurisdiction in respect to the 
local interests of the several states, and no special 
duties to perform in respect to them. The senate is a 
branch of the national legislature, and was so consti- 
tuted for the greater security of the people of the nation 
at large, and not of the states in particular. 

5 240. The manner in which the senate is constitnted, 
proves that it is not designed to be strictIy a representa- 
tive body. The number of senators to which the people 
of a state are entitled under the constitution, has no 
reference to the population of the state. Delaware, 
with her three counties and a population of one hun- 
dred and twelve thousand, has as potent a voice in the 
senate of the United States as New York with her four 
millioos. The people of Delaware and the people of 
New York are represented in the house of representa- 
tives in proportion to their respective popidation ; and 
representation extends only to the house. The senators 
are elected by the state legislatures, not to represent the 
people of the state as national constituents, but to rep- 
resent the wisdom; prudence, foresight and dignity of 
the state, in a department of the general government 
where the legislative action of the immediate represent- 
atives may be brought under thoir examination and 
review before it becomes binding as lam.' 

I As le islation may act upon the Whole cornmunit and involve interests 
of vast dff3culty and complexity, and require nice ahtments  cma compre- 
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$j 241. The house of representatives is composed of 
members chosen every second year by the people of the 
several states; and they are elected by those citizens 
who have the qualifications requisite for electors of the 
most numerous branch of the state 1egislature.l I n  
the iuternal administration of government, the general 
and state governments are a part of the same system ; 
and, consequently, the same reasons for dividing the 
legislatures into two independent branches, apply as  
well to the state as to the general government. Thus 
the states have their senate and house of represent- 
atives, making the former aristocratic in structure, and 
the latter more democratic. Therefore, the represent- 
ative branches of the legislature in the national and 
state governments, are composed of men elected by a 
constituency of their respective states, having the same 
electoral qualifications. 

$ 242. By this provision of the constitution the peo- 
ple have committed to the state governments respect- 
ively, the authority to determine the qualifications 
requisite for a national elector, by first prescribing the 
qualifications essential for an elector of the most 
numerous branch of the state legislature. There are 
substantial reasons why the qualifications of a state 
and national elector should be the same. But i t  may 
well be do~tbted whether they are suficient to justify 
the nation in putting its citizens in that respect, under 
the exclusive authorify of the state governments. 

$243. Every national government should be intrusted 
with the exercise of authority to det'ermine what quali- 
fications are essential to entitle any class of its citizens 
to participate iu the administration of its authority. 
The general government in its jurisdiction and by its 
authority, embraces every citizen within its territorial 
limits ; its lams are equally binding upon all, and all 
are required to bear a part of tile same general burdens 
in its support; therefore, it is but just that the same 
classes of citizeus throughout the several states, should 
enjoy equal rights in the exercise of administrative 

independent revisory authority must have the means and can scarcely fail to eossess the will, to give it a f i l l  and satisfactory review. (See Story's Corn. 
'onst., g 657.) 

1 "The house of representatives shall be composed of members chosen every 
second year by the eople of the several states. and the electors in each state 
shall have the quaiif;cations re uisite for electors of the most numerous branch 
of the state legislature." (Art. ?,a  2, Const. U. 8.) 

15 



114 GOVERNMENT. 

authority. This can be secured only by uniform laws 
of enfran&isemen t and disfranchisement throughout 
the nation. 

$j 244. The right to participate in the institution and 
administration of civil gnvernment, is herein denomi- 
nated political, as distinguished from the civil rights of 
members of society.' These two classes of rights are 
essentially digwent in their origin, and in their appli- 
cation to iudividuals. Civil rights are incident to the 
individnal, derived with his existence, and essential to 
his continned well-being and ultimate destiny. These 
are the rights of the individual referred to in the declar- 
ation of independence in these words, " We hold these 
trubhs to be self-evident, t8hat all men are created equal, 
and endowed by their Creator with certain inalienable 
right,s, among which are life, liberty and the pursuit of 
happiness." Political rights are such as pertain to t<he 
irrdividnal as a member of political society, and have 
their origin in society, and can be exercised by those 
only who expressly or impliedly are authorized by 
society to exercise them. In  short, civil or natural 
rights axe inherited, political rights are acquired. The 
former are the gift of God to man, and are inalienable ; 
the latter are the gifts of socicty to man, and iuay be 
forfeited when their continuance becomes incompatible 
with the safety a,nd well-being of society. Hence the 
right of voting is called a franchise-some right con- 
ferred by government upon the individual, which he did 
not before possess ; and the individual thus acquiring 
the right, is said " to be enfranchised." 

$j 245. Political rights have their origin in the neces- 
sity for a government by which the public authority 
must be exercised ; which necessity is ever present with 
society. And these rights are to be exercised in the 
institution and administration of governmeut as a social 
necessit'y. They belong to society, and not to the indi- 
vidual; as the individual cau neither possess or exer- 
cise them except iu society and as a member thereof. 
These political rights, or, more properly speaking, 

i aolitical rieht. because votine'is a eoirernrnental act: and the individual who 
edercises thzt right ~~~~~~~~~tes ixi the government of others as well as of 
himself This right 'to partici ate in the administration of government by 
which the public welfare is to %e aEected and the pubiic interests are td be 
controlled, must, necessarily, come from the public. Hence, the exercise of 
this right must be conflned to such classes as are deemed by the public worthy 
to be intrusted with its safety and welfare. 
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powers, to be exercised by the individual as a member 
of an enfranchised class, are intrusted to him, primarily 
for the benefit of society; and, secondarily, through 
the well-ordered state of society, for the benefit of all the 
members thereof. Hence, government, as the author- 
ized agent of society, confers the exercise of political 
francliises upon such classes of individuals as is consist- 
ent with public safety and welfare. 

8 246. In the organization of goveri~ment, those 
members of society by whom i t  must be instituted and 
administered to become the government of society, have 
a natural right to exercise the powers necessary for 
such purpose; which rigllt has its foundation in natural 
necessity. Those members of society whose intelligence 
must frame the governmental structure; whose strength 
must defend its existence, and whose means must sup- 
port its administration, by their majority have the 
natural provisional authority to determine for society 
by whom political power shall be exercised in the insti- 
tution and admiriistration of the government. This 
provisional authority belongs to this class from neces- 
sity, because it cannot be possessed and exercised by 
any other as a class. I t  belongs to the majority of this 
class, from the same necessity, because i t  cannot be 
exercised by a minority of them, and to require a greater 
number than a majority would be impracticable. The 
right to exercise this political authority belonging to 
society as essential to its existence and well-being, it is 
a duty which society owes to its individual members to 
enfranchise those classes only who will be likely to exer- 
cise the authority for the good of society, and through 
it, for the welfare of the members thereof. 

$247. The question of political enfranchisement must 
be addressed to the enlightened and honest discretion 
of those intrusted with the exercise of public authority. 
Manifestly, the welfare of society mill not permit uni- 
versal enfranchisement. There must be discriminations 
based upon competency, discretion, common prudence, 
&c., for i t  is to be remembered that whoever is enfran- 
chised, is intrust'ed with the exercise of a power which 
can be directed to the subversion of society, as me11 as 
to its improvement and well-being ; and government 
mould be guilty of s wrong, not only to society at  large, 
but to those wrongfully enfranchised, should i t  intrust 
the exercise of political power to a class who would use 
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i t  so ignorantly or so corruptly as to endanger the well- 
being of society. 

5 248. The most democratic governments, in their 
practical operations, are obliged to observe these princi- 
ples. The law necessarily has determined the period 
of legal discretion a t  which legal infancy terminates. 
Those intrusted with the exercise of legislative authority 
are obliged to fix the period at  some age ; not because 
there is, in fact, an exact period of age at  which all 
become discreet, and before which none become so ; but 
because there is an average age which it is supposed 
embraces more, and excludes less, discreet persons than 
any other; it is, therefore, fixed upon as the period 
of legal majority; and is made one of the necessary 
qualifications for political enfranchisement. The neoes- 
sary possession of this discretion on the part of those 
intrusted with the exercise of governmental authority, 
demonstrates the position that political rights do not 
perhin to the individual as being ~latural and inherent. 
Thus, every democratic government prescribes the qnaI- 
ifications essential to the exercise of these rights, and its 
duty to society and to the individual members thereof 
requires that it should do so. The exercise of the elect- 
ive franchise requires judgment, prudence, discretion, 
integrity alld loyalty ill selecting persons suitable to 
administer in the several departments of goverument. 
Hence, classes characterized as not possessing compe- 
tency, as idiots and iusane persons; as not possessing 
discretion, as infants ; as not beiug loyal, as traitors; 
are necessarily excluded from the exercise of the voting 
franchise. So, also, persons convicted of crimes against 
society are, in lnost states, by such conviction and judg- 
ment, divested of such right. I t  is requisite as an act 
of prudeuce, and of safety to the public, that those who 
mill exercise this power to the det'riment of society 
or government, should not possess it. Hsnce, rebels 
against governmeut, traitors, or those in sympathy mith 
them, are untit persons, as a, class, to be intrusted 
mith the exercise of the political franchise. 

$ 249. Political rights belong to societ,y as an inci- 
dent of its existence; and they are to be exercised 
only in the manner society, by its fundamental lam, or 
through the agency of its government, shall ordain. I t  
has the absolute discretiou to determine to what classes 
of individuals the exercise of political rights shall be 
committed ; and it can limit its exercise to persons pos- 
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sessing any particular qualification, and can determine 
a t  pleasure what shall amount to disqualification. I t  
has authority to limit its exercise to persons of a certain 
age, sex, race, color, character -in short, to any quali- 
fication it deems discreet, prudent, wise, just and safe to 
adopt.' Disloyalty in sentiment, and particularly in 
conduct, amountiug to treason, are peculiarly natural 
disqualifications for the exercise of the polit,ical fran- 
chise; and no society or government which permits 
disloyal classes to participate in the administration 
of government is faithful to the commonwealth. ,4s 
qualification or disqualification extends to class, and not 
to iuilividnals, except through the class to which they 
belong, the individual can have no vested rights in the 
exercise of a political franchise; and, therefore, cannot 
require judicial determination to invest him mith, or 
to divest him of, the power to exercise such rights. 
Whether he belongs to the enfranchised or disfranchised 
class is a question of fact, which belongs to the inspectors 
of election to decide at  the polls, when the individual 
presents his ballot.2 

$250. Political rights belonging to society as incident 
to its governmental necessities, they are conferred on 
classes mith sole reference to their qualifications as 
members of society, for maintaining by their votes, the 
healthy and just administration of the government. 
Political rights are not conferred on individuals, except 
as members of an enfranchised class; nor are they 
denied to individuals, except as members of an unen- 
franchised class. The individual convicted of a crime 
and sentenced to suffer the penalty a6sed thereto, 
according to the law in some of the states, thereby 
becomes a member of a disfranchised class, and, con- 
sequently, becomes himself disfranchised. 

$ 251. Government disfranchises only by classes. It 
is ever in the power of society to determine to what 
classes the exercise of this power shall be committed, 

1 In no two of the state constitutions will it be found that the qualifications 
of the voters are settled upon the same uniform basis. There is the most 
abundant evidence that amon a free and enlightened people convened for 
the purpose of establishing the% own forms of government and' the rights of 
their own voters the question as to the due regulation of the qualifications 
has been deemed a matter of mere state policy and varied to meet the wants' 
to suit the prejudices and to foster the interestk of the majority. An absolute' 
indefeasible right to dlect, or to be elected, seems never to have been asserted ! 
but the subject has been freely canvassed as one of mere civil pollty, to b6 
arranged upon such a basis as the majority may deem expedient with refer- 
ence to the moral physical and intellectual condition of the articular state. 
(Story's Com. on bonst., 2 682; also Dr. Lieber's Encyclopedia lmericana, Art., 
Const,. U. 8.) 

9 Tho subject of the political rights of individuals and of states will be fully 
discussed in a subsequent chapter on state governments. 



and to what classes i t  shall be denied. And in deter- 
mining these questions, the highest good of society is 
ever to be kept in view ; and such classes only should 
be enfranchised as from their average competency, dis- 
cretion, prudence, foresight, integrity and virt'ue, would 
justify the expectation of benefit to the general welfare, 
should the exercise of political power be committed to 
them as a class. And upon the same principle, it 
becomes the duty of government or society to disfran- 
chise, or leave unenfranchised, classes whose average 
competency, discretion, prndence, foresight, integrity 
and virtue mould justify the expectation that, to enfran- 
chise or leave enfranchised such class, mould tend to 
subvert society or prove detrimental to public interests 
and the general welfare. This question necessarily 
belongs to government to decide ; and it rests in its 
discretion, from which there is no appeal, except to 
society at  large, to determine by its fundamental lam 
the political rights and powers of classes. 

9 252. As government enfranchises only by class, it 
never becomes a question of individual right to enfran- 
chisement, or of individual merit, but of class right and 
class merit. The class of legal infants mould furnish 
many individuals endowed with sufficient discretion, 
judgment and prudent foresight to justify the govern- 
ment in intrusting them with the exercise of political 
rights ; but the government cannot entertain the ques- 
tion of individual qualification or merit iu distributing 
that which belongs to class, because it  necessarily 
becomes inlpracticable for it to do so. 

$253. As political rights belong to, and are the neces- 
sary incidents of every political society, and are to be 
exercised only for the political welfare of such society, 
there are certain classes in society, or may be such, as, 
from the nature of things, must remaill unenfranchised, 
or must become disfranchised. Thus, society cannot with 
safety enfranchise any but its own citizens ; hence, for- 
eigners, legal aliens necessarily remain unenfranchised. 
There may be individuals of the class competeut, both 
from intelligence aud love of country, to exercise the 
franchise in such a way as to benefit the public; but 
the class, notwithstanding, must remain unenfranchised. 
The individual, to gain enfranchisement, must leave the 
class and gain admission to one that is enfranchised. 
So, also, a class of malcontents may rise up in rebellion 
against the government and attempt its overthrow. In  



committing the crime of treason, they become traitors ; 
which class, from the nature of things, must be disfran- 
chised. The public sense revolts from that logic which 
attempts to prove, upon constitutional grounds, that a 
class seeking to destroy government are to be intrusted 
with its administration. Treason, in all countries and 
und'er all governments, is political death; and no one 
belonging in the class traitor, has any political life or 
pomer. 

$254. Political rights, having their origin in the social 
necessity for maintaining government, they belong only 
to t'hose classes of society who are faithful to that end. 
No one can claim enfranchisement on personal grounds. 
When a member of an unenfranchised class asks for 
personal enfranchisement, he must be prepared to satisfy 
the public that not only he is qualified to exercise the 
franchise, but also that his class is likewise qualified ; 
and he must be prepared to abide the political fate of 
his class, or leave it. 

$255. From these considerations, it cannot be doubted 
that every national government should possess tha 
pomer requisite to determine the qualifications essential 
to entitle its citizens to participate in the exercise of its 
administrative authority. The principles of self-preser- 
vation, as well as of a healthy and vigorous adminis- 
tration, require it. No gorernment can secure fidelity 
in its administration without such pomer. Therefore, in 
this respect, the constitu t'ion requires amendment ; and 
by such amendment, the question of national enfran- 
chisement would be committed to the general govern- 
ment, where it properly belongs.' 

$256. The legislative authority of the nation, to be 
exercised by the general government, is committed 
exclusively to congress, which is to be composed of a 
senate and a house of representatives. The members 
of the house are to be elected by the people of the 
several states, having the qualificat'ion of electors of 
the most numerous branch of the state legislature. The 
senate is to be composed of two from each state, who 
are to be elected by the state legislati~re.~ 

1 See a further discussion of this subject in a subseqent chapter on the duties 
and powers of the state governments. 

e All legislative oweriherein granted shall be vested in a congress of the 
United States wh!?ch shall consist of a senate and a house of representatives 
(Art. 1. 11. cdnst. U. S.) The house of rearesentatives shall be C O ~ D O S ~ ~  oi 
membeis chosen every.second year by the' eople of the several states; and the 
electors in each state shall have the ouayiflcations reouislte for electors of 
the most numerous branch of the state le Mature ( ~ r t  1 8 2 id ) The 
Senate of the United States shall be oomposefof two ,&mato& hom'each state, 
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5 257. The primary object of the people of the United 
States in ordaining and establishing the constitution, 
was to institute a government, independent and com- 
plete in every department thereof, to which the exercise 
of their authority to govern in certain matters might 
be committed. As a department of that government, 
a supreme legislature became indispensable; which 
body the constitution requires to be composed of two 
branches, and the members of each branch to have 
certain specified qualifications, and to be elected by cer- 
tain prescribed constituencies. But the times, places 
and manner of holding the elections are, by the consti- 
tution, made subject to the regulation and control of 
congress, except as to the place of choosing the sen- 
ators. 

5 258. The propriety of making the times, places and 
manner of holding these elections subject to the regu- 
lation and control of congress, rests upon the plain 
proposition, that every government ought to contain in 
itself the means of its own preservation. The exclusive 
power in the state legislature to regulate and control 
elections of members of congress, mould leave the 
continued existence of the government of the nation 
a t  the mercy or pleasure of the states. They could 
destroy the legislative branch of the government by 
neglecting to provide for the election of inembers to 
administer in that department, and thus effectnally 
subvert the general government. I t  is no answer, to 
say t h i~ t  such an abuse of power is not probable. I ts  
possibility is a sufficient reason for providing against 
the happening of such an event. But the same danger 
would threaten the legislative department of the gov- 
ernment, should the st'ate legislatures refuse or neglect 
to choose senators according to the requirements of the 
constitution. I t  can hardly be doubted that the people 
of the nation, when they in~posed a duty upon a sub- 
ordinate institution, the exercise of which they mado 
essential to the continuance of the government ordained 
and established for themselves and t'heir posterity, that 
they, expressly or impliedl y, granted the power to enforce 
the performance of such duty. 
$j 259. The coustitntion provides that the senate shall 

be composed of two senators from each state, chosen 

chosen by the legislature thereof, for six yeare, and each senator shall have 
one vote. (Art. 1,O 3, id.) 

I Art. I,,? 4, Const. U. 8. 
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by the legislature thereof; that if vacancies happen 
during the recess of the legislature, the state executive 
may make temporary appointments until the meeting . 
of the legislature, which shall then fill such vacancies.' 
Bat, supposing, from a factious spirit in the state legis- 
lature, or from other cause, there should be a neglect or 
refusal ou the part of this national agency to do its 
duty in this respect, seeking thus to subvert the general 
government by aiming at the destruction of the legis- 
lative department thereof, is there not in the general 
government legislative, judicial and executive authority 
sufficient to require the performance of a duty so vital 
to the safety and welfare of the nation? Here is a 
duty to be performed, imposed by the national consti- 
tution upon the incumbents of an office, who have 
sworn to obey it as the supreme law ; and the perform- 
ance of which duty is vital to the existence of the nation 
as an organized and potential body. The performance 
of this duty is enjoined upon this office by the sovereigu 
authority of the nation itself. And that this authority 
might compel obedience to its requirements, the nation 
created a supreme legislative office, a supreme judicial 
office, and a supreme executive office, and made that 
constitution, and the laws made in pursuance theieof, 
the supreme lam, anything in state constitutions and 
state lams to the contrary notwithstanding. Here, then, 
is a constitutional duty to be performed by a body of 
others bound by oath to its performance. Here is a 
supreme judiciary invested with full jurisdict'ion, which 
extends to all cases in lam and equity, arising under 
this constitution, and the laws of the United States 
made in pursuance thereof. Here is a supreme legisla- 
ture empowered to make all lams necessary and proper 
for carrying indo execution the powers conferred by the 
constitution upon the government, or upon any depart- 
ment thereof. Therefore, i t  cannot be doubted that 
there is suflicient authority vested in the several depart- 
ments of the general government to compel the per- 
formance of any duty enjoined by the constitution of 
the United States upon any office or officer, state or 
national. 

$j 260. I t  is no answer to say that the members of the 
legislatures are not oacers of the nation, and are not 
amenable to national authority. The state government 
exists and administers by permission of the nation, If 

1 Art. 2, $3,  Const. U. 8. 

16 



122 GOVERNMENT. 

has jurisdiction over no subject which may not be taken 
from it a t  the pleasure of the nation. I t  can administer 
only in respect to those subjects left to it by the people 
of the nation. The form of its administration is subject 
to the supervision of the general government ; aud no 
one can administer in any of its departments without 

I first taking an oath to support, in his ad~ninistration 
as such officer, the constitution of the United States. 
Every requirement of the national constitution is the 
supreme law, by which they are to be governed, whether 
a.s officers or private citizens. Every duty thereby 
enjoined upon them is supremely obligatory, and may 
be enforced by proper authority, independent of the 
constitutional or legislative authority of the state. 
Therefore, it is not true, that state ofllcers are not 
amenable to national authority in respect to duties 
imposed upon them by the constitution of the United 
States. I n  respect to such duties they are charged with 
the execution of a national trust-one which they can 
esecute only by national authority; and for the faithful 
performance of such trust they are responsible to the 
nat,ion. 

5 261. The necessity calling for the institution of the 
general government to exercise the authority of the na- 
tion in respect to matters committed to its jurisdictiou, 
required that the government thus instituted should be 
independent of all other governments in maiutaining 
its existence and administering the authority committed 
to it. It would have defeated the end of its institu- 
tion to have made it, in t'he administrative authority of 
any of its departments, snbject to an adverse mill, 
which might, a t  pleasure, disorganize its existence or 
arrest its constitutional action. I t  is not, therefore, to 
be supposed that the people, in the institution of the 
general government, intended to make its continuance 
or efficiency dependent upon the will of local govern- 
ments, by giving to these governments the authority to 
act as the agents or instruments of the nation in certain 

, departments of governmental administration. I t  mas 
the purpose of the people to institute a government, 
ha,ving a supreme legislature, a supreme judiciary, and 
a supreme executive to administer for the nation, exter- 
nally and internally in respect to all subjects committed 
to it, Such mas the end sought, and such the reason 
and spirit of its institution. 

* 



$ 262. Thereforo, while the constitution commits to 
the states the authority to determine the qualifications 
requisite for electors of members of the house of repre- 
sentatives, by identifying them with those having the 
qualifications requisite for electors of the most, numerous 
branch of the state legislature, i t  has left with congress 
the authorit'y to prescribe by law the time and place 
of holding, and the mode of conducting the elections of 
such members; and has giren to the general govern- 
ment authority to enforce the constitutional guaranty 
of a republican form of government to each of the 
states ; so that the authority of the general government 
can be used to provide for the election of members to 
the house, should the state, as a political institution, 
neglect or refuse to do its duty in that respect. For 
while the state continues republican in form, there must 
be a class of its citizens having the qudifications requi- 
site for electors of the most numerous brauch of its own 
legislature ; and those electors, or such of them as think 
proper, can return members to the house of representa- 
tives under such regulations as congress may find i t  
necessary to prescribe. And should a state legislature 
neglect or refuse to elect a senator according to the 
command of the constitution, which is the supreme law 
of the state, and which by their oaths they have under- 
taken to support and obey, it cannot be doubted that, 
under the constitution of the United States, there is 
sufficient authority and power in the supreme legis- 
lative, judicial and executive departments to compel 
obedience. The nature of this remedy will be con- 
sidered when the state governments, together with their 
source, authority, duty and powers, are considered. 
When it is remembered that absolute sovereignty belongs 
to the nation alone ; and that this sovereignty includes 
within its authoritative jurisdiction every individual 
subject or citizen, and every iota of governmental 
authority; and that these state goveruments are but 
instruments or agencies of this absolute sovereignty to 
administer the nation's authority in matters of a purely 
local and domestic character, except so far as by the 
constitution of the United States they may be appointed 
to the execution of powers pertaining to the general 
welfare, i t  will not be difficult to find authority in the 
general government to hold these local agencies of 
the nation to a strict accountability for the manner in 
which they discharge the trusts committed to them. So 



long as there is a supreme law, binding alike upon state 
legislatures, state judges and governors ; and there is a 
supreme legislature, a supreme judiciary, and a supreme 
executive, which are authorized to speak and act by the 
will and power of the nation, the political rebellion of 
a state is as much the subject of national restraint and 
control, as the individual rebellion or treason of the 
citizen. 

5 263. To become a member of the house of repre- 
sentatives, a person must have attained to the age of 
twenty-five years, and must hare been a citizen of the 
United States seven years, and must be an inhabitant 
of that state in which he is chosen. These are the only 
qualifications imposed by the constitution as essential 
to membership of the house. It is designed that it 
should be eminently a democratic body, fresh from the 
presence of the people every two years ; consequently, 
that it should be familiar with the needs of the people 
of every class, occupation, trade, profession and calling. 
Among its members are to be foand men representing 
every branch of industry, as farmers, mechanics, traders; 
and professional men as lawyers, doctors aud ministers ; 
so that all classes of society needing the fostering hand 
and protecting care of the goverumeut, will find some 
one in this body to speak for his calling, and represent 
his interest. The house is made a branch of the legis- 
lature, that the will of the people may enter directly into 
the composition of the laws ; that throngh this branch 
they may compel regard to, and a protection of the public 
welfare, as pertaining to the interests of all classes. 

$j 264. I t  cannot be denied that so numerous and 
transient a body as the house of representatives in con- 
gress, is unfavorable to judicious and wise legislation. 
That a ~uajority of its members have not the culture, 
discipline or information necessary to constitute a body 
of wise and discreet legislators. Nor is it necessary 
they should have. As a body, they represent the wants 
and wishes of the people, with a demand that the legis- 
lation of congress shall conform thereto; and as a 
branch of the legislature, they have power to enforce 
their requirements. They do not represent the discre- 
tion or wisdom of the state necessary for wise and 
judicious legislation. They were not constituted for 
t'hat purpose. The house is constituted with reference 
to the wishes, and not the wisdom, of the nation. 
Hence, the essential feature of the house is, that the 
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members shall be immediately from the people, with 
qualifications sufficient to understand and represent 
their wishes. For such purpose, it is suficient that the 
member has attained to the age of twenty-five years ; 
and to prompt him to be faithful, he must go back to 
the people every two years, and receive their judgment, 
and learn anew their requirements. 

$265. I t  is no disparagement of the farmer, mechanic 
or tradesman to say of them as a class, that they have 
not the culture, education and discipline essential for 
the learned professions, or for discharging the duties 
devolved upon the legislator or judge. The people of 
the nation ; being themselves farmers, mechanics, trades- 
men and professional men, in the structure of the 
general and state governments, and by their general 
and local laws, have aErmed the same doctrine. They 
have deemed it necessary to secure fidelity to their 
common welfare, by reserving to themselves n place in 
the department of legislation ; but they have never 
deemed it prudent or safe to intrust to the popular 
branch of the legislature the sole powers of legislation. 
To legislate wisely and well for the interests of all, 
requires the possession of ail educated mind, a matured 
judgment, a prudent foresight, a comprehensive under- 
standing, and calm reflection-possessed by few; and 
for this reason the people, in the structure of the legis- 
lative and judicial departments of government, have 
sought to secure the aid of this class, in the senate and 
upon the bench. And wherever they have departed 
from this policy, they mere seduced by the devices and 
wiles of the demagogue, and not influenced by the wise 
and prudent counsels of the good, or the dictates of 
their own plain conlmou sense. 

$ 266. This principle is observed in the practical 
organization of the house into working committees. 
Each interest asking for legislative aid is at  once referred 
to an appropriate committee, which consists of such 
members of the honse as are supposed to be competent, 
or, a t  least, pecnliarly fitted from their profession, art, 
trade or calling, for the discharge of the particular duties 
required. This organization of the house into commit- 
tees appropriate to the investigation of every particular 
question likely to arise in the course of popular legisla- 
tion, has its basis in the recognition of the principle, 
that men should be suited by qualifications, for the par- 
tioular work committed to their execution. 
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$267. The people are more interested in wise, prudent 
and necessary legislation ; in upright, faithful and just 
administration of tbelaws, than they are in the questions, 
by whose wisdom have they been framed, or by whose 
judgmeu t have they. been administered. Hence, the 
highest interests of the people require that the qualities 
of wisdom, pr~tdence, foresight, judgment and integrity, 
should characterize those who administer the govern- 
ment; and any policy which tends to lower the stundard, 
or to exclutle this class from a controlling influence 
in the several departments of government, is adverse to 
the common welfare of the people, l~owever much they 
may flatter themselves they have gaiued in power. 

5 268. The advantages of a democracy over every 
other form of government, are to be found in the poten- 
tial presence of the people in the administration of their 
authority, by which they are enabled to secure the 
incorporation of their common rights aud interests into 
the laws by which they are to be governed. If this end 
conld be accomplished under a mon:lrchy or an aristoc- 
racy, tho people would be less liable to the corrupting 
influence of political demagoglxes, than they are under 
a democracy ; and their corninon rights and interests 
mould be equally as well protected. But this cannot' be. 
Popular rights and interests will not be secured by a 
government which does not feel the potential presence 
of the people in its adrniuistration. 

$j 269. But this potential presence of the people in 
the administration of the government is most effect- 
ually secured by making one branch of the legislative 
department purely a representative body - liko the 
house of representatives, as a branch of congress. The 
constitution provides for receiving t,hern immediately 
f rou  the people of the nation. As far as possible, it 
provides for an equal representation of the people of 
every part of the nation in the popular branch of the 
congress. I t  apportions the representatives among 
the several states according t'o their respective num- 
bers; taking care, however, to secure to the people of 
each state, a t  least one representati~e.~ When, for 
any cause, vacancies shall liappen in the representation 
from anx of the states, the executive authority thereof 
is required to issue writs of election to fill the same? 

1 Art. 1, 8 2, cl. 3. 

* Art. 1 ,$2,  clause 4. 
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$270. At the time the draft of the constitution mas 
proposed, the convention mere not prepared to fix upon 
an exact ratio of representation. But in their draft, 
which was adopted by the people, they provided for 
taking an actual enumeration of the people of the 
United States within three years after the first meeting 
of the congress; and until that should take place, the 
representation of the people of the several states was 
deter~niued by tho constitution itself. The constitution 
also provided for estimating the numbers of the people 
to be represented, by adding to the number of free 
persons-inclnding those bound to service for a term 
of years, and excluding Indians not taxed - three- 
fifths of all other persons. For the purpose of future 
equality of representation, the constitution provided 
that a new enumeration should be taken within every 
subsequent term of ten years. 

$j 271. Equality of representation in the institution 
and administration of the government is an  essential 
feature of democracy. Hence, the people of the United 
States provided in the constitution that representatives, 
&c., should be apportioned among the several states 
according to their respective nunhers ; that is, the . 
people of the several states should have a representation 
in congress in proportion to their number of inhabitants. 
Proportion signifies, eqnality of ratio ; for which equal- 
ity the people intended to make constitntional provision. 
But it is manifest, that with a limited representation in 
congress, and an ever-changing population in the several 
states, an exact equality of ratio can never be obtained. 
This provision, then, must be interpreted according to 
the reason and spirit of the same. Since an exact 
equality cannot be obtained, it intends that a ratio of 
representation shall be adoped which shall give to the 
people of the several states a representation in congress 
as nearly equal as possible ; leaving as few and small 
unrepresented fractions in the several states as possible. 
But as the number of representatives are limited by the 
provision that they shall not exceed one for every thirty 
thousand, unrepresented fractions less in number than 
thirty thousand are always liable to exist in some of the 

New Jersey four; Pennsylvania, eight; Delaware, one; Mfirgland six;Viri 
glnia, ten; korth Carolina, flve. South Carolina, flve; and ~eorgia,  three- 
making in all sixty-flve representatives. (Art 1, $ 2 ,  clause 3, Const. U. 8.) 



GOVERNMENT. 

states. But taking a period of years together, they will 
be found sometimes in one state and sometimes in 
another, ultimately becoming nearly equal on the prin- 
ciples of a,verage. 

5 272. I t  is not to be inferred that the ppople of the 
United States intended to recognize the authority of 
the several states as absolutely sovereign, in thus pro- 
viding for this equality of ratio in their congressional 
representation. The stat'e governments, according to 
the American system, are an essential branch of the 
national administration. While the sovereignty of 
the nation necessarily includes all other g~vernment~al 
authority to be exercised within its territorial limits, 
the democratic principle by which that authority is to 
be exercised, requires that those whose interests are 
involved in a particular ad~ninistration shall be intrnsted 
mith it. Thus, there are interests common to the people 
as a nation, requiring the supervision and control of a 
government having jurisdiction throughout the nation. 
There are interests of a local and domestic character, 
affecting only those residing within the limits of a par- 
ticular state ; and there are other interests confined to 
the municipality, affecting only those who resided in the 
particular city or town. But the citizen of the city or 
town has also other interests in common with the citizen 
of the state or nation. In  other words, while he is a 
citizen of the city or tomu, he is also a citizen of the 
state, and of the nation ; and has rights and interests 
peculiar to the citty, the state, ant1 the nation. The 
de~nooratic or American system requires that, as a 
citizen of the nation, he shall bo represented and be 
permitted to participate in the administration of the 
general or national government ; and shall have equal 
authority in such administration mith other like natio~ial 
citizens. That as a state citizen, it is his right to be 
represented and to participate it1 the administration of 
the state government, and to have equal authority in 
such administration mith all other like state citizens. 
That as an inhabitant of a municipality, it is his right 
to participate in the administration of the nluuicipal 
government, upon equal terms with other like inhab- 
itants of the municipality. And the democratic or 
American systcm further requires that, so far as the 
public interests will permit, none but the inhabitants 
of the municipality shall participate in the municipal 
administration; none but the citizens of the state shall 
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participate in state administration; and that only the 
citizens of the nation should participate in the national 
administration. But all these are questions of adwin- 
istrative right -not of governmental authority. The 

-aut@ritj to admiuister, is one thing; the authority 
which is administered, is quite another. 

5 273. The principles of democracy do not antagonize 
with the existence of absolute sovereignty in the body 
of the people or nation; nor do they require that this 
sovereignty should be parceled out, or divided between 
different classes of governments. The existence of an 
absolute and undivided sovereignty is as essential to a 
democratic government, as it is to a monarchy or des- 
potism. Authority to compel obedience is absolutely 
esseutial to all governments. Sovereiguty is always 
one a d  indivisible; and its authority is always the 
same, by whomsoever lawfully exercised. The funda- 
mental principle of democracy is, that sovereignty 
belongs to the people of a nation taken together as a 
whole. That each individual is sovereign only in respect 
to his own, whet1 compared with other individuals ; but 
that no one is sovereign when taken in reference to all. 
That the public authority is the authority of all ; and is 
alone sovereign iu respect to all, and over all. With 
respect to the administration of this authority, the dem- 
ocratic theory asserts the right of those to administer 
whose sole rights arc to be aeected by the administra- 
tion. But iu such administration, whether it be of the 
general, state or municipal government, there is but one 
source of governmental authority. 

5 274. This clause of the constitution apportioning 
this cougressional representation among the several 
states, was providing for equality of representation in 
the administration of national authority, in order that, 
as far as possible, all citizens of the nation, without 
regard to the particular states in which they resided, 
should be equally represented in their interests, and 
sho~dtl have an equal voice in the adn~inistration of 
national authority ; and the state governments were 
to be used as national agencies for accoinplishing such 
a residt. They mere already organized, and were 
administering in that department of internal adrninis- 
tratiou which embraced subjects of a local and domestic 
character. They were better adapted to that sphere of 
administration than the geueral government possibly 
could be. Therefore, there was no occasion for super- 

17 
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seding them, for the purpose of instituting new agencies 
to  accomplish the same objects, For this reason, tho 
people of the nation, in the iustitution of their general 
government, carefillly preserved to the states the exer- 
cise of such authority as was not needed for the g q e r a l  
safety and welfare of the nation ; and denied to the 
states the exercise of snch authority only as  more 
properly belonged to the general admiuistration. 

$ 275. To the house of representatives thus consti- 
tnted is committed tho sole power of inlpeachmeut. 
This is the manuer in which one high in oftice, having 
been guilty of a breach of his official trust, is arraigned 
to answer before the people for snch de1inquency.l -Since 
government is essential to the existence atid well-being 
of society, and can be adnliuistered only by intrusting 
iudividnals with the exercise of the pnblic anthority, 
those w h ~  are thus intrusted are under the highest obli- 
gations to adnliuister with sole reference to the pnblic 
good. Cooseqnently, when snch a11 one becomes faith- 
less in the execution of his trust, and uses the public 
authority to  the detriment of society, he commits a 
crime against the people, deserving the severest pullish- 
menc ; for he not only deprives society of tile benetits 
of a proper administration of his otiice, bnt he so uses 
the power conimitted to him as to tend to the subversion 
of the very interests he was placed there to promote. 
His crime will be in proportion to the magnitude of 
the public interests betrayed. Bnt whatever it may 
be, the safety and welfare of the public require that 
lie be speedily removed, and the trust be com~nitted to 
worthier hands. 

$276. Bat  to remove such officer, justice requires that 
he should be tried before sorne proper tribunal, and 
have a11 opportnnity of vindicating his official conduct; 
that  he should be found guilty before all the people, 
and that the solemn judgment of an  impartial tribunal 
shonld pronounce his guilt. The nature of the crime 
committed, the official position of the culprit, and the 
importance of the proceeding to  the public, require a 

1 "An impeachment as described in the common law of England is a re- 
sentment by the hous; of commons, the most solemn and grand inqukst o?the 
whole kingdom. to the house of lords the most high and supreme court of 
criminal jurisdiction of the kingdom. The articles of im eachment are a kind 
of bill of indictment found bv the commons. and tried pv the lords. who are. 
in oases of misdemeanors considered not only their own peers b'ut as the 
onnrn of the whole nation'." IIThe obiect of orosecutions of thii sort. is to 
k&h hifib und potent c~&iler~&ch as nliBhi be presumed to escupe i~nlsh- 
rncnt in the ordinnry tribunals ;ifher from their own extraordinary influencr, 
or from the  imperfect orgonizjtion and powers of those tribunals." (Story's 
Com. on Const. U. S., 3 688 and notes.) 
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tribunal of peculiar construction ; one in which the 
people, whose trusts had been betrayed, may be repre- 
sented in the arraignment of the offender; but one, 
nevertheless, whose judgment cannot be biased by popu- 
lar clamor. The public welfare demands, that official 
misconduct should be punished; that those gnilly of 
mJad~ninistration in office shonld be removed ; that 
fidelity to the public trust should, at  all times and in all 
places, be maintained ; and it, therefore, requires that 
the authority to impeach and try a ,public officer should 
be intrusted only in the hands of a iuost responsible 
tribrlnal ; one in mhich there is to be found the highest 
wisdom, prudence, integrity and public virtue. I t  should 
be a tribunal in mhich the power, the dignity and wel- 
fare of the nation could, by no possibility, be betrayed. 

5 277. Trials by impeachment have reference only to 
public character aud official duty. In  general, those 
off'euses against society mhich call be committed alike 
by private persons and pnblic oficers, are not the sub- 
jects of in11)eachment. The constitution provides, " that 
the president, vice-preside11 t, and all civil oacers of the 
Uuited States, shall be removed from oflice on impeach- 
ment for, and conviction of, treason, bribery, or other 
high critnes and rnisdemeanars. l That the house of 
representatives shall have the sole power of impeach- 
ment," = and that "the senate shall have the sole power 
to try all impeachments." All offenses not immedi- 
ately connected with ofice, except the two expressly 
mentioned, are left to the ordinary course of judicial 
proceedings ; and neither house can regularly inquire 
into thetn except for the purpose of censuring or expel- 
ling the member. But in respect to impeachment, the 
ordinary tribunals are not precluded, either before or 
after conviction, from takiug congnizance of the public 
and official delinqueucy .' 

1 Art. 2 ,14 .  9 Art. 1, 2,cl. 4 idem. 3 Art. 1, @ 3 cl. 6, idem. 4 Rawle on the 
Constitution 201 geeko 66 Bederalist in appenhix, p. - 

The term ~~i&peachm&tl~ is introduced iuto the constitution as one of 
known deflnitiori and therefore recourse must be had to the common law 
of Endand for th6 deflhtion thekeof. I' In England the practice of im each- 
nlent the house of commons before the house bf lords, has existex from 
very ancient times Its foundation is that the subject intrusted with the 
administration of Gublic affairs, may dometimes infringe the rights of the 
people and be guilty of such crimes as the ordinary magistrate either dare 
not or(cannot punish. Of these, the representatives of the people, or house of 
commons, cannot judge, because they and their constituents are the persons 
injured and can therefore only accuse. But the ordinary tribunals would 
naturaliy be swaied by the authority of so powerful an accuser. That branch 
of the legislature which re resents the people, therefore brings the charge 
before the other branch l~-tRe senate here, the house of lords in England- 
"who are said not to have the same interests or the same passions as tho 
popular assembly." (Rawle on the Const p i98. 1 B1. Com., 259.) I t  is not 
strictly true, that the senators have not an 'kqin~ iilterest with the representa- 
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5 278. The house of representatives is properly 
intrusted with this power of impeachment; not as a 
le@slative body, but as a body of the representatives 
of the nation, coming, as they do, from every part 
thereof. As an ofticia1 body, they are nearer the people 
than any other. They feel more quickly the effects of 
lnaladministration ; and they are, therefore, the proper 
body to complain, and frame an accusation against the 
alleged delinquent. I t  is not to be supposed that a 
body composed like the house, of rne~nbers from all 
y olitical parties, immediately representing the various 
interests of the people, will be likely to accuse a high 
officer, or present articles of impeachment against him, 
without probable cause. I t  is not to be supposed that 
any political party, from mere party spirit or strife, mill 
corruptly undertake to lay their hands upon a faithfill 
public oacer, that they may make place for some 
partisan favorite. The people would see in such a pro- 
cedure the sure destruction of all governmental security 
and protection ; and would avail themselves of the 
earliest opportunity to hurl from power such partisan 
criminals, and put better meu in their places. No party 
will undertake to inipeach a high officer of the govern- 
ment, when the evidence gf criminality is not suficiently 
clear to warrant a conviction, not only iu the minds of 
the senators, but also in the minds of the people. 

5 279. Experience has proved that, however guilty in 
the exercise of the trust committed to him the official 
delinquent may be, it is extremely difficult to procure a 
conviction on the trial of an impeachment. I t  proves 
that the leading men of the political party to which the 
delinquent belougs, will not be disposed to commence 
the prosecution. There is a general sentiment that the 
political party is responsible for the official misconduct 
of those i t  elects to oflice ; and, therefore, there is a 
disposition in the party to apologize for, or conceal the 
delinquency, rather than to expose or punish the delin- 
quent. For these reasons, impeachments are usually 
prosecuted by the political opponents of the accused. 
Oonsequently, the political friends of the delinquent are . 
liable to be influenced to make common cause against 
the prosecution, and to defend with the zeal and reck- 
lessness of a political party, on trial for its political sins. 
tives in the fldelit of public ofacers but it is true that the members of the 
senate are selecteBfrorn a senior cla& in society. and the body is composed of 
men who are supposed to be more eminent in nitive and ao uire ability; men 
of more refinement and higher culture, than those generayly composing the 
house. 
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Thus, the party lines may be closely drawn, and the 
question of guilt or innocence be determined by party 
discipline, rather than by the evidence submitted. And 
i t  is seldom that either party can command the consti- 
tutional ruqjority requisite for a conviction. But even 
when the requisite party majority exists, there often are 
men of either party who may be subject to influences 
of divers kinds; and the friends of the accnsed, when- 
ever it becomes necessary, will be likely to find the 
means of detaching a sufficient number from the side 
of the prosectition to prevent conviction. 

$ 280. An attempt a t  impeachment, accompanied 
mith a failure to convict, is disastrous to political and 
public morals. The evidence may disclose official mis- 
conduct ; infidelity to the sacred trust committed to the 
delinquent ; the powers committed to him, to be exer- 
cised for the public welfare, perverted to corrupt 
individual or partisan purposes; thus showing reck- 
lessness, dishonesty and corruption. Yet the trial mill 
be likely to exhibit a great political party, escnsing or 
conniviug a t  such official misconduct ; makiog light of 
i t ;  palliating it as not uncommon to political parties, or 
oficial incumbents ; asserting, in effect, that strict fidel- 
ity in official administration is not to be expected. 
Then comes the acquittal, virtually sanctioning by its 
judgment, official delinquency and party corruption ; 
heusing those in office to be dishonest and corrupt; 
encouraging them to be so, by the respectability of 
those who have committed, or now apologize for and 
excuse, such delinquency, thus sanctioned by the judg- 
ment of the highest and most solemn tribunal of the 
state or nation. The tendency and result in such case is 
to make dishonesty and corruption in office respectable, 
and venality the spirit and rule of official administra- 
tion ; until, finally, the people cease to expect or require 
fidelity on the part of those intrusted mith the exercise 
of governlnen tal authority. 

$ 281. But notwithstanding all these dangers, courts 
for the impeachment of high officials for crimes com- 
mitted against society by the abuse of official powers, 
are necessary. And i t  should be the constant aim of 
those in trusted with the exercise of legislative anthori ty 
to provide certain and just means for bringing official 
delinquents to a speedy accountability. There is wisdom 
and power sufficient, and there are means competent to 
be employed under the sanction of legislative authority, 



to  hold to a strict accoulitability every officiaI incum- 
bent. The mass of society are sufficiently capable and 
honest to know the necessity for fidelity on the part of 
those intrusted with the administration of the govern- 
ment, and to require of them the exercise of such 
fidelity. Let honest, earnest atriotic men take charge 
of the primary assemblies,' Yn which these corrupt 
streams of maladministration have their origin, and 
which are now usually controllecl by venal and designing 
politicians, and the mischief would soon be remedied. 
The remedy should be applied a t  the root of the evil, if 
a vigorous and healthy administration of the public 
authority is to be hoped for or expected. 

$j 282. A member of the house is elected for two 
years, marking the period of congressional duration. 
There have hitherto been two sessions, designated as 
the first and s e c o ~ ~ d  sessions of the particular congress; 
and whenever, for any cause, a special session has 
been called, then a third session has been held. The 
organization a t  the first session continues through the 
succeeding ones ; so that, notwithstanding there may 
be several sessions of a particular congress, there is but 
one organization of it. The term of two years was 
unanimously agreed upon as the proper period of con- 
gressional duration. A less period than two years 
would have been too short for maturing many important 
measures in respect to which legislation is required; 
and as each successive congress is composed, to a large 
extent, of new and inexperienced members, the labors 
of a prior congress could not readily be continued in 
the succeeding one, without involving a repetition of 
their former labors. Besides, whatever may be the 
ability of a new member, experience is necessary to 
make him a practical and ready legislator. Two years 
are scarcely sufficient to make one so familiar with the 
routine of legislative duties as to constitute him a prac- 
tical legislator; and i t  is generally bad policy for the 
people to exchange a faithful and experienced represent- 
ative for an inexperienced one. 

$j 283. I t  should be the object of every coustitntional 
government to secure men to administer in its several 
departments, who possess wisdom to discern, and virtne 
to pursue, the common good of society. Aud it should 
provide every safeguard against a departure from these 
principles, so that fidelity in the administration of the 
public authority would be secured. Therefore, great 



care should be observed in selecting men of ability, 
intelligence and integrity to represent the people in the 
house ; and by limiting their term of office to two years, 
they are held to an immediate responsibility for the 
manner in which they discharge their duties. But 
should a representative by his ability and fidelity, serve 
faithfully his constituents, it would be wise and just on 
their part, to elect him for a second, or even for many 
succeeding terms. For while he continues faithful to 
the trusts committed to him the longer he serves, the 
more esperience and practical ability will he acquire ; 
and, consequently, the more efficieut mill he be in the 
service of his constitnents. I t  is bad policy for the people 
to exchange a fahhful and experienced representative 
for au untried one, whatever may be his pretensions or 
promise. Prudent men in the administration of their 
own affairs, are never guilty of such folly. I n  demo- 
cratic countries, no man has any personal claims for 
office; and whoever sets up such claim, evinces an 
intention to serve himself, rather than to serve the 
public ; and upon every principle of prudent precaution 
his claims should be discarded. 

Sj 284. I t  is better, however, that the term of office 
of a member of the house should be limited to two 
years, than to continne longer; and then, if the member 
proves to be faithful and efficient, to redect him for a 
second term. In  this way immediate responsibility is , 
secured, together with the benefits of an experience 
incident to a longer term. The people would generally 
adopt this practice, were they not influenced to the con- 
trary by a class of an~bitious men, who are constantly 
setting n p  claims for oflice, and insisting that their turn 
to serve t l ~ e  people is at  hand. The cry of rotatiou in 
office is often uttered by those who are impatient to 
plunder the public ; and when no other reasou can be 
asigned why an official iucu~nbeut should be dismissed 
than that he has been in office a long t'ime, the pre- 
sumption is, the common welfare requires that he should 
be coutiaaed. For if his administration has been so 
faithfill that no fault can be fonud, he is the man of all 
others to continne; and had it not been so, one anxious 
to displaco him moold be likely to discover it, and 
allege it as a reason why he should be dismissed. 

fj 288. Too much atteution can scarcely be given by 
the people to this subject. To secure responsibility 
on the part of the representative, there should be short; 



terms of office. To encourage fidelity and secure 
efficiency in the discharge of its duties, those who 
have been faithful, and have evinced the proper and 
necessary ability, should be continued by reBlections; 
and, as a general principle, i t  should be understood that 
the public welfare demands no change while the incum- 
bent is competent and faithful to his official trusts. 
Nothing tends wore directly to drive honest and faithful 
men from the field of political administration, than to 
be obliged to come into competition with designing and 
dishonest demagogues, and to deal with office as though 
i t  were a political bone to be seized by hungry dogs 
starving for official pap. When, to obtain a nomination 
for an office, or an election, money must be spent by the 
candidate to buy up the influence of professional wire- 
workers, or to corrupt the suffrage of the people, men 
of real virtue and integrity of character will seldom be 
found to be candidates for office; and, as a result, the 
tricky, dishonest and corrupt will be likely to bear sway 
in the political arena; a t  least, such mill be the ten- 
dency; the people will be swindled, and the public 
welfare betrsyed. 

$j 286. The continuance of the official term of a mem- 
ber of congress should be of longer duration than that 
of a member of a state assembly. A member of con- 
gress is required to become familiar with subjects of 
international administration in respect to commercial 
intercourse, etc. He  is also to legislate, touching public 
interests affecting all the states ; while a member of the 
state legislature is only required to be familiar with 
the habits, manners, institutions, occnpations and lams 
of his own state, to qualify him generally for a state 
legislator. In  a single state, the pursuits and occupa- 
tions of the people are more homogeneous and uniform ; 
and, consequently, it is less difficult to ascertain and 
understand the legislation required to foster and protect 
them ; and, beside, the people of a single state are more 
familiar with the principles ~f their domestic adminis- 
tration, because more immediately connected with them 
in their daily application to  the common puiwiits. 
From divers considerations of this character, it is appa- 
rent that it is necessary to ma8ke the official term of a 
member of the house of congress of longer duration 
than that of a member of the oorresponding branch in 
the state legislature. 
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5 287. A member of the house of representatives is 
required, at  the time of his election, to be an inhabitant 
of the state from which he is chosen. The constitution 
does not determine the length of time he must have 
resided in the state prior to the election, nor in what 
particular part of' the state he should reside. These 
questious are left to the determination of the people. 
There can be no doubt that congress may, by law, 
determine these questions, whenever i t  shall appear that 
the general welfare requires t'hem to do so. But as the 
member is to represent the people of his particular state 
in the congress, it is more in harmony with democratic 
principles to permit the people of the several states to 
adjust these questions according to their best judgment. 
I t  would be wise to require that the member should 
have resided in t ) h  state long enough to have become 
acquainted with the interests and views of his particular 
constituency ; and that he should be so located as to be 
likely to understand their requirements, and to feel his 
responsibility to them. But the question of particular 
location should be left to the good sense of the people 
of the district selecting a member. It may happen that 
the man best suited to represent them resides in some 
other district of the state; in which case they should be 
permitted to return him as their member. And it not 
unfrequently happens that good men, whose services are 
required by the public, reside in districts adverse to 
them in politics ; and, therefore, can be sent to congress 
only by the suffrages of some other district. I n  such 
cases, the people should be permitted to select such, 
without regard to t'he partioular district in which they 
reside, because they would thus best represent the 
popular interests, and promote the general welfare of 
the nation. 
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CHARTER VIII. 

THE LEGISLATURE - THE SENATE. 

$288. THE senate of the United States is composed 
of two senators from each state, chosen by the legis- 
lature thereof, for six years; and each senator is entitled 
to one vote. The constitution provides for dividing the 
whole number of senators into three classes, in respect 
to the time when the oecial term shall commence, and, 
consequently, when the same shall expire. I t  declares 
that, " immediately after they "- the senators-" shall 
be assembled, in consequence of the first election, they 
shall be divided as equally as may be, into three classes. 
The seats of the senators of the first class shall be 
vacated a t  the expiration of the second year; of the 
second class, a t  the expiration of the fourth year; and 
of the third class, a t  the expiration of the sixth year." 
By this provision the senate is made a continuous body; 
and is, in this respect, likewise, unlike the house, which 
continnes but for two years, mheu a new body is required 
to be organized. 

Sj 289. In  the constitution of the senate as a political 
body, two features are particularly promiuent. First, it 
is not a representative body. Second, it is a contiuu- 
ing or perpetual body, intrusted with some duties uot 
strictly legislative, although i t  constitutes one branch 
of the legislature. By not being a representative body, 
is meant, the senate does not represent a popular con- 
stitueucy. I t  is claimed, however, that it represents the 
states in their political or organic existeuce; and that 
thus, through the senate, a qtcasi confederation of the 
states exist as a pert of the general government. And 
an attempt to snstain this view is made by appealing to 
the discussions in the convention which framed, and the 

1 At the flrst session of congress under the constitution the division of the 
senators into three classes was made in the manner foldwin . The senators 
Dresent were divided into three classes bv name. the flrst consf&l$tlnp of six. the 9 
iecond of seven. and the third of six. Three aaoers of eaual sire': numbered 
one two and three were by the secretary rolIed up and put intoa box and 
d r a b  bv a commiitee of three oersons chosen for the ouraose. in behalf df the 
reaaective classes in which eac6 of them was olaced: i n d  the classes were to 
vatate their seats in the senate accordin.. to tkie orde; of the numbers drawn 
for them beginning wtth number one. Ht was also provided that when sena- 
tors shoild take their seats from states which had not then aGpointed senators 
they should be placed by lot in the foregoing classes but in such a manner a; 
should keep the claclses as nearly equal as possible. '(~ournals of Senate 15th 
Ma 1789, pp. 25,26.) In arranging the original classes, care was taked that 
botgsenators from the same state should not be in the sarneclass.so that there 
never should be a vacancy a t  the same time of the smts of both senators. 
(Story's Com. on Const., 8 726.) 
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several conventions which adopted, the constitution. 
I t  is not denied that there were those who advocated 
this feature in the constitution of the senate, upon the 
ground that the senators were the representatives of 
the states, as political bodies ; and that the security 
of the smaller states demanded an equal representation 
with the larger ones, in the senate ; and they insisted 
upon such representation of the states. But such is not 
the principle involved in the constitution of the senate, 
as a branch of the national legislature, or as a repre- 
sentative body of the states. 

Sj 290. The senators are not the representatives of the 
stakes as political institutions ; nor are they in any 
essential particnlar the especial guardians of the political 
rights of the states against the possible encroachments 
of the general government. In  that respect they have 
no duty to perform not common to the members of the 
house of representatives ; and it is no more the duty of 
the senator to see to i t  that the general government, 
iu the administration of the powers committed to its 
exercise, keeps strictly within its constitutional limits, 
than it is the duty of the representative. Both are 
sworn to obey the requirements of the constitution in 
the exercise of their official trusts, and each are equally 
bound to do so. 

5 291. At  the time the general government was insti- 
tuted, the people of the United States, as represented 
in their political discnssions, felt the need of a national 
government, to be intrusted with authority to administer 
in all matters pertaining to the general welfare of the 
nation. I t  was t>he almost universal conviction that 
the states, as political institutions, could not be intrusted 
with such administration. But there were serious appre- 
hensions lest a great central government might be 
formed, and all governmental authority be consolidated 
in it, by means of which the state institutions might 
become absorbed, and the people be deprived of control 
in the administration of their local and domestic affairs. 
There were, likewise, apprehensions on the part of 
others lest the people, jealous of power not within their 
immediate control, and fearing the influence and oppres- 
sions of a strong government, like the ono from which 
they had just emancipated themselves, shonld go to the 
other extreme, and destroy the national unity by state 
division and disintegration. Their discnssions show the 
presence of 'these two classes in the federal and state 
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conventions. The one party was accused of being in 
favor of a consolidation of all authority in the general 
government, to the destruction of the states ; the other 
was accnsed of adhering to the rights of the several 
states, to the destruction of the nation. 

5 292. This difference of opinion was natural. The 
~iltimate effect of adopting the one or the other was 
problematical ; for they were unaided by any historical 
parallel. Here were people -citizens of thirteen inde- 
pendent states, consolidated into one nation by a nnited 
and successful effort a t  establishing their common inde- 
pendence. They mere a nation ; but to continue such, it 
was necessary to institute a national government,. That 
necessity was immediate and imperative. And the gov- 
ernment to be instituted must be supreme in the exercise 
of its authorihy, or it could not secure the existence, 
maintain the independence, and promote the welfare of 
the nation. To make it, in its administration, dependent 
upon the diverse, and perhaps adverse mills of others, 
was to deprive i t  of the exercise of that authority 
which was indispensable to the dignity and authority 
of a government admiuistering for a sovereign nation. 
But, on the other hand, the people were already living 
nnder state governments, instituted and administered 
by themselves. These governments were intrusted with 
the exercise of such authority as was necessary for the 
administration of their local and domestic affairs, and it 
was clear that no other government more general in its 
administration, could possibly administer so well, and 
secure to each citizen such exact justice. And, while 
they admitted the necessity for a government to admin- 
ister in national affairs, and were anxious to devise one 
that could do so without danger to the states, the great 
problem to be solved was-how can such a government 
be instituted? and what must be its constitutional 
structure ? 

$j 293. The advocates of a strong national government 
were not hostile to the continuance of the govern- 
ments of the several states, within a sphere of authority 
that mould not endanger the necessary eaciency of 
the government required for the stability, dignity 
and prosperity of the nation. Nor mere the advocates 
of the continued independence and authority of the 
state governments hostile to  the institution of e 
national government, upon a basis that mould not 
endanger the liberties of the people, secured by their 
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own administration of the state governn~ents. They 
were not only willing, but desirous to ascertain some 
means of establishing a general government for the 
nation, which, while it would be most efficient in admin- 
istering tho authority of the nation in all matters 
pertaining to its security and welfare, wonld a t  the same 
time be so limited, as to have no power to encroach upon 
the people of the states in the administration of their 
local and domestic affairs. And in all discussions of 
these questions it is to be remembered, that with the 
fouuders of the American governments the great desid- 
eraturn mas, to ascertain a mode in which the principles 
of self-government might be successfully applied to the 
administration of national and state interests. 

$j 294. The founders of these governments mere 
embarrassed in attempting to establish a system of 
national and state administration, by confounding the 
authority of the government with the authority of 
the people instituting it. And the difficulties experi- 
enced by them in fiudiug a true theory of administration, 
arose out of the evident incompatibility between two 
governments over the same territory, embracing the 
same subjects, being each soyereign and absolute in 
their authority. The feeling was, that both could not 
be sovereign; that one must be inferior to the other; 
or, at  least, one must have a check upon the other, so 
as to be able to prevent encroachments upon its rights. 
Yet to make the general government supreme, was to 
endanger the existence of the states; to make the 
states sovereign, mas to cripple and ultimately paralyze 
the nation. These difficuties were inevitable, upon the 
hypothesis that there mere two sources of authority in 
the general and state governments. If there were two 
sovereignties to be administered over the same people 
and within the same territorial limits, the difficulties 
mere insuperable. They perceived the truth of the 
doctrine of the revolution, that the authority to be  
administered by the government is the authority of the 
people, and that the gorernment has no authority of its 
own ; bnt they had not carefully applied it in detail, 
in the institution and administration of government. 
The minds of American statesmen had been occupied 
more with vindicating their rights against the encroach- 
ments of arbitrary power. than in theorizing upon the 
best form of actualizing their principles in the structure 
of a national government. After they had established 
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their independence, and it had become necessary to 
institute a gorerument to perpetuate it, their attention 
was then turned to this snltject; antl the foregoing 
views represent their first impressions. 

$j 209. But the fBar lest the general government 
mould, if supreme and unchecked by the states, eucroach 
upon state authority and state rights, ceased, when 
it was remembered, that the same people by whose 
authority the general governmen t mas to be instituted 
and to be administered, mere also citizens of the 
states, and equally interested in maintaining state 
administration ; and the like fear lest the states should 
usurp national authority, mas perceived to be without 
fonndatiou, when it was renlembered that tlle citizens 
mere, likewise, citizens of the nation. antl equally 
iuterested in maintaiuing the authority of the general 
govertlment. When, after mnch discussion, it was per- 
ceived that the state and national citizens mere one and 
the same; that their general aud local interests centered 
in the salne iudividnds; that the national citizen mas 
likewise a state citizen, and *ice versa, the fear lest the 
citizen of the nation should turn npon himself, as 
the citizen of a state. and rob or destroy himself, seemed 
absurd; and, therefore, the fear of centralization of 
power on the one hand, or diffnsion of it amollg the 
states on the other, ceased; and thus the people were 
enabled to establish a general government npon the 
true democratic theory. Snch mere the comyron~ises 
of the constitution. 

$j 296. The compromises of the constitution, so called, 
consisted in harmonizing the views of those entertaining 
these opposite opiuions, and in their agreement upon a 
plan of government in accordance with the de~uocratic 
theory enunciated by the fathers of the revolution - 
the theory that the people are the source of govern- 
mental authority-that governments are iustituted by 
the people for the administration of their suthority- 
that there is but one source of authority to be adminis- 
tered, either by the general or state governments, 
although there may be several distinct administrations. 
In  short, by compromises is meant, one party renounced 
consolidation on the one hand; the other, national 
disintegration; and both united in providing for the 
administration of public authority, through the instru- 
mentality of the general and state governments, allotting 
to each the exact sphere in which it mas to administer. 
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To the general government was committed the adminis 
. tration of the nation's authority in relation to subjects 

pertaining to its common defense and general welfare. 
To the state governments was commttted the exercise 
of whatever authority remained essential to the internal 
administration in respect to local and domestic interests. 
And whatever was not colnluitted to either, renlniued 
with the people, to be exercised by them whenever 
occasion might make i t  necessary. 

$297. When it is remelubered that government' as a 
corporate institution, belongs to the people, and is an 
instrnment of administratiou merely, and can exercise 
no authority not intrlisted to it, and can exercise the 
powers delegated only for the purposes prescribed, i t  
does not become a very complex question to assign to 
it the true sphere of its da t~es  and action. When the 
sovereign anthority to be ad~niuistered is distinguished 
from the anthority of the a(1uiinistrator; that is, when 
the authority of the creature is distinguished fro111 the 
antl~oritg of the creator, there mill be less liability to 
err in treating apou the authority and powers of gov- 
ernment. The general government of the nation as 
instituted by the people of the United States, is but au 
instrument in the hands of the nation for adnlinistering 
its authority in the manner prescribed. For any other 
purpose, it has uo rights, interests, authority or exist- 
ence. Let not the people be deceived, then, by speaking 
of the general govern~ueot as though it were au entity 
aside from the purposes for which it was institnted. It 
is the same, also, in respect to the state governments. 
They are merely corporate iustitutions, created to be 
used as instruments in the hands of the people for the 
administration of tlhe public authority in matters per- . 
taiuing to their domestic interests. For any other 
purpose, they have no rights, interests, authority, or 
even existence. Therefore, let no one be deceived by 
supposing them to be institutions having an existence 
and authority, independent of the purposes for which 
they mere created. State rights and state authority can 
mean nothing other than the rights and authority of 
the people of the states; or the authority intrusted to the 
exercise of these local institutions. Therefore, when it 
is said, the senate of the United States is the representa- 
tive body of the states as political institutions, it is to 
be understood that the senate represents the wisdom, 
discret'ion, prudence, foresight and dignity of the people 
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collectively, as a check upon the indiscretion, impulse, 
haste and want of foresight, in the individual mnsses ; 
otherwise, it means nothiug. 

5 298. When, therefore, it is said that the senate as s 
branch of the general government, represents the states 
therein, in a manner different from that in which they 
are represented by the house of representatives, it should 
be understood that the senate represents the collective 
wisdom, virtue, prudence, foresight and dignity of the 
state, as distinguished from that individual interest, 
feeling, impulse and indiscretion, which is more immedi- 
ately represented by the members of the house, coming, 
as they do, from the immediate presence of a popular 
constituency. The senator certainly does not represent 
the state or its interests, as separate from the people 
and their interests; that is, he does not represent the 
institution called a state government in respect to in- 
terests, rights, authority and existence, separate from the 
people, because the state has no such interest, rights or 
existence to be represented in the geuerd government, 
or elsewhere. ' 

5 299. I t  was the manifest design of the people in 
dividing the legislative department of the government 
into two distinct branches, and in giving to the senate 
a constitution distinct and dissimilar from the consti- 
tution of the house of representatives, to give to the 
senate t,he character and influence in the exercise of 
governmental authority, which would naturally attach 
to a body thus selected and constituted. The peo- 
ple were to be equally represented in the house; but 
they were not to be represented a t  all in the senate. 
That body was, so far as legislation is concerned, insti- 

1 In speakin.g upon the subject of the constitution of the senate, Mr. Gerry 
m i d  ' I  t,he evils we ex~erience flow from the excess of democracv." (5 Liww. 
iiYbe~.i--136.) Mr. ~ a i o n  thought the house of I-epresentatives 6ught toA6e 
eleoted dy the people, and be made the grand depos~tory of the democratic 

rinci le of the government. I t  was, so to speak, to be our house of commons. 
Pt ou&t to know and sympathize with every part of the community and 
ou ht, therefore, to be taken from the different parts of the republic. (Id.)' Mr. 
~ h o n  advocated the same doctr~ne. Mr. Madison considered the popular 
election of one branch of the national legislature as essential to everyplin of 
free government. He was an  advocate for the policy of 'eflntng the popular 
a pointments by successive filtrations,but thought !t might be ushed too far. 

wished the exnedient to be resorted to onlv In the aowo!hrnent of the 

to be carried throug 
as mieht be to the house of lo 
by thg people as to the flrst branch, and b y  the states as to the seoond branch. 
Mr. Read thought there was too much attachment betrayed to the state gov- 
ernments. He thought we must look beyond, their continuance: that the 
national government must soon swallow them up. Mr. Wilson saw no incom- 
patibility between the national and state governments rovided the latter 
Were restrained to certain local purposes, Bc. (Id., pp. 163,'1&.) 
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tuted to aid the nation by the exercise of a judgment, 
prudence, foresight and wisdom not supposed to be pos- 
sessed by a body of men elected by a local popular 
constituency. I t  was deemed wise to commit the selec- 
tion of senators to the legislatures of the several states, 
because, it was argued, the legislatures will select their 
candidates from a class of men of higher standing, and 
better educated, than will the masses, if the selection be 
comu~i tted to them. When the legislature, representing 
the collected wisdom and dignity of the coinmonmealth, 
select men to represent that wisdom and dignity in the 
senate of the nation, i t  is not to be supposed that it mill 
select those who are below its estimated standard of 
ability and dignity suited to represent such body, but on 
the contrary, that i t  will take care to select from a 
class of men the most talented and distinguished in the 
state, to exercise the powers and discharge the duties 
pertaini~lg to the highest deliberative body in the nation. 
And this anticipation of tll. e fathers has hitherto been 
realized ; for it is safe and just to affirm of the United 
States senate, tba t, as a deliberative body, i t  has never 
been excelled in point of intelligence, ability and diguity, 
by any other de1it)erative body in the world. 

5 300. I t  has been said that the very structure of the 
general government contemplated one partly federal 
and partly national. If  by federal is meant that the 
state governments as political insti tu tions, are repre- 
sented in, or cau exercise any authority over, the general 
government, or that they have any authority of their 
own to exercise in respect to the general government, 
the proposition is denied. The argurnent that the people 
recognized the existence of the state governments, as 
sovereign and independent in respect to each other, and 
that they continued them, proves nothing in favor of the 
quasi federal theory. The people of the United States 
as a nation had sovereign authority to establish for 
themselves such government, and to authorize i t  to  
exercise such powers as they thought proper, independ- 
ent of the existence of state governments. And they 
likewise had authority to take from these state institn- 
tions the exercise of any or all powers, and to confer the 
same upon the general government ; and the fact that 
they did not do so, prores that they did not deem it 
expedient ; not that they did not possess the authority. 
The same authority vhich instituted the general govern- 
meut, and conferred upon it the powers enumerated in 

19 
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the national constitution, could have conferred upon it 
all other governmental authority to the destruction of 
state jurisdiction. But the people deemed i t  best to 
institnte the gen6ral government and confer on it the 
exercise of snch public authority as was required to pro- 
vide for the colunlon defense, security and welfare of 
the people as a nation ; and to cornmi t the exercise of the 
residue of their authority, so far as the samu was neces- 
sary for domestic purposes, to the local administration 
of the states. But in doing this, there was no acknowl- 
edgment, either expressly or by implication, that the 
stafes, as snch, had any origiual inherent sovereignty, 
or mere in any manner, as political iustitntions, to have 
a voicein the administration of the general government; 
nor did they, in fact, give them away. New York as a 
state govertimen t is unrepreseuted at Washington, while 
New Yo& as a people or part of the nation, is fully rep- 
resen bed there.l 

$j 301. The argument entitled to the greatest consider- 
ation in favor of giving to st:bte legislatures authority 
to choose their owu senators in the mauner prescribed, 
had reference to the inevitable character of a body thus 
selected and constituted. There were duties to be 
devolved upon that body which required that the mem- 
bers thereof should be lnen of great wisdom, experience, 
discretiou, j ~ i d ~ m e n t  and digni t,y. These qualifications 
mere of more mportance to the people than that the 
members shonld conle from any particular district or 
state. The duties to be performed by that body had 
respect to no particular localitty withiu the nation. As 
a branch of the legislature they mere to snpervise the 

1 Savs Story (Com. on Const. 693): " In  the flrst place the very structure of 
the &neral governmsnt contemplated one partly federal and partly national. 
I t  not only recognized the existence of the state governments, but perpetuated 
them leavinw them in the enjoyment of a large portion of the rights of sov- 
ereigthy and giving to the general government a few powers. Tile eneral 
governin'ent was therefore upon the acknowledged basis, one of fimited 
and circumscrib~i powers.'the states were to possess the residuary powers " 
What does all this prove in'favor of the federat~ve theory? The people of the 
nation having sovereign aut,hority in virtue of their existence as such to 
create such institutions for administrative purposes as they deem best, crgate 
a nat~onal government and confer on lt jur~sdiction over all matters pertain- 
ing to the external adnbnistration of nkitional authority, and also over such 
mstt,orn pertainin- to the internal administratlon as local institutions were 
not competent to &minister; but in respest to such other mztters of internal 
ad~nmrstratiou as ~ e r t a i n  to the local and domestic interests of the people 
the nation leaves them to the administration of the state governments, assert! 
ing, however its authority over the whole subject. Now where is to be found 
the recoqnitibn of state sovereignty. or state aothority &en, as independent 
of the nation? The idea that the sta.tes, as independent sovereignties, were 
entitled to representation in the aAminlstration of the general government 
leads to constant error. The people of the st:ltes in respect to populnr rightd 
and interests were represented. what was there in the government independ- 
ent of the people that re uired to be represented in the general &ernrnent? 
and how, practic$lly,are t%e states politically represented by the knited States 
senators ? 
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action of the house, and bring to the test of superior 
wisdom, great experience and calm judgment, the pro- 
posed enactments of the house of representatives. The 
senatewas to constitute the highest tribunal in the nation 
for trying impeachuients ; it was to be associated with 
the president in making treaties with foreign nations ; 
also in appointing embassadors and other public minis- 
ters and consuls; judges of the supreme court, and other 
oBcers. For these reasons it was deemed important to 
secure, as members of that body, the best men the 
natiou could prodnce. Therefore, the selection of them 
mas comnlitted to the legislatures of the several states, 
rather than to a popular constituency. And experience 
has demonstrated that the state legislatures, iu selecting 
men for senators of the United States, have usually 
sought them among those who, as a class, stood highest 
in the state for ability, intelligence, culture, refinement, 
worth and digoity ; and the character of the senate thus 
composed is such, that the bestowal of its office confers 
the highest honor upon the person receiving it.l 

$j 302. He only cau be deemed a11 houest and patriotic 
citizen who seeks the highest good of his country by the 
ernployluent of every nleans in his power essential to 
that end. Observation an6 reflection teach that there 
are duties to be performed, essential to the well-being 
of society, which require, in their performance, the 
exercise of the highest qualities of the mind; qualities 
which can be fould only in a class of men, fitted by 
natural endowment, aud by the discipline of a liberal 
edncation and long practice. The relations of society 
to the individnal members t,hereof, impose duties of this , character upon every governmen t, whether popular, 
aristocratic, or monarchical. The good of society 
requires miso legi~lat~ion to adjust and apply the princi- 
ples of justice to the numerous transactions of men, in 

immediately connectthe state governments wit5 the national government 
and thus harmonize the whole into one universal system." (Story's Con. od 
Const.. 38 703.70L) I t  is admitted that remarks of that character were made bv 
some ofthe 'members, but i t  seems impossible that any one should have bee& 
influenced by t h e m  for it is not true that the stategovernments areconnected 
with the general obernment throu-h the senator elected by the state legisla- 
ture. For exampye in what respeccis the governor as the chief executive of 
the state connecteh with the general government ihrough the senator elect? 
In what ;espect is the legislature of the state connected with the general gov- 
ernment througrh the senator elected by i t? or in what respect is the judiciary 
of the state thus connected wlth the general government? I f  neither the 
executlve, legislative or judicial departments of the state are connected with 
the general government through the United States senator, then in what 
respect is the government itself thus connected? 
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the infinitude of their relations to, and bearings upon, 
each other. The wisest and best cannot always fore- 
judge the evil resrd ts which measures, apparently 
innocent and simple, will prodrxce if improperly imposed 
upon society as law. Therefore, every goverulnent 
approximating to a democracy, has found it uecessmy 
to provide, as far as possible, for the presence of this 
wisdom and discreet jndgineut. both in a branch of its 
legislature and on the bench. The prir~ciples of popular 
representation do not apply to either the senate, which 
is a qzictsi judicial body, nor to the bench. The judge 
upon the bellch is reqniretl to know the law as obliga- 
tory npon all; and to ascertain the facts requiring its 
applicatiou ; and then, honestly to pronounce the jndg- 
rneut of the law npon the facts as ascertained. He is 
to represent neither plaiu tiff' nor clefendm t, neither 
town, county, or state, except in the character of iiupar- 
tial justice; blind to every eonsideration except the 
wise and just application of the law to the facts of 

- the case before him. He is not to know wlietl~er the 
subject of his jntlgment be a wise inan or a fbol; a 
saiut or a sinuer; n rich man or poor; dignified or 
mean ; black or white, constituent or stranger. Be he 
who or what he may, the duty of the judge to declare 
the law as applicable to the facts is the same. With 
what propriety, then, can a judge hare a constituency? 
Whiit can he do for then1 as tlieir representative? what 
rights can he recognize in them, and award to them, 
that a judge not a representative is not bound to 
recognize and award? As a jiidge, is he to feel the 
preseuce of the people on the bench? Is  he to be 
swerved from the discharge of his jndicial duties by 
their influence or claluor ? I s  he to relnember that he 
owes his official position to their suffrage? If so, by 
every principle sacred to justice, he is unfit to be a 
judge ; he deserves to be impeached, and be sent back 
to the political arena from whence he came. The people 
are their own worst erienries when they put politicians 
on the bench. They subvert their own liberties, and 
deprive themselves of the administration of exact jus- 
tice, when they adopt a mode of selecting judges 
which, from its nature, mill not secure the wlsest and 
best men the profession can prodnce; which, from its 
nature, will put upon the bench men of quick sense to 
snuff the popular breeze, and to trim their judicial sails 
to catch its favor. 
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$j 303. Similar considerations apply to the selection 
of senators of the United States. The welfare of the 
nation at large, as well as that of every citizen, requires 
that the senate of the United States be composed of 
men, who, from age, experience, ability, culture, dis- 
cipline, and sound judgment, shall be eqnd to any 
emergency that can arise. They are required to be 
statesmen of the clearest and broadest vision. They 
must be able to grasp and comprehend the scope of 
every question that can arise in the administration of the 
general government, both in respect to external or 
international rights and duties, and also in respect to 
those which pertain to the internal administration of 
national authority. Every member shonld be thor- 
oughly versed in the science of public and police law. 
H e  should be qualified to determine all questions of 
international law which are to be aided or modified by 
the treaties he advises and ratifies. He shonld under- 
stand the principles of political economy; for by his 
judgment auti rote the nation is to be prospered or 
injured in all its fountaius of wealth and prosperity. 
The senator shonld have no constituency but that 
of the highest wisdom, the most prudent discretion, the 
clearest insight anti the most comprehensive judgment 
of the state and nation. Sricl~ are the drlties the consti- 
tntion imposes upon him, and conseqnently snch should 
be his qualifications. T l ~ e  founders of the general gov- 
ernment, t,herefore, manifested great wisdom and fore- 
sight when they provided for the election of senators by 
the legislature of the state. By no other means could 
they have secured the appropriate men to constitute the 
highest deliberative body of the nation, qualified to 
counsel the president, and take part with him in adjust- 
ing the relations between tlle nation and foreign powers. 

5 304. While the principles of popular or democratic 
governineuts require that the people should be poten- 
tially present in the legislature, and that their voice 
shoilld be heard, and their rights respected in the 
making of laws, their own well-being, aud the welfare 
of society requires that no one shonld have a local con- 
stitneocy, who is selected to administer in departments 
of the government where the duties of the depart- 
ment will not consistently permit the influence of such 
constituency. Thus, the duties of t,he judicial office 
admit of no popular influence; they are the same, inde- 
pendent of all constituencies. To be in sympathy with 



any on the subject of adjudication is a disqualification. 
The judge on the bench should feel that he belongs 
to the commonwealth as the dispenser of impartial 
just#ice to all. The principles of democracy reqniring 
the potential presence of the people in the legislature to 
secure the enactment of laws just to all, reqnire the 
absence of their influence on the bench, that impart.ia1 
justice may be administered to all. Therefore, it is 
contrary t,o the nature of t,he judicial office, and to the 
spirit in which its dnties are to be performed, that 
the incumbent should feel himself the representative of 
a con~t~itueucy less numerous than the state at  large. 
Public interests, and public and private justice i~ilper- 
atively demand, that such method shall. be adopted in 
the selection of jndges, as will secure the ablest, wisest 
and best Inen for that office which the state can pro- 
duce ; and experience proves that the larger and miser 
the constituency, the more competent and responsible 
will be the representative. Commit the selection of 
judges to ward politicians, and ward politicians will be 
found on the bench. Commit tlieir selection t,o the state 
legislature, and no man can be appointed who, in char- 
act,er, ability aud intelligence, is not a fair representative 
of t,he same qualities in the legislature. 

5 308. Because the duties of the senatorial office 
required in the senator qualifications of character and 
abilit,y, rather than those of a representative of a local 
const,itueucy, the number to be selected from each state 
was determined with reference to the dignity and 
character of t,he senate, arid not with respect to the 
principles of popular representatiou.' Two from each 

1 "Each state whether more or less populouq appoints two senators-a 
number which kould have been inconvenient if' the votes in the senate were 
taken as in the former conwress by states when if the delegates from a state 
were kqually divided the Fote'of the st i te wai lost. and which of course 
rendered an  uneven dumber referable. But in the ienate a nuderical vot6 
is  taken in all cases, and the tlivision of opinion among those who represent 
%articular states has no influence on the general resnlt. If the senate should 

e equally divlded the casting vote is gtyen to the vice-president, whose offlce 
i t  is to preside in the senate. The equitl~ty of states in this respect is not per- 
haps defensible on the principle of representing the people which owht  
always to be according to numbers; but i t  was the resulL of muiual concessbn 
and compromise in which the populous states, enjoyin the advantages of 
pro ortional numbers in the house of representatives %y which they were 
enatled to control the interests of the smaller states, as a com ensa- 
tion the principle of e uality in this branch of the legislature, enjoy?ng in 
XmSt respects equal an%in some respects greater owers * * This composi- 
tion of both housesis peculiar to our country a n f  has bken found in practice 
neither productive of schism nor deflcient in &ergy. A perfect independence 
of sentiment has been nnifornlly manifested by the members and much 
superiority to local interests and impressions particularly sougdt for In the 
senate have always been found there." (R~wle  on the Oonstitution 
32,38.) I t  seems strange that any one should mistake the real ob ect for $hf& 
the senate of the United States was established. I t  is in no political or per- 
sonal sense a representatfye body. I t  is representative only in the sense that 
i ts  members ou ht  to be representative men " in respect to talent, integrity, 
intelligence a n 2  virtue. (Story's Corn. on ~onsi . ,  702.) 



state gave them a body of twenty-six members, to be 
presided over by the vice-president of the United States. 
This secured to the government the services of an able 
body of counselors, and tended to give to its adminis- 
tration, digllity, and to secure confidence in its wisdom 
and permanence. " It has not only been demonstrated 
that the seuate, in its actual organization, is well adapted 
to the exigencies of the natiou, b ~ i t  that it is a most im- 
portant and valuable part of the systein, and the real bal- 
ance-wheel which adjjnsts and regulates its movements." 

$j 306. The nu~n\)er of senators should be sufficiently 
large to iusnre that variety of knowledge, talent, expe- 
rieuce and practical skill essential to the discharge of its 
various duties. No human genius or incillstry is ade- 
quate to all the vast concerns of government, if it be 
not aided by the power and skill of numbers.' Num- 
bers are also important to give to the body snfficient 
firmness to resist the influence which the more popular 
branch will be solicitons to exert orer them. Nulubers, 
in many cases, confer power; and what is of equal 
importance, they present greater resistance to improper 
iuflueuces. The senate beiug iustituted as the couserv-• 
ative power or balance-wheel in the gal-ernment, seems 
admirably adapted to the end for which it was created. 

5 307. The dizration of the senatorial term is also 
favorable to the stability aud dignity essential to that 
body. From the classification of its members, one third 
of their iiumber retire every two years, and their places 
are. supplied with new members. I t  follows, therefore, 
that two-thirds of their number mill always have the 
benefit of an experience, as members of that body, 
varying from two to four years. This will preserve 
great uniformity in its rules, familiarity with the routine 
of its duties, and will secure accnracy and precision in 
all its movements. Thus, while the senate is made a 
perpetual body as a branch of the governn~ent, there 
is a continual change in the members cornposing it. 
There is a perpetual sameness in all that is essential to 
the end for which it was created ; but there are changes 
in its members, snfficient to keep them in mind of their 
respousibilities to the nation, and such, also, as to 
deprive them of motives to usurp and ~oncent~rate 
authority in their own hands; yet its efficiency is not 
weakened by the constant influx of new and inexpe- 
rienced members. The system seems to be perfect in  

1 Story's Corn. on Const., $708, 



its adaptation to all the requirements of such a body, 
connected with a popular government. 

$308. The qualifications proposed for senators as dis- 
tinguished from those of the representatives, consist in 
a more advanced age, and a longer period of citizenship. 
A senator must be a t  least thirty years of age, and must 
have been a citizen of the United States nine years. 
The propriety of these requirements is explained by the 
nature of the senatorial trust ; which, requiring greater 
extent of information and stability of character, requires, 
a t  the same time, that the senator shoulld have reached 
a period of life most likely to supply these advantages, 
anel which-participating immediately in transactions 
vi th  foreign nations -ought to be exercised by none 
who are not thoroughly weaned from the prepossessions 
and habits incident to foreign birth and education.' 

Sj 300. The vice-president of the United States is 
ex oficio president of the senate; but he Bas no voice 
in their deliberations, and can vote only in case the 
members present aro eqnally divided. The seuate are 
anthorized to choose their other otiicers, and, in the 
absence of the vice-president, or while he shall be 
engaged in exercisiug the oEce of president of the 
United States, they are required to elect a president pro 
t e1q~0re . l  Each house is made the judge of the, elec- 
tions, returiis and qualifications of its own members; 
and a majority of each house eoustitntes a clnorum for 
general business; though a less ntuuber may adjonrn 
from clay to clay ; awl also are authorized to colnpel the 
attenclauce of members, nncler such penalties as they 
luoy severally provide. 

$ 310. The senate is a semi-judicial body-not that 
it cau exercise jaclicial powers over snbjects properly 
belongiug to the sphere of judicial acl~l~iuistration- 
bnt the power to try all impeachments against high 
officials is, by the constitntiou, colmnittecl to its sole 
exercise. In the exercise of that power i t  sits as a 
high court, having authority to determine all qoestious 
of law and fhct nivolved in pronouncing the guilt or 
innocence of the accosetl. TVlien the presitlent of the 
Uuitecl States is on trial, the chief-justice presides. 
Proln the co~nposition of the senate, it is a lit nucl 
n1q)ropriate tribunal to try aud deter~uine d l  questions 
of law aud fact iurolvetl in the guilt of any pnblic 
ofliccr of the United States ; for among its members are 

1 Federalist, 02. 
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always to be found the ablest lawyers and jurists of the 
nation. When trying an impeachment they are to be 
upon oath or affirmation, combining the duties both 
of the judge and jury, to hear and determine the law 
and the facts touching the matters in hearing. 

$j 311. The congress thus constituted is required to 
assemble at  least once in every year ; and until congress 
by lam appoint a different day, that meeting is to take 
place on the first Monday in December.l When thus 
assembled, they are independent of each other in their 
orgauization and the government of their respective 
bodies ; but neither house during the session can adjourn 
for a period more than three days, without the consent 
of the other body ; nor can they adjourn to any other 
place than that in which the two houses are s e t t i ~ ~ g . ~  

$j 312. Each house is not only a judge of the election 
returns and qualifications of its members, but i t  may 
determine the rnles of its proceedings, pllnish its mern- 
bers for disorderly behavior, and, with the concurrence 
of two-thirds, expel a member. The necessity for the 
existence and exercise of this power is founded on 
the principle of self-preservation. The constitution 
confers the power to punish in express terms, only for 
offenses committed by its members. But the same 
necessity requires its exetcise in respect to persons not 
members ; aid the snpren~e court of the United States 
have held that the honse have authority to arrest and 
bring before it for pr~nishment for contempt, other than 
its inernber~.~ This power to punish extends only to 
imprisonment, which can continue no longer than the 
authority which imprisons. The imprisonment neces- 
sarily terminates with the adjournment or dissolution 
of congress? 

IArt l 4 Const U El %Id  art 1 3 5  
In  i?l&&n v. bunn$ ~ h z a t . ,  bi), the su reme court of the United States 

held that To an action of tres ass agamst tRe sergeant-at-arms of the house 
of re re& tatives of the un i t e l  States for an  assault and battery and false 
impr?sonlnent i t  is a legal justiflcation'and bar to plead that a congress was 
held and sittidg during the period of the tres ass complained of and that the 
house of representatives had resolved that tge laintiff had b6en guilty of 8, 
breach of the privileges of the house and of a Ri h contempt of the dignity 
and authority of the same, and had oidered that tge speaker should issue his 
warrant to the sergeant-at-arms commanding him to take the plaintiff into 
custody wherever found, and to have him before the said house to answer to 
the said charge: and that the speaker did accordingly issue such a warrant, 
reclting the said resolntion and order, and commanding the sergeant-at-arms 
to take the plaintiff into custody &c and delivered the said warrant to the 
said defendant. By virtue of whhh Garrant the defendant arrested the plaint- 
iff. and conveyed him to the bar of the house where he was heard in his 
defense touchin the matter of the said char 4 and the examination being 
adjourned frorn%ay to day, and the house h a v k  ordered the plaintiff to be 
detained in custody he was accordin ly detaine! by the defendant until he  
was flnally adjud ed to be guilty an% convicted of the charge aforesaid and 
ordered to be fortawith brought to the bar and reprimanded by the spdaker 
and dischar ed from custody and after being thus reprimanded was actually 
discharged &om the arrest a i d  custody aforesaid." * 1 Kent's Corn., 238 and note. 



GOVERNMENT. 

5 313. The times, places, and manner of holding 
elections for senators and representatives are to be 
prescribed in each state by the legislature thereof; but 
the congress may a t  any time, by law, make or alter 
such regulations, except as to the place of choosing 
 senator^.^ This provision of the constitrltion gives to 
the general government f d l  power to provide for main- 
taining itself in both branches of the legislature, should 
a state be disposed to subvert its constitutional exist- 
ence. Congress could by law provide for the electioll 
of members to t1he house of representatives, by fixing 
upon the time and place for holding the election, and by 
prescribing the manner of holding the same ; aud could 
make all lams necessary and proper for such purpose. 
I t  could also, if necessary, determine by law the time 
a ~ ~ d  manner of electing the senator; and conlcl, by 
lam, require the legislatnre of a state to colne together 
and elect a senator in accordance therewith ; and they 
could make all laws necessary and proper to compel a 
compliance with such requirement.* The constitntiou 
has imposed a duty lipon the legislatures of the several 
states, and made it supremely bindiug upon them 
They are required by the same constitntion to take an 
oath of oftice to perform that duty; and without taking 
that oath they cannot qualify as members. Should the 
members refuse to perform this duty as required by 
the constitution and the laws of congress in respect 
thereto, there is a supreme judiciary to apply the law, 
and a supreme executive to enforce its mandate. 

$j 314. Each house is required to keep a journal of its 
proceedings, and from time to time to publish the same, 
excepting such parts as may, in their judgment, require 
secrecy. The object of this requirement, in part, at  
least, is to give the people an opportunity of examining 
particularly into the oficial coudnct of the meuzbers of 
the congress, with a view of holding them to a strict 

0 

accountability, and to enable the constituent and nation 
h3 know the position and action of each member upon 
every important measure. A provision for entering the 
yeas and nays of the members upon the journal a t  
the desire of one-fifth of the persous present, is also 
inserted in the con~titution.~ 

$ 315. The senators and representatives are to receive 
a compensatio~ for their services, to be ascertained by 

1 Art. 1,g 4. Const. U. 8. 2 Rawle on the Constitution, p, 42. 
r Art. 1,15, Const. U. 5. 
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law, and paid out of the treasury of the United States. 
Except for treason, felony and a breach of the peace, 
they are privileged from arrest during their attendance 
a t  the session of their respective houses, and also in 
going to and returning from the same. Nor are they 
to be called in question in any other place for any speech 
or debate in either house. During the cont'inuance of 
the oficial term of either the senator or representative, 
they may not be appointed to any civil office under the 
authority of the United States, which shall have been cre- 
ated, or the emoluruents of which shall have been 
inxeased duriug such time ; and uo person holding any 
oflice under the United St'ates can be a member of either 
house during its continuance.' 

ORAPTER IX. 

LEGISLATIVE POWERS AND DUTIES. 

Sj 316. ALL legislative pomers granted to the general 
government are vested in cougress, and it is authorized 
to make all laws necessary and proper for carrying into 
execution all the powers vested by the constitution in 
the governmeut of the United States, or in any depart- 
ment or officer thereof. The constitution has, in the 
most general terms, instituted the several departments 
of the government, and given guides to the proper 
adniiilistrntion thereof. I t  has vested it with powers to 
exercise all the functions of government over certain 
specified subjects. But it requires the legislation of 
congress to define and determine the mode of its action, 
and the details of its adniinistration; so that practically 
every department and oficer of the government, in the 
exercise of the powers coininitted to either, are under 
the direction and control of congress. The constitution 
vests in a president of the United States the executive 
powers of tho government; and points out in general 
terms the manner of his election, and induction into 
office. But it is necessary for congress to regulate and 
determille the mode of execntire adininistmtion. The 
constitution vests the judicial power of the United 
States in one supreme court, and in such inferior courts 
as congress from tiwe to time may ordain and establish. 
But the organization of the supreme court in all its 

1 Art. 1,9 6, Const. U. 13. 
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details, is necessarily the subject of legislation, and 
consequently these details are to be determined by con- 
gress. All the several departments of the government 
are to be administered according to law; and the lams 
of their administration are to be determined by congress. 
This necessity imposes upon the legislative department 
the silpervision of all the others ; and, although it is the 
constitutional duty of the president to see that the laws 
are executed, it is the duty of congress to see that he 
has the necessary means, and that he performs his con- 
stitutional duty. 

5 317. The legislative department of a government, 
more than any other, eminently represents the sover- 
eignty of the people. I t  is necessarily required to be 
present by its lams, in every other department, and to 
provide for the faithful and just administration of the 
duties thereof. I t  stands in the place of the people, and, 
must have their wisdom and uulimited discretion, in 
respect to all subjects committed to its jurisdiction. I t  
must be a department with Argus eyes, seeing the 
relations, depeudencies, influences, and needs of society 
in all its parts; it must have wisdom to discover tho 
lams necessary to regulate and harmonize the jarring 
and discordant elemeuts ; and discretion to adapt means 
to that end. The true mission of the legislator is to 
discover the natural laws incident to every condition 
and relation which can exist in society; and. to devise 
means by which such laws can have just sway wit81iout 
interruption. For every individual being, as well as 
every atom of matter, is the subject of natnral law, and 
can be regulated and coutrolled harmonionsly only in 
accordance with such laws. The Ir~finito Father and 
Divine Architect of the universe is omnipresent in 
every department of existence by the orunipotence of 
his power, in the operations of these natural and neces- . sary la,ms, and the highest good of all requires that 
these natural laws should be understood and observed. 
Hence, the wise legislator, if he mould regulate by law 
the commerce and trade of society, will first ascertain the 
natural lams pertaining to commerca and trade, and 
then adapt his legislation theret'o; and t1m it is in 
respect to every branch of industry and every depart- 
ment of business. 

$j 318. The legislative department of government is 
necessarily intrusted with the exercise of a larger dis- 
cretion than any other. It is impossible to foresee the 
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powers which it may become necessary for the govern- 
ment to exercise to preserve itself and the society over 
whose interests it presides. For these reasons the legis- 
lative departwent should be connected im~nediately with 
the people, and should be in constant commnnication 
with them. One branch, a t  least, should take its mem- 
bers from every district in the state or nation, that the 
observation, information, ill terest aud discretion of 
the people may be prese~it in the legislature to suggest, 
urge and act for the particular occasion. There are 
oertain rigl~ts of the individual and public which should 
be so guarded by constitutioual bulwarks that even the 
legislature cannot invade them. There are certain 
fi~ndamental principles so essential to the welfare of t'he 
individual and the well-being of society, that even 
the people themselves should be deemed incapable of 
disregarding them. The jnrisdiction of each depart- 
ment of t l~u governlnent should be well defined- that 
of the legislatnre as well as of the others. But within 
its nssigoed sphere or jurisdiction, aud in respect to 
proper subjects of legislative control or direction. it 
should be permitted to exercise large discretiou. Where 
vested rigllts are not infri~~ged, where fundamental 
principles are not endangered, and especially where the 
comuon ~velf'are deina~ds legislative action, there 
the maxim, scdus reipcblictz est suprema lex, applies, 
and tho legislutnre will be required to exercise all 
necessary discretion within the li~uits of its assigned 
jurisdiction. Its paramount duty is to see that the 
commonwealth sustiti~~s no detriment, if it be within 
the reasonable scope of its anthority to prevent it by 
proper legislation. The reason why the legislative 
department of goverunleot should be permitted to 
exercise such large discretion, is founded in the neces- 
sity of the case; and that is, i t  cannot perform the 

,uecessary duties of its office in providing for the com- 
moa security and general welfare of the people without 
the exercise of a liberal discretion. 

$319. The reasons requiring the exercise of a broad 
discretion by the legislative department of government 
in adminiskring within the sphere of its jurisdiction, 
do not apply to other departments. I n  general, the 
judiciary department is not called upon to  act until 
the Iegislatnre has acted. I t  is not called upon to 
interpret and apply the lam, until tbe legislature have 
enacted the law to be applied. I n  fact the judiciary 
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cannot exist or act until created by legislative action 
and direction. The duty of the judge is limited to 
ascertaining the lam as it exists, and applying it to the 
facts as ascertained iu each particular case ; while 
the duty of the legislator requires him to ascertain 
what laws are necessary for the welfare of individuals, 
and the well-being of society, and to enact them in 
suitable form. The executive department like the 
judiciary, has less occasion to exercise a large discre- 
tion, than the legislative. In  general, its duties are all 
regnlated and defined by lam, so that there is little left 
to executive discretion. Its duties begin when t,he 
legislature or judiciary have completed theirs. When 
required to execute an order, judgment or decree of the 
court, the necessary directions are given by the legis- 
lature or the court, or by both. When reqnired to 
execute the provisions of a statute without the inter- 
position of a court, the manner of its execution is 
pointed out and determined by lam. But the legislatiwe 
has no power or department to go before and prepare 
its way, and make its paths straight. Hence, it ~nnst  
always be very near the people, to learn from then1 and 
their needs, the interpretation of its duties and powers 
within the general limits assigned by the constitut'ion. 

$j 320. From this ever-present necessity of liheral 
discretionary powers in the legislative department, has 
arisen the doctrine of the absolute supremacy of the 
legi~lat~ure over all other departments of government, 
and, indeed, over a11 other authority. Saj-s Sir EDWARD 
COKE, the power and jurisdiction of parlianient," - 
the legislative department - " is so transcendnut that 
it canuot be confined, either for causes or persons, with- 
in any bounds. I t  hath sovereign and uncontrollable 
authority in the inakiug, confirmiog, enlarging, restrain- 
ing, abrogating, repealitlg, reviving and expounding of 
laws, concerniug matters of all possible deuonli nations, 
ecclesiastical or temporary, civil, military, maritime or 
critniual, this bein5 the place where al)solnte despotic 
power, which must in  all governments reside somewhere, 
is intrusted by the constitution of theso kiugdoms. All 
miscl~ief and grievances, operations and retnedies that 
trauscend the ordinary course of the laws, are within 
t,he reach of this extraordinary tribunal. I t  can regu- 
late or new-model the snccession to the crown, RS was 
done in the reign of Henry VIII  and William 111. I t  
can alter the established religion of the land, as was 
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done in a variety of instances in the reign of Henry 
VI I I  and his three children. I t  can change and create 
afresh the constitution of the kingdom and of parlia- 
ment themselves, as mas done by the act of union, and 
the several statutes for triennial and septennial elections. 
It can, iu short, do everything that is not naturally 
impossible, and, therefore, some have not scrupled to call 
its power by a figure rather too bold, the omnipotence 
of parliament. True it is, that what the parliament 
doth, no authority upon earth can undo ; so that i t  is a 
matter most essential to the liberties of this kingdom, 
that such members be delegated to this important trust, 
as are most eminent for their probity, their fortitude 
and their knowledge." 

5 321. The anthority ascribed by Lord COKE to par- 
liament, as the depositary of absolute power for purposes 
of legislation, according to the American theory, belongs 

\ 
to the people in their original or uational sovereignty, to 
be exercised by them or by those to whom they have 
delegated the aathority to exercise it. The people as a 
nation being sovereign and independent of all other 
earthly authority, can, if they will, exercise the absolute . 
authority ascribed to parliament. They are above con- 
sti tutions, and what they do no ot'her authority 011 earth 
can undo, while they continne as a sovereign nation. 
They can ordain and establish collstitutions of govern-. 
ment; and they can revoke them a t  pleasure. They 
can set up ~onst~itutional barriers to the exercise of 
legislative authorit'y over particular subjects, and they 
can remove them a t  pleasure. In  the language just 
cited, they have " sovereign and ur~con trollable a11 thor- 
ity in the making, confirming, enlarging, restraiuing, 
abrogating, repealiog, revivii~g and exponnding of lams 
concerning matters of all possible denominations, 
ecclesiastical or temporal, civil, military, maritime or 
criminal." 

$322. I t  is not claimed that the general government 
possesses this absolute and uncontrollable authority 
col~cernirlg matters of all possible del~oullinations. On 
the contrary, the general government can exercise 
authority over no subject not expressly or by imglica- 
tiou, cornn~itted to its jnrisdiction. But over subjects, 
committed t'o its jurisdiction, it has the absolute 
authority to legislate ascribed to parliament ; that is, i t  
has the authority of the people, and the discretion and 

1 Black. Corn., pp. 180,161; 4 Coke Inst., 90. 
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power of the people to require and do whatever the 
people themselves conld reqnire and do in the premises. 
The constitution euumerates in general terms, the pow- 
ers of congress over certain subjects; and leaves to it 
the most unlimited discretion as to the manner of eser- 
cising those powers within the meaning of the terws 

necessary " and " proper ;" and, lest there should be 
any doubt as to the right of congress to exercise iruplied 
powers wherever and whenever they may be necessary 
and proper to the discharge of duties imposed, or the 
execution of express powers given, it provides expressly 
for their exercise. Oougress, then, in the exercise of 
the duties and powers imposed and conferred by the 
constitution, is as absolute in its authority and discre- 
tion as are the people themselves ; subject only to snch 
restrictions and limitations as are contained in  the cou- 
stitntion. 

$j 323. In the institution of the general government, 
the people assigned to it the subjects of its particnlar 
jurisdiction, :uld left to it the exercise of their author- 
ity and discretion in legislating llpon those subjects, 
restrained, however, by certaiu importaut prohibitions 
contaiued in the constitutiou ; which are, that in the 
exercise of legislative ail thori by, congress should make 
no law respecting an establishmeut of religion, or 
prohibitiug the free exercise thereof; or abridgring 
the heedoiu of speech, or of t'he press; or the rlght 
of the people peaceably to assemble and to petition 
the goveni~nent for a redress of grievances. That the 
right of the people to keep aud bear a r m  should not 
be infringed. That no soldier in time of peace, should be 
quartered in any house without the consent of the owner, 
nor in time, of war, except iu a ulanller to be prescribed 
by law. That the right of the people to be secure in 
their persons, houses, papers, and effects, against unrea- 
sonable searches and seizures, should not be violated. 
That no warrants should issue but upon probable cause 
supported by oath or affirmation, yartic~llarly describing 
the place to be searched, and the persou or thing to be 
seized. That no person should be held to answer for a 
capital or otherwise infamous crime, unless on present- 
ment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public danger; 
nor should any person be subject for the same offense 
to bo twice put in jeopardy of life or limb, nor compelled 
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in any criminal case, to be a witness against himself, 
nor be deprived of life, liberty, or property, without due 
process of law; nor should private property be taken for 
public use without jdst compensation. That in all 
criminal prosecutions, the accused should enjoy the right 
to a speedy and public trial, by an impartial jury of the 
istate or district wherein the crime mas committed, whikh 
district should have been previously ascertained by law ; 
and to he informed of the nature aud cause of the accu- 
sation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining wit- 
nesses in his fmor, and to have the assistance of counsel 
for bis defense. That the right of trial by jury should 
be preserved in suits a t  common law, when the value 
ih cohtroversy should exceed twenty dollars, and that 
no fact tried by jury should be reexamined in any court 
of the United States, otherwise, than according to the 
rules of common law. That excessive bail should not 
be required, nor excessive fines be imposed, or cruel 
and unusual punishment be inflicted. That the privi- 
lege of the writ of Itabeas corpus shall not be suspended, 
except where in cases of rebellion or invasion the public 
safety might require it ; that no bill of attainder or 
m post facto lam should be passed; no capitation or other 
direct tax should be laid, unless, in proportion to the 
census or enumeration therein required ; that no tax or 
duty shonld be laid on any article exported from any 
state ; that no preference should be tgiven by any regu- 
lation of commerce or revenue to the ports of one state 
over those of another; not should vessels bound to or 
from one state be obliged to enter, clear or pay duties 
in another; that no money should be drawn from tho 
treasury but in consequence of appropriations made by 
lam; that no title of hobility should be granted, &c. 
Subject to these restrictions and prohibitions, congress 
has all the authority and discretion of the people to 
legislate upon subjects committed to its jurisdiction, 
which in spirit, embraces every Subject essential to 
national existence, sahty and welfare. 

5 324. There is no danger to the public welfare to be 
apprehended from an abnse of this legislative authority 
'committed to thb congress-because, virtnally, i t  is the 
exercise of the authority of the peo le themselves by 
their immediate representatives, fres f: from their pres- 
ence, and instructed as to their duw. It; is not to be 
overlooked that the house of representatives is composed 

21 
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of members coming from every district in the nation, 
bj- the expressed suffrage of the people, renewed every 
two years, and yearly instructed in the wishes and needs 
of their particular constituency : so that the people are 
as fully represented in congress, and are as potentially 
present there to legislate upon the sii1)jects committed 
to the jnrisdisdiction of the general government, as 
they were in the conventions which framed and adopted 
the national constitution. To object to the exercise of 
a liberal discretion by congress, in legislatiug for the 

. nation, is, virtually, to object to its exercise by the peo- 
ple themselves. 

$j 325. In making laws thd senate and house of repre- 
sentatives possess equal authority. Each can originate 
bills, except as to revenue bills. The constitution pro- 
vides that all bills for raising revenue shall originate in 
the house of representatives; but the senate may pro- 
pose or concur with amendments, as on other bills.' 
There can be little question as to the kind of bills to 
which reference is here made. They are bills to levy 
taxes upon the people ; and not such bills as may result 
incidentally in creating a revenue. I t  cannot be sup- 
posed that a bill to provide for the sale of the public 
lands, or to sell public stocks, or to establish a post- 
office or a post road is included in this prohibition, 
although as a result, money may thereby come into the 
public treasury. 

$j 326. Such being the meaning of the expression, 
" all bills for raising revenue," the reason is obvious 
why they should originate in that branch of the legis- 
lature in which the people are fully represented. The 
constitution is framed upon the hypothesis, that the 
people are imminently present in the house of rep- 
resentatives. That all occupations, professions and 
interests have their guardians and advocates there. 
That the needs, impulses and demands of every district 
in the nation are fully represented. If a revenue is to 
be raised by a levy upon the industry of the nation, who 
can know so well how to equalize the burden as the 
representatives of t'he people, coming from every dis- 
trict, and familiar with every interest? Who will feel 
so immediately the responsibilities to be assumed in 
levying a tax upon the industry and property of the 
people, aud will be able to indicate so perfectly the effect 
of any proposed mgasure upon the branch of industry 

1 Art. 1, Z7,ol. 1, Const. U. 8. 
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he represents, as the immediate representative of the 
people ? If the bnrden is to be imposed upon the peo- 
ple, they are the proper ones to say how much, and 
how it shall be imposed. For reasons similar to these, 
the British house of commons had the right and privi- 
lege that all grants of subsidies and parliamentary aids 
should begin in their house. The reason assigned was, 
that the supplies are raised upon the body of the people, 
and, therefore, it was proper that they done should have 
the right of taxing themselves.' 

$327. Although the senate cannot originate a revenue 
bill, it can propose and concur in amendments. There 
me reasons why the senate should participate in matur- 
ing t'hese, as well as other bills. They, too, are citizens 
of the states and nation; and are equally with the people 
interested in all revenue bills. Being elected by the 
state legislatures, they have no popular constituency. 
Holding their office for the term of six years, they 
are not so familiar with the mass of the people, and do 
not feel so immediately their responsibilities to them. 
Therefore, they cannot be supposed to be so intimately 
and personally connected with every local district, or so 
well acquainted with local interests as the immediate 
representatives of these interests and districts. For 
these reasons, the senators are not as well qualified to 
suggest all the details of a tax bill which is to bear 
equally upon all the localities of the nation. They are 
not so familiar with all the interests to be reached, and 
the particular burdens to be increased here or lessened 
there. But while they are not qualified for the details 
of such a bill, they are eminently qualified to discuss 
the general principles to be observed in framing it ; and, 
being themselves a part of the people who are to bear 
the burden to be imposed, i t  is wisdom to permit, and 
it is their just right to be permitted, to participate in 
maturing such bill, by suggesting and concurring iu 
amendments thereto. 

$ 328. Although all legislative power, granted to the 
genera'l government is, by the constitution, vested tn 
congress, yet. before a bill can become a law, after i t  has 
passed both houses of congress, it must be presented to 
the president for his approval aud signature. I he 
approve of it he signs it, and it becomes lam. If he do 
not approve it, he returns it with his objections to tho 
house in which it originated. The objections of the presi- 

1 1 Black. Corn., 169. 
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dent are then required to be entered a t  large upon their 
journal, and they proceed to reconsider t'he bill. If, 
after such reconsideration, two-thirds of the house agree 
to pass the bill notwithstanding t,he president's reto, it 
is then sent, together with the objections, to the other 
house by which it is required to be reconsidered. Then, 
if approved by t-wo-thirds of that house also, it becomes 
law, notwithstanding the president's veto. In  these 
cases the votes of both homes are required to be by 
yeas and nays, a t ~ d  the names of the members voting 
for or against the bill are required to be entered on 
the journal of each house respectively. The president 
has ten days to examine any bill before he is required 
to return it. If he should not return a bill within ten 
days, Srinclays excepted, after it has been presented for 
his approval, it becomes a law, the same as if approved 
and signed by him. But, if congress should adjourn, 
thereby preventing the return of such biI1 within ten 
days, i t  would not become law? 

$ 329. There are two principal reasons assigned why 
this qualified veto power should be conferred on the 
presideut of the United States, requiring after its exer- 
cise, a two-third vote of each of the houses of congress 
before the proposed measure can become law. The 
first reason assigned is, that there is danger to be 
appreheuded from the encroachments of the legisla- 
tive department upon the executive ; and, therefore, 
this qualified negatire is necessary to enable the presi- 
dent to protect his oEce in the discharge of its executive 
duties. The second reason assigned is, that the rights 
of the people mill be more perfectly secured by intrusting 
the exercise of this power to tho president than they 
would otherwise be, by permitting congress by a majority 
vote to determine what measures shall become law. The 
first theory of the existence and exercise of the veto 
power is taken from the British constitution and govern- 
ment, and has its origin and continuance in the peculiar 
theory and practice of monarchical govepments. 

$330. The theory and structure of,,the government 
of the United States is so peculiarly its own, that i t  
requires reasons peculiarly its own to explain or justify 
such provisions. The reasons why the king of England 
should possess an absolute veto power over the pro- 
posed laws of parliament, have not even a qualified 
application to the general government of the United 

1 Art. 1, 2 7, cl. 2, Const. U. S. 
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States, ordaiued, established and administered by the 
people themselves. In  England the king is an essential 
branch of the legislative department, and is neither 
elected by, nor responsible to the people. The law 
ascribes to him the attribute of sovereignty or pre- 
eminence. He is said to have imperial dignity; and 
in charters before the conquest he is frequently styled 
basiletis and inyerator, the titles respectively assumed 
by the emperors of the east and west.' His realm is 
declared to be an empire, and his crown imperial, by 
many acts of parliament. He is declared to be the 
supreme head of the realm in matters both civil and 
ecclesiastical, and, of consequence, inferior to no man 
upon earth, dependent on no man, accountable to no 
man. " Under every monarchical establishment, it is 
necessary to distinguish the prince from his subjects, 
not only by the outward pomp and decorations of 
majesty, but also by ascribing to him certain qualities 
s s  inherent in his royal capacity, distinct from, and 
superior to those of any other individual in the nation. 
For, though a philosophical mind will consider the 
royal person merely as one man appointed by mutual 
consent to preside over many others, and will pay him 
that reverence and duty which the principles of society I 

demand ; yet the mass of mankind will be apt to grow 
insolent and refractory, if taught to consider their prince 
as a, man of no greater perfection than themselves. The 
law, therefore, ascribes to the king, in his high political 
character, not only large powers and emoluments which 
form his prerogative and revenue, but likewise certain 
attributes of a great and transcendent nature ; by which 
the people are led to consider him in the light of a 
superior being, and to pa,y him that awful respect 
which may enable him with greater ease to carry on 
the business of government." 

$ 331. Beside this attribute of sovereignty, the law 
also ascribes to the king, in his political capacity, abso- 
lute perfection. The king can do no wrong; that is, 
whatever is exceptionable in the conduct of public 
affairs, is not to be imputed to the king, nor is he ansmer- 
able for it personally to his people; for this doctrine 
would totally destroy that constitutional independence 
of the crown which is necessary for the balance of 

1 " R e x  eat vicarius et minbter Dd in terra: omnis quidem sub co est, et ipse sub 
nullo, nini lanium sub Deo. Brscton, L. 1, c. 8. 

g 1 B1. Corn., 241. 



power in the British constitution. I t  also means that 
the prerogative of the crown extends not to any injury ; 
it is created for the benefit of the people, and, theye- 
fore, cannot be exerted to their prejudice.l The inviola- 
bility of the king is essentially necessary to the free 
exercise of those high prerogatives which are vested in 
him ; not for his own private splendor and gratification 
merely, but for the security and preservation of the real 
happiness and liberty of his  subject^.^ The king is not 
only incapable of doing wrong, but even of thinking 
wrong ; he can never mean to do an improper thing ; in 
him is no folly or weakness ; for the lam will not cast 
an imputation on that magistrate whom it intrusts with 
the executive power, as if he were capable of intention- 
ally disregarding his trust ; but it attributes to mere 
imposition those little inadvertencies, which if charged 
on the prince, might lessen him in the eyes of his 
subjects. 

5 332. Another attribute of the king's majesty is his 
perpetuity. The king never dies. His personal death 
is called a demise; which mereIy signifies the transfer 
of the royal character, prerogatives and imperial dig- 
nity to his regal heir, who is, eo instanti, king, to all 
intents and purpcqes. These royal prerogatives invest 
the king, thus considered in his kingly capacity, as all- 
perfect and immortal, with such authorities and pomers 
as constitute the executive department of the British 
government. This department is distinct from and 
independent of the legislative; and is not responsible 
to the people for its existence or continuance. Accord- 
ing to the theory of the British constitution, the execn- 
tive powers are placed in the single hand of the king, 
for the sake of unanimity, strength and dispatch. That 
if these powers mere placed in many hands they would 
be subject to many wills; that many wills being dis- 
united and drawing different mays, mould create weak- 
ness in a government ; and to unite them and reduce 
them to one, would be a work of more delay than the 
exigencies of state will afford. That, therefore, the 
king is not only the chief, but properly the sole magis-, 
trate of the nation; all others acting by commission 
from, and in due subordination to him. These preroga- 
tives and powers, which belong to the king as the 
political head of the nation, are treated as individually 

1 B1. Corn., 246. 
a Christian's note to 1 B1. Corn.. 247. 
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ancl personally his ; because the mass are deemed to be 
incapable af distiuguishing between his iudividual and 
political character. Thus, according to the theory of 
the British constitution, the executive powers of the 
nation are vested in the king alone; who is snpreme, 
who is perfect, and who never dies. And, although 
theoretically and philosophically, these attributes only 
pertain to the office, practically, they attach to the per- 
son of the king, and become his personal attributes, 
authority and powers. In  theory, he reigns by diviue 
right ; Dei gratia, not yopdi gmtia; and snch, also, is 
the theory of his responsibilities - not to the people, 
but to God alone. The, government is his, the people 
are his subjects; the regal st'yle is, "my kingdom," 
" my realm," " my subjects," etc. 

$ 333. The king, according to the British constitption, 
being thus the immortal and perfect head of the nation, 
and the sole executive of its authority and power, is 
necessarily constituted a branch of the legislature of 
the realm. Laws can be made ancl repealed only by 
his authority. The powers of parliament are but a 
limitation of those of the king, imposed as a check to 
the despotic exercise of the royal will. f t  is true the 
king can make no new law without the consent of par- 
liament; but it is equally true that parliament can 
repeal no existing law without the consent of the king. 
His royd prerogatives and powers are his own, and he 
can wrap them around his royal person as a garnient, 
and defy the constitutional powers of the British gov- 
ernment to disrobe him. The king is made a branch 
of the legislature, according to the British theory, for 
the purpose of preserving the balance between the 
execntive and legislative departments of the govern- 
ment. The total union of the two departments, it is 
said, would be productive of tyranny; the total dis- 
junction of them would, in the end, produce the same 
result. The legislative vould soon become tyrannical, 
by making continunl encroachments, and gradually 
assuming to itself the rights of the esecut,ive pomer. 
Thus, the long parliament of Charles I, while it acted 
in a constitutional manner with the royd concurrence, 
redressed many heavy grievances, and established many 
salutary lams. But when the two houses assumed the 
power of legislation in exclusion of the royal authorit'y, 
they soon after, likewise, assumed the reigns of adminis- 
tration, and in consequence of these united powers 



overturned both church and state, and established a 
worse oppression than any they pretended to remedy. 
To hinder, therefore, any such encroachments, the king 
is himself a part of parliament; and as this is the 
reason of his being so, very properly, therefore, the share 
of legislat,iou, which the British constitution has placed 
in the crown, consists in the power of r~ecting, rather 
than in resoluing, this being sufficient to answer the end 
proposed.' 

5 334. Here is the principle and the philosophy of the 
veto power as it exists in the British constitution. But 
neither the principle or philosophy have any possible 
application to the American governments. According 
to the theory of monarchy, the monarch is possessed of 
all polit,ical authority and power in divine right. But 
practically in the progress of governments, the lords or 
chief men found it necessary to have some check upon 
the arbitrary will and power of the monarch; and a 
parliament of the chief men was instituted for that 
purpose, which could not make lams, but which could 
demand a voice in the making of them. Ultimately, 
the people found it necessary to have some check upon 
both monarch and lords ; and the commons mere insti- 
tuted as a part of the legislature. The commons could 
not make laws, neither could the commons and lords 
together make them. They were instituted as a check 
upon the absolute authority of the monarch." They 
could propos'e the form and substance of a lam as a sort 
of petition to the king, and he could say, in virtue of 
his sovereignty, yes or no, and it became a law or not 
accordingly. The American theory is quite the opposite 
of this. The people are sovereign, and the president 
subject. The prerogatives belong to the nation, not to 
their servants. The commons, aided by their peers in 
the natioo, constitute the law-giving power in America. 

I 

The legislative department is created by the people, and 
the members thereof are continually coming from, 
and returning to the people, taking their authority in 
virtue of the office conferred, as a public trust, to be 
exercised for the benefit of, and to be restored back, to 
them. Thus, the office of legislation here is not exes- 
cised by permanent incumbents, like the lords and king 
of England, and hence there is no temptation an the 

* part of those administering for the time being to usurp 
the powers of government, m d  absosb all authority in 
11 B1. Corn., 154. 
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the legislative department, to be used by their successors 
to oppress the people of whom they will then be a 
portion. It is true the executive office is permanent; 
but the incuml~ent is elected by the people for four 
years. Uillike the king, tho president can do wrong, 
and may die. Consequently the executive incumbent is 
not permanent, The people have the authority to 
designate, once in four years, who shall administer in 
that department. The reasons assigned why the king 
should exercise the veto power in England have no 
application here. In this country, the ~xecut~iue needs 
no protection against the encroachments of legislative 
authority. All are equally interested in having the 
proper balance preserved, and they have the power t o  
compel its preservation without the veto power of a 
president. 

5 335. The second reason for intrusting the president 
of the United States with a qualified veto power is, that 
the rights of the people are more perfectly secured 
by the exercise of this pomer, than they otherwise 
would be if a mere majority of the two houses of con- 
gress mere to determine what proposed measures should $ 

be law. This second reason has its basis in the assump- 
tion that the president may more perfectly comprehend 
the duties of a legislator upon a given question, or 
may better understand the rights and interests of the 
people, than their more immediate representatives ; or 
the combined wisdom of the representative men of the 
nat,iion, who are placed in the senate to examine and 
judge of the fitness and propriety of any proposed law ; 
or upon the hypothesis that the president is less liable 
to improper influences than a majority of each of the 
two houses. Upon the soundness of these two latter 
propositions rest's the propriety of this constitutional 
provision, giving a qualified veto power to the president 
of the United States. I t  is to be observed that the 
effect of this provision is merely to require that a 
measure shall receive the sanction of two-thirds of the 
members of each house of congress, instead of a mere 
majority when the objections of the president are not 
interposed? 

1 This qualifled negative of the resident upon the formation of laws is 
theoretioally at least some add8ional security against the passage 'of 
improper la& throu 6 prejudice or want of due reflection. but it was prin- 
oipally intend<& to gfve to the president a constitutional Geapon to defend 
the executive department against the usurpations of the legislative power. 
(1 Kent Corn., 240). This quabled negative of the president upon the acts and 

2 2 
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$ 336. I t  is to be remembered that the exercise of 
this power on the part of the president is liable to 
abuse. Whatever may be the theory of the exalted 
position and superior character of a president of the 
United States, the fact practically is, and ever has been, 
that the legislatures of the several states have uniformly 
placed in the United States senate learned, talented and 
patriotic men, who are every way as well qualified to 
discharge the presidbntial duties as the incumbent of 
that oflice ; and i t  is safe to affirm that every presi- 
dential incumbent, from the organization of the general 
government to the present, might have found in the 
senate of the United States, senators f roa  whom it 
would be as appropriate to take advice as to give 
it, respecting senatorial duties. I t  is exceedingly improb- 
able that the many learned and patriotic men of congress 
mould be more liable to commit errors in respect to 
measures of public importance, than the single incnrn- 
bent of the presidential office. But since there is a 
possibility of such error on the part of the congress, 
which may be corrected at the suggestion of the presi- . dent, the power to require a reconsideration of the sub- 
ject, and a two-third vote of the two houses respectively, 
is wisely committed to the president, if he prove worthy 
of the trust. A wise, discreet and prudent president 
mill very seldom exercise that power. The case must 
be one where the error of congress is patent, aud where 
the public welfare imperatively demands interposition. 
But in the hands of a partisan incumbent, or a president 

resolutions of the ~TVCI houses of the legislature is Justifled in the Federalist 
(No. 73) as follows. The propensity of the legililative department to intrude 
u on the rlghts A d  absorb the powers of the other de artments, has been 
ageady more than once suggested the insufficiency o f a  mere parchment 
delineation of the boundaries of eabh has also been remarked upon and the 
necessity of furnishing each with constitutional arms for its own defense has 
been inferred and proved. From these clear and indubitable principles 
results the ropriety of a negative either absolute or qualified in the execu! 
five, upon tge acts of the legislative branches." See also the remarks of Judge 
Story to the same effect. (Story on Const 2 881). With proper deference to the 
o inions of these learned men, I Must ;ay there no where appears in any of 
t%eir arguments the assertion of any principle, or reference to any facts 
sustaining their positions when applied to the theory and structure of the 
American government. $he congress is always composed of a changing body 
of individuals. I t  seldom happens that in the house a majority of the old 
members are continued through more than one mcceeding term. They are 
c i t i~ens  of the states and nation, and are interested in  reserving the exact 
balance of over between the several departments. ~ f f e i r  continuance in  
congress is grief, and they become private citizens again. Now, it is obvious 
tha t  a legislative body of men thus constituted can have no motive to invade 
the other departments and assume executive powers. To do so would be 
putting weapons into 'the hands of their successors to injure and o press 
themselves after their tenure of office had ex ired. Reference to the Witish 
constitution,,and the practical operations of tRe British government have no 
posslble application in this country. To ap ly the British theory o i  govern- 
ment to our own, the president and senate sffould propose the laws, giving to 
the peo le as represented in the house the absolute negative possessed by the 
king fo~according to the monarchi&al theory, che arliament is a limita- 
tion bpon the sovereignty of the king. &c. (See Ante, & 329-333, inclusive). 



EXPRESS POWERS OF CONGRESS. 171 

with an ideal policy of his own, one to which he commits 
all his power and patronage, this qualified veto is a 
mischievous and dangerous power, and it may well be 
questioned if the public interest has not suffered more 
than has been gained by its exercise. 

CHAPTER X. 
, 

THE EXPRESS POWERS OF CONGRESS. 

fj 337. THE eighth section of the first article of the 
constitution provides, that "the congress shall have 
power to lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the common 
defense and general welfare of the United States ;" but 
that " all duties, imposts and excises, shall be uniform 
throughont the United States." There has been much 
discussion as to the precise signification of this clause, 
whether i t  should be mderstood that congress had the 
power to lay and collect taxes, &c., in order that i t  
might pay the debts and provide for the common 
defense and general welfare of the nation ; or, whether 
there were two distinct and substantial powers given, 
consisting, first, of the power to create the revenue; 
and second, of the power to provide for the common 
defense and general welfare. I t  is immaterial which 
construction is given to the clause, so far as the extent 
of the expressed and implied powers thereby granted is 
concerned. The general government was instituted 
expressly for the purpose, among other things, of pro- 
viding for the common defense, and promoting the 
general welfare of the nation ; and this clause, a t  least, 
affirms, that the general government shall have power to 
raise the means by taxes, duties, imposts and excises, 
to accomplish that purpose. Here is a specific adapta- 
tion of a means to an end. Who, then, can deny that 
the end sought is within the scope of the powers of the 
government; and, that it is the will of the people that 
all power, necessary and proper for the accomplishment 
of that end, shall be exercised? It is, consequently, 
immaterial whether the clause be read, that congress 
shall have power to lay and collect taxes, &c., for the 
purpose of enabling i t  to pay the debts and provide for 
the comn~on defense and general welfare of the nation ; 
or, that congress shall have the power to lay and collect 



taxes ; and also, to pay debts and provide for the oom- 
mon welfare. The people, in the institution of the 
general government, made i t  the duty of the govern- 
ment to secure that end ; and charged congress, as the 
legislative body of the nation, to provide, by law, 
the means necessary and proper for such purpose. 
Having the authority, they signified the intention ; and 
hence, the general government has the requisite power. 

$ 338. The advocates of the different constructions 
which have been given to this clause, attached special 
importance to the one or to the other, as affecting 
materially the pomer therein granted.l The one, that 
the power to lay and collect taxes, &c., is limited to the 
specific objects named, to wit, to pay debts and provide 
for the common defense and general welfare. That this 
limitation is secured, if the lam be construed as giving 
but one substantial power; that is, the power to raise a 
revenue for the purpose specified; but that the power 
to  lay and collect taxes, &c., is unlimited, unless the 
latter part of the clause be construed as a limitation 
upon the former, &c. On the other hand, the advocates 
of the construction, which makes the clause contain 
grants of two substantial powers, to wit, the pomer to 
raise the rerenue, and the power to pay debts and 
provide for the common defense and general welfare 
insist that, by such construction, our government is 
vested with unlimited pomer to provide for the defense 
and welfare of the nation, which it would lack but for 
such grant. But reflection, will satisfy any one that 
there is little to be gained or lost, to the powers of 

1 "DO the words ' to lay and collect taxes duties imposts and excises ' con- 
stitute a distinct &nd substantial power. an(d the Gordu ' to pay the debts any 
provide for the common defense and gkneral welfare 'of the United States 
constitute another distinct and substantial power? Or are the latter wordh 
connected with the former so as to constitnte a qualidcation upon them?" 
Tlps has been a topic of &liticd controversy- and has furnished abundant 
material for popular declamat~on and alarm. i f  the former be the,;rue inter- 
pretation then it is obvious that under the generality of the words to provide 
for the cdmmon defense add general welfare " the government ok the Un~ted 
States is, in reahty, a government of general'and unlimited powers, notwith- 
standing the subsequent enumeration of specific powers; if the latter be the 
true construction, then the power of taxatlon only is given by the clause and 
it is limited to ob'ects of a national character:,"to pay the debts and prdvide 
for the common defense and general welfare Story's Com, on Const. U. S 

s(n. see also note to Story 1 908. see also 2 U. k4 Law Journal, April, 1826. $: 
$1 ei seq.) T& work contaiks (p.)207 e l  8 q . l  a very elaborate expos~tion of the 
doctrtne. Mr. JnssERso~ has insisted that this was the federal doctrine. that 
is, the doctrme maintained by the federalists as a party. (4 Jefferson's cbrres- 

ondence 306 ) The assertion isincorrect for the latteropinion wasmaintained 
&y some df t6e most strenuous federalists a t  the time of the adoption of the 
constitution, and hassince been maintained by them (2 Elliot's Debates 170 183 
195. 3 id 262 .2  Am Museum 4 3 4  3 id 338 ) I t  is re&arkable that Mr b a d ~ a d  
M&ON h e  bf the kos t  dec<dedlop onenis of the constituti6n in the'vir inia 
convenhon held the opinion that tRe clause to provide for the comrn~n defense 
and welfare was a dbstantive power. and that congress should have 
the power to provide for the general welfare'of the union. But he thought, 
that the constitution should contain a clause in respect to all powers not 
granted being retained, &c. 
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the government, or to the security of the people, by the 
adoption of the one or the other of these constructions. 
One or the other is manifestly correct, and it matters 
not which. If the power of taxation is unlimited by 
the terms of the grant, as contained in this clause, it is 
only the power of the people to tax themselves ; for i t  
is to be remembered, that this government is to be 
administered by the people, coming frorn every state, 
and from every district of each state. If they lay and 
collect the tax, they alone have to pay i t ;  and there is 
little to fear from the powers of a government which 
is never to be separated from the authority of the peo- 
ple in its administration. The people will not be likely 
to oppress themselves beyond their own endurance. 
They will never have occasion to overthrow a govern- 
ment of which they have the sole administration. 
The fears and jealousies expressed, of the aggressions 
of the government upon the people, presuppose the 
separation of the government frorn the people, or its 
independence of the people. The constitution having 
secured to the people the administrative authority of 
the government, the people can trust the government 
as far as they can trust themselves. 
8 339. On the other hand, adopt the theory of limita- 

tion; that the government c m  only lay and collect 
taxes, &c. for the purpose of paying debts and providing 
for the common defense and general welfare of the 
natiou; and that the administrators of their govern- 
ment, being the people of the nation themselves, have 
the discretion to determine what debts shall be con- 
tracted in providing for the defense and welfare thereof, 
and the limitation is a check of little value. There 
never will be an occasion to raise a revenue for any 
other purposes than those specified as such limitation. 
When the wide range of subjects which may engage the 
attention of government looking to the common defense, 
and the general welfare of the nation come under con- 
sideration, it mill be found that every thing pertaining 
to the duty of the government is necessarily included. 
I t  is the whole duty of every civil government to so 
exercise the powers committed to it, as to provide for 
the security and welfare of the people, which is included 
in the expression, " their common defense and general 
welfare." The people of the nation mere providing for 
themselves a general government, which was to be 
intrusted with the exercise of their authority for the 



special purpose of providing for the common defense, 
and promoting the general welfare, and they wem 
securing to themselves the administration of that gov- 
ernment, and they intended to clothe it with every 
power essential to that end. Tho limitations of the 
powers committed to the general government had par- 
ticular reference to the subject of jurisdiction ; that the 
line of administration between it and the several states 
might be well defined so as to avoid interference with 
each other. I t  is not to be supposed that the people 
had any misgivings as to their own ability to administer 
their own government, under the general authority to 
provide for the common defense and welfare of the 
nation. They were then, and the people ever after 
mould be, the best judges of what measures were neces- 
sary for such purpose. 

$J 340. I t  is to be observed that the limitations 
imposed upon the general government', by the specifi- 
cation of the subjects over which it shall have jurisdic- 
tion, extend only to the subjects, and not to the extent 
of its authority, or the mauuer of exercising it over 
those subjects. The people of the nation who were 
instituting the general government in their national 
sovereignty, had authority over all subjects of govern- 
mental administration ; as well over those of a local 
and do~nestic character, as over those pertaining to the 
general or national administration. They had authority 
to take any and all subjects from state jurisdiction, and 
to place the same under the jurisdiction of the general 
government. I t  mas a question of expediency, and not 
one of authority. The questions discussed in adjusting 
the powers of the general and state governments, were 
questions of expediency. What powers are essential to 
a complete administration of national authority over 
subjects pertaining to national, security and national 
prosperity? Whatever those subjects were, they were 
placed under the jurisdiction of the general government. 
What subjects of a local and domestic character merely, 
in respect to which the people of a particular state are 
only interested, and in the administration of which by 
the states, the security and prosperity of the nation will 
not be jeopardized? Wha8tever those subjects were, 
they were permitted to remain under state jurisdiction ; 
and the people specified the subjects to be committed 
to the jurisdiction of the national government, because, 
being of a general character, they were comparatively 



few, and easily enumerated. The national or general 
government is limited in its administration in no other 
sense, than in the enumeration of the subjects over 
which it has jurisdiction. But in respect, to such sub- 
jects, for the purposes for which they were committed 
to its jurisdiction, that government has plenary author- 
ity ; that is, it has the unlimited authority of the nation 
in administering upon them. I t  has the same authority, 
and the same latitude of administration in respect 
thereto, that the states have in respect to subjects left 
to their local administration. 

$ 341. I t  is said the general government is one of 
special powers; and the state governments are tthose 
of residuary powers; by which i t  must be intended- 
because such is the fact-that the subjects of which the 
general government has jurisdiction are enumerated in 
the constitution ; and the residue of subjects of govern- 
mental administration are left to the jurisdiction of the 
states, except so far as they are prohibited to them by 
the constitution. The difference, then, in the limita- 
tions of the general and state governments is simply 
this. The general government is limited to suejects 
enumerated in the constitution; and the state govern- 
ments are liniited by the subjects enumerated therein; 
and in this respect, the one is as really a limited govern- 
ment as the other. The difference in the practical 
administration of the two governments consists in this : 
the general government finds its jurisdiction in the sub- 
jects enumerated ; and the state governments find their 
jurisdiction in the subjects not enumerated. But i t  is 
to be remembered, that this difference extends only to 
subjects of jurisdiction, not to aut71ority and modes of 
administration. This is the same, whether applied to  
the general or to the state governments. 

$ 342. The general government, then, has the same 
powers over subjects committed to its jurisdiction as 
the states have over subjectd left under their jurisdiction, 
to wit: all the governmental power and authority of 
the nation in respect thereto. To this conclusion there 
can be no valid objection, because these powers are to 
be executed by the nation itself. When they instituted 
the general government, they did not commit their 
administrative authority to other hands; they reserved 
to themselves the right to administer, and they pro- 
vided for the potential and constant presence of the 
nation in its administration ; so that the same authority 



which instituted and empowered, administers. 'rho 
states, likewise, administer in respect to their domestic 
affairs by the san~e  authority, to wit : by the abthority 
of the nation. The sovereignty of the states is to be 
found in the anthority by which they are constituted 
their own admini~trat~ors ; and also in the authority by 
which they administer. In  respect to all states insti- 
tuted under the constitution, it is apparent that they 
take their authority to administer by the incorporating 
and enfranchising act of the nation. In respect to the 
original thirteen, the same in effect mill appear in a 
subsequent chapter. 

5 343. This view is fully sustaiaed by the constitution 
itself. I n  the enumeration of subjects committed to 
the jurisdiction of the general government, those sub- 
jects only mere specified which necessarily pertained to 
the general adruiuistration ; and the powers of the gov- 
ernment over those subjects were given in the most 
general ternis, as-" congress shall have pomek to lay 
and collect taxes," &c.- " shall have power to regulate 
commerce"-"shall have power to define and punish 
piracies and felonies committed on the high seasv- 
" to raise and support armies " -" to provide and rnain- 
tain a navy," &c., &c. The constitution proceeds thus 
to enumerate subjects over which the general govern- 
ment through its congress should have power; and then 
concludes the section by providing that congress shall 
have power to make all laws necessary aud proper for 
carrying into execution the powers specified, and all 
other powers vested by the coustitution in the govern- 
ment of the United States, or in any department or 
oflicer thereof. The states certainly can have no higher 
or fuller authority over subjects left to their jurisdiction 
than is here committed to the general government over 
subjects pertaining to its administration. What, then, 
is to be understood by the term, "the limited authority, 
&c., of the general government," as contradistinguished 
from the general authority of the states ? 

5 344. The proposition is a plain one, that the people 
of the nation are as imminently present in the adminis- 
tration of their authority thro~lgh the instrumentality 
of the general government, as the people of the state 
are in the administration of the state governments. 
And being thus present, they have full and perfect 
power to exercise all governmental authority over sub- 
jects committed to the jurisdiction of the general 
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government, which is the sovereign and absolute author- 
ity of the nation. Being charged with the duty, and 
being specifically authorized to acquire the means for 
providing for the common defense and the general wel- 
fare of the nation, they have ample authority for that 
pnrpose, mhich is as unlimited and general as is the 
authority by which the state governments administer in 
local and domestic interest. The proposition, also, is 
plain, that the expression so common t,hat the general 
government is one of delegated powers, while the state 
governments possess and exercise original authority, is 
t'rne only in the sense, that the subjects of national 
jurisdiction are enumerated, while those of the states 
are nnenumerated and residuary. And a third propo- 
sition is equally plain, that both the general and state 
governments are mere instrnnlents of administration in 
the hands of the people, possessing no inherent author- 
ity of their own. 

$ 345. Says Judge STORY, " the constitution was, 
from its very origin, contemplated to be the frame of a 
national government of special and enumerated powers, 
and not of general and unlimited powers." This is 
not denied. I t  was never proposed to complit to the 
general government as a branch of its internal adniinis- 
tration, jurisdiction over snbjects pertaining to the local 
and domestic interests of the states. I n  that; respect i t  
mas intrended to be, and is, liniited to those interests 
pertaining to the general welfare of the people as a 
nation. And because i t  was necessary to enumerate 
the powers committed to the exercise of the general 
or the state governments, to avoid all uncertainty as 
to the boundaries of their respective jurisdictions ; and 
because from the natnro of things, i t  mould bc impossible 
to enumerate in an instrument of reasonable length the 
multitude of subjects pertaining to the administration 
of government in respect to the local and family or 
domestic interests of society, the only practical defini- 
tion of the subjects of state and natioual jurisdiction 
mhich could be given, consisted in enumerating those 
which were committed to the general government, and 
thus defining the subjects of state jnrisdiction as being 
residaary. But this mode of defining the subjects of 
general and local jurisdiction, is not to be construed as 
giving liberal powers to the states to administer in 
respect to local matters, and strict powers to the general 

1 Story Corn. on Const., 8 909. 
2 3 
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government to administer in respect to national inter- 
ests. On the contrary it is to be construed as giving 
the same general powers to the general government to 
administer in respect to subjects committed to its juris- 
diction, as to the states, over matters of a local and 
domestic character. 

$ 346. Judge STORY continues : ''If the clause ' to  
pay the debts and provide for the common defense and 
general welfare of the United States,' is construed to be 
an independent and substantive power, it not only 
renders wholly unimportant and unnecessary the sub- 
sequent enumeration of specific powers, but it plainly 
extends far beyond them, and creates a general author- 
ity in congress to pass all lams which they deem for the 
common defense or general welhre. The enumerated 
powers would tend to embarrassment and confilsion, 
since they would only give rise to doubts as t'o the true 
extent of the general power, or of the enumerated pow- 
ers." ' The answer to this view is, that the enumeration 
of subjects by which to define the jurisdiction of the 
general and state governments, was as necessary to 
ascertain the li~uits of state jnrisdiction as to determine 
the subjects of general jurisdiction. I t  was a question 
of administration nlerely, not of authority to be admin- 
istered. The general government was to have fidl 
authority to aclmiuister in all nlatters pertaining to the 
comn~ou defense and the general welfare, as distin- 
guished from that which was local in its nature and 
eft'ect. And mhel~ it is considered that the people of 
the nation and the people of the states are the same; 
that the national and state interests centre in the same 
individnals; that each are equally present in the state 
and liatioual administration, by what principle of logic 
or lam, or comnlon sense, are the people of the nation 
to be denied the same liberal interpretation of powers, 
in the exercise of their administrative authority, as is 
accorded to the states in the administration of the same 
authority ? 

3 347. Says Judge STORY: " One of the most com- 
mon maxims of interpretation is, that, as an exception 
strengthens the force of the law in cases not excepted, 
so enulueration weakens i t  in cases not enumerated." 
The error committtd by the learned author in the appli- 
cation of the kaxirn above quoted, consists in snpposing 
that the powers of congress are enumerated. The sub- 

1 Story's Corn. o n  Const., W. 
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jects in respect to which the powers of congress are to  
be exercised, are enumerated; but the powers which 
congress is to exercise in legislating upon those subjects 
are not enumerated, but on the contrary, are committed 
to their broad discretion. The constitution enumerates 
subjects of jurisdiction only ; giving congress power 
over them in the most general terms ; and then it con- 
cludes by declariug that congress shall have power to 
make all laws necessary and proper for carrying into 
effect those general powers, and all other powers by the 
constitution vested in the general government or in any 
department or officer thereof. 

$ 348. The grammatical and the logical reading of 
the clause mould clearly indicate that the authority to 
lay and collect taxes, &c., mas given for the purposes 
specified, to wit: to pay debts, and to provide for the 
common defense, aud to promote the general welfare of 
the nation. But the power to create debts is unlimited. 
The measures to be adopted to provide for the common 
defense and the general welfare of the United States, 
are committed to the discretion of congress, so as they 
keep witllin the list of subjects enumerated as committed 
to national jnrisdiction; and as all the powers com- 
mitted co the general government are to be construed 
with reference to that end, and are to be administered 
by the people the~nselres, it is to be expected that they 
mill so administer as to see t,hat the public sustain no 
detrimeut ; and that the common defense is provided 
for, and the general welfare promoted; and that such 
latitude of construction be adopted as mill enable them 
so to administer. 

$ 349. If there are no other cases which concern the 
common defense and general velfare, except those 
within the scope of the other enumerated powers, the 
discussion is merely non~inal and frivolons. If there 
are such cases, who is at liberty to say, that, being for 
the common defense and general welfare the constitu- 
tion did not intend to embrace them ? The preamble 
of the constitution declares one of the objects to be, to 
provide for the common defense and to promote the 
general welfare, and if the power to lay taxes is in 
express terms, given to provide for the common defense 
and general welfare, what ground can tbere be to con- 
strue the power s11ort of that oltject. One of the best 
established rules of iuterpretation, one, which common 
sense and reason forbid to be overlooked, is, that when 
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the object; of a power is clearly defined by its terms, or 
avowed in the context, it ought to be construed so as to 
obtain the object and not to defeat it. The circumstance 
that the pomer so construed iuag be abused, is no 
answer. A11 powers may be abused ; but are they then 
to be abridged by those who are to administer them, or 
denied to have any operation? If the people frame a 
constitution it is to be obeyed. Neither rulers nor 
judges have a right to cripple it, because, according to 
t,heir view, it is inconsistent or dangerous, unwise or 
impolitic.' 

$j 350. The term " taxes," used in the constitution, is 
generical, and is thus used to confer plenary authority in 
all cases of taxation.= Taxes are of two kinds, direct 
and i ~ d i r e c t . ~  Direct taxes can only be apportioned 
among the several states according t'o the census returns; 
as, representatives and direct taxes shall be apportioned 
among the several states which may be included within 
this uuion, according to their respective numbers.' 
Direct taxes qre properly capitation taxes and taxes upon 
land. There seem to be no other subjects of taxation 
upon which taxes can be apportioned among the several 
states. Indirect taxes are such as affect expeuse or 
consumption, and are increased or reduced as the con- 
sumption is increased or reduced. Indirect taxes do not 
admit of apportionment; but they are to be uniform 
throughout the United States on the subject taxed, as, 
all duties, imposts and excises shall be uniform through- 
out the United States? 

5 351. I t  is fully settled that under the grants of the 
constitution, congress has plenary pomer over every 
species of taxable property within the United States 
except exports. That there are but two rules prescribed 
for their government in the exercise of this pomer ; the 
rule of uniformity in respect to indirect taxes, and 
of apportionment in respect to direct taxes. Duties, 

1 Story's Corn. on Const. 8 924. 
a Rawle on ~onsti tution:~.  74. 
3 1 Kent's Com 2% 
4 Art. 1, 2, CO&; 'also 8 9, cl. 2. 
6 Art 1 1 8  Const U. S 
~i rec ' t  &dlindirect taGation have been the subjects of judicial investigation 

and adjudication. In  the case of Hl~lton v. The United States (3 Dallas, 171,) the 
power of Congress relative to taxation was fully d~scussed. By the act of 6th 

une 1791 congress laid a duty upon carriages for the conveyance of persons- 
end the Gestion was whether i t  was a direct tax within the meaning of th; 
constitution. If i t  was not a direct tax it was p;oPerly laid within the grant 
of the constitution which declares that all duties imposts, and excises shall 
be uniform. but i i  it was a direct tax not bein; capable of apportionment 
among the skveral states according to nbmbers it would be unconstitutional 
The court concluded and so held that i t  was An indirect tax on ex ense 01 
consumption and therefore propkrly laid according to the rule of uniyormitj.. 
See 1 Kent's bom.', p. 255, et iep.; see also Loughborough v. Blake, 5 Wheat. 371.) 
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imposts and excises, constitute the three kinds of 
indirect taxes, or taxes upon consumption or expense; 
and capitation tax, and taxes upon lands coustitute the 
direct taxes which are to be apportioned. And should 
there be any other species of taxes not included within 
the words, duties, imposts or excises, they would be 
laid by the rule of uniformity or not, as congress in its 
discretion might deterniiue to be reasonable or proper.' 

5 352. Thus the constitution invests the general gov- 
ernment with plenary authority over the persons and 
property of the United States, for the pnrpose of pro 
viding the means for its administration. No government 
can be supported without the means of raising an ade- 
quate revenue; and it mast possess this power within 
itself, independent of all other authority. Of the 
amount of revenue to be raised, congress is the sole 
jndge ; and well i t  may be, for in its halls the people 
of the nation are present by their immediate represeut- 
atives, to declare what amount they may probably 
need, and how much they are able to pay. The 
authority to lay and collect taxes is one of the high 
prerogatives of sovereignty; and it can proceed from 
that power only, which has authority to lay its hand 
upon the title by which individuals hold their property, 
and transfer it to others upon such conditions as it sees 
fit to impose. I t  virtually says, there is so much money 
laid upon that land, that horse, that carriage, to be paid 
by the owner thereof by such a time, or the title thereto 
will be transferred to the person who, according to the 
forms of law, does pay it. So much money is laid upon 
the head of each individual in the state or nation to be 
paid for the support of the government, and if not paid 
according to requirement, such and such penalties will 
be imposed. Can more absolute authority be exercised 
by any sovereign or despot? The difference between a 
despotism and a democracy is not to be found in the 
sovereignty to command obedience, but in the mill and 
power which administers. The despot exercises this 
absolute authority according to the dictates of his own 
will, without consulting the interests or wishes of others 
In  democratic governments the people administer this 
authority according to the popular will, having regard 
to the public welfare. 

$j 353. Congress may lay and collect taxes, duties 
imposts and excises, to pay the debts and to provide f o ~  

1 1 Kent's Corn., p. 255. 



the common defense and general welfare of the Unitod 
States. This implies a broad discretion in congress as 
to the purposes for which taxes, duties, imposts and 
excises may be laid and collected. But large as the 
discretion is, it is no larger than is safe and necessary 
to commit to the congress, charged as i t  necessarily is, 
with providing for the security and welfare of the 
nation. I t  is to be remembered that the nation has 
no other institution intrusted with authority to provide 
for its common defense, and to promote its general 
welfare. So far as the state governments are con- 
cerned, they were never competent for any other than 
their own local and domest'ic administratiou. The laws 
of a state mere never of any binding force beyond its 
own limits. I t  could pass no lam, and make no pro- 
vision which could extend to all national citizens. 
When, therefore, the people of the United States insti- 
tuted the general government, a l ~ d  committed the safety 
and welfare of the nation to its sole keeping, they 
intended to make it efficient for all purposes for which 
a national government mas demanded. They intended 
to limit the subjects of national administration to those 
which, from the nature of things, mere general and not 
local. Thus, in the grant of power to lay and collect 
taxes, the terms of the grant are broad enough to 
include every kind and description of tax that can 
be laid and collected; to subject to this pomer every 
species of taxable property, and every individual 
inhabitant of the nation. I u  short the people intended 
to include in the terms of the grant, the whole taxiug 
pomer of the nation for general or natlional purposes. 
As ,the nation is to administer the government, it is not 
necessary to limit the discretion committed to cougress 
to lay and collect taxes, &c., either as to the amount, or 
as to the purposes of its particular application. 

$j 354. I t  has been denied that congress has authority 
to lay and collect duties, imposts aud excises for uriy 
other purpose than raising a revenue ; that duties laid 
upon imports as a means of affording protection to 
domestic industry are not withiu the letter or spirit 
of the constitution, and, hence, that a protective tariff 
is unconstitntional. The force of this objection rests 
upon the broad assumption that the general welfare 
of the nation can never require that its agricultural, 
mechanical or commercial interests should be fostered 
and protected against the competition of cheaper labor 
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from abroad. For it cannot be denied that if the gen- 
eral welfare requires such protection to enable the nation 
to  establish its industrial independence of foreign labor, 
foreign production, and the like, under the powers to 
regulate commerce, and to lay taxes, duties, imposts 
and excises, for the purpose of paying the debts and 
providing for the common defense and general welfare 
of the nation, congress has ample authority to make 
such discriminations in laying duties, imposts and 
escises as will incidentally afford protection to dolnestic 
industry. And a nation that lleglects thas to provide 
for its iudustrial independence of foreign labor, manu- 
facture and commerce, is liable to find itself weakened, 
crippled, and perhaps ruined, when its peacefnl relations 
to foreign powers are distnrbed by mar. I t  is mani- 
festly a duty which the administrators of government 
owe to the people, to establish as early as possible the 
industrial and commercial independence of the nation. 

$ 355. Capitalists mill not invest in any enterprise 
where there is not a reasorlable prospect of remuner a t' lon 
for the capital invested. They will not employ labor 
unless that labor be sufficiently remuuerative to afford 
a reasonable use for the capital necessarily invested in 
its employment. I t  is the nature of capital in making its 
purchases, to seek a market where it can buy the cheap- 
est-in making its sales, to find the market where 
it cau realize the largest and surest profits. If it can 
buy railroad irou in England at such a rate that it 
can transport it to this conntry and deliver it where it is 
needed, for a less price than it can employ the labor 
of this conntry to produce it, it will be certain to do so; 
for capital knows no sympathy with the laborer, or 
patriotism for the conntry. I t  is exceeding cunning and 
suprelnely selfish. Hence, there is nothing to prevent 
the pauper labor of the old world from coming into suc- 
cessful competitiou with remunerative labor in America, 
except a tax laid upon its products sufficient, at  least, 
to equalize in market, its price with the price of the like 
articles produced at home, a t  a remunerative rate for 
the capital and labor invested. 

$356. I t  is sometimes objected that this tax upon 
imported articles laid with a view to the protection of 
domestic industry against foreign labor, teqds to a , 
monopoly in domestic manufacturers- that by such tax 
they are enabled to demand, and the people are com- 
pelled to pay, a, higher price for a given article of 
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foreign or domestic manufacture than mould otherwise 
be required if the protective duty were not laid. There 
can be no other monopoly than that which enures to 
the benefit of the American laborer against the pauper 
labor of the old world, so long as the domestic produc- 
tion is open to the free competition of domestic capital 
and domestic labor. The effect of the protective duty 
is to eqalize foreign and domestic labor, so that remu- 
nerative labor in America may successfully compete 
with pauper labor in Europe, in its application to the 
development of the natural resources of the country. 
By this protection, a national industrial independence 
will be established; American labor will be employed 
a t  remunerative prices in every possible department of 
production; the natural resources of the country mill 
be developed-and individual and public prosperity 
will be promoted. And as the common defense and 
general welfare of the people would be provided for 
and promoted by such means, congress not only have 
the power, but i t  is their duty to a,dopt such measures 
as will naturally and necessarily secnre to the people 
such a result. 

5 357. An industrial and commercial independence is 
essential to the welfare of every nation. Political inde- 
pendence can secure little safety or prosperity to a 
people dependent upon foreign nations for their trade, 
their commerce, or their manufactures. The proposi- 
tion scarcely admits of argument, that every nation 
d~ould have the authority to impose a tax or tonuage 
duty on foreign vessels, for the benefit of its commerce; 
on the importation of the ram material, for the aid of 
its agriculture; on imported fabrics, for the aid of its 
manufactures. I t  is the inherent right of every sover- 
eign nation to foster and build up every branch of 
industry, by such legislation as will enable its citizens 
and subjects to compete with the subjects of other gov- 
ernments in its own markets. If the subjects of other 
goveruments under a home policy, are rerluired to labor 
for a few sous per day, and the products of their 
labor are to come into competition with American labor 
in American markets, certain results mnst follow. 
Either congress must impose such duties upon imported 

, fabrics as mill make their price equal to the cost of pro- 
duction here; or it must convert capital from its love 
of gain, to l1 Christian charity" ; or it must, in effect, 
reduce the price of American labor to the standard of 
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pauper labor in other countries; or the nlanlifactnre 
of such fabrics must be abandoned, and a condition of 
industrial dependence be established. When the people 
instituted for their common defense and general welfare, 
the government of the United States, and gave it 
authority to lay and collect taxes, duties, imposts and 
excises, to pay the debts, and to provide for the common 
defense aud the general welfare of the nation, and gave 
i t  authority also to regalate commerce with foreign 
nations, it cannot be supposed that the commercial and 
industrial interests of the people as a natiou, were over- 
looked. The authority of the congress to protect the 
nation in its vital interests by laying discriminating 
duties upon imported fdbrics, can with no propriety 
be questioned. It is a question of political economy, 
and not of national authority. 

$ 358. Clongress has power to borrow money on the 
credit of the United States.' This power is granted in 
the most general terms ; and involves the broadest 
discretion of the lawmaking power of the nation. 
Borrowing money on the credit of the United States 
inrolves the contracting of debts against the United 
States, vhich may be provided for by the laying of 
taxes, duties, imposts and excises ; so that congress has 
the power to provide for the payment, as *ell as the 
contracting of debts. This discretion is safely com- 
mitted to the general government, because it is to be 
exercised by the people themselves who administer it. 
The power to borrow money is indispensable to the 
existence of the nation. It is liable to be involved in 
expenses, for the payment of which the immediate reve- 
nues of the government will not be adequate. I t  may 
be required to expend more iu one year than could be 
supplied by the revenues of many years. In the civil 
mar in which the government mas involved in 1861 by 
the general rebellion of the slaveholding states, and 
which required the swrifice of a quarter million of lives 
and Ihe expenditure of over three thousand millions of 
dollars to subdue, this power to borrow money was 
indispensable to the existence of the government and 
the salvation of the nation. Giving to congress unqtiali- 
fledly this power to borrow money on the credit of 
the United States and to provide for the payment of the 
same, places in the bands of the general government 

1 Art. 1,2 8, Const, U. 8. 

24 
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the means of providing for any contingencies in war or 
peace that may arise, and is another of the many indi- 
cations of the people to make the government of the 
nation permanent and con~plete. 

$ 359. " Congress shall have power to regulate com- 
merce with foreign nations, and among the several 
states, and with the Indian tribes." By this provision 
the commercial intercourse of the nation, and of every 
portion thereof, with other powers, is placed uuder the 
absolute direction and control of the general govern- 
ment. There has been much discussion as to the 
meaning aud extent of the term commerce, and of 
the power to regulate it. I t  is to be remembered, that 
what have usually been denominated " the enumerated 
powers of the government," are more properly to be 
considered the enumerated subjects of general jurisdic- 
tion, over which the government has full powers. I t  is 
manifest that the people of t,he U ~ i t e d  States in the 
institution of the general government intended to corn- 
mit to the cougress the eutire snt,ject of commercial 
intercourse between the United States and other nations, 
and to deny to the several states auy authority over 
the same. As a nation, sovereign and independent, it 
was illdispensable that it should have full authority 
and power over the subject of commercial intercourse, 
between its subjects or citizens and other uations and 
their citizens or subjects ; and having this anthority 
and power, it was necessary that provisiou should be 
made for its exercise. I t  vonlcl be a singrllar position 
to  assnme, that the nation as such, has this sovereign 
authority to regnlate its own commercial intercourse 
with others ; but has made no provision for its exercise. 
There can be no doubt that the constitution confers 
upon cougress plenary power over the whole sub-ject of 
commerce, extending to every branch and departnient 
of the same. " In  the term comnlerce are inclridecl uot 
merely the act of buying and selling or exchanging 
merchandise, but also the narigatiou of vessels and 
con~mercial intercourse in all its branches. I t  extends 
to vessels by whatever force propelled or governed, 
and to whatever purpose applied." Cotnmerce as used 
in the c~nstit~utiou is a unit, every part of which is indi- 
cated by the tern1 ; and the power conferred embraces 
everything essential to its existence and control. 

1 Art 1 3 8 cl 3 Const. united States. 
P R&& on( ~onktitution, p. 76. 
S G%bbons v. Ogden, 9 Wheat., 1. 
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fj 360. The term commerce as applied to the nation, 
must necessarily include all the dealings which the 
members thereof have with those of a foreign jurisdic- 
tion. In its broadest sense, it includes every transaction 
of those within its jurisdiction which reaches beyond 
into the jurisdiction of another power; and i t  includes 
also the meaus by which such transactions are carried 
on. The basis of this right to regulate and control 
these transactions, rests upon the hypothesis that every 
interest within the natiou is snbject to the use of the 
nation when the public welfare demands i t ;  that society 
as a mhole is the lord and proprietor of all that makes 
up society ; iucluding the right to command and to dis- 
pose of persons and things according as the 'highest 
good of society requires. " Salus repzddica est slrprema 
lex." This authority is asserted in the right to lay and 
collect taxes, duties, imposts and excises ; in the right 
of eminent tlomain ; and in the many other assertions of 
absolute authority on the part of the natiou, so essential 
to provide for the common defense and general welfare 
of the people. I t  is as though the nation were the 
common parent of all, and owner of everything within 
its jurisdiction; and that individuals weve its benefici- 
aries, individually enjoying the use of everything as far 
as possible, cousistent with the highest liberty and 
equal rights of all and each. Society being a necessity 
pertaining to every individual ; an4 governtneut being 
a necessity pertaining to society ; and this absolute 
authority over all being a necessity pertaining to gov- 
ernment, it is true that governments are ordained of 
God, and have his warrant for the exercise of all need- 
ful authority in the dischqrge of their duties and trusts. 

5 361. From the nature of things, then, the nation 
must be possessed of this absolute authority to regulate 
and control all intercourse between its subjects and 
those belonging beyond its jurisdiction. I ts  guardian 
care over the iuterests of society requires it to provide 
appropriate measures for the protection and security of 
its subjects at  home and abroad. I t  is a duty which i t  
owes to every member to protect him in the exercise 
and enjoyment of every natural and acquired right, 
against everything which threatens its subversion. If 
the citizen is required to serve his country with the 
offeriug of his property aud life, if need be, the country 
-government-can do no less than to protect the 
property and life of the citizen by the exercise of a11 its 
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authority and power, if need be. If an oppressive gov 
ernment n~akes its subjects paupers, and puts pauper 
labor into the market to compete with free labor, it is 
as really the duty of government to prevent such com- 
petition as to prevent any other species of wrong or 
robbery. It may not have power to aid or protect the 
foreign pauper, but it has the authority to protect its 
own people in its relations and intercourse with pauper 
communities. I t  cannot go beyond its own jurisdiction 
to correct evils ilnless the public safety imperatively 
demand i t ;  but i t  can close its doors to the admission 
of snch evils within its own domain, and throw the 
mantle of its protection over all its sulr)jects, by reg- 
ulating the intercourse to be permitted with such 
commnnities. 

$ 362. In  discussing the powers of the general go" 
ernment in this treatise, it is laid down as a fundamental 
principle that the people of the nation, in the iustitution 
of the general government, intended to provide for the 
plenary administration of their authority over all sub 
jects, through the instrumentality of the general and 
state governments ; that the constitution ordained 
and established by them, divided the subjects of juris- 
diction between the general and state governments, by 
defining what subjects should be committed to the juris- 
diction of the general government ; that in the enumera- 
tion of these subjects of general jurisdiction, they were 
governed by what to them seemed appropriate and 
necessary to the security, perpetuity and welfare of 
the nation; that in respect to the subjects of genoral 
jurisdiction enumerated, they gave to the general gov- 
ernment plenary powers of administration, and then 
made themselves the administrators of the same, so 
that, in effect, the power that instituted the general 
government, and assigned to it the sphere of its admin- 
istration, provided for its own potential and perpetual 
presence in the administration of its own authority. 
Upon this theory, the general government possesses the 
entire authority of the nation over the subject of com- 
merce ; and the power of congress, as charged with the 
exercise of the legislative authority of the nation over 
this subject, is plenary, aud can of right do what sover- 
eignty itself can do;  that is, what the people as a 
nation can of right do. And why not ?-since the people 
themselves as a nation, administer this authority for 
their own security and welfare. 
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$j 363. The regulation of commerce extended 11ot only 
to the regulations of t'rade, but of every species of 
intercourse extending to the emigration and immigration 
of individnds. This appears to have been the nuder 
standing of those framing and adopting the constitution 
After providing for the power of congress to regulate 
commerce, it was deenled necessary to restrain for a 
limited tiwe the exercise of this power over a certain 
class of snbjects. Thus the constitution provides that, 
the migration or importation of such persons, as any 
of the states then existing might think proper to admit, 
should not be prohibited by the congress prior to the 
year one thousand eight hundred and eight; but that a 
tax or duty might be imposed on such importation not 
exceeding ten dollars for each person. If the power 
to regulate commerce did not extend to the authority to 
exclude such persons from coming into the country as 
the congress might prescribe, this prohibition in the 
constitution was uncalled for; for congress had acquired 
the authority thus restricted under no other provision 
that1 that mhich gave it authority to regulate commerce, 
which, in this case, was construed to include the inhi- 
bition of the specified subject. This, undoubtedly was 
a correct construction of the grant. The nation had 
delegated to congress all its authority upon the snbject; 
and that, as a sovereign nation, it had authority to pro- 
hibit entirely the introduction of a particular class of 
individnds into its jurisdiction, no one will pretend 
to deny. 

5 364. Oongress also has power to regulate commerce 
among the several states. This power is as plenary in 
respect to commercial intercourse among the several 
states as in respect to intercourse wit'h foreign powers ; 
subject, however, to the restrictions contained in the 
ninth section of the first article, which are, that no tax 
or dnty shall be laid on articles exported from any state ; 
and no preferences shall be given by any reg~ilat~ion of 
commerce or revenue to the ports of one state over 
those of another; nor shall vessels bound to or from 
one state be obliged to enter, clear or pay duties in 
another. I n  respect to foreign nations, i t  is universally 
ad~nitted that the terms of this provision include every 
species of colnmercial intercourse; and this being the 
admitted meaning of the provision as applicable to 
foreign nations, the same must likewise attach to the 
term in its application to the states. Commerce amoug 
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the several states must be that kind of commerce affect 
ing the interest of two or more states. The states as 
political institutions are independent of each other, and ' 

maintain, in that respect, a quasi sovereignty. But 
being entirely local in their respective jnrisdictious, they 
have no other than strictly local authority; and under 
the constitution, they have no power to extend their 
authority by treaty, compact, agreement or comity. 
That is, a state government is merely a local institu- 
tion, authorized to exercise local aud domestic authority 
over certain subjects within its own state limits; but 
beyond this it has no duty to perform, and no power to 
act. I t  cannot be known to, or represented in, any 
other government. I t  can enter into no treaty, alliance 
or confederation with any other power. I t  can lay no 
duties or imposts on any inlports or exports, for any 
other purpose than executing its inspecti011 laws; and 
even those are required to be for the use of the t'reasrwy 
of the United States ; and its regulations in that respect 
are contiuilally subject to the revision and control of 
congress. From this condition of Ihe states it became 
absolutely inclispensable that there should be a common 
authority to which their citizens respectively might 
appeal to determine inter-state rights. There would 
naturally and necessarily be commerce among the 
citizens of the several states, whicl~ would require regu- 
lation by an authority and power common to, and 
supreme over all. This power could only exist in the 
nation, to be exercised by the general government. 

5 365. That commerce among the several states 
which reqnires the ai~t~hority of congress to regulate 
  nu st be of a character to affect more than one state. 
The states are respectively competent to regulate the 
iirtercourse of their own citizens so long as they con- 
tinue within tlieir respective jurisdictions. Corutnerce 
anlong the several states is not intended to i~lclude 
such ordinary business transactions as are conducted by 
citizens in their intercourse with each other under state 
authority, or within the scope of state admillistration. 
But when transactions necessarily require an authority 
to supervise and enforce their observance, which a state 
from its local jurisdiction cannot exercise, then the 
authority of the general government is required to 
regulate such intercourse. The exclusive internal com- 
merce of a state between its citizens, is to be regulated 
by the authority of a state itself; for it is the policy of 



EXPRESS POWERS OF CONGRESS. 191 

all truly democratic governnlents to commit the admin- 
istration of governmental authority to those who are 
only to be affected by it. But where there are citizens 
of thirteen separate st'ates dealing with each other, 
carrying on trade which brings them within the jurisdic- 
tion of several separate and distinct s~t~horities during 
a single transaction, each of which are liable to have 
different laws and regulations affecting the same, it 
becomes necessary that the regulation of such inter- 
course should be intrusted to a power that can speak 
and act with authority over all. Such is the character 
of that commerce among the several states which is 
committed to t'he regnlation of congress by this pro- 
vision of the constitution. 

$ 366. These several state governments are created, 
and exist only for the special purpose of admiuistering 
in those local and domestic matters which pertain 
strictly to the localitry of the particular state. For this 
reason, they are not allowed to exercise authority over 
subjects aficting eenerally citizens of the United States. 
No state is permitted to regulate the trade between 
itself and another state. A very material object of 
this power is to protect the commerce of the people 
of one state while passing through another with their 
imports or exports. If each state mere at  liberty to regu- 
late the trade between state and state, it woulcl be impos- 
sible toestimate theembarrassmeut that would inevitably 
follow the exercise of such authority. The experience 
of the states during the confederation, demonstrates the 
disastrous conseqnences to inter-state trade and com- 
merce, sure to follow under the stimulating influences 
of local interests and the desire of petty advantage. 

$ 367. The power to regulate commerce among the 
several states is necessarily exclusice in congress. The 
reasons for conferring the power upon the general gov- 
ernment are sufficient to require the exercise thereof to 
be exclusive in congress. But aside from these 
it has been judicially determined that the full power to 
rognlate s particular subject, implies the whole power, 
a i d  leaves no residuum; t'hat a grant of the whole is 
incompatible with the existence of n righ5 to any part 
thereof in another; that a grant of the power to regu- 
late, necessarily excludes the action of others, who 
would exercise, the same authority? 

1 See Qibbom v. Ogden, 9 Wheat., 1, 198,199,200: also 12 id., 419, 445; see also 
Stor 's Corn. on Const., 11072 a; 1072 b; 1072 c;  1072 72; 1072 e; 10721; lW2 g,  
ion K; 1072 r. 
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3 368. There have been able and learned discussions 
touching the authority of the states to impose regula- 
tions upon masters of vessels, either from foreign ports 
or from ports within the United States, totlclung the 
landing of passengers, etc. But the questions discussed 
were whether the regulations were matters of internal 
police, belonging to the stlates, or whether they amounted 
to a regnlation of commerce, the power of which was 
exclusively in congress. By a certain act of the state 
of New York, concerning passengers of vessels coming 
to the port of New York, the master of any ship arriv- 
ing from a foreign port, or from one of the other states, 
within twenty-four hours after its arrival, was required 
to report to the mayor, in writing, on oath or ahna t ion ,  
the name, place of birth, last legal settlement, age and 
occ~lpation of every passenger brought in such ship to 
the city of New Yorli, or permitted to land at any place, 
or put on board of any other ship with an intention of 
proceeding to the city, under a penalty of seventy-five 
dollars for every passenger, to be paid by the master, 
owner or consignee. And further, each master was 
required to give bond to the mayor, with two sureties, 
in a sum not exceeding three hnndred dollars for each 
passenger not a citizen of the United States, to save 
harmless the mayor, &c., and the overseers of the poor, 
from all expense and charges which might be incurred 
in the maintenance and support of such passenger, 
under a penalty of five hundred dollars. I t  further pro- 
vided that the master or owner should, on the order of 
the mayor, be compelled, nnder a heavy penalty, to 
remove to the place of his last settlement, any passen- 
ger, being a citizen of the United States, who should be 
likely to become chargeable on the city.' 

$j 369. I t  seemed to be conceded in the adjudication 
of this case, that if the provision above referred to was, 
in effect, a regulation of commerce, the act would be 
unconstitutional. But a ~najorit~y of the court held 
that the act was not to be considered as a regulation 
of commerce; that it was merely a police regulation; 
that jurisdiction over matters of internal police had not 
been conferred upon the general government ; and that 
therefore any legislation upon such matters was a con- 
stitutional exercise of state powers; that both the end 
to be attained and the means used were within the pow- 
ers not snrrendered - not conferred - upon the general 
1 See The Ci& of New York v. Miln, 11 Pet. S. C. Rep., 102. 
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government; the end being to prevent the state from 
being burdened with foreign paupers ; the means bear- 
ing a just, natural and appropriate relation to that end ; 
that while the state is acting within the legitimate scope 
of its power as to the end to be attained, i t  may use 
any means appropriate to that end, although they be 
the same, or so nearly the same, as scarcely to be dis- 
tinguishable from those adopted by congress, acting 
under a different power ; subject only to the limitation 
that in the event of collision, the lam of the state must x 

yield to that of congress; that a state has the same 
undeniable and unlimited jurisdiction over all persons 
and things, within its territorial limits, as any foreign 
nafion, where that jurisdiction is not surrendered or 
restrained by the constitution of the United States; 
that by virtue of this, it is not only the right but the 
duty of the state to adv nce the safety, happiness and 
prosperity of its people, 1 nd to provide for its general 
welfare by any and every act of legislation which it 
may deem to be conducive to those ends, where the 
power over the particular subject, or the manner of its 
exercise, is uot surrendered or restrained ; that all those 
powers which relate merely to municipal legislation, or 
what may be termed, internal police, are not thus SLW- 
rendered or restrained; and that, consequently, in 
relation to these, the authority of a state is complete, 
unqualified and exclusire; that any law comes within 
this description which concerns the welfare of the whole 
people of a state, or any individual within it, whether 
it relate to their rights or their duties; whether i t  
respect them as men or as citizens of the state; whether 
in their public or private relation ; whether it relate 
to the rights of persons or of property, of the whole 
people of the state or of any i~~clividual within it, and 
whose operation is within the territorial limits of the 
state, and upon the persons and things within its 
jurisdiction? 

$ 370. These propositions of the court, in the case 
just referred to, seem to contain certain fallacies to 
which attention is called. First. That whatever rneas- 
ures are necessary for the perfect adlninistration of the 
domestic interests of the state, called i~zternal police * 

regeclation, they come within the authority of the state, 
even though they do operate oppressively upon citizens 

1 The City of New York v. Hiln, supra. 
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of other states, and other persons immigrating to the 
United States, under the encouragement, aud even pro- 
tection, of the laws of the nation. The principle npon 
which this authority iu the-states is claimed, is, that the 
states have never surre~adered to the federal government, 
and the constitution of the United States has not 
restrained the states from, the exercise of this power; 
consequently that the states possess and can exercise it, 
even though in such exercise, the means adopted by 
them be scarcely distinguishable from those adopted 
by congress in the exercise of the powers conferred 
upon the general government. I t  is to be remembered 
that the powers to be exercised by the states are those 
remaining after the enumerated powers or subjects of 
the general government have been carved out of the 
plenary powers of the nation; and after those which 
are prol~ibited to the states qre also deducted ; 70 that 
each state derives its powers of administration from the 
same fountaiu ; and so far as they are not restrained by 
their respective constitutions, they are equal ; and mhat 
one state can do, all can do ; mhat pertains to%he inter- 
nal police authority of one state, pertains to a11 states; 
therefore, in determining the question whether a state, in 
the exercise of a particular power, has transcended its 
police anthority, i t  is proper to inquire what monld be 
tlie effect if all the states should exercise the same 
powers. Under the constitution of the United States, 
every citizen of a state is likewise a citizen of the United 
States ; and as a national citizen, he is politically and 
potentially present in every part of the national domain; 
and he has the right to be personally present in any 
state or territory, upon the same general conditions, 
enjoying the same privileges and i~nmunities as the 
citizens of the state into which he seeks to come. Now, 
any state regulation which interferes with his rights as 
a national citizen, in manner and iu effect different from 
what it does with its own citizens, conflicts with his 
constitutional rights ; whatever may be the pretense for 
adopting such regnlations. If by state regulation, New 
Pork can prevent inlmigration into its state, except 
npon penal terms, every other state may do the same. 
If Xew Yo& can constitutionally make exactions upon 
the citizens of any particular state, such state can 
retaliate by exactions upon the citizens of New Pork ; 
and so every state may adopt its own regulations, and 
make it impossible for a national citizen to leave the 
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state in which he was born, and deny to the government 
of the nation the authority to secnre to the citizen of 
each state the privileges and immunities of the citizens 
of the several states.' 

$j 371. The New York law authorized the mayor of 
New York to compel the master of any vessel under a 
heavy penalty to remove to the place of his last settle- 
ment, any passenger, being a citizen of the United 
States, who should be likely to become chargeable on 
the city. I t  is manifest that New York could not 
authorize the master, or any other person, to take a 
citizen of the United States beyond her own limits. 
She may legislate %ith respect to her own citizens 
within her own limits, and y a y  authorize or require 
paupers to be removed from one town or county to 
another within her state jurisdiction ; but when she 
legislates in respect to the rights of national citizens 
beyond her limits, she manifestly transcends her author- 
ity as a state. If by legislation she may send citizens 
of the United States beyond her lines into other states, 
other states by the same authority may send them back, 
and others beside them. For a state cannot by its 
legislation fix responsibilities upon persons and places 
beyond its jurisdiction. Admit the authority of a state 
to determine who may come within, or who must depart 
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from, the limits of the state, and the power conferred 
upon congress to regulate commerce with foreign 
nations, and among the several states, is dead, so 
h r  as immigration and emigration are concerned. If 
the states have authority to impose conditions upon the 
immigration of citizens or aliens, the nation has not. 
But the nation has the express authority to regulate 
this branch of commerce, and it alone can exercise it ; 
for its jurisdiction extends beyond state lines. 

Sf 372. The introduction of aliens or citizens of the 
United States in to a state under any sort of regulation, 
is necessarily a regulation of commerce ; and it involves 
the assertion of powers over persons not within the 
jurisdiction of the state attempting such regulation. 
Imposing any conditions of initiation into a state, 
implies a right of exclusion; and the rights of one 
stat,e in that respect being the rights of all, there is no 
authority upon that subject left to the nation. Its 
power to regulate commerce, upon such theory, is 
absorbed by the states. Its treaty stipulations with 
Great Britain, by which the inhabitants of the two 
countries are to be permitted freely and securely to 
come with their ships and cargoes to all places, ports 
and rivers in the territories of each country, to which 
other foreigners are permitted to come, to enter into the 
same, and to remain and reside in any parts of said 
territories respectively; to hire and occupy houses and 
warehouses for the purposes of their commerce; and, 
generally, to afRord complete protectio6 and security to 
the merchants and traders of each nation respectively, 
subject to the laws and statutes of the two countries, 
could not be enforced by the nation, if this power to 
impose conditions upon the immigrating alien can be 
exercised by the states. The power to regulate com- 
merce with foreign nations, and among the states, is 
given to congress in the most unlimited terms; and, 
therefore, a state cannot make a regulation of commerce 
to enforce health lams, or any other police regnlation, 
because that power is committed exclusively to congress. 

Sj 373. In the passenger cstses, Mr. Justice WAYNE, 
in stating the decision of the court, among other things 
holds the following: The acts of New York and Mas- 
sachusetts iniposing a tax upon passengers, either 
foreigners or citizens, coming into the ports in those 
states, either in foreign vessels or vessels of the United 
States ; from foreign nations, or from ports in the 
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United States, are unconstitntional and void, being in 
their nature regulations of commerce, contrary to the 
grant in the constitution to congress, of the power to 
regulate commerce with foreign nations and among the 
several states ;-that the states within the union cannot 
constitutionally tax the commerce of the United States 
for the purpose of pajing any expense incident to the 
execution of their police lams ;-and that the commerce 
of the United States includes an intercourse of persons, 
as well as the importation of merchandise;-also that 
the acts of Massachusetts and New York are uncon- 
stitutional and void, being in conflict with treaty 
stipulations between the United States and Great 
Britain ;-and that such laws are in conflict with sun- 
dry acts passed by congress a t  different times, admitting 
foreigners with their personal luggage, and tools of 
trade, free af duty or imposts, into the United States;- 
that the law of a state imposing any tax upon foreigners 
or immigrants, for any purpose whatever, whilst the 
vessel is in trnnsitu to her port of destination, though 
such vessels may have arrived within the jurisdictional 
limits of such state, before the passengers had landed, 
is in violation of such acts of congress, and therefore 
void ;-that those acts so far as they imposed any obli- 
gation upon the owners or consignees of vessels, or 
upon the captains of vessels, or upon freighters of the 
same, arriving in the ports of the United States within 
the said states-New York and Massachusetts-to pay 
any tax or dnty of any kind whatever, or to be in any 
way responsible for the same, for passengers arriving in 
the United States, or coming from a port within the 
union, are unconstitutional and void ; being contrary 
to the constitutional grant to congress of the power to 
regulate commerce with foreign nations and among the 
several states, and also to the legislation of congress 
under the said power by which the United States had 
been laid off into collection districts and ports of entry, 
established within the same, and commercial regulations 
prescribed, under which vessels, their cargoes and pas- 
sengers are to be admitted iuto the ports of the United 
States, as vell from abroad as from other ports within 
the union ;-that the ninth section of the first article 
of the 'constitution includes within i t  the migration of 
other persons, as well as the importation of slaves, and 
in terms recognizes that other persons as well as slaves 
may be the subject of importation and commerce;-that 



the fifth clause of this ninth section, which declares 
that " no preference should be given by any regulation 
of commerce or revenue, to the ports of one state over 
those of another state, nor should vessels bound to or 
from one state be obliged to enter, clear or pay duties 
in another," is a limitation upon the power of congress 
to regulate commerce for the purpose of producing 
entire commercial equality within the United States; 
and also a prohibition upon the states to destroy such 
equality by any legislation prescribing a condition upon 
which vessels bound from one state should enter the 
ports of another;-that those acts of state legislation 
imposing a tax upon passengers, are unconstitutional 
and void, because each of them contravene the pro- 
visions of the first clause of the eighth section of the 
first article of the constitution, which declares that all 
duties, imposts and excises shall be uniform through- 
out the United States;-that such injunction of 
uniformity is as obligatory upon the states in the 
absence of legislation on the part of congress, as if 
the uniformity had been made and established by 
congressional legislation ;-that such constitutional uni- 
formity is interfered with and destroyed by any state 
imposing any tax upon the intercourse of persons from 
state to state, or from foreign countries to the United 
States ;-that the power of congress to regulate com- 
merce with foreign nations and among the several states, 
includes navigation upon the high seas, and in the bays, 
harbors, lakes and navigable waters within the United 
States ; and that any tax by a state in any may affect- 
ing the right of navigation, or subjecting the exercise 
of the right to a condition, is contrary to such grant to 
congress. 

$ 374. In  the case of The City of New York v. Miln 
before cited, the court remarked : "We think it as 
competent and as necessary for a state to provide 
precautionary measures against a moral pestilence of 
paupers and vagabonds, and possibly convicts, as it is to 
guard against the physical pestilence which may arise 
from unsound and infectious articles imported, or from 
a ship the crew of which may be laboring under an 
infectious disease." I t  certainly is competent for a 
state to exercise all needful power to protect its citizens 
from moral and physical evils, provided she does not 
adopt measures involving the rights of persons other 
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than those over which she has jurisdiction, in matters 
purposely committed to the jurisdiction of the general 
government. The states of the union may, in the exer- 
cise of their police powers, pass quarantine and health 
lams interdicting vessels coming from foreign ports, or 
ports within the United States, from landing passengers 
and goods ; prescribe the places and times for vessels to 
quarantine, and impose penalties upon persons violating 
the same. But such laws, though temporarily affecting 
commerce in its transit, are not regulations of conznwce, 
prescribing terms upon which merchandise and persons 
shall be admitted into the ports of the United States. 
They are necessary precautionary measures to prevent . 
the introduction of disease into the ports to which ves- 
sels are bound. And states may, in the exercise of such 
police power, without any violation of the power in 
congress to regulate comnlerce, exact from the owner 
or consignee of a quarantined vessel, and from passen- 
gers on board, such fees as are necessary to pay the 
costs and expenses of their detention, and of the purifi- 
cation of the vessel, cargo and apparel of the persons 
on board. 

$ 375. How far a state possesses the authority to 
obstruct by its legislation a navigable stream in which 
the tide ebbs and floms, has been the subject of much 
discussion. The principle involved mould seem to be 
this : If the stream be navigable in fact, and the quality 
of navigability conti~mes between t'wo or more states, 
the power to regulate commerce upon such stream 
should be exclusive in congress ; because the states ar.e 
not competent, by any authority they possess respect- 
ively, to regulate the commerce between themselves; 
and congress has plenary authority to do so. Accord- 
ing to technical definition, a stream is said to be navi- 
gable to the extent that the tides ebb and flow therein ; 
though, in fact, such streams are not always navigable. 
A stream lying entirely mithin a state, which in fact is 
not navigable, even though the tide ebbs and floms 
therein, is in no way connected with the commerce of 
the nation, and there is no reason why the authority 
of congress to regulate commerce with foreign nations 
and arnong the several states, should give to the gen- 



era1 government commercial jurisdiction upon the banks 
or over the bed of such non-navigable stream. In  
respect to all such streams, or even navigable streams 
in fact, beyond the point where navigation is possible as 
a channel of commerce, there is no apparent reason 
why the general government should exercise exclusive 
or even any jurisdiction over them: or over that part of 
them. Where a stream cannot be used in fact for com- 
mercial purposes, there is probably no reason why the 
rights of riparian owners along its channel should not 
be left to the administration of the local or state gov- 
ernment. To give congress authority over a particular 
stream of water, i t  mould seem that its navigable 
character should be continuous beyond the jurisdiction 
of the state; that is, it should be navigably connected 
with navigable waters extending beyond the liniits of 
the state. For where there are navigable waters entirely 
within the territorial limits of a particular state, which 
are disconnected with navigable waters beyond such 
limits, such waters are not the subject of either inter- 
state or international use ; and consequently the power 
of congress to regulate commerco with f'oreign nations 
and among the st'ates would not reach to the navigation 
of such isolated waters. ' 

$j 376. A stream that is in fact navigable, and is used 
as s channel of inter-state and international communi- 
cation cannot be lawfully obstructed by the authority 
of a state through which it passes, even though con- 
gress has made no especial regulations in respect 
thereto. By the constitution of the United States its 
navigable qualities are placed under the exclusive regu- 
lation of congress, and consequently the states have no 
power to authorize the interruption of the full and 
perfect enjoyment of the public easement therein. I t  
has been argued bhat the state might authorize au 
obstruction, as the building of a bridge over a navigable 
stream, where congress had passed no law expressly 
prohibiting the same; but the supreme conrt' of the 
United States held to the contrary. They held, that if 
the law of the state of Virginia authorized the erection 
of a bridge over the Ohio river in such a manner as to 
obstruct the navigation, such law would be no defense 
to the bridge company, although congress had passed 
no act prohibiting the obstruction of that river; for 

1 See Veazie v. Moore, 14 How., 568; Uniled Bales v. Coonabs, 12 Pet. S. C., 78. 
Per STORY, Justice. 
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they had exercised control over i t  by licensing vessels, 
establishing ports of entry, imposing duties upon mas- 
ters and other oEicers, &c.l 

5 377. The power of congress to regulate commerce 
extends to the regulation of navigation, and to the 
coasting trade and fisheries, within, as well as without 
any state, wherever such navigation is connected with 
the commerce or intercourse with any other state or 
nation. The form of the grant is, congress shall have 
power to regulate commerce with foreign nations and 
among the several states. The power of regulating 
this branch of commerce was committed to the general 
government, because, from the nature of things, it was 
a power which could not be left with the several states. 
No subject could be committed to state jurisdiction 
mhich required' the exercise of authority beyond its 
limits. To regulate the commerce with foreign nations 
or between the several states involved the exercise of 
such extra-territorial anthority, and for that reason that 
subject was necessarily committed to the exclusive con- 
trol of congress. But such reason would not extend to 
the navigation of a stream lying whoily within a par- 
ticular state, and disconnected with any other navigable 
waters extending beyond state l i rn i t~ .~  The power to  
regulate commerce extends to the regulation and gov- 
ernment of seamen on board of American ships ; to 
conferring privileges upon ships built and owned in the 
United States, in domestic as well as foreign trade.3 I t  
extends to quarantine laws, pilotage laws, and wrecks 
of the sea.4 I t  extends as well to the navigation of 
vessels engaged in carrying passengers, steam vessels 
or others, as to the navigation of vessels engaged in 
traffic and general coasting b~siness .~ I t  extends to the 
laying of embargoes both on domestic and foreign 
voyages.6 It extends to the construction of light- 
houses; the placing of buoys aud beacons; to the 
removal of obstruct~ions to navigation in creeks, rivers, 
sounds, bags, &c. ; I  in short, everything essential to 
the exercise of commercial intercourse and intercom- 
munication between the people of the United States 
and foreign nations, and also between the several states, 

1 Slate of P~nnnyhania v. The Wheelin and Relmmt Bn'dqe Co 13 How. 518. 
Read the d i~sent ' iu~  opinion of Judge &NEY in this caw fdr the'biews of,thoso 
holdlna a contrnrv doctrine. It mas he fouud in a note by Judge STORY in his - - 
third eaitiou of cbm. on the Const.;# 1073. 

3 Veazie v Moore 14 How 588. 3 1 Tuck. Black. Corn app 252. 4 9 Weat., 
205-208. 6 I&, 214-2!21. 6 1d.,'i91,192. 7 Story's Corn. on ~bnst.;k 1075. 
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seems to be included in the power given to congress to 
regulate commerce. The people of the United States 
in the institution of their general or national govern- 
ment undoubtedly intended to make it an instrument, 
by means of which they, as a nation, could exercise 
authority over the whole subject of commercial inter- 
course as fully and completely as any other sovereign 
and independent nation could of right do. They com- 
mitted the regulation of commerce with foreign nations 
and among the several states to the exclusive control 
of congress, and gave to it the plenary authority of the 
nation, always to be exercised and administered by 
themselves. 

5 378. The power to regulate commerce with the 
Indian tribes is exclusively in congress. Prior to 
the revolution, this power mas exercised by the British 
government. Duriug the confederation i t  belonged to 
congress, except as to those tribes which resided within 
the limits, or were considered as members, of any of the 
states. A t  the formation of the constitution no ohjec- 
tionswere made to conferring this power ugon the general 
government through congress. In  their tribal condition 
the Indians have ever been dealt with as separate 
nations, although dependent. Their territorial rights 
and property have been respected by the government. 
Their property in the soil, however, has not been deemed 
such as to entitle them to the right to dispose of it to 
foreign nations, or to any but the general government. 
Their mode of occupation is such as only to require the 
use of i t  for purposes of hunting and fishing. As indi- 
viduals, generally, they attach no improvements, and 
hence, make no individual appropriations of the land to 
their respective uses. Therefore the government cannot 
deal with them as individually having any property in 
the soil, or as having any other rights thereto, except 
its use for the purposes to which they have applied 
it. Their use does not differ essentially from the use 
made of it by the wolf, the bear, the deer, and other 
denizens of the forest. I t  has long been a problem * 
demanding solution, what is to become of t'he red man 
a t  last? There can be but two answers to the question: 
he must becorne a civilized being individually and 
socially ; or he must cease to live upon the earth. If, as 
a race, the Indians are incapable of becoming civilized, 
and of entering upon that higher plane of civilization and 
enlightenment awaiting humanity, as active, cooperat 
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ing members, they must disappear. If the Author of 
all good in his wisdom, has ordained progress in the 
birth, development and decay of races in the human, as 
in the animal kingdom, then the saurians of the races 
must pass away, by the advancement of those conditions 
of life essential to the ushering in of that " GOOD TIME 
COMING," believed in by many, and hoped for by all. 

$ 379. From the character and constitution of that 
society of Indians known as a tribe, it is impossible to 
accord to them the attributes of an independent sover- 
eign nation ; nor can they in all respects be treated as 
such. An Indian tribe, leading a nomadic life, may 
have its king or chief, and its counselors; but i t  is in 
no condition to maintain that relation and intercourse 
with other nations essential to true nationality. As a 
society, they may be recognized and treated with as 
having a corporate existence, and possessing certain 
rights as incident to their nomadic condition. Since 
the organization of the national government, the United 
States have always treated with them as possessing a 
dependent sovereignty -if such a condition be definable 
-as having rights original and inherent in themselves, 
by which they can acquire and possess property and 
dispose of the same under such supervision and restric- 
tions as the general government feels iu duty bound to 
exercise. For this reason all trade or commercial inter- 
course with them must be in accordance with the rules 
and regulations imposed by congress. I t  has been 
decided upon solemn argument by the supreme court 
of the United States that, an Indian tribe is to be 
deemed politically a state, so far as to be considered a 
distinct political society capable of self-government ; 
but that i t  cannot be deemed a foreign state in the sense 
of the constitution. Its stateship is one of pupilage, 
and in the United States each tribe is the ward of the 
nation. 

1 See The Cherokee Nation v. Bew&a,.6 Pet., 1-17. 
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CHAPTER XI. 

POWERS OF CONGRESS-NATURALIZATION. 

5 380. " CONGRESS shall have power to establish a 
uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies, throughout the United States." 
As the United States were to be one nation, it was 
necessary that there should be one uniform rule of citi- 
zenship. Under the confederation the states each for 
themselves exercised this authority, and the inevitable 
consequence mas, that there were many and dissimilar 
rules of naturalization in the several states ; and as the 
citizens or free inhabitants of each state were entitled 
to all the privileges and immunities of citizens in all 
the other states? it followed that a single state had the 
power of determining the conditions of neturalization 
affbcting all the other states. For an alien might become 
naturalized in a state requiring but a short residence, 
and then he mas, in effect, a citizen of the nation, and 
he could claim in the other states the privileges 
and immunities of their own citizens. By this provision, 
the laws on the subject of naturalization of a single 
state were rendered paramount to those of the otther 
states. Bnt as the citizens of the state are likewise 
national citizens, it is the right of the nation alone to 
determine who shall politically and potentially become 
members of the national society. The propriety of 
committing the exercise of this power to the general 
government mas not questioned in the convention, and 
has never since been questioned. Congress has t,he 
exclusive power of determining upon what conditions 
an alien may become a citizen of the United States. 

5 381. I n  t,he United States there are t'wo classes of 
citizens; that is, two classes in reference to the manner 
in which they became citizens. A t  the time of origi- 
nating the American nation, the citizens of each state 
became likewise citizens of the nation, and the rights 
of citizenship attached to them. Therefore, after the 
establishment of American nationality every person 
born within the territorial limits of the United States, 
whether his parents were citizens or aliens, became a 
citizen by birth, called a native born citizen. Under 
the constitution, all such.are entitled to all the rights 

1 Art. 1,$8, cl. 4, Const. U. S. z Articles of Confederation, art. 4. 
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and privileges pertaining to membership of the national 
family. The constitution in some respects distinguishes 
between native born citizens and pthers; thus, no person 
is eligible to the office of president of the United States 
unless he is a natural born citizen. So also to be quali- 
fied as a member of the house of representatives, or of 
the senate, he must have been a citizen of the United 
States a certain number of years. 

$ 382. Under a democratic government the sover- 
eignty resides essentially and entirely with the people. 
Those only who comprise the people and partake of this 
sovereignty, are citizens, and are capable of exercising 
political rights and powers. Therefore they have the 
authority to determine upon what terms and conditions 
those who are alien to their society shall be admitted 
to become constituent members thereof, and become 
politically enfranchised. In  a country where the people 
are the administrators of their own governmental 
authority, and where every one who is admitted to the 
rights and privileges of citizenship becomes an equal 
participator in such administration, i t  becomes a ques- 
tion of prime importance to fix upon a safe and just 
rule of naturalization, suited to the growth and develop- 
ment of the nation, and a t  the same time prudent and 
safe to a faithful and just administration of govern- 
mental authority. For by the act of naturalization a 
foreigner, whatever his moral and intellectual condition, 
is made a citizen and clothed with all the authority and 
powers of the most enlightened, moral and patriotic 
citizen of the nation. If the conditions of conferring 
citizenship are not reasonably stringent t'here will be 
great danger of weakening the just administrative 
power of the nation. For it should be remembered that 
commercial intercourse exists between this aud the most 
unenlightened nations ; and the uniform rules of natu- 
ralization apply as well to the ignorant, immoral and 
vicious, as to the better classes of immigrants ; and that, 
practically, every ignorant and vicious alien who is 
made s citizen becomes a political tool in the hands of 
the like class of native born citizens, and by his vote 
he neutralizes the power a t  the polls of the most enlight- 
ened and patriotic, so that virtually every ignorant and 
vicious citizen which is added to the national society, 
sinks the power of the like number of those upon whose 
shoulders the pillars of the republic rest. 



5 383. There have been two classes of opinions 
respecting the essential features of naturalization laws, 
which may be denomiwted the liberal and the stringent. 
One class have advocated the early admission of all 
foreigners who desired it, to a full participation in the 
political administration of the gooernmeat ; aErming 
that. generally, they were as well qualified to exercise 
the right of suffrage immediately after becoming located 
in the country, as a very large class of natural born 
citizens are, or ever mill be;-that by being permitted 
to participate in the administration of the government 
they mill feel themselves identified with the interests 
and general prosperity of the country,'and will become 
attached to its institutions ;-that, having the rights of 
citizenship, they are subject to its duties and obligations ; 
and that the nation will be enriched and strengthened 
by an increase of its citizens. On the other hand, it is 
claimed, that the character of any government depends 
upon the character of those who administer it ;-that, 
whatever its form, it beconies free or oppressive accord- 
ing to the character of those who exercise its powers;- 
that a republican and democratic government can be 
maintained only by the presence of intelligence and 
virtue among the people ; - that the mass of foreigners 
are necessarily ignorant of the essential principles of a 
free government ; are peculiarly liable to fall into the 
hands of unprincipled men and demagogues, who will 
not hesitate to approach them by the use of corrupting 
and demoralizing influences ; who will mislead them as 
to the real issues, and avail themselves of their support 
for selfish and dishonest purposes ;-that while it may 
be true that the mass of foreigners are as intelligent 
and virtuous as a certain class of native born citizens, 
that the class of ignorant and vicious native born citi- 
zens, who are entitled to the elective franchise, are 
naturally as large as it is safe for any repllblican gov- 
ernment to attempt to hold in check, without being 
largely increased by the addition of an uneducated and 
undisciplined foreign element ; and that, therefore, it is 
the more prudent and safe policy to require a long resi- 
dence in the country, in order that the foreigner may 
become familiar with the practical operations of the 
government ; with the character and habits of those 
concerned in its administration; in short, that he may 
become politically acclimated before he attempts to 
declare who shall administer the public authority, and 
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to prescribe for the political welfare of the nation. 
Practically it has been found, that that class of immi- 
grants who come to this country to benefit their 
physical and social condition by habits of industry and 
honest living ; who immediately seek some honest 
and honorable occupation, are abundantly qualified to 
participate in the administration of the public authority 
after the brief residence of five years. But that other 
class who come hither because it was impossible, or, a t  
least impolitic, for them to remain a t  home ; who had 
no honest or honorable occupation in the old world, and 
who proposed to find none in the new; whose highest 
ambition it is to eat and to drink and to indulge in their 
anilpal propensities ; who settle mostly in cities and the 
larger towns, because of the facilities for dishonest and 
dishonorable gains, have proved themselves dangerous 
to the security and welfare of society, and, so far as 
they have obtained political power, it has been used for 
the lowest and basest purposes. They are ever ready 
iustrumonts in the hands of,  dishonest and gambling 
politicians to place the political power of the country 
in the possession of those who use i t  for purposes of 
private emolument, regardless of what the public wel- 
fare demands. Experience has already taught, that the 
greatest danger to the future of the commonwealth is 
to come from this class, as aids to the demagogue and 
trading politicians of the nation ; -that measures must 
be taken to elevate this class to that standard of intelli- 
gence and morality which mill make it safe to intrust 
them wibh political power, or they must be deprived of 
its exercise. 

5 384. The mode by which an alien may become a 
citizen, and be invested with the privileges and immu- 
nities of citizenship, is denominated his naturalization. 
By its operation the political status of the alien is 
changed in the eye of the lam, and he is in a condition 
to enjoy all the advantages conferred by birth upon the 
other class of citizens. The rights and privileges of 
aliens, as mere residents of the states, differ in different 
states. I n  general the United States leave to the state 
administrations those regulations which affect their 
rights of property, and also the manner in which they 
are to be exercised and enforced. But i t  cannot be 
doubted that the alien is subject to the supervision and 
control of the general government, should it become 
necessary for i t  to exercise its authority. Thus, if a war 
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should break out between the United States and the 
country of which the alien is a citizen or subject, ona 
general principlcs, he would thereby become an alien 
enemy, and would be liable to be sent out of the 
country a t  the pleasure of the general government ; or 
to be laid under such restraints, while remaining within 
it, as congress might deem to be reasouable and proper. 
While the alien is the legal subject of the nation with 
which the United States is a t  war, the presumption is 
that he will be true to the interests of his nattion; and 
will avail himself of every means to advantage her ; 
therefore the right of self-defeuse justifies the govern- 
ment in taking necessary measures to guard against any 
injury he might be disposed to inflict in behalf of his 
liege sovereign and country. 

Sj 385. The duration of the character or quality of 
citizenship, that is, of defeasible or indefeasible allegi- 
ance, has been the subject of much discussion, and has 
not been so definitely settled hitherto as to be beyond 
even further discussion. The doctrine of indefeasible 
allegiance has, perhaps, deeper root in England thau in 
any other European couiltry ; and, in discussing the 
grounds upon which the doctrine of perpetual allegi- 
ance is based, it becomes necessary to find their theor3 
of the source of governmental authority, or the sub- 

wmce. ject of this indefeasible alle,' 
5 386. Almost the entire real property of England is, 

by the policy of its lams, syyposed to be erauted by, 
dependent upon, and holdem of some superior lord, in 
consideration of certain services to be rendered to the 
lord by the tenant or holder of the land. Thus all 
the lands of the kingdom are supposed to be holden, 
mediately or iminediately, of the king, who is styled 
the lord paramount. In  this manner are all the lands 
of the kingdom holden, which are in the hands of sub- 
jects. All tenures being thus derived from the king, 
those that held immediately of him, iu right of his . 
crown and dignity, were denominated his tenants in  
capite, or in chief. There were several species of teu- 
ures, each characterized by the species of services or 
renders due the lord from the tenants. Bracton divided 
them into frank-tenement m d  villenage; and of frank- 
tenements he says, some are held in consideration of 
homage and knight service; others in free-socage, with 
the service of fealty only. And of villenages, some are 
pure and others are privileged. He that holds in pure 

i 
1 
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villenage shall do whatever is commanded him, and 
always be bound to an uncertain service. The other 
kind of villenage is called villein-socage, and these 
villein-socmen do villein service, but such as are certain 
and determined. So, according to Bracton, the subjects 
of England holding the lands were, first, those where 
the service was free but uncertain, as military service 
with homage ; that tenure was per serzyitiuna militare, 
or by knight service. Second, where the service mas 
both free and certain, as by fealty only, or by rent and 
fealty ; that tenure was called liberuna socagizim, or free- 
socage. Third, where the service was in its nature 
servile and base, and uncertain as to time and quantity; 
this tenure was purum villenagium, absolute or pure 
villenage. Lastly, where the service was base in its 
nature; but certain in quantity, this tenure was villena- 
gium privilegiatum. Bat whatever the tenure by which 
he held, he was bound by oath of service to his superior 
lord, from which obligation he had no right or authority 
to absolve himself. 

5 387. The constitution of fends had its origin from 
the military policy of the Northern or Celtic nations, the 
Goths, the Huns, the Franks, the Vandals and the Lom- 
bards,' who poured themselves into Enrope a t  thc 
declension of the Roman Bmpire. The feudal policy was 
not established in England until the reign of William the 
Conqueror. The exact period of its establishment cau- 
not be ascertained; but, i t  was probably after the 
threatened invasion from Denmark, in the nineteenth 
year of King William's reign. The defenseless condi- 
tion of the country a t  the time, was the occasion of the 
calling of a grand council to enquire into the state of 
the nation; the immediate consequence of which was the 
compiling of the great survey called domesday-book, 
which was finished the next year, and in the latter end 
of the same grear, the king was attended by all his 
nobility a t  Sarum ; where all the principal landholders 
submitted their lands to the yoke of military tenure, 
became the king's vassals, and did homage and fealty 
to his person. The law and the fbrm of the oath, made 
every man taking it, a tenant or vassal, the tenants 
obliging themselves to defend their lord's territo~ies and 
titles against all enemies, foreign and dorne~tic.~ This 

1 ?, Rl  Com. 45 
a ~t&uimhs 'ut omnes liberi homines foedere et Sacramento affirment 

quod intro, et &tra universum regnum Angliae Wilhelmo regi domine sud 
fidelis esse volunt . terrss et honores illius omni Adelitate ubique servareoum 
eo, et contra in idcos  et alienigena defendere." (See 2 B1. Com., 50.) 

27 



810 GOVERNMENT. 

new policy was imposed by the conqueror, says BLACK- 
STONE, but was nationally and freely adopted by the 
general assembly of the whole realm. Here mill be 
found the basis of that indefeasible allegiance so strenu- 
ously contended for in England, as inseparable from the 
British constitution. 

$ 388. Therefore, whatever repugnance may be felt 
to the assertion of the fact, the present government of 
England, in theory, is founded on conquest, the property 
having been transferred to the king by his snlbjects, to 
be held by them afterward as tenants, and on conditions 
of services and fealty. Afterward the oaths of fealty 
and homage accompanied grants of land, and the oath 
of allegiance necessarily accon~panied that of fealty. 
Certain conseqnences were understood to flow there- 
from. The allegiance thus pledged could not be 
withdrawn by the subject. It was a matter of contract 
between him and the king, and was perpetually bind- 
ing, unless the protection of his sovereign, which was 
the consideration of his allegiance, became impracticable 
or impossible. Hence, if the monarch was driven out 
by a successf~ll couipetitor, who took possessiori of the 
throne, the allegiance of the sub,ject was transtkrred, 
and it became his duty to obey tho reigning sovereign. 
So also, when the king by treaty with a foreign power, 
alienated an entire territory, and its inhabitants, the 
allegiance mas transferred to the new sovereign. From 
this allegiance, original or transferred, the subject could 
not withdraw hiwself: he was tbe subject of the kiog ; 
one iu whom the king had a species of property, trans- 
ferable at  his sovereign pleasure, but not at  the pleasure 
of the subject. Such is the basis of the doctrine of 
indefeasible allegiance in England, and such the theory. 
But it has no application to a country where the people 
are sovereign, and where the allegiance arises from 
the necessity of government and the rights incident to 
such necessity. 

$j 389. I n  a democratic republican government, the 
sovereignty of the nation consists in the authority of 
the members of the national society ta4ken together as a 
whole. The government instituted by them is a mere 
instrument for the administration of their authority 
for purposes of individual protection, and for the com- 
mon defense and general welfare of the whole society. 
The allegiance which a member of that society owes 

1 2 B1. Corn., 50. 



to the government, arises from the fact of membership 
of the society, and the necessary condition of obedience 
to all its requirements. The government is instituted to 
protect each member in the enjoyment of his civil 
liberty to the fullest extent, consistent with the like 
rights and liberties in others. Naturally, every oue has 
the right, and is at  liberty, to visit all parts of the earth 
as the common heritage of man; and to select such place 
for his home in any zone which pleases him. H e  is not 
responsible to any one for his parentage, or for the place 
of his birth. Natnrally, he is at  liberty, as soon as able 
to provide for himself, to seek such social and political 
associations as he feels to be for his good. He can be 
under no possible obligations to live under the particu- 
lar form of government, under which he chanced to be 
born. He may seek the highest and best his nature 
and destiny demand; and, therefore, no society or 
governn~ent has any just authority to restrain him of 
such natural liberty, nor can it impose upon him obli- 
gations inconsistent with such liberty. He is obliged to 
obey the requirements of the authority nuder which he 
lives, or where he chooses to make his home ; and if 
he sees fit to becoule an integral member of such society, 
that he may claim its fullest protection, and enjoy its 
largest privileges, he is bound to serve it in common 
with the other members thereof, if need be, with his 
property and life. But if he deems it best for himself 
to withdraw therefrom, and seek political and social 
associations elsewhere, he releases society and govern- 
ment from all further responsibilities on his account; 
and he should be freed from responsibilities to them. 
The basis of allegiance to government and society, 
is gone, when the relation between the citizen and it, is 
dissolved and ended. , 

5 390. The theory of indefeasible allegiance is incon- 
sistent with that natural liberty belongiug to man, as 
essential to enable him to seek his highest good and ulti- 
mate destiny. Not being responsible to any authority 
for his parantage and birth. and being liable to .be born 
under a government under which he cannot possess the 
rights essential to the unfoldment and perfection of his 
true manhood, it is his natural and inherent right to 
migrate therefrom in search of those associations he 
needs for his true development, and to make his home 
under the fostering care of such a government as will 
prot,ect him in the enjoyment of that liberty which 
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belongs to him, and which he must possess or fail of his 
birthright. But to enjoy the full advantages of. citizen- 
ship he must become a citizen. He mnst be at  liberty 
to pledge full and undivided allegiance to the adopted 
government, free from the claims of any other; and 
thus to stand before the world, an equal citizen of such 
government, entitled to equal protection and to equal 
rights. Indefeasible allegiance is not consistent with 
the doctrine that governments are instituted for the 
benefit of the governed, and belong to the people. 
When a republican nation opens wide its political arms 
to receive and adopt as her own, the oppressed of other 
countries, she must necessarily repudiate the doctrine 
of indefeasible allegiance, or be unfaithful to her 
adopted citizens. 

5 391. RAWLE, in his commentaries upon the consti- 
tution, speaking of the indefeasible allegiance of the 
native and adopted citizens, remarks that, "in the native, 
his allegiance is coeval with his life; in him who 
migrates hither from another country, it commences as 
a pernmnent duty, with his naturalization ; in both it 
lasts till death, unless it is released by some procedure 
mutual on the part of both the state and the individ- 
ual." But, he adds, " wbether the individual alone can 
relinquish it, is a question which in this, as well as other 
countries, has been often discussed, and on which an 
opinion cannot be given without diadencs, since it has 
not yet received a decision in the highest tribunals of 
our country." He  continues: "in the first place we 
may dispose with little comparative dificulty, of the 
case of the naturalized citizen. His accession is volun- 
tary, and his eugagement is, neither in terms nor its 
nature, limited to any time. He, therefore, binds him- 
self by contract for his life; and the state, which, 
differently from the doctrine of the English and other 
mounrchies, cannot afterward deprive him of the quality 
thus acqnired, which cannot again, by its own act, 
convert him into an alien, is equally bound for the 
same term," and he quotes LOCKE as an authority upon 
this subject? With due deference to the learned com- 
mentator, the argument is not satisfactory. Unless the 
ob!igations of the adopted citizen are more permanent 
and binding than those of the native born, the reason- 
ing cannot be sound. If the native born citizen cannot 

1 See Rawle on the Constitution, p. $5; see Looke on Civil Government, oh. 8. 
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renounce his allegiance to his government, he cannot 
assume the obligations of allegiance to a new nation or 
sovereign ; for it is quite clear that he cannot be under 
obligations of allegiance to two independent sovereigus 
a t  the same time. He can no more serve two masters 
politically, than he can religiously ; for politically he is 
quite liable to be required to defend the one, and to 
defeat the other. Therefore, the hypothesis that aa 
adopted citizen can be bound by an oath of allegiance to 
be loyal and true as a citizen of his adopted country 
implies that be can lawfully put off his native allegi 
ance. And if one can lawfully put off his native 
allegiance there is little ground for arguing that an 
adopted citizen may not, in the same manner, put off 
his adopted allegiance when he renounces the society 
and protection of his adopted country to enter into, and 
become the loyal subject of another. To deny this 
right of changing allegiance by changing countries and 
adopting a new home, implies that the sovereign or 
government has a kind of property in the subject 
or citizen; which doctrine is not recognized in America. 

$j 392. Whatever may be the theory as to the fonnda- 
tiou of a subject's obligation to be loyal and true to his 
government, the real basis of this obligation is to be 
found in that necessity which God has imposed as the 
only condition of social existence, security, order and 
public welfare. I t  matters not whether man undertakes 
to obey the requirements of law, and to be loyal to the 
authority by which the society in vhich he resides is 
governed ; it is indispensably necessary that he should 
be obedient and loyal, while he continues a member of 
such society ; and it matters little whether his obedience 
be compelled upon the theory of a contract, or upon the 
fact of an imperative necessity. But if he withdraws 
from such society, and goes beyond the jurisdiction of 
its laws, and becomes a member of another and an 
independent community, the same necessity is upon 
him in relation to his new association. He must be 
loyal to the government of which he becomes a citizen 
or subject, and must obey its laws. Says Mr. RAWLE : 
"The compact created among the citizens by the 
declaration- of independence, was well understood by 
themselves a t  the moment not to be of a temporary 
nature, and in the power of the individual a t  pleasure 
to dissolve. I t  was essential, not only to the perma- 
nence, but to the formation of the new government, 



that every one, either taking an active part in its estab- 
lishment, or giving evidence of his consent by remaining 
within it, should be considered as bound to it so long as 
it continued." I t  will not be contended that the 
inhabitants of the United States by their declaration of 
independence, intended, individually to bind themselves 
to forever surrender their right to emigrate to another 
country, if health, business or inclination should, in 
after life, prompt them to do so ; and that should they 
find in another climate, and under another government, 
a congenial home, that they would not be permitted to 
accept and enjoy it because they had in early life united 
in achieving the independence of the American nation. 
The argument in favor of indefeasible allegiance drawn 
from the implied compact of the people in declaring and 
achieving their independence, is neither forcible nor 
satisfactory. That they bound themselves together to 
maiutain and defend their common independence, may 
be admitted; but it is not thence to be inferred that 
they deprived themselves of the liberty of seeking other 
homes in other climes and under other governments. 

$ 393. Congress has power to establish uniform laws 
on the subject of bankruptcies throughout the United 
States. This power was given to congress as a means 
of carrying out the declared objects of the people in 
instituting the general government, to wit : to establish 
justice, insure domestic tranquillity, and promote the 
general welfare. Commerce, credit aud confidence mere 
the particular things which did not exist under the old 
confederation, and which it was a principal object of 
the framers of the constitution to create and establish. 
A vicious system of legislation, a system of paper 
money and tender laws, had completely paralyzed 
industry, threatened to beggar every man of property, 
and ultimately to ruin the country. The relation 
between debtor and creditor, always delicate and always 
dangerons whenever it divides society, and draws out 
the respective parties into difl'erent ranks and classes, 
was in such a condition iu the years 1787, 1788 and 
1789, as to threaten the overthrow of all government ; 
and a revolution was menaced more critical and alarm- 
ing than that through which the couutry had then 
recently passed. The object of the new constitution * 
mas to arrest these evils ; to awaken industry, by giving 
security to property ; to establish confidence, credit and 

I RaWle on the Const., pp. 86,87. 
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commerce, by salutary lams, to be enforced by the power 
of the whole community. The revolutionary mar mas 
over; the country had peace, but little domestic tran- 
quillity ; it had liberty, but few of its enjoyments and 
none of its security. The states had struggled together, 
but their union zvas imperfect; they had freedom, but 
not an established course of justice. The constitution 
was therefore framed to form a more perfect union ; to 
establish justice ; to secure the blessings of liberty, and 
to insure domestic tranquillity.' With respect to the 
internal adniinistration of the general government, 
the objects of the constitution mere, among other things, 
commerce, credit, mutual confidence in matters of 
property, and these required, among other means, a 
uniform standard of value, or medium of payment. 
Therefore, one of the first powers given to congress, is 
that of coining money, and regulating its value; and 
fixing the value of foreign coins. And among the first 
prohibitions to the states, is that of coining money; 
emitting bills of credit ; making anything but gold and 
silver a legal tender in payment of debts, or making 
any law impairing the obligation of contracts. Thus 
the powers conferred on congress, and the restrictions 
imposed upon the states, clearly indicate the purpose of 
the people, wheu they committed to congress the power 
to make uniform laws on the subject of bankruptcies 
throughout the Ulli ted States. 

5 394. The general object of all bankrupt and insolv- 
ent lams is, on the one hand, to secure to creditors 
an appropriatiotl of the property of their debtor, to 
the discharge of their debts pro tanto, whenever the 
debtor is unable to discharge the full amount of the 
same; and, on the other hand, to relieve unfortunate 
and honest debtors from perpetual bondage to their 
creditors, either by unlimited imprisonment to coerce 
payment, or by a right to appropriate the subsequent 
property of the debtor for that purpose. One of the 
first duties of legislation, while providing for the obliga- 
tion of contracts, is, to relieve the unfortunate and 
meritorious debtor from a slavery of mind and body, 
which deprives him in a great measure of the enjoyment 
of the comforts of life and the common benefits of 
society. But the power of affording this relief should 
be intrnsted to the administration of those who are 
liable to be affected by i t  either as the debtor or creditor 

1 See Webster's remarks in Ogden v. &under& 12 Wheat., 247,248. ' 
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class. A local government should not possess the 
authority to absolve a debtor from the legal obligations 
to pay his debts contracted in another jurisdiction, for 
the reason that the laws of a state can have no force 
beyond its local jurisdiction. Thus, if New York by its 
laws, can relieve a citizen of his legal obli,rration to pay 
his debts or fulfill his contracts, entered into in other 
states, and made legally binding by the law of the 
place where the debt was contracted or the contract 
was entered into-then, indeed, the obligations of con- 
tracts are left to the legislation of the several states; 
and the question of validity and of enforcement depends 
upon the place where the debtor is to be found when 
the fulfillment of his obligations is demanded. Then a 
valid contract entered into in New York may become 
invalid by the act of the party removing into another 
state, where such a contract is condemned, or deemed 
to be against the public policy of the state. I t  is con- 
sistent with the principles of republicanism to permit a 
state to impose the conditions of legal obligation arising 
out of the transactions of individuals within its terri- 
torial lirni ts ; it may prescribe wha t shall he essential to 
the legal validity of any contract made within its juris- 
diction touching any subject; as, that contracts of a 
certain description shall be in writing; or shall be 
sealed ; or shall be witnessed ; or shall be executed with 
certain solemnities ; for these conditions are prescribed 
by those who are to be affected by, and who are dso  
to administer the lam. But a state has no authority to 
prescribe these conditions of validity to contracts made 

, in other states, and valid by the lams of the state where 
made. Thus, New York cannot say that a contract made 
in New Jersey and valid there by the laws of New 
Jersey, shall not be valid against the parties wherever 
they may be found ; because the contract when made 
in New Jersey was not only morally but it was legally 
obligatory upon t,he parties ; and it is not in the prov- 

'ince of any other state to say that such obligation shall 
be destroyed or impaired by her local laws. 

$ 395. There is a wide distinction between a legal 
obligation and a moral duty to fulfill a contract entered 
into between two parties. The moral obligations of a 
contract do not depend upon the law of the place where 
the contract is made ; while the validity or legal obliga- 
tions imposed thereby, do. The duty of performing a 
contract entered into between parties where the subject 



thereof is moral and just, rests on principles of univer- 
sal lam ; the obligation to perform it, rests upon the lam 
of the place where the contract is made. Thus, two 
individuals may make a contract in a locality over 
which no law of society extends. If the contract be in 
accordance with the priuciples of natural justice and 
universal lam, it may be enforced in the courts of law 
in any civilized country ; because being valid and obliga- 
tory according to the principles of natural law, and 
there being no local law to prohibit the making of it in 
the manner and form in which the parties bound them- 
selves, the legal obligation is perfect, and may be 
enforced in any court of lam where perfect obligations 
are recognized. The prohibition of the constitution, 
that no state should make a lam impairing the obliga- 
tion of contracts had undoubted reference to the legal 
obligation of contracts depending upon the law of the 
place where such contracts mere made. The spirit of 
the provision is this : A contract which is legally bind- 
ing upon the parties a t  the time and place it is entered 
into by them, shall remain so, any law of the states to 
the contrary notwithstanding. 

$j 396. I n  accordance with these principles, the power 
to make uniform laws on the subject of bankruptcies is 
comnlitted to the legislative department of the general 
government, without any restriction of its authority 
in that respect. The intention of the people is well 
expressed by reading the constitution in this manner, 
No state shall pass any bill or law impairing the obliga- 
tion of contracts ; but congress may establish uniform 
laws on the subject of bankruptcies, throughout the 
United States. The general government has jurisdic- 
tion over all persons and property within the United 
States, to execute the plenary power and authority of 
the nation in respect to all subjects committed tp its 
jurisdictiou. I t  can determine upon what conditions 
and in what degree individuals may bs released from 
the complete fulfillment of their contracts. That is, 
as the supreme authority upon that, subject, congress 
can by lew determine the limit of legal obligations 
arising out of every species of indebtedness, and can 
prescribe the manner by which a party should proceed 
to obtain legal absolution of his debts. This principle 
recognizes the authority in the government to determine 
what shall constitute a legal obligation, and what shall 
cancel it. I t  recognizes the principle that legal obliga- 

2 8 
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tions as distinguished from moral, have their basis in 
the will of society or government, and can only be 
enforced by its laws; that society may determine by law 
what shall be essential to the validity of any contract 
upon any subject, and the manner in which legal obliga 
tion shall be enforced. Thus sovereignty has authority 
to prescribe the lex loci and the lex fori of the state ; and 
every governmeut iutrusted with the exercise of sover 
eign authority may exercise this power within the 
limits of its jurisdiction. Upon this theory, the several 
state governments, so far as they are not restrained by 
the constitution of the United States, may exercise this 
authority. This follows from the doctrine that there is 
but one authority to be administered by the general and 
state governmeuts; and that is, the authority of the 
people as a nation. Each has the subject of its juris- 
diction assigned to it ; the general government finding 
its jurisdiction in the subjects enumerated in the consti- 
tntion of the United States; and the state governments 
findiug the subjects of their jurisdiction in what remains, 
or in wha,t are not enumerated or prohibited to them in 
the constitution. 

$j 397. From the foregoing, it mould seem that the 
states may prescribe everything pertaining to the valid- 
ity of contracts to be made within their respective 
jurisdictions, so long as they do not interfere with any 
law of congress upon that suQject, or with the prohi- 
bitions of the constitution, and do not attempt to extend 
the operation of their lams into other jurisdictions. That 
is, a state may make any law which affects the validity, 
the construction, the duration, the mode of discharge, 
or the evidence, of any subsequent coutract to be made 
within its jurisdiction, and thus may impair the contract. 
Thus, the law which declares that no action shall be 
brought whereby to charge a person upon his agreement 
to pay the debt of another, or upon an agreement relat- 
irg to lands, unless the same be reduced to writing aud 
' signed by the parties, impairs a contract for that pur- 

pose, made by parol. But when the state has by law 
prescribed the manner in which contracts shall be exe- 
cuted and evidenced, in order to be binding, the legal 
obligation of the contract upon the parties depends npon 
their compliance with these statutory requirements. If 
such essential requirements are not complied with by 
the parties, the contract does not become obligatory 
upon them ; and, consequently, such law does not come 



BANKRUPTCY. 219 

within the inhibitions of the constitution, prohibiting 
the states from mabing lams impairing the obligations 
of contracts. Thus, the state may, by law, determine 
what shall be essential to the validity of a contract made 
within its jurisdiction ; how the same shall be proved ; 
by mhat rules it shall be construed; how long i t  shall 
continue to bind the parties thereto ; and in what man- 
ner its obligations shall cease or be discharged; but 
such lams are applicable only to contracts made within 
the same jurisdiction, and subsequent thereto. For a 
contract which has once become obligatory upon the 
parties under the law of the time, and of the place of its 
execution or performance, cannot be modified, limited 
or restrained in its legal ee-flt'ect or operation by any 
state lam.' 

$j 398. The power to make uniform laws on the sub- 
ject of bankruptcies throughout the United States, 
committed to congress by the constitution, is not limited 
in its application to contracts made subsequent to the 
enactment of such lams. The restrictions of the con- 
stitution apply only to the states, leaving to congress 
the unlimited authority of the nation, over such subject. 
Oongress, therefore, has plenary authority to pass a 
bankrupt lam which shall be biuding throughout the 
United States, affecting civil contracts of every charac- 
ter within the department of comnlercial intercourse, 
and determiniug upon what conditions, and in mhat 
manner they may be discharged. Twice congress has 
passed a bankrupt law; and permitted the same to 
remain in force long enough to allow the most unworthy 
class of debtors, who mere ever ready to evade the obli- 
gations of their contracts, to avail themselves of their 
provisions; but they repealed those lams, before the 
more meritorious class of debtors had concluded to seek 
their aid. I n  general, honest men are averse to the avoid- 
ance of their contracts; and mill struggle long to comply 
with their obligations, before they will avail themselves 
of either an insolvent or bankrupt discharge. Oonse- 
qnently, they are usually the last to apply for the benefit 
of such lams, while on the other hand, men less scru- 
pulous, are eager to avail themelves of every advantage, 
and are usually the first to appropriate to themselves 
the benefits of insolvent and bankrupt laws. The brief 
duration of the bankrupt lams hitherto enacted by con- 
gress, has, in general, had tho effect to  do all the 

1 See Ogden v. b'aundew, 12 Wheat., 213. 
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mischief bankrupt laws are liable to do, without much of 
their accompanying benefits ; for by the time the large 
mass of those who mere justly entitled to its aid had 
concluded to ask for relief, tbe laws were repealed. 
There can be no doubt that an efficient and just system 
of bankrupt laws is demanded by the people of the 
United States, and that it is the duty of congress to 
provide such a system. They should make it as perfect 
as possible, and then amend its provisions from time 
to time as experience demonstrates the necessity. I n  
this way, a wise and just system would eventually be 
adopted, which would establish justice and promote the 
general welfare of the nation. 

CHAPTER XII. 

POWER O F  CONGRESS TO COIN MONEY, &C. 

$399. THE congress shall have power to coin money, 
regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures.' This power is 
plenary and exclusive in congress. They have all the 
power over the subject of the currency possessed by 
the nation; and whatever they do in that respect is 
done by the authority of the nation ; because the con- 
stitution has given them unlimited authority to coin 
money, regulate its value, and the value of foreign coin. 
Money is the universal medium by which all comrner- 
cia1 and exchange values are determined ; and it 
represents the respective values of all commodities. 
I t  is the measure by which the equivalents of corn- 
modities are ascertained. This power is one of the 
prerogatives of sovereignty, aud implies authority over 
the property interests of the nation. The power to coin 
money and affix a value a t  which it shall be taken in 
exchanges, or in satisfaction of debts, or of damages 
to persons and property, belongs to that absolute sover- 
eignty which can be found only in the nation, and which 
is responsible to no other earthly power. "As money 
is the medium of commerce, i t  is the king's prerogative 
as the arbiter of domestic commerce, to give it authority 
and make i t  current. The coining of money is, in all 
states, the act of sovereign power. The denomination 
or value for which the coin is to pass current, is also in 
the breast of the king." 

1 Art. 1, $8, ol. 5, Const. U. 8. n 1 B1. Corn., 276. 
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$ 400. To coin money and regulate its value as an act 
of sovereignty, involves the right to determine what 
shall be taken and received as money ; a t  what measure 
or price it shall be taken ; and what shall be its effect 
when passed or tendered in payment or satisfaction of 
all legal obligations. The act of coining money con- 
. sists in affixing to that which is to constitute money, 
the stamp or seal of sovereign authority, by which it 
may be recognized and known in market as being 
authoritatively entitled to be received at the price or 
value marked thereon. The authority which coins 
or stamps itself upon the article, can select what sub- 
stance it deems suitable to receive the stamp, and pass 
as money; and it can affix what value it deems proper, 
independent of the intrinsic value of the substance 
upon which i t  is affixed. The usual substances which 
have been selected for the purpose of being used as 
money, are the various metals, as silver, g$d, copper, 
brass and such alloys as the sovereignty in its pleasure 
adopts. The currency value is in the stamp when used 
as money, and not in the use of the metal, independent 
of the stamp. In  other words, the money quality is the 
authority which rnakes i t  current, and gives i t  power to 
accomplish the purpose for which it was created. To 
coin or stamp money, and regulate its value, includes 
the whole power of sovereignty in respect to currency. 
I t  includes the authority to select the substance to 
receive the impression ; to determine what impression 
shall be enstamped thereon ; what shall be its office 
as a medium of exchange; at  what p r i p  i t  shall be 
received ; and what shall be the penalty to  be inflicted 
for discrediting, counterfeiting, or in any manner inter- 
fering with its legal and authoritative value. Because 
gold and silver have usually been selected as the basis 
of currency, the popular idea of valne attaches to the 
metal rather than to the royal or sovereign authority 
stamped upon it ; and while they recognize the author- 
ity of the government to change the relations between 
the intrinsic value of the metal and the current value 
of the coin, they are slow to understand that such rela- 
tion is arbitrary, and depends solely upon the mill of 
the sovereign. 

$401. By keeping constantly in mind that the quality 
of money or legal currency, consists in the enstamped 
authority of the government upon that which is used 
as such ; and that the authority to coin money and affix 
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its value, involves the whole power of sovereignty over 
the subject of legal currency - to se!ect what substance, 
affix what stamp, and ordain what value, it pleases-the 
whole lam upon the subject of money, as a currency, 
and money as a commodity, becomes comprehensible. 
But to confound the legal quality of money, with the 
commercial value of that which is used to receive 
the royal impression, begets infinite difficulty, because 
there is no necessary relation between the t,wo. Gov- 
ernment, like the Spartan law-giver, may put its stamp 
upon leather, and make that currency; and so long as 
it can provide against the counterfeiting of the same, 
and thus can regulate the quantity in use, it can give 
to its stamp upon leather the same xnoney value, as if 
put upon gold, or silver or any other substance. Thus 
government may put its royal or sovereip stamp upon 
paper, affixing its inouey ralue, and if it Imit the quan- 
tity and provide fully against the counterfeiting of it, 
it will have the same currency value as gold or silver, 
or any other substance. I t  must be remeuibered that, 
legally speaking, mouey is not u colnnioditp ; and com- 
merce can make it such only by dealing with that upon 
which the money quality is impressed. 

$ 402. Much has been said about paper money, and . 
gold, silver and copper money; but all such language is 
deceptive. There is no such thing legally as gold aud 
silver money and paper money. Money, as the measure 
of price or value, is the sovereign authority impressed 
upon, and attached to, that which is capable of taking 
and retaining the impress of that authorit,y. I t  is the 
recognized presence of sovereignty in the market, and in 
the court, applyiug the measure, and determining the 
eqnality of exchanges of commodities between subject 
and subject; between peasant and prince; between 
crown and people. As a medium of eschange, as a 
means to an end, it has no value but the sovereign mill 
recorded upon its face ; and in respect to its use its value 
is as unchangeable as the authority that created it. I t  
measures all values by its own; and can know no other 
measure of value. I ts  value being fixed by the will of 
the sovereign, and not by the intrinsic qualities of that 
upon which it is impressed, legally, it cannot vary. 
Its relative proportion to other things may dis'turb their 
relative values, but its legal value stands fixed and 
immutable, while the price of commodities measured 
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by it, rise and fall, The philosopher can explain the 
reason, but he cannot change the lam. 

$ 403. The act of coiuing money consists in impart- 
ing to any substance this legal currency quality, by 
which it can legally be used as a medium of exchange, 
without permittiug its value or authority to be ques- 
tioned in the domestic market. That upon which the 
stamp is placed is called coin ; the act of stamping is 
called coiniug ; and as the practice of all governments 
using currency, has been, generally, to place its nlouey 
stamp upou metals of some kind, the common idea of 
coin is, that it must be a metal, as a substance distin- 
guished from other substances. But this rests solely 
in the discretion of the sovereign or sovereignty; whether 
the coin shall he metal, leather, parchment, paper, or any 
other substance, is a question of expediency - of politi- 
cal economy-and not of authority. The authority 
selecting the substance to coin, if wise, will consider 
the fitness, the adaptation, the economy, the necessity 
for the public use. There is a need in every society for 
a medium of exchange-for money. Hitherto no nation 
or state has discovered the means of dispensiug with it. 
I t  is a public necessity as well as private; and should be 
providedin snch s way as to subserve the public as well 
as private use. There are t i m s  when large expenditures 
are required to be made, beyond the ordinary capacity 
of the currency to represent them. There must neces- 
sarily exist the a u t l ~ r i t y  to adapt the currency or 
money to these public exigencies. The necessity which 
requires that it should be used a t  all, requires that it 
should be made adequate to any public emergency. 
The sovereignty or sovereign is then authorized by 
sovereign necessity, to coin the necessary amount of 
money to auswer as a means of making the purchases or 
eschanges demanded. If that be neglected, the respon- 
sibilities of a state or nation ruined, will attach. The 
necessity which requires money as a medium of exchange 
a t  all, reqaires that the public anthority should make 
the snpply a t  least equal to the imperative demand 
of the public welfare; and the government would be as 
derelict in omitting this, as any other duty to the public. 
$404. The United States, as a nation. has the same 

authority to coin money and regulate its value, as other 
sovereign nations. I t  is subject to the same necessities, 
and can adopt the same facilities for adapting the cur- 
rency to the needs of the nation; and there is no earthly 
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authority to call it to an account fog so doing. In  insti 
tuting the general government for administering its 
authority in respect to all subjects enanlerated iu the 
constitution, and for the purposes therein named, it 
conferred upon cougress the unlimited authority to coin 
money and regulat'e its value; that is, it committed the 
whole subject of creating and regulating the legal cur- 
rency to congress; so that congress, as the national 
legislature, is invested with plenary powers upon this 
subject. I t  was the intention of the people that 
this power should be exercised in such a manner as to 
make the currency of the nation adequate for any 
emergency that could arise. The government was 
insti t~~ted, and the powers mere conferred, that they 
might be used in such a manner as to make every 
department of administration con tribrlte to the declared 
end the people had in view, to wit, to the establishment 
of justice, to providing for the common defense, and 
promoting the general welfare. For these, among other 
purposes, congress was empowered to coin money and 
regulate its value, and was frlrtl~er authorized to make 
a11 laws necessary and proper for carrying into execu- 
tion this power. The pretense for attempting to restrict 
the powers of congress over sllbjects committed to its 
jurisdiction, based upon the assumption that congress 
is a body separate from the people, is without founda- 
tion. The people are as eminently and poteutially 
present in congress, to administer their own authority 
by legislation, as they were in the conventions that 
framed their government, and established the mode of 
its administration. Therefore they may be as safely 
intrusted with the exercise of their authority to coin 
money and regulate its value, as they were to institute 
the government, and ordain by whom that power to 
coin money, &c., should be exercised. 

5 405. As the people of the United States conferred 
upon congress plenary authority to coin money and 
regulate its value, and denied to the states the exercise 
of such powers, they thereby made it the duty of 
congress to make all necessary legal provisions for 
supplying the nation with money as a medium of 
exchange. This proposition admits of no denial. As 
a sovereign nation, the people had anthority to provide 
for the creation of a legal currency, which shonld be of 
equal value as money, throughout the United States. 
I t  was necessary that this authority should be exercised 
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by some one, to provide such currency. I t  could 
be exercised by no authority not sovereign, and not 
coextensive with the United States. I t  could therefore 
be exercised by no other tl~ali the government of the 
United States. I n  the distribution of subjects of juris- 
diction between the general and state governments, 
that of coining money and fixing its value, that is, that 
of providing a legal measure of value or currency, was 
committed to congress, not by limited or restricted 
terms, but in the most liberal :md nnqnalified ; so that 
congress is vested with all tlie authority of the nation 
iu that respect. Cougress is tho only body authorized 
to provide for this indivitlaal, state ant1 nationa,l neces- 
sity. The whole duty ancl responsibility rests upon it, 
to supply, under all circnmstances, so much n~oney or 
currency, or to provide for the same, as the exigencies 
of the public or nation may require. I t  is no excuse 
that there is not gold enongh, or silver enough in the 
country to furnish or supply the amount. The authority 
of the nation to supply itself with the amount of money 
necessary for any emergency, is not confined to the use 
of any particular metal, or to any metal a t  d l .  The 
quality of money is neither gold nor silver nor any pre- 
cious metal. I t  is simply the sovereign authority of 
the nation so impressed upon any substance as by its 
presence to represent sllcll authority in determining a t  
what price or value it shall be received in discharge of 
legal ob1igations.l 

5 406. The object of the grant of this power to con- 
gress is to give uniformity of value as a standard of 
price throughout the union. The power of coining 
money is uniformly exercised by the sovereign author- 
ity, for the purpose of supplying a uniform currency to 
the home market. The i~ecessity for such a currency, 
denominated moncy, is itnperakive ; and, therefore, the 
duty of the government iutrusted with the exercise 
of this authority is imperative. This duty requires it 
to supply a currency of such quality and in such an 

1 As congress alone has the power to coin monev and Ax its lewal value that 
is has the power to determine what shall be reckived as mone; ancl at  bha t  
p;ice i t  shall be received, i t  must adopt such means in the ex&rciseof such 
r w e r ,  as will enable i t  to accomplish the end for which such power was given. 

nring the recent civil war in the United States, the current expenses of the 
government were much larger than could be met by the use of all the gold 
silver and copper coin in the country Thus for four years the averag6 
expenditures of the overnment were dbout $8lh,000,000 per annnm; yet the 
v h o h  amount of go15 and silver coin in the country, north and south, was 
less than $2Xj0,000,MW. Under these circumstances, the continuance of the gov- 
ernment re uired the exercise of the plenary powers of congress to supply 
the patidn with the means of defending its existence, by a resort to a legallzed 
paper currency. 

29 



amount as to answer the imperative demands of the 
public exigencies. I t  should also provide against the dis- 
crediting, debasing, or the counterfeiting of the cur- 
rency, or with iliterfering in auy mariner with its 
authoritative value. Every civilized government llas 
forlnd it necessary to provide itself with such cur- 
rency, and to gnard against its debasement, and the 
~onnterfeit~ing thereof. The money thus created by 
the government, and liaving its authority as to the price 
at  which it shall pass, sta~nped upon it, becomes a legal 
tentlor in discliarge of all legal demands for value, 
uuiler sr~ch regnlations as the law-making power pre- 
scriber. Wh:~t shall be permitted to be offered or 
tendered in discharge of such obligations, depends upon 
the authority of positive law.' 

$j 407. Legal obligations are such as are created by 
law; and can only arise in accordance with the reqrxire- 
nlents of lam. When the law declares that contracts 
made for the loan of money reserving for its use an 
amount greater than seven per centum per mnum, are 
usurious mid void; no legal ohligation arises from the 
making of such contracts. When it tleclares that dl 
contxacts by which 011s man undertakes to answer for 
the debt, defanlt or miscimiage of auolher, to be valid 
and obligatory, shall be in writing aud be signed by the 
parties; a contract of that character by par01 merely, 
raises no legal obligation. And thns with every con- 
dition which the law-making power sees fit to impose. 
Iuasmuch as the obligation is created by law, it can 
also be discharged by lam ; that is, it can be discharged 
in any manner prescribed by law. For it is a principle 
of general application, that the power which can create 
an obligation can likewise discharge it. B n  obligation 
which can be enforced by law is called a perfect obliga- 
tion. Therefore, all perfect obligations are such as 
the government undertakes to enforce. But it is in the 
pleasure of the sovereignty to determine what shall be 
essential to a perfect obligation, and upon what con- 
ditions that obligation may continue, and by what 

I "But on the great question whether the government can make this money 
-treasury notes-legal tende; the court will not fail to observe that the very 
term. legal tender' inlports tdat the subject is  one by the common under- 
standing' of mandind, belongino. i n  every soverei&ty, to the law-makin 
power. I t  has heen recognized Zs such i n  every civilized nation. Gold a n 8  
silver have been a legal tender with us. Not so i n  Great Britain. There, 
except for small sum?, i t  is gold, or the notes of the Bznk of Enqland. Not so in  
France. There i t  is silver coin and gouernmmt paper." ( R ~ m w k s  of Hon. JOHN 
K. PORTER in  the case of The Metropolitan Bnnk et al., v. Vun D( ke, fluperinlend- 
ent of the Bank Depnrtment of the Stale of iVew York, before the doort of Appeals 
June, 1863.) 
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means is may be discharged. Hence arises the author- 
ity of goverument to provide by law that a certain class 
of contracts shall not be deemed legally obligatory; 
to provide how contracts shall be executed to become 
obligatory; to provide how they shall be esta1)lished iu 
court to be eutitled to jntlicial recognition ; to tleter- 
mine by what rules they shall be construed, and their 
purpose be ascertained; and to p~,ovide by bankrupt 
aud insolvent lams, or by limitations. or otherwise, how 
they may be discharged. I t  is said, th:tt nlen may 
make in respect to their own.  what coutracts they 
please, so long as they do not iuterfere wit11 the rights 
of other parties. That may be true ; ant1 they may do 
'as they please about fulfilliug them, nuless they comply 
with the requirements of the l a~v  in the nlakiug of them. 
I t  is to be remembered that individnals do not make 
the law, and cannot create the terms of legal obligation. 
The public authority-the lam-making power-creates 
the conditions, and leaves each ~neniber to act his own 
pleasure in assuming contract obligations. But it will 
undertake to enforce no obligations not created by law. 
The authority to deterwine what shall amount to a legal 
obligation, ilivolvos the power to determine by what 
means that obligation may be discharged. Every gov- 
ernment exercising the powers of sovereignty, unless 
restrained in that particular respect, has authority to 
provide for a legal tender of performance which, if 
rejected, discharges the obligation. That tender may 
be money, labor, chattels, or any thing the sovereignty 
sees fit to prescribe. 

5 408. The power to coin money, and to establish the 
valtxe thereof, beiug exclusive in congress, as the national 
legislature, i t  has been doubted by eminent statesmen 
whether the states can authorize the issuing of bank 
paper to be circulated and used as cnrreucy. Mr. 
WEBSTER, in his speech on tlie Bank of the United 
States May 25 and 28,1832, reasoned thus: " The states 
cannot coin money. Can they, then, coin that which 
becomes the actual and the aln~ost universal substi- 
tute for money? Is  not, the right of issuing paper 
intended for circulation in the place, and as the repre- 
sentative of metallic currency, derived merely from the 
power of coiuing and regulating the metallic currency ? 
Conld congress, if it did not possess the power of coining 
nioney and regulating the value of foreign coins, create 
11, bank with power to circnlate bills ? I t  would be diffi- 
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cult to make it out. Where, then, do the states, to 
whom all control over the metallic currency is altogether 
prohibited, obtain this power? I t  is true that, in other 
coniitries, private bankers having no authority over the 
coin, issue notes for circulatiou. But this they do 
always with the consent of government, expressed or 
implied ; and government restrains and regulates all 
their operations at  its pleasure. I t  would be a startling 
proposition in any other part of the world, that the 
prerogative of coin in,^ money held by the government 
mas liable to be defeated, counteractetl or impeded by 
another prerogative, held ill othtx hands, of authorizing 
a paper circulation," &c. I t  is to be remembered that 
bank notes authorized by the states to be circulated by 
banking associations or companies, are not, and cannot 
be made, a legal tender for tlie discharge of legal obliga- 
tions ; for the states are prohibited by the constitution 
from makiug anything but gold and silver coin a tender 
in payment of debts. Bauk paper, therefore, is receiv- 
able, or not, at  the pleasnre of each rnember of society. 
But if he do consent to receive it as money, it sl~all 
have the effect of money to bind hiin ; or to clischarge 
legal obligatiolis to him, so far as they are created aud 
enforced by the state. This seems to be the extent of 
the authority required to permit private banking, and the 
issuing of bank notes to circulate as currency. Where 
the general government does not interfere to pre- 
vent the circulation of such paper as currency, it would 
seem that the states are transcending no authority 
on their part in authorizing such circulation, leaving 
each citizen to exercise his own pleasure in receiving 
and using the same. I t  may be a question of expe- 
diency-of econonly; but it would seem not to be a 
question of anthority. 

$ 409. Besides the power to coin money and regulate 
its value, congress has also the power to fix the standard 
of weights and measures. The whole clause together, 
gives to congress tlie power to determine the measure 
of all values, and of all quantities. This power is given 
to the general government for the sake of uniformity so 
essential to the convenience of commerce. The atten- 
tion of congress has frequently been calleil to this 
subject, but owing to the many difficulties attendant 
upon it, they have never fully exercised the power. 
JOHN QUINCY ADAMS, as secretary of state, made an 
able report upon the subject on the 22d of February, 



WEIGHTS AND MEASURES. 229 

1821, which was referred to a select committee. Among 
the recon~mendations of tlmt committee were the follow- 
ing : that the president should cause application to be 
made to the English government to allow models of the 
yard, the Winchester bushel, wine gallon and pound- 
avoirdupois- to be procured from its oEces ;- that the 
yard should be traced upon the rod of platina in the pos- 
session of the department of state, on which the French 
metre is traced;-that the models should be made with 
the utmost accuracy that the art and science of England 
can give, and if satisfactory to congress, should be 
declared the standard pd ,  bushel, liquid gallon and 
po~ulcl of the United States. The committee were of 
the opinion that; the standard of length and weight 
should be of platina ; because of its very extraordiriary 
properties ; its nnequaled specific gravity ; its iiifusi- 
bility, its durability, its power of resistance against all 
the ordinary agents of destruction and change.l The 
comtnittee concluded their report by recommending 
that the president of the United States be requested- 
if the consent of the government of Great Britain 
should be given- to cause to be traced on a rod of 
platina the yard of the year 1G01, which is kept in the 
British exchequer;-that he cause to be made of platiua 
a pound of the weight in value of the English avoirdu- 
pois pound ;-that he cause to be made of whatever 
material he shall deem best for standards of those meas- 
ures, a vessel of the same capacity as the standard 
Winchester bushel; and also a vessel of the same 
capacity as the standard wine gallon of England. They 
also reconlnleuded that the president be requested to 
cause to be made models of these weights and measures, 
tor distribution among the several states: but tthese 
recommendations seem never to have been carried into 
effect, and as yet each state exercises the authority of 
fixing its own standard of weights and measures. 

$ 410. Congress shall have power to provide for the 
punishment of counterfeiting the securities and current 
coin of the United States. Under this provision, con- 
gress has power to punish the act of counterfeiting 
and also the bringing of counterfeited coin into the 
country from foreign countries, and the passing and 
uttering of the same.3 The authority to punish for the 

1 Annals of Congress-First session XVIIth congress, vol. 2, p. 125L 
1 Id., 1253. 
1 UniLed N a t e s  v. Marigold, 9 How.. 560. 



230 GOVERNMENT. 

act of counterfeiting the coiu of the United States is 
exclusively in congress ; but the states may provide 
against the circulation of such coin witliiu their respec- 
tive jurisdictions, by penal enactments.' The right of 
the local government to punish for cheats and frauds 
practiced within their respective limits is unquestion- 
able, irrespective of the instrumentality by which it is 
done. The authority to punish the act of counterfeiting 
the coin of the United States, would seem to be inei- 
dent to t,he power of coining money a i d  regulating 
its value. There would be little practical value iu the 
exercise of the power to coin money and regulate its 
value, if the authority to protect the public against the 
frauds incident to counterfeiting such coin or money, 
was not also to attend the power. In truth, its value 
could not be regulated to ally practical purpose, while 
counterfeiting thereof should be permitted. Bu t  as the 
whole subject of currency is virtually committed to 
congress, to them properly belongs the power to pro- 
vide, by penalties, for the preservation of its character. 

$ 411. The principle uuderlyiug the distribution of 
powers between the general and state governments, 
determining what authority should be exercised by the 
one or by the other, or concurrently, is this: Those 
interests which mere common to the whole people as a 
nation, and in the provisions for which, all parts of 
the country were alike interested, were committed to the 
supervision and control of congress, as the representa- 
tive body of the nation, to be administered npon by all 
the people. Those which were local in their character, 
affecting only the local and domestic interests of each 
particular state, depending npou local circumstances 
and interests for the proper character of governmental 
administration, were left to be exercised by those whose 
interests were especially to be affected, and who knew 
best what should be the special adaptations of adminis- 
tration to those circumstances and interests. Those 
powers which might be exercised concurrently with 
safety to the local and general welfare, and withont 
conflict, were left to be concurrently exercised, until 
congress, as the representative body of the nation, 
should especially assume the exercise of such powers, 
when they would then be deemed to be exclusive in con- 
gress. Such are the general principles underlying the 
distribution of powers to be esercised by the general 

1 TOX v. Btate of Ohio, 5 How., 433; see also 14 id., 13. 
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and state governments. In  accordance with this rule, 
the common currency of the country, and the uniform- 
ity and stability of its value, are subjects in which all 
parts of the country are alike interested ; also the pun- 
ishments by which the counterfeiting of the coin and 
the discrediting of the currency thereby are to be yre- 
vented, me alike matters of i~nportance to all sections 
of the country. Bnt the possessing of counterfeited 
coin or currency with intent to pass the same ; or the 
uttering and passing the same upon citizens or inhabit- 
ants of the state, with intent to defraud them; is also 
an offense against the local and domestic welfare of the 
people; and is properly the subject of local inhibition 
and punishment. Keeping this rule in view, it is easy 
to determine what powers ought to be deemed exclusive 
in congress, and what may be safely treated as concur- 
rent with the states. 

8 412. As illustrative of this rule, the remarks of 
Justice DANIELS in the case of the Ujzite(Z States v. 
Murigold are pertinent. He  said the stress of the 
argninent in the case of Pox v. The State of Ohio was 
to shorn, that the right of the state to punish the cheat 
had not been taken away from her by the express terms, 
nor by m y  necessary in~plication, of the constitution. 
It  claimed for the,state neither the power to coin money, 
nor to regulate the value of coin, as established and 
regulated under the authority of congress. In  illustra- 
tion of this right in the state, and in order merely to 
show that it had not been taken from her, it was said 
that the punishment of such cheat did not fall within 
the express language of those clauses of the constitn- 
tion which gave to congress the right to coin money 
and regulate its value, or to provide for the punishment 
of counterfeiting the current coin. I t  was also said by 
this court, that the fact of passing or putting off a base 
coin did not fall within the language of those clauses 
of tho constitution, for this fact fabricated, altered or 
changed nothing, but left the coins, whether genuine 
or spurious, precisely as before. But this court have 
nowhere said that an offense cannot be committed 
against the coin or currency of the United States, 
or against that constitutional power which is exclu- 
sively authorized for public uses to create that currency, 
and which, for the same public uses and necessities, is 
authorized and bound to preserve it ; nor have they said 

1 9 HOW., 560. 2 6 id., 433. 



that the debasement of the coin ~vould not be as effect- 
ually accomplished, by introducing and throwirig into 
circulation a currency which mas spurious and simulated, 
as it would be by the actually rualting counterfeits- 
fabricating coin of inferior metal. On the contrary, me 
think that either of these proceedings would be equally 
in contravention of the right, and of the obligation per- 
taining to the government to coin money, aud to protect 
and preserve it a t  the regnlated or standard rate of 
value. With a view to avoiding conflict, this court, in 
the case of Pox v. Tke &ate of Ohio, have taken care 
to point out, that the same act might, as to its character 
and tendencies, and the consequences it involved, coil- 
stitute an offense against both the state and federal 
governments, and might dram to its commission the 
penalties denounced by either, as appropriate to its 
character in reference to each. We think this distinc- 
tion sound, as we hold to be the entire doctrines laid 
down in the case above mentioned, and urged them as 
being in no wise in conflict with the conclusion adopted 
in the present case.l 

5 413. " Congress shall have power to establish post- 
offices and post-roads." % There has been much contro- 
versy as to the extent of the powers granted by this 
clause of the constitution. One party contends that the 
power to establish post-offices and post-roads includes 
only the power to direct where post-oilices shall be kept, 
and on what roads the mails shall be carried;-that the 
power to establish post-roads is simply the power to 
designate what roads shall be mail roads, and to estab- 
lish the right of passage or way along them wheu so 
designated. President MONROE, in his message to con- 
gress of the 4th May, 1822, discussed this question a t  
length. He  contended for the strict construction of this 
power. His argument was, that the sense in which 
words are commonly used is that in which they are to 
be understood in all transactions between pnblic bodies 
and individuals ; -that the intention of the parties is 
to prevail; and that the way to ascertain that intention 
is to give to the terms used their ordinary import; that 
the import of the word establish, and tho extent of the 
grant which it controls, as understood by enlightened 
citizens, is satisfied by giving to congress the power to 
fix on the towns, court houses, and other places through- 
out our union, a t  which there should be post-offices; 

i 9 How., 560. 9 Art. 1, $8, ch. 7, Const. U. S. 
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the routes by which the mails should be carried from 
one post-office to another, so as to diffi~se intelligence 
as extensively, and make the institution as useful as 
possible ;-to fix the postage to be paid on every let- 
ter and packet thns carried, to support the establishment; 
and to protect the post-offices and mails from robbery, 
by punishing those who should commit the offense ; - 
that the use of an existing road by the stage, mail carrier 
or post boy in passiug over it as others do, is all that 
would be thought of, the jurisdiction and the soil 
remaining to the state, with a right iu the state, or 
those authorized by its legislature, to change the road 
a t  pleasure. The president further contended that the 
intention of the parties was also to be inferred from 
their action under the confederate government ; - that 
there was a grant of power for the same pnrpose, 
in these words : " The United States in congress assern- 
bled, shall have the sole and exclusive right and power 
of establishing and regulating post-ofices from one 
state to another thronghout the United States, and of 
exacting such postage on the papers passing through . 
the same, as may be requisite to defray the expenses 
of the said post-office ;" - that the word establish, was 
the ruling one in that instrument, and was there intended 
and understood to give the power simply and solely to 
fix where there should be post-offices ;-that post-offices 
mere mad? for the country, not the country for post- 
offices; - that they are the offspring of improvement, 
and never go before it;-that no example could be 
given of a post-office being established without a view 
to existing roads;-and that in no case prior to  the 
adoption of the constitution, had a single road been 
made for the sole purpose of accommodating a post- 
office ; - that in the grant of this power it was the 
intention to limit it to the same extent as had before 
been practiced ; - that these conclusions are further 
confirmed by the object of the grant, and the manner 
of its execution ; - the object was the transportation of 
the mails throughout the United States- the manner 
of executing it admitted of their being carried on horse- 
back as had often been done ; - that the object of the 
grant, and the means of executing it were so simple 
that it mould excite surprise if it should be thought 
proper to appoint cornmissioners to lay off the country 
on a great scheme of improvement, with the power to 
shorten distances, reduce heights, level mountains, and 
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pave snrfaces ; - that if the United States possessed the 
power contended for in the grant, they might, in adopt- 
ing the roads of the several states fbr the carriage of 
the mail, assume jurisdiction over them, and preclude 
a right to interfere with or alter them ; - they might 
establish tnrnpikes and esercise acts of sovereignty 
necessary to protect them from injury and defray the 
expense of repairing them ; - that in this way a large 

ortion of the territory of the state might be taken 
from it. ' 5 414. President MONROE, like others of that class, 

!who contend for a strict construction of the powers / granted to congress, argues upon the hypothesis that 

\ the people were parting with authority, by conferring 
power upon the general government ; that they were 

,nominating in the bond the precise amount of power 
: they were willing to surrender to the general govern- 
; ment, in consideration of the benefits the governrneut 

mas required to render in return; - that the nominations 
of the bond carried only " the pound of flesh," but not 
one drop of blood. Bnt such hypothesis is untrue. The 
people were proposing to surrender nothing ; they were 
jnstitutii~g a government by which to adniinister their 
own authority in matters pertaining to the security and 
, welfare of the nation. The government they mere insti- 

uting was their own; the congress they were empomer- 
ng to  act mas their own. I t  was to be a congress of 
heir own chosen men ; selected from among themselves 
o administer for their benefit. The institution of the 

general government mas simply an act of the nation 
providing the instrumentality by which they, as a 
nation, could realize the benefits of nationality; and 
what is termed the " enumerated powers," in the cmsti- 
tution, is rather an  enumeration of subjects over which 
the government is to  exercise jurisdiction with the ple- 
nary powers of the nation in respect thereto. Thus 
congress- the national legislature-has power to estab- 
lish post-offices and post-roads-by which is plainly 
meant, the subject of post-offkes and post-roads, is com- 
mitted to the jurisdiction of the general government ; 
to be administered upon by the nation; and congress 
has power to make all laws necessary and proper for 
such purpose. The terms, congress shall have power to 
regulate commerce with foreign nations; :ind among 
the several states; - to establish an uniform rule of 
naturalization-and uniform laws ou the subject of bank- 
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mptcies-to coin money, regulate its value, and the 
value of foreign coin - to establish post-ofices and 
post-roads, &c., simply mean, in effect, that these sub- 
jects are committed to the jnrisdiction of the general 
government to be administered upon by the nation. 
There is, then, no foundation for claiming a strict con- 
struction of these powers; on the contrary, the spirit 
and reason of the instrument demand that the general 
government shall exercise, to the fullest extent, the 
authority of the nation, over these subjects, whenever 
the safety and welfare of the nation demand it. There 
is also the further idea, of antagonism between state 
and national interests. "In this way," says President 
MONROE, " a large portion of the territory of every state 
may be taken from it." He seems to have overlooked the 
fact that the citizens of the states and of the nation are 
identical. That the establishment of these post-offices 
and post-roads is for the benefit of these citizens, and 
are to be established by themselves, for their own 
convenience. That the congress thus en~powered is 
composed of their own chosen representatives, renewed 
every two years ;-that the nation instituting the gov- 
ernment and committing to its jurisdiction these sub- 
jects, was thereby providing for the administration of 
this government, and the exercise of these powers by 
themselves ; -that they are as potentially present in  
the adnzinistrrction, as they were i n  the institution of thy 
general government. That the idea of delegating, 
powers in the sense of parting with power i 
and has ariseu from the dangerous theory 
sovereignty in the states, as essential e 
national existence and authority. 

$j 415. When it is considered that, by the terms of thd 
grant, the whole suhject of establishing post-ofices and 
post-roads is committed to the general government to 
be provided for by the legislation of congress, i t  will be 
perceived that the questions discussed are questions of 
express powers, not of inzylied ones. The express provi- 
sions on this subject read thus: Congress shall have 
power to establish post-ofices and post-roads; and to 
make all laws necessary and proper for carrying into 
execution such pomer. Everything legitimately con- 
nected with the subject of establishing post-o%ces and 
post-roads, and extending the benefits thereof to the 
people of the United States, are subjects within the con- 
trol of congress under the express powers of the grant. 
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Says President MONROE in his message above quoted, 
"whatever is absolutely necessary to the accomplish- 
ment of the object of the grant, though not specified, 
may fairly be considered as iacluded. What, then, is 
the true meaning of the words, " to establish post-offices 
and post-roads " ? The generally received meaning of 
the word " to establish " is, to settle firmly, to confirm, 
to fix, to found, to build firmly, to erect permanently. 
Thus, treaties speak of establishing regulations of trade 
laws speak of establishing navy hospitals, where land is 
to be purchased, work to be done, arid buildings to be 
erected ; of establishing trading houses with the Indians, 
where houses are to be erected ; congress is to estakdish 
uniform rules of natnralization, and uniform laws on the 
subject of bankruptcies. The constitution always uses 
the word " to establish" in its general sense ; thus the 
constitution was ordained and estcxblislt ed by the people 
of the United States, for the purpose, among other things, 
of establislting justice : Congress is authorized to establish 
courts of inferior jurisdiction. I t  is plain that the term 
is used in the sense of forming, creating and regulating 
that to which it is applied. Thus in establishing a uni- 
form rule of bankruptcies, and laws of naturalization, it 
is expected that congress will form, enact, make and 
construct laws on these subjects ; and as the judicial 
power of the United States is to be vested in one 
supreme court and such inferior courts as congress may 
from time to time establish, it is expected that congress 
will exercise this power in creating and organizing such 
courts. 

5 416. The only questions to be discussed are, had 
the people, as a sovereign and independent nation, 
authority to establish post-offices and post-roads 'l Had 
they the same absolute and unqualified sovereignty over 
all matters of internal administration, as other sovereign 
and iudependent nations? Had they, as a nation, 
authority to institute a general or national governuwnt, 
and to assign to its j~lriscliction such subjects of general 
administration as they saw fit; and to confer upon the 
several departments thereof, authority to exercise all 
their powers as a nation, in administering upon those 
subjects? Did the nation, in the institution of the 
general government, provide for their own con tin~ial and 
potential presence in the administration of the same? 
Did the people, in the institution of the general govern- 
ment, provide for surrendering to any one, their author- 
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ity ? or did they not rather provide for the means, and 
establish the manner in which they could administer 
their own authority ? Did the nation intend to deprive 
themselves of the power to administer fully in respect to 
every subject assigned to their general jurisdiction ; and 
thus tie the hands of the nation lest they should abuse 
their own authority ? Or (lid they not rather intend to 
provide for the full administration of all powers through 
the instrumentality of the general and state govern- 
ments, giving to each plenary powers over every subject 
falling within its jrlrisdiction? The doctrine of derivative 
authority as applied to the Anmican nation, is an inver- 
sion of the trnth; and can result in nothing but constant 
error and antagonism. I t  is the Cyclopean monster of 
modern times : -the " rnonstrzm horrelzdunz, irzforme, 
ingens, cui lumen acleny tunz." 

$ 417. Congress has pomer " to promote the progress 
of science ancl useful arts, by securing for limited times, 
to authors and inventors;the exclusire right to their 
respective writings and discoveries." l This power is 
corrfined to authors al~tl inventors, ancl cannot be 
extended to t h e  who merely introduce a new improve- 
ment from abroad. This power is necessarily exclusive 
in congress, because the objects sought to be secured, 
cannot be obtained, if the several states are allowed to 
exercise authority upon the subject. The writings, inven- 
tions and discoveries belong naturally to the authors and 
inventors thereof, as being the products of their labor 
and skill; and it is but just that they should be secured 
in the beneficial enjoyment of the commercial value of 
such labor for a limited period. 

$j 418. The authority of congress to constitute tribu- 
nals inferior to the supreme court, will more properly 
come under consideration in a snhsequont chapter, when 
the subject of the national judiciary, as provided for 
by the first section of the third article of the; constitu- 
tion is considered. The judicial power of the general 
government is vested by the constitution in one supreme 
court, ancl in such inferior courts as congress from time 
to time shall ordain and establish. This subject mill be 
fully considered in its order. 

$j 419. Congress also has power to define and punish 
piracies, and felonies committed on the high seas ; and 
offenses against the law of natiom2 By this provision 

1 Constitution U. S., Art. 1, 8, el. 8. 
2 Art. 1, $8 ,  cl. 10, Const. U. A. 
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of the constitution, the subject of defining and punish- 
ing piracies, is committed to congress, without any 
limitation. It; has the entire power of the natiou in 
that respect, inasmuch as it c:m declare by law, what 
shall constitute piracy, and how the sanze sl~all be pun- 
ished. Under the confederacy the congress had the 
exclusive power to appoiut courts for the trial of pira- 
cies and Monies committed upon the high seas,' but 
they were not expressly authorized to define what 
constituted piracy, or to decIare what should be its 
punishment ; althongh congress did denounce the pun- 
ishment of death as the penalty for the common law 
offense, known as piracy.2 But every nation has 
authority to define what shall constitute a crime against 
society, anti how such crime shall be punished. Piracy 
is a crime against the uuiversnl law of nations, as well 
as against the lam of auy particular society or nation. 
for e pirate is deemed an  eneiny of the human race. At 
common law, piracy consisted in committing robbery 
on the high seas. By t l ~ e  act of May 15,1820, congress 
provided that any person who shall be guilty of robbery 
iu or upon any ship or vessel, or upon any of the ship's 
company of any ship or vessel, or the lading thereof, 
upon the high seas, or in any open roadstead, or in any 
haven or harbor, basin or bay, or in any river where the 
tide ebbs and flows, shall be guilty of piracy, and upon 
conviction be punished wi th death. I t  also provides 
that any persons engaged in a piratical cruise or enter- 
prise, or being of the crew or ship's company of any 
such enterprise, who shdl  land therefrom upon shore 
and commit robbery, shall be adjudged a pirate. I t  
further provides that any citizen of the United States 
who shall. upon any foreign shore, decoy or seize 
negroes with intent to make them slaves, shall be 
deemed guilty of p i r a c ~ . ~  

$ 420. According to the law of nations, piracy is 
incurred by depredations upon the high seas, or irear 
the sea, without authority from any prince or state. 
" I t  is piracy not only when a man robs without any 
com~nissioil at all, but when, having a commission, he 
despoils those whom he is not warranted to figl~t or 
meddle with; such as are d e  ligeantia vel anticitin of that 

1 Art  Confed Art  9 
2 ordinance  d j  Ap;il'5 1781 7 Jour  Congress p. 76. 
3 See also I n  Digest 6 1 h  156 1f0 171. 11 w h e a t .  89. United males v Palmer 

3 id. 310, 326; a% ~nitdd$iates( v. hi&ock:5 id., 144,149; ' ~ a m e  v. ~ ' w l o n ~ ,  id., 152: 
184, 192; &me v. Holmes, ld., 412, 416. 
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prince or state which hath given him his commission." ' 
Thus, if a man having the commission of letters of 
reprisal against the Spaniards, commits, intentionally, 
depredations against the French or any otller people, 
the guilt of piracy is inci~rred.~ But if these violations 
of l~roperty be perpetrated by any national authority, 
they are the conmencement of zl pnblic war; if with- 
out that sanction, they are piracy. Such mere the 
sentil~ents and practice of antiquity, and the; same 
distinctions are observed in modern Europe. Of this 
type or character were deemed the people of Algiers, 
Tunis, and the other maritime states of Africa. They 
have a fixed domain, public revenue, and form of gov- 
ernment, and are treated with as nations by the Euro- 
pean states. The Europeans, therefore, do not treat 
them as pirates; but sometimes carry on war, some- 
times treat for peace, with them as with other nations. 
For these reasons, when s Bristol merchant ship, in the 
reign of Cl~arles IT, was taken by the Algerines, and 
was afterward driven on tho coast of Ireland, with some 
Turks ant1 renegades on board, Sir Leoline Jenkins, 
jndge of the ad~~liralty, certified to the king that in his 
opinion, the native born Moors and Turks fouud on 
board were to have the privileges of enemies in open 
war, because the goven~ment of Algiers had been 
acknowledged by several treaties ; by the establishment 
of trade, and by the residence of consuls, by England 
and other  state^.^ 

$ 421. By the lam of nations, as nnderstood in Eng- 
land and some other European countries, it is held that 
piracy cannot be committed by the subjects of states at 
enmity ;-that the subjects of either state may seize 
and capture the enemy's ships and goods in time of 
open hostilities without the sanction of special commis- 
sion ;-that when there is a pr-tblic demonstration of 
mar, that may be taken not o n l ~  to authorize but eveu 
to en-join seizures of the enemy's vessels and goods ; - 
that the solemnity of a' commission may be omitted as 
unnecessary, as the intention of the supreme power is 
manifested as plainly by actions as it conld be by words, 
provided s~ich actions be nneqnivocal, and there be no 
doubts as to a subsisting war.4 But VATTEL is of a 
different opinion. He thinks that those who, without 

1 Sir Leoline Jenkins, vol. 1, xciv; 2 Wooddeson's Law of Eng., $34, p. 422. 
1 Wooddeson supra. 
a Letter 11th beb lfi79,1680; 2 Sir L. Jenk., 791; 2 Wooddeson, 2 34, p. 423, 424. 
4 [Jee 2 ~ o o d d e s & ,  8 34, p. 4.32. 
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commission even in a time of open mar, commit 
violence or depredation on the adverse state, are to be 
treated as robbers and banditti. There are reasons why 
the doctrine as stated by VATTEL sl~onld be maintained; 
otherwise the prey upou the corn~~lerce of the adverse 
state, may be carried on by the worst class of subjects, 
with a piratical and felonjous intention, denioralizing 
those who engage in it, aud ultimately converting them 
to pirates and felons. Although England does not 
denounce such nncommissioned acts as piracy, never- 
theless she does not encourage them. Prizes taken by 
such non-co~nmissioned privateers, do not inure to their 
benefit, but go to the admiralty throt~gh the crown.' 

$j 422. As pirates are reputed to he out of the protec- 
tion of all lam and a11 privilege-as being enemies of 
the race, they may be tried iu rtny col~ntrp or jurisdic- 
tion where they are taken ; " e l m ,  qui sine legitimo 
pr i~tc ip is  manclato hostile quid moliretur, r)zt)tire posse a 
q~tocttnqtle principe, i n  c u j u  potestntam .fuzsset reductzu." 
Thus the captain of a B'rencll n~erchant ship having 
put into port iu Ireland was accr~sed by his crew of 
robberies on the seas. He fled, :inti his ship and goods 
were confiscated as having belonged to pirates. The 
French embassador presented mumorials requiring the 
cause to be reluanded to the appropriate jndgo, as 
he claimed, in France. Bnt the king and his council 
adjudged that he mas sufficiently founded in point of 
jurisdiction to confiscate the ship and goods, and also 
to try the captain capitally had he been taken, the 
matter of renvoy being a thing quite disused among 
pri11ces.l Such are some of the general principles of 
the law of nations on the subject of piracies. But tho 
particular lam of each sovereignty may change or 
modify these general principles as applicable to their 
own citizens or subjects within their own particular 
jurisdiction ; and all the authority which any nation 
possesses on this subject is committed to the exercise of 
congress by the prorisions of the const,itution of the 
United States.' 

$j 423. If congress had not attempted to defiue whati 
acts mould constitute piracy, but had simply provided 
for the puuishment of the same, the colnmon lam defi- 
nition of the crime mould have been snficient for 
determining what constituted it. The term piracy, as 

1 2 Wooddeson 6 34 p. 432. 
8 2 Sir L. ~ e n k h s ,  f14; 2 Wooddeson, supra. z Art. 1, g 8, cl. 10. 
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the technical name of a crime, was well naderstood by 
those who framed and adopted the constitution; and 
the definition of the crime wonld have been found in the 
term used. Thus, ' ; t l ~ e  offense of piracy, by common 
law, consists in committing those acts of robbery and 
depredation upon the high seas, which, if committed 
upon land, would have amounted to felony there."l 
But i t  was deemed best to commit to congress the 
power to determine what other acts or depredations 
committed upon the high seas should be cousidered 
piracies, so that the nation, through congress, could 
exercise the sovereign authority of other uations upon 
that subject. 

5 424. But congress has power also to define and 
punish felonies, and offenses against the law of nations. 
At common law, that crinie was tiee~ned a felony which 
occasioned a total forfeiture of either Iancls or goods, or 
both ; and to which, capital or other punishment might 
be superadded, according to the degree of guilt.2 Capi- 
tal punishment does not necessarily enter into the 
definition of felony, altl~ough the idea of felony is so 
generally connected mith that of capital punishment 
that i t  is clifficnlt to separate them. Hence, where the 
English statute rnade a uew offense felony, the law 
implied that it was to  be punished mith death, a s  well 
as with forfeiture, uuless the offender was entitled, ou 
prayer therefor, to benefit of clergy. But w h a t e ~ ~ e r  
may be the con~n~oi l  law definition of a felony, or what- 
ever may be the punishment annexed to  the offense, the 
whole subject is committed to the discretion of con- 
gress, which can both define the crime, and affix the 
penalty thereto. This provision of the constitution 
clearly commits to the jnrisdiction of the general gov- 
ernment the subject of offmses committed on the high 
seas. The tern1 high seas embraces not only the waters 
of the ocean a t  large, but also the waters along the 
coast below low-water mark; and also the waters wlthin 
the local jurisdictions of the several states lying along 
the coast between high and low-water mark, a s  well 
as below. The qnestion of high and low-water mark as  
affecting the jnrisdiction of the general government, is 
applicable only t o  that part of the ocean which mashes 
t'he shores of foreign co~nt r i es .~  

1 2 East P. C., 796; 1 ~ u s i e l l  on Crimes, p. 100 and notes; 1 Hawk. P. C., ch. 
n, g 4 -  4 BI. Corn., 72. 

9 4 $1. Corn 95. see also 1 Hawk ch 25: 1 Russell on Crimes, 42. 
3 4 B1. corn'' 93: 1 Russell on ~ri&es'42 
4 Rawle on'bodst., oh. 9, p. 107; 1 ~&t;s Corn., 312; 5 Mason R., 290. 
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$j 425. Congress has power also to define and punish 
offenses against the law of nations. Nations are inde- 
pendent sovereignties, having absolute jurisdiction in 
all lnatters over the individual members thereof; there- 
fore one nation cannot lawfdly exercise its powers 
within the jurisdiction of another, to punish those who 
offend against it or its subjects. But justice, which is 
the basis of all society, and the sure bond of all iuter- 
course between nations, requires that the rights of 
society, aud of the individual members thereof, should 
be respected; and that every one should be secure in 
the enjoynieut of that wliich is his own, against the 
encroachments of the subjects of other jurisdictions, as 
well as against those of his fellow snbjects. The obli- 
gation imposed upon all men to be just, has its basis iu 
the law of nature; and may be taken as true, withont 
argument. A11 nations are therefore uuder obligations 
to cultivate justice to\vard each other, and carefrilly to 
abstain from anything which may violate it. From this 
obligation wl~ich nature imposes on nations, as well as 
from the obligation which each nation owes to lierself, 
results the authority of every state to defend her rights 
aud the rights of each and all of her subjects; for in 
opposing the iufliction of wrong either upon herself or 
upon her subjects or citizens, she ouly acts according 
to her imperative duty ; and t l w e i ~ z  consists 7~er rig7tt. 
For i t  would be in vain for nature to prescribe to 
nations, as well as to individnals, the caxe of self- 
preservation, and of advancing their own perfection 
and happiness, unless she also gave them the right to 
preserve themselves from everything which i~ ig l i t  render 
this care ineffectual. Man has a natural right to every- 
thing which nature has made esseutial to his perfection, 
and necessary to the discharge of his duties.' There- 
fore every nation, as well as ever3 individual, has a 
right to prevent others from obstructing its own self 
preservation, perfection and happiness; that is, every 
nation has a perfect right to protect itself from all 
iujnries. From hence it follo~vs, that private persons who 
are members of national societies, are under the same 
iiatural obligations to respect and observe the rights of 
other natioual societies, and of a11 the members thereof, 
wliich obligation is perfect aiid should be enforced. 
Therefore, whoever offeuds a state. injures its rights, 
disturbs its tranquillity, or does anything wrongfixlly to 

1 See Vattel, pp. 131, 155,160, being @ 40, 50,03,61. 
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ibs prejudice, exposes himself to just punishment ; and 
there should be no authority to interpose ally barrier 
between such offense and the punishment it deserves. 
A nation should not permit one of its members to com- 
mit such a wrong upon a neighboring nation, or upon 
any of its members, with ililpunity. Its dnty to itself, 
to its subjects, and to the family of nations, requires 
that it should provide by lam for punishing all such 
offenders according to the nature of the oft'ense com- 
mitted. And a nation which neglects to keep its citizens 
or subjects within the rules of justice and pence, but 
suffers them to injnre other nations, either in body or in 
its members, is guilty of a wrong for which she may 
justly be held responsible, as though the wrong were 
committed by herself. Therefore, it was proper and 
just that the power to define and prwish offenses 
agair~st the law of nations should be conferred upon 
congress ; and that thris the dnty of maintaiui~ig good 
neighborhood with other i~ations should be imposed 
npon the general government. Under this grant, con- 
gress has all the authority of the nation upon that 
subject ; and can pass any lams necessary and proper 
to secure, 011 the part of citizens, fidelity to the rights 
of mankind. 

$j 426. This daty of nations in respect to each other, 
arises out of the obligations imposed by the law of 
necessity. If one nation permit its subjects to prey 
upon the subjects of a neighboring nation, then the 
subjects of the neighboring nation mill be led to retali- 
ate by inflicting the like or worse injuries upon the sub- 
jects of the offending nation ; and in this way the friendly 
intercourse which nature bas established between all 
men as a necessity and duty, would be interrupted ; and 
discord, strife and plunder would take its place. Where 
the offenders are arrested within the jurisdiction of the 
goverufnent whose sob,jects have been injured, they 
may be made to atone for their crimes; but if they have 
escaped again within the jurisdiction of their own 
nation, they can be reached only through their own gov- 
ernment. I n  such case the offended nation should 
apply to such government to have justice clone in the 
premises ; and the government so applied to, is in duty 
bound to compel the transgressor to make reparation ; 
or to iuflict upon him such punishment as the nature of 
his offense requires ; or to deliver him in to the hands 
of the offended authority to be dealt with according 
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to  the laws of the country mhich he has oft'ended. If  
the nation thus applied to refuse either to  punish the 
oft'euder, or to deliver him into the hands of the offended 
nation, she adopts and ratifies the offense, and it then 
becomes a matter of public concern ; and i t  may become 
a just cause of war between the two nations. I t  is the 
imperative duty of every nation to demaad and require, 
by all its power, the doing of exact jnstice in such case, 
a t  whatfever cost; for it should be the settled law of 
nations that no public authority shall screen an offender 
from the punishment due to his crimes, without being 
held to answer for such an offense. 

CHAPTER XIII.  

WAR POWEItS OF THE GEXBRAL GOVERNMENT. 

5 427. CONGI~ESS shall have power to declare war, 
grant letters of marque and reprisal, and make rules 
concerning captures on land and water; to raise anti sup- 
port armies ; to provide ant1 maintain a navy ; to make 
rules for the government ant1 regulation of the land and 
naval forces ; to provide for calling forth the militia, to 
execute the laws of tlle union ; to suppress insurrection 
and repel invasion; to provide for organizing, arm- 
ing and disciplining the militia, and for governing soch 
part of them as may be in the service of the'Vnited 
States; and to  make all laws which shall be necessary 

a and proper for carrying into execution the foregoing 
powers. By these provisions of the constitution con- 
gress is intrusted with the exercise of all the authority 
and powers in this respect of the nation. The war 
powers necessarily embrace all the powers of the nation, 
over the persons and property of every citizen or sub- 
ject thereof; and congress can by lam hold the citizens 
to the strictest obedience. So great is the exigencg of 
a public mar, that  the body intrusted with the defense 
of the nation and the vindication of its rights, has 
unlimited discretion in the exercise of the war powers. 
A public war is that  which takes place between llations 
or sovereigns, and is carried on in the name of the 
public power, and by its authority. Such mars are 
either offensive or defensive. That power which is fore- 
most in taking up arms, and attacking a nation mhich 
before lived in peace with it, wages an offensive war ; 
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the one wlio takes up arms to repel the attack merely, 
carries on a, defensive mar. An offensive mar is carried 
on to enforce some claim ; to villdicate some right ; to 
punish fbr some injury inflicted ; or to prevent some 
threatened danger. The authority to involve tlie nation 
in mar must proceed from the sovereignty ;-from that 
authority which holds in its keeping, the lives, the lib- 
erty and the property of every member of the national 
family. Therefore, the right to declare mar should be 
intrustetl to that department of the government in which 
the nation is immediately and potentially present ; and 
can, by its presence, exercise that unlimited discretion 
so necessary to be exercised in the midst of a great 
public war, involving the safety, and perhaps existence 
of the nation. In  democratic or republican govern- 
ments, this sovereignty is in the people. The authority 
to declare war, and provide all necessary means for 
prosecnting it, should then be confided to the lam- 
mdcing power; because in that department the nation 
is fully represented. For this reason the full power of 
the nation upon the subject of declaring and prose- 
cnting war, is by the constitntion committed to congress, 
to be exercised by the nation itself, according to its own 
discretion, and for its own safety and welfare. 

$j 4%. The authority to be exercised by congress in 
declaring war between the United States and any other 
power, is as unlimited as the authority of any soverei~n 
or sovereignty; and, therefore, it can be exercised in 
the same manner, for the same causes, and subject to the 
same responsibilities, as when exercised by any sov- 
ereign or sovereignty. The American nation being 
sovereign in its national authority, has committed that 
authority to be exercised by the general government 
through congress, in which it is to be immediately pres- 
ent through its chosen representatives, to exercise such 
powers as it deems necessary, both to declare mar and 
to provitle the means for conducting it to a successful 
issue. Congress, then, has the sole discretion to deter- 
mine for what causes war shall be declared. The moral 
right to make war belongs to the nation as the only 
remedy against injustice ; and should never be exer- 
cised except in cases of imperative necessity. Says 
VATTEL :' This remedy is so dreadful in its effects, so 
destructive to mankind, so grievous even to the party 
who has recourse to it, that unquestionably the lam of 

1 B. iii, ch. 4, $51. 
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nature allows of it only in the last extremity ;-that is 
to say, when every other expedient proves iueflectual 
for the maintenance of ,justice. The declaration of mar 
usually precedes, by a limited time, the commencement 
of actual hostilities. I t  is due to justice and humanity, 
that notice of a belligerent determination should be 
given, that the private subjects of each sovereignty 
may adjust their business relations and prepare for the 
condition of war which is about to be thrust upon them. 
The declaration of war being necessary to terminate 
the differences between nations without the effusion of 
blood by an appeal to the grave considerations incident 
to a state of war, it should, at  the tinie of its anuouuce- . 
ment set forth the reasons which impel to such an 
alternative. And such is the present practice of all 
civilized nations. Aud if the offending party offers 
equitable conditions of peace, which are made avail- 
able by proper security, then the right of making war 
would, by the lam of nations, cease.' 

5 429. The power to declare war may be exercised by 
authorizing general hostilities ; or by authorizing only 
partial hostilities. When, by an act of congress, war 
between the United States and a foreign power is 
declared to exist, then general hostilities are authorized; 
as by the act of 1812,2 congress enacted, " that war be 
and hereby is declared to exist between the united king- 
dom of Great Britain and Ireland and the dependencies 
thereof, and the United States of America and their 
territories." But in 1798 there was a qualified but pub- 
lic war, carried on by the United States against Prance, 
upon the high seas only. I t  was qualified, because it 
was confined to the high seas ; but public, nevertheless, 
because the whole nation was engaged in it. I t  was 
founded 011 hostile measures authorized by congress 
against France, because of her unjust aggressions upon 
the commerce of the United States. I t  was carried on 
without any other declaration of war.3 

$j 430. As a war cannot be carried on without soldiers, 
it follows that the authority to declare and make war, 
involves the power of levying the necessary troops. 
This power is expressly provided for in the constitution, 
so as to leave no question as to the plenary authority of 
congress over the whole subject of declaring, making 

1 Vattel D. iii. ch. 4,3 54. 
3 Ch. 102 
3 See Rawle on Constitution, ch. 9, pp. 105, 100; 4 Ddl., 37; Story's Corn. on Const., 2 1174. 
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and carrring forward war. The authority to levy troops 
belongs to sovereignty, and cannot be illtrusted to sub- 
ordinate authority. But the authority to levy troops 
places every citizeri under the directiou of congress, or 
of those to whom congress shall intrust the exercise of 
this authority. Congress can say how mauy troops 
shall be raised ; for how long a time ; who shall be snb- 
ject to be drafted ; what shall be their compensation ; 
in what branch of the service they shall be placed ; 
where they shall serve ; by what regulations they shall 
be governed ; to what authority they shall be amena- 
ble ;-in short, in this respect the authority of congress 
over the persons of citizens is absolute to command, 
requiring implicit obedience. In  former times in the 
smaller states, immediately on the declaration of war, 
every marl became a soldier; all took up arms and 
engaged in war. But in modern times, armies are com- 
posed of picked men, leaving the remainder to pursue 
their usnal avocations. In  monarchical countries, stand- 
in5 armies-regular troops-are relied upon as consti- 
tntlng the necessary fbrce.' Bat in the United States, 
able-bodied male citizens between certain ages, consti- 
tnte the class from which the great bulk of the national 
arniy is to be taken. But congress has unlimited author- 
ity to eularge the class indefinitely, and cause i t  to 
embrace as large a proportion of the citizens as it 
deem proper. 

$ 431. The power to declare and make war and to 
levy troops, also implies the power to command the 
means by which to arm, equip and sustain them in 
the service of the nation. This places a t  the disposal 
of the governnlent so much of the property of the 
nation or of the members thereof as is deemed neces- 
sary for that purpose. Congress can provide those 
means by borrowing money on the credit of the Uni- 
ted States; or by laying and collecting taxes, dnties, 
imposts and excises; or it can create a currency on the 
credit of the nation, and provide for its solvency; or 
for its circulation by making it to possess the authority 
of money in payment of debts, and the discharge of 
legal obligations. These powers are incident to that 
sovereipity which can declare and make mar, and 
iunpose its authority llpon the persons and property of 
the intlividrlal inembers of the nation. The authority 
that can create the emergency of war ;-that can put 

I Vattel, b. iii, g 7, 8,9. 
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its hand upon the citizen and make him a soldier;- 
that can take him from the civil, and put him uuder 
martial jurisdiction ;- t,hat can take his property by 
taxation, by duties, by imposts, and by excises, or 
by force if need be, and apply i t  to the use of the 
nation, must, in such respect, be sovereign to command 
whatever is required by the exigencies of war. 

$ 432. The authority of congress to issue. treasury 
notes, and to make them a legal tender in payment of 
debts, for the purpose of supplying the means for carry- 
ing on war, has been gravely called in question. That 
all the war powers of a sovereign nation are coniniitted 
to the discretion of congress, to be exercised as the 
exigencies of mar shall require, is not debatable. The 
constitution has expressly provided that congress shall 
exercise all powers necessary and proper for carrying 
into execution the war powers of the nation ; and has 
thereby conferred upon congress the full discretion of 
sovereignty itself. What powers are necessary and 
proper, cougress alone can decide. Everything involved 
in the issue of treasury notes, and in the authority to 
make them a legal tender, is committed to the discretion 
of congress. Under the exigencies of war, congress 
can take the private property of every citizen and 
nppropriate it to the defense of the nation. I t  can levy 
its exactions, if need be, to the last dollar, and can 
legally require the levy to be paid. There is no species 
of property within the limits of the nation which it 
cannot reach. In  tlie exercise of the sovereign author- 
ity of the nation, it can convert every citizen to a 
soldier, and compel hi111 to be obedient to military 
authority. I t  can create, and it can discharge, legal 
obligations when necessary and proper to the execution 
of its powers. I t  can borrow money on the credit of 
the Uuited States; it can coin money by stampiug the 
authority of the nation upon what substance it pleases, 
and can determine the value or price at  which it shall 
be taken; it can exercise all the authority of the nation, 
i11 this respect, for i t  is the nation itself exercising its 
own authority in the only may possible. The act of 
issuing the promises of the government, and requiring 
them to be received and treated as money by those 
whose persons and property are subject to the authority 
issuing them, seems to be no very great stretch of 
authority on the part of congress ; no very violent exer- 
cise of the discretion committed to it. I n  the midst of 
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a mar requiring the expenditure of $800,000,000 a year 
to save the life of the nation; with a gold and silver 
currency not atleqnate to one-fourth of such expendi- 
ture; with no alternative left bnt to create a currency 
upon the credit of the nation adequate to the emer- 
gency; it would seem to be trifling with the subject to 
deny to congress the authority to make that currency 
legtdly current, by requiring it to be received as pay- 
ment or in discharge of legal obligations. I t  was the 
nation's curreucy; created and issued as a necessary 
and proper menus to save the nation's life ; why, then, 
should it not be recei~ed by the nation upon its own 
credit, in discharge of its own obligations? 

$j 433. The United States as a nation is sovereign and 
independent ; and as such, has all the authority incident 
to such sovereignty. As a nation, she is liable to be 
involved in mar with other nations ; and to be required 
to exercise all her authority and power in conducting 
such mar to a successful issue. By the constitution, the 
people provide that the mar powers of the nation shall 
be exercised by the general government alone ; -that 
the several states shall have no authority to enter into 
any treaty or alliance, or to grant letters of marque or 
reprisal ;-that they shall keep no troops or ships of 
war in time of peace; and shall not engage in war 
unless actually invaded, or in such imuiiuent danger as 
to admit of no delay.' Thus, the people of the United 
States have provided for the exercise of the mar powers 
of the nation, only through the general government. 
But it mill not be denied that the people as a nation, 
contemplated the possihle exigency of war; and, con- 
sequently, the possible occasion for tlsing a11 the powers 
of a sovereign nation in prosecuting the saine. In 
assuming its position among the nations as free and 
independent, the United States, with a full knowledge 
of what mas essential to maintain and defend nation- 
alit'y, instituted the general government as the sole and 
only means of asserting its authority and ruaintaiuing 
its rights, under all circumstances. They, therefore, 
provided for themselves a general government, as a 
means by which the public authority conld be exercised 
over those sabjects which were enumerated in the con- 
stitution; and as the nation was to administer the 
government, no other restriction or definition mas neces- 
sary than that which pointed out clearly the subjects of 

1 Art. 1, $10, Const. U. 8. 
32 



national j~lrisdictio~l, that the officers of the national 
and state governn~euts wight not interfere in their 
respective administrations. 

Sj 434. Iuasmuch as the general governnlent is invested 
with all the powers of the nation to declare war and 
make peace; to raise and equip armies, and support 
them in the field ; to provide and maintain a navy ; and 
to make all laws necessary or proper for carrying into 
execution theso powers, the extent of the war powers 
of the general government can be ascertained by an 
inquiry into the sovereign authority of the nation in 
such respect ; and, as the American nation has the same 
authority as other indepeuclent nations, the inquiry 
becomes simple and easy to be answered. Congress 
has authority to declare war for any of the causes 
known to the law of nations. Thus, a iiation may be 
attacked with a view to obtain that which is due, but is 
unjustly withheld; or to punish her for some injury com- 
mitted to another nation or its subjects; or to avert 
threatened dangers. The sovereignty, or those intrusted 
with its exercise in any country, are the sole judges of 
what are sufficient causes for war. War being declared, 
all powers essential to its vigorons prosecution and suc- 
cessful termination can legitimately be exercised ; and 
when the authority of the nation is vindicated, the 
power to bring the war to a close by treaty stipnlations 
is as plenary as it was to declare and carry it on. 

5 435. According to the peculiar doctrines of the strict 
constractionists, serious questions have been raised 
whether the nation had authority to acquire territory 
from a foreign power. The authority of sovereignty to 
acquire and dispose of territory admits of no question. 
There can be no such authority in any one whicl~ does 
not come from the sovereignty. But the question was, 
whether the nation had authorized the general govern- 
ment to acquire sucl~ territory. Soon after the Arnerican 
ltation had organized a government, this question was 
thrust upon them. Spain had ceded Florida and Louisi- 
ana to France ; and France proposed to take possessioli 
of the same. THOMAS JEFFERSON was then President of 
the United States. Mr. ~ V I N G S T O N  was the American 
minister in France. On the 18th of April, 1802, Mr. 
JEFFERSON wrote Mr. LIVINGSTON upon the subject. 
He informed him that this proceeding on the part of 
France had reversed all political relations of the United 
States, and had formed a new epoch in her political 



WAR POWERS. 251 

course;-that of all nations, Francc hitherto had offered 
the fewest points on which any conflict of right could 
arise, and the most points for communion of interest ;- 
t'hat for these causes, Prance had been considered the 
natural friend of the United States;-but that there 
was one point on the globe-one single spot-the pos- 
sessor of which mas the natural and ltabitual enemy of 
the United fltates; and that point was New Orleans, 
through which the prodncts of three-eighths of the ter- 
ritory of the American Union must pass to market; and 
which, from its fertility, would soon yield full one-half of 
the products, and contain one-half of the population 
of the United States ;-that Prance, placing herself in 
the door, assumed an attitude of defiance ;-that the 
impetuosity of the French temper, the energy and rest- 
lessness of the French character, would there be placed 
in a point of eternal friction with the United States ; - 
that, in short, the day that France should attempt to 
take possession of New Orleans, would fix the sentence 
which would restrain her forever within her low-water 
mark ;-that the position of the United States would 
permit no foreign power to occupy that outlet to the 
Gulf of Mexico.; -- that persistence on the part of 
France, would be a cause, and an occasion, of war 
betmeen the two nations. Here was a singular dilemma. 
According to the doctrine of Mr. JEFFERSON himself, 
the United States had no constitutional authority to 
acquire territory, because the states had not expressly 
delegated i t  to them. Yet here was territory which the 
existence and safety of the nation would not permit 
any other nation to occupy ; and, if necessary, the 
United States would take possession of it by fbrce, and 
hold it a t  the risk and expense of a war with its old 
friend and ally. Yet, according to Mr. JEFFERSON'S 
doctrine, had France offered to cede the whole Louisi- 
ana country to the United States for the expense of 
fixing its boundaries, they had no authority to accept 
of it, even though they might be compelled to go to 
mar to acquire it. But notwithstanding the constitu- 
tional scruples of Mr. JEFFERSON and his class of strict 
constructiotlists, negotiations took place by mhich the 
Louisiana territory was ceded to the United States, and 
the supposed unauthorized act of the government was 
made legal and constitutional by the -higher laws of 
necessity and acquiescence. This exigency should have 
taught the true doctrine of the sovereign powers of the 
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natiou over all subjects of general jurisdiction, as 
ad~ninistered by themselves through the instrllmentality 
of the general government. 

$ 436. The advocates for derivative sovereignty in the 
nation, and original sovereignty in the states, have ques- 

a tioned tlie authority of the i~atiorl to move the national 
forces through the states, without the consent of the 
government of the particular state through which they 

, are required to pass. I t  is a singular position that the 
-.general governmeilt is required to protect every part of 

the uatioual domain from invasion, and is a~t~hor ized 
and required to raise and provision armies; or to call 
the militia into service for such purpose, and yet i t  has 
no authority to  enter upon the territory invaded or 
threatened, withont the consent of the local government. 

j A t  the time of the inauguration of the great rebellion 
ia 1861, certain of the border states were much con- 
cerned fbr the inviolability of state sovereignty ; and 
remonstrated against the passiug of the national armiee 
through their borders on their way to the field to put 
down the rebellion. Kentucky not only had no sol- 
diers for the defense of the nation, but she proposed to 
become neutral ground between the riation and her 
rebellious citizens; and to exclutle the armies of both 
parties from her territory. The advocates of original and 
,inherent sovereignty in the states, overlooked the fact 
jthat the authority of the nation extends over every inch 
' of the national domain ; and for the purpose of national 
security, and welfare, is supreme over al l ;  that Keu- 

; tucky, as a 1 ocal governme~it, exists only by ihe incor- 
, porating and enfranchising act of the natiou ; that 
t every national citizen, for national purposes, has as 
1 much authority within tho territorial liniits of Keo- 
/ tucky, as those born therein. The exigencies of civil 

I mar soon revealed the essential fallacy of the tloctrine of 
inherent sovereignty in the states ; ant1 settled the ques- 
tion of iiational authority to  occupy any territory 
within the several states, required for tlie pnrpose of 
securing obedience to the lams of the nation. 

$437. There are those who claim large war powers 
for the president, because he is made, by the constitntion 
of the United States, ex o#cio commander-in-chief of 
the army and nary-that is, the supreme command of the 
army and navy is vested in the president. The duties 
and powers of the president as  the executive head of 
the nation, and the duties and powers incident to his 
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conlrnand of the army and navy, are distinct and dis- 
similar. As the executive head of the uation, charged 
with the execrition of the laws thereof, his duties are 
prescribed by law, and are of a civil character. I n  
the exercise of those powers he acts according 
to the eirection of, arid in obedience to civil anthor- 
ity. If resisted in the perforulance of his executive 
duties, he can call to his aid such assistance as the law 
anthorizes; and in tlle manner in which he is author- 
ized by law to (10 SO. Beyond this he cannot go. 
Whenever the resistance becomes snch as to call for the 
intervention of the arnly of the United States, and i t  
is legally employed to pnt down resistance to the lam, 
then the president's authority as a military commander 
begins, and may continue like the authority of any 
other supremo cornmander of the army of a nation. 
But the powers of the president as a civil oflicer, and his 
powers as a military officer are very distinct. As a civil 
olficer tho president has no power not conferred and 
regulated by tlle laws of the United States. In  the 
discharge of his executive duties n~erely, he is as strictly 
accountul)le to the law as the humblest ofticer. He  has 
no authority to interpose the inilitary power of the nation 
iu the execution of his civil duties except as provided 
by lam. Therefore it is clear, that as a civil officer he 
has no war pomers ; nor has he any authority to involve 
the nation in mar that lie ]nay exercise war powers. I t  
mill be time enough for the president to commence the 
exercise of war powers, after the exigencies of war shall 
make it necessary. 

5 438. As the executive head of t h i  nation, it is made 
his especial duty to see that the laws of the nation 
are properly enforced; and congress not nnfrequently 
provide especially for the manner in which certain 
requirements shall be enforced ; and by such provisions 
give to the president large powers to be exercised under 
a large tliscretion. The statute books of the United 
States are full of examples of this character; and the 
president, in executing these laws, at  times seems to be 
possessed of unlimited authority. But careful attention 
to the subject mill show that he is acting in obedience to 

t h e  particular authority conferred upon his office by the 
lawmaking power. I t  cannot be too strongly impressed 
upon the public mind, that the President of the United 
States is a mere officer of the law, intrusted with the 
exercise of' certain duties and powers attached to 
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the ofice, and not to the ir~cnnlbent ; that as a civil offi- 
cer he has no antliority except that which is prescribed 
by lam. As a military officer his duties are as strictly 
confined to military operations, co~~dricted according to 
principles of n~artial  law, enlarged and restricted accord- 
ing to the exigencies of the sitnation, the same as other 
military officers in supreule c o ~ n m a ~ ~ d .  

$ 430. The clnties autl powers of the President of the 
United States, as the commantler-in-chief of the army 
aud navy, do not extend beyond the well established 
rules or laws l~ecessarily pecriliar to tlie organization, 
discipline and command of ~nilitary bodies; except so 
far as by the laws of the United States, other duties 
may have been imposed, or other pomers may have been 
conferred upon that otiice. B s  commmtler-in-chief, tho 
president has no occasion to exercise martial authority 
except in connection with the operations of the army. 
That mhich pertains to tlie country a t  large, and mhich 
is not connected with the immediate presence of the 
army, or with tllst which has to (lo with the organization, 
discipline or eflicieucy of the army, does not properly 
come within the scope of the president's powers as its 
corn mander-in-chief. There have been grave qnes tions 
as to tile authority of the presitlent as commander-in- 
chief, to proclaim martial law ; to suspend for the time 
being the functions or powers of civil government over 
any particular territory. The principle by mhich these 
qnestions are to be alls~vered wonld seem to be plain, 
affording an easy solution of the problem. The reason 
for the authority given to military commanders in the 
exigencies that may be upon them, is found in the 
necsssitly of the case. In  the presence of an enemy 
which is threatening not only the destroction of the 
army, but likewise the destruction of the government, 
mhich has iutrastetl its defense to the keeping of the 
army, the commander may find it necessary to disregard 
civil processes and civil authority altogether. The very 
continuance of civil anthority in the futnre may require 
for the time being, that i t  be suspended in the present. 
Under such circumstances, it  mo~ild be the duty of the 
commander-in-chief to  disregard, if need be, all civil 
authority nntil the emergency had passed, and both the 
army and government mere safe from impending danger. 
This military power is accorded to the military com- 
mander, became the civil authorities have i~either the 
time nor ability to act in the premises. Aside from these 
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niilitary reasons based upon the necessity of the case, 
the co~i~maiitler-in-chief lias no rightful authority to dis- 
regard the civil authority. If there are general reasons 
affecting the ~vhole country why martial lam should be 
procluiuletl aud the powers of civil governmeu t shonlci 
be snspeilded for the time being ; reasons applicable as 
well to places not counected with the army as to those 
in its inlu~ediate presence, i t  furnishes no occasion for 
the exercise of the exigency powers of the con~mander- 
in-chief. Where there is time for the people to act 
through the legislative department of the government 
without danger to the commonwealth incident to the 
delay necessary, it is more in accordance with the prin- 
ciples of republicanism, that civil authority should be 
suspended by the action of the legislature than by the 
authority of the con~man(der-in-chief. I t  is only in 
respect to the presence of war with its impending dan- 
gers that the maxim, et silent inter l e p  nmza, applies. 

$j 440. I t  has been asserted that because the constitu- 
tion declares the president to be the commander-in-chief 
of the army and navy of the United States-that is, 
because the army aiid navy are subject to h i~n  as their 
constitutional commander, tlierefbre he is invested with 
the war-making power, and can wield the army and 
navy as he pleuses, until resistance to the authority of 
the nation ceases; that he can be restrained only by the 
power of congress, to be exercised in refusing to appro- 
priate the 111eal1s to pay the expenses, or to provide 
for his levying troops. This view is based upon the 
hypothesis, that the president, being ex oficio corn- 
mander-in-chief, possesses authority that a commander- 
in-chief mould not have were he not also President of 
the United States. But exau~ination arid reflection will 
show that the authority of commander-in-chief of the 
army and navy of the United States is not a t  all aug- 
mented by the fact, that civilly the same person is also 
president of the nation, and has civil aud presidential 
duties to perforni in other departments of administra- 
tion. His duties and powers as cotnmander-in-chief are 
the same they mould be were he otherwise nothing but 
a common citizen. So that the question of the powers 
of the president as ex oflcio a t  the head of the army 
and navy, is to be determined by the simple definition 
of the powers pertaining to the office of commander-in- 
chief. Suppose, then, that the lieutenant-general could 

1 Congressional Globe 1861-2, March 4,1862. 
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become the captain-gel~eral or commander-in-chief, 
illstead of the presitlelttial i ~ l c u m b e ~ ~ t ,  conld i t  be said 
of liinl, that he W;IS invested wit11 the mar-making 
power? that lie conld direct a ~ r d  coutrol the army and 
navy of the Uuited States as he pleased ? that he was 
not subject to the directiou or control of congress? that 
the only power they conld exercise over hiin wonld be in 
withholding supplies, or making no provisions for levy- 
iug troops? The people of the United States have 
invested no com~nai~tler-in-chief with such powers, to 
override their will as expressed through congress, in the 
laws by them enacted. The President of the United 
States, as conlinander-ill-chief of the arnly and navy, is ' 

as limited in his authority as monld be any other com- 
mander-in-chief; he is as much subject to legislative 
direction and control, as m y  other person occupying 
that l~osition would be. I t  is to be relllenlbered that 
the powers and duties pertain to the office of commander- 
iu-chief; not to the persou lioltling the office ; not to 
any other ofice he may possess; or to any other duties 
and powers incident to such other office. The authority 
of the president to procl:~i~t~ n~artial  lam, or to suspend 
the writ of habeas corps ,  or ally other civil process, 
depends upon the sanle exigencies as wonlcl authorize 
any other person holtlinp the ofiice of commander-iu- 
chief to do so. For be it reinernbered that when the 
president assumes the authority to proclaim martial, and 
snsyend civil law, he acts in virtne of the authority of 
his military, and ]lot of his civil ofice. Therefore, the 
power of the president to suspend the writ of habeas 
c o r p s  would be justified, when, and to t'he extent, that 
the exige~tcy duties of' his military office require that i t  
should be suspended. To attempt to go beyond this 
necessity as a military co~n~nander ,  is to usurp power ; 
;LII(~, conseqnently, to act without authority. 

$ 441. The power to proclaim martial law is one of 
the war powers, and is to be resorted to only mlien the 
safety and welfare of the public require it. The 
language of the constitution is, " the privilege of 
the writ of habeas corpw shall not be snspemdecl unless, 
when in case of rebellion or invasion, the public saftey 
inny'reqnire it." This supposes the presence of a force 
which can be resisted only by military power. I t  sill)- 
poses a danger, to the renloval of which civil anthority 
is not adequate; and, therefore, it  should not be pennit- 
ted to defeat the end of government by the assertion of 
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authority it could not execute. Now this danger may 
be present, and yet be of such a character, that con- 
gress can both ascertain the fact of its existence, and 
provide for the remedy by its ordinary conrse of legisla- 
tion. I t  may be a dauger that pervades the entire 
country, both in the presence and in the absence of the 
military arm of the government. The very danger may 
be in the disloyalty of those intrusted with the adnliiiis- 
tration of civil authority. The courts armed with 
judicial powers, may be composed of persons unfriendlg 
to t'he government: and this condition of things may 
pervade a large extent of country, so that the authority 
which should aid in the enforcemeut of civil lam, may 
be used to overthrow the government. I n  cases of this 
character, the authorit'y to suspend the writ of habeas 
corpus, woilld be more properly exercised by congress, 
as expressing the mill of the natiou, looking to its pros- 
pective dangers, and the ineans of providing against 
them. But mhere the danger is local, is in the presence 
of the army, and threatens to interfere with its ettic- 
iency; where it is immediate and cannot be averted 
except by prompt and decisive action ; vhen there is no 
time to consult the legislature, in short, where from the 
necessity of the case, it must be left to the discretion of 
the commander, then he not only has the authority, but 
it is his duty, if need be, to suspend the writ of habeas 
corps, and all other civil processes, that the military 
power may be used to save the army and government 
from defeat and overthrow. 

$ 442. Mr. SUMNER of Massach~isetts, in the United 
States Senate held the true doctrine. Said he, " there 
are senators who claim these vast war powers for the 
president and deny them to congress. The president, it 
is said, as commander-in-chief, may seize, confiscate, and 
liberate, under the rights of Tar ; but congress cannot 
direct these things to be done. Where is the limitation 
upon congress ? Read the text of the constitution, and 
you will find its powers as vast as all the requirements 
of mar. There is nothing which may be done anywhere 
under the rights of war which may not be done by con- 
gress. I do not mean to question the powers of the 
president in his sphere, or of ally military commander in 
his department. But I claim for congress all that belongs 
to any government, in the exercise of the rights of war ; 
I mean for an act of congress passed according to the 
requirements of the constitution, by both houses, and 

3 3 
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approved by the president. The government of the 
Uuited States appears most completely in an act of 
congress. Therefore war is declared, armies are raised, 
rules concerning captures are made, and all articles of 
war regulating the conduct of war are established by 
act of congress. I t  is by the act of congress that the war 
powers are at  all put in motion ; when once put in motion, 
the president must execute them. But he is only the 
instrunlent of congress under the constitution. I t  is 
true the president is commander-in-chief: but it is for 
congress to make all laws ~lecessary arid proper for car- 
rying into execution his powers, so that according to 
the very words of the constitution, his powers depend 
upon congress which may limit or enlarge them a t  
pleasure." ' 

$ 443. Dnring the discussions respecting the war 
powers of the president and of congress, some spoke 
of the constitution as being suspei~ded; that is, of its 
authority as being in abeyance during the continuance 
of the war, and the maintenauce of martial authority 
over certain sections of the country. This langnage 
tended to beget erroneous ideas respecting the authority 
of the constitution. The constitution is as really the 
supreme law of the nation during the prevalence of 
mar, as in the time of peace. I t  is in itself au ordi- 
nance of government ; that is, an ordinance instituting 
a government for the nation in times of mar as well as 
in times of peace. It contemplates war and peace. I t  
provides for the exercise of war powers in times of war, 
as fully as for the exercise of peace powers in times of 
peace. I t  is as explicit in defining the duties and 
powers of the government to be exercised and adminis- 
tered at the one time as a t  the other. Congress is 
acting as constitutionally in declaring war, and in 
making all necessary provisions for carrying it on, as 
when it is laying and collecting taxes, coining money, 
or establishing post-offices and post-roads, or exercisiug 
any other of the peace powers of the constitution. The 
president, in exercising the duties and powers of com- 
mander-in-chief, a t  the head of the army and navy, is 
as really a constitutional officer of the government, 
engaged in the discharge of his constitutional duties, 
and in the exercise of his constitntional powers, as when 
he is sending his message to congress, approving of the 
laws passed by it, or discharging any other civil duty 

1 In U. 5. Senate, June 27,1862. 
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imposed upon him. The constitution contemplates the 
possible existence of war with all its stern realities; and 
provides for an administration of authority under its 
provisions suited to such exigencies. In  times of peace, 
congress is expected to exerclse only the peace powers ; 
except, perhaps, so far as it may be necessary to provide 
against the accident of war, by making ready for i t  
whenever it may come. In  times of peace, the presi- 
dent is the simple executive and presidential head of 
the nation ; having little occasion to exercise his military 
powers as commander-in-chief. I n  times of peace, the 
citizen is to be secure in the enjo~ment  of his civil 
liberty and rights, according to the established forms 
and usages of law. But the constitntion contemplates 
the possibility of a state of public danger arising 
from the presence of a foreign or domestic foe, which 
may render it expedient to suspend tlie writ of habeas 
corpus, aud hold in custody those who are deemed to be 
dangerous to the public peace and security, without the 
presence of an authority to inquire into the legality of 
their detention. I t  contemplates the necessary suspen- 
sion, for the time being and in particular localities, of 
the civil functions of the government, that the martial 
powers of the same may be efficiently exercised, for the 
security and welfare of the nation. But that the martial 
powers may be esercised, when, in the judgment of the 
proper authorities it becomes necessary fbr the safety 
of the nation, is as really in accordance with the pro- 
visions of the constitution, as is the exercise of the civil 
powers in times of peace. But the proper authority to 
determine when and where any portion of the nation 
shall be under martial rule, is to be found in congress, 
in which the nation itself is ever present to exercise its 
judgment and declare the lam. I t  is proper, however, 
that the commander of the army should suspend the 
operations of the civil, by substituting the martial, 
powers of the constitution whenever, for the time being, 
the safety of the army and of the state requires that the 
operations of tho army should not be iuterf'ered with by 
the obtrusion of civil process. These occasions may 
be denominated the exigencies of war; and the powers 
thus exercised, " the exigency powers." 

5 444. The power of the president to suspend the writ 
of ltabeas corpus was called in question by Ohief Justice 
TANEY, during the progress of the civil mar in the 
United States. Orders had been issued by the presi- 
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dent to military commanders in various sections of the 
country to suspend, if necessary, the writ of habeas 
corpus within the limits of their respective commands. 
The military cornulander of the district of Pennsylvania 
and Maryland had caused to be arrested, as dangerous 
to the peace and security of the nation, one Merryman. 
A writ of habeas corpus was issued to bring him before the 
chief justice. The officer refused to obey the writ. In 
concluding his remarks upon the subject, Chief Justice 
TANEY says : '' The documents before me show that the 

, military authority in this case has gone far beyond the 
suspension of the privilege of the writ of habeas corpus. 
I t  has, by force of arms, thrust aside the judicial author- 
ities and officers to whom the constitution has confided 
the power and duty of interpreting and administer- 
ing the lams, substituted militarggovernment in its place, 
to be administered and executed by military officers. 
There was no danger of any obstruction or resistance to 
the action of the civil authorities, and therefore no reason 
whatever for the interposition of the military. And 
yet, under these circumstances, a n~ilitary officer sta- 
tioued in  Pennsylvania, without giving any illformation 
to the district attorney, and without any application to 
the judicial authorities, assumes to himself the jndicial 
power in the district of Maryland, undertakes to decide 
what constitutes the crime of treason or rebellion, what 
evidence is sufficient to support the accusation and jus- 
tify the commitment; and commits the party without 
even a hearing before himself, to close custody in a 
strongly garrisoned fort, to be there held, it would seem 
during the pleasure of those who committed him. I 
have exercised all the power, which the constitution and 
laws confer on me, but that power has been resisted by a 
force too strong for me to overcome. I t  is possible that 
the officer, who has incurred this grave responsibility, 
may have misunderstood his instructions, and exceeded 
the authority intended to be given him. I shall there- 
fore order all the proceedings in this case, with my 
opinion, to be filed and recorded in the circuit court of 
the United States for the district of Maryland, and 
direct the clerk to transmit a copy nnder seal, to the 
President of the United States., I t  will then remain for 
that high officer, in fulfillment of his constitutional obli- 
gation, to take care that the laws be faithfully executed, 
to determine what measures he will take to cause the 
civil process of the United States to be respected and 
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enforced." The chief justice seems to have overlooked 
the fact, that at  the time the order of the president was 
issued to these military commanders, a civil war had 
been inaugurated, pervading the territory where this 
arrest mas made, and involving the existence of a civil 
government loyal to the nation ; when the rebel hosts 
were marching upon the capital of the nation to capture 
it, and to overthrow the government; and when, in 
obedience to the call of the president, while loyal forces 
marching to its defense, in passing through the city 
of Baltimore were met by the citizens of Maryland, 
attacked in the streets, their progress obstructed, their 
blood shed ; and when the civil authorities of Maryland 
either could not or would not interpose to prevent such 
interruption; and for days after, the loyal men of the 
north and east were not permitted to pass through 
the city on their way to defend the national capital 
from the insurgent army ; and the only direct route to 
Washington through Maryland remained closed to the 
transportation of troops loyal to the government, un ti1 
it was opened by the martial authority of the nation. 
The chief justice overlooked the fact that Marylaud as 
a state was saved from going bodily into secession by 
the arrest of the members of its legislature ;-that had 
it not been for the loyalty of her governor, Maryland . 
woilld have early placed herself, in company with the 
gulf states, in open rebellion against the authority of 
the nation ; - that treason was popular in Maryland, 
and loyalty was contemned and despised ;-that the 
civil authorities of Maryland were plotting with rebels, 
and with the rebel authorities south, to take the state 
out of the union. In  rebel parlance, she was called 
" my Maryland." The exigencies of war were upon the 
nation at the time the president issued his order to 
the military commauders to proclaim martial law, if 
deemed necessary, in their several departments. The 
time of danger contemplated by the constitution, when 
the civil should yield to the martial administration of 
authority, was in the midst of the nation ; and nothing 
but the firm, loyal, prompt and effectnal action of the 
president as commander-in-chief, saved the nation from 
utter overthrow. The authority given by the constitu- 
tion to suspend the privileges of the writ of habeas 
c o r p s ,  was designed to be exercised on just such occa- 
sious as those which called for the military order of the 

1 Law Reporter, June, 1861. 
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president ; and its exercise was as constitutional as 
the exercise of civil authority in times of peace. The 
thrnsting aside of the judicial and civil authorities of 
Maryland, in the emergency then upon the nation, was 
a constitutional act, exercised in the sound discretion of 
the officer in whom, by the constitution, the authority 
was reposed. 

5 445. Upon principle, it mould seem that the com- 
mander of a military district wonld be justified in the 
interruption of the course of civil administration only 
in cases of necessity; and then only to the extent neces- 
sary. If the emergency be such only as that the course 
of civil administration is adequate to its demands, there 
is no reason for the iuterference of military authority. 
But if the danger be so pressing that it mill not admit 
of the delay iucident to civil proceedings; or if the civil 
authorities are clisloyal, and will aid the enemies of the 
government rather than the government, then the com- 
mander-in-chief will be justified in resorting to the 
martial powers of the nation. Thus, at  New Orleans, 
when the civil authorities attempted to obtrude civil 
process to the embarrassment of military operations in 
the face of the public enemy, the proclamation of mar- 
tial lam by General JACKSON, for the time being, had 
its justification in the necessity of the case. Martial 
lam and success, or civil rule and ruin, seemed to be the 
alternatives. " When martial law is proclaimed under 
circumstances of assumed necessity, the proclamation 
must be regarded as the statement of existing facts, and 
not as the creat'ion of the facts; as in a beleaguered 
city, the state of siege lawfully exists because the city 
is beleaguered ; and the proclamation of martial lam in 
such case is only notice and authentication of the fact, 
that civil authority has been suspended of itself by 
force of circumstances, and that by the same force of 
circumstances the military power has devolved upon 
it." ' In  the states of continental Europe, the &at de 
si2ge, which corresponds with the suspension of the 
habeas corpus, or with martial law, is regulated by per- 
manent lam. In  Prance it is defined to be " a measure 
of public security, which temporarily suspends the 
empire of the ordinary laws in one or more cities in  a 
province, or in an entire country; and then considers 
them subject to the lams of war." So by the constitu- 

1 Opinions of AttoSneys Genera1,'vol. 8, p. 373. 
2 Bouiflet Dictionaire des Sciences. &c.. p. 622. 
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tion of the 14th of January, 1852, as modified by the 
senatus co~zszrltus, regstablishing the imperial dignity, 
" the emperor has the right to declare a state of siege- 
itat de sidge-in one or more departments, subject to a 
reference to the senate with the least possible delay." ' 
I t  provides that the state of siege can only be declared 
in cases of imnzinent peril, for the internal or external 
security; and that the national assembly cau alone 
declare it, except that the president of the republic 
may declare it (luring the prorogation of the assembly, 
subject, in grave cases: to immediately convening the 
assembly. 

Sj 446. The power to declare war would of itself have 
carried with it, by necessary implication, all the other 
powers necessary and proper for carrying i t  on, without 
the particular enumeration of subjects which immedi- 
ately follows this clause. Especially is this the case 
when it is considered, that the enumerations of the 
eighth section are rather enuuerations of subjects than 
of particular powers. The subject of war with foreign 
powers is, by the constitution, conimitted to the juris- 
dic tion of the general government ; and, consequently, 
a11 powers necessarily connected therewith. But to 
place beyond question the authority of the general gov- 
ernment over the whole subject, the further enurnera- 
tion of subjects was made. The power to grant letters 
of marque and reprisal, although incident to the power 
to declare and make war may, nevertheless, be exercised 
as a measure of peace, to prevent the necessity of 
resorting to war. The law of nations authorizes the 
sovereign or government whose subject has been injured 
by the depredations of a foreign potentate or state, or 
the subjects thereof, to grant to the injured party this 
mode of redress, where justice has been denied him by 
the state to which the party doing the injury belongs. 
Letters of n~arque signify the passing, or the authority 
to pass, the boundaries of the offending state, in order to 
make reprisal by seizing the persons or goods of the 
subjects of such offending state, wherever they may be 
found, until satisfaction for the injury is made. This 
right is granted, because the delay of making war may 
sometimes be detrimental to individuals who have suf- 
fered by such depredations ; and this method is resorted 
to to enable them to obtain speedy j ~ s t i c e . ~  The prin- 

I Tripier Code Politi ue p 389. 
2 ~ r i p ~ e r :  s u p m  : see  za&&ce, Wheat., p. 621 and notes. 
3 See I B1. Corn., 258-260. 
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ciple involved is that of authorizing the injured party 
to take the remedy into his own hands, and that the 
government will be responsible for the consequences. 

$ 447. The whole subject of exercising war power is 
committed to the exclusive jurisdiction of congress. 
Thus, it is authorized to make rules concerning captures 
on land and water, committing the admiralty jurisdic- 
tion of the nation to the general government exclusively. 
The power to raise and support armies is unlimited, 
except as to the duration of the appropriations. That 
is, t,he house of representatives is renewed every two 
years, by members fresh from the people, and r~emly 
instructed in their wishes, therefore they are not to 
be bound by appropriations made for the support of 
the army for a period longer than the official term of the 
members making the appropriations. Thus, if one con- 
gress had unnecessarily increased the army, and had 
made provision for its support and maintenance, the 
next congress can continue the appropriations, or not, 
as they think proper. By this means the unlimited 
power to raise and support armies is sufficientiy within 
the control of the people; and their maintenance 
depends upon new appropriations to be made every two 
years. Congress is also to provide and maintain a navy ; 
that is, the subject of providing and continuing a 
sufficient naval force for national exigencies belongs 
exclusively to congress, and its authorit'y over the whole 
subject is as mlimited as sovereignty can grant. Con- 
gress has the power of prescribing the rules by which 
the land and naval forces are to be governed ; and also 
to make such provisions as they please for calling forth 
the militia for any purpose for which the military may 
become necessary; that is, either to execute the laws, 
to suppress rebellion, or to repel invasion. I t  is also 
authorized to provide for organizing, arming and disci- 
plining the militia; and also for governing such portion 
of them as are employed in the service of the United 
States. 
$448. Congress shall have power to exercise exclusive 

legislation in all cases whatsoever over such district - 
not exceeding ten miles square - as may, by cession of 
particular states and the acceptance of congress, become 
the seat of government of the United States ; and shall 
have power to exercise like authority over all places 
purchased by the consent of the legislature of the state 
in which the same shall be, for the erection of forts, 
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magazines, arsenals, dock-yards, and other needful 
buildings ; and shall have power to make all laws which 
shall be necessary and proper for carrying into execu- 
tion the foregoing powers. By the operations of this 
clause, congress becomes the legislature of the District 
of Oolumbia, for all purposes of internal police admin- 
istration, and the authority of the general and state 
government are united in the general government. This 
was deemed necessary to avoid conflicts which might 
arise between the local authorities of any state, and the 
authorities of the nation. I n  the exercise of the powers 
requisite for the protection of local and domestic inter- 
ests, and for the administration of law to local and 
domestic relations, congress has hitherto found it 
impracticable to enter into the details of such legisla- 
tion ; and has generally supplied this local necessity by 
adopting the local laws of the state from which the par- 
ticular territory was taken, as the lam of such territory, 
by reenacting it for such territory. In  doing this it 
has made such alterations or modifications of the state 
laws as it thought proper, and then provided for the 
administration thereof by national authority, 

5 449. Congress shall have power to make all laws 
mhich shall be necessary and proper for carrying iuto 
execution the foregoing powers-meaning the powers 
pertaining to the subjects enumerated in the eighth 
section-and all other powers vested by this constitution 
in the government of the United States, or in any 
department thereof. By the provisions of this clause, 
congress is vested with sovereign legislative authority 
over the enumerated subjects, committed by the consti- 
tution, to the jurisdiction of the general government, or 
to any department thereof; so that whatever legislation 
may be necessary to the exercise of plenary authority 
over any enumerated subject committed to the jurisdic- 
tion of the general government, congress has the express 
authority of the constitution to supply. Thus, congress 
shall have power to regulate commerce with foreign 
nations, &c., and to make all laws mhich shall be neces- 
sary and proper for carrying into execution such 
power. Congress shall have power to provide and 
maintain a navy ; and to make all lams which shall be 
necessary and proper for carrying into execution such 
power. The president shall be commander-iu-chief of 
the army and navy of the United States ; and congress 
shall have power to make all laws which shall be neces- 

34 
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sary and proper to carry into execution such power. 
The judicial power of the United States shall be vested 
in one supreme court and in such inferior courts as the 
congress may from time to time ordain and establish; 
and congress shall bave power to make a11 lams neces- 
sary and proper for carrying to execution such power. 
Thus this eighteenth clause of the eighth section of the 
first article of the constitntiou gives to congress express 
authority to legislate to any extent that legislation may 
be necessary in administering the sovereign authority 
of the nation in respect to all subjects committed to the 
jurisdiction of the general government. Under this 
clause, much that has been classed as belonging to the 
implied power of the constitution is expressly granted. 
In truth, under its just operation, there is little left to 
implication. 

CHAPTER XIV. 

PROHIBITIONS AND RESTRICTIONS. 

$ 480. SECTIONS nine and ten of the first article are 
made up of prohibitions and restrictions imposed upon 
the general government, and also upon the state gov- 
ernments. These prohibitions and rest,rictions of power 
become important as manifesting the understanding of 
those who framed and adopted the constitution, as to 
the extent of powers otherwise supposed to be granted. 
For it is a plain proposition, that there existed no 
occasion to limit or restrict tht: exercise of powers not 
granted ; and the form of prohibition implies that those 
making it, deemed it to be necessary. Thus, the first 
clause of the ninth section of the first article of the 
constitution provides, that the migration or importation 
of such persons as any of the states now existing shall 
think proper to admit, shall not be prohibited by the 
congress prior to the year oue thousand eight hundred 
and eight; but a tax or duty may be imposed on such 
importation not exceeding ten dollars for each person. 
Unless the authority to prohibit the migration or import- 
ation of persons into the country had been conferred 
upon congress by the constitution, there was no occa- 
sion for inserting such prohibition. The only authority 
conferred upon congress touching the subject of the 
migration and of the importation of persons, is to be 
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I found in the third clause of the eighth section of the 
first article, taken in connection with the eighteenth 
clause of the same section. Thns, congress shall have 
power to regulate commerce with foreign nations, and 
among the several states, and with the Indian tribes; 
and shall have power to make all lams which shall be 
necessary and proper for carrying into execution such 
power. The constructio~i put upon this provision of 
the constitution by the inhibitions of the first clause 
of the ninth section, imports that, according to the 
understanding of those who framed and adopted the con- 
stitution, congress had fnll authority over the subject 
of intercourse between the United States and foreign 
natiorm ; and also between the several states, extending 
to the migration from state to state; and also to the 
importation of persons from abroad, into the United 
States. The migration of persons has reference to the 
right to pass from state to state within the union; 
while the importation of persons has reference to bring- 
ing them in from abroad. This prohibition extended 
only for the term of twenty years; so that after the 
year eighteen hundred and eight, congress had plenary 
authority over the whole snbject, and still has. In  
short, the prohibitions of the ninth section imply, that 
in the opinion of the authors of the constitution, the 
whole authority npon those suhjects was conferred upon 
congress. I t  is not to be denied that the persons men- 
tioned in this first clause of the ninth section, mere 
supposed to be slaves ; and that the effect of this prohi- 
bition mas to permit the continuance of the slave trade 
in the United States for the term of twenty years. 
That is, the general government hail no authority to 
prohibit the iniportation of slaves into the United 
States prior to eighteen hundred and eight ; nor had i t  
authority over the coastwise and interstate trade in 
slaves prior to that time. But as soon as that limitation 
of the power of the general government ceased, the 
subject of the foreign and domestic slave trade was 
entirely within the legal control of congress, and the 
traffic in slaves carried on between the slave-breeding 
and the planting states, could have been prohibited a t  
any time thereafter. 

$ 451. This pr~hibit~ion mas a compromise between 
the friends of the union, and the people of certain 
states, who refused to become members of the proposed 
union unless the right to bring in slaves from abroad 
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for a limited time, was conceded to the states. The 
public sentiment of the nation was against this. But 
this concession seemed the only alternative to the forma- 
tion of a national government, which would ultimately 
have authority over the whole subject. The accu~at~ion 
sometimes made against the United States, that by this 
provision they legalized for twenty years an act which 
they afterward declared piracy, is not strictly just. I t  is 
to be remembered that at the time of the institution of 
the government, each state exercised authority inde- 
pendent of the other, because there was no organizd 
authority to supervise its political action;-that the 
people of the several states, though a nation in fact, 
had no organized government to represent them in their 
national character as sovereign. Therefore, in the insti- 
tution of the general goverunlent, it became necessary 
to exercise a spirit of concession and compromise in order 
to come to some basis of union ; and while the general 
sentiment of the nation was in favor of the immediate 
suppression of the traffic in slaves, there were certain 
states which mould not agree to it, and place themselves 
under an authority with power to enforce such regula- 
tion. To insist upon such condition was to defeat the 
whole. Therefore, patriotic citizens concluded to con- 
cede to the states the right to import slaves into the 
country for the period of twenty years, when they would 
get control of such power ; that such would be a 
wiser policy than not to get control of it at  all. They 
acted upon the hypothesis, that it was better to begin 
with little even, than to reject all, because everyth~ng 
could not be obtained at the commencement. But after 
the government mas instituted, congress lost no time iu 
interdicting the traffic in slaves as far as its power 
extended, by prohibiting American citizens from carry- 
ing it on between foreign countries ; and by prospective 
legislation it abolished the whole traffic as soon as the 
limitation of its authority, in that respect, was at  an end. 
Mild and moderate penalt,ies were found to be ineffect- 
ual, and finally the slave trade was declared piracy, and 
made punishable with death1 

5 453. The terms "migration " and "importation" are 
of peculiar significance in this ninth section of the con- 
stitution. Slaves were an article of commerce between 
the several states ; and they mere also brought in from 
abroad. The clause conferring upon congress the power 

1 Act 1820, oh. 113. 



to regulate commerce with foreign nations and among 
the several states, necessarily iucl~lded the power to 
control this commerce iu slaves, not only from abroad, 
but also among the states. Hence, the prohibition. 
The migration-that is, the passing from place to place 
within the United States - of such persons as any of 
the states uow existiug shall think proper to admit, shall 
not be prohibited by the congress prior to the year one 
thousand eight hundred and eight. Nor shall the 
importation-that is, the bringing in from abroad-of 
snch persons as any of the states now existing shall 
think proper to admit, be prohibited by the congress 
prior to the year one thousand eight hundred and eight. 
The pnrpose of this provision being to extend to the 
original thirteen states the right to supply themselves 
with slaves either from abroad or from the neighboring 
states, congress always had the power over this subject 
except as to the original thirteen states. That is, any 
of the states then existing, had a right to be permitted, 
uuder this restriction, to brillg into their jqrisdiction 
slt~ves from any quarter. But it mag be seriously 
questioned, whether Florida, Alabama, Louisiana, Mis- 
sissippi, Tennessee, Arkansas, Missouri or Kentucky 
had any such right. They were not then existing states. 
But since slavery has ceased as a legal condition in all 
of the states, it is no longer a question of any impor- 
tance to be considered. 

$ 453. "The privilege of the writ of haheas corpus 
shall not be suspended unless, when in cases of rebellion 
or invasion, the public safety may require it." l The 
constitution contemplates a state of peace and general 
security, when the ordinary functions of civil govern- 
ment mill be adequate to every requirement. But i t  
also contemplates a condition of public danger when 
the ordinary functions of civil government mill not be 
adequate to the exigencies of the timcs ; when the civil 
administration will be obliged to give place to the mar- 
tial adrninistratiou of authority. But whether the civil 
or military authorities administer, the authority admin- 
istered is the same; the end sought is the same; and the 
government administering is the same. I t  is only a 
differeut mode of admiuistrat'ion, suited to different 
circomstances. In  times of peace, all presumptions are 
in favor of peace. I t  is presumed that every man will 
obey the law ; and that every man has obeyed the law ; 

1 Art. 1, $9, Conxt. U. S. 
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and, although the law be tlisreg&rded, every Inan is pre- 
sumed innocent until his guilt is established. Every 
subject is to be protected in the enjoyment of his natu- 
ral liberty until he is accused of some delinquency ; and 
then, his personal liberty can be interfered with only by 
due process of law. When arrested, he can require to 
be informed of the cause of his arrest, the nature of the 
accusation, aud deunand a speedy and itupartial trial. 
If this be denied to him, the great writ of liberty-the 
habeas corps-will come to his aid, and if illegally or 
uujustly detained, restore him to liberty. The civil 
administration of government is designed for peace. I t  
is cautious, deliberate, formal, exact, and governs gen- 
erally by silent, unostentatious authority. I t  orders 
and is obeyed without strife. Its power is the voice 
of authority evidenced by the peaceful seal, silent, but 
potential. In the institution of the general government, 
the civil department mas intrusted with the exercise 
of the civil powers in time of peace. When no danger 
threatened by invasion from without or rebellion from 
within, all the presumptioiis in favor of peace, security 
and innocence were to continue. The silent authority 
of the law was to govern; and no person was to be 
interfered with except in due form of law. The consti- 
tution contemplates this condition of peace as the natural 
and ordinary condition of the nation, especially in  tho 
internal administration of its authority. All its civil 
provisions are desigued to apply as the supreme author- 
ity in the civil administration of its powers. Then it is 
that all its forms of administration must be observed ; 
that courts of justice niust be open to all to hear their 
complaints ; to give them its process ; to determine 
their rights, and to execute the judgments of the lam. 
Then it is that the privilege of the writ of habeas corpus 
cannot be suspended ;-that no soldier can be quar- 
tered in any house withont the consent of the owner;- 
that the right of the people to be secure in their persons, 
houses, papers aud effects against unreasonable searches 
and seizures, cannot be violated ; -that warrants must 
be issued only upon probable cause, supported by oath 
or affirmation, and particularly describing the place to 
be searched, and the person or thing to be seized ;- 
that no person can be held to answer for a capital or 
otherwise infamous crime, unless upon presentnlen t 
or indictment of a grand jury, &c. All these, and 
many other provisions of the constitution, refer to t l~o  



civil administration of authority in time of peace, and 
are snpremely binding upon government and people. 
But the civil administration of authority is limited to 
times of peace and pnblic security incident thereto; 
and is not suited or designed to apply to, the condi- 
ti011 of war; when it is said, et silent inter legas arnza; 
when civil courts are shut, and the voice of the law is 
silent ;-then the privileges of the writ of habeas corpus 
may be suspended, because the public safety requires 
it ; -then a soldier may be quartered in anx house in a 
manner prescribed by law, though the owner thereof 
does not consent thereto ;-then persons may be seized, 
their houses and papers may be searched, without 
formal warrants supported by oath, &c. ; -then persons 
may be held to answer for capital and other offenses 
without presentment or indictment by grand jury, &c. 

$j 454. In  general, it is a principle of civil administra- 
tion, that the law can only take notice of delinquencies 
which have already occurred ; can only punish offenses 
committed; and although it can, in certain cases, inter- 
fere to prevent injuries, yet swh  is not the general 
character of its administration. But it is otherwise in 
a time of public danger, occasioned by the presence of a 
rebellion or an invasion by an armed force; when the 
forms of law are discarded ; when its authority is 
despised, and force bears sway; - then all the civil 
presumptions applicable to a, time of peace and quiet 
submission to the authority of the law cease, because 
the condition upon which the presumptions were based 
have ceased. Then men were presumed to be obedient ; 
now they are openly in rebellion ;-then they were 
presumed to be loyal; now they are known to be trai- 
torous ; -then t,hey were presnmed to be supporters of 
the public authority; now they are known to seek its 
overthrow. President LINCOLN, in answer to a letter of 
May 19, 1863, from the Hon. ERASTUS CORNING and 
others, inclosing the resolntions of a public meeting held 
a t  Albany, N.Y., on the 16th of the same month, presents 
the subject in  forcible language : " Ours," says he, "is a 
case of rebellion-st, called in the resolutions before 
me-in fact, a clear, flagraut and gigantic case of 
rebellion; and the provision of the constitution that 
the privilege of the writ of habeas corpus shall not be 

suspended unless when, in cases of rebellion or invasion, 
the public safety may require it,' is the provision which 
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the United States, was necessarily attended by great 
confusion and perplexity of the public mind. Disloyalty, 
before unsuspected, suddenly became bold, and treason 
astonished the world by bringiug a t  ouce into the field 
military forces superior in numbers to the standing army 
of the United States ; - that every department of gov- 
ernment was paralyzed by treason ; defection appeared 
in the senate-in the house of representatives-in the 
cabinet-in the federal courts ; ministers and consuls 
returned from foreign countries to enter the iusnrrec- 
tionary councils, or land or naval forces; comn~anding 
and other officers of the army and in the navy betrayed 
the counsels, or deserted their posts for commands in the 
insurgent forces. Treason was flagrant in the revenue, 
and in the post-oflice, as well as in the territorial 
goveruments and in the Indian reserves. Not only gov- 
ernors, judges, legislators and ministerial officers in the 
states, but even whole states rushed one after another 
with apparent unanimity, into rebellion. The capital 
was besieged, and its connection with all the states 
cut off. E w n  in portions of country the most loyal, 
political combinations and secret societies mere formed 
furthering the work of disunion; while from motives of 
disloyalty or cupidity, or from excited passions or per- 
verted sympathies, individuals were found furnishing 
men, money and materials of mar and supplies to the 
insurgent military and naval forces. Armies, ships, 
fortifications, navy-yards, arsenals, military posts and 
garrisons, one after another were betrayed or abandoned 
to the insurgents. Congress had not anticipated, and 
so had not provided for the emergency. The municipal 
authorities were powerless and inactive. The judicial 
machinery seemed as .if it had been designed not to 
snstain the government, but to embarrass and betray it. 
Foreign intervention, openly invited by the insurgents 
and industriously instigated by the abettors of the 
insurrection, became im winen t, and was only prevented 
by the practice of strict and impartial justice, with t'he 
most perfect moderation in our intercourse with nations. 
The public mind was alarmed and apprehensive, though 
fortuuately not distracted or disheartened. In  this 
emergency the president felt it his duty to employ with 
energy the extraordinary powers which the constitution 
confided to him in cases of insurrection. To the extent 
it seemed neoessary, he substituted the martial for the 
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civil powers of the government, that he might avert 
the public danger. 

$ 486. In  time of war or rebellion, when tho danger 
is present in the midst of the people, and when the 
forms and rules of law as applicable t,o a time of peace, 
can be made an instrument of danger, rather than of 
security ; when force must repel force, and the machina- 
tions of the enemy must be thwarted by the seizure 
of all instruments of mischief, of whatever character, 
and wherever found, then the martial administration 
of authority is demanded, ard the obtrusion of civil 
authority to arrest or hinder t,he efficiency of tho' mili- 
tary arm must not be permitted. The suspension of 
the privilege of the writ of 7iabPas corpus implies, that 
in time of rebellion or invasion, when the public safety 
requires it, the civil functions of government are to 
cease to any extent necessary ; and that those charged 
with the exercise of this power are to determine when 
that necessity  occur^.^ I t  is to be remembered that, 
under the constitution, the same congress which exer- 
cises supreme legislative authorit'y in time of peace, 
also reu~ains supreme in time of rebellion or mar. The 
same executive head of the nation in time of peace, 
rema,ins the head of the nat'ion in time of war. In  
time of peace he executes the authority of the nation 
by due process of law, subject to the supervision of 
those civil tribunals authorized to supervise his civil 
administration. Bnt in time of rebellion or Tvar he 
executes the same authority of the nation; not civilly, 
as t,he executive head of the nation, but by martial 
power, as the commander-in-chief and military head of 

I See executive order in re ation to state prisoners, dated War Department, 
February 11, 1868. ' i '  
z Opinion of Judge S~EWART on the application of Senator Pogh to the 

Circuit Court of the United ~ t h t e s  a t  Cincinnati May 5 186'3 for a writ of 
habeas corpus, to bring before said Circuit Court 'Clemen)t L. ballandigham 
who had heen arrested by order of Gen. Burnside, and ordered for trio1 beford 
a court-martial. Said Judge STEWART: "Men should know and lay the truth 
to heart, that there is a course of conduct not i p v ~ l ~ i l l g  overt treason, and not 
sub,ject, therefore, to punishment as such, which nevertheless implies moral 
guilt and a ross offense against the country. Those who live under the pro- 
tection, anfenjoy the blessing of our benignant government must learn that 
they cannot stab its vitals with impunity. If they cherish hatred and hostil- 
ity to it, and desire its subversion, let them withdraw from its jurisdiction, 
and seek the fellowship and protection of those with whom they are in sym- 
pathy. If they remain with us, while they are not of us, Lhey must b$ subject 
to such course of dealing as the great law of self-preservation prescribes and 
will enforce. And let them not complain if the stringent doctrine of military 
necessity should flnd them to be the le itimate subjects Of its act,ion. I have 
no fear that the recognition of this docfrine will lead to any invasion of the 
r n a l  security, or perspnal liberty of the citizen. I t  is rare indeed that 
he charge of disloyalty will be made on lnsnmcient !%-rounds. But if there 

should be an  occasional mistake such an occurrence is not to he put in com- 
petition with the preservation df the nation. and I confess I am hut little 
moved by the eloquent appeals of those who \+bile theyindignantly denounce 
violation of personal liberty, look with no hbrror upon a despotism as unmiti- 
gated as bhe world has ever witnessed." 
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the nation iu actual war. But whether the president 
administer the authority and pomer of the nation, 
either as chief executive, or as cotnmauder-in-chief, he 
administers in virtue of the authority of the consti- 
tution, as regulated aud co~~trolled by the supreme 
legislative authority of the nation. And whether he 
employ the civil agencies of administration in times of 
peace, or the martial agencies in times of rebellion or 
war, it is the same government, administering the same 
authority, according to the form,  and in the maltner, 
prescribed by the people thenlselres. The president pro- 
claiming martial law, and putting on the robes of power 
as commander-in-chief, wheu the presence of rebellion 
or war requires it, is performing us much a constitutional 
duty as when administering civilly according to estab- 
lished legal fo rm in times of peace. I t  is his duty to 
see that the laws are faithfnlly executed - as well the 
martial, in times of public danger arising from the pres- 
ence of rebellion or war, as the civil, in times of public 
security and peace. I t  is his duty to change the civil 
to the martial functions of power, whenever and wher- 
ever, in his judgment, the public safety demands it. 

5 457. In  the midst of a civil war, the cornmander-in- 
chief of the loyal forces cau, undoubtedly, whenerer 
the public safety demands it, suspend the administr a t' lor1 
of civil authority, and substitute martial lam in its 
place; and this may be doue whenever and wherever it 
is necessary. But i t  is more in accordance with the 
genius of the American government, to provide by la&- 
for the substitution of martial for civil authority, when 
it is likely to be necessary to extend the operation of 
martial law over a large extent of territory, and to 
continue it for any considerable time. Accordingly, con- 
gress in the winter of 1863, during the great rebellion, 
gave to the president authority, during the continuance 
of the war, "to declare the suspensioa of the writ of 
habeas corpus, at  such times, and in such places, and 
with regard to such persons as in his judgment the 
public safety may require." Under this authority 
the president caused many evil disposed persous to be 
arrested in the loyal states, and to be confined in forts 
and military prisons. For exercising this necessary 
power, he was denounced as a tyrant, and his authority 
to make such arrests in places remote from the army, 
and from the insurgent states, was warmly contested. 
Under the guise of devotion to the " union and the 
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constitution," public meetings were called, and resolu- 
tions mere passed, denouncing the president for causing 
disloyal persons in the loyal states to be arrested. In  
reply to resolutions of this character sent to him by the 
chairman of a democratic meeting held in the city of 
Albany on the 16th day of May, 1863, he remarks : 
" By the third resolution the meetting indicate their 
opinion, that military arrests may be constitutional in 
localities where rebellion actually exists ; but that such 
arrests are unconstitutional in localities where rebellion 
or insurrection does not actually exist. They insist that 
such mrests shall not be made ' outside of the lines of 
necessary military occupation, and the scenes of insur- 
rection.' Inasmuch, however, as the constitution itself 
makes no such distinction, I am unable to believe there 
is any such constitutional distinction. I concede that 
the class of arrests complained of can be constitutional 
only when, in cases of rebellion or invasion, the public 
sa,fetg may require them ; and I insist that in such cases 
they are constitutional wherever the public safety does 
require them, as well in places to which they may pre- 
vent the rebellion extending, as in those where it may 
be already prevailing ; as well where they may restrain 
mischievous interference with the raising and supplying 
of armies to  suppress the rebellion, as where the rebel- 
lion may actually be ; as well where they may restrain 
the enticing of men out of the army, as where they 
would prevent mutiny in the army ; equally constitu- 
tional a t  all places where they mill conduce to the public 
safety, as against the dangers of rebellion or invasion." 

I 1.etter of Presidmt 1.rrcol.s to I:rwt~w Corning rind others, Jonr I:!, 1863. 
In t t ~ i * ,  Icttrr t h~ .  prrsi11t.11t continues: "l'atke t h ~  pm'tiru1:lr msr n~ent~oned 
I I ~  the meetinz. It is ;tssrrtvd, in sul~stui~cr, thut Jlr. \ r ~ I I ~ ~ ~ ~ I i g I ~ : ~ ~ ~ l  \I.w, by 
a-military commander, seized tried and for no other reason than words 
addressed to a public meeting, in critilcism of the course of the administration 
and in condemnation of the military orders of the general. Now if there bd 
no mistake about this: if this assertion is the truth. and the whole truth: if 
f:here w n s  no other reison for the arrest. then I concede that the arrest was .. . 

~i ; t ,he- i&& n s  Gdersta.nd. was made for a verv different reason: 

.on without- an  adequate militar: 
arrested because he was damaging the political prospects of the administra- 
tion, or the personal interests of the commanding general; but because he 
was damaging the army, upon the existence and vigor of which the life of the 
nation depends. He was warring upon the military, and this ave the mlli- 
tary constitutional jurisdiction to lay hands upon him. I f  Mr. %allandigham 
wn,s not da.maulne t,he militarv oower of the countrv. then this arrest was &&-on - ~ ~ i s t a " k ~ o f ~ f a c h ~ w h i c n '  I would b e  glad to"dorrect on reasonably 
satisfactory evidence. I udderstand the meeting whose resolutions I am con- 
sidering, to be in favor of suppressing the rebelliou, by military force-by 
armies. Long experience has shown that armies cannot be maintained unless 
desertions shall be ounished by the severe penalty of death. The case requires. 
and the law and the constitution sanction this unishment. Must I shoot 
a simple-minded soldier boy who deserts, while Pmust not touch a hair of a. 
wily agitator who induces him to desert? * * If I am wrong on this question 
of constitutional power, my error lies in believing that certain proceedings 
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$ 458. I t  is a great error to suppose that the constitu- 
tion has provided for the same mode of administration 
in tiraes of public danger, occasioned by the presence 
of rebellion, general insubordination, or invasion, and 
in times of peace and public security. I t  is not that 
the constitution itself is different in the time of insur- 
rection or invasion, from what it is in times of peace ; 
but it has provided for modes of administration, differ- 
ent under the dangers of war, and the security of peace. 
When there is nothing to interfere with the silent, yet 
potent authority of the lam, then the civil mode of 
administration is constitutional ; but when, by reason 
of rebellion or invasion, the civil administration becon~es 
ineft'ectual to public security, then the martial mode of 
adnlinistration is constitutional ; and whether the one 
mode or the other sl~all be adopted is left to the deter- 
mination of either the president or congress, according 
to the nature of the exigency calling for their determin- 
ation. When the danger is not imminent, and it is 
safe to await the action of congress, then it would be 
better to leave the question to the action of that body. 
But if, by any sudden invasion or rebellion the public 
safety should demand more speedy action, then there 
can be no doubt it is the constitutional dnty of the 
president to proclaim martial law, and apply that ruode 
of adnlinistration contemplated by the constitution 
during the existence and presence of rebellion or inva- 
sion. The fears lest civil liberty should be overthrown 
by the suspension of the privileges of the writ of habeas 
C O T ~ I S  during the great rebellion, had no just founda- 
tion ; nor were they sustained by facts or logic ; and the 
history of the times as interpreted and understood in 
the future, will reveal the opposition to the measures 
of the administration, in this respect, as having its 
foundation in the craft of the mere politician, and not 
in the judgment of the statesman or patriot.' 
are constitutional when in cases of rebellion or invasion the public safety 
requires them which w&ld not be constitutional when in the absence of 
rebellion and'invasion the constitution does not require them- in other 
words that the constitution is  not in its ap lication in all regpecds the same 
in cas& of rebellion or invasion irivo~ving tRe publid safety, as it is in times 
of Drofound weace and ~ u b l i c  securitv." 

1 To the meeting held at  Albany May 16 1863 Governor SEyxon~ writes as 
follows. "If this proceeding " - s &king df th; arrest of Vallandigham-"is 
approved by the government, an$sanctioned by the people it is not merely a 
step toward revolution-it is revolution. I t  will not on& lead to military 
despotism-it establishes military despotism. In  this asvect i t  must be 
accepted or in this aspect rejected - * *- The peope of this cbuntry now wait 
with the'dee~est anxietv the decision of the administration uwon these acts. 
Having given it a generbus support in the conduct of the war -we pause to see 
what kind of a government it is for which we are asked to pohr out our blood 
and our treasure. The action of the administration will determine in theminds 
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$ 459. No bill of attainder or ex post facto lam shall 
be passed. Bills of attainder are defined to be signal 
exertions of penal justice, and adapted to exigencies 
unprovided for in the penal code. They are such special 
acts of the legislature as inflict punishment upon per- 
sons supposed to be guilty of high offenses, such as 
treason and felony, without any conviction in the ordi- 
nary course of judicial proceedings. In England, if the 
special act inflicted capital punishment, as in cases of 
treason or felony, it was denominated a bill of attainder; 
but if it inflicted a milder punishment, it was more 
properly, a bill of pains and penalties. In  bills of attai~z- 
der the legislature assume the judicial magistracy, 
weighing the enormity of the charge, arid the evidence 
adduced in support of it ; then they decide the political 
necessity and moral fitness of the penal judgment. 
These legislative sentences of condemnation have the 
force of law, but are applicable only to the particular 
deliuqueut, and expire as to their chief or positive 
effects, with the occasion of their enactment.' Thus, 
persons were, by act of parliament, attainted of treason 
after death ; and Lord COKE says many such acts have 
been made.= These attainders were such as affected 
either the crime, the evidence, or the yunislment. As 
affecting the crime, it was usual in England in times of 
domestic rebellion to pass acts of parliament inflicting 
penalties of attainder on persons by name, who had 
levied war against the king, and had fled from justice, 
provided they should not surrender by a duy prefixed. 
Tho neglecting to surrender by the appointed day, 
constituted, or rather, consummated, the new treason 
against which the attainder mas directed. Until that 
time, it was inchoate and unripe for the operation of 

of more than one-half of the neonle of t.he loval states. whether this wn.r i s  

inas held'in New Pork city and Philadelphia i)n the 11th of June a state 
cogvention of the democratic sartv was held at  Columbus. Ohio. and (Vallan- 
digham was their nominee for governor. I t  was well known to these men 
-that is, to the leading ones-that at  the very time they were holding 
these political meetings, and denouncing the administration for making these 
arrests that a secret conspiracy exi~ted throughout the western middle and 
easterr; states, against the government of the United States, and in) the interest 
of the rebellion: - that they boasted of an efficient, organized band of over 
three hundred thousand strong scattered throughout the north ready to rise 
a t  a preconcerted signal, and i n h l v e  the north in bloodshed and'civil strife :- 
that the boldness of many of those who were arrested was owing to the 
fact, that they believed the Lincoln government, as they called it, was about 
to be overthrown. 

1 2 Wooddeson, pp. 621,622. 
2 4 Inst., 36, 37. 
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the particular statnte.' The acts of attainder passed 
against domestic rebels were enforced in a summary 
manner. No indictment was preferred to a grand jury; 
but the statute was certified into chancery by the clerk 
of the parliament, in pnrsuauce of writ directed to him 
for that pnrpose; it was then relnoved into tlle king's 
bench, where the whole proceeding was entered upon 
the record, and the prisoner was asked what he had to 
allege why execution should not be awarded against 
him. These bills of attainder in their operation in 
respect to crime, sometimes determilied things to be 
treason which by no prior law had been so de~lared .~  I t  
is probably for this reason, that ex post facto laws are 
prohibited in this connection. Thns, " No bill of attain- 

. der or ex post facto law shall be passed." A bill of 
attainder as affectiug the evidence, was passed in the 
case of Sir John Fenwick, changing the lam as to 
the evidence in his case. The statute requiring two 
witnesses in the more atrocious kinds of high treason, 
the bill in Fenw~ck's case was sustained upon the testi- 
mony of a single witness, not upon oath, by allowing 
written evidence not competent in ordinary trials ; and 
by hearing proof of what had been sworn when Sir John 
Fenwick was not a party, nor present; and of things 
transacted by his wife, which could not legally excul- 
pate or convict her husband. Such are the nature of 
bills of attainder which are prohibited by the constitu- 
tion. By expost facto lam, in the constitution, is meant 
only those acts which are of a criminal or penal charac- 
ter. The supreme court define an ex post facto law thus: 
" I t  is one which renders an act punishable in a manner 
in which it was not punishable when ~ornrnitted."~ The 
supreme court hare also decided that the term ex post 
facto law does not apply to civil laws, or civil pro- 
ceedings. = 

5 460. I t  is a rule of constitutional government, that 
the legislative and judicial office shall be separate, and 
one body shall not exercise the functions of both. The 
constitrition of the United States, which provides that 
the judicial powers of the nation shall be vested in one 
supreme court, and in such inferior courts as the con- 
gress may from time to time ordain and establish, in 
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spirit makes it impossible for congress to pass bills of 
attainder without this special prohibition. Nevertheless, 
the special prohibition was properly inserted, showing 
in express terms, that the founders of the American 
government repudiated that species of judicial legisla- 
tion tending to a subversion of that liberty, and of those 
rights of the subject, which the government was insti- 
tuted to protect and preserve. Says Dr. PALEY: "This 
fundamental rule of civil jurispruderlce is violated in 
the case of acts of attainder or confiscation, in bills of 
pains and penalties, and in all ex post facto laws what- 
ever, iu mhich parliament exercises the double oftice 
of legislature and judge. And whoever either under- 
stands the value of the rule, or collects the history of 
those instances in mhich it has been invaded, will be 
induced to acknowledge that it had been misar and 
safer never to have departed from it. He  will confess, 
a t  least, that nothing but the most manifest and imme- 
diate peril of the commonwealth mill justify a repetition 
of these dangerous examples. If the lams in being do 
not punish an oEender, let him go unpunished ; let the 
legislature, admonished of the defect of the lam, pro- 
vide agairlst the commission of future crimes of the 
san~e  sort. The escape of one delinquent can never 
produce so much harm to the community, as may arise 
from the infraction of a rule upon which the purity of 
public justice and the existence of civil liberty essen- 
tiall y depend." 

5 461. While considering the subject of bills of 
attainder, and ex post facto law, another provision of the 
constitution comes appropriately under consider a t' ion. 
Section three of the third article provides, that "trea- 
son against the United States shall consist in levying 
war against them, or in adhering to their enemies, 
giving them aid and comfort. That no person shall 
be convicted of treason unless upon the testimony of 
two witnesses to the same overt act; or on confession 
in open court. That congress shall have power to 
declare the punishment of treason; but no attainder 
of treason shall work corruption of blood, or forfeiture, 
except during the life of the person attainted." These 
restrictions upon the constituents of treason, tho evi- 
dence requisite to a conviction, and the punishment to 
be denounced against it, had reference to certain legal 
abuses or enormities practiced under the constitution of 
the English government, I n  England treason consisted 
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in any act mhich the government saw fit to denounce 
as such. The term treason imported betrayal, treachery, 
or breach of faith. I t  was a general appellation made 
use of by the lam to denote uot only offenses against 
the king a,nd government, but also that accumulation 
of guilt mhich arises whenever a superior reposes confi- 
dence in a subject or inferior, between whom and him- 
self there subsists a natural, civil or even a spiritual 
relation ; and the inferior so abuses that confidence, so 
forgets the obligations of du ty, subjection and allegiance, 
as to destroy the lifb of any superior or lord. This mas 
looked upon as proceeding from the same principle of 
treachery in private life, as would have urged him who 
harbors it, to have conspired in public against his liege 
lord and sovereign: aud, therefore, for a wife to kill 
her lord or husband, a servant his lord or master, an 
ecclesiastic, his lord or ordinary, these being breaches of 
the lower allegiance of private and domestic f'aith, are 
denominated l ~ e t i t  treason. But when disloyalty so 
rears its crest, as to attack majesty itself, it is called by 
way of distinction, 7~iqh treason? By the ancient com- 
mon law there was great latitude left in the breast of the 
judge to determine what constituted treason, whereby 
the creatures of tyrannical princes had opportunity to 
create abundant constructive t'reasons : that is, to raise by 
forced and arbitrarv construction, offenses into the crime 
and punishment of' treason which never mere suspected 
to be such, But to prevent these inconveniences arising 
from the multitude of constructive treasons, the statute 
of 25 Edward 111, ch. 2, mas made, which defined what 
offenses only should, for the future, be held to be 
treason. This statute comprehended all kinds of trea- 
eon under seven distinct branches. 
1. Where a man should compass or imagine the death 

of the king, his queen, or their eldest son and heir. 
2. Where a man violates the king's companion, or 

eldest daughter unmarried, or the wife of his eldest 
son, and heir. 

3. Where a man levied war against the king in his 
realms. 

4. Where a man is adherent to the king's enemies in 
his realm, giving to them aid and comfort in the realm 
or elsewhere. 

5. Where a man countefcits the king's great or privy 
seal. 

1 4 B1. Corn., 76. 
36 
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6. Where a man counterfeits the king's money, or 
brings false money into the realm, couuterfeit to the 
mocey of England, knowing the money to be false to 
merchandise and to make payment withal. 

7. If a man slay the chancellor, treasurer, or the 
king's justices of the one bench or the other, justices 
in eyre, or justice of the assize, and all other justices 
assigned to hear and determine, being in their places 
doing their offices.' 

But this method of defining what should constitute 
heason was not sufficient, to satisfy; so the act pro- 
ceeded, "Because other like cases of treason may 
happen in time to come which can not be thought of 
or declared a t  present, it is accorded4hat if any other 
cause, supposed to be treason which is not above speci- 
fied, doth happen before any judge, the judge shall 
tarry without going to judgment of the treason till the 
cause be shown and declared before the king and his 
parliament, whet,her it ought to be judged treason or 
other felony. In  consequence of this power, constitu- 
tionally inherent in every subsequent parliament, new 
treasons could be declared a t  any time, and persons 
could be made subject to the punishment of treason 
by bills of aitainder, and expost facto lams, a t  the pleasure 
of the parliament. This omnipotent power of parlia- 
ment to define an act as treason, and to denounce the 
penalties of treason after the act had been committed, 
is an abuse of legislative power which the constitution 
seeks to avoid: and therefore provides, that no bills of 
attainder or ex postfacto law, shall be passed; and goes 
further, and declares what acts alolle shall be neces- 
sary to constitute treason, to wit, " treason against the 
United States shall consist only in levying war against 
them, or in adhering to their enemies, giving them aid 
and c~mfort ."~ 

5 462. Under the British constitution the transcend- 
ent powers of the legislature or parliament are such, that 
no act can bind a subsequent parliament to its definition 
of treason ; as for example ; under the reign of Ricl~ard 
11, the legislature was exceedingly liberal in declaring 
new treasons, so much so that in the first year of his 
successor's reign an act mas passed reciting "that no 
man knew how he ought to behave himself, to do, speak 
or say, for doubt of such pains of treason ; and therefore 

1 Const. II., s. art. 3, 2 1. 
2 1 B1. Corn., pp. 7 6 % .  
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it mas accorded that in no time to come any treason be 
judged otherwise t l~an  was ordained by the statute of 
King Edward the Third.' This, says Blackstone, swept 
away a t  once the whole load of extravagant treasons 
introduced in the time of Richard IL2 But again 
between the reigns of Henry IT ,  and Mary, the spirit of 
inventing new treasons was revived, such as offenses 
of clipping money, breaking prison or rescue, when the 
prisoner was committed for treason ; burning houses to 
extort money ; stealing cattle by Welshmen ; execrations 
against the king; calling him opprobrious names by 
public writing, &c3 The principle to be noticed is, that 
this power to abuse legislative authority creating new 
treasons ad libitum, as it exists under the British consti- 
tution, is taken a,way by the American constitution. 
The constitution of the general government has defined 
what acts shall be necessary to constitute treason, and 
congress has no power to extend the definition. The 
Supreme Court of the United States has placed its con- 
struction upon iL4 Said the court, to constitute that 
specific crime, war must be actually levied against the 
United States. However flagitious may be the crime of 
conspiring to subvert, by force, the government of onr 
country, such conspiracy is not treason. To conspire to 
levy war, and to levy war, are distinct offenses. The 
first must be brought into open action by the assemblage 
of men for a purpose treasonable in itself, or the fact of 
levying war cannot be committed. * * * I t  is not 
the intent'ion of the court to say that no individual can 
be guilty of this crime, who has not appeared in arms 
against his country. On the contrary if war be actually 
levied, that is, if a body of men be actually assembled 
for the purpose of effecting by force a treasonable 
purpose, all those who perform any part, however 
minute, or however remote from the scene of action, 
and who are actually leagued in the general conspiracy, 
a4re to be considered tmitors. But there must be an 
actual assembling of men for the treasonable purpose, 
to constitute the levying of war." There is considerable 
latitude left to the court in determining the treasonable 
purpose, as well also as what constitutes adhering to the 
enemies and giving them aid and comfort. During the 
civil war in the United States, the Governor of Virginia 
1 Hen IV ch 10. 
2 ~1 born' M: 
3 4 ~1 COG 78-85. 
4 Ex imte  j6ollman, 4 Cranch, W. Bee also U. S v, Burr, 4Cranoh, 469. 
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proposed to Mr. Rinckman, of New York, agent of the 
New York ant1 Virginia Steamship Company, payment 
for two steamers of that liue mhicll had been seized for 
the rebel service. Mr. Hinckman mas informed that an 
acceptance of that offer by him mould be treated as 
an act of treason against the United States. Mr. Seward 
stated the point thus : " An insurrection has broken out 
in several of the states of this Union, including Vir- 
ginia, designed to overthrow the government of the 
United States. The executive authorities of that state 
are parties to that-insurrection, and so are public ene- 
mies. Their action in seizing or buying vessels to be 
employed in executing that design is not merely without 
authority of lam, but is treason. I t  is treason for 
any person to give aid and conlfort to public enemies. 
To sell vessels to them which it is their purpose to 
nse as ships of war, is to give them aid and comfort. 
To receive money from them in payment for vessels 
which they have seized for those purposes, would be to 
attempt to convert the unlawful seizure into a sale, and 
mould subject the party so offending to the pains and 
penalties of treason, and the government wonld not 
hesitate to bring the offender to punishment." Although 
the constitution thus defines the comtituents of treason, 
there is great latitude of construction to determine what 
acts shall amount to levying war ; and what to giving 
aid and comfort to the enemy. 

5 463. Another evil ,incident to the power of parlia- 
ment to define or create new treasons mas their power 
to receive what species of evidence they pleased, and to 
determine upon mhat amount to convict of treason. 
%'hus, in the reign of William III., Sir John Penwick 
mas indicted for treasoti upon the oaths of two wit- 
nesses. Sir John obtained a delay of his trial, and in 
the mean time one of the witnesses departed from the 
realm ; and, as the statutes1 then required two witnesses 
to convict of high treason, it became necessary for par- 
liament to provide for his case. For this cause a bill 
of attainder mas introduced, which brought into the 
honse of commons a formal trial. Upon this trial, the 
rules of evidence and the requirements of the statute 
mere departed from. A single witness was examined, 
not upon oath, because such mas the custom in the 
house of commons ; written evidence not admissible 
in common trials was jntroduced ; mhat had been sworn 

1 Edw. VI,, ch. 12; 5 and tl do., ch. 11; 1 and 2 Ph. & M., ch. 10; 4 B1. Corn., 356. 
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to in a case in which Sir John was not a party, and 
when he was not present, mas given in evidence; and 
testimony of things transacted by his wife, which could 
neither exculpate nor corlvict the husband, mere ad- 
mitted. In this nlanner he was convicted, and suffered 
the penalties of treason, except the king remitted all 
the corporal severities mhich form a part of the ordinary 
,judguient, except decapitati~n.~ Abuses of this charac- 
ter instructed the American people to make i t  a part of 
the fundamental lam of the nation that 110 person should 
bo convicted of treason unless on the testimony of two 
witnesses to the same overt act, or on confession in open 
eour t. 

$j 464. The next abuse incident to the English system 
of creating new treasons ad libitum, which the people 
sought to provide against, mas the effect and conse- 
quences of an attainder of the crime. According to the 
English theory, there were certain results following 
the judgment upon conviction of treason, as being 
necessarily incident thereto. The penal ty of the law to 
be executed upon the person of one convicted of treason 
mas rigorous in the extreme. He  mas required to be 
pn t to death with circumstances of unusual cruelty. 
His bowels mere to be taken out while he was yet alive, 
and burned in his presence. He mas to be qruartered, 
decapitated, etc. But in addition to the penalty to be 
inflicted upon the person of the convict, certain inci- 
dents also attended the judgment upon conviction of 
high treason? Forfeiture to the king of all his lands 
and tenelnents of inheritance, whether fee-simple or fee- 
tail, with a11 his rights of entry on lands or tenements 
which he had a t  the time of committing tho treason, or 
a t  any time afterwards, to be forever vested in the 
crown. This forfeiture related back to the time the act 
of treason mas committed, so as to avoid all intermediate 
sales and incumbrances. The natural justice of this 
forfeiture, says Blackstone, is founded on this consider- 
ation ; that he who hath thus violated the fiiudnmental 
principles of government, and broken his part, of the 
original contract between king and people, hath aban- 
doned his connection with society, and hath 110 longer 
any right to those advantages mhich before belonged 
to him pr~rely as a member of community; among 
mhich social advantages the right of transferring or 

22 Wooddeson pp. 6'34 638; 7 W. III., ch. 3, 1 2; Corn. Jour., 25 Nov. 1696: 
Lord's Jour., 23 bec., l6d.  
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transmitting property to others is the chief; and further 
he adds, "Such forfeiture, moreover, whereby his pos- 
terity must suffer as well as hiluself. mill help to restrain 
a man, not only by his sense of duty and dread of per- 
sonal punishment, but also by his passiolls and natural 
affections, and will interest every dependent and rela- 
tion he has, to keep him from odendiug in such man- 
uer.' These forfeitures, conseqnent upon the attainder 
of treason, differ from those pronounced, or rather cre- 
ated, by the statutes of prce~nzrnire and others in this :- 
the latter fbrfbitnres are made a part of the jzcdper&t 
and pencrlty inflicted by the respective statutes ; and they 
do not follow as mere comepences of the attainder. 
Besides the forfeiture of all estate in lands, the convict 
also forfeits all goods and chattels, with this distinc- 
t,ion :-Lands are forfeited upon attainder, and not be- 
fore ; goods and chattels are forfeited by conviction ; 
because in many cases, where goods are forfeited, there 
never is any attainder, which happens only where judg- 
ment of death or outlawry are given. The distinction 
between conviction and attainder is this :-The convictiotz 
111:~~- happen without juilginent of death or outlawry ; 
but jndgment of death or outlawry cannot take place 
until after conviction. When the juclgment of the law 
is pronounced, ancl final action had, then attainder takes 
place. The forfeiture, relating back to the commission 
of the act of treasoii, instautaneonsly takes place; in- 
heritable blood ceases to connect the attainted with the 
past or future, and nothing remains for him in this 
world but the fearfill execution of the death sentence, 
with its at,tendant horrors. 2. The remailling incident 
of attainder of treason, is that of the corruption of 
blood. I t  is the immediate consequence of the judg- 
ment of attainder; ancl this corruption of the blood 
proceeds both upward and downward, so that the 
attainted person car1 neither inherit lands or other heredi- 
taliients from his ancestors, nor retain those already in 
possession of, nor transmit them by descent to, any heir; 
lmt the sanie escheat to the lord of the fee, subject to 
the King's superior right of forfeiture ; and he also 01)- 
strncts all descents to posterity wherever they are 
obliged to derive title through him to a remote ancestor. 
$j 465. When sentence of death, the most terrible and 

highest judgment known to tho laws of England, is 
pronounced, the immediate, inseparable consequences 

1 4 B1. Corn., 381. 
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from the conmon law is attailtder. For when i t  is now 
clear beyond all dispute that the criminal is no longer 
fit to live upon the earth, but is to be exterminated as a 
monster aud a bane to human society, the law sets a 
note of infamy upon him, pnts him out of its protection, 
and takes no filrther care of him, than barely to see him 
executed. He is then called attaint; attinctus, stained 
and b~aclcened. He  is no longer of any credit or repu- 
tation; he cannot be a witness in any court; neither is 
he capable of performing the functions of another man, 
for by an anticipation of' his punishment, he is already 
dead in law. This is after iudgw~elzt: for there is a great 
difference between a man colzoicted, and attainted, though 
they are frequently, through inaccuracy, confounded 
toget,her. After conviction only, a n~an  is liable to none 
of these disabilities, for there is still, in contemplation 
of law, a possibility of innocence. Something may be 
ogered in arrest of judgment: the indictment may be 
erroneous, which will reuder his guilt uncertain, and 
thereupon the present conviction may be quashed : he 
may obtain a pardon, or be allowed the benefit of cler- 
gy, both of which suppose some latent sparks of merit 
which plead in extenuation of his fault. But when 
j~idgmeut is once pronouuced, both lam and fate conspire 
to prove him completely guilty, and there is not the 
rcmotest probability left of anything to be said in his 
favor. Upon jndgment,, therefore, of death. and not 
before, the attainder of a criminal commences; or upon 
such circumstances as are equivalent to judgment of 
death; as judgment of outlawry on a capital crime pro- 
nounced for abscondiug or fleeing from justice which 
tacitly confesses the guilt. For these reasons, either 
upon jadgment of outlawry, or of death for treason or 
felony, a man is said to be attainted? 

$j 466. I t  was in view of the lam on the subject of 
treason, as i t  then existed in England, that these 
provisions of the constitution were framed. The con- 
stitution not only confined the subject of treason to the 
act of levying war against the nation, and in adhering 
to its enemies, giving them aid and comfort ; and fixed 
upon the nature and quantity of evidence which should 
be iadispensible to conviction; but it went further, to 
abolish or make impossible those incidents of attainder 
of treason already described. I t  gives to congress, in 
the broadest terms, the power to declare the punishment 
1 4 B1. Corn. 380, 381. 
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of treason ; that is, congress may impose what penalty 
it thinks proper to be inflicted upon the person of the 
criminal, or upon his property ; but wl~atever is inflicted 
upon him or his, ims t  be a part of the penalty prescribed 
by law ; aud shall not follow ass the inevitable conse- 
quence of the judgment by which he becomes attaint. 
It is to be remembered, that the consequences of the 
attainder are no part of the penalty denounced against 
the oriminal. They follow inevitably, the condition in 
which the criminal is placed in the eye of the law, as 
soon as by the judgment of the court all possible hope 
is extinguished, .aud the guilty one becomes attainted. 
Then the blood is corrupt&, counectiag with neither the 
past or the future. Then forfeiture takes place, because 
there is in him nothing of manhood left to which it can 
attach. He is without ancestor or heir; and what he 
possessed at  the time to wl~ich the attainder relates, goes 
to the king by fbrfeiture. I n  this view the language of 
the constitution is simple aod appropriate; congress 
shall have power to cleclare the punishment-afix the 
penalty-of treason ; but no attainder of treason-that 
is, no tainted condition of the criminal resulting from 
the judgment of condemnation-shall work corruption 
of blood or forfeiture, except dnring the life of the per- 
son attainted. 

$ 467. There have been two classes of construction 
placed upon the last clause of this provision, which 
cause their advocates to arrive a t  very different results 
as to the effect. to be given to it. One party insists that 
it is a limitation upon the penalty which congress is 
empowered to denounce as the punishment for treason ; 
that owing to this provision congress can not make an 
nbsolote forfeiture of real estate to the government a 
part of the penalty of the crime; but can extend its 
effect only during the life of the traitor.' The other 
part,y insist that it has no reference to the penalty which 
congress is anthorized to declare as the pu~~ishment for 
treason ; that it refers only to the period during which 
the party shall be liable to be attainted; that is, the 
attainder shall take place during the life of the persou 
attaiuted. There is a third view which seems to be more 
in accordance with the legal meaning of the langnnge 
used, and the purpose the people had in view at the 
time than either of the foregoing constructions, n,ud i t  
excludes both of the others ; that is, it affirms that the 
latter clause of this provision is neither a limitation upon 
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the power of congress to declare the punishment of 
treason, nor upon the time during which the person 
shall be attainted; but that it means, as its langnage 
imports, that there can be a cor~dition in the criminal 
known as attainted ; p.roduced, as in law, it only can be 
produced, by pronouncing the jndgrnen t of the lam upon 
the convicted felon; aud that the incidents of that, 
attainder, corruption of blood and forfeiture can follow 
as in England, but only during the! life of the person 
attainted. After death the attainder shall cease; that . 
is, the corruption of blood and forfeiture shall be at  an 
end, and as to all that come after him as heirs they may 
take through him as though his blood liad l!ever been 
corrnpted. Each of these constructions mill be consici- 
ered in their order, premising first, that no light is to be 
obtained from the debates in the convention framing, or 
the conrentions adopting the constitution ; nor has the 
Elupreme Court of the United States yet put its con- 
struction upon that clause. 

5 468. The theory that the clause under consideration 
is a limitation upon the power of congress to declare 
the punishment of treason is objectionable for at  least 
two reasons. First, t l ~ e  language of the clause forbids 
such construction. To suppose it to be a limitation 
upon the power of congress to aEx by law, the pen- 
alty for treason, is to give to the word " attaiuder " a 
meaning and an office which has no warrant in any 
former use. Attainder, as used in lam, implies the 
imparting of a state or condition to the person by the 
pronunciation of the sentence vhich the law denounces 
upon the convicted felon or traitor. Attainted, in~plies 
the state of the felon produced by the jndgment, bereft 
of civil life, of human sympathy and connections ; with- 
out the protection of law, awaiting only to be executed. 
Oorrnption of blood, and forfeiture are the immediate 
and inseparable consequences of this attainted condi tion, 
wrought out by the condition itself. Hence the expres- 
sion, "no attainder of treason shall work corruption of 
blood or forfeiture except" for a limited time. The 
penalty of the law enters in to make the judgment;. 
The judgment of the lam produces the attainted condi- 
tion; and corruption of blood and forfeiture result from 
that condition as an inseparable consequence. I t  would 
therefore be a most unwarrantable interpretation of the 
language used to make this clause a limitation upon the 
power of Oongress to declare the punishment for trea- 

37 
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son. Second, if the language used mould admit of such 
interpretation consistently with any former use of the 
same, the provision would so limit the power of 
Congress in denouncing the penalty, as to virtually 
protect the property of the traitor from confiscation or 
even use for any considerable length of time, unless the 
government should preserve the life of the traitor for 
the sake of keeping tbe use of his property. In all 
governments the penalty of treason, that is, of that 
species of treason which aims at  the life of the state or 
government, is death. A i ~ d  after conviction and sen- 
tence, it is not usual to defer for a loug time, the period 
of execution. If, then, the extent to which Congress 
can subject the property of the traitor to forfeiture, is 
limited to the period between sentence and execution, 
the life estate, per autre vie-during the life of the felon 
-mould be of little value. Ordinarily, if justice should 
be done by the speedy execution of the law, upon the 
guilty, the tenant would have little time to raise and 
gather his crops. The estate would comnleuce at  the 
ruoment of judgment, and end on the day of execution. 
Such cannot be the true construction of that clause. 

$ 469, The theory that the clause under col~sideration 
is a limitation upon the period during which it shall be 
lamfill to convict, adjudge and attaint a traitor, is objec- 
tionable for two reasons. First, because the structure of 
the sentence must be distorted to adapt it to the expres- 
sion of such idea or limitation. Had the authors of 
that instrument intended to express such a limitation 
they would probably have said, " but there shall be no 
attainder of treason except during the life of the person 
attainted, which shall work a corruption of blood, or for- 
feiture." But even under this form of sentence, or any 
other form which can be given to it, except as it stands 
in the constitution, the word attainder cannot be used 
in its strictly legal sense, and sustain the hypothesis that 
i t  is either a limitation upon the penalty for treason or 
upon the time for trying the accused. A second objec- 
tion to this interpretation or construction is, that the con- 
stitution had before provided against the exercise of any 
such authority to attaint a person after his death, so that 
if such be its real meaning, this clause is without value. 
Under the greatest latitude practiced in Eugland, crea- 
ting new treasons, passing bills of attainder, and expost 
faeto laws, it never happened that the courts of England 
went through the formality of trying, convicting and 



denouncing the penalty of the law upon a dead person. 
When the party denoul~ced for treason or other felony 
was dead, it required the omnipotent power of parlia- 
ment to attaint him by bill: nud therein is one of the 
advantages, that they could deal with the dead as though 
they were still living. But the constitntion of the United 
States had provided against proceedings after the death 
of the accused, by the provision that "No bill of attain- 
der or ex post facto law shall be passed." Therefbie it 
was unnecessary to insert the clause under consideration, 
if the end sought was to make impossible the attainting 
of :L person after his death. 

The remaining theory, and the one which seems luost 
free from objection, is that which interprets this clause 
to be a limitation upon the (Illration of the corruption 
of blood and forfeiture incident to the condition of 
attainder. The language implies that there is such a 
condition as that of attainder of treason, and that such 
condition has the power to wor7c a corrztptio~t of blood atzd 
for-eiture. In legal parlance, attainder is the immediate, 
inseparable cousequence of the jutlgment denouncing 
the penalty of the law upon the convicted felon, whether 
by parliament or court. In  like parlance, corruption of 
blooil and forfeiture are the work or result of attainder, 
and form no part of the penalty. Thus, again, the pen- 
alty of the law enters into, and becomes the judgment, 
of the court, whether i t  extends to life, limb, l ibert ,~,  or 
property. The attainder resulted from this judgment, 
and the corruption of blood and forfeiture, from the 
attainder. This clause of the constitution, then, is to be 
constrned as meaning that no attainder of treason shall 
work corruption of blood or forfeiture, except daring the 
life of the person attainted, that is, except for a limited 
period, measured by the life of the felon. Such being 
the interpretation, congress has frdl power to denounce 
what penalty it sees proper, as the puuishment for trea- 
son, extending to life, limb, liberty, or property. I t  can 
do every thing except extend the period of corruption of 
blood and forfeiture incident to the attainted condition 
of the criminal. It can limit the forfeiture, or take 
it away entirely ; it can limit the effects of the cor- 
ruption of blood, or remove it entirely. Under the 
English system, the attainted felon is forever a broken 
liuk, and can never be the lneans of connecting heir 
with ancestor. Under the American constitution, this 
broken link continues but a few days. It reaches only 



from judgment to execution, when the corruption ceases, 
by the termination of the attainted condition, and, 
therefore, the forfeitures cease. I t  is not to be objected, 
that the forfeiture amounts to nothing, if it continue no 
longer than from judgment to execution. Congress has 
authority to provide by penalty what shall constitute 
the judgment against the traitor, and it need leave 
~iothing to be operated upon by forfeiture. According 
to this construction, the full force and effect is given to 
the language used; the harshness and injustice of the 
English lam on the subject of treason is removed. Con- 
gress has full power to declare, without limitation, the 
punishwent of treason, and most clearly the end in- 
tended by this clause is fully secured. By this con- 
struction, the traitor, convicted and sentenced to death, 
hecomes attainted, and his attainder works corruption 
of blood and forfeiture, not forever, but for a limited 
period, during the life of the felon. That is, while liv- 
ing, the traitor, under sentence of death, is a broken 
link,; he is stained and blackened by his ascertained 
crime, and is disconnected with ancestor or heir, cut off 
from hnman sympathy, from human aid, from credit, 
reputation, capacity, and, in anticipation of punishment, 
in law, already dead. 

" No capitation or other direct tax shall be laid, unless 
in proportion to the census or enumeration, hereinbefore 
directed to be taken." The part of the constitution 
here referred to is the third clause of the second section 
of the fifth article, which provides that representatives 
and direct taxes shall be apportioned among the several 
States in the Union, according to their respective num- 
bers. I t  also provides the means and manner in which 
such numbers shall be ascertained. This subject was 
considered in the tenth chapter1 of this treatise, to which 
reference is made. 

$ 472. No tax or duty shall be laid on articles exported 
from any state. No preference shall be given, by any 
regulation of commerce or revenue, to the ports of one 
state over those of another; nor shall vessels bound to 
or from one state be obliged to enter, clear, or pay 
duties in another. The object of this prohibition is to 
avoid as far as possible, in eqnality of burdens imposed 
by the general governnlent upon the people of the dif- 
ferent states. I t  mas tthe purpose of those instituting 
the general government to treat with impartiality the 

1 Ante, p. 171, 8 337 et seq. 
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people of the nation without respect to the particular 
states in which they chanced to reside. The constitu- 
tion commits the subject of regulating commerce to 
congress; under which general power they have the 
sovereign authority of the, nat'ion, to be exercised accord- 
ing to their discretion. Without some restrictions 
imposed upon the exercise of this power, they can do 
what sovereignty itself could do, in its exercise: for the 
terms of the grant are absolute and unqualified, giving 
the regillation and control of commercial intercourse to 
congress. To p a r d  against such an exercise of this 
power as would operate oppressively upon particular 
states, this provision was inserted, prohibiting the levy- 
ing of an export duty upon articles exported from any 
state. This prohibition has been understood generally 
as excluding from congress, authority to levy export 
duties; in-as-much as all exports are from the several 
states. If congress mere allowed to lay an export d u t ~  
from any one state, it might unreasonably injure or per- 
haps destroy the staple productions or common articles 
of that state. Thus, some of t,he states have nothing 
but agricultural products for exportattion; others have 
mauufacturing products; others still, derive their re- 
sources mainly from the fisheries. Now a duty laid on 
auy of these classes of esports would operate unequally 
upon tbe people of the different states living by such 
diverse pursuits. Such is the character and extent of 
the constitutional objection to the authority of congress 
to levy export duties. I t  rests upon the hypothesis that 
the state, as a political institution, has a corporate and 
vested interest in the products of the industry of the peo- 
ple residing within its territorial limits, and that, therefore 
it shonld be provided for, by guarding against all possi- 
ble encroaohiuents by the nation upon its corporate and 
vested rights and interests. The language of this pro- 
hibition does not necessarily extend beyond denying to 
congress authority to levy export duties upon the pro- 
ducts of a particular state: that is, forbidding congress 
in the levying of duties, to regard state lives. But if 
the prohibition is to be extended to the exclusion of all 
power in congress to levy export duties by reason of 
the inequality of the operation of any law which conld 
be made, t'hen the same season mould be applicable to the 
levying of inzport duties: for while it would be true tbat 
the inhabitants of the several states are generally 
engaged in different pursuits, and produce for market 
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different articles ; i t  is also true, that the inhabitants of 
the several states generally inqort different articles for 
home consumption; and investigation mill show nearly 
as great a diversity in the local character of inzports, as 
there is in the local character of exports. But beside 
this, the local character of exports or imports is not at  
all determined by state lines. Whether a locality shall 
engage in any particular enterprise as that of agricul- 
ture, manufactures, mining, fishing or commerce, does 
not depend upon state lines; and there exists no reason 
why the particular prohibition under consideration 
should be construed as intended to avoid inequality of 
burden by prohibiting duties upon exports, in any other 
sense than that the exports from a particular state 
should not be made the sukject of a local export duty. 
I n  other words, the spirit of the entire clause is, that 
in the regulation of commerce, congress shall pay no 
heed to state lines; but shall so exercise its powers 
that they shall operate equally upon all citizens, in 
the same manner as though the political division known 
as states, did not exist. 

5 473. As a historical fact the convention which pre- 
pared the draft of the constitution, intended by this 
clause to deny to congress the power to lay export duties. 
This is verx clearly manifested in their discussions upon 
that subject. This prohibition was insisted upon as a 
protection to the staple states, as they were called. 
Thus, General Pinckney was alarmed at the remarks of 
Gouverneur Morris, who had spoken of laying taxes on 
exports, becanse South Caroline had, in a single year, 
exported to the amount of S600,OOO sterling, all of which 
were the fruits of the labor of her blacks.' Again Mr. 
Pinckney reminded the convention that if the committee 
should fail to insert some security to the Southern States 
against an emancipation of slaves, and taxes on exports, 
he should be bouud in duty to vote against their report: 
Again Mr. Mason urged the necessity of connecting 
with the power of laying taxes, the prohibition, that no 
tax should be laid on exports. He hoped the North- 
ern States did not intend to deny to the Sonthern, this 
security." Mr. Elsworth claimed there were solid reasons 
against congress laying taxes on exports. First, it 
mould discourage industry, as taxes on imports would 
discourage luxury. Second, the produce of different 

1 Madison's Debates in Congress, 302 ; 5 Elliott's Debates by Lippencott, 1886. 
2 Id p. 357. 

1 4 p .  432 



states is such as to prevent uniformity in such taxes 
Third, the taxing of exports would engender incurable 
jealousies.' On the other hand, Mr. King objected to 
the position in which the general government would be 
placed by not allowing it to prohibit the importation of 
slaves, or to tax exports. He inquired, " is this reasona- 
ble ? what are the great objects of the general system 1" 
First, defense against foreign invasion; secondly, 
against, internal sedition. Shall all the states then ba 
bound to defend each, and shall each be a t  liberty to 
introduce a weakness which will render defense more dif- 
ficult 7 Shall one part of the United States be bound to 
defend another part, and that other part be a t  liberty, 
not only to iucrease its own danger, but to withhold the 
compensation for the burden ? If slaves are to be impor- 
ted shall not the effects produced by their labor supply 
a revenue the better to enable the general govern- 
ment to defend their masters? There was no such 
ineqnali ty and unreasonableness in dl this - that the 
people of the northern states couldnever be reconciled 
to it ; - no candid man could undertake to justify it to 
them2 The clause as it now stands in the constitution, 
was the result of the discussion and compromises of the 
conve~~ tion ; and it cannot well be questioned that they 
intended so to frame the draft of this prohibition, as to  
deprive congress of the power to tax exports. But here 
arises a more serious question. The iutention of the 
framers of the constitution has nothing to do with the 
legal interpretation of the instrument itself. I t  can- 
not give a meaning to i t  differing from the natural 
import of the language used. I t  is not a question, what 
mere the views of those who made the drnft of the instru- 
ment bnt what were the views of those who ordained it. 
If the language used by them be such as to render it nec- 
essary to resort to interpretation, then resort may be 
had to such principles of interpretation as well estab- 
lished rules will permit ; but in no case can the motives 
and purposes of those who prepared the drafb of the in- 
strument be inquired into, with the view of ascertaining 
the intention of another body who adopted it. If the 
expression, " no tax or duty shall be laid on artides ex- 
ported from any state," require an interpretation other 
than that which the natural import of the language 
used implies, then a resort to the established rules of 
interpretation is required ; and no one is authorized to 

1 Madison's Debates in Congress, p. 454. 9 Id., p. 39L 
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depart from such rules ; because all instruments are con- 
structed with the view of disclosing the intention of 
the parties to the same, as it shall appear when inter- 
preted according to such rules. The first principle of 
construction requires that the words used shall be 
understood according to their usual and most known 
signification. If the meaning is still dubious, then resort 
to the context shall next be had, by which is included an 
examination of the preamble ; or of other acts passed 
by the same legislature ; as statutes in pari nzateria are 
to be construecl in reference to each other. If the mean- 
ing is still uncertain, then reference to the subject 
matter is next in order ; asd the meaning still remaining 
doubtful, the last resort is to the reason and spirit of the 
law; or the motive which led the legislature to enact 
it.' Tried by any or all of these modes of ascertaining 
the legal meaning of the above clause, and there is but 
one conclusion ; and that is, that in the exercise of its 
power over commerce, and in the regulation thereof, 
congress should pay no heed to state lines, but should 
so exercise its powers, that they should operate equally 
upon all citizens, in the same manner as they would if 
the political division known as states, did not exist. 
If congress cannot levy export duties without violating 
this principle, then it is prohibited from doing so. 

5 474. The remaining portion of the fifth clause of 
the ninth section has the same end in view, to wit : that 
congress, in the exercise of its powor to regulate com- 
merce, should act upon the hypothesis that all are 
members of one government, and that' there is but one 
authority in that respect to be obeyed. Thus, "no prefer- 
ence shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another; 
nor shall vessels bound to or from one state be obliged 
to enter, clear, or pay duties in another." The effect 
of this prohibition is, that congress, as the national 
legislature, shall make no law touching the subject of . 

regulating commerce, which shall not apply with equal 
force to all parts of the nation ; that is, its lams r e p  
lating commerce shall be general, and not local. That 
when a ship has entered, cleared, or paid duties in any 
port of the United States, it has discharged its duty, 
in that respect, to the government, and shall not be 
required to do it again, because it may be bound to or 
from any other state. 

1 1 Bl. Cora, 69, GO ; ante p. 128 and notea 
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$j 475. " No money shall be drawn from the treasrlry 
but in consequence of appropriations made by lam; 
and a regular statenien t and account of the receipts and 
expenditures of all public money shall be published from 
time to time." The object of this provision is to bring 
under the inspection and authority of congress all 
expenditures of money by the nation, or for and on 
its behalf. The provision requiring an exhibit of the 
receipts and expenditures of all public monsy from time 
to time, is designed as a sure means of enlightening 
the public; that they may, through their representa- 
tives, know what appropriations are required ; and the 
means on hand by which such requirements are to be 
met. That is, this provision is based upon the hypothe- 
sis that the law-making power is in the hands of the 
people ; and that all payments of money shall be by 
their authority ; and that they shall have the means of 
correct information, that they may act understanding] y 
upon that subject. 

476. "No title of nobility shall be granted by the 
United States." That is, the general government has 
no authority to create classes or class distinctions among 
the people ;-that all its laws shall be enacted upon the 
hypothesis that all men are created equal, and are 
equally entitled a t  the hands of their government ;- 
t,hat government is an institution of the people, created 
for the sole and only purpose of administering their 
autfiorit,y, to the end that each and all may be secure in 
the enjoyment of civil liberty; and that equal and 
exact justice may be administered to all ; and that those 
who are intrusted with the administration of the public 
authority, may not be influenced to betray their trust, or 
to administer under a foreign influence, a11 persons 
holding an office of profit or trust under the general 
government, are prohibited from accepting any present, 
emolument, office or title of any kind whatever from 
any king, prince, or foreign state, without the consent 
of congress. 

1 Const. U. S., art. 1, 89, el. 7. 
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CHAPTER XV. 

OF THE STATES AS POLITICAL ORGANIZATIONS-THEIR 
OFFICE, DUTIES AND POWERS. 

$477. ACCORDING to the American theory, govern- 
ment has no original authority. I t  is an institution of 
the people, designed only as an instrument of adminis- 
tration ; and a11 the power it possesses and can properly 
exercise, is a mere trust for the common good. Govern- 
men t is imposed upon society by the lam of necessity. 
Thus, the public authority must be applied to the regu- 
lation and control of the public acts of the individual 
members of society; and also to the regulation and 
control of their private conduct, so far as it affects the 
legal rights of others. But this can be done only 
through the instrumentality of a political organization, 
created for the pnrpose of exercising such public author- 
ity, and duly authorized to exercise it. Such political 
body becomes a corporation, or an artificial person, hav- 
ing the qualities and attributes, in law, of a person, with 
an understanding, will and power, to be exercised within 
the limits of the authority conferred, called its jurisdic- 
tion ; and for the purposes for which it was created and 
endowed, called its administration. Thus, governinent 
proper is a creature of the public authority. I t  is an 
instrument of administration, by which alone the public 
authority is to be made known ; or by means of which, 
during its continuance, the public auth0rit.y is to be 
represented. In  treating of government, it is necessary 
to remember that it possesses powers to be exercised ; 
but that all such powers are trusts, and can be exercised 
only in accordance with the authority given, and for 
the purposes for which the powers were given. Thus, the 
general and state governments are mere instruments of 
administration, each intrusted with the exercise of cer- 
tain powers, over certain subjects or classes of subjects, 
for specific purposes. I n  either case, the authority by 
which they administer, as well as the authority adminis- 
tered, by them or either of them, is the authority of the 
public or nation, and not the author it^ of the govern- 
ment or institution. 

$ 478. The government, whether of the state or of 
the nation, is a body corporate and politic, created 
by the people, to be intrusted with the exercise of their 
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authority over matters committed by them to its juris- 
diction. Its corporate governmental character consists 
of oaces, to which certain powers and duties are inci- 
dent;  authorizing the incumbent to exercise those 
powers, and requiring him to perform those dnties, in 
the manner prescribed, and for the purposes for which 
the offices were created. And it is to be remembered 
that the rights possessed, the duties enjoined, and the 
powers conferred, pertain to the oBce alone; and 
the incumbent is the instrument designated to adminis- 
ter the office, and for the purpose for which it mas 
created. I t  is also to be remembered that there is but 
one source of authority, and hence but one authority, 
to be administered by the government. All govern- 
mental authority must be rooted and grounded in 
sovereignty ; that is, i t  must have its basis in preroga- 
tive, whether that be found in the monarch or in the 
people. In  all forms of government the absolute right 
to command obedience n~us t  be found somewhere ; and 
wherever that is fouud, there is prerogative-there is 
sovereigttty. Therefore, under all forms of government, 
and in all gradations of authority, that power only 
which oomes from sovereignty expressly or by implica- 
tion, has the right to command obedience-has authority 
to govern. Sovereignty may delegate powers of admin- 
istration, and distribute administrative rights through 
many gradations of office, from the national to the 
municipal government, or even to the family; and it 
may map out the subjects of jurisdiction, and the limita- 
tions of authority to each particular gradation, but i t  
does not by so doing, divide itself, or create diverse 
sovereignties. There is present in every subordinate 
jurisdiction the same authority to administer, and the 
same anthority to be administered ; and that is the sov- 
ereignt,y which created the jurisdiction and authorized 
administration therein. The authority of the humblest 
magistrate in the discharge of his official duties, is as 
absolute as the authority of the king. Belonging to au 
inferior jurisdiction, his action may be subject to review 
by a superior jurisdiction. But unt'il reviewed and 
reversed, it has all the authority committed by sover- 
eignty to that jurisdiction ; that is, i t  has the authority 
of sovereignty itself in what is officially done within 
the assigned jurisdiction. 

5 479. Sovereiguty is essential to the establishment 
and maintenance of government, whatever may be the 
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form of its administration. I t  is as essential to a demo- 
cratic as to a monarchical government. There must be 
an ultimate authority ; an authority from which there is 
no appeal ; an authority to command in the last resort; 
subject to no legal restriction-to no anthoritivo stay. 
This sovereignty, as the fountain from which all govern- 
mental aufhority proceeds, can have no superior-can 
have no equals within its sphere of authority. I t  must 
be prerogative and alone. Every independent nation 
most, from necessity, possess this sovereignty- this 
prerogative power-as an essential attribute of its 
existence. As a nation, it cannot be inferior in author- 
ity to any other ; and within its limits, it can have 110 

equals. The people of the United States as a nation 
possess this absolute sovereignty ; and there is no politi- 
ertl power on earth to question the nation's sovereign 
authority to govern itself in such a manner as pleases it. 
But this sovereignty pertains to the people as constitlx- 
ent elements of the nation, in their original character as 
members of the national society; and it necessarily 
inclildes all governmental authority within the limits of 
the nation. For there cannot be two independent sover- 
eiguties within the same limits, having jurisdiction over 
the same territory and people. The right of command- 
ing in the last resort can come from but one source, and 
be exercised by but one authority, within the nation. 
The people of the United States constituting but one 
nation, possess this absolute sovereignty to be exercised 
in such a manner, and in respect to such subjects as 
they, in their pleasure, ordain and determine; and no 
other governmental authority can esist or be adminis- 
tered within the nation, except that which comes, 
expressly or by implication, from the national fountain. 
The principles of denlocracy are seen in the source, and 
iu the administration, of gorernn~ental aut,hority. In 
the source, by ascribing to the people in their largest 
civil association, sovereignty. In  the ndministration of 
this authority, by committing to those ouly who are to 
be affected by it, the rights of adminisfration. Thus, 
in respect to all matters pertaining to the common 
defense and the general welfa,re of the nation, the 
administration of the public authority is committed to 
the nation. I n  respect to all matters pertaining to local 
and domestic interests alone, the administration of the 
public authority is committed to the people of the state. 
I n  respect to all matters pertaining to the interests 
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of the municipality, the administration of the public 
authority is committed to the municipality. The prin- 
ciple to be noticed is this : there is but one source of 
this governmental authority, by whomsoever and in 
whatsoever department ad~ninistered. And the right to 
administer this authority, like all other political rights, 
is conferred by the sarne sovereignty. The rights of 
administration, in their origin, must have the same 
source as sovereignty itself. That is, the authority to 
govern may determine by whom its authority shall be 
adnlinistered; at  least, it has the rightful authority to 
deterluine by whom i t  shall be administered. Thus, if 
any particular class of people are disqualified from the 
exercise of that patriotism, that judgment and dis- 
cretion which is essential to the character of one qnsli- 
fied to administer the public authority, such class may 
be excluded from the exercise of such powers. The 
very necessity which calls for the existence and main- 
tenance of government, demands the exercise of proper 
autl~ority to clcter~nine by whom the public authority 
shall be ad~uinistered. The right to determine by whom 
governmeu tal a11 thori ty shall be exercised, pertains to 
sovereignty alone. 

$480. The administration of governmental authority 
through the instrumentality of the general and state 
goveruments, furnishes ample illustration of the ONE 
souem of authority in the sovereignty of the nation ; 
and of the DIVERS MODES of administering that author- 
ity, through the iustrumentality of these several cor- 
porate institutions, callecl the general, and the state 
governments. I n  the institution of the national govern- 
ment, the people of the United States, as members of 
the civil society constituting the one nation, exercised 
their inherent authority to establish for themselves such 
an agency or government for executing their authority , 

as they thought proper. I n  the exercise of this author- - 
ity, t 7 m ~  acted in vir tue  of tlwir powers a s  men and not $- 
as  members of a n y  organized goremment o r  society. b' 
They occupied a plane above political constitutions, and ' 

exercised the authority wllich makes constitutions 
and founds governments. They exercised the preroga- 
tive authority to say, that a national or general gorern- 
ment should be instituted for certain purposes ; and 
should have authority to exercise full powers over a 
certain class of subjects. They determined that for cer- 
tain purposes, the existing state governments should be 
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continued; and should be intrusted with the exercise 
of the public authority over snch local and domestic 
matters as pertained to their local aud domestic inter- 
ests; and as were not, by tlie~n, committed to the 
jnrisdict,iou of ihe general government. But iu deter- 
mining the lin~its of the general and of the local juris- 
diction of these governmeuts, the people consulted their 
own pleasure and judgnient, and exercised their inherent 
authority ; and they defined the several jurisdictious of 
these governu~ents in virtne of their sovereignty alone. 
They took from the states, and conferred upon the gen- 
eral governn~ent, the right to exercise authority over 
snch classes of subjects as, in their opiuiou, the safety 
and welfare of the people required them to do. And in 
the constitntiou which they then ordained and estab- 
lished, they provided for amendments thereof, to be 
made in such a manner as to assert in the most unquali- 
fied form the sovereign anthority of the nation to take 
from the states, whenever it sliould be the pleasure of the 
nation to do so, all administrative all thorit'y whatever. 
Thns, congress, whenever two-thirds shall concur in the 
measure, can propose amendments to the constitution, 
which become valid to all iritents and purposes as parts 
of the same whenever ratified by the legislaturm of 
three-fourths of the states; or by conventions therein, 
as congress shall determine. In this way, any state 
may be deprived by national authority of all adminis- 
trative rights without the consent of its people ; because 
the authority to do so is in the nation, aud there is no 
authority in its particular government or people to 
forbid it. This illustration is suficient of itself to dem- 
onstrate the subordination of state administration to 
the authority of the nation. I t  is no answer to this 
view to affirm that the people of the several states 
wo~zld never consent to such amendruents of the 
natioual constitution as would deprive them of state 
ad~uinistration. The people of the several states are 
citizens of the United States, and, as such members of 
tile nation, they have authority to assent to such 
amendments ; and that sustains the position that the 
authority is in the nation, and may be exercised when- 
ever they think proper. , 

5 481. The questions of gover?zmewtal administration 
belong to the sovereignty. The authority to institute a 
government, can determine by whom that governmeut 
shall be administered, and those who are intrnsted with 
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the powers of such administration, exercise them in 
virtue of the anthority conferred upon them by the 
sovereignty, and not iu virtue of any inherent right in 
thomselves. Thns, the questions pertaining to the 
administration of the general government were deter- 
mined by the sovereignty mhich instituted that govern- 
ment. All questions as to what powers should be 
committed to the general government ; what should 
be the structure of that government; in what manner 
and by whom it should be administered ; how the 
officers thereof should be selected ; who should be 
authorized to participate in the selection of the same; 
what should be their duties, powers and responsibilities, 
were determined by the authority which instituted the 
general government ; and the same authority can revise, 
modify or abolish the whole or any part thereof a t  
pleasure. The anthority which took from the states, 
both as political institutions and as people, any part of 
the subjects of their jurisdiction, and placed the same 
under the jurisdiction of the general government, conld, 
had i t  so pleased, have taken every sub,ject from state 
jurisdiction and have aboltshed state administration 
eutirely. That they did not do it, was a question of 
expediency, and not of authority. The absolute author- 
ity of the inherent sovereignty of the nation underlies 
all other civil authority in the United States, both as to 
the powers to be administered, and the authority by 
which they are to be administered. If the states, as 
political organizations, are allowed to participate in any 
degree in the administration of the general government, 
i t  is in virtue of the authority conferred bg7 the consti- 
tution of the United States, and not in virtue of any 
authority inherent in them. Thns, the state legislatures 
may apportion among the citizens of their respective 
jurisdictions, the districts from which their members to 
to the house of representatives in congress shall be 
elected ; but they can do it only in virtue of the author- 
ity conferred by the constitution, and that privilege is 
liable to be taken from them, at  the pleasure of congress. 
The state legislatures can elect, each two senators to 
represent them in the United States senate; but they 
do so because authorized by the national constitution. 
The same authority which authorized the legislature to 
select these senattors, could have given the authority 
to the people a t  large; or could have withheld it alto- 
gether. The same is true of all power conferred upon 
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the states to participate in the national administration. 
That power has its authority in national, not stcGta sov- \ ereign ty, and is to be exercised as a righ t or pdvilege 
collfirred, not as a right or privilege inlaerent in the 

1 state ; and it is to be exercised as a trust, and not as 
3 possessed in the rig7lt of 7~im or it which administers. 

5 482. The people, in the exercise of their inherent 
sovereignty in the institutioll and endow~nent of the 
general government, recognized the continued existence 
and use of state governments as instruntents of internal 
administration ; but they recognized them as subordi- 
nated to the authority of the nation; and they used 
them only as thus subordinated. They parceled out the 
subjects of administration between the general and 
state governments, by enumerating what shollld belong 
to the general, and declaring that the rest should remain 
with the state administrations. Thus, the states then 
existing virtually took their futnre or continued exist- 
ence and authority a t  the hands of the  lat ti on; and they 
became instruments of internal administration of such 
powers as were assigned to theru by national sover- 
eignty ; and they now hold such powers in trust merely 
a t  the pleaswe of the nation; for whenever it  shall be 
the pleasure of the people so to amend their national 
constitution as to withdraw from the states any portion 
of their present powers, they will be obliged to submit 
to such determination. This subordination of state 
institutions to .the sovereignty of the nation is more 
dearly apparent in the institution of new states. Since 
the assertion of national sovereignty in the Uuited 
States over the subjects of civil administration, by the 
institution of the national government, some twenty- 
three new states have been created within the national 
limits. These states hare been erected within territories 
of the United States, portions of which have beeu 
acquired by the nation since its civil organization as a 
government, but all of which mas subject to the abso- 
lute and unrestricted jurisdiction of the United States 
in all matters pertaining to civil administration prior to 
the erection of these states. While remaining territo- 
ries, no civil or criminal jurisdiction could be exercised 
therein escept by the authority of congress, as the 
uational legislature. This authority of congress over 
the territories is usually based upon the seco~ld clause 
of the third section of the fourth article of the consti- 
tution, which provides that congress shall have power 
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to dispose of, and make all needful rules and regulations 
respecting the territory, or other property belongil~g to 
the United States. But, aside from the authority con- 
tained in this clause, the power to exercise jurisdiction 
over, and provide for the government of, any territories 
which the nation might acquire, would necessarily 
inhere in congress, as being the body to which the erer- 
cise of all legislative authority over national subjects is 
committed. If, as an incident of sovereignty, the natiou 
has authority to acquire snch contiguous territory a s  its 
safety and welfare demands; and if snch authority is 
committed to the proper departments of the general 
government, to be exercised in its sound discretion -as 
it undoubtedly is under the war powers-then the 
acquisition of such territory draws with it, not only 
the property therein and the right of possession thereof, 
but likewise the sovereignty owr  the same ; that is, the 
authority to extend its jurisdiction both civil and crimi- 
nal, over such territory. To hold the converse of this 
would be an absurdity. For if the nation, through the 
agency of the general government, can acquire territory 
from any foreign power, it must either acquire the right 
of exercising the sovereignty of the nation over the 
same, or that right remains in the foreign power. Thus, 
when the territories of New Mexico and California were 
acquired by the United States from Mexico, the right of 
sovereignty, or to exercise sovereign authority over 
the same, was incident to the transfer, and vested in the 
nation with the title to snch territory. To hold the con- 
trary would leave the right of sovereignty in Mexico, 
which cannot bo admitted. The sovereignty over such 
territory vesting in the United States, no one can exer- 
cise jurisdiction there not derived from, or recognized 
by the United States. That is, the authority of the 
nation over such territory is absolute, unless qualified 
by the terms of the grant. No government can be 
established there but by the anthority of the nation, and 
upon such terms and conditions as the nation in its 
sovereignty sees fit to impose. Such has been the 
authority exercised by the i~ation in respect to all its 
territories. The people of any territory desiring to 
become a state corporation for purposes of civil admin- 
istration, have never been supposed to be able to vest 
themselves with the rights, powers and duties of a state 
government; nor have they been supposed to be able 
to exercise, in their own right, any public authority. 

3 9 



Whatever political power has been exercised by them as 
inhabitants of the territory, has been under the enabling 
1)orner of the nation as couferred by the legislation of 
congress. I t  matters not what may be the number and 
character of the inhabitants of a territory ; or what may 
be their qualifications to administer civil authority, as 
inhabitants of a territory of the United States, they 
have not, nor can they acquire any political authority 
except through the enabling authority of the nation 
through congress. All territorial legislation derives its 
sanction from the sovereignty of the nation ; all terri- 
torial administration derives its authority from the same 
source. Whenever the inhabitants of a territory desire 
to be enfranchised with the political powers and rights 
of a state, that they may be authorized to administer in 
respect to their orvll local and domestic matters, they 
are obliged to take their charter - state constitution - 
upon silch terms aud conditions as congress, exercising 
the legislative authority of the  atio ion, prescribes. The 
people of the territory may draft the form of their 
proposed constitution - may submit the same to the 
approval of the inhabitants - and they may approve 
of the same; it is still without political life or power 
until the sovereigu authority of the nation by its incor- 
porating and enfranchising act, gives it political exist- 
ence and administrative authority. Colorado hns been 
asking enfranchisement, Nebraska has been asking the 
same, but the charters presented by them did not please 
congress, and they prescribed the terms to which they 
must accede before they could be incorporated and 
enfranchised as political states, and become vested witb 
political powers as state citizens. 

$483. To create a new state within the union, requires 
t l ~ e  exercise of national authority, incorporating the 
i~~liabitants within a certain territory over which the 
United States has exclnsive authority, and the general 
government has exclusive jurisdiction, into a body 
politic; thereby yesting them with such powers as by 
the national constitution are confided to state adminis- 
trative authority, subject, nevertheless, to such further 
inhibitions and restrictions as the terms of its own con- 
stitqhion or charter may impose.' By this national act 
of incorporation, the political state is created ; and the 
franchise of state citizenship is conferred; and the cor- 
poration known as a state becomes, in the hands of its 

1 See Appendix: admission of states. 
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citizens, au instrument for exercising the authority of 
the nation in respect to all subjects committed to state 
jurisdiction. The effect of this act of incorporation is 
twofold. I t  commits to the iuhabitants of such territory 
the right exercised by citizens of the United States, 
residing beyond its limits, to participate in the adnlil~is- 
tration of governmental authority in matters purely 
local and domestic witl~iu its limits ; and consequently 
it confers upon such iuhabitants the right to exercise 
exclusive jurisdiction in a11 nlatters of administration 
over such subjects. Before sr1c11 state ~vas created, the 
inhabitants thereof had no administrative authority; by 
such political incorporation, the inhabitants have exclu- 
sive authority politically, over their own local and 
domestic interests ; and a right to participate in the 
administration of the public authority touching matters 
of a national character, through the instrumentality of 
the state and general government, in the manner pre- 
scribed by the constitution of the United States. By 
the act of political eufranchiseruent creating a new 
state, the inhabitants of the territory included within 
the limits of the new state are invested with adminis- 
trative privileges merely. Their rights civilly, mere the 
same while they mere mere inhabitants of the unorgau- 
ized territory. As A~rierican citizens they were entitled 
to that protectiou in the exercises of their civil rights, 
which the government could extend to them in their 
remotelless from its administrative power. Their right 
to participate in the administration of the public 
authority, through the instrumentality of the general 
government, so far as they possessed the requisite quali- 
fications, might have been perfect, provided they had 
placed themselves within the reach of means by which 
that participation could be effected. But so long as 
they resided outside the corporate limits of a state those 
means could not be made available ; and they1 were 
necessarily denied the exercise of such rights. There- 
fore, by the act of state incorporation, the inhabitants 
acquire the right to participate in the general adminis- 
tration ; and, by such act, the means of exercising such 
power is brought within their reach. 

$484. What, then, constitutes a state under the con- 
stitution, and within the limits of the United States9 
By the authority of an act of congress, the people , 

inhabiting the territory included within the limits of 
the proposed state, are incorporated into a political 
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society for the purpose of exercising governmental 
powers over matters of a local and domestic character, 
within the limits of the described territory ; subject, 
however, to such limitations and prohibitions as the 
constitution of the United States, and their own consti- 
tution prescribe. The effect of this incorporating and 
enfranchising act of the nation is, to institute a, local 
government, to be intrusted with the exercise of sover- 
eign authority over such subjects as are committed to 
its jurisdiction ; which authority is to be administered 
by the citizens of such local territory, in virtue of the 
franchise conferred upon then] by the act creating them 
a political body. Beside, being citizens of the United 
States, such state citizens are likewise invested with 
such other political franchises as pertain to other citizens 
of the United States, nnder the provisions of the 
national constitution applicable to state citizens. There- 
fore, a state government as a political society in the 
United States, may be defiued to be a corporation of 
officers, instituted by the nation, to provide for the local 
administration of governmental authority in respect to 
local matters, which authority is to be excrcisetl by the 
citizens or inhabitants of the territory over whicl~ its 
jurisdiction is extended. A state, as a portion of the 
national domain, is that territory over which the local 
jurisdiction of the political corporation known as a 
state, extends. A state, as embracing a portion of the 
citizens of the United States, consists of those citizens 
residiug within the territorial limits of the political state 
who are so enfranchised as to be permitted to participate 
in the administration of the public authority committed 
to the local jurisdiction of such state, and through its 
constitutional agency, to participate in the administr:t- 

i 
tion of the general government. Thus, a state, as a 
political body or corporation, has no inherent or original 
sovereignty. It is a mere institution or political instru- 
ment, to be used as a means of exercising authority; 

i not as a sovereign imparting author it,^. Sovereignty is 
present giving life and power to the institution ; lend- 

\ ing authority to the exercise of its legitimate powers; 
but i t  is not the sovereignty of the institution ; nor of 
the people of the state to whom the exercise of local 

I authority is committed ; but i t  is that one undivided 
, sovereignty of the nation which created the state and 
1 enfranchised its citizens, and set the boundaries to their 
2owers  of administmtion. It is that sovereigu ty which 
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alone can institute governments; can endow them mith , 
power to n~uke and execute lams, and can compel obetli. 
ence thereto against all opposing authority. 

$j 485. The sovereignty which institutes state govern- 
lneuts in the United States, fixes the limits of their 
jurisdiction and of their administrative authority. While,; 
it creates a state as a corporation, and confers certain; 
powers to be exercised by it, it also imposes restrictious! 
npon then], which it could not do, were the states, R S J  

political institn tions, sovereign. The people of the UnitedJ 
States in tlle institution of the general governmeut, 
designed it as the iustrument by means of which the 
interests of the people as n nation could be protected and 
preserved. In providing for the institution of the state 
govern~nents, they were designed to be merely local in 
their powers ; and were restricted in the administration 
of their authority to those interests which were of a 
1oc:~l character. For this reason they are confined 
entirely to affi~irs among the inhabitants thereof, and to 
iuterests within their respective limits. Hence the pro- 
hibition, " No state shall enter into any treaty, alliance, 
or coufetlermtioll ; grant letters of marque and reprisal." 
" No state slinll, without the consent of congress, lay 
any duty of tonnage; keep troops or ships of mar iu 
time of peace; enter into any agreement or compact 
with allother state, or with a foreign power ; or engage 
in war, unless actually invaded, or in such imminent 
danger as will admit of no delay." I t  is important to 
remember that the anthority conferred is exclnsively of 
an adn~iuistrative character, to be exercised as a trust, 
for the beuefit of the inhabitants of the state. 
authority administered by the state is not its own, but 
the an thori ty of the nation ; and while the state keeps The 1 
within the limits of its prescribed authority to adminis- 
ter, its action is as valid and binding as that of the \ 
general government, or of sovereignty itself. The dis- ' 
tinction between the anthority administered by the 
general government and that administered by the states, 
extends only to the subjects of administration. The 
general government has to do mith and for the United 
States as a  lat ti on ; and exercises its authority in pro- 
viding for t,lie safety and welfare of the nation in respect 
to other powers. In  its internal administration, i t  
11as to do with all the people of the nation ; in respect 

1 Art. 1, f 10, Const. U. 8. 



to those rights and interests for which the local govern- 
ments are not competent to provide. 

$ 486. There is also this tlistinction between the 
administrative authority of the general government and 
that of the states. The jnrisdiction of the general 

orernment extends over every portion of territory 
within the limits of the nation, and its administrative 
authority is exclusive within sucli limits, until a new 
jurisdiction is created by its own action or permission, by 
vhich administrative authority is conferred upon others. b Thus, the general government extends its jurisdiction 

ilnder the constitution, to every inch of territory included 
within the several states, and within all the territories 
of the United States. This brings every inhabitant of 
the state and of the territories under the jurisdictiou 
of its administrative authority. The general government, 
therefore, is as omnipresent throughout the nation as is 
sovereignty itself. Every citizen of this government 
is, therefore, in the eye of the law, politically present 
by the authority of this government in all the states 
and territories of the union. A national citizen exer- 
cising administrative authority, has no other locality 
than the nation. The authority by which he is repre- 
sented in the national government, applies to every part 
of the national domain, and reaches to every subject of 
national administration. The representative in con- 
gress fro~u the humblest district in the humblest state, 
legislates as well for every part of the nation as for that 
which he especially represents. The senators from New 
York legislate for Louisiana, and the senators from 
Louisiana do the same for New York. The national 
citizen residing in Delaware has as much governmental 
authority over questions of national interest belonging 
to New York, as has a national citizen residing in New 
Yorlc. I t  is important to remember that national admin- 
istrative authority knows no state lines. Until a state 
government is instituted for the iuhabitants of a par- 
ticular territory, the administrative authority of the 
general government over the citizens or inhabitants of 
such territory, is necessarily exclusive. I t  extends as 
well to those interests of a local and domestic character, 
ns to those which extend alike to all the citizens of the 
nation. Under such circumstances, every citizen of 
the United States has anthority, through his representa- 
tive in congress, to administer in respect to the local 
and domestic interests of such territory. But whenever 
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such territory is erected into a state, by the incorpo- 
rating and enfranchising act of congress, then such 
admiuistrative authority over the local and doniestic 
affairs of the inhabitants ceases in all except those to 
whom the exercise of such authority has been cotu- 
mittetl, showing this change. Congrsss as the repre- 
sentative of the nation, and of every member thereof, 
has comtnitted to the inhabitants of the particular terri- 
tory the exercise of that authority over their local ant1 
domestic interests, which before was exercised by the 
nation at large ; so that by the institution of the new 
state, the inhabitants thereof acquire, and the nation a t  
large parts with, this administrative authority. But it 
is to be observed that the nation parts only with the 
exercise of so much administrative authority as pertains 
to the local jurisdiction of the state. In  respect to all 1 
matters of a general or national character, pertaining 
to such territory or to the inhabitants thereof, the nat'ioti \ 
parts with nothing; but in the eye of the law is per- 
petually and potentially present to assert its authority i 
aud compel obedience. ,/! 

Sj  487. Under the nationa,l constitution the general 
govern~uent is intrusted with all governmental powers 
necessary and proper for the common defense and gen- 
eral welfare of the nation ; and among the powers to be 
exercised by it, is that of governing the territories, and 
of admitting new states into the Union, supervising 
the form and character of their governments. In  other J 
words, the general government possesses, and can right- ') 

fully exercise all governmental authority within the 
limits of the nation, except so far as such authority is 

to the exercise of such powers as are confined in their 

i 
committed to the states. But state authority is limited, 

operation to interests of a local and domestic character ; 1 
that is, to such interests as do not extend into other; 
ji~risdictions, and are not subject to other administrative, 
authority. The authority of a state citizen as such, 
does not extend beyond the right to participate in the 
adniinistration of the state government as applied to 
rights and interests within the state. He has no politi- 
cal authority or power beyond such limits. Laws 
enacted by the state legislature are confined in their 
legal operation to persons and subjects within their local 
jurisdiction. In  any other state or territory, they have 
no force and can create no legal obligation. As state 
governments, they can afford citizens no protection 
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beyond the lines which bound their respective territories. - 
Their authority or powers cannot be extended by com- 
ity, or compacts, for they have no capacity to make 
them? But the citizens of the states are likewise citi- 
zens of the nation ; and as national citizens they have 
authority co-extensive with the nation. As national 
citizens they are members of a political society possess- 
ing inherent and absolute sovereignty; from which their 
rights and authority as state citizens are derived ; and 
to which they are subordinated. Prior to the American 
revolution, they had such rights of government as their 
colonial charters gave them; but as subjects of the Brit- 
ish crown, the royal prerogative extended over them, and 
they acknowledged its rightful authority. When driven 
by oppression to unite in resisting the tyranny of the 
British government, and finally, in proclainiiug for them- 
selves independence, they then acknowledged no civil 
authority above them. Each colony had its own gov- 
ernment independent of the others; and consequently 
there was no organized government with authority to 
supervise them. Although by their union for the pur- 
poses of protection and independence they became a 
national society, and were entitled to a national govern- 
ment to execute their united authority, they did not 
organize such government until compelled by necessity 
to do so to preserve their existence. During the continu- 
ance of their struggle with Great Britain, their common 
interest and common danger supplied, in a great degree, 
tjhis demand for a nat'ional government. The danger to 
be provided against, took the place of governmental 
authority to compel the necessary action. But when 
these dangers were past, and peace had become estab- 
lished, want of national authority became alarmingly 
apparent, until it became manifest to all, that the nation 
could not be preserved without an organized government 
to administer its authority. The presence of this neces- 
sity con~pelled the people of all the states to unite in 
their national character, for the purpose of instituting a 
national government ; and the result of their union was 
the establishment of the national constitution, and the 
consequent institution of the general government. 

I 5 488. The inevitable consequence of establishing a 
1 national government extending its jurisdiction, that it 

might execute national authority, throughout the nation, 
was the necessary subordination of the state govern- 

1 Art. 1, $ 10, Const. U. 8. 
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ments to such authority. The nation alone could be sov- 
ereign within the national domain ; and i t  co~lld admit 
of no equal authority therein. These inchoate statetn, 
had never been sovereign in any national sense. When, < 
by severing the political ties which had bound them to 
Great Britain, they ceased to be connected with other 
nations, they had no other ties to comect them with 
nationality, except their union as members of the 
American nation. None of the separate states were 
recognized as a nation by any government, not even by 
themselves. They had no claim to independent nation- ; 
ality, either by nature, necessity or acquirement. None,$ 
of them could, from their situation or their numbers,<, 
have established or maintained an independent national ' 
existence. Consequently, they never had, nor could they", 
ever have, the prerogative powers and rights of soz'ereiglzty. ,! 
They Elad independence, until a government was organ- 
ized to supervise and control their authority in all 
matters pertaining to independent nationality. When 
that occurred, ancl the inhabitants of these states became 
citizens of a sovereign and independent nation, and a 
government mas instituted by the people to exercise 
their sovereign authority, then, necessarily, their local 
institutions became subordinated, and the partial anthor- 
ity of the citizens of the stl&, became subordinated to 
the sovereign authority of the citizens of the nation. In ,  
this manner, and for these reasons, the original thirteen1 
states occupy, necessarily, the same status as the new \ states which have been created since the institution of j 

the general government. These states, as political insti-' 
tutions, take their inferior position wit'hin the limits of 
the nation, from necessity : because, in the nature 
of things, they cannot occupy a higher one, while the 
nation is sovereign and independent. Their position is 
incident to the office they have to perform. Their duties 
ancl power's are necessarily local, and they are limited 
accordingly. Until the interests and rights of the town 
become superior or eqnal to the interests and rights of 
the state, the like interests of the state, cannot become 
superior or equal to the rights, interests and powers of 
the nation. The argument of Mr. Jefferson in demand- 
iug possession of the month of the Mississippi for the 
use and benefit of the United States, because, from its 
position in reference to the nation, no other authority 
could be permitted to possess it, is baseil upon the 
hypothesis, that the rights of the nation are superior to 

40 
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those of any local or state character. If France, as a 
nation, could not be permitted to own and occupy New 
Orleans, as against the Urlited States, much less could 
the state of Louisiana possess and exercise rights and 
authority over that territory superior to the rights 
and authority of the United States over the same. I t  is 
based upon that principle in nature, which requires the 
necessities of the special and particular to yield to 
thelike necessities of the universal. 

5 489. This subordinated position and office of the 
state or local administration, applies as well to the 
original thirteen states, as to those which have been 
established since the orgauization of the national gov- 
ernment. This subordinated position and oace of state 
administration is inevitable. Sovereignty can admit of 
no superior, or equal, within its jurisdiction. If state 
citizenship differs from national citizenship either in its 
character, or the source of its anthority, i t  must inevita- 
bly be subordinated thereto. When the people of the 
United States, having established their nationality, 
proceeded to organize a government as a means of 
asserting their sovereign authority as a nation through- 
out the national domain, that act of itself necessarily 
assigned to these local governments their several juris- 
dictions ;- placed the boundaries of their authority as 
mere administrative institi~tions, beyond which they 
could not pass. The people of the original thirteen 
states, in the institution of the general government, 
acted in virtne of their inherent authority us national 
citizens, and not in virtue of any authority conferred 
by the state governments. The powers conferred upon 
the general government, were derived from the people 
of the nation as possessil~g original and inherent sov- 
ereignty, and not from them as members of these local 
institutions. 

5 490. Siuce the state citizen as such, derives his 
power to participate in the administration of govern- 
mental aixthority, through the enabling and enfranchising 
act of the mtional legislature, his rights of adminis- 
tration as such state citizen, are derivative, and not 
origipal and inherent. His right to administer, or to 
~art~icipate in the administration of governmental 
authority in respect to matters of state interests, origi- 
nated in the institution and organization of the state . 
government. I t  is a political right derived from the 

1 See Appendix, p. 
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prerogative powers of sovereignty itself; and is not a 
natural or inherent right of the individual. I t  is 
a right conferred by sovereignty, by some act of enfrau- 
chisement, upon certain classes of citizens or subjects, 
to be exercised in a mauner prescribed. When a state, 
as a political corporation, is created by an  act of 
national sovereignty, and the inhabitants thereof are 
created state citizens, with powers to administer gov- 
ernmental auth0rit.y over matters purely local and 
domestic, their political rights attach as a franchise; 
to be held and exercised by them, in trust for the public 
welfare. But the state citizen acquires no property in 
such franchise; nor can he have any vested interest in 
the same. He  acquires it as a trust ; and the authoritmy 
creating the trust, can revoke it whenever the public 
welfare demands that it should be revoked. Thus, those 
introsted with the exercise of governmental authority 
can lawfully determine to what class or classes these 
political rights shall extend; who may, and who may not, 
exercise them ; for what causes they shall be forfeited ; 
and upon what conditions they may be restored. This 
could not be, if political rights mere natural and inherent, 
or if the citizen could acquire a vested interest in the 
same. I t  follows, therefore, that the franchises con- 
ferred by the illstitation of a state government may be 
forfeited by the citizens of the state, and all political 

/ 
rights and powers possessd by them may cease to be 
theirs. The principle of forfeiture is as applicable to 
political, as to other franchises. When the rights and 
powers conferred for a particular purpose are perverted 
and abused ; when those franchises which were conferred 
as a trust to be exercised for the public good, become 
perverted to instruments of mischief, it is the duty of 
those exercising the prerogative powers of sovereignty, 
to reclaim the trust, and disfranchise the unworthy or 
criminal party perverting or abusing it. VCThen a class of 
citizens, who have been enfranchised with political rights 
to aid in the maintenance and administration of govern- 
mental authority, for t,he safety and well-being of society, 
band themselves together and so use the franchise as to 
subvert and destroy society, there can be no question, 
as to the right and duty of those charged with the 
exercise of the prerogative powers of sovereignty, to 
disarm such guilty citizens by disfranchising them. 
When the citizens of a stato repudiate the charter or 
constitution under which they have been created a polit- 



ical corporation, and haye been endowed with political 
rights; and renounce their political connection with, and 
allegiance to, the authority which gave them political 
existence; and levy mar upon it that they may over- 
throw and destroy it, and establish themselves upon its 
ruins, there can be no question that their political 
franchises are forfeited, and they are left a t  the mercy 
of that sovereignty which they attempted, but failed, 
to destroy. 

5 491. Thus, in the recent rebellion, certain states 
assr~med to renounce their political connection with, and 
allegiance to, the people and government of the United 
States ; recalled their senators and representatives from 
the congress of the union ; threw up their constitutions 
or charters under which tlley existed and exercised 
political rights in respect to state and national interests ; 
adopted other constitutions upon their own assumed 
authority; expelled by force from their limits, all those 
who attempted to exercise the authority of the United 
States therein; tore down the flag of the union, and 
hoisted the flag of rebellion in its place ; made mar 
upon the nation ; and exerted their utmost power to 
destroy i t ;  claimed, and were recognized as having 
belligerent rights; carried on the war for four years, 
until overcome and subdued by the power of the nation - 
they renounced and warred against ; and only laid down 
their arms becatwe they were conquered and utterly 
subdued. Under such circumstances, there remains no 
question, even in their own minds, that all political rights 
and franchises conferred upon them by the act incorpo- 
rating them into political states, and eililowing then1 
with political franchises, are forfeited. The treason 
committed by them against the authorj ty of the nation, 
is, in its nature, political death. The rights of citizen- 
ship and of the hostile rebel, cannot co-exist in the same 
individual. The real existence of the one character 
necessarily extinguishes the other. I t  would be a species 
of insanity and madness, of which no government could 
over be presnmed to be afflicted, to continue in the 
traitor, the right to exercise the franchise pertaining to 
loyal citizens. I t  would be such an assumption, as even 
treason itself never had the effrontery to demand. 

$ 492. The condition of a state, politically, whicll has 
thus repudiated its allegiance to the authority of the 
nation, is necessarily one of political deat7~ Its exist- 
ence and life consist in the authority conferred upon its 
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inhabitants to exercise certain political rights, by means 
of which they can administer all necessary goveni- 
mental authority over their own local and domestic 
interests, and can participate in the administration of 
the national government by the means afforded them I 
under their state constitution. When, therefore, they 
have repudiated their charter ; have destroyed the 
means by which they coultl possess and exercise politi- 
cal rights under the national constitution ; have put 
off the character of loyalty awl put on that of rebel- 
lion, there remains no foundation upon which a loyal 
political state can exist. I t  must cease with the ces- 
sation of those conditions out of which it arose, and 
by meam of which alone it could continue. Much 
has been said about states with political functions 
and rights suspended ; as though a corporation could 
continue, divested of all its franchises and powers; 
as though that which constitntes the legal artificial 
person could be stripped away, and leave a legal per- 
sonality remaining. Sl~ch language mag be applied to 
a natural person, who has beeu invested with political 
rights aud franchises ; but it cannot properly be applied 
to a corporation, whero its personality consists in the 
possession of such rights and franchises. A political 
state which ceases to possess the rights and franchises 
of a political state, ceases to be a state. The very term 
;' state" is applied to these corporate rights and fran- 
cbises, as representing the legal condition of a body of 
people possessing and exercising them. I ts  uame 
implies the political state or condition of the people 
constituting the enfranchised body. To destroy that 
political condition of the people, is to destroy the state. 

$ 403. The state of Louisiana was created by that 
act of sovereignty whch gave the people thereof a legal 
and an authoritative constitution of govern men t. Prior 
to that act of the nation through its legislative body, 
the inhabitants of the Louisiana territory had no political 
existence or rights either as a state, or as a portion of the 
national family. The sovereignty of the nation extended 
over the persons, and the territory of Louisiana; but 
the inhabitants thereof had neither been incorporated 
or enfranchised, until by the act of congress they were 
created a political state, and tilereby vested with the 
rights and franchises of state citizens, under the l~ational 
constitution. After the acquisition of that territory by 
the United States, the sorcreigu authority of the uation 



318 GOVERKNEST. 

for all civil and political purposes orer such territory 
mas absolute. The people of the nation, through con- 
gress as their legislature, had plenary anthority over all 
matters of internal administration mitl~i~l such territory. 
The people of the nation had purchased the same with 
their common treasure, and they were b o n d  to defend 
it with their colninon blood. The territory of Louisiana 
had been incorporated into the national domain for the 
purposes of national welfare and security, to the end 
that the authority of the nation over it might be abso- 
lute and unquestioned. When the political state of 
Louisiana was created, and the inhabitants thereof 
were enfranchised, the 1iatio11 ~ielcled nothing of its 
sovereignty over the inhabitants, or the territory thereof. 
The ouly effect mas to extend to the citizens of such 
territory the pol i t id  frauchises and rights incident to 
state citizenship under the uation:al constitution. As 
n state government politically, it consisted of the offices, 
rights and franchises conferred upon the illhabitants of 
that territory, with such li~uitatious and restrictions as 
their own, and the national constitution, imposed. 
These political franchises caonferred upon certain classes 
of the inhabitants of' such territory, the sole right to 
administer in respect to public interests of a local and 
domestic character ; to partjcipate in the manner pre- 
scribed, in the atln~iuistration of the national govern- 
ment, and to be protected in the exercise and enjoyment 
of their civil liberty as citizens of the United States. But 
all these franchises ant1 privileges were conferred to be 
held and exercised in loyalty to the authority of the 
nation. Every oficer of the state in the exercise of 
the duties and powers of his office, mas required to take 
an oath to support the constitution and government of 
the United States iu the discharge of his official duties 
and trnsts. When, therefore, the people of the state of 
Louisiana overthrew the political charter under which 
they had derived their political franchises a i d  rights; 
when they substituted another and foreign one in its 
idace, and raised their arms in rebellion against the 
nation, their political existence as a state, and their polit- 
ical rights as state citizens under the constitutiou of the 
United States, ceased ; and the administrative authority 
of the nation necessarily became absolute and nuqnali. 
fied over the people apd territory of Louisiana. 

$ 494. This view has been objected to by some as 
being equivalent to admitting that the people of a state 
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have authority to dissolve the union. But this objec~ 
tion has no valid or rational existence. The union i, 
constituting the nation, consists in the political union of 
the people of the states, and not in the political union 

politically and authoritatively, mhether there are thir- 

i 
of the states theruselves. The nation remains the same 

teen or thirty-six political institutions within its borders 
known as states; whether there are three millions or 
thirty-three millious of citizens. The sovereignty of the 
nation, or the prerogative powers by which it estab- 

tion of political states within its territorial domain, or 
upou the political status of any number or proportion 

i; 
lishes and administers government, does not depend / 
upon the existence of any particular number or propor- i 

of its inhabitants. The public authority of the nation 
exercised in the inanner prescribed in the organic and 
fnndamental act of government, is prerogative, whether 
participated in by the inhabitauts of the rebellious states 
OP not. That power alone, which can so divide and 
distract the people as to overthrow aud destroy their 
political unity as a natiou, can dissolve the union. 
A political state may be created, and it may cease to 
be, without affecting the statas of the nation. I ts  crea- 
tion adds nothing to, and its death can take nothing 
from, national existence or sovereignty. 

$495. To secede from the union in the sense of 
excluding the sovereign authority of the nation over 
any portion of the people or territory of the United 
States, while the nation maintains its political existence, 
and has power to assert and maintain its authority, is 
a simple impossibility. When the people of the United 
States constituting the nation, consent to a separation 
of a portion of its territory from the national domain, 
or of a portion of its citizens from the body of the 
nation, then such separation can legally take place, 
by such voluntary consent. But until such assent is 
obtained, there is no other means left except by revolu- 
tion. By the constitution of the nation, each national 
citizen is politically present in every part of the 
national domain, and has a voice through his repre- 
sentative, in determining by what laws each national 
citizen shall be governed. As a national citizen repre- 
sented in the national legislature, he speaks and acts 
for all sections of the nation with equal authority. H e  
has a right to claim the protection of the national gov- 
ernment, and to enjoy the privileges of citizenship in 
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any and every state in the union ; and he cannot be 
deprived of these rights and privileges except by for- 
feiture, consen t, or force. Therefore, the inhabi tants 
of one state have no authority to assume the political 
right to deprive the inlrabitants of another state of 
the benefits of national citizenship in any state within 
the union. 

$ 496. Since a state withi11 the union is a political 
corporation created by uatiooal authority for the purpose 
of local aduriaistration, and as a means of providing 
for the participation of its citizeus in the administra- 
tion of the general government, it follows, that neither 
as people or as a political corporation, can they possess 
authority to withdraw from, or place themselves in 
rebellion against, the union. The people of the state, 
in their individnal and i n  their corporate character, may 
levy war against the nation, and may seek to overthrow 
its authority ; but in doing so, they act without author- 
ity, and inonr the peual and political consequences 
of treason. Thus, when the people incorporated as a 
state, resolve to separate themselves and their territory 
from the nation, and actually levy war upon it to 
accomplish such purpose, using all their political and 
physical resources to that end, their political existence 
and authority in the union must cease ;-not in virtue 
of their authority over the nation ; but in virtue of the 
authority of the nation over them ;-not in virtue of 
their authority to take themselves away from the juris- 
diction of the nation ; but in virtue of the authority of 
the nation to exercise its jurisdiction over them, to pro- 
claim the forfeiture and deuounce the punishment due 
to their crimes. I t  is no answer to say, they had no 
a~lthority to secede, antl, therefore, they conld not 
change the political status of the state or people. An 
i~~clividual has no authority to secede, or change his 
status; nevertheless, an individual can commit treason 
wi thont authority ; antl that of itself changes his status. 
He can deprive the governmeut of no right or power 
over him ; but he cau deprive himself of all authority 
and all right's under the government. While he can 
cause no forfeiture on the part of the government, Ire 
can forfeit everything on his own part. I t  is the same 
with the people of a state as a political corporation ; 
while they cannot deprive the nation of the right to 
exercise national authority over them and their territory, 
they can, by their treason, forfeit all political rights. 
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powers and franchises. But by such forfeiture the 
nation loses nothing political ; they lose everything. 

$ 497. While the states, as political corporations, are 
not constituent elements of the nation, and do not in their 
creation or extinction. affect t h s  political status of the 
nation, yet they have their value as instruments of 
administration. As a state, each is the political equal 
of the other; and under the national constitution there 
can be no political inequality between them. Each 
state corporation is created by the same authority, for 
the same purpose,and is intrusted with the exercise of the 
same duties and powers. If South Carolina is to-day a 
state, politically, under the national constitution, she 
possesses the essential  incident,^ of stateship. Her citi- 
zens necessarily possess the rights and privileges incident 
to such citizenship in other states. For the citizens of 
each state are entitled to all the privileges and immn- 
nities of our citizeus of the several states,' and there is 
no authority under the constitution to withhold from 
them such rights and privileges. Baing a state within 
the meaning of the constitution, congress can impose 
no conditions to her right of representation or yartici- 
patiou in the general government. The right of congress 
thus to interfere with the liberties of citizens in the 
exercise of their political franchises, while the state is in 
true political relation uuder the constitution, cannot be 
admitted. Wheu the people of a particular territory 
have been incorporated and enfranchised by the nation, 
so as to become politically a state under the constitu- 
tion, they cannot be subjected to other conditions 
unknown to the constitution, except in a manner pre- 
sented thereby. When the people are once incorporated 
and enfranchised as a state, under the national consti- 
tution, their political rights and privileges are determined 
beyond the power of congress to disturb them. What 
the citizen theu claims, lie demands as his right, which 
cannot legally be denied to him ; a right secured by the 
faith and power of the nation. I t  therefore becomes a 
question of grave moment, is South Carolina politically 
a state within the tneauing of the constitution ? Are 
her citizens entitled to the guarantees of the national 
constitution? Rave they the same political status as the 
citizens of the loyal states, who have never assumed to 
repudiate their allegiance to the authority which gave 
them political existence as state citizens? If by thepolif- 

1 Art. 4, g 2, 01.1, Const. U. S. 
4 1 



ical action of the people of South Carolina, as a corporate 
body, through the various departments of govemnlent- 
in severing their political connections with the nation-in 
renouncing their allegiance to its authority-in overturn- 
ing the government by which they had maintained their 
political connectiou therewith-in organizing a govern- 
ment fbreign and alien thereto ;-and finally, in levjing 
mar upon the government and people of the United 
States, to the end that they might utterly subvert and 
destroy it-in claiming to be recognized, and in being 
recognized as belligerents to the United States as a 
nation,-she did not lose her polit,ical rights, privileges 
and franchises, as a political corporation, nuder the consti- 
tution of the United States, then she can claim for her 
citizens equality of political rights with the citizens of 
the loyal states. But, it wolild be ditlicnlt to satisfy 
South Carolina herself, that she was a state, politically 
connected with the United States, and entitled to rep- 
resentation in congress, while she was carrying on tho 
war of the rebellion, and doing all in her power to sub- 
vert and destroy the gorernment, of which it is now 
claimed by some, that she is a constitutioaal mend~er. 
Bnt, if there was a momeut during which the citizens 
of South Carolina ceased to possess the rights, privi- 
leges and immunities of citizens of the United States 
under the national constitution, they never can regain 
those lost rights and privileges, without the incorpo- 
rating and enfranchising act of the nation, creating 
them a new state, and again conferring upon them the 
privileges and immunities of citizenship. 

$498. But the people of those states, which, as political 
corporations, went iuto rebellion, were thereby, in the eye 
of the lam, politically responsible ; and became, before the 
world, political rebels. As individuals, state citizens 
might remain loyal while the corporate mass went into 
xebellion. But as members of the political corporation 
receiving and exercising their political rights through 
its agency or instnmentality, the political character 
of the state citizen must abide the political character of 
the state corporation. If it remain loyal, the politi- 
cal status of the unconvicted citizen, is that of loyalty ; 
but if i t  raise the standard of rebellion, it gives the taint 
of rebel, politic all^, to all its citizens ; and they must 
abide its political fate. When South Carolina, as a 
political corporation, men t in to rebellion, political1 y, she 
carried all her citizens with her ; and their political 
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rights, privileges and franchises, as citizens of the nation, 
ceased. When Kentucky and M:vy land, as political 
corporations, were prevented from going into rebellion, 
the political status of their citizens, mas preserved, 
although the spirit and acts of rebellion therein, were 
flagrant and undisguised. But, in dealing with the 
political rights of colnmunities, government deals only 
mith classes, and u6t with individuals. Thus, in cre- 
atiug a political state, or enfranchising the inlrabitants 
thereof, it knows ouly classes, not individual members 
of the class. And, as the government enfranchises only 
by classes, so likewise, it disfranchises by classes. An 
individual becomes disfranchised, by becoming a mem- 
ber of a disfranchised class. As an individual, no man 
hits any vested right or property, in a political franchise, 
further than is especially provided by law. Therefore, 
the government, iu dealing with political franchises, can 
confer, withhold, or reclairn them, whenever the public 
welfare requires. When a political state, by going into 
rebellion, carries with her, politically, the citizens thereof, 
their political rights cease as a class, without any inquiry 
into the loyalty or disloyalty of any particular portion 
of the citizens. They acquire their political rights as a 
class by the act of political enfranchisement, and they 
may lose them, as a class, by an act of political disfran- 
chisement. But, it is otherwise, in respect to i~~dividual 
aud vested rights. When the consequences of treason, 
are to be visited upon the individaal, and his life, liberty 
or property are to answer for his individual acts, then . 
each citizen or inhabitant, will st'and or fall upon his own 
merits or demerits. In such case the citizen is not civilly 
responsible for the political action of the state of which 
he chances to be a member. I n  such case he is to Be pre- 
sumed to be innocent until proved to be gnilty. 

5 499. As political conditions of the individual citizen, 
treason and loyalty are incompatible mith each other. 

1 Political rights are mere trusts conferred by the public authority upon its 
citizens or subjects, to be held and exercised exclusively for the public welfare. 
Therefore, the citizen acquires no vested interest in the exercise of such fran- 
chise: and the same authoritx which conferred the trust mas modify. or 
revoke it at  plensure The ri ht  to do so is one of legislative discretion not 
of judicial determinkion. &ile the trust continues the court will pr&ect * 
the citizen in the exercise of the same. But when, by fegislative authority i t  
has ceased, courts of ustlce will look no farther than to ascertain the legisia- 
tive will in resoect Lerkto. (See Luther v. Borda.  7 How. R. C. Rm. 1:  nee 

him. See opinion of RuaaLEs, J., on page 298. 
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That is, t,he presence of a treasonable purpose in t,he sub- 
ject, is conclusive evidence of the absence of loyalty in 
him. But, political privileges, or franchises, have their 
existence only in loyalt'y to the enfranchising power. 
Therefore in all conn tries and under all forms of govern- 
ment, the inevit,able consequence of treason, is political 
death ; that is, the traitorpossessinggny polittical franchise 
whatever, is, by the act of tre,asoa, deprived of it. Politi- 
cal rights are conferred as trusts, to be exercised only 
for the public good, by sustaining and defending tjhe 
public aut'hority, in its just and benign administration. 
Hence, tJhe very end t'o be snbserved, by conferring 
political rights and privileges, is destroyed by t,reason. 
Such is its nat,ure, and such the inevitable consequences 
thereof, tjhat the ascertainment of the treason, is, of 
itself, a judgment of forfeiture. That is, any act which 
proclaims the treason, proclaims, also, the political death 
of the traitor. When the government of the United 
States mas compelled to declare the people of certain 
stat'es, as political corporations, in a state of rebellion 
and civil war, such proclamslion carrkd with it, the 
sentence of political death, in respect to such corpora- 
tions, and the members thereofex 

$j 500. Whatever have been the t,heories of men 
respecting the political status of those states which 
went into rebellion against the government of the Uni- 
ted States, they, practically, have arrived at the same 
result in adjusting their political relations. The citizens 
of these st'ates have been treat,ed as deprive,d of their 
political rights and franchises. They hare been made 

1 This principle is illustrated in all the action taken by thegovernment of t,he 
United States toward the oitizens of the rebellious, states. President Johnson, 
in his proclamation of the 29th May, 1865, respecting North Carolina, asserts 
among other things that the rebellion has deprived the people of t h a  state 02 
all civil and that in order to enable the loyal eople of the state 
to organme a state government he appoints William W. Alden,  provisional 
governor, whose duty i t  is to d a k e  regulations, enabling the loyal citizens 
to elect delegates &c. I t  provides further as to the qualiffcations essential to 
become a delegat; or an  elector. This rociamation is based upon the h pothe- 
ses that the inhabitants of North ~arof?lna have forfeited their politicag rights 
by the rebellion and that the executive has the au,thority to prescribe the 
manner in whicd they may be again invested with them. I t  distinctly ro 
poses that none but loyal citizens shall, participate in the organization o?the 
new government of the state. 

So far as President Lincoln attempted any movement in the direction of 
: reconstruction he proceeded u on the hypothesis that unpardoned rebels had 

no political rights and should l?e permitted to exircise no olitical authority. 
I n  virtue of his pdwers under the constitution and speci8 laws enacted for 
that purpose he,issued9his proclamationsof amhesty on the 8th December 1863 
and the %t6 March 1834 in which he released the enalties incurred' and 
restored the rights of citizknshi to certain classes of those who had bein in 
rebellion, and who had compliex with the prescribed conditions. To such, and 
to those who had remained loyal to the nation he conflned the exercise of . 

i pditical rights in the rebellious states. Oongre& have likewise obserired a 
I similar rule. In  all their legislation upon the subject, t h b  have &aimed and 

exercised the authority of treating the inhabitants of those states as being 
destitute of political rights ; as being subject to any conditions looking to their 
future enfranchisement which congress may see flt to impoae. 



OF THE STATES. 325 

the subjects of executive pardons from time to time.' 
Early after the downfall of the rebellion, the president 
issued his annesty proclamation, excepting therefrom 
certain classes of the inhabitants of these insurgent 
states. I n  all official intercourse between the general 

with this provision PresidenZ Lincoln on th6 8th Decembe- 1863 and a ain 
on the 26th March, ldS4, issued a procladation of amnesty, but without egbct. 
On the 291h dav of Mav. 1865. President Johnson issued the followine. After 
referrin= to th& amnest; oroblamations of President Lincoln. and s t a h a  that 

lion, excevt as hereinafter exce~ted, amnesty anc vardon with restorction of 
all rights bf roperty except as% o slaves and except i n  cases where le a1 pro 
ceedincrs ringer the lhws of the United Btates nrovidina for the con8scation 
of profjerty of persons engaged in rebellion fiave beeE instituted. but on 
the condition nevertheless that every such pe;son shall take and subdcribe the 
following oath or affirmatibn and thenceforward keep and maintain said oath 
inviolate and which oath shill be registered for permanent preservation and 
shall be df the tenor and effect following, to wit: I - do solemnly swAar- 
or affirm-in the presence of Almighty God that I will henceforth faithfully 
support and defend the constitution of the dnited States and the union of the 
states thereunder. and that I will in like manner abide by and faithfully sup- 
port all laws and'proclamations which have been made during the existing 
rebellion with reference to the emancipation of slaves, so help me God. 

"The followina classes of aersons are excented from the benefits of this 
proclamation: 

1. All who are or shall have been pretended civil or di lomatic officers, or 
otherwise domestic or foreign agents of the pretended Zonfederate govern- 

the navy; 
4. All who left seats in congress of the United States to aid the rebellion. 
5. All who resigned or tendered resignations of their commissions in the 

army or nav of the United States to evade duty in resisting the rebellion. 
6. All who gave engaged in any way in .treating otherwise than lawfully as 

prisoners of war, persons found in the United States service as officers, soldiers, 
seamen, or in other capacities. 

7 All persons who have been or are, absentees from the United States for 
the purpose of aiding the rebellion. 

8. All military and naval officers in the rebel service who were educated by 
the government in the military academy at  West Point, or the United States 
Naval Academy. 

9. All persons who held the pretended offlces of governors of states in insur- 
rection against the United States. 

10. All persons who left their homes within the jurisdiction and protection 
of the United States and passed beyond the federal military lines into the 
so called Confederate states for the purpose of aiding the rebellion. 

11. All persons who have been engaged in the destruction of the commerce 
of the United States upon the high seas, and all persons who have made raids 
into the United States from Canada, or been engaged in destroying the com- 
merce of the United States upon the lakes and rivers which separate the 
British rovinces from the Un~ted States. 

12. Alrpersons who, at  the time they seek to obtain the benefits hereof by 
taking the oath herein prescribed are in military naval or civil confinement 
or custody, or under bonds of the'civil, military ol(. naval authorities or agents 
of the United States as prisoners of war, or persons detained for offenses of 
any kind, either before or after conviction. 

13. All ersons who have voluntarily participated in said rebellion, and the 
estimate$ value of whose taxable property is over twenty thousand dollars. 

14. All persons who have taken the oath of amnesty as prescribed in the 
President's proclamation of December 8,1868, or an  oath of allegiance to the 
y n m e n t  of the United States since the date of said proclamation, and who 

ave not thenceforward kept and maintained the same inviolate. 
Provided, that specla1 application may be made to the President for pardon 

b an person belongmg to the excepted classes, and such clemency will be 
literafly extended as may be consistept with the facts of the case and the 
peace and dignity of the United States. 
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government and these states and their people, they have 
not been recognized as possessing any political rights; 
or as having any authority to re-constrnct the govern- 
ment of their states, or to re-invest their~selves with 
political rights. The mayors of their cities, and the 
governors of their states have been subject to removal 
by the authority of the nation. While some contended 
for the political death of these states; others for the 
doctrine that they are still states, with all political func- 
tions suspended, others still that they are states in full 
life and power, because they had not authority to secede, 
yet all agree that the government and people of the 
nation, had just authority to impose suitable conditions 
to their return as political associates and equals as 
members of the national family. 

CHAPTER XVI. 

OF THE OFFICE OF PRESIDEKT AND OF T7ICE-PRESIDENT 
-THEIR DUTIES AND POWERS. 

$j 501. THE president and vice-president of the Uni- 
ted States hold their respective oftices during the 
term of four years, and are elected in the manner 
following. Each state appoints, in such manner as the 
legislature thereof direct, a number of electors equal to 
the whole uwuber of senators and representatives 
to which the state may be entitled in the congress. 
The electors so appointed are required to nieet in their 
respective states and vote by ballot for president and 
vice-president, oqe of whoni must not be an ir~habitant 
of the same state with themselves. The ballot must 
designate the person voted for as president ; and there 
must be a distinct ballot for vice-president. The electors 
are then required to make out a distinct list of all persons 
voted for as president, and of all voted for as vice-pres- 
ident and of the number of votes for each, which list 
they are required to sign, certify and transmit sealed to 
the seat of gover~~ment of the United States, directed 
to the president of the senate. The president of the 
senate is required to open these certificates in the 
presence of the senate and house of representatives and 
to  count the votes ; and the person having the greatest 
number of votes for presideut, when such number is 

! a n~ajority of the whole number of electors, is elected 
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president. But if no person has such majority, then 
from the persons receiving the highest numbers--not 
exceeding three-on the list of those voted for as presi- 
dent, the house of representatives are required to choose 
immediately by ballot, the president. But in making 
this choice the state, by its representation, has but one 
vote ; and to coustitute a quorum for such purpose two- 
thirds of the states must be represented. If the house 
of represeiitatives should fail to elect a president when 
the dnty devolves upon them, by the fourth of March 
follonri~rg, then the vice-president is required to act as 
president, as in case of death or other constitutional 
disability of the president. The person having the 
greatest number of votes as vice-president is elected to 
that ofice provided the  number be a majority of the 
whole number of the electors appointed; but if no 
persori have such majority, theu from the two highest 
olr the list, the senate choose the vice-president. A 
quorum for such purpose consists of two-thirds of the 
whole number of senators ; and a majority of the whole 
number is necessary to a choice.' 

$j 502. Congress deternlines by law, the time for choos- 
ing the electors for president aud vice-president, which 
t h e  the constitution requires should be uniform through- 
out the United States. The time fixed by congress is 
the seco~id Tuesday of No~ember .~  

$j 503. No persou, except a natural born citizen of the 
Uuiteil States, is eligible to the office of president or 
of vice-president. Nor is any person eligible whd has 
not attained the age of thirty-five years, and who has not 
been fourteen years a resident within the United States. 
These are theonly constitutional qualifications prescribed 
as essential to the incumbent of the office of president 
or vice-pre~ident.~ 

$j 504. I u  case of the removal of the president from 
his oflice, or in case of his death, resiguation or inability 
to discharge the powers and duties of the said office, 
they devolve upon t'he vice-president. Congress is 
authorized to provide by law for the case of removal, 
death, resiguation or inability, both of the president and 
vice-president, declaring what officer shall then act as 
president : wh'lch officer so designated is authorized and 
required to act accordingly, until the disability be 
removed, or a president be duly elected. The presi- 
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dent is to receive a stated salary which can neither be 
increased or diminished during the term of his office; 
and he is not to receive within that period, any other 
emolument from the United States, or from any of them. 
Before entering upon the execution of the duties of his 
oace, he is required to take the following oath or a&r- 
mation : " I do solemnly smear, or a&rm, that I mill 
faithfully execute the ofice of presideut of the United 
States, and will, to the best of my ability, preserve, pro- 
tect and defend the constitution of the Uuited States."' 

$j 505. The powers and duties which attach to the o%ce 
of president of the United States, may be deno~ninated 
executive, military and presidential. The constitution 
provides that the executive power shall be vested in a 
president of the United States; wlereby the president 
is constituted the executive head of the nation, arid it is 
made his especial duty to take care that the laws are 
faithfully executed. As the executive, he is simply a 
civil officer, whose duties are prescribed by lam ; and 
his authority in the discharge of the duties of his office, 
is as strictly limited to t,he means or measures prescribed 
by law, as is the authority of any executive officer, in 
the discharge of exe.cutive duties. That is, the presi- 
dent has none of the prerogative powers sometimes 
exercised by the king, who is the executive head under 
the British constituti~n.~ His duties and powers, ss the 

1 Art. 2 , a  1, clauses 6,7,8 and 9, Const. U. S. 

neEeisitv of the case. as in the heat of militafv acti&: comes from the lerisla- 
tive either by original establishment, or bylong usago and custom, or by 
occakional permission. We shall be better able to understand what prerogative 
is, if we speak of the 1egislat)ive and executive power, not in the abstract, but 
as lodged or intrusted by the state in the hands of some one or more persons. 
Where the person so intrusted with the executive power is left by the legiuls- 
tive to act in any'instance at  his own discretion to dire& by dis own under- 
stadding the public force &hioh is naturally under the direc'tion of the public 
understaLding such a discretionary power in him is called prerogative. Thus 
in  penal cases, if the legislative forbid the public force to be put in motion fo; 
the punishment of any action till the fact itself is proved to the public under- 
standin in such a manner as the law appoints, and these will not suffer this 
force to%e used but under the conduct of the law, so as to inflict only the le a1 
penalty. thus far there is no prerogative or discretionary power in him w%o 
1s intrusted with the executive. But if the legi~lat~ive, instead of reservin to 
itself the right of judging whether such legal punishment is to be suspen%ed 
or whether the criminal is to be wholly pardoned, leaves lt to him to pardoxi 
or not as he thinks proper, such a discretionary ower intrusted with him is 
called prerogative." (Iy t i tutes  B. 2 ch. 3 #, 8.) gut this kind of prerogittive 
power in the individual, 1s pre&ati;e only in administration, not in source 
or origin. His discretion in such case, is derived from a higher authority 
which is prerogative over him, and he is exercising tho authority of anothe; 
power, not his own. But the king has original prerogative vower, not only 
prerogative in administration but prerogative in source. Phere are now 
many limitations upon the kihg's prerogative, by acts of parliament, which 
involve the king's assent. But in the absence of such lim~tation, his preroga- 
tive is absolute that is there is no higher authority on earth to restrain or 
prohibit the exeicise thereof. 

" -. . 
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chief executive, require that he should appoint and com- 
mission such officers nnder him-and in the manner 
prescribed by the constitution and the laws,--as are 
necessary aod proper to carry into eff'ect the laws of the 
United States, in every departmerit of internal adminis- 
tration. To this end the subjects of natioiml adniirristra- 
tiou are divicled by law into several departments ; a t  
the head of each is placed a chief officer, as secretary 
of such departinent or bureau; such as, the secretary of 
state, the secretary of war, the secretary of the nary,  
the secretary of the treasury, the secretary of the 
interior aud postmaster-geiieral. These oficers are 
nominated by the president, and by the advice aud cou- 
sent of the senate, are appointed as the heads of these 
executive departments. These officers, thus appointed 
and  commissioned by the president, constitute the chief 
executive officers of the natiou. As such chief officers 
they reside a t  the capital aud become the constitutional 
advisers of the president, in whose name, and by whose 
oficial authority they act in their several departments. 
The nau~es  of these sever:tl departments sufficiently 
indicate the class of executive duties they are severally 
required to perform. 111 this manner every lam of theUni- 
ted States, tonching every subject of general admiaistra- 
tion, falls natarally, nnder the adruiuihtration of some 
one or more of these departn~euts to be adlninistered 
with or without the judicial aid of the national courts, 
as circulustances may require. These several depart- 
ments by their chief officer representing the official 
authority of the president, or some times by the direc- 
tion of the pres ide~t  himself, appoint such subordinate 
officers as are necessary to tlie fjithful performance of 
the dutios, and the execution of the I)o\vers, pertaining 
to such departments, throughout the United States ; such 
as postunasters, revenue and custom house officers ; 
assessors ; collectors ; registers and receivers a t  the 
public land ofices, and the like. In  this manner pro- 
vision is ma,de for the discl~arge of the executive duties 
and powers of the president in every district of the 
United States. But from the executive head to the last 
and least otficer required to administer in the executive 
departments of admiiiistratiou, all are subject to such 
direction and coutrol as congress, exercising the pre- 
rogative powers of the nation, under the constitution, 
prescribes. 

42 
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$506. In the execution of the laws of the United 
States through the intervention of the national judici- 
ary, another class of officers are required, who act 
ministerially in the general department of executive 
administration. Of these ofhers, are the official or pnb- 
lic attorneys, whose duty it is to investigate and advise 
the several departments on all questior~s of law which 
luay arise under their respective adlninistratioas ; and 
also to apem in court and prosecute or defend before 
such tribunals, the rights and interest of the nation, 
wliel~ever necessary ; of them also are the marshals and 
the deputy marshals, whose duty it is to execute the 
process of the court, whether meme o r  Ji~zul;  who in so 
doing, act in the name and by the authority of the 
president of the United States, as the executive head 
of the nation. These oflicers-the marshals-act by 
authority of the special mandates or warrants placed in 
their hands, evidenced by the certificate of the proper 
officer, under the official seal of the nation. The duties 
to be performed by this class of executive ofEcers are 
ministerial and are prescribed by law, The thing to 
be done or the powers to be executed by them are to be 
found in the process or warrant of authority placed in 
their hands. The manlier of executing such processes, 
and the gelleral powers with which they are invested, to 
enable them to execute the same, are the subject of 
legal regulation and direction, which cannot here be 
considered. 

$ 507. Such is a general view of the framework of 
the executive department under the president as chief 
executive, in the internal atln~inistration of the public 
authority of the United States. But he is also the 
execrltive head in the external administration of tlie same, 
so far as the lams of the United States are capable of 
being enforced beyond the limits of its territory. By 
and with the advice and conseut of the senate-two- 
thirds of the senators present concurring - he is 
ernpomerd to make treaties, and to nominate, and with 
the like advice aud consent, appoint embassadors, and 
other public n~inisters, and consuls ; and also to recieve 
eu~bassaclors and other public millisters, and to take care 
that the laws be faithfully execute(1.l Under the consti- 
tution he is the proper officer to be intrusted with the 

.executive administration of all lams and regulations 
prescribed by congress, whether referred to in the consti- 

1 Art. 2, @ 2 and 3, Const. U. S. 
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tution or otherwise. But in all this the president acts 
only as an oficer of the law in the civil department of 
administration. It is the authority and power of the 
office, and not of the illdividnal, he is required to exe- 
cute. Being only the legal ad~ninistrator of the duties 
and powers incideut to the ofice created by the 
constitution and lams of the United States, he can exer- 
cise no prerogative authority or power whatever. In  
determining what pertains to the oflice of president as 
the civil executive of natioual authority, care must be 
exercised uot to coufonnd his oficial position with that 
of the king under the British constitution. The king 
possesses prerogative power ; in theory, he is sovereign ; 
he is the source and fountain of authority and lam j 
and the executive powers are not unfrequently strength- 
ened and enlarged by the sqposed  presence of pre- 
rogative power in the British executive. In  studying 
British precedents. therefore, great care mnst be exer- 
cised to keep this distiuction in view. What would be 
legitimate for the king to do under the British colrsti- 
tntion, might Be usurpation in the president, under t l ~ e  
American constitution. 

$ 508. As the civil execntive of the nation, the presi- 
dent has only executive authority aud power. Such 
authority ant1 powers can only exist in the presence of 
law, by which they are created, or out of which they 
arise. When, therefore, the constitution vests in the 
president as an officer, the executive authority of the 
nAtion, it  only implies such duties and powers as are 
created by, and arise out of the law. By this provision 
the president is only made the agent or instrument 
of the law, to do whatever the prerogative power of the 
nation requires of him. R e  is thereby made the subject 
of lam ; and is placed under its obligations as the servant, 
not the sovereig~~ of the nation. The authority is upon 
him, not from him; and he is required to act for the 
public, uot for himself; he is required to carry out, or into 
execution, the policy of the nation, as expressed in the 
lams of congress, which are the constitutional exponents 
of the national prerogative and will ; aud is not author- 
ized to inipose a policy of his own upon the nation. As 
the national execntive, he has no duty or power outside 
of the constitlition and the lams of the nation. As a 
citizen, he is a t  liberty to entertain and express opinions 
of economy and policy ; but as an executive, he has no 
authority to  compel their adoption ; or to  attempt to  use 
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the patronage and powers of his office to enforce them. 
I t  is an impeachable offense for a high public officer to 
prostitute the patronage and powers of his ofice, to pur- 
poses of personal gain, or political advantage. As an 
execntive officer, his whole power and duty consists in 
executing the law according to his best understanding 
and ability. The co~nmon sentiment that the president is 
authorized, and therefore justified, to use the great pow- 
ers and patronage of that high office, as though they 
mere his personal perquisites, to be used in influencing, 
and bnjiug popular favor or partisan support, is corrupt- 
ing and demoralizing in the extreme. I t  calls about 
him a class of men whose sole influence is to corrupt, 
demoralize and debauch any honest or jnst purposes, 
feelings or sentiments he might otherwise entertain. 
I t  commits him to the influence and control of a class 
of politicians mhose highest virtue is, " not to leave 
undone, but keep unknown" in their raids upou the 
public treasury, and in their prostitution of the public 
authority to their private purposes. So universal has 
this been, that experience has created the public senti- 
ment, that the conduct of the mere politician is not to 
be supposed to be either honest or patriotic. 

$j 508. As the civil executive of the nation, the presi- 
dent has power to grant reprieves and pardons for 
offenses against the United States. A reprieve sus- 
pends the execution of the sentence for the time being, 
still leaving the offeuder subject to the puuishment 
denounced against him. A pardon remits the penalty, 
and, if unconditioned, sets the offender free from the 
legal consequences of the offense committed. The pro- 
priety of pardoning a criminal after he has been convicted 
of a crime against the public has been seriously ques- 
tioned by learned and able men. I t  has been contended 
that while clemency is a virtue, and one of the noblest 
prerogatives of the throne, that its exercise is a disap- 
probatiou of the laws made for the public good; and as 
a virtue, belongs to the legislator rather than to the 
execntor of the laws-a virtue which ought to shine in 
the code rather than in the private judgment. That to 
show ruankind that crimes are sometimes pardoned, 
and that punishment is not the necessary consequence, 
is to nourish the flattering hope of impunity, and is the 
cause of their considering every puuishment inflicted 
an act of injustice and oppression. That the prince, in 
pardoning. gives up the public security in favor of an 
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indiviclual, and, by his ill-judged benevolence, proclaims 
a public act of impunity.' To which it is replied : 
"Were it possible in every instance to maintain a just 
proportion between the crirue and the penalty, and were 
the rules of testimony and the mode of trial so perfect 
as to preclude mistakes or injustice, there would be 
some color for the admission of this plausible theory. 
But even iu that case, po l ic~  would sometimes require a 
remission of a puuishmeat strictly due for a crime cer- 
tainly ascertained. The very notion of nmcy implies 
the accuracy of the claims of justice." While the end 
of punishment in all civilized and enlightened govern- 
ments is to protect the public and individnals from the 
selfish, sensual and maliguant acts of wicked and per- 
verse persons, as well as to reform the offender; and 
while nothing so weakens the restraints of the law as 
the hope of escaping its penalties, every practice in the 
administration of the public authority which tends to 
render uncertain the infliction of the purlishment due 
to crime, endacgers the public security, and wrongs the 
individual me~ubers thereof-eveu those who are dis- 
posed to commit criulinal acts. There are those in 
society so under the control of their appetites, passions 
and propensities, that nothing but the prospect of cer- 
tain punishment restrains them from the commission of 
crimes. To all such, this exercise of mercy becomes a 
license, wronging themselves and their victims. I t  may 
well be questioned whether the extending of the par- 
doning clemency to unquestioned criminals is not an 
unmitigated evil. When there has been a mistaken 
conviction, or where the guilt of the prisoner is ques- 
tionable, even after conviction, it is proper that the 
power to reprieve or even pardon should exist, that an 
unmerited penalty may he avoided. But when there is 
unqnestioned guilt, where the application is for mercy 
to the individual, and not for justice, the public has too 
much a t  stake to make the sacrifice. If the penalty be 
clearly too severe for the technical offense committetl, 
the power of reprieve might be exercised, that the lam- 
making power might adapt to the offeuse the proper 
penalty; but an appropriate penalty should, in all cases, 
be sure to follow a clearly ascertained crime. 

$ 510. But a grave question arises under the lan- 
guage of the constitution as to the extent of the power 

1 Beccsria on Punishments, ch. 46. 2 1 Kent's Corn., lect. 13, p. 265. 
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of the president to grant pardons for offenses against the 
United States. That the people of the United States 
had nnlilnited authority over this subject, cannot be 
questioned. They could have authorized the president 
to  pardon as well before, as after convictiou ; but the 
question is, did they so authorize him to exercise such 
pomr.  Mr. Justice WAYNE, in delivering the opinion 
of the court in ex pparte Wells,' said, that the word par- 
don meaut forgiveness, release, reu~issiou. Forgiveness 
for an offense, whether it be one for which the person 
comniitting it.is liable in law or otherwise. Release from 
pecuniary obligation, as where it is said, I pardon you 
your debt. Or it is the remission of a peualty to which 
one may have subjected himself. * * In  the law it 
has different lueau i~~gs  which mere as well understood 
when the constitution was made, as any other legal word 
in the constitution now is. Such a thing as a pardon 
without a designation of its kind is not known in the 
law. Every pardon has its peculiar denomination. 
They are general, special or particular, conditional or 
absolute. * * It- the constitution-meaut that the 
power- to grant reprieves a d  pardons-mas to be used 
according to lam ; that is-as it had been used in Eng- 
landaud these states when they were colonies; not 
because it mas a prerogative power, but as an incident of 
the power to pardon, particularly when the circumstance 
of any case disclosed such uncertainties as made it 
doubtful if there should have been a conviction of the 
criminal ; or when they are such as to show that there 
might be a mitigation of the punishment without less- 
ening the obligations of vindicatory justice. Without 
such a power of clemency to be exercised by some 
department or functionary of government, it  would be 
most imperfect and deficieu t in its political morality, and 
in that attribute of deity whose judgments are always 
tempered with mercy. Aud it was with the fullest 
knowledge of the law upon the subject of pardons, and 
the philosophy of goverment in its bearing upon the 
constitution, when the court instructed Chief Justice 
MARSHALL to say2 : " As the power has been exercised 
from time immemorial by the executive of that nation, 
whose language is our language, and to whose judicial 
institutions ours bear a close resemblance, we adopt 
their principles respecting the operation and effect of a 
pardon, and look into their books for the rules prescrib- 

1 18 How. 5. C. R., 307. 2 United Nates v. Wilson, 7 Pet., 162. 
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ing the manner in which it is to be used by the person 
who would avail himself of it." 

5 511. But in determining what pertains to the office 
of president as the civil executive of national authority, 
care must be exercised not to clothe him with preroga- 
tive powers ; nor must such a construction be put npon 
the language of the const'itution as would include those 
powers of the king which mere exercised by him, not as 
the executiv.e of the British nation, but as possessing 
prerogative power, independent of his executive office. 
We are to suppose the people used language in accord- 
ance with the structure and character of the American . 
constitution of government, and not in accordance with 
the structure and character of the British constitution, 
wherein it differed from the American. The British 
king and the American president, though both chief 
executive officers of their respective governments, were 
nevertheless very different officers in respect to the 
theory of the sorirce aud limitation of their official 
powers. While the king, as the mere executive of the 
nation, was limited to the enforcement of the lams as 
they existed, yet as possessing prerogative powers, nntil 
subjected to the limitations of parliament, he could go 
further and declare a new, or abrogate the effects of the 
old law. But it is otherwise with the president. He 
has, in such respect, only executive powers, by which 
he is required to execute the law upon the guilty 
offender, when the offense has beeu determined, and the 
sentence of the law has been prononnced. To pardon 
or reprieve an individual, implies that he has become, in 
the eye of the law, the subject of punishment to be 
inflicted upon him. I t  implies that the law has pro- 
nounced him guilty, and denounced upon him the 
penalty. The executive, as an officer of the lam, can 
know nothing of the guilt or innocence of a party, or 
of his need of a reprieve or pardon, un ti1 his guilt has 
been judicially ascertained. No reprieve or pardon can, 
in law, be granted until there be that from which a 
reprieve is needed, or for which a pardon is demanded. 
Under the genius of American institutions, the lam 
holds all persons to be innocent until their guilt has 
been judicially ascertained. How, then, can the legally 
innocent be the subject of a legal reprieve or pardon. 
The king as the source and fountain of sovereignty and 
the law, formerly could do what, under the American 
theory, the legislature alone can do-to wit: he could 
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absolve individuals from their liability to punishment 
for acts committed by them against the peace and 
dignity of the realm. The principle asserted was, he 
made the law, and therefore has authority to suspend 
or repeal it. For it is a principle, that the authority 
which creates, can modify or destroy a t  pleasure that 
which it has created. The legislative authority which 
creates an offense or crime, and denounces its penalty, 
can repeal or modify the lam at pleasure ;, can excuse 
the delinquent upon such conditions as it sees fit to 
impose. But this authority has its foundatiou in pre- . rogative, not in executive power. I t  can be exercised by 
the sovereiglz, not by the mere executive.' 

$j 512. The principle which calls for the existence of 
the reprieving and pardoning power in the executive 
does not extend to pardoning classes or indivitluals 
before conviction and sentence. I t  will be in season 
to remit a fine or penalty, after it has been judicially 
ascertained that the individual is subject thereto. The 
imperfection of the rules of law, or modes of trial by 
reason of which mistakes are liable to occur, and injus- 
tice is liable to be done, as reasons for the exercise of 
the pardoning power, can apply only to those who have 
been improperly convicted on trial; not to those wbo 
are liable to be tried and convicted, and whom the law 
holds to be innocent un ti1 judicially condemned. There 
may be cases where whole classes need to be excused 
from the consequenes of their criminal acts-as iu case 
of rebellion-without going through the formality of a 
trial, conviction and pardon. Puk)lic acts of amnesty 
may be necessary and proper for the future welfare 
and peace of society. But such acts should proceed 

1 The king himself condemns no man. That rugged task he leaves to his 
courts of justice. The great operation of his scepter is mercy. His ower of 
pardoning was said by our Saxon ancestors to be derived a lege swe &@itatis. 
and i t  is declared in parliament by statute (27 Hen. VIII c. 24 that no othe; 
person hath power to pardon or remit any treason or felonies wkatsoerer . but 
that the kine hath the whole and sole power thereof united and knit tb the 
imperial crown of the realm ; and this power belongs only to the king de jaclo, 
and not to the klng de jure, during the tlme of usurpation. In monarchies, 
the king acts in a superior sphere, and, though he re ulates the whole govern- 
ment as the flrst mover. he does not aaaear in anv of t%e dismreeable or invidi- .-. -. . . . -. 
ous parts of whenbier the nati66 see him "personally engaged it is only 
in works of legislation ma nificence or compassion. To him thdrefore the 
people look up as notding %ut the fduntain of bounty and grace. and these 
repeated acts of goodness coming only from his own hand endea; the sover- 
eign to his subjects and contribute more than anything to rbot in their hearts 
that fllial affection'and personal loyalty which are the sure establishment of a 
prince. The king may pardon all offenses merely against the crown or the 
aublic. exceat. bv the habeas corutw act of 31 Car. 11, c. 2: the committing any 
inan to ris6n out of the realm is made prcemun.ire unpardonable even by the 
king $or can the kin pardon where private justice is principal1 concerned 
i'n thk prosecution of ogenders. Nor can he pardon a common nufsance whid 
i t  remains unredressed. Nor can he pardon a n  offense against a popular or 
penal statute after information brought because the informer has acquired a 
private property in a part of the penalty.'(4 B1. Com., pp. 897,398.) 
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from the prerogative powers of sovereignty, and not from 
an assumptiou of authority by a mere executive ofticer. 
If the operation of the law is to be suspended, it is the 
province of the law-makiug authority to suspend i t ;  not 
of him who is instrusted with the exercise of mere 
executive powers, with the attendent authority to 
reprieve or pardon those who are condemned and pat 
into his hai~ds to receive the penalty. The question of 
general amnesty is one of policy affecting the state ; and 
not of clernency affecting the individual. There are no 
reasons to be assigued iu favor of conferring upou an 
executive ofEicer merely, the authority to repriere or 
pardon persons who have uot been tried, convicted aud 
sentenced. There is nothing in precedent to sustain 
such a poliey.' I t  would be exceedingly daugerons 
to create a power in the hands of a single individual, to 

. stand between society and those who prey upon it, 
to protect them from the consequences of their crimes. 
Whether an individual needs or merits a pardon for a 
murder or other critne alleged against him, cannot be 
known to society uutil his conduct has been investigated, 
and the quality of his actions ascertained. I t  cannot 
for a iuoruent be admitted that a president of the United 
States can stand by and see a gigantic rebellion organ- 
ized, and say to the insurgents, if yon are nnsucessful 
I will pardon you, a ~ ~ d  thus save you from the legal 
consequences of your rebellious acts. No executive 
ofiicer as such, ever can possess, and under an enlight- 
ened government, no mere executive ofticer ever will be 
possessed of, such a power of pardon. The genius of 
the American governmen't, the theory of the source and 
lirnitation of its authority, and the policy of all laws for 
the protection and preservation of society under its 
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administration, forbid such an interpretation to be put 
upon the clause, "the president shall have pomer to 
grant reprieves and pardons for offenses against the 
United States." 

5 513 The pomer in the president to grant reprieves 
and pardons for offenses against the United States, mill 
provide for all proper cases of executive clemency if 
confined in its application to persons convicted of such 
offenses. When there has been no trial or conviction 
of an offense, there can be no pressing emergency 
demanding a reprieve or pardon a t  the hand of the 
president. The executive as such, can only be called 
upon to exercise his clemency after the offender has 
come under his jurisdiction ; that is, after nothing 
remains to be done, but to execute the senteuce of the 
law upon him. Before conviction the executive has no 
jurisdiction over him as a criminal, nor call he @in any 
but by conviction and sentence. Upon what hypothesis 
then, can the mere executive officer reprieve or pardou 
a person unconvicted of crime. If he can do it before 
conviction, he can use this power as a license to the 
commission of crime. To suppose that an unconvicted 
person can require the exercise of the reprieving or 
pardoning power of the executive is an absurdity. There 
may be cases as in rebellion or civil war, where a large 
class of citizens may need, and public policy may require, 
an amnesty in their behalf. But such exigency addresses 
itself to the legislative, not to the executive department 
of government. I t  calls for the exercise of prerogative 
pomer, not executive clemency. The people have a 
right to be consulted as to the safety or propriety of 
admitting to political power those who have sought the 
destruction of public security, and the overthrow of the 
public authority. 

5 514. Under this provision of the constitution the 
president may grant a conditional pardon. This ques- 
tion was raised in ex parte Wells.' The prisoner had 
been convicted of murder and sentenced to be hung. 
President Fillmore had granted him a conditional pardon 
substantially as follows : "For divers good and suf- 
ficient reasons I have granted, and do hereby grant 
unto him, the said William Wells, a pardon of the 
offense of which he was convicted-upon condition that 
he be imprisoned during his natural life ; that is, the 
sentence of death is hereby commuted to imprisonment 

1 18 How. 8. C. R., 307. 
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for life in the penitentiary of Washington." This par- 
don was accepted in these words : " I hereby accept the 
above and within pardon with condition annexed. " 
Afterward the prisoner made an application to the cir- 
cuit court of the District of Uolumbia for a writ of 
habeas corpus. I t  mas rejected, and an appeal mas taken 
to the supreme court. No statute had been passed 
regulating the pardoning power of the president, con- 
sequently the president acted under the power as 
expressed in the constitution. I t  was contended that 
the pardon was valid, and remitted entirely the sentence 
of the court; and that the condition was void;-that 
the president affixing a condition to his pardon assumed 
a power not conferred by the constitution ;-that, in 
effect, he legislated a new punishment into existence. 
But the supreme court held otherwise : that according 
to the English law on the subject, the general authority 
to grant pardons included every denomination of pardon 
known to that law ; such as special or particular, con- 
ditional or absolute;-' that the same meaning must 
be given to the word as prevailed in the colonies and in 
England at the time i t  found place in the American 
coustitation. 

$j 515. The power to grant pardons does not extend to 
impeachments. Trials by impeachment have reference 
only to public character and official duty. I t  is the mode 
by which one high in office, having been guilty of a 
breach of his official trust, is arraigned before the people 
to answer for his delinquency. By the terms of the 
constitution, the president, vice-president and all civil 
officers of the United States, may be removed from office 
on impeachment for, and conviction of, treason, bribery, 
or other high crimes and misdemeanors. I t  would, 
therefore, have been highly improper to have allowed the 
president to interfere by executive cletnency either to 
prevent the impeachment or convictiou of a faithless 
public officer. For similar reasons the king of England 
cannot interfere to protect his high officers from impeach- 
ment and conviction, although it is held that he can 
pardon after conviction? De Lome, however, thinks it 
doubtful whether the king has power to remit the punish- 
ment of one condemned in consequence of impeachment. 

1 See United 8tates v Wilsmt 7 Pet 162 
% See Cathcart v. ~bbinson,'S pet.', 284; se'e also 8 Watts & Sergeant, 197; 

4 Black. Corn 401 
3 4 B1. ~om.','399; 400; 12 and 13 Wm. 111, o. 2;  Rawle on Const., ch. 17, p. 178; 

1 Tuck. B1. Com., app., 331. 
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He  says "I once asked a gentleman very learned in the 
laws of their country, if the king could remit the pun- 
ishment of a man condemned in consequence of an 
impeachment, of the house of commons. He answered 
me: the tories will tell you the king can; and the mhigs, 
that he cannot." But it is not perhaps very material that 
the question should be decided : the great pnblic ends are 
attained when a corrupt minister is removed with dis- 
grace; and the whole system of his proceedings uilveilttd 
to the public eye.l But whatever may be the authority 
of the king in this respect, the president possesses no 
such power? 

$j 516. There is also one other offense, which, from its 
nature, the president cannot pardon. The constitution 
has committed to each branch of the national Iegislatnre 
the authority to punish for contempts, or for the dis- 
orderly behavior of its menhers. This authority is 
essential to the existence and independence of that hody ; 
therefore, the executive cannot he permitted to interfere 
between either house and the person offending. To con- 
fer upon the president or any other officer, the autl~ority 
to interfere by the power of pardon, with the author- 
ity of either house to protect itself from such disturbance 
as would tend to interrupt its proceedings, would be to 
endanger the independence thereof, and thus to place 
the rights of the people in perpetual je~pardy .~  

$j 517. By the provisions of the constitution the pres- 
ident is also created commander-in-chief of the army 
and navy of the United States ; and also of the militia 
of the several states when called into the actual service of 
theiUnited  state^.^ But the powers and duties of the 
president as commander-in-chief of the army and navy, 
are separate and distinct from his powers and duties as 
the simple executive head of the nation ; and neither of 
those functions of the presidential office derive any 
strength from the other. As the chief executive of the 
nation, he takes no anthority from the military depart- 
ment of his office: and as commander-in-chief, he gets 
no aid from the civil department of the same. That 
is, his authority as commander-in-chief is the same as it 
would have been, had it been an office separated from, 
and independent of, the office of president of the United 
States. Had the constitution provided for the appoint- 

1 De Lome on British Constitution p 95 note a. 
P Art 2 $ 2  of Const U S . 2 Stor '(a bo&. on Const., $1603. 
.J see bt'ory~s corn. oh C.oGt. 5 1d 
4 ~ r t .  2 2 2, clause 1, Const. b. S. 
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ment of some other person than the presidential incnm- 
bent to that office, the powers and duties of the office 
mould have been the same. Therefore in discussing 
the limitations of the authority of the president, or the 
extent of the same, it becomes important to ascertain 
and keep iu mind, the particular character in which it is 
supposed he acted or proposes to act. If the power to 
be exercised, or the dnty to be performed, belong to the 
n~ili tary department, then the authority of the president 
to act in the premises, comes either from special legis- 
lation, or from his constitutional office as commander-in- 
chief. But if it pertain only to the civil side of the office, 
his authority must be found in the laws authorizing him 
to act in the premises for the purpose of executing some 
existing law, or enforcing some judgment or decree of 
the court. As commander-in-chief, the president is 
amenable to tfhe laws of congress in performing the 
duties anti exercising the functions of that office. 
Although he is, by the terms of the constitution, the 
comlnauder-in-chief of the army and navy, and of the 
militia of the several states when called into the actual 
service of the United States, yet congress has author- 
ity to make rules concerning captures on land and water; 
to provide for the raising and snpporting of the army and 
navy ; and to make rules for their government ; to pro- 
vide for calliug the militia into the national service, and 
for organizing, arming and disciplining the same.l 

$j 618. How far the president of the United States 
had authority to re-adjust the political relations of the 
revolted st'ates, and of the iuhabitants thereof, to 
the nation, and to the general government, has been the 
subject of grave discussion. Shortly after the over- 
throw of the military power of the rebellion, and the 
surrender of the insurgent forces, the president was 
assassinated ; and the vice-president became the acting 
president. Iustead of calling together the congress or 
legislature of the nation to provide by layv for the 
reconstruction of governmental institutions in the insur- 
gent states, the acting president attempted the task 
under the authority and powers of the presidential oflice. 
By his proclamation of May 29, 1865, in relat'ion to the 
state of North Carolina, he says, the constitution of 
the United States guarantees to every state a repnbli- 
can form of government, and protection against invasion 
and domestic violence-that it is the duty of the presi- 

1 Art. 1, # 8, cls. 11, 12, 13, 14, 15, 16, Const. U. 8. 
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dent to take care that the laws be faithfully executed; 
he then asserts that the rebellion has deprived the 
people of North Carolina of all civil government ; and, 
therefore, to enable the loyal people of the state to 
organize a state government, he appoints William H. 
Holden provisional governor, whose duty it shall be, as 
early as possible, to make regulations enabling the loyal 
citizens of the state to elect delegates to a convention 
for the purpose of forming a constitution. No person 
mas to be permitted to be a delegate unless he should 
first take the oath required in the proclamation of 
amnesty,' and should be a voter according to the laws 
of the state existing before the date of the act of seces- 
sion ; that the convention or legislatare thereafter to be 
assembled should prescribe the qualifications of electors 
and the eligibility of persons to hold oBce. He like- 
wise directed the iiditary and naval authorities to assist 
the provisional governor in carrying that proclamation 
into effect, and in no may to hinder the loyal people of 
the state from thus organizing a state government. 

519. In this proceeding the president must have 
acted under the authority of his office as the executive 
of the nation, or as commander-in-chief, or as execu- 
tive in part and commander-in-chief in part, or he must 
have acted without authority. The occasion which 
called for the exercise of presidential or other authority 
in the adjjustment of the political rights of the people 
of North Carolina was, that the rebellion had deprived 
them of all civil government; and the measures pro- 
posed were to enable the loyal people of that state to 
organize a state government. If it were true that the 
people of North Carolina had been deprived of all civil 
government by the rebellion, as it undoubtedly was, 
and the loyal people were in need of a new state organi- 
zation to restore their political rights and relations to 
the general government, then they needed authority 
to reconstruct or be reconstructed coming from the sov- 
ereignty or the prerogative power of the nation. If the 
political government constituting the state of North 
Carolina had been destroyed by the political rebellion 
of the state, and the people had been deprived of all 

1 The oath alluded to is in these words " I  - do solemnly swear-or 
amrm-in the presence of Almighty ~ o d  t&t I Gill henceforth faithfully 
support and defend the constitution of the bnited States and the union of the 
states thereunder and that I will in like manner abide by and faithfully sup- 
port all laws and proclamations which have been made during the existing 
rebellion with reference to the emancipation of slaves, so help me God." (See 
President Johnson's Amnesty Proclamation of May 29,1865.) 

8 
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civil government as a state, it required the exercise of 
sovereign authority to reestablish a state government 
therein, which should again confer upon the people the 
right of self-government in respect to their local and 
domestic interests, and the right to be represented in 
the general govern~nent of the nation. If the people 
of the state had inherent authority in themselves to 
reconstruct their state government, and re-establish their 
political rights, then the interference of the president by 
the appointment of a provisional governor, and by pre- 
scribing the qr~alifications of delegates and electors to 
their forthcoming convention or legislature, was nnwar- 
ranted-mas a usurpation. If the people did not 
possess such inherent authority in themselves, they 
needed the enabling act of congress, or of the law- 
making power to give them the authority. The presi- 
dent, as the mere executive of the nation, could only 
execute the law as it existed. He could enforce only 
such rights and privileges as were secured by law. He 
is charged by the constitution to take care that the 
lams be faithfully executed ; but he is nowhere required 
or authorized to supply defective legislation. He is 
required to protect and enforce the rights of the people 
arid of the states, where they have been ascertained by 
law. Beyond this, as a civil officer, he has no authority. 
As commander-in-chief he could exercise only martial 
power, and govern by martial authority. So far as the 
military and naval forces might be required to aid the 
civil authorities in the administration of their civil 
offices, he could command their co-operation. But as 
commander-in-chief he has no civil powers, nor can he 
confer any civil authority. Under the exigencies of mar 
he can exercise the exigency powers of his office; but 
they cannot affect permanently the political or civil rights 
of those who, for the time being, become the subject 
of martial administration. As commander-in-chief, the 
president can appoint a military governor to administer 
where civil authority cannot make itself respected ;l but 
he has no authority to appoint provisional governors 
who are to exercise civil functions, and then require the 

1 Oen. O. H. She ley was appointed militar governor of Louisiana in 1862. 
Subsequently, ~ i c x a e l  Hahn having been erected governor in March 1864 
President Lincoln invested him with the powers of military governor of that 
state, thus : 

EXECUTIVE MANSION, WASHINGTON, March 15,1864. 
His Excellency Michael Hahn, Qovernor of Louisiana: 

Until further orders, you are hereby invested with the powers exercised by 
the military governor of Louisiana. 

Yours truly, ABRAHAN LINCOLN. 
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military to aid them in the enforcen~ent of their author- 
ity. The proposition is simply this: if the people of 
North Carolina had by the political rebellion of the state, 
been deprived of all civil government, it  required the 
authority which can institute a government to supply 
that  which had been lost. If they had been divested of 
political rights aud privileges through the loss of their 
civil government, they could be re-invested again with 
those rights and privileges only by the authority which 
could give them a valid government, through which to 
acquire the state rights and privileges, and the rights 
and privileges of state citizenship under the constitution 
of the United States. But no such authority conld be 
derived from the presidential ofice, in any capacity 
whatever; that is, neither from his powers as executive 

' or as commander-chief.  
5 520. The president has power, with the advice and 

consent of the senate, to  make treaties, provided tmo- 
thirds of the senators present coucur. The treaty- 
making power by which the nation becomes obligated 
to perform the thing stipulated, or to refrain from doing 
that which is agreed shall not be done, must proceed 
from the prerogative powers of sovereignty. The 
power of negotiating and contracting public treaties 
between nations is iucideut to  sovereignty ; and, hence, 
belongs to every sovereign state.2 Public treaties 
between sovereigns or states are usually negotiated 
through the agency of ministers, or special diploniatic 
agents appointed for such p u r p o ~ e . ~  But to enable a 
minister or other diplomatic agent to conclude and sign 
a treaty with the government to which he is accredited, 
he must be furnished with full power, independent of 
his general letter of crediL4 There has been much dis- 
cussion whether treaties and couventious negotiated 
and signed by a minister with full powers, are binding 
upon the sovereign until ratified by him. I t  is usual 
for the sovereign to accompany the general full power 
with particular or special instructions, which are retaiued 
as a secret between the sovereign and his minister. 
The question discussed is, should the miuister plenipo- 
tentiary, while keeping within the limits of his general 
powers, depart from the special instruction given him, 
would the sovereign be bound by such treaty or conven- 

1 See in Appendix extracts from president's message of December 4,1865. 
9 Lawrence's Wheat., 441. 
3 Vattel B 2 ch 12 $156. 
4 ~awre;lc;td whealt., 443. 
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tion before ratifying the same. Grotius thinks the 
sovereign is bound by the acts of his embassador within 
the limits of his patent f d l  pomer, although the enibas- 
satlor transcend or violate his secret instructions.' 
Vattel tllillks the sovereign is bound hy the acts of his 
minister within the limits of his credentials, unless the 
power of ratifying be expressly reser~ed.~ Brit all this 
clepends npon establisl~etl cnsto~n. I t  is so exceedingly 
difficult to anticipate the con~plications that may arise 
dnring the progress of a, convention or treaty, that in 
order to avoid all danger ant1 dificnlty, sovereigl~s 
usually reserve to tl~etnselves the power of ratifyiug 
w11at has been concluded npon in their name. Therefore, 
"the plenipotentiary commission is but a procuration 
cunz libera."3 Byi~kershock lays dowu the rule, that if 
the credentials are special, and describe the particulars 
of the authority conferred on the minister, the sovereign 
is bound to ratify'whatever is concluded in  pursnalrce 
of such ant11orit-y.~ But if the mirlister exceed his 
authority, or ~mdertakes to treat points not con taincd 
in his frdl power and instruction, the sovereign will be 
justified in delaying or refusing his ratification. But 
these questions cannot arise under the constitntion of 
the Uuited States. The ministers plenipotentiary or 
diplomatic agents of the United States can conclutle no 
co~~vention or treaty wl~icll will be binding upon the 
uation nntil ratified by the senate, by the approbation 
of two-thirds of the senators present when the question 
is subn~ittecl.~ 
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$ 521. I n  monarchical countries the treaty-making 
power is found in the monarch or king, upon the theory 
that he is the sovereign. Before the introduction of 
legislative bodies as limitations upon the prerogative 
powers of the monarch, thereby changing absolute to 
limited monarchies, the king or sovereign was absolute 
in his authority, to make, adjudge and execute law. 
Being the state, and governing by the grace of God, and 
uot by the authority of the people, the power to make 
treaties of every description belonged absolutely to him 
by inheritance. When there began to be limitations 
imposed ~ipou the authority or prerogative powers of 
the monarch, by the introdilction of constitutions, or 
of legislative bodies, they operated upon the practice, 
but not upon the theory of governmental anthority. 
The king under the British constitution, has absolute 
prerogative powers in every respect, where they have 
not been made subject to limitations by the consent of 
the sovereign. The pomer of the king to make treaties 
of every cl~aracter and description has not been thus 
limited; therefore, it is said " that  the prerogative of 
making treaties exist in the crown, in its utmost pleni- 
tude." By parity of reasoning the treaty-making 
power in the United States, should be vested in congress, 
as being that branch of the government in which the 
prerogative powers of the nation in respect to matters 
of national interest are perpetually present. If  the king, 
under the British constitution, has this prerogative 
power " knit to the crown," in the absence of any con- 
stitutional provision here, this pomer would have been 
knit to that sovereignty in which the law-making power 
resides ; to be exercised through the agency by which 
that he understood that the British Honduras was not embraced in the treaty 
of the 19th April but declined to afflrm or deny the British title. and that 
after signing suih memorandum which he delivered to Sir Bulwer, 
they immediately roceeded to ex<henge the ratifications of the treaty. (Cong. 
Doc 32d Cong 2$ sess.; Senate Ex. Doc No. 12 Jan. 4, ,lW3.) Mr. Adains, 
min'istrr of thi'united States in London, ;resent& this polnt to Earl Russell, 
in declining to attach a declarption to the proposed convent,ion of maritime 
law August 23 1861 Said he By t,he terms of the constitution, every treaty 
negbtiated by the ;resident 6f the United States must, before it is rat>ifi$d, be 
submitted to the consideration of the senate. The uestlon immediately 
aviseq what. in t,n he done w ~ t h  9. derlaratmn llke that &ich his lordshir, 1~i-0- ------, -- -- - -  --... -.-- .. ~~- - 

poses to make? Is i t  a part of the treaty, or is i t  not? If it be, thenifithe 
undersigned exceeding his instructions in signing i t ;  for the paper made no 
part of the project which he was directed to propose and in case he should 
sign it, the addition must be submitted to the senate( for its advice and con- 
sent together with the paper itself. If  it be not, what advantage can ,the party 
mading the declaration expect from it In modifying the construction of the 
~roiect .  when the senate have never had i t  before them for their approval? If 
i t  dbes,'why did not the undersigned procure it to be incorporated into i t? O n  
t,he hhe r  hand. if it do not. whv did he connive at  the amearance of a desire 
to-do-it witho'ut effecting' the" object. (Pa ers relating t o  Foreign Affairs 
accompanying president's message, 1861, p. I&; see also Mr. Lawrence's Notea 
to Wheat., part 3, ch. 2, $5.) 

1 Federalist, No. 75. 
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that power is constitutionally exercised. But the con- 
stitution provides otherwise ; and, therefore, the treaty- 
making power is by it intrusted to the exercise of the 
president, as a mere agent or minister of the nation, 
possessing in himself no original or inherent authority, 
subject to the ratification of the senate, which as a body, 
is composed of the representative intelligence, prudence, 
wisdom and dignity of the natiop. And as it is impos- 
sible to circumscribe within any definite limits this 
power, and leave it applicable to all exigencies which 
may arise in the history of a nation, the constitution has 
made it general and unqualified. There are reasons 
why congress as a body are not adapted to the exercise 
of this power. I t  not unfrequeutly happens in tho 
formation of treaties, that secrecy and dispatch are 
indispensable. The delays incident to large assemblies, 
the diflerences of opinion, the time consumed in debate, 
the ntter impossibility of secrecy rendered congress 
wholly unfit for the purpose of diplomacy.' 

$j 522. The difference between the office of the kiug of 
England antl that of the President of the United States, 
is also manifest in the treaty-making power. The presi- 
dent has the power, with the advice and consent of the 
senate, two-thirds of the members present coucurring, 
to make treaties. But this authority in the president is 
derived from the constitution ; and he acts in virtue of 
its authority. But it is otherwise with the king. He is 
the sole and absolute representative of the nation in all . 
foreign transactions. He can of his own motion, make 
treaties of peace, commerce, alliance and of every other 
description. Under the British constitution the preroga- 
tive of making treaties exists in the crown in the utmost 
plenitude; and the compacts entered into by royal 
authority have the most complete legal validity antl 
perfection, independent of any other sanction? Upon 
the theory of the British constitutiou, the king is sover- 
eign. He is the fountain of authority. Therefore, the 
treaty-making power belongs to hiuu as the sole and 
absolute sovereign of the state. In this respect there is 
no comparison between the intended power of the presi- 
dent and the actual power of the British sovereign. 
Therefore, in determining the nature and extent of the 
authority of the president to make treaties or conven- 

t Story's Corn. on Constitution, 8 1509; 1 Kent's Corn., pt. 1,g 8, p. 165. 
a See Federalist, No. 75. 



tions, no aid can be derived by consulting the British 
constitution, or the practice of the British sovereign. 

5 523. In practice, the senate of the United States are 
not consulted until tlle treaty has been formed arld laid 
before them for ratification. I t  is in the option of the 
president to consult with the senate during the forma- 
tion of a treaty, and to take their advice in respect 
thereto ; and since it nlust meet with their approbation 
before it can become obligatory, it would he well for 
him to understand their views at as early a moment as 
possible. When the treaty is laid before the sellate for 
their advice and consent, that body deliberates upon it 
with closed doors. I t  then can ratify the whole or any 
part of the conveution ; or it can make such suggestions 
and modifications of it as it deems proper. But in such 
case the treaty must again be submitted to the president 
and the foreign party for their assent, before it can 
beconie obligatory. While the senate are in session 
upon the question of ratification, it is necessary that 
they have before tllenl the facts and circumstances call- 
iug for snch treaty and upon which such convention is 
based. Therefore it is co~nn~on for them to reqnire, ancl 
for the presideut to lay before them, all the oACicia1 
documents respecting such negotiations, to assist their 
judgment. But the house of representatives, having 
no voice in the ratification of treaties, have no consti- 
tutional right to insist on the production before them 
of such correspondence. When the treaty, to be 
executed, requires an appropriation of money, it is 
proper that the house should be informed of the pro- 
priety or justice thereof, before making the necessary 
appropriati0n.l 

5 524. Inasmuch as the power to make treaties is by 
the constitution committed to the president to be exer- 
cised under the advice and consent of the senate, it is 
proper that the power of appointing enlbassadors and 

, other public ministers ancl cousuls, should be committed 
to the same authority, to be exercised in the same man- 

1 Rawle on the Constitution ch. 7, pp. 63, 64. 
Treaties of peace, when made by competent authority, are binding upon the 

whole nation. If the treaty require the paqment of money to carry it into 
effect and the money cknnot be raised but by an  act of the legislature, the 
treat$ is morally obligatory upon the legifilature to pass the law. and to refuse 
i t  would be a breach of public faith. The department of thk government 
which is intrusted by the constitution with the treaty-making power is Com- 
petent to bind the national faith in its direction . for the power to make 
trestiesof peace must be co-extensive with all theexigencies of the nation, and 
necesarily involves in it that ortion of the national sovereignty which has 
the exclusive directmu of dlpfomatic ne otiations and contracts with foreign 
powers as treaties made by that power tecome of absolute efficacy, because 
they ark the supreme law of the land. (1 Kent. Coin. Leo. tl, 3 3.) 
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ner. Therefore, under the constitution the president 
nominates, and with the advice and consent of the 
senate, he appoints, this class of officers. This clause 
of the constitution1 also provides that the judges of the 
supreme court, and all other officers of the United 
States, whose appointments are not otherwise provided 
for by the constitution, and which shall be established 
by law, shall be nominated and appoiuted in the same 
manner. But it likewise authorizes congress to provide 
by lam for vesting the power to appoint inferior officers 
in the president alone, in the courts of law, or in the 
heads of departu~ents. What class of officers of the 
United States are to be included as inferior, has not yet 
been definitely determined. I t  would seem probable 
that those named in the clause could hardly be iucluded 
as inferior o6cers. The ofice of embassador aud public 
ministers, of jndges of the supreme court and heads of 
departments are clearly principal offices in the govern- 
men t.2 

5 535. Vacancies in office are liable to occur during 
the recess of the senate, and it may be important to the 
public that they should be filled immediately. There- 
fore the constitution provides that the president shall 
have power to fill up all vacancies that may happen 
during such recess, by granting commissions which are 
to expire at  the end of the next session of the ~ e u a t e . ~  
But the term vacancies in the constitution does not 
include the creation of a new office, and the appoint- 
ment of an ofher to fill it. I t  was during the recess 
of the senate that Mr. Madison, in 1813, appointed and 
commissioned ministers to negotiate the treaty of peace 
of Ghent. The office, though a constitutional one, that 
is, one contemplated by the constitution, was created 
during the recess of the senate, and filled by the 
appointment of the president, without the advice and 
consent of the senate ; therefore the quest,ion was 
raised, whether the president had constitutional author- 
ity so to do, there being no vacancy of any existing 
office; and the senate, at their next session, it is said, 
entered their protest against such practice ; and subse- 
quently it held that the president could not create the 
ofice and make such appointments during the recess of 
the   en ate.^ 

1 Art. 2, 82, cl. 2. 
s See recent law of congress abridging the patronage of the president. App. 
3 Art 2 $ 2  cl 3. 
4 see'sdrgeht on Const. oh. 231 ; 2 Executive Journal, pp. 415-500 ; 3d do., 297. 

Bea Story on Const., 5 1559. 
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5 526. Oonnected with the subject of appointment is 
also that of the power of removal from ofiice. The 
constitution provides for filling vacancies which may 
occur during the recess of the senate, but it is silent as 
to the power of the president to remove from office. 
I t  would seem, in the absence of any provision to the 
contrary, that it should require the exercise of the same 
authority to remove an incumbent from office, that it 
takes to appoiut him to oflice; and such seemed to 
have been the understanding of those who participated 
in founding the government. Notwithstanding the 
constitution makes no provision for removing an incom- 
petent or unfaithful officer from his official position, it 
is a power so manifestly essential to a prudent and wise 
administration of government, that its existence is 
deemed to be unquestionable. The writers in the Fede- 
ralist' assume the necessary existence of this authority ; 
but they thought such power existed in the president 
only with the co~zsent of the senate. That is, they assumed, 
without argument or doubt, that the consent of the 
senate wonld be necessary to remove, as well as to 
appoint, the incumbent. The silence of the constitu- 
tion clearly indicates that it mas expected that removals 
would not take place, except as a public necessity, to 
secure fidelity and efficiency in the discharge of ofiicial 
trusts; and it cannot be doubted that the practice of 
creating vacancies by removals from office, without any 
reference to the fidelity or efficiency of those removed, 
or to the better qualifications or character of those who 
are appointed to their places, is a violation, both of the 
letter and the spirit of the constitution ; is a corrupt 
and base usurpation of power never intended to be con- 
ferred by that instrument, upon the president or any 
other officer or department of government ; a prostitn- 
tion of the patronage of government, so corrupting in 
its purpose and influence, as to demand the impeach- 
ment of the high officer who uses it. I t  would never 
be used by an oficer or party fit to be trusted with the 
administration of the public authority, and the super- 
vision of the public weal. The practice of those 
intrusted with the administration of the general govern- 
ment has been, to recognize in the president of the 
United States the power to remove from office at his 
pleasure, those whom it required the advice and con- 
sent of the senate to appoint thereto. But as this power 

Federslis~, No. 77. 
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exercised by the president is an assumed one, it cannot 
be doubted that congress has authority to regulate its 
exercise. And if there is one duty which i t  owes to the 
public to perform Inore speedily than any other, it is to 
place under wholesome restraint the exercise of this 
power of unnecessary removals from 0ffice.l 

5 527. The general duties and powers of the president 
are enumerated in the third section of the second article 
in these words, " He shall from time to time give to the 
congress information of the state of the union, and 
recommend to their consideration such measures as he 
shall judge necessary and expedient; he may on extra- 
ordinary occasions, convene both houses or either of 
them ; and in case of disagreement between them with 
respect to the time of adjournment, he may adjourn thein 
to such time as he shall think proper ; he shall receive 
embassadors and other public ministers ; he shall take 
care that the laws be faithfully executed; and shall 
commission all the officers of the United States." 

$528. The language of this provision of the constitu- 
tion, in form, distinguishes between the powers and the 

to be deno~n~~latecl the d c y a r t ~ ~ ~ m t  of foreign aftkira," whicll a n t h a  other 
things provided. "That whenever the srcretarv shnll be remorrd fro~ri officc? 
by the president of the United States or in any'other case of vacancy " etk. (1 
Stat, at  Large, 28.) I t  was then cont6nded by the advocates of this bower in 
the president, that i t  belonged to him; that i t  resulted from the nature of the 
Dower. and from the convenience and even necessitv of its nxerrisn Thgt. in  . . - . .. -. -. - - . - - - - -- 
Its nature it was a part of the executive power an& was indispensable for a 
p p e r  execution of the laws, and a regular adnhnistration of ublic affairs. 
hat the person in whose favor a maJorlty of the people wouPd unite in a; 

election to the omce of president had every presumption in  his favor; that he 
must be presumed to possess integrity independence and high talents- that it 
was impossible to su pose that he wduld abuse the atronage of the kovern- 
rnent or his power o?removal to the base pur ose oPgratifymg a party or of 
miniitsring to his own resentments. or that Re would dis~lace uori~h't and 
excellent oiTicers for a mere difference of opinion; that the public odiuG which 
would attach to such conduct would be a perfect security against it That to 
make removals from such rhotives would be an  impeachable offense (3 
Storv's C'om. on Const.. aa 393 and 394.j Such was the onmion of Mr ~ n d i h o n  

in office into corrupt and suppitY instruments of ower and to raise-up a host 
of hungry greedy and subservient partisans reacfy for kvery service however 
base and o)orrupt. Were a premium offered fbr the best means of extending to 
the utmost the power of patronage to destroy the love of country and sub- 
stitute. a spirit of subserviency and' man worshi . to encourage vice and to 
discourage virtue and in a word to pre are for t& subversion of liberty and 
the establishmedt of des otism' no scgeme more perfect could be devised 
The disease isdaily becomfng moire aggravated and dangerous and if it be per: 
mitted to progress for a few years longer with the ra idity Gith which it has 
of late advanced i t  will soon pass beyond the reach oBremedy The question 
now is not how br where or with whom the danger originatgd but how i t  is 
to be ahested. Aot the c a k e  but the r ehedy  not how our iq{titutions and 
liberty have 6een endangerid but how they aie to be restored (Consult the 
y t i c e  of the administration' under Andrew Johnson as acting president of 
he Unitedstates. See also, laws passed in 1867, to remedy the evil, i n  Appendix.) 
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dzl ties of the president; the powers being permissiue; and 
the duties being mandatory-thus it is the duty of the 
president to give to congress, from time to time, infor- 
mation of the state of the union ; to receive embassa- 
dors and other public ministers ; to see that the laws of 
the United States are faithfully execnted, and to furnish 
every oEcer of the nation with credentials of his author- 
ity to act as such officer; therefore, the constitution 
provides t'hat he slzall do these things. He has power 
to convene congress on extraordinary occasions ; and to 
adjourn them when the two houses cannot agree as to 
the time of adjournment ; therefore, the constitution 
provides that he may do these things.' 

$ 529. But whether the president be required or per- 
mitted to exercise certain powers intrusted to the presi- 
dential office, he is legally bound to act in good faith 
for the highest good of the nation; and any willful 
departure from his line of duty in the discharge of the 
high trusts committed to him, would subject him to 
censure, and, if necessary, impeachment. On extraordi- 
nary occasions he may convene both or either of the 
houses of congress. I t  is manifestly his duty to exercise 
this power in good faith, whenever the safety and wel- 
fare of the nation requires it ; and although, according 
to the language of the constitution, it is committed to 
his discretion to determine what occasions shall require 
the exercise of this power, he is nevertheless responsible 
for the exercise of a reasonably sound, and a bona$de 
discretion in the premises. If he act corruptly either in 
omitting to assemble congress, or in adjourning them 
after they are assembled, he would be liable to impeach- 
ment, even though in form, the power is to be exercised 
in his discretion. Thus, suppose, under his power to 
adjourn congress to such a titne as he might think 
proper, when there is disagreement between the two 
houses in respect to the time of adjournment, he sho~dd 
adjourn them beyond the time of the annual session; 
or should adjourn them on m y  occasion of a temporary 
disagreement, for the purpose of getting rid of their 
presence in the administration of the government, and 
augmenting his influenee in the same, there can be no 
doubt, that in so doing he would be guilty of an ini- 
peachable offense; and the congress which he should 

1 See & discussion of  the constitutional discrimination of the powers and 
auties of the president, by  Alfred Conkling, published by Weare C. Little, 
Albany, 1866. 
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thus corruptly attempt to prorogue, mould not discharge 
its duty t'o the people until it had remaiued long enough 
thereafter to impeach, convict and remove him from 
office, and to put a more faithful officer in his place. 

$j 530. The president is required to receive 'embas- 
sadors and other public ministers. Embassadors and 
public ministers are the only accredited medium through 
which political relations can be maintained with foreign 
powers. 'Therefore the external administration of the 
public authority is most intimately connected mith the 
creation and maintenance of these ministerial offices. 
I'he power to receive embassadors and foreign ministers 
carries with it also the incidental power to refuse to 
receive them for proper or just cause. The refusal 
to $eceive a foreign minister should be sustained by 
substantial reasons ; otherwise it would be deemed an 
unfriendly act toward the sovereign appointing him,, 
and might provoke hostilities unless accompanied with 
proper explanations. The grounds of refusal may be 
personal to the minister ; or to the subject of the 
embassy; or to the attitude of his sovereign toward 
the government refusing to receive him. 

$j 531. By the fourth section of the second article 
of the constitution of the United States, the president, 
vice-president, and a11 civil officers of the United States 
are liable to be removed from office on impeachment ' 
for, and conviction of, treason, bribery, or other high 
crimes and misdemeauors. The nature, object, and 
policy of impeachments have already been considered.' 
There remain but these further considerations to be dis- 
cussed in respect thereto. First, what is the authority 
of the senate to arrest and bring before them, as the 
trying court, the person of the accused ; and, second, 
what is the effect of an impeachment by the house 
upon the official status of the accused ? The conduct 
of the presidential incumbent in the administration of 
(;he duties and powers of his oEce, has been such 
tluriug the years 1865,1866, and 1867, as, in the minds 
of a very large and respectable class of citizens, to call 
for his impeachment and removal from office. I t  is 
contended by one class, that as soon as the house of. 
representatives shall find articles of impeachment 
against him, he will be liable to be arrested and to be 
brought before the bar of the senate for trial. That 
being arrested, there will be inability on his part to dis- 

1 Ante $E 'Z75 to 282. 
45 
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charge the duties of his office ; and, therefore, that it 
will be incumbent upon congress to declare what officer 
shall act as president until the disability be removed, or 
a president be elected. I t  is contended on the other 
hand, that the incumbent cannot be interfered with 
until after impeachment by the house and conviction by 
the senate. That during his trial on the impeachment 
he is to be left in the possession and exercise of all the 
powers incident to the office of presiclentand powers 
which he is charged by the house with abusing-both 
as the executive head of the nation, and as the com- 
mander-in-chief of the army and navy of the United 
States. That however dangerous it may be to leave in 
the hands of the individual incumbent, such powers 
during his trial, it is the fault of the constitution and 
must be submitted to by the nation. 

$j 532. By the constitution of the United States the 
house of representatives, as a departn~ent of the gov- 
ernment, has the sole power of impeachmeut ;? and the 
senate has the sole power to try all impeachments ;2 and 
congress has power to make all laws which shall be 
necessary and proper for carrying into execution such 
p o ~ e r s . ~  The constitution, not having determined the 
manner in which the accused shall be brought before the 
bar of the senate for trial, or the manner in which 
the trial shall be conducted, has left i t  to congress to 
provide by law for the same. Congress can determine 
by law whether the presidential incumbent shall be 
arrest,ed on impeachment by the house, and whether, 
on being arrested, he shall be deemed to be unable to 
discharge the powers and duties of his said office. The 
constitution has wisely left the ques tiou of inability to 
discharge the powers and duties of any given office, 
to be defined by the people of the nation, through their 
representatives in congress, that is, to be defined by 
law. What shall amount to a disqualification to dis- 
charge the high trusts of the presidential office, could 
with safety be committed to no other department of the 
government ; for there is no other department so imme- 
diately from the people, and so directly responsible to 
them. There is no other department i n  which the 
sovereignty of the nation is so potentially and per- 
petually present as in the congress of the United 
States. There may be many causes of inability in the 
presidential incumbent ; such as, sickness, insanity, 

1 Art. 1, f 2, el. 5. 2 Art. 1, $3, el. 6. a Art. I, $ 8, c1. 18. 



OF THE PRESIDENT, ETO. 355 

doubtful loyalty, and the like. Who except Congress, 
b as the lam-making power, can determine the nature and 

extent of such inability ? The constitution contern- 
plates that this inability may be of a temporary dura- 
tion only, and may be renloved ; or it may be permanent, 
continuing until the election of a successor. Thus, 
congress nlay, by law, provide for the ease of removal, 
death, resignation, or inability, both of the president 
or vice-president, declaring what officer shall act accord- 
ingly until the disability be removed, or a presidmt shall 
be elected.' 

$j 533. The provisions of the constitution upon this 
subject are plainly these : The president may be 
impeached by the house, and tried by the senate ; and 
congress may provide by lam, for the manner in which 
he shall be arraigned and tried before the bar of the 
senate. If in the opinion of congress the .presidential 
incumbent is disqualified from properly discharging the 
duties of the presidential office while on trial before 
the senate, it can provide by lam for such inability by 
declaring what officer shall act as president until such 
disability be removed, or a snccessor be elected. There 
can be no legal inability on the part of the president to 
discharge the duties of his office, except such as con- 
gress shall determine by lam, and what shall amount to 
such constitutional inability uecessarily rests in the 
judgment and discretion of congress. Their decision 
and action iu the premises is conclusive ; and there is 
no appeal therefrom but to the people. The constitu- 
tion provides that in case of disability, etc., congress 
may provide for the administration of the presidential 
powers and duties, and has not provided what shall be 
deemed to amount to such disability ; but has given to 
no other department than congress any powers in rela- 
tion to the subject. The whole subject is by the 
constitution committed to congressional discretion, and 
congress has full power to declare by law, what shall 
amount to disqualification, and who shall adluiuister 
during the continuance of such inability, etc. 

$j 534. I t  has been contended by some that the fourth 
section of the second article of the constitution, should 
be understood to read that the president, vice-president 
and all civil officers of the United States shall be removed 
from office on impeachment for treason, bribery and other 
high crimes and misdemeanors ; as well as for convic- 

1 Art. 2, 8 1, cl. 6. 
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tion of the same. But such, evidently, is not the legal 4 

import of that section. An officer is not to be presumed 
to be gailty of the offense for which he stands impeached, 
until he is found guilty, after a full trial before the trying 
court. He  had no ~pportnnit~y of appearing or being 
heard before the house. His accusers were alone heard 
there. Therefore, it cannot be supposed that the people 
intended to authorize the final removal from office of 
one, who was merely accused of a high off'ense, without 
giving him an opportunity of being heard in his own 
defense. I t  cannot be doubted, that under this provi- 
sion of the constitution, the officer must be convicted as 
well as impeached before he can be permanently removed 
from his office. But while the incumbent cannot be 
removed until convicted, he may be, under a temporary 
inability created or declared by lam to discharge the 
powers and duties of the presidential officer during his 
trial before the bar of the senake. I t  is not only within 
the province, but it is likewise the duty, of congress to 
provide by law for the discharge of the presidential 
pomer and duties during the occurrence of such a possi- 
ble event. 

CHAPTER' XVII. 

OF THE JUDICIAL POWERS. 

5 535. BY the express provisions of the constitution 
of the United States, the judicial authority of the nation 
is vested in one supreme court, and in such inferior 
courts as congress shall establish.' The scope of this 
provision in its administrative effect upon the nation, 
depends upon a just definition of the term "judicial 
power." As used in the constitution of the United 
States, it is to hare only its technical signification, 
distinguishing i t  from the legislative ant1 executive 
departments of the government. As a judicial pomer, 
its whole province is to be found in ascertaining and 
applying the lam according to the intent and purpose 
for which it was made. The law beiug a rule of civil 
conduct prescribed by the legislative will of the nation, 
i t  becomes the duty of the judiciary to ascertain that 
mill as applicable to the case properly before the court, 
and to declare the requirements of the law therein, by 

1 Art. 3,t 1, of the Const. U. 8. 
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its order, judgment or decree. Thus, it is the province 
of the legislature, as the term implies, to give to society 
or to the members thereof, the laws by which they are 
reqnired to regnlate their civil conduct. I t  is the pror- 
iuce of the judiciary to ascertain that legislative intent, 
and by appropriate orders, judgments or decrees, to 
apply the law according to snch ascertained purpose 
and effect. The maxim, j e ts  dicere, non jus dare, express 
with forcible brevity, the province of the judge. The 
function of the judge only begins where that of the 
legislator ends. He has no mission to perform where 
there is no law to be interpreted aud applied. Until 
the legislator has spoken, and there is action or pro- 
posed action on t'he part of the sabject, the judicial 
power must remain dormant. Not so with the legisla- 
tive department. I t  is required to precede every other. 
I t  is necessarily rooted and grounded in ever-present 
sovereignty; not only providing for its own orderly 
existence and action, but for the orderly existence and 
action of every other department. Under the consti- 
tution of the United States, it is intrusted with. the 
creation and organization of the natioual courts. I t  
can construct and reconstruct them a t  pleasure. I t  can, 
by lam, prescribe the rules by which the judges are to 
be governed in the adnliuistration of justice. I t  can 
determine what shall be the qualifications of the judges, 
and for what causes they may be removed by impeach- 
ment. 

$ 536. But the legislative, executive and judicial 
departments of the general government are created by 
the constitution of the United States ; which, in all that 
it directs in respect to each, is the supreme lam; and 
each department in its administration, is limited to the 
authority conferred by that instrument. That is, 
the legislat'ive department can exercise its powers only 
in respect to such subjects, as by the terms of the con- 
stitution, are committed to its jurisdiction ; and to the 
making of such laws as are necessary and proper for 
carrying into effect the will of the nation as expressed 
or implied in that instrument. In enacting laws, con- 
gress must keep within the raage of su@jects committed 
to its jurisdiction ; and must authorize or require noth- 
ing to be done which mill couflict with any of the 
positive provisions of the constitution. But keeping 
within these limitations and restrictions, congress can 
exercise the legislative discretion of the nation ; and 
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the judiciary are bound to interpret and apply, in good 
faith, the laws enacted by congress, according to the 
ascertained legislative intent thereof. Thus, while 
the judicial powers of the government are distinct from, 
and independent of, the legislative and executive depart- 
ments, they can be exercised only in accordance with 
rdes  prescribed by law, for the ascertainment and 
application of the legislative will of the nation to affairs 
subject to its general jurisdiction. 

$ 537. The judges of the supreme and inferior courts 
are nominated, and with the advice and consent of the 
senate, appointed by the president of the United States; 
and they hold their offices during good behavior.' 
During the continuance of the oEce to which they 
are appointed, they cannot be removed except upon 
impeachment and conviction of high crimes and misde- 
meanors. The object of this provision is to secure to 
the court that independence so essential to a just and 
faithful discharge of judicial duties. In  many cases their 
j~risclict~ion is ascertained aud secured by the constitu- 
tion itself, in which respect the judicial powers are co- 
ordinate with the legislative. But in all other cases, 
their j~lrisdiction is fixed by lam, which necessarily snb- 
ordinates them in their jurisdiction to the legislative 
will. I t  has been questioned whether, after the courts 
have been organized by law, and the judges have been 
appointed and their salaries have been fixed, congress 
has the constitutional authority to repeal or modify the 
law i n  such a manner as to work a removal of a judge 
from oilice. In  1801, congress passed an act reorgan- 
izing the judiciary and authorizing the appointment 
of sixteen new judges wit,h suitable salaries, to hold 
the circuit courts of the United States in the differ- 
ent circuits created by the act? Under this act the 
circuit judges were appointed and performed their 
duties until the next year, when the courts estab- 
lished by the act were abolished, without making any 
provision for paying their salaries or continuing their 
 office^.^ I t  was contended by some that inasmuch as 
such act abolishing these courts, in effect removed these 
judges from office, that it was in violation of the consti- 
'tntion which provides, that they shall hold their office 
during good behavior. Judge STORY was of the opinion 
that such act could not be reconciled with the terms or 

I Art. 2, 2, cl. 2 of Const. U. 8. ; and Art. 3, $1, of same. 
9 Act of !SO1 ch. 75. 
s Act of 1802: oh. 8. 
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theintent of the constitution.' But with due respect to the 
opinion of the learned author, it is not conceivable that 
the ffaulers of the constitution intended to impose upon 
the nation a constitutioual obligation to maintain for- 
ever an imperfect or defective orgaiiization of the inferior 
court, lest;, perchance, they should disturb the official 
life of a judicial incumbent. I t  is a well-settled prin- 
ciple, that the incumbent of an office for life or for 
years, has no vested right or interest in the office, or in 
his prospective salary. He administers for the public, 
not for himself, and, in the absence of any constit~t~ional 
inhibition, the office may be abolished at any time, with- 
out consulting the wishes or personal interest of the 
incnmbent. By abolishing the office, the incumbent is 
not removed, but his official life ceases with the cessa- 
tion of the office. 

5 538. I t  canuot be doubted that it was the design of 
the authors of the constitution to commit to congress 
the organization and supervision of the national courts 
in  every respect not fixed and settled by the constitu- 
tion itself. The constitution provides that there shall 
be oue supreme court and such inferior courts as con- 
gress may from time to time ordain and e~tablish.~ I t  
also provides for the original and appellate jurisdiction 
of the supreme court in certain cases; and for the ap- 
pointment of the judges ; and the tenure of their office, 
etc. But it leaves the organization of these courts, the 
mlrnber of judges, and the rules by which they are to be 
governed, to the discretion of cougress ; and without 
the exercise of which the courts themselves could have 
110 existence. Everything pertaining to the organiza- 
tion, and the practical workings of these courts, is com- 
mitted necessarily, to the legislative di~cretion.~ 

5 539. The legal rights of individuals cannot be pro- 
tected and enforced by government except through the 

1 Com on Const 5 1633 
a ~udges  of inferior coirts do not include judges of the courts appointed in  

the territories of the United States under the authority given to congress to 
regulate the territories of the United States Such are le islative courts 
crettted in virtue of the general sovereignty wkch exists in t%e general gov- 
ernment over the national territories. (1 Peter's 8. C. Rep., 511-546; Story's 
Corn. on Const 8 1636.) 

3 In a recen8;ase (ex parte; in matter of A. H. Garland, of Arkansas, peti- 
tioner. and also exparte . in matter of R. H. Marr of Louisiana petitioner ) on 
motio; in the supreme Oourt for leave to  practiLe as attorne&, etc., witilout 
taking the test oath prescribed b oongress as an essential part of the qualifl- 
cation of an  attorney to be entitgd to practice in such court a majority of the 
pdges held that the act of congress prescribing such test oith was unconsti- 
utiona1.l I t  is an  anomalous decision one which cannot )stand the teat 

of legal criticism, and will not be likely tb be reco nized as law. (See the dis- 
senting opinion of Mr Justice MILLER concurref in by Chief Justice CHAse, 
and Justices SWAYNE 'and DAVIS, published in  the Western Jurist for April, 
1867. See appendix, p. .) 
1 Dec. Term, 1866, not reported. 
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intervention of the judiciary to interpret and apply the 
laws for such purpose. In matters of internal aclminis 
tratiou the executive cannot act in the execution of the 
law, except in pursuance of the order, judgment, or 
decree of the courts. I n  all qrlestioos directly atfecting 
the vested or natural rights of individuals, the action of 
the judiciary necessarily precedes that of the executive, 
for the purpose of ascertaining the law, and directi~~g 
its application to the purpose intended. But in respect 
to questions aft'ecting the political rights of po1itic;tl 
states or communities, the judiciary cannot properly 

" interfere. \TThether the inhabita~~ts of a territory shall 
be incorporated into a political state; aud upon what 
conditions ; aud subject to what restrictions ; are q ues- 
tions of legislative discretion, which the judiciary call-. 
uot review. I t  is the same generally, with all questions 
committed to the discretiou of congress, which do uot 
directly affect the natural or vested rights of the citizen.' 

5 540. The judicial pomer of fhe Uuited States ex- 
tends to all cases, in law or equity, arising under the 
constitution and laws of the United States, and treaties 
made under their authority; to all cases affecting enibas- 
sadors, other public ministers and couslds ; to all cases 
of admiralty and maritime jurisdiction ; to coil troversies 
to which the United States shall be a party ; to contro- 
versies between two or more stat,es ; between a state 
and citizens of another state; between citizens of dif- 
ferent states ; between citizens of the same state claim- 
ing lands under grants frorn different states; aud 
between a state, or the citizens thereof, and foreign 
states, citizeus or  subject^.^ By the eleve11 th auierrdu~ent 
to the constitntion it is provided, however, "that the 
judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity conmencecl 
or prosecuted against one of the United States by citi- 
zens of another state, or by citizens or subjects of any 
foreign state.'L3 As the judicial pomer of the United 
States extends only to cases arising under the coustitu- 
tion and laws of the United States, etc., it is first neces- 
sary to consider what constitutes a case, witbin the 
meaning of this clause. To constitute a case, there 

1 See the recent discussions before the supreme court on the application of 
Georgia for a writ of injunction auainst Stanton Grant and Pope, to revent 
the enforcement of the reconstrucfion act of 1867, &nd which was deniegby the 
court. 

P Art 7 $ 2  cl. 1 Const U S. 
3 ~ee'$tor$'a d m  on'cdnst g 1685. Fowzer v. findsw 3 Dnll. Rep 411; Stat: 

New York v. axnebticut, 4 1d.,"1, 3 a;' Utrrted &'totes v. >eters, 5 cransh, 115,139, 
Osborn v. Bank of United Btates, 9 dheat.  Rep., 846. 
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must be the proper parties, having rights to be adjudi- 
cated: or, at least, capable of having rights to be 
adjudicated, arising in the manner, or between the par- 
ties, prescribed in the constitution. And since there 
can be no case for the exercise of judicial power by 
the natiorlal judiciary, where the proper parties do not 
exist; and since there can be no proper party to an 
action or suit, where the legal or equitable rights of a 
legal person have not been, or are not threatened to be, 
invaded, the pril~ciples involved in a case for the exer- 
cise of judicial power by the national judiciary are easy 
to be ascertained and app1ied.l 

$j 541. In  plain language, a case is an action or snit, 
in law or equity, iristitilted according to the regnlar 
course of judicial  proceeding^.^ As such, there must be 
the proper parties to the action or suit; that is, there 
must bp before the court a legal person as a party, 
whose rights are to be protected or vindica,ted. Any 
persou may be such a party whose legal rights, arising 

, under the constitution, or lams of the United States, or 
treaties made in pursuance thereof, have been mrong- 
fully invaded or mi thheltl by a person legally responsible 
for such mrongfiil coidtlct. So also may a person be a 
party and bring his case before the national jndiciary, 
where his protection, or the enforcement of his rights, 
affect embassadors, other public niiuisters or cousnls ; or 
where they constitute a ease for admiralty and lnaritinze 
jurisdiction, by arising upon the high seas, which are 
the joint property of nations, whose rights awl yrivi- 
leges relative thereto, arct regulated by the lam of 
nations aud treatiw3 Beyond tbese cases, the coasti- 
tution has declared who otlly can be parties to snits 
before these national tribunals. But these parties must 
be persons whose legal or equitable rights have been 
withheld, or have been invaded; or are in siich itumi- 
nent danger as to call for the protective remedies admin- 
istered in equity. 

1 "It is clear that the judicial department is authorized to exercise jurisdic- 
tion to the full extent of the constitution laws and treaties of the United 
States whenever any question respecting thLm shall assume such a form that 
the juhicial ower is capable of acting upon it. When it has assumed such a 
form. it has &en become a case: and then. and not till then. the judicial aower 
attaches to it. A case, in the sense of tlle'constitution, arises when som; sub- 
ject touching the constitution, laws or treaties of the United States is submitted 
to the courts by a party who asserts'pis rights in the form prescribed by law." 
(Story on Const 1646 and notes.) A case is a controversy between partles 
which has take; a shiPe for judicial decision." Marsh. Speech 5 Wheat ~ e ~ . :  
rtpp 16. see also Osborn v. The Bank of the united Btates, 9  heat. Rep. Mi.) 

z &or; on Const 1 1 W .  
8 Chisholm v. l 'ze Nate of Georgia, 2 Dall. Rep,, 419, 475; 2 Pet. Cond. Rep., 

835, 671. 
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Sj 542. Cases arising under the constitution are distin 
gnished from those arising under the laws of the United 
States in this : The 'constitution of the United States 
coufers certain powers, grauts certain privileges, and 
secures to citizens protection in the enjoyment of certain 
rights, independent of any particular statutory enact- 
ment. Therefore, cases may arise under such powers, 
privileges, and rights : as if a citizen of one state 
should be denied the privileges of a citizen in another 
state; or if a state should attetnpt to make paper 
money a legal tender for the payment of debts ; or if a 
person charged with a crime against the United States, 
should be denied the right of trial by jury ; or if s sol- 
dier in time of peace, should be quartered in any house 
without the consent of the owner thereof; for an injury 
such as these, there would be a case arising under the 
constitution. On the other hand, cases arising under 
the laws of the United States are such as grow out of 
the legislation of congress within the scope of their con- 
sti tutionsl authority, whether they constitute the right, 
the privilege, the claim, protection or defense of the 
party by whom they are asserted. Wherever in a judi- 
cial proceeding any questions arise touching the validity 
of a treaty, or statute, or authority exercised under the 
United States, or touching the construction of any clause 
of the constitution, or of any statute, or of any treaty of 
the United States, or touching the validity of any 
statute or authority exercised under any state on the 
ground of any repugnancy to the constitution, laws, or 
treaties of the United States, it has been invariably held 
to be a case to which the judicial power of the United 
States extends.' A case in law or equity consists of the 
right of the one party as well as of the other, and may 
be said to arise under the constitution or a law, or a 
treaty of the United States whenever its correct decision 
depends on the construction of either.2 

Sj 543. The reasons why the constitution conferred the 
jurisdiction contained in article three, section two, is 

1 See Marburgv Madison 1 Cranch 137 173 174. Story's Com. on Const., $1647' 
Mavtin v. ~un.ter,'l wheat: Rep., 304; ~bdens'v. hrginia, 6 Wheat. Rep, 264; se6 
also 9 Wheat. Rep pp. 1 and 738. 

2 See Judiciary aht of 1789, ch. 20, & 25; see Story's Com., supra, & 1648. 
The judicial power of the federal government extends to all cases in law and 

equlty arising under the constitution. Now the owers granted to the federal 
government, or prohibited to the states, being afi enumerated, the cases aris- 
mg under the constitution can only be such as arise out of some enumerated 
power delegated to the federal government or prohibited to tlloseof the several 
states These general words include what is comprehended in the next clause 
nameiy cases arising under the laws of the Unlted States etc. (See 1 Tuck. ~ 1 :  
Com. A ' ~ ~ . ,  418; see discussion of these questions by &wle on the Const., 
ch. 28.) 



OF THE JU1)ICIAL POWERS. 363 

forcibly expressed by Chief Justice JAY' as follows: 
I t  may be asked what is the precise sense and latitude 

in which the words ' to establish justice,' as here used, 
are to be understood ? The answer to this question will 
result from the provisions made in the constitution on 
this head. They are specified in the second section of 
the third article, where it is ordained that the judicial 
power of the United States shall extend to ten descrip- 
tion of cases, namely: 1. To a11 cases arising under 
this constitution ; because the meaning, construction 
and operation of a conipact ought always to be ascer- 
tained by all the parties, not by authority derived 
only from one of them. 2. To all cases arising under 
the laws of the United States; because, as such laws, 
constitntionally made, are obligatory on each state, the 
measure of obligation and obedience ought not to be 
decided and fixed by the party from whom they are 
due; but by a tribnnal deriving authority from both 
parties. 3. To all cases arising under treaties made by 
their authority ; because, as treaties are compacts made 
by, and obligatory on? the whole nation, their operation 
ought not to be affected or regulated by local lams, or 
courts of a part of the nation. 4. To all cases affecting 
en~bassadors, or other public ministers and consuls; 
because, as these officers are of foreign nations, whom 
this nation are bound to protect, and treat according to 
the lams of nations, cases affecting them ought only 
to be cognizable by national authority. 5. To all cases 
of admiralty and maritime jurisdiction; because, as the 
seas are the joint property of nations, whose rights and 
privileges relative thereto are regulated by the lam of 
nations and treaties, such cases necessarily belong to 
national jurisdiction. 6. To controversies to which the 
United States shall be a party; because, in cases in 
which the whole people are interested it would not be 
equal or wise to let any one state decide and measure out 
the justice due to others. 7. To controversies between 
two or more states; because domestic tranquillity requires 
that the contentions of states should be peaceably ter- 
minated by a common judicatory; and because, in a 
free country justice ought not to depend on the will of 
either of the litigants. 8. To controversies between a 
state and citizens of another state; because, in case 
a state - that is, all the citizens of it - has demands 
against some citizens of another state, i t  is better that 

1 Chbholm v. The fitate of Georgia, 2 Dall. Rep., 419,475. 



she should prosecute their demands i n  a national court, 
than in a court of the state to which those citizens 
belong; the danger of irritation and criminations, arising 
from apprehensions and suspicions of partiality, being 
thereby obviated ; because, in cases where some citizens 
of one state have de~nantls against all the citizens of 
another state, the cause of liberty and the rights of men 
forbid that the latter should be the sole judges of the 
justice due to the former ; and true republican govern- 
ment reqnires that free and equal citizens shonld have 
free, fair and equal justice. 9. To controversies between 

. citizens of the same state claiming lands under grants 
of different states; because, as the rights of the two 
states to grant the land are drawn into question, neither 
of the two states ought to decide the controversy. 
10. To controversies between a state or the citizens 
thereof, and foreign states or citizens or subjects; 
because, as every nation is responsible for the conduct 
of its citizens toward other nations, all questions touch- 
ing the justice due to foreign nations or people ought 
to be ascertained I J ~ ,  and depend on national authority."' 

$$ 544. Oases may arise under the laws of the United 
States by implication, which may be brought before the 
national judiciary for redress. If an oflicer is ordered 
to arrest an inclividual, and lie does so by the legal 
authority of the uat8ion, the lam implies that he shall 
be protected in obeying such authority. I t  is no 
unusual thiug for au act of cougress t,o imply, without 
expressing, such exemption from state control. Ool- 
lectors of revenue, carriers of the mails, operators in 
the mint establishment, and other national institutions 
of a public nature, are examples ; and although there 
is no provision of cohgress expressly protecting them, 
such protection is necessarily iucidental to the office, 
aud is implied in the acts creating it.' 

$ 545. The judicial power extends to all cases in law 
and equity. There is hardly a subject of litigation 
between individuals which may not involve those 

1 Mr. Madison says that cases arising under the constitution in the sense of 
the above clause are of two descriptions. One of them comprehends the cases 
growing out of the re;strictions on the legislative power of the states such as 
emltting bills of credit making anything but gold and silver a tendei ill Pay- 
ment of debts. should this r h i b i t i o n  be violated and a suit between 
citizens of the same state be t e consequence this wbuld be a case arising 
under the constitution before the judicial pdwer,of the United St~teB. A 
second description comprehends suits between cltizens and foreigners, Or 
Citizens of different states, to be decided according to the state or forel n.lawS, 
but submitted bv the constitution to the judicial Dower of the ~nitecf btates. 
Virginia ~esolufious and Report Jamar?  1800 p.28. 
s See Story's Com. on Conkt., 8 lh6 ; 0sboA y . ' ~ a n k  of United Bates, 9 Wheat. 

Rep., 846,865,866. 
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ingredients of fraud, accident, trust, or IzardsAip, which 
would render the matter an object of equitable rather 
than legal jurisdiction, as the distinction is established 
in several of the states. I t  is the peculiar province of 
a court of equity to relieve against what are called hard 
bargains. These are contracts in which, though there 
may have been no direct fraud or deceit sufticient to 
invalidate them in a court of law, yet there may have 
been some undue and unconscionable advantage taken 
of the necessities or misfortunes of one of the parties 
which a court of equity would not tolerate. In  such 
cases, where foreigners mere concerned on either side, 
it would be impossible for the federal judicatures to do 
justice without equitable as well as legal jurisdiction. 
This reasoning may not be so palpable in those states 
where the formal and technical distinction between law 
and equity is not maintained, as in this state, where i t  
is exemplified by every day's practice.' 
$j 546. The supreme court has original jurisdiction in 

all cases affecti~rg embassadors, other public ministers 
and consuls, and those cases in which a state is a party. 
Such cases can only be brought in the supreme court 
of the United States. But all other cases of which the 
national judiciary can take cognizance, may, under 
the regulations of congress to that effect, be comnlenced 
in the subordinate or inferior courts of the Uuited 
States. The supreme court is to h a ~ e  appellate jnris- 
diction both of the law and fact in all such cases, 
except where, under the regulations of congress, it is 
otherwise pro~ided.~ The essential element of an appel- 
late jurisdiction is the right to revise and correct the 
proceedings in a cause already instituted, and does not 
create the cause.3 I t  uecessarily implies that the 
subject-matter has already been instituted in, and acted 
upon by, some other court whose judgment or proceed- 
ings are to be revised. This appellate jurisdiction may 
be exercised in a variety of forms, as the legislature 
may prescribe. The most usual modes are by writs of 
error and by appeal. A writ of error is a common law 
process to remove the record of the inferior court into 
the superior or appellate court for a re-examination of 
the law only. An appeal is a process of civil lam origin, 

1 Alexander Hamilton in the Federalist No. 80 p 447. 
5 Art 3 , $ 2  cl. P Story's Corn. on Const. '11 1763-176'8. 
s Storyta born. on Const,., g 1761; 1 Cr. 17d; 2 Pet., 449. 
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which brings up the whole case, subjecting the fact as 
well as the law to a re-examination and re-trial.' 

5 547. By the language, the supreme court shall 
have appellate jurisdiction both as to lam and fact," is 
not meant that the supreme court may on appeal review 
the decisions of a jury in mere matters of fact, and thus 
in effect destroy the validity of their verdict; but that 
in cases of equity and admiralty jurisdiction the supreme 
court may reriem the facts as well as the law.$ Tbe 
appellate jurisdiction of the supreme court extends to 
all cases determinable in the different modes ; some in 
t.he course of the common law, and some otherwise. 
In  reviewng those which are determinable according to 
the course of the commou law, the court will review 
only questions of law; while in reviewing equity and 
admiralty cases, a re-examination of the facts is according 
to usage. If any doubt remains as to this construction 
the following amendment of the constitution sets the 
questiou a t  rest. Article seven of the amendment pro- 
vides that "in suits at  common law, where the value in 
controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved : and that no fact tried 
by a jury shall be otherwise re-examined in any court 
of the United States, than according to the rules of the 
common lam. 

$ 548. The trial of all crimes, except in cases of 
impeachment, shall be by jury, and such trial shall be 
held in the state where the said crimes shall have been 
committed. Bnt when not committed within any state, 
the trial shall be a t  such place or places as the congress 
may by lam have d i re~ted .~  This provision of the con- 
stitution applies only to the civil administration of the 
government. Whenever, from invasion or rebellion, 
the public safety niay require the administration of 
martial authority, criminals may be tried, convicted 
and executed without the intervention of a jury. In  
the language of Judge STEWART, in refusing the writ 
of habeas corpus to C. L. Vallandigham on the ground 
that the public safety demanded his arrest and yunish- 
ment: "Those who live under the protection and enjoy 
the blessings of onr benignant government, mnst learn 
that they cannot stab its vitals with impunity. If they 
cherish hatred and hostility to it, and desire its subver- 
sion, let them withdraw from its jurisdiction, and seek 

1 See 3 Dall. It., 321; B Wheat. Rep., 49-412; Story's Corn. on Const, 1782, 
e Federalist, Nos. 81 and 83. Story on Const., 1 1783. 
3 Art. 3, 2 2,ol. 3, Const. U. 8. * 
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the fellowship and protection of those with whom they 
are in sympathy. If they remain with us while they are 
not of us, they must be subject to such a course of 
dealing as the great law of self-preservation prescribes 
and will enforce. And let them not complain if the 
stringent doctrine of military necessity should find them 
to be legitimate subjects of its action." 

$j 549. The right of trial by jury has from very early 
times, been insisted upon as the great bulwark of civil 
and political liberty; and has been watched with 
unceasing jealousy, and solicitude. This right consti- 
tutes a fandamental article of Magna Ohartaz which is 
that no man shall be arrested, nor imprisoned, nor ban- 
ished, nor deprived of life, except by the judgment of his 
peers, or by the lam of the land. And a trial by jury is 
understood to mean - generally - a trial by a jury of 
twelve men, impartially selected, and who must unani- 
mously concur in the guilt of the accused before a legal 
conviction can be had. The object to be gained by a 
jury trial in criminal cases is to guard against the spirit 
of oppression and tyranny on the part of rulers ; and a 
violence and vindictiveness on the part of the people. 
The principle invojved in jury trials is forcibly expressed 
by Mr. Justice SMITH in Willis v. Long Island Railroad 
Company3 in these words. '( The wisdom of the time- 
honored rule of the common lam which refers questions of 
fact to the jurors, and questions of law to the judge, is 
not more conspicuous in any class of cases than those 
which involve questions of negligence. Oases of that 
nature frequently come before the courts in which men 
of equal intelligence and judgment differ iu their conclu- 
sions, simply because they differ in experience and habits, 
in temperament or mental organization. A course of con- 
duct which seems sufficiently careful to a self-reliant 
man, who is accustomed to act promptly, may appear 
reckless to one who is usually circumspect and hesita- 
ting. That average judgment which is the result of the 
deliberations of twelve men of ordinary sense and expe  
rience is recognized by our jury system as a juster stan- 
dard than the judgment of one man of equal experience 
and sense in the determination of questions of fact, and 
it is especially valuable in the decision of questions of 
negligence." 

1 Ree State Pa era of Abraham Lincoln, by Raymond, p. 365. 
s M ne charfa oh. P of 9 Henry 111. 
3 84% Y., 6'70,679. 
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5 550. Trials for crimes must be had in the state where 
they are committed. The object of this clause is to 
secure a trial with the least possible inconvenience to the 
accused; that is, that he shall not be compelled to 
go to a trial in some distant state away from friends, 
witnesses and neighborhood, and thus be subjected to the 
indifference, and perhaps, prqjudice of strangers to . 
whom he is only known as an accused person, with whom 
they have IIO sympathy, and in whom, no interest. But 
while this provision of the constitution is designed to 
secure to individuals these benefits, it may likewise, 
sometimes contribute to embarrass the administration of 
public justice. During the great rebellion, the public 
sentiment of those states which went into it was such, 
that however guilty of treason the conspirators were, it 
was exceediugly difficrxlt, if not impossible, to convict 
them before a jury of those states. The consequence 
has been, that those who were principally guilty of 
fomenting and carrying on the rebellion against national 
authority, and treason against the nation's life, have 
escaped with impunity. The chief of the rebellion, act- 
ing as president of the assumed confederacy, their 
executive head, and the commaudepin-chief of their 
army and navy may unquestionably be prosecuted for 
treason in any state into which he sent his army to levy 
war against the United States. And it must be deemed 
to be the faul t of the executive department of the national 
government, that he has not been indicted and tried in 
the district in which Gettysburg in Pennsylvania is 
sitnated, where his rebellious army was defeated by the 
national forces in July, 1863. " To constitute the crime 
of treason," say tlie court it1 ex parte Bollinan ' "war 
must be actually levied against the United States. To 
'levy war, and actually to levy war, are distinct offenses. 
I t  is not the intention of the conrt to say, that no indi- 
vidual can be guilty of this crime who has not appeared in 
arms against hjs country. On the contrary, if war be 
actually levied, if a body of men be actually assembled for 
the purpose of effecting by fofce a treasonable purpose, 
all those who perform any- part, however minute, or 
however remote from the scene of action, and who are 
actnally leagued in the general conspiracy are to be 
considered as traitors." Ul~der this construction of the 
law of treason by the supreme conrt of the United States, 
there could have been no legal difficulty in the may 

1 4 Cranch, l%; see also United &ate8 v. Burr, 4 Id., 469-508. 



INTER-STATE ADMINISTRATION. 369 

of indicting and trying the master spirits of the rebellion 
in any state where, by their aid and procurement, trea- 
son against the United States was committed. And 
besides this, many acts of treason were committed under 
the commiseions of the rebel government, in territories 
outside of state gorernments ; thereby giving authority 
to congress to provide by law, for trying the rebel chief 

. and his co-rebels for these acts of treason, in any state 
of the union.' 

CHAPTER XVIII. 

INTER-STATE ADMINISTRATION. 

$ 551. THE st)ates being political corporations, 
instituted or continued as instruments to administer 
national authority, in respect to local and domestic 
interests mi thin their respective limits, although inde- 
pendeut of each other in their local administration, are 
uot independent and foreign to each other in the author- 
ity by which they administer. Each state has sole 
jurisdiction or administrative authority within its own 
borders; but each possesses and administers the same 
authority, to wit, the authority of the nation. Conse- 
quently the public acts, records and judicial proceedings 
in each of the several states are eQidence of the action 
and determination of the same authority. No matter 
how much the several states may differ in the details 
of state administration, or in forms and modes of pro- 
ceedings, they are each legal and binding within their 
respectlive jurisdictions, in virtue of the authority which 
is present in every state. I t  is proper, therefore, to 
require the several states to give faith and credit to that 
which has been authoritatively settled in another state. 
Accordingly article four, section one, provides that 
" full faith and credit shall be given in each state to the 
public acts, records, and judicial proceedings of every 
other state ; and that congress may, by general laws 
prescribe the manner in which such acts, records and 
proceedings shall be proved, and the effect thereof." 
The purpose of this provision is to carry into effect the 
theory of the presence of but one authority in the seve- 
ral states, by which the public acts, records and judicial 

1 See Art. 3 ,12 ,  cl. 3, of the Constitution of the United States. 

47 
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proceedings are had. I t  is intended to give conclusive 
efficiency throughout all the states, to that authority, 
which had, in due form, become conclusive in auy of 
them. I t  is to remove all the public acts, records, and 
judicial proceedings of the several states, from the cat- 
egory of those which, in the language of jurisprudence, 
are denominated " foreign," as contradisting~~ished 
from " domestic " judgments and the like,-that the 
jurisdiction of the court being established, the judgment 
thereof shall be conclusive upon the merits.' 

$ 552. At  the time the constitution was adopted, 
there had been a diversity of opinions in the English 
courts as to the credit to be given to a foreign judg- 
ment. I t  was generally conceded, that when the foreign 
judgment came in question collaterally, it was to be 
deemed conclusive ; but when such judgments were pnt 
in suit, and made the subject of an action, the prevail- 
ing opinion seemed to be, that they were only prima 
facie evidence of a debt, and had only the force of a, 
simple contract between the par tie^.^ Mr. STARKIE 
was of the opinion that the better authority in the 
courts of England, was in favor of the couclusiveness 
of foreign judgments, where they were made the 
basis of an action or suit ; and remarked, that the prin- 
ciple on which the conclusive quality of judgments and 
decrees rested applied as well to foreign as to domestic 
 judgment^.^ The American authorities hold that a 
foreign judgment, when produced as the foundation of 
an action in the codrts of this country, are never more 
than prima facie evidence ; and that they may be 
impeached by showing that they were irregularly 
obtained, or, indeed, upon almost any ground which 
could have constituted a defense to the original suit? 
But all American cases agree that when the foreign 
judgment comes only incidentaZZy in question, it is 
conclusive. The several stat,es in the American union 
are not to be deemed foreign states in respect 
to each other ; nor are the supreme or circuit courts 
of the United States to be so considered in the state 

1 See Story's Corn. on Const., 1309 et seq . see 1 Phillipps on Ev., Cowen and 
Hill's notes pp 351-553; also 3 fd., &. 395-&8, note 636. 

9 1 Phil. E; ih  3 2 352 and authorities 
3 1 Stark. E;., 6kh. &., p.'22.8; cowen & fiillfs notes to Phil. Ev., note 636 

to p. 353. 
4 See Cowen. & Hill's notes to Phil. Ev., No. 636. 
6 See oollechon of authorities by Cowen & Hill in their notes to Phillipps' 

Evidence under the head of Foreign Courts, note 636, to p. 353. 
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$j 653. In pursuance of the authority vested in con- 
gress by the constitution, ih passed an act1 in which, 
after providing for the mode of proof, it provided that 
"the said record and judicial proceedings, authenticated 
as aforesaid, shall have such h i th  and credit given to 
them in every court within the United States, as they 
have, by lam or usage, in the courts of the state from 
whence the said records are or shall be taken." The 
provisions of the act of 1790 are likewise extended to 
the records and jndicial proceedings of the several territo- 
ries of the TJnited States, and to the countries subject to 
the jurisdiction of the United  state^.^ In  respect to this 
clause of the constitution, there have been two classes of 
construction upon the words "and the effecl thereof." 
Some had read the clause in this sense: that congress 
shall have the authority to prescribe the effect of the 
required proof or authentication ; others read it that 
congress shall have authority to prescribe the effect of 
the public acts, records and judicial proceedings in the 
states, when they shall be d d y  proved by proper 
authe~tication.~ But the prevailing opinion is, that the 
latter construction should be adopted, and such is 
the character of legislation by congress upon that snb- 
ject. By the uniform course of decisions in the several 
states, it is now well settled that the judgment of any of 
the state courts is'of the same dignity in every other state 
as in the state where rendered ; and that it is or is n.ot 
conclusive in its operation as evidence, in the several 
state courts, according to its character in the state 
where pronounced ;4 and that such judgments may be 
wholly impeached by showing that the court rendering 
it had not juri~diction.~ 

5 554. Citizens of a state are citizens of the United 
States residing within the limits of the particular state 
of which they are citizens. There are no particular state 
laws creating citizenship, nor under the constitution of 
the United States, can such distinctions be maintained. 
A state as a political corporation instituted for special 
and local purposes, cannot create state distinctions in citi- 
zenship. Citizens of the nation residing within the limits 
of any of the states, are, under the nationa'l constitntion, 
obliged to maintain their political connection with the 
national government, through the state corporation. And 

1 May 26,1790, ch. 11; 2 L. U. Statutes, 102. 
9 3 L. U. Statutes 621 
3 9 Mass. Fay,., 46at &ok% R e 9  420; 1 Pet. C. C. R 7 4  17 Mass., 515. 
4 Cow & Hi1 s no es to Phil1 v note 636 t o g  35$ aAd authorities. 
6 1 pet. Rep., 328,340; 9 id., 16f; 10 '%end., 75; 1 id., 07; 1 Mass., 103; 1 Paine, 55. 
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the constitutional rights of every citizen of the n a t' ion 
are supremely binding upon these state corporations. 
The logic is simply this: The nation, in virtue of its 
inherent sovereignty, has ordained and established 
a constitutional government, which in its authority, as 
the representative of the nation, is supreme over all. 
In  its ordinance of government it has provided two 
modes of administration in character and jurisdiction - 
one general, aud one local ;-that is, it has provided for 
the institution and maintenance of a general or national 
administration, to be participated in by the citizens of 
the nation a t  large ; and for the iustitution and main- 
tenance of local or state gouernments, to be participated 
in by the citizens of the states respectively. By the 
constitution of the United States, the nation has lnade 
these state corporations the instruments by means of 
which the national citizen avails himself of his rigbt to 
participate in the administration of national authority ; 
and it has secured to him the privilege of exercising his 
national political rights through these state institntious. 
Therefore, the constitutiou provides, that the citizens of 
each state, shall be entitled to all privileges and immu- 
nities of citizens, in the several states. Every citizen 
of a state being also a citizen of the nation, has national 
rights, and national authority extending over every 

, inch of the national domain, and over every mem- 
ber of the national family ; therefore, he has a politjcal 
right to inhabit whatever state he pleases and to enjoy 
all privileges and immunities of n citizen therein.' 

$j 555. The constitution also provides that a person 
charged in any state with treason, felony, or other crime, 
who shall flee from justice, and be found in another 
state, shall on demand of the executive authority of the 
fitate from which he fled, be delivered up to be removed 
to the state having jurisdiction of the crime? The neces- 
sity of this provision arises from the local character 

1 A citken of the United States has national rights coextensive with the 
jurisdiction of the national government. He has the same authority over 
national interests in one part of the union as in ano!her. By his representa- 
tive in congress, he speaks and acts for the whole unlon. By the constitution 
of the United States, whicl? is both the fundamental and su reme law of 
the nation, each citizen is invested with thls political author& over every 
part of the national domain, and entitled to all privileges and immunities or 
citlzens in the several states. that is throughout the nation. Where, then 
was the'foundation for the $-etended' r i  ht  of secession, which involved thg 
right to exclude from the state the aufhority of the nation? Twenty mil- 
lions of national citizens in the north and west had national authority over, 
and national !nterests in, South Carolina; rights to whlch they were horn 
under the national constitution and rights which they had exercised ever 
since they were born. How thed could the people of South Carolina divest 
these twenty millions of their natkonal rights within the limita of that por- 
tion of the national domain ? 
s Art. 4,12, cl. 2, Conat. U. 8. 
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of state authority. A state government can exercise no 
authority beyond tke limits of the state. Its lams are 
only binding upon those who are found within its juris- 
diction, either in person or property. Consequently, 
should a person violate a state regulation, or commit a 
criminalact, aud thenleave thestate before being arrested 
or required to auswer for it, he would be beyond the 
reach of its authority or power to punish. Nor mould 
he be liable in the state in which he might be fouud, for 
acts committed beyond its jurisdiction. And inasmnch 
as, by the provisions of the constitution, no state can 
enter into any agreement or compact with mother for 
any purpose, this provision became indispensable to 
guard against such evils. I t  was necessaryfor an author- 
ity that knew no state lines, but extended throughout 
all the states aud territories of the Union, to provide for 
br in~ing to trial and punishment, escaping criminals, or 
fugitives from justice. 

$556 .  At the formation of the general government, 
the people of the United States were residing under 
state governments, each of which mas local and inde- 
peudent of the other. The people of these states were 
one nation. But as a nation, they had no government 
by which to express or execute the national will and 
authority. I t  was proposed to institute such a govern- 
ment of the people of the United States, not of the states 
themselves. Such an institution would necessarily subor- 
dinate these state institutions in all national aKairs, to 
national authority ; upon the principle that the whole is 
greater than any of its parts ; that the authority of the 
whole people, is greater than the authority of a mere 
minority of them. But these state governments were to 
be continued as instrnnleu ts of local or domestic admin- 
istration. As local political institutions, their author- 
ity was to continue as before, limited to local interests 
and within their respective boundaries. These laws 
could have no extra-territorial force. In respect to each 
other, each was sovereign and independent. By the 
terms of the constitution no state was to have authority 
to enter into any agreement or compact with another 
state, or with a foreign power.' As a fact, slavery 
existed as a local institution in the several  state^,^ and 
the people could not agree to abolish it. It was therefore 
deemed necessary to insert in the constitution a provi- 
sion to secure to the owner of slaves in any of the states, 

I Art. 1, 10, cl. 2. P With one exception. 
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the right to pursue after, and recapture his escaping 
slave, in any other state within the national limits. 
Prior to the institution of the national government, the 
several states being independent and sovereign in respect 
to e p h  other, had extended this right by means of an 
inter-state comity. Bmt upon the institution of the 
general government of the nation this authority on the 
part of the state mas to be taken away ; and, as the law 
of the state by which the slave mas held in bondage, 
could have no extra-territorial force ; and as the state 
could enter into no compact or agreement with another 
state to establish or continue such comity, it was pro- 
vided in the constitution that "No person held to 
service or labor in one state, under the lams thereof, 
escaping into another, shall, in consequence of any law 
or regulation therein, be discharged from such service or 
labor, but shall be delivered up on claim of the party to 
whom such service or labor nlay be due." ' 

$ 557. The sole object of this provision was to secure 
to the slaveholder the right to retain his property in the 
slave, notwithstanding his escape beyond the jurisdiction 
making him such ; and the power to enforce such legal 
right in any state where his slave might be found. In  
society there are two sources or classes of rights in 
respect to their foundation or origin : one having its 
basis in natural justice; and the other in physical force, 
or might. In all things, except slavery, the American 
people professed to have repudiated the doctrine that 
might could confer rights. Slavery had its basis in power 
or force. I t  had no shadow of natural justice in it. 
Hence, it could never exist by any implication or pre- 
sumption of law. Said Lord MANSFIELD, "it is of such a 
nature that it is incapable of being introduced on any 
reason, moral or political. I t  it so odious that nothing 
can support it but positive law." And even under tho 
influence it obtained over the nation, by becoming the 
bond of imion of one of the great political parties, 
making and unmaking presidents and administrations, 
few if any of its advocates presumed so much upon the 
ignorance or depravity of the people, as to assert that 
human slavery had its basis in natuml justice; or, which 
was the same thing, tihat man had a natural right to 
enslace his fellow. This class of rights - if they may 
be denominated such -had their basis in force merely ; 
and their continmnce always and everywhere, depended 

1 Art. 4, B 2,cl. 3. 2 In the Somersett case, 20 Howell's State trials, p. 1,79. 
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upon the presence of the law which created it. There- 
fore .the slaveholder, at  the time of instituting the 
national government, insisted upon introducing into the 
constitution the fugitive clause, that by the authority of 
the nation, the local or state power creating slavery, 
might be extended, in respect to fugitive slaws, through- 
out the nation. For the slaveholder in South Carolina 
bad no legal claim to the person of his slave the moment 
such slave should pass beyond the jurisdiction of that 
state; because the right, being one of force merely, 
ceased the moment the slave escaped and ment beyond 
its power. Therefore, this clause was inserted in the 
constitut'ion to extend, by the authority of the nation, 
the right of the slaveholder to claim and recapture his 
escaping slave.' 

$ 558. The sense of the American people as to the 
nature of property in slaves, and as to the necessity of 
this special provision that it might be recognized, is 
manifested by the insertion of this clause in the con- 
stitution. At  the institution of the national govern- - 
ment, no one thought it necessary to insert in the consti- 
tution a provision securing to the owner of a horse or 
other persotzal property, the right to take and hold it in 
another state; because the right to property had its 
basis in natural justice; and was appurtenant to the 
owner thereof; and it went with him ; while the right 
to a slave as property was only apprtenant to the enslav- 
ing pouler; and could only continue in the presence of 
such power. The owner of a horse in South Carolina 
could migrate with him to any state in the Union, and 
retain his property therein without any constitutional 
provision to that eff'ect ; but the owner of a slave had 
no c7aim to him beyond the limits of the state, except in 
case of fugitives; and even in such cases his claim 
could not be enforced beyond the limits of national 
authority. The claim, that because the slave was con- 
sidered property in the jurisdiction making him such, 
therefore he should be deemed to be property every- 
where, had no foundation in lam. While slaves mere 

1 By the general law of nations no nation is bound to recognize the s h t e  of 
slavery as to foreign slaves found within its territorial dominions when it is 
in opposition to its own policy and institutions in favor of the kubjects of 
other nations where slavery is recognized. I f  it does it is a matter of comity 
end not as a matter of international right. The statk of slavery is deemed td 
be a mere municipal regulation founded upon and limited to the range of the 
territorial laws (Somersett's case Lofft's ~ k p  1.  S (: 11( State Trials by 
Harg 340. 8. C ' 20 Howell's State I'rials 1 79 ) i't i)s n;aAfest from these <on- 
sideri!tioris t h d  if the constitution had' nbt contained this clause every non- 
slaveholdiig state in the union would have beenat liberty to havedeclared free 
all runaway slaves coming within its limits. (Story's Com. on Const., 2 1812, 
and note.) 
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always considered and treated as property by the 
enslaving power, they were never comidered or treated 
as such beyond the jurisdiction of such power, unless 
by comity. But uuder this provision of the constitu- 
tion none but escaping slaves could be claimed and 
retaken after having passed the jlxrisdiction of the 
enslaving power. If the master voluntarily permitted 
his slare to go beyond the jurisdiction which enslaved 
him, he could not iuvoke the aid of this clause. I t  was 
because the slave could not be deemed property after he 
had passed the limits of the authority enslaving him, that 
the master could not legally be protected in the posses- 
siou of slaves, in the territories of the Uuited States. 
The law of the state bad no extra-territorial force ; and 
as persons were declared and held as slaves only in 
virtue of state law, as soon as they passed beyond the 
limits of the state they ceased to be slaves; not in 
virtue of any special law or statute to that effect, but in 
virtue of the limit of the authority by which they had 
been enslaved. When the master from South Carolina 
took his slaves into Kansas, and attempted to hold them 
there as such, the question arose immediately, by what 
authority does he introduce slavery into Kansas ? By 
what authority can he hold a person there in slavery? 
The laws of South Carolina ceased in respect to him 
and his slaves, as soon as he left the state; therefore the 
authority to hold his slave ceased at the point where 
the slaveholding jurisdiction ceased. As the law of the 
state does not extend into the territory, and as the law 
of the nation governing in the territories does not 
enslave or permit slavery, by what authority could the 
master hold the slave in the national territories? The 
complaint of the master that he mas deprived of his just 
rights in the territories, because he could not hold his 
slaves there, had its answer in the fact, that he had 
invested in a species of special property, unknown 
except in special localities ; and, therefore, if he would 
enjoy that species of property, he must confine himself 
to such localities ; and not attempt to settle in commu- 
nities, where the rights of man as man, were regarded, 
and slavery was discarded. The fault was in the char- 
acter of his investn~ent, and not in the laws which gave 
to all their freedom and jnst rights. 

$j 559. This clause of the constitution has been hhe 
subject of judicial construction ;l and, although, by the 

1 Prigg v. Commonweallh ofpenn., 16 Peters' 5. C. R., 608; affirmed, 14 HOW., 13. 
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amendment of the constitution abolishing slavery, it has 
ceased to affect the rights or duties of American citizens, 
i t  may not be amiss to examiue somewhat into the prin- 
ciples enunciated in such decisions, aud the logic upon 
which they assumed to be based. The palpable mean- 
ing of the clause, " No person held to service or labor in 
oue state, uuiler the laws thereof, escaping into another, 
shall, in consequeuce of auy law or regulation therein, 
be discharged from such labor or service, bnt shall be 
delivered up on claim of the party to which such service 
or labor rnag be due," is, that the state into which the 
fugitive might escape, should make no law, or adopt no 
regulation by which to prevent the master or owner 
from pursning after, and reclaiming his escaping slave. 
The clause itself is so palpable in its rneaniug as to 
admit of no construction. I t  is uot a clause conferring 
power either upon tbe geueral or state government. It 
is entirely restrictive in its character-restrictive of 
state action. I t  is said he shall be delivered np on 
claim. But such claim can be preferred against no one 
who has not the fugitive either in his custotly or within 
his control. The meaning of this provision is plainly 
this. Should a fugitive be brought before state suthor- 
ity by habras corpus or otherwise, suing for his liberty, 
and should the master or owner establish his legal claim 
uuder the laws of the state from which he escaped, the 
court wonld not be a t  liberty to discl~arge such fugitive 
in consequence of auy state law or regulation, but would 
be required to deliver him to the claimant. 

$ 560. The circumstances attending the introduction 
of this clause into the constitution, the object for which 
it was introduced, together with the language of the 
clause clearly demonstrate, tlta t no  du ty  was  imposed 
upon a n y  one by this clause, except zcpn the person or  
author i ty  detaining the fugit ive front the custody o f  the 
par ty  to whom the labor or service u m  due. Even in his 
own state the master or owner could prefer no claim for 
his fugitive upon any one who hail not the custody or 
coutrol of him. He  could make no demand for him, 
either upon his governnlent or the citizens thereof, 
unless they had the slave in their custody. This clause 
was not iutended to give the master greater facilities for 
retaking his escaping slave throngliout the nation, than 
he possessed under his own state government. This 
clause simply extended t'o the rnaster of an escaping 
slave, the right to recapture him anywhere within the 

48 
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national limits ; and, on establishing his claim under the 
laws of the state from which the escape was made, to 
reclaim and take him back, without let or hinderance 
from state laws or state regulations. I t  intended to 
leave the master to find and retake his escaping slave in 
any part of the nation, as he might in any part of the 
state, in the absence of any legal provision to aid him. 
But it did not coufer any power or impose any duty other 
than as above stated, upon any person or government. 

$ 561. In the case of Prigg against the commom- 
wealth of Pennsylvania,' the supreme court of the 
United States, among other things, held that this clause 
of the constitutiou was restrictive of state, not federal, 
action ; that the states were precluded from all author- 
ity to legislate upon the subject ; that it was no part 
of the duty of an oEcer of the state government, or of 
any citizen thereof, to aid the claimant in arresting or 
securing the fugitive, or to do anythiug in aid of that 
provision. That no claim or demand could be made 
upon any oEcer or citizen of the national government 
to assist in capturing and bringing before the proper 
tribunal the escaping fugitive ; that the claim could be 
made upou no one until the owner or claimant, his 
agent or attorney, had seized the fugitive and brought 
him before a corn peten t tribnnal, and had presented 
his proofs-that uutil then no obligation could be 
imposed upon any one-that so much of the clause as 
says, the fugitive shall be delivered up on claim, when 
construed with other parts of the same clause, can refer 
only to those who are detaining him by virtue of some 
state law or regulation, after the validity of the master's 
claim had been established; that if there should be any 
national law or national regulation, or any defect in the 
master's title under any law or regulation of the state 
froln which he escaped, by which he would there be 
discharged, there would be no obligation upon any one 
to deliver him up. 

$j 562. The supreme court, in the Pngg case, took the 
broad ground that a state could pass no law, or make 
no regnlation whatever, touching the subject-matter of 
this clause, for the purpose of carrying the same into 
effect or otherwise ;-that any regulation, by a state 
even, for the purpose of trying the question of fact, 
whether the alleged fugitive was in reality such, or 
whether he owed labor or service, would be uncon- 

1 16 Pet. Rep., 608; affirmed, 14 How., 13. 
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stitutional ; - that any detention for such trial, would 
postpone the possession of the master, and deprive him 
of that immediate command of his services to which he 
might be entitled ; - aud that it would operate as a dis- 
charge "pro tanto " from the labor and service due ; - 
that the question of discharge could never be " how 
much" he is discharged from, but whether he is dis- 
charged 'bjro,nz any " labor or service by the necessary 
operation of a law or regalat'ion of a st'ate. The prin- 
ciple involved in the opinion of the court as above 
stated, if observed, would deny to a state all authority 
to protect a citizen thereof from arrest and extra- 
dition, provided the arrest was made under pretense 
that he was a fugitive from labor or service. He might 
be taken from his home at any time, without legal pro- 
cess, and be t'ransported to a remote part of the state to 
be brought before a district or circuit judge ; there to be 
tried upon a question involving his personal liberty for 
life; without notice to prepare for trial ; wit,hout pro- 
cess to obtain witnesses, without counsel or the meaus 
of obtaining any.' 

$ 563. At the time the c~nst~itution mas ordained and 
established, and the general government was instituted, it 
does not appear that the people conternplated the acyui- 
sitiou of other territory than what they then possessed. 
The provision of the constitutiou that congress might 
admit new states into the contemplated union, referred 
as well to states then existing which might not at  once 
unite in ratifying the constitution, as to those which 
might be formed iu the then existiug territories. In  t,he 
progress of the revolution, it was perceived that from 

1 I t  is worthy of notice that in the decision of this case, each of the judges 
gave opinions. and whilh they were intent upon holding that congress had the 
exclusive rigdt of legislation u on this subject a majority of the court could 
agree upon no ground for so hohng.  Indeed, s)carcely any two of the judges 
were able to agree as to reasons for holding suoh an opinion; so that th6 
decision seems to have been given without any other,satisfact?ry reason than 
that the court desired to have it so. Cases thus decided while they become 
precedents are not satisfactory to the profession. for i t  bannot be disguised 
that they i r e  based more upon the feelings.of the 'men than the convictiond 
and judgment of the court. and often betray more of (the politician than of 
the judge. Fortunately for'all, this clause has become obsolete or nearly so, 
by the abolition of slaver throughout the United States. 

The position taken by txe court in this case virtually made the libertie? of 
the citizens of the free states to depend upon the slave code of South Carolina. 
I t  was only necessary for a stranger to appear in our midst and to lay claim 
to a human being as his propert or slave- no matter who' that being might 
be. I t  might be the wife or chilBfof a well-known citizen. The power of the 
state to investigate such a caae was gone. because in the language of the court 
the constitntion had vested the power tb iqvestiiate such claims, ezclusivel& 
in suoh tribunals as congress should appoint. A debauchee lusts for a fair 
woman ; and under pretense that she is a fugitive, owing him service, etc., he 
seizes her, without process and carries her off, pretending to be in search of 
a proper tribunal to try the question; and while this is going on, all, legal 
power and authority in the state to arrest the outrage and try the question of 
owing service are suspended, because the constitution has committed that 
subject to another jurisdiction. 
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the extent of territory of several of the states, it  might 
become expediellt to divide the same into two or more 
states ; besides i t  became an interestin8 question whether 
the right to this vacant territory perta~nmg to the crown 
a t  the time of the revolution, belonged to the several 
states within whose chartered limits it was situated; or 
whether it ought uot belong to the nation in its federa- 
tive character, by whose expense of blood and treasure 
it had been acquired. This was a subject of protracted 
and ardent controversy ; but a t  leugth some of the states 
yielded to the solicitations of congress, aud most of the 
unpateuted territory was ceded to the nation.' To 
iudnce the states to make liberal cessions, congress 
declared that the ceded territory should be disposed of 
for the common beuefit of the union, and sho~dd be 
formed into repnblican states, with the same rights of 
sovereignty, freedom ant1 independence, as the other 
states; that they should be of a suitable extent of 
territory not less than one hundred and not more 
than one hundred and fifty miles square and that 
the reasonable expenses incurred by the state, siuce 
the colriruencetuerlt of the revolutionary war, in 
subduing the British posts, or in maintaining or acqair- 
ing the territ,ory should be reimbu~sed.~ I t  was with 
reference principally to this territory that this clause of 
the constitutiou was adopted. The general precaution, 
that no new state should be formed, by dividing or taking 
parts of several existing states for that purpose, without 
the concurrence of congress, and of the legislature of 
the states concerned, was highly proper. So likewise 
was the provision that no new state should be formed by 
the junction of two or more states or parts of states. 

$j 564. Although the constitution made no express pro- 
vision for the acquisition of new territory by the nation, it 
mas soon demonstrated that such powers were essential to 
any government intrusted with the execution of national 
authority. I n  1801, when Frauce was about to acquire, 
and come into possession of Florida and theLouisiana ter- 
ritory, including the mouth of the Mississippi river, the 
nation determined that that outlet to the products of a 
large portion of the territory of the United States, could 

a not be intrusted in the hands of any foreign power ; and 
by the general consent of the nation, the Louisiana terri- 

1 1 Tuck. Bla. Corn., a p. pp. 283-266; 2 Pitkin's History, oh. 11 p. 33-36; Story's 
Corn. on Const., $6227, 288. 

2 1 Secret Journals of Congress Sept. 6 1780 pp. 440-444. 6 Journalsof Congress, 
Oct. 10, p. 213; 2 Pitkin's Hist., ch. 11, p$.31-3'6; Story on( Const., $1316, and note. 
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tory was purchased. Indeed, so vital to the security and 
prosperity of the nation was the possession of the mouth 
of the Mississippi, that Mr. Jefferson iustructed Mr. 
Livingston, oar minister at  Paris, to represent in sub- 
stance to the French nation, that any attempt on its 
part to occupy New Orleans as against the United 
States would be deemed a just cause of war. The rights 
of sovereignty necessarily incident to nationality inclnde 
the right to acquire territory whenever the security and 
welfhre of the nation demand it.' The treaty-making 
power necessirily includes all authority essential to such 
acquisition. Since that time, the nation has acq~iired 
territory from Mexico, including a portion of Texas, 
New Mexico and California. And a treaty has been in 
progress between the United Statles and Russia for the 
acquisition by the United States, of the Russian posses- 
sions in America. 

5 565. shortly after the inauguration of the rebellion 
in  1861, the legislature of Virginia passed an ordinance 
of secession, and assumed to take the State of Virginia 
out of the union. The people in the northern and west- 
ern part of the state were loyal to the union, and refused 
to be bound by the treasonable action of those who had 
undertaken to force them into rebellion. Measures mere 
soon after inaugurated to bring about a political divi- 
sion of the state, which resulted i n  the esta4Aishment of 
a new state called " West Virginia," consisting of forty- 
eight counties. This state was admitted into the union 
in pursuance of an act of congress passed December 31, 
1862.2 

5 566. As the general government was instituted for 
the purpose of exercising national authority over all 
matters pertaining to national security and welfare, it 
was necessarily charged with the regulation and govern- 
ment of the territories belonging to the nation, and 
therefore the' constitution cotniriitted to congress the 
power to dispose of, and make all needful rules and 
regulations respecting the territory and other property 
belonging to the United St ,a te~.~ When for aug purpose 
or by any means, the nation acquires territory, the title 
to the same vests in the nation as a corporate society. 
I t  does not belong to individuals as members of the 
national society, and they can have no propert'y in, or 
authority over, such territory except through the author- 

1 Ante $ 
5 3d ~ e b i o n  of the 37th Con ress, ch. 6, p. 63.3. 
3 Art. 4, $3 ,  cl. 2, Conat. U. 8 
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ity of the nation as expressed through the law-making 
power thereof. During the political struggles between 
the anti-slavery and pro-slavery parties in the United 
States, questions of national authority over the terri- 
tories of the United States were raised and discussed. 
The slaveholder insisted upon his right to take his slaves 
with him into these territories, and to hold them t,here 
as slaves ; thus establishing slavery in the territories, 
and to accomplish this end, divers theories respecting 
the rights of the inhabitants in, and the authority of 
the government over, these territories wbre instituted 
and discussed. There was one theory denominated in 
political parlance, " squatter sovereignty," which con- 
tended that those who inhabited a territory had the sole 
authority of determining the character of the domestic 
or local institutions to be introduced therein. If they 
were in favor of slavery in the territory, then slavery 
might be introduced, against the wishes or consent of 
the people of the United States. This class of political 
philosophers had their origin in a theory introduced in 
1846, by General Oass, to wit, that congress had only 
a property jurisdiction over the territories of the United 
States, and had no authority over the local and domes- 
tic concerns of the inhabitants thereof.' This theory 
was introduced as a means of defense against what was 
denominated the " Wilmot Proviso," which proposed 
that congress should, by law, make it impossible to 
create any future slave states out of free territory. 
These theories were discussed by the leading political 
parties at  times with great earnestness, but mere never 
accepted or acted upon by the government or people of 
the United States. They had their influence in the 
political canvass, but were never recognized in the halls 
of legislation or upon the bench. 

5 567. Those who denied to congress the right to leg- 
islate for the territories of the United ' States, were 
obliged to assert the right of the nation to acquire terri- 
tory, not in virtue of any constitutional provision to that 
effect, but in virtue of national sovereignty. This involved 
the absolute fallacy of their theory. The nation, in vir- 
tue of its sovereignty, acquired territory from like sov- 
ereign nations. The question then arose, did the nation 
acquire only a property jurisdiction over such territory, 
leaving the sovereignty in Prance, Mexico. or Spain, or 
did she acquire the sovereignty likewise ? I t  could not 

1 See his letter to A. 0. P. Nicholson, of Tennessee. 
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Be denied ,that in acquiring the territory of Florida, 
Louisiana, New Mexico and California, the sovereignty 
had been acquired, and being acquired, it had been yes- 
ted in the people as a nation, there to remain until by 
the legislative mill of the nation, it should be transferred 
to another like sovereign. This proposition was easy 
of oomprehension. The people of the nation, in virtue of 
their inherent sovereignty, acquired the property in, 
and sovereignty over, the territories of the United States. 
When acquired by purchase, they were paid for out of 
the common treasury; when by conquest, they were 
acquired by the conilnon blood of the nation ; and when 
the title was transferred, it was transferred to the nation 
a t  large. Therefore every citizen of the United States 
had a right to participate in the regulation and govern- 
ment of the same through the national legislature. 

$ 568. The fourth section of the fourth article of the 
constitution provides that "the United States shall guar- 
anty to every state in this Union, a republican form of 
government; and shall protect each of them against 
invasion; and on application of the legislature or of 
the executive-when the legislature cannot be convened 
-against domestic violence." By the term " the United 
States," as here used, is understood the people of the 
United States, acting through the agency of the general 
government; that is, those who ordained and estab- 
lished the constitution, and institnted the general gov- 
ernment as a means of administering their authorit'y. * 

This provision of the constitution is in itself the author- 
itative guaranty, to be carried into execution through 
the general government. The parties to this guaranty 
are the people of the nation on the one hand, and the 
people of the state on the other, each with all, and all 
with each, that the local or state government under 
which they live, shall be in form republican. The lan- 
guage of this clause is peculiar. I t  is not that the na- 
tion shall guaranty to the states that every associate 
state shall be republican in form; but it shall guar- 
anty to every state, a republican form of govern- 
ment; the guaranty is to each state, that is, to the 
people of each state that the local or state government 
shall be republican in form. I t  is the guaranty of the 
thirty millions of the nation, to the one hundred and 
twelve thousand of the inhabitants of Delaware, that 
the local or state government of Delaware shall be 
republican. 
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$j 569. The states as political corporations were not 
parties to the constitution ; but the citizens of the states 
in kheir character as national citizens were parties to it. 
The states as political corporations stood in need of no 
such guaranty. The people of the state had authority 
to determine the form of their government prior to the 
institution of the general government; and if they 
desired one republican in form, they could have it with- 
out any guaranty from the nation. I t  was not the 
design of this provision to secure the people of a state 
against their own future volitions, should they, on the 
failure of the system they were then adopting, desire to 
change the form of their local government. I t  was not 
to the state as a corporation or an association of people 
that the guaranty was made; but to the i?zdividual. 
crushed and overwhelmed by an insolent and oppressive 
majority ; it was t,o him as a citizen of the United States 
whether in the majority or the minority, that the guar- 
anty was given to secure him not only from individual but 
governnzental oppression. The ends sought to be accom- 
plished by the institution of the general and state gov- 
ernments are better secnred by constrning this p a r -  
anty as extending to all the people of the several states, 
and thus securing to each the benefits of a republican 
form of government, than by any other construction. 
I t  thus pledges the faith and power of the nation to 
every citizen, that the local government under which 
he lives shall be republican, and that he shall be enti- 
tled to sustain to it the relation of a free citizen. 

$ 570. I t  has been urged that the term " repub7icanH 
is va,gue and indefinite ; that the worst kinds of despot- 
ism have flourished under goreruments " republica~z in 
fornz;" and the republics of Greece, and Rome, and 
Italy have been cited. I t  is admitted, that looking at 
simple precedents without an investigation of the princi- 
ples involved in a republican government, the friends of 
freedom have little to hope from a government republican 
merely in its form. Bnt an investigation of the princi- 

, ples which give name to a republican government, and 
an observation of the manner in which, and the reasons 
for which, that form of government is prescribed by and 
guaranteed in, the constitution of the United States, 
make it a bulwark of American liberty, which cannot 
be evaded or overthrown. As a corporation a state 
may be republican in form, while but a moiety of 
the people are represented in the government ;- it 
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may be repnblican in form, while its proportions are 
cramped and distorted by limitations and partialities. 
The idea of a republic necessarily places the sovereignty 
in the people. I t  supposes that those who administer 
the public authority do so by the authority of the 
people, that is by the governing portion of them. Gov- 
ernments have been called republics which have been 
under the direction of a wealthy or aristocratic class, in 
which the masses of the people had no voice. Never- 
theless they were denominated republican, as distin- 
guished from monarchies. The principles upon which 
such governments were administered, taken in respect 
to the administration thereof, were republican, and they 
were denominated republics ; and a guaranty rnade to 
the governing class that the government should be to 
them repnblican in form would have been fulfilled. But 
had the guaranty been rnade to each individual subject 
of that government, that for the protectiou of his rights 
tQe government should be to him republican, it would 
not have been realized. When, however, it is remem- 
bered that the guaranty under consideration was made 
by all the people of the United States with each and 
every citizen thereof, that the local or state govern- 
ment under which he should live, should be to him 
republican in form, it became the highest guaranty of 
civil protection which could be given to a cibizen. 

$ 571. The Federalist sometimes speaks of the Ameri- 
can Union as though it was a confederacy ; and a t  other 
times as though it was a government of the people. I n  
commenting upon this clause of the constitution, it 
treats the utlion as a confederacy. I t  says, "in a con- 
federacy founded on republican principles, and com- 
posed of republican members, the superintending gov- 
ernment ought clearly to possess authority to defend 
the system against aristocratic or monarehieal innova- 
tions. The more intimate the nature of such a union 
may be, the greater interest have the members in the 
political iustitutions of each other; and the greater 
right to insist, that the form of government under which 
the compact was entered into, should be substantially 
maintained. But a right implies a remedy ; and where 
else could the remedy be deposited, than where it is 
deposited by the constitution. Governments of dis- 
similar principles and forms have been found less 
adapted to a federal coalition of any sort, than those 
of a kindred nature. ' As the confederate republic of 
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Germany consists of free cities and petty states, subject 
to different princes, experience shows us that it is more 
imperfect than that of Holland and Switzerland. 
Greece mas undone as soon as the king of Macedon 
obtained a seat among the Amphictyons.' " 

$ 572 But the plain statement of the case seems to be 
this:-The people of the United States in the institution 
of the general and state governments mere providing 
for the administration of their authority in such a man- 
ner, as to secure to themselves and their posterity the 
blessings of civil liberty. I t  mas a part of their system 
to commit the management of all local and domestic 
interests to local governments, which, in the exercise of 
their authority within the sphere of their administration, 
mere to be independent of the general government, and 
of the people of the other states or portions of the 
nation. These local or state institutions already existed 
over most of the national domain ; and were to be insti- 
tuted whenever and wherever future occasion might 
require. Every national citizen was likewise a state 
citizen ; subject to the administration of these local gov- 
ernments, in all that pertained to his local and domestic 
interests. As a state citizen, no one had any authority 
to interfere with, or direct, the administration of govern- 
mental authority, in other states ; and yet his safety and 
welfare as a national citizen, would be greatly affected 
by the political character of the other local governments. 
I t  was therefore a matter of necessary precaution that 
the people of the nation should at all times retain the 
political supervision of the character of these local or 
state institutions, and see to it, that, in character, they 
should be in harmony with the American theory and 
principle of government. 

$573. These states, in territory, are but portions of the 
national domain ; in inhabitants, but families of national 
citizens ; in political individuality, but corporate instru- 
ments of national administration, instituted for local and 
special purposes. I t  was therefore the duty of the nation, 
to protect them against foreign invasion from without, 
and domestic violence from within, to enable them to 
discharge the duties imposed upon them, and to secure 
to the people the blessings of civil liberty. The consti- 
tution therefore provides, that the nation shall protect 
each state against invasion and domestic violence? 

1 Montesquieu, B. 9 oh. 1,2; Federalist, No. 21; Story's Corn. on Conat., -? 1815. 
9 Art. 4, g 4, Const. iJ. S. 
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CHAPTER XIX. 

OF AMENDMENTS TO THE CONSTITUTION. 

$574. THE constitution of the United States was 
ordained and established for the purpose of instituting a 
goverment anthorized to speak and act for the nation 
The experience of thirteen years under the confederacy, 
had demonstrated the fact, that a nation could not exist 
and maintain its independence, without a government 
intrusted with the exercise of supreme authority over 
every subject essential to a true nationality. The 
people of the United States ordained and established the 
constitution to the end that such a government might be 
instituted. In  the institution of such government, they 
took especial care to act in virtue of their authority as 
members of the national society ; as people of the U&ed 
-not of the separate States. When the constitution 
had been framed by delegates from the several states, 
and made ready to be submitted, it mas especialy pro- 
vided, that it should be submitted to the people of the 
states, and not to the states as political corporations,- 
for their ratification. That the legislatures of the seve  
ral states should provide by law for the calling of 
primary conventions of the people to whom the proposed 
constitution should be submitted. The object of these 
requirements was to institute a national government of 
the people ; and not a confederated government of the 
political states. I t  was to base the government upon 
the inherent sovereignity of the American nation, and 
make it supreme over all local or state authority in its 
administration. In  such action, they occupied a plane 
above constitutions, and spake with the authority that 
ordains and establishes independent of constitutions ; an 
authority which pertains to society in its sovereign rela- 
tions to each and every member thereof; acknowledging 
no superior save God and his laws, natural and Divine. 
Therefore they said, " This constitution and the laws of 
United States made in pursuance thereof, etc., shall be 
the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the constitu- 
tion or laws of any state to the contrary notwithstand- 
ing." 

1 Art. 6, cl. 2, Conat. U. 8. 
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5 575. In providing for amendments to this consti- 
tution, the people retained the authority to make simh 
changes as experience should demonstrate to be neces- 
sary for the safety and welfare of the nation. Article 
five provides that " the congress, whenever two-thirds 
of both houses shall deem it necessary, shall propose 
amendments to this constitution ; or on the a,pplication 
of the legislatures of two-thirds of the several states, 
shall call a convention fo'r proposing amendments, 
which, in either case, shall be valid to all intents and 
purposes, as a part or this constitution when ratified by 
the legislatures of three-fourths of the several states, or 
1 ) ~ -  conventions in three-fourths thereof, as the one or 
the other mode of ratification may be proposed k)y the 
congress." s 

$ 576. This provision points out two modes of amend- 
ment of the constitution, one a t  the instance of the 
general government, through the instrumeu tali ty of 
congress ; the other at  the instance of the states. Con- 
gress, whenever two-thirds of each .home concur in the 
expediency of an amendment may propose the same; 
and when it is ratified by the legislatures of three-fourths 
of the several states, or by conventions, as congress 
shall direct, it becomes a part of the constitution. Or 
the legislatures in two-thirds of the several states may 
apply for a convention for proposing amendments, 
which congress is obliged to call on such application, 
and the amendments proposed by such convention, to 
become a part of the constitution, must be ratified in the 
same manner as when proposed by congress. 

5 577. Whether the proposed amendments to the 
constitution shall be ratified or rejected by the action 
of the state legislatures, or by the action of conven- 
tions of the people in the several states, depeuds upon 
the discretion of congress. The amendment, when 
made, becomes, to all intents and purposes, a part of 
the constitution ; and, therefore, of the supreme law of 
the land. The authority involved in making these 
amendments is superior to the constitution itself; that 
is, it must be an authority which can add new pro- 
visions, or remove existing ones, at  pleasure. For this 
reason congress, as the national legislature, determines 
whether the proposed amendments shall be submitted 
for ratification, to the state legislatures, or to conven- 
tions of the people, so that the ratification or rejection 
of any proposed amendment, will be by national, and 
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not state authority. By this provision of the consti- 
tution, an amendment may be made conferring upon 
the general government full jurisdiction over any 
snbject, at the expense of state administrative author- 
ity, even against the consent of one-fourth of the 
states; that is, a state is liable to be deprived of any 
portion of its jurisdiction without its consent. This of 
itself, demonstrates the superior authority of the nation 
over that of the states. No political corporation can 
be deemed sovereign when its will is subject to a higher 
legal authority. Sovereignty, as an attribute of civil 
government, is the supreme authority and power by 
which a state is governed, and implies the right of com- 
manding in the last resort. Therefore, there can be no 
absolute sovereignty in a state, where the authority of 
its constitution and laws are liable to be overruled by a 
higher authority. 

$578. The mode pointed out by the constitution in 
which amendments may be made, evinces great wisdom 
and prudence on thepart of thosewho framed andadopted 
it. Being a new experiment in government, i t  could not 
be presumed to be sufticiently perfect, not to require 
amendments to adapt it to the needs of the expanding 
nation ; nevertheless it should guard against impulse or 
haste in changing its principles to meet any supposed 
need, or to supply any apparent defect. The require- 
ment, therefore, that before any amendment should be 
made, it should be proposed by two-thirds of each house 
of congress, or by a convention called' on the applica- 
tion of the legislatures of two-thirds of t'he states ; and 
that the amendments thus proposed before they should 
become valid as parts of the constitution, should be rati- 
fied by three-fourths of the votes of the states, etc., seems 
to be eminently wise and safe. The necessity for an 
amendment must become palpable before it can be pro- 
posed ; and it must be essential to the security or welfare 
of the nation, or three-fourths of the states through their 
legislatures or conventions would hardly be inclined to 
adopt it. The time required, and the deliberation which 
would be had, in proposing and ratifying auy amend- 
ment, would be sufficient to insure wise and prudent 
action on the part of the best minds of the nation. 

$ 579. The people of the United States were exceed- 
ing jealous of power in the hands of those charged with 
the administration of the general government. They 
seemed continually to lose sight of the fact, that the 



national government was as eminently theirs, and ad 
immediately responsible to them, as was the govern- 
ment of the states;-that it was to them, as national 
citizens, what the state government was to them, as 
state citizens-that both were their own institutions, 
created for their own protection and welfare;- that 
the state and national citizen was one and the same 
individual, having one and the same interests to be pro- 
tected and promoted-that the character and interests 
of an individual as a national citizen, could never 
prompt him to injure and oppress himself as a state 
citizen;-that therefor, there never could be a disposi- 
tion on the part of the nation to trench upon the rights 
and liberties of the citizens of the state. In  short, that 
the body, consisting of all the members, could never find 
an interest or an inclination, to make war upon its indi- 
vidual members. So the national citizen could never 
be placed in a situation where either interest or inclina- 
tion would lead him to injure himself as a state citizen. 
The constitution of government, while it made the legis-. 
lative office permanent, provided for returning one 
branch thereof to the people every two years; so that 
the individual members of the legislature could not 
separate themselves from the people, and legislate for 
permanent advantage to themselves. There could be no 
inducement to usurp authority, or to accumulate power 
in the government as against the people ; for those who 
did so would soon be returned to the people to suffer the 
oppression of their own begetting. The members of the 
general government not being permanent, and being 
obliged to live as citizens under the laws of their own 
enacting, would not be inclined to injure themselves by 
wicked, weak or imprudent legislation. They had lived, 
hitherto, under a national government monarchical in 
theory and practice. That government, in its authority 
and interests, had been separated from the masses, and 
was not responsible to them. The independence they 
had proclaimed, and maintained, was achieved to vindi- 
cate the rights of the citizen against the oppression of 
such government. I t  was, therefore, natural for them 
to feel and act as they did, until such early impressions 
of the natural separation of the interests of the govern- 
ment and people were removed. Under the influence 
of these feelings, they demanded that the const'itution 
should contain guarantees in favor of the people as 
against the government, in the nature of bills of rights, 
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such as had been demanded of King John, Charles the 
First, and other princes. Most of the amendments to 
the constitution which were made soon after, were of 
this character. 

$ 580. Bills of rights, in their origin, are stipulations 
between the prince and his subjects; that is between 
the government and people, for the limitation of prerog- 
ative authority in the administration of the government. 
These stipulations are proper, and not unfrequently 
necessary, in monarchical countries where the govern- 
meut in origin, authority, and interest, is separated from 
the people. But in democratic countries, where the 
people themselves are not only the source of govern- 
mental authority, but the administrators of it, there is 
less occasion to guard their liberties by limitations and 
restrictions in the nature of such bills. There are possi- 
bilities of temporary abuses, of governmental powers 
which would endanger, for the moment, the rights and 
liberties of the citizen. To guard against such tempo- 
rary dangers, it is proper to insert in the fundamental 
law, limitations and restrictions of such a character as 
mill be likely to prevent their occurrence. Thus, the 
first amendment to the constitution provides that con- 
gress shall make no law respecting an establishment of 
religion ; or prohibiting the free exercise thereof. In  
that respect government is to leave man to his own 
conscience, and to take upon himself the responsi- 
bilities of being true to the demands of his religious 
nature. He must be left to adapt his creed to his con- 
victions ; and both, to such light and understanding as 
a free inquiry into his own nature, needs, duty and rela- 
tion to God and man will give him. History and obser- 
vation have taught, that nothing is more likely to occur 
under any form of government, than an effort to impose 
upon others, the religious creeds and observances of 
those who, in influence or power, lead society. There- 
fore to guard against such a possible attempt this pro- 
vision was inserted in the fundamental law. 

$ 581. Says Judge STORY :' " HOW far any govern- 
ment has a right to interfere in matters touching reli- 
gion has been a subject much discussed by writers upon 
public and political law. The right and the duty of the 
government to interfere in matters of religion have been 
maintained by many distinguished authors, as well 
those who were the warmest advocates of free govern- 

1 Corn. on Const. 1 1871. 
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ments, as those who were attached to governments of a 
more arbitrary character. Indeed the right of society or 
government to interfere in matters of religion mill hardly 
be contested by any persons, who believe that piety, 
religion and morality are intimately connected with the 
well being of the state, and indispensable to the admin- 
istration of civil justice. The promulgation of the great 
doctrines of religion, the benign attributes and provi- 
dence of one Almighty God, the responsiblity to Him for 
all our actions, founded upon moral freedom and account- 
ability ; a future state of rewards and punishments ; the 
cultivation of all the moral, social and benevolent 
~ir tues ,  can never be a matter of indifference in any well 
ordered commu11ity.l I t  is indeed difficult to conceive 
how any civilized society can well exist without them. 
I t  is impossible for those who believe in the truths of 
Christianity as a divine revelation, to doubt that it is 
the especial duty of government to foster and enconr- 
age it among all the citizens and subjects. This is a 
point wholly distinct from that right of private jndg- 
ment in matters of religion, and of the freedom of pub- 
lic worship according to the dictates of one's conscience." 

$j 582. "The real difficulty lies in ascertaining the 
limits to which government may rightfully go in foster- 
ing and encouraging religion. Three cases may easily 
be supposed. One where government affords aid to a 
particular religion, leaving all persons free to adopt any 
other. Another where it creates an ecclesiastical estab- 
lishment for the propagation of the doctrines of a, 
particular sect of that religion, leaving a like freedom 
to all others. A third where it creates such an estab- 
lishment, and excludes all persons not belonging to it, 
either wholly or in part, from any participation in the 
public honors, trusts, emoluments, privileges and immu- 
nities of the state. For instance, a government may 
simply declare that the Christian religion shall be the 
religion of the state ; and shall be aided and encouraged 
in all the varieties of sects belongiug to it. Or it may 
declare that the Catholic or the Protestant religion shall 
be the religion of the state, leaving every man to the 
free enjoyment of his own religious opinions. Or it 
may establish the doctrines of a particular sect, as of 
Episcopalians, as the religion of the state, with a like 
freedom; or it may establish the doctrines of a par- 
ticular sect, as exclusively the religion of the state, 
1 Burlamaqui, pt. 3, p. 171. 
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tolerating others to a limited extent, or excluding all 
not belonging to it from all public honors, trusts, 
emoluments, privileges and immunities." 

$ 583. There is no real difkulty in determining the 
true limit of governmental action in respect to morality, 
religion 'or any other state of the individual by which 
he is to be made a better member of society. There is 
a wide distinction between what the public anthority 
should encourage, and what i t  should ordain and estctb- 
lish; and there is likewise a wide distinction between 
religion, as a state of the heart or affections, and 
tlteology, or the philosophy or science by which that  
religious condition is to be induced in the individual. 
Religion has respect to what a man is; theology to what 
a man believes and practices. True religion consists in  
that spiritual condition or state of the individual by 
means of which he becomes united to, and a t  one with, 
God. True theology consists in that faith and practice 
by which that true religions condition is to be attained. 
Government can appropriately eucourage that faith and 
practice, which appears to i t ,  to  lead to that true 
religious condition or state, and in this way, to  encour- 
age religion. I t  can create and endow schools and 
seminaries of learuing with such a view. But it cannot, 
constitutionally or appropriately, determine what par- 
ticular faith and practice shall be adopted and followed 
by a citizen or class of citizens, nor c m  it use the public 
authority to establish any particular mode or form of 
faith. 

$ 584. It is the province of government t o  protect 
society from such conduct on the part of citizens, as 
tends directly to destroy public morality and virtue ; or 
to  inflict evils upon individuals and society. Practices 
may be encouraged, or even required, in the name of 
religion, which it would be the duty of governnient not 
only not to encourage, but absolutely to prohibit and 
punish. There is, and can be no limit to the follies and 
absurdities practiced and iuculcated in the name of reli- 
gion. A parent may feel called upon to sacrifice his 
child ; or a mother, her babe. A wife or widow, to burn 
upon the funeral pile. One may Ijrofess to believe i t  
to  be his duty to live in a state of sexual permiscuity, 
and to beget as many children as he has the physical 
ability. These and a thousand such absurd and hurtful 
notious may be promnlgated and practiced as a religious 
privilege, duty and obligation. No one will presume to 

50 
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question either the authority or the duty of the govern- 
ment, to protect society against such pernicious practices, 
even though it should interfkre with the religion of the 
Hindoo or t,he Mormon. The true scope of govern- 
mental policy and authority in respect to religion mould 
seem to be, to encourage that faith and practice which 
tends directly to produce in the individual a high sense 
of responsibility to the ALL-TRUE, ALL-PURE, ALL-JUST, 
WISE and GOOD, and to prohibit those practices which are 
in their nature criminal or whose direct and inevitable 
tendencies are to produce criminal acts. When a person 
does an act which is prohibited by law as criminal or 
hurtful to individuals or society, he is responsible for 
the injury, without any inquiry into the moral, political 
or religious philosophy by which he attempts to excuse 
himself. He is punished for the crime committed against 
individuals or society, not for an error in his religious 
faith or practice. The constitution intends to protect 
all in the practice and enjoyment of their religious faith, 
so far as it does not beget or inculcate criminal or hurtful 
civil practices. The remaining part of this clause 
provides for the freedom of speech and of the press, 
indepeudent of the exercise of governmental authority. 

$j 585. The second amendment of the constitution 
provides that the right of the people to keep and bear 
arms shall not be infringed, because a well-regulated 
militia is necessary to the security of a free state. 
The militia are the citizen soldiers, as distinguished 
from those who are trained to arms as a profession, and 
who constitute the elements of a standing army. To be 
an efficient militiaman the right to keep and bear arms 
is essent,iaI. This provision had its source in that 
jealousy of power in the hands of the general govern- 
ment, so manifest in the people, a t  the time the consti- 
tution was framed and adopted. This right in the 
people to keep and bear arms, although secured by this 
provision of the constitution, is held in subjection to 
the public safety and welfare. Whenever for any 
cause, the public safety shall require the substitution of 
martial for civil administration, then the maxim, salus 
respzib1icc.e suprema lex, applies ; and this constitutional 
right may be temporarily suspended. But while civil 
authority bears sway, this provision of the constitution 
is the supreme law upon t,hat subject. Of the same 
character is the third amendment. No soldier shall, in 
time of peace, be quartered in any house, without the 
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consent of the owner, nor in time of war, but in the 
manner prescribed by law. In time of peace, when the 
civil administration of authority is competent to protect 
society, every man's house is his castle. The king even 
cannot pass his threshold without express or implied 
permission. But in time of war, when civil authority 
is supplanted by martial power, because force must 
answer to force, then the particular security of the indi- 
vidual subject must yield to the safety and welfare of 
the state. Then the public authority must clothe itself 
with all necessary power over the persons and property 
of the subject, and wield it for the public good. 

$586. The fourth amendment to the constitution is 
but a continued enumeration of those limitations and 
restrictions of governmental authority, deemed essential 
to the security of tbe citizen. I t  provides that the right 
of the people to be secure in their person, houses, papers 
and effects, against unreasonable searches and seizures 
shall not be violated : and that no warrants shall issue 
but upon probable cause supported by oath or affirma- 
tion, and particnlarly describing the place to be searched 
and the person or thing to be seized. Such substan- 
tially was the rule of' the common law.' But after the 
restoration in England, a practice had obtained in the 
secretary's office of issuing general warrants to arrest 
persons of certain classes or practices, without naming 
any ; authorizing the officers to apprehend all suspected 
persons. Under such general warrant great abuses were 
practiced. The question of the legality of these war- 
rants coming before the king's bench, they were held 
to be void for uncertainty.' But this provision, like 
those going before, is only a limitation upon the civil 
authority of the general government. Whenever martial 
law becomes necessary, these restrictions and limita- 
tions cannot be appealed to. 

5 587. No person shall be held to answer for a capital 
or otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in the 
land or naval forces, or in the militia when in actual 
service, in time of war or public danger. Nor shall any 
person be subject for the same offense to be twice put in 
jeopardy of life or limb ; nor shall be compelled in any 
criminal caselbto be a witness against himself, nor be 
deprived of life, liberty, or property, without due process 

1 3 Cranch 447 1 Leading Crim. cases p. 181. 9 Georgia 73. 
2 3 Burr, li43; 's Bl. Corn., 291, note to dame; 4 Cranch, 47. 



396 GOVERNMENT. 

of law ; nor shall private property be taken for public use 
without just c~rupensation,~ and in a11 criminal prosecu- 
tions the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the state and district 
wherein the crime shall have been committed, which 
district shall have been previously ascertained by law; 
aud to be informed of the nature and cause of the accu- 
sation ; to be confronted with the witnesses against him ; 
to have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of co~xnsel for 
his defense. The object of these amendments is to 
secure to every citizen or inhabitant of the nation, who 
may chance to be accused of a crime against the peace 
and dignity thereof, an honest and fair opportunity to 
vindicate himself before the tribunals of his country. 
First, he shall not be required to make any answer to a 
criminal accusation, nn ti1 that has been forrnally reduced 
to writing and attested by responsibleo~cial parties, hav- 
ing legal-authority to investigate the facts and frame the 
accusation. Second, having once been legally tried for 
an offense, he shall not be tried a p i n  for the same 
offense, and thus be twice put in jeopardy therefor. 
Third, he shall not be required to be a, witness against 
himself in any criminal trial. Ponrth, he shall be 
entitled to a speedy and public trial, before a jury of the 
district or state in which the crime is alleged to 
have been committed, which district must have been 
ascertained and determined by law before the commis- 
sion of such crime. He may demand to be informed of 
the nature and cause of the accusation, and to be con- 
fronted on trial with the witnesses against him ; and to 
demand and have the compulsory process of the court 
to obtain his witnesses, a d  the assistance of counsel to 
aid him in his defense. These rights being secured 
to the accused, there is little danger of an oppressive 
trial, or an unjust conviction. 

$j 588. The state and national constitutions by which 
the general and state governments were instituted and 
empowered to act, were instruments or powers executed 
by the people, to these respective corporations. All 
governmental authority proceeded directly or indirectly 
from the nation, in which alone sovereignty inheres. 
The constitution of the general government enumerated 
the subjects of general jurisdiction, over which that 
government was to preside, and in respect to which, it 

1 6th Amendment. 
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alone had authority to Administer. The constitution 
likewise, by prohibitions and restrictions, guarded 
against the exercise of certain powers by the states. 
Then, lest there should be any misunderstanding as to 
the source and limitation of governmental authority 
in the general and state governments, it is provided by 
the tenth amendment, that " the powers not delegated 
to the United States by the constitution, nor prohibited 
by it to the states, are reserved to the states respect- 
ively, or to the people." The object of this clause is to 
make the definition and distribution of political powers 
under the administration of the two classes of govern- 
ment more distinct and certain. Power to administer 
in respect to a certain class of subjects, had been given 
to the general government ; and it was desirable that 
the remaining governmental powers should be intrusted 
to state admiuistration for local and domestic purposes. 
Therefore, having defined the subjects of general 
administration, and having given to the general gov- 
ernment full powers in respect thereto, it would have 
accomplished the purpose had in view, to have said, all 
remaining governmental powers shall be exercised by 
the states respectively, had it not been, that the exer- 
cise of certain powers had been prohibited to the states ; 
and besides it was not certain, that in the enumeration 
of subjects committed to the general administration, 
every subject essential to the prosperity, security, and 
welfare of the nation, had been included. If there 
were any such subjects or powers, they were not to be 
considered as being intrusted to state administration, 
but were reserved to the people themselves. This reser- 
vation to the people shows, that in the estimation of 
those who framed and adopted this constitution, the 
ultimate source of the authority by which the general 
government was instituted, was in the people, and not 
in the states as political corporations. 

5 589. The last amendmerit made to the constitution 
of the United States is in these words : Neither slavery 
nor involuntary servitude except as a punishment for 
crime whereof the party shall have been duly convicted, 
shall exist within the United States, or any place 
subject to their jurisdiction. Congress shall have power 
to enforce this article by appropriate legislation.' 
Under this amendment, congress has full power to / 
provide for such political administration in the several 
113 U. 8. Statutes at Large, p. 667. 
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states as to secure freedom to every citizen or inhabitant 
thereof. This provision of the constitution, together 
with section four of article four, gives to the general 
government full power to supervise state legislation 
upon the subject of the political franchise of its citizens 
or inhabitants, whenever, in t'heir judgment, it becomes 
necessary to carry into effect these guarantees. If a 
republican form of government, or freedom from 
slavery or involmtary servitude cannot be secured in 
m y  state without giving to the people the elective 
franchise, it cannot be doubted that congress has full 
power to do so. 
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NO. 1. 
The first step taken by the American Colonies toward 

establishing their nationality, was by the appointment of dele- 
gates to meet inconvention and take into consideration their 
actual situation ; and the differences subsisting between them 
and Great Britain. This convention met in Carpenter's Hall, 
in the city of Philadelphia, on the 5th of September, 1114. On 
that occasion delegates attended from New Hampshire, Massa- 
chusetts Bay, Rhode Island and Providence Plantations, Con- 
necticut, from the city and county of New York, and other 
counties in the province of New York, New Jersey, Pennsylva- 
nia, New Castle, Kent and Sussex, on Delaware, Maryland, Vir- 
ginia, and South Carolina. Peyton Randolph was unanimously 
chosen president of the congress, and Charles Thomson was 
unanimously chosen secretary. On the 14th of September, dele- 
gates from North Carolina appeared and took their seats, in the 
congress. This congress continued in session until the 26th of 
October, when, having first passed a resolution (Oct. 22) recom- 
mending delegates to meet again at  Philadelphia on the loth of 
May, 1'175, it was dissolved. On the 22d of October, Peyton Ran- 
dolph being unable to attend, on account of indisposition, Henry 
Middleton was chosen to supply his place as president of the 
congress. 

On the loth of May, 1115, according to the recommendation 
of the preceding congretis, the delegates from the same several 
colonies, with the exception of Rhode Island, assembled at  the 
State House in Philadelphia, when Peyton Randolph was, a 
second time, unanimously elected president, and Charles Thom- 
son was unanimously chosen secretary, of said second congress. 
On the 24th of May, Peyton Randolph being under the neces- 
sity of returning home, the chair became vacant; and John 
Hancock was manimously elected president, in his place. 
On the 14th of June it was resolved to raise several companies 
of riflemen, by enlistment, for one year, to serve in the American 
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Continental Army ; it established the pay of the officers and pri- 
vates: and appointed a committee to prepare rules and regula- 
tions for the government of the army. On the 15th of June, it 
was-resolved that a general should be appointed to command 
all the continental forces, raised or to be raised, for the defense 
of American liberty; and George Washington was unanimousIy 
elected and commissioned as such general. 

NO. 2. 

COMMISSION OF  GEORGE WASHINGTON AS COM- 
MANDER-IN-CHIEF O F  THE ABMY O F  THE UNITED 
COLONIES. 

" In Congress. The delegates of the United Colonies of New 
Hampshire, Massachusetts Bay, Rhode Island, Connecticut, New 
Pork, New Jersey, Pennsylvania, New Castle, Kent and Sussex, 
on Delaware, Maryland, Virginia, North Carolina and South 
Carolina, -To George Washington, Esquire : We, reposing 
especial trust and confidence in your patriotism, conduct and 
fidelity, do, by these presents, constitute and appoint you to be 
general and commander-in-chief of the army of the United Colo- 
nies, and of all the forces raised, or to be raised by them, and 
of all others who shall volnntarily offer their service, and join 
the said army for the defense of the American liberty, and for 
repelling every hostile invasion thereof; and you are hereby 
vested with full power and authority to act as you shall think 
for the good and welfare of the service. And we do hereby 
strictly charge and require all officers and soldiers under your 
command to be obedient to your orders, and diligent in the 
exercise of their several duties. And we do also enjoin and 
require you to be careful in executing the great trust reposed 
in you, by causing strict discipline and order to be observed in 
the army, and that the soldiers are duly exercised, and provided 
with all convenient necessaries. And you are to regulate your 
conduct, in every respect, by the rules and discipline of war 
(as herewith given you), and punctually to observe and follow 
such orders and directions, from time to time, as you shall re- 
ceive from this or a future Congress of the said United Colonies, 
or a committee of Congress, for that purpose appointed. This 
commission to continue in force until revoked by this or a future 
Congress. By order of the Congress. John Hancock, Presi- 
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dent. Dated Philadelphia, June 19, 1'1'15. Attested, Charles 
Thomson, Xecretavy." 

On the 1st of August, Congress adjourned to the 5th of Sep- 
tember, 1775. Congress again convened agreeably to their 
adjournment, but did not form a quorum for business until the 
13th inst., when delegates from Georgia appeared, produced 
their credentials and took their seats in Congress. On the 25th 
of November, Congress passed resolutions directing seizures and 
capture, under commissions obtained from them, together with 
condenination of British vessels employed in a hostile manner 
against the colonies, and pointed out the mode of trial and con- 
demnation, and the apportionment of prizes. On the 28th of 
November, Congress adopted rules for the regulation of the 
Navy of the United Colonies. On the 2d of December an ex- 
change of prisoners was declared proper. Thus Congress con- 
tinued step by step organizing a force to repel the assaults of 
the British government upon the liberties of the colonies, until, 
on the 4th of July, 1'176, they adopted and promulgated to the 
world the Declaration of Independence." 

NO. 3. 
liz Congress, &dy 4, 1'1'16. 

THE UNANIMOUS DECLARATION O F  THE THIRTEEN 
UNITED STATES O F  AMERICA. 

WHEN, in the course of human events, it becomes necessary 
for one people to dissolve the political bands which have con- 
nected them with another, and to assume, among the powers of 
the earth, the separate and equal station to which the laws of 
nature and of nature's God entitle them, a decent respect to the 
opinions of mankind requires that they should declare the causes 
which impel them to the separation. 

W e  hold these truths to be self evident-that all men are 
created equal ; that they are endowed by their Creator with cer- 
tain unalienable rights ; that among these are life, liberty and the 
pursuit of happiness ; that to secure these rights, governments 
are instituted among men, deriving their just powers from the 
consent of the governed ; that, whenever any form of govern- 
ment becomes destructive of these ends, it is the right of the 
people to alter or to abolish it, and to institute a new govern- 

*See the writings of Thomas Jefferson, Vol. 1, p. 10, as to the proceedings of 
Congress from June 7,1778, to July 4. See 1 Elliott's Debates, by Lippincott & 
Co., p. 56. 51 
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ment, laying its foundation on such principles, and organ- 
izing its powers in such form, as to  them shall seem most 
likely to effect their safety and happiness. 

Prudence, indeed, will dictate that governments long estab- 
lished should not be changed for light and transient causes ; and 
accordingly, all experience hath shown that mankind are more 
disposed to suffer while evils are sufferable, than to right them- 
selves by abolishing the forms to  which they are accustomed. 
But when a long train of abuses and usurpations, pursuing 
invariably the same object, evinces a design to reduce them 
under absolute despotism, it is their right, it is their duty, to  
throw off such government, and to provide new guards for their 
future security. Such has been the patient sufferance of these 
colonies; and such is now the necessity which constrains them 
to  alter their former systems of government. The history of 
the present king of Great Britain is a history of repeated inju- 
ries and usurpations, all having in direct object the establish- 
ment of an absolute tyranny over these states. To prove this, 
let facts be submitted to  a candid world. I l e  has refused his 
assent to laws the most wholesome and necessary for the public 
good. He has forbidden his governors to pass laws of immedi- 
ate and pressing importance, unless suspended in their operation 
till his assent should be obtained ; and when so suspended, he 
has utterly neglected t o  attend to them. 

He has refused to pass other laws, for the accommodation of 
large districts of people, nnless those people would relinquish 
the right of representation in the legislature - a right inesti- 
mable to them, and formidable to tyrants only. 

He has called togetheq legislative bodies at  places nnusual, 
uncomfortable and distant from the repository of their public 
records, for the sole purpose fatiguing them into compliance 
with his measures. 

He has dissolved representative houses repeatedly, for oppo- 
sing, with manly firmness, his invasions on the rights of the 
people. 

He has refused, for a long time after such disso ntions, to 
cause others to  be elected ; whereby the legislative powers, 
incapable of annihilation, have returned to the people at large, 
for their exercise, the state remaining in the mean time, exposed 
to  all the dangers of invasion from without, and convulsions 
within. 
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He has endeavofed to prevent the population of these states, 
for that purpose obstructing the laws for naturalization of 
foreigners ; refusing to pass others to encourage their migration 
hither, and raising the conditions of new appropriations of 
lands. 

He has obstructed the administration of justice, by refusing 
his assent to laws for establishing judiciary powers. 

He has made judges dependent on his will alone for the ten- 
ure of their offices, and the amount and payment of their 
salaries. 

He has erected a multitude of new offices, and sent hither 
swarms of officers, to harass our people, and eat out their sub- 
stance. He has kept among us, in times of peace, standing 
armies, without the consent of our legislatures. 

He has affected to render the military independent of, and 
superior to, the civil power. 

He has combined with others to subject us to a jurisdiction 
foreign to our constitution and unacknowledged by our laws ; 
giving his assent to their acts of pretended legislation. 

For quartering large bodies of artned troops among us :-For 
protecting them, by a mock trial, from punishment fbr any mur- 
ders which they should commit on the inhabitants of these 
states : -For cutting off our trade with all parts of the wwld: 
For imposing taxes on us without our consent :- For depriving 
us, in many cases, of the benefits of trial by jury :-For trans- 
porting us beyond seas to be tried for pretended offenses :- For 
abolishing the free system of English laws in a neighboring 
province, establishing therein an arbitrary government, and 
enlarging its boundaries, so as to rendei it at  once an example 
and fit instrument for introducing the same absolute rule into 
these colonies : -For taking away our charters, abolishing our 
most valuable laws, and altering, fundamentally, the forms of 
our governments : - For suspending our own legislatures, and 
declaring themselves invested with power to legislate for us in 
all cases whatsoever. 

He has abdicated government here, by declaring us out of his 
protection and waging war against us. He has plundered our 
seas, ravaged our coasts, burnt our towns, and destroyed the 
lives of our people. 

He is at  this time transporting large armies of foreign mer- 
cenaries to complete the work of death, desolation and tyrapny 
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already begun, with circumstances of cruelty and perfidity 
scarcely paralleled in the most barbarous ages, and totally 
unworthy the head of a civilized nation. 

He has constrained our fellow-citizens, taken captive on the 
high seas, to bear arms against their country, to become the 
executioners of their friends and brethren, or to fall themselves 
by their hands. 

He has excited domestic insurrections amongst us, and has 
endeavored to bring on the inhabitants of our frontiers the merci- 
less Indian savages, whose known rule of warfare is an undis- 
tinguished destruction of all ages, sexes and conditions. 

In every stage of these oppressions we have petitioned for 
redress in the most humble terms ; our repeated petitions have 
been answered only by repeated injury. A prince, whose 
character is thusmarked by every act which may define a tyrant, 
is unfit to be the ruler of a free people. 

Nor have we been wanting in attentions to our British breth- 
ren. W e  have warned them from time to time, of attempts by 
their legislature to extend an unwarrantable jurisdiction over us. 
W e  have reminded them of the circumstances of our emigra- 
tion and settlement here. W e  have appealed to their native jus- 
tice and magnanimity, and we have conjured them, by the ties of 
our common kindred, to disavow these usurpations, which would 
inevitably interrupt our connections and correspondence. They 
too have been deaf to the voice of justice and consanguinity. 
W e  must, therefore, acquiesce in the necessity which denounces 
our separation, and hold them, as we hold the rest of mankind, 
enemies in war, in peace friends. 

We, therefore, the representatives of the United States of 
America, in General Congress assembled, appealing to the 
Supreme Judge of the world for the rectitude of our intentions, 
do, in the name and by the authority of the good people of these 
colonies, solemnly publish and declare, that these United Colo- 
nies are, and of right ought to be, free and independent states ; 
that they are absolved fiom all allegiance to the British crown, 
and that all political connections between them and the state of 
Great Britain is, and ought to be, totally dissolved ; and that, 
as free and independent states, they have full power to levy 
war, conclude peace, contract alliances, establish commerce, and 
to  do all other acts and things which independent states may of 
right do. And for the support of this declaration, with a firm 
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reliance on the protection of Divine Providence, w e  mutually 
pledge t o  each other our  lives, our  fortunes, a n d  our sacred 
honor. 

NEW HAMPSHIRE. 

Josiah Rartlett, 
William Whipple, 
Matthew Thornton. 

MASSACEUSETTS BAY. 

Samuel Adams, 
John Adams, 
Robert Treat Paine, 
Elbridge Gerry. 

RHODE ISLAND, &a. 

Stephen Hopkins, 
William Ellery. 

CONNECTICUT. 

Roger Sherman, 
Samuel Huntington, 
William Williams, 
Oliver Wolcott. 

NEW YORK. 

William Floyd, 
Philip Livingston, , 

Francis Lewis, 
Lewis Morris. 

JOHN HANCOCK. 

NEW JERSEY. 

Richard Stockton, 
John Witherspoon, 
Francis Hopk~nson, 
John Hart, 
Abraham Clark. 

PENNSYLVANIA. 

Robert Morris, 
Benjamin Rush, 
Benjamin Franklin, 
John Morton, 
George Clymer, 
James Smith, 
George Taylor, 
James Wilson, 
George Ross. 

DELAWARE. 

Cesar Rodney, 
George Read, 
Thomas M'Kean. 

MARYLAND. 

Samuel Chase, 
William Paca. 
Thomas stork, 
C. Carroll, of Carrollton. 

NO. 4. 

VIRGINIA. 

George Wythe, 
Richard Henry Lee, 
Thomas Jefferson, 
Benjamin Harrison, 
Thomas Nelson, Jr., 
Francis Lightfoot Lee, 
Carter Braxton. 

NORTH CAROLINA 

William Hooper, 
Joseph Hewes, 
John Penn. 

SOUTH CAROLINA, 

Edward Rutledge, 
Thomas Zeyward, Jr., 
Thomas Lynch, Jr. 
arthur Mlddleton. 

GEORGIA. 

Button Gwinett, 
Lyman Hall, 
George Walton. 

Whi le  the  declaration of independence was under considera- 
tion Congress took measures for t h e  formation of a political 
union of the  colonies. They  appointed a committee t o  prepare 
a form of Confederation between the  colonies, which consisted 
of one member from each colony. Mr. Bartlet, Mr. S. Adams, 
Mr. Hopkins, Mr. Sherman, Mr. R. R. Livingston, Mr. Dickinson, 
Mr. M'Kean, Mr. Stone, Mr. Nelson, Mr. Hewes, Mr. E. Rutledge 
and Mr. Gwinnett were appointed such committee. This com- 
mittee reported the  draft of Articles of Confederation, which 
was debated and  amended from t ime t o  time, until  on t h e  15th 
of November, 1'7'7'7, the  Artioles were agreed t o  b y  Congress. 
They  were submitted t o  the  legislatures of t h e  several states, to 
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be considered, and if agreed to, they were advised to authorize 
their delegates in Congress to ratify the same. On the 9th day 
of July, 1778, the delegates of the several states having been 
authorized by the legislatures of their respective states to ratify 
the Articles of Confederation, proceeded to do so as follows : 

ARTICLES O F  CONFEDERATION. 

TO ALL TO WHOM THESE PRESENTS SHALL COME, 

We, the undersigned, Delegates of the States afized to our 
names, send greeting : 

WHEREAS the delegates of the United States of America, in 
Congress assembled, did, on the fifteenth day of November, in 
the year of our Lord one thousand seven hundred and seventy- 
seven, and in the second year of the Independence of America, 
agree to certain Articles of Confederation and Perpetual Union, 
between the states of New Hampshire, Massachusetts Bay, 
Rhode Island and Providence Plantations, Connecticut, New 
York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
North Carolina, South Carolina, and Georgia, in the words 
following, viz. : 

Articles of Co~zfederation and  Perpetual Uzion, between the 
States of New Hampshire, Massachusetts Bay, Rhode Island 
and  Providence Plantations, Connecticut, New York, New 
Jersey, Pennsylvania, Delaware, Maryland, Virginia, North 
Carolina, South Carolina, and Georgia. 

ARTICLE 1. The style of this confederacy shall be, "The 
United States of America." 

ART. 2. Each state retains its sovereignty, freedom, and 
independence, and every power, jurisdiction, and right, which 
is not by this Confederation expressly delegated to the United 
States in Congress assembled. 

ART. 3. The said states hereby severally enter into a firm 
league of friendship with each other for their common defence, 
the security of their liberties, and their mutual and general 
welfare; binding themselves to assist each other against all force 
offered to, or attacks made upon, them, or any of them, on 
account of religion, sovereignty, trade, or any other pretence 
whatever. 

ART. 4. The better to secure and perpetuate mutual friendship 
and intercourse among the people of the different states in this 
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Union, the free inhabitants of each of these states - paupers, 
vagabonds, and fugitives from justice, excepted - shall be enti- 
tled to all privileges and immunities of free citizens in the 
several states; and the people of each state shall have free 
ingress and regress to and from any other state, and shall enjoy 
therein all the privileges of trade and commerce, subject to the 
same duties, impositions,' and restrictions, as the inhabitants 
thereof, respectively, provided that such restrictions shall not 
extend so far as to prevent the removal of property imported 
into any state from any other state, of which the owner is an 
inhabitant ; provided also, that no imposition, duty, or restric- 
tion, shall be laid by any state on the property of the United 
States, or either of them. 

If any person, guilty of, or charged with, treason, felony, or 
other high misdemeanor, in any state, shall flee from justice, 
and be found in any of the United States, he shall, upon demand 
of the governor or executive power of the state from which he 
fled, be delivered up, and removed to the state having jurisdic- 
tion of his offence. 

Full faith and credit shall be given, in each of these states, to 
the records, acts, and judicial proceedings, of the courts and 
magistrates of every other state. 

AXT. 5. For the more convenient management of the general 
interests of the United States, delegates shall be annually 
appointed in such manner as the legislature of each state shall 
direct, to meet in Congress on the first Monday in November, 
in every year, with a power reserved to each state, to recall its 
delegates, or any of them, at  any time within the year, and to 
send others in their stead for the remainder of the year. 

No state shall be represented in Congress by less than two, 
nor by more than seven members; and no person shall be 
capable of being a delegate for more than three years in any 
term of six years; nor shall any person, being a delegate, be 
capable of holding any office under the United States, for which 
he, or another for his benefit, receives any salary, fees, or 
emolument of any kind. 

Each State shall maintain its own delegates in a meeting of 
the states, and while they act as members of the committee 
of the states. 

In determining questions in the United States in Co;gress 
assembled, each state shall have one vote. 
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Freedom of speech and debate in Congress shall not be 
impeached or questioned in any court or place out of Congress; 
and the members of Congress shall be protected in their persons 
from arrests and imprisonments, during the time of their going 
to and from, and attendance on, Congress, except for treason, 
felony, or breach of the peace. 

ART. 6. N O  state, without the consent of the United States 
in Congress assembled, shall send any embassy to, or receive 
any embassy from, or enter into any conference, agreement, 
alliance, or treaty, with any king, prince, or state; nor shall 
any person holding any office of profit or trust under the United 
States, or any of them, accept of any present, emolument, office, 
or title, of any kind whatever, from any king, prince, or foreign 
state; nor shall the United States in Congress assembled, or 
any of them, grant any title of nobility. 

No two or more states shall enter into any treaty, confedera- 
tion, or alliance whatever between them, without the consent 
of the United States in Congress assembled, specifying accu- 
rately the purposes for which the same is to  be entered into, 
and how long it shall continue. 

No  state shall lay any imposts or duties, which may interfere 
with any stipulations in treaties entered into, by the United 
States in Congress assembled, with any king, prince, or state, 
in pursuance of any treaties already proposed by Congress to  
the courts of France and Spain. 

No  vessel of war shall be kept up in time of peace by  any 
state, except such number only as shall be deemed necessary, 
by  the United States in Congress assembled, for the defense of 
such state, or its trade; nor shall any body of forces be kept 
up by  any state, in time of peace, except such number only as, 
in the judgment of the United States in Congress assembled, 
shall be deemed requisite to  garrison the forts necessary for the 
defense of such state ; but every state shall always keep up a 
well-regulated and disciplined militia, sufficiently armed and 
accoutered, and shall provide, and hare constantly ready for use, 
in public stores, a due number of field-pieces and tents, and a 
proper quantity of arms, ammunition, and camp equipage. 

N o  state shall engage in any war without the consent of the 
United States in Congress assembled, unless snch state be actu- 
ally ipvaded by  enemies, or shall have received certain adviae 
of a resolution being formed by  some nation of Indians t o  
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invade such state, and the danger is so imminent as not to  admit 
of a delay till the United States in Congress assembled can be 
consulted; nor shall any state grant commissions to  any ships 
or vessels of war, nor letters of marque or reprisal, except i t  be 
after a declaration of war by the United States in Congress 
assembled, and then only against the kingdom or state, and the 
subjects thereof, against which war has been so declared, and 
under such regulations as shall be established by the United 
States in Congress assembled, unless such state be infested by  
pirates; in which case, vessels of war may be fitted out for that  
occasion, and kept so long as the danger shall continue, or until 
the United States in Congress assembled shall determine other- 
wise. 

ART. 7. When land forces are raised by any State for the 
common defense, all officers of or under the rank of colonel 
shall be appointed by  the legislature of each State, respectively, 
by whom such forces shall be raised, or in such manner as such 
State shall direct; and all vacancies shall be filled up by  the 
State which first made the appointment. 

ART. 8. All charges of war, and all other expenses that  shall 
be incurred for the common defense or general warfare, and 
allowed by the United States in Congress assembled, shall be  
defrayed out of a common treasury, which shall be supplied by 
the several States, in proportion t o  the value of all land, within 
each state, granted to  or surveyed for any person, as such land, 
and the buildings and improvements thereon, shall be estima- 
ted, according to such mode as the United States in Congress 
assembled shall, from time to time, direct and appoint. 

The taxes for paying that proportion shall be laid and levied 
by the authority nnd direction of the legislatures of the several 
States, within the time agreed upon by the United States in 
Congress assembled. 

ART. 9. The United States in Congress assembled shall have 
the sole and exclusive right and pourer of determining on peace 
and war, except in the cases mentioned in the sixth article - of 
sending and receiving arnbas'sadors -- entering into treaties and 
alliances; provided that no treaty of commerce shall be made 
whereby the legislative power of the respective states shall be 
restrained from imposing such imposts and duties on foreigners 
as their own people are subjected to, or from prohibiting the 
exportation or importation of any species of goods or commodi- 

5 2  
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ties whatsoever - of establishing rules for deciding, in all 
cases, what captures, on land or water, shall be legal, and in 
what manner prizes taken by land or naval forces in the service 
of the United States shall be divided or appropriated - of 
granting letters of marque and reprisal in times of peace - 
appointing courts for the trial of piracies and felonies commit- 
ted on the high seas, and establishing courts for receiving and 
determining finally appeals in all cases of capture ; provided 
that  no member of Congress shall be appointed a judge of any 
of the said courts. 

The  United States in Congress assembled shall also be the 
last resort on appeal in all disputes and differences now subsist- 
ing, or that hereafter may arise, between two or more states, 
concerning boundary, jurisdiction, or any other cause whatever ; 
which authority shall always be exercised in the manner follow- 
ing : Whenever the legislative or executive authority, or lawful 
agent, of any state in controversy with another, shall present a 
petition to  Congress, stating the matter in question, and pray- 
ing for a hearing, notice thereof shall be given by order of 
Congress to the legislative or executive authority of the other 
state in controversy, a r d  a day assigned for the appearance of 
the parties, by  their lawful agents, who shall then be directed 
to  appoint, by joint consent, commissioners or judges to  consti- 
tute a court for hearing and determining the matter in 
question ; but if they cannot agree, Congress shall name three 
persons out of each of the United States, and from the list of 
such persons each party shall alternately strike out one, the 
petitioners beginning, until the number shall be reduced to thir- 
teen; and from that number not less than seven nor more than 
nine names, as Congress shall direct, shall, in the presence of 
Congress, be drawn out by lo t ;  and the persons whose names 
shall be so drawn, or any five of them, shall be commissioners 
or judges, to  hear and finally determine the controversy, so 
always as a major part of the judges, who shall hear the cause, 
shall agree in the determination; and if either party shall 
neglect, t o  attend a t  the day appointed, without showing 
reasons which Congress shall judge sufficient, or being present, 
shall refuse to  strike, the Congress shall proceed to  nominate 
three persons out of each state, and the Secretary of Congress 
shall strike in behalf of such party absent or refusing ; and the 
judgment and sentence of the court, to  be appointed in the 
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manner before prescribed, shall be final and conclusive ; and if 
any of the parties shall refuse to  submit to the authority of such 
court, or to appear or defend their claim or cause, the court shall 
nevertheless proceed to  pronounce sentence or judgment, which 
shall, in like manner, be final and decisive, the judgment 
or sentence, and other proceedings, being in either case trans- 
mitted to Congress, and lodged among the acts of Congress for 
the security of the parties concerned; provided that  every 
commissioner, before he sits in judgment, shall take an oath, t o  
be administered by  one of the judges of the subreme or super- 
ior court of the state, where the cause shall be tried, 'czoell and 
truly to hear a n d  determine the mattel. i n  question, according 
to the best of his judgmewt, without favor, ufection, or hope of 
reward; " provided, also, that no state shall be deprived of terri- 
tory for the benefit of the United States. 

All controversies concerning the private right of soil, claimed 
under different grants of two or  more states, whose jurisdic- 
tion, as they may respect such lands, and the states which 
passed such grants, are adjusted, the said grants, or either of 
them, being a t  the same time claimed to have originated ante- 
cedent to  such settlement of jurisdiction, shall, on the petition 
of either party to the Congress of the United States, be finally 
determined, as near as may be, in the same manner, as is before 
prescribed for deciding disputes respecting territorial jurisdic- 
tion between different states. 

The United States in Congress aesembled shall also have the 
sole and exclusive right and power of regulating the alloy and 
value of coin struck by  their own authority, or by that  of the 
respective states ; fixing the standard of weights and measures 
throughout the United States ; regulating the trade and mana- 
ging all affairs with the Indians not memloers of any of the 
states, provided that  the legislative right of any state within 
its own limits be not infringed or violated ; establishing and 
regulating post-offices from one state to  another throughout 
all the United States, and exacting such postage on the papers 
passing through the same as may be requisite to  defray the  
expenses of the said office; appointing all officers of the land 
forces in the 'service of the United States, excepting regimental 
officers; appointing all the officers of the naval forces, and 
commissioning all officers whatever in the service of the United 
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States ; making rules for the government and regulation of the 
said land and naval forces, and direcling their operations. 

The United States in Congress assembled, shall have authority 
to  appoint a committee to  sit in the recess of Congress, to be 
denominated "a committee of the states," and to consist of one 
delegate from each state ; and to  appoint such other committees 
and civil officers as may be necessary for managing the general 
affairs of the United States under their direction - to  appoint 
one of their number to  preside, provided that no person be 
allowed to  serve in the office of president more than one year 
in any term of three years - to  ascertain the necessary sums of 
money to  be raised for the service of the United States, and to  
appropriate and apply the same for defraying the public expenses 
-to borrow money or emit bills on the credit of the United 
States, transmitting, every half year, to  the respective states, an 
account of the sums of money so borrowed or emitted- to build 
and equip a navy -- to  agree upon the number of land forces, 
and to make requisitions froln each state for its quota, in pro- 
portion to  the number of white inhabitants in such statc ; which 
requisitions shall be binding; and thereupon the legislature of 
each state shall appoint the regimental officers, raise the men, 
and clothe, arm, and equip them in a soldier-like manner, a t  the 
expense of the United States; and the officers and men so clothed, 
armed, and equipped, shall march to  the place appointed, and 
within the time agreed on by  the United States in Congress 
assembled ; but if the United States in Congress assembled shall, 
on consideration of circumstances, judge proper that any state 
should not raise men, or should raise a smaller number than its 
quota, and that any other state should raise a greater number 
of men than the quota thereof, such extra number shall be raised, 
officered, clothed, armed and equipped, in the same manner as 
the quota of such state, unless the legislature of such state shall 
judge that such extra number cannot be safely spared out of 
the same ; in which case they shall raise, officer, clothe, arm and 
equip, as many of such extra number as they judge can be safely 
spared. And the officers and men so clothed, armed and equip- 
ped, shall march to  the place appointed, and within the time 
agreed on by the United States in Congress assembled. 

The United States in Congress assembled, shall never engage 
in a war ;  nor grant letters of marque and reprisal in time of 
peace ; nor enter into any treaties or alliances ; nor coin money ; 
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nor regulate the value thereof; nor ascertain the sums and 
expenses necessary for the defense and welfare of the United 
Stater, or any of them ; nor emit bills; nor borrow money on 
the credit of the United States; nor appropriate money; nor 
agree upon the number of vessels of war to be built or purchased, 
or the number of land or sea forces to be raised ; nor appoint a 
commander-in-chief of the army or navy,-unless nine states 
assent to the same ; nor shall a question on any other point, 
except for adjourning from day to day, be determined, unless by 
the votes of a majority of the United States in Congress 
aseembled. 

The Congress of the United States shall have power to adjourn 
to any time within the year, and to any place within the United 
shall be appointed by the states within which their offices are 
States, so that no period of the adjournment shall be for a longer 
duration than the space of six months; and shall publish the 
journal of their proceedings monthly, except such parts thereof, 
relating to treaties, alliances, or military operations, as in their 
judgment requires secrecy; and the yeas and nays of the dele- 
gates of each state on any question shall be entered on the 
journal when it is desired by any delegate ; and the delegates 
of a state, or any of them, at  his or their request, shall be 
furnished with a transcript of the said journal, except such 
parts as are above excepted, to lay before the legislatures of the 
several states. 

ART. 10. The committee of the states, or any nine of them, 
shall be authorized to execute, in the recess of Congress, such 
of the powers of Congress as the United States in Congress 
assembled, by the consent of nine states, shall, fiom time to 
time, think expedient to vest them with; provided that no 
power be delegated to the said committee, for the exercise of 
which, by the Articles of Confederation, the voice of nine states 
in the Congress of the United States assembled is requisite. 

ART. 11. Canada, acceding to this Confederation, and joining 
in the measures of the United States, shall be admitted into, 
and entitled to, all the advantages of this union ; but no other 
colony shall be admitted into the same, unless such admission 
be agreed to by nine states. 

ART. 12. A11 bills of credit emitted, moneys borrowed, and 
debts contracted, by or under the authority of Congress, before 
the assembling of the United States in pursuance of the present 
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Confederation, shall be deemed and considered as a charge 
against the United States, for payment and satisfaction whereof 
the said United States, and the public faith, are hereby solemnly 
pledged. 

ART. 13. Every state shall abide by the determination of the 
United States in Congress~assembled, on all questions which, by 
this Confederation, are submitted to them. And the articles 
of this Confederation shall be inviolably observed by every 
state, and the union shall be perpetual; nor shall any altera- 
tion, at any time hereafter, be made in any of them, unless 
such alteration be agreed to in a Congress of the United 
States, and be afterwards confirmed by the legislature of every 
state. 

RATIFICATION. 

And whereas it has pleased the Great Governor of the world 
to incline the hearts of the legislatures we respectfully represent 
in Congress, to approve of and to authorize us to ratify the said 
Articles of Confederation and Perpetual Union : &'now ye, 
That we, the undersigned delegates, by virtue of the power and 
authority to us given for that purpose, do, by these presents, in 
the name and in behalf of our respective constitnents, fully and 
entirely ratify and confirm each and every of the said Articles of 
Confederation and Perpetual Union, and all and singular the 
matters and things therein contained; and we do further * 

solenlnly plight and engage the faith of our respective constit- 
uents, that they shall abide by the determinations of the 
United States in Congress assembled, on all questions which, by 
the said Confederation, are submitted to them; 'and that the 
articles thereof shall be inviolably observed by the states we 
respectively represent; and that the union shall be perpetual. 

In witness whereof, we have hereunto set our hands, in Congress. Done 
at Philadelphia, in the state of Pennsylvania, the ninth day of July, in 
t.he year of our Lord one thousand seven hundred and seventy-eight, 
and in the third year of the Independence of America. 

On the part and behalf of the state of New Hampshire. 

Josiah Bartlett, John Wentworth, Sun., Aug. 8, 1778. 

On the part and behalf of the state of Massachusetts Bay. 

John Hancock, Francis Dana, 
Samuel Adams, James Lovell, 
Elbridge Gerry, Samuel Holten. 
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On the pavt and behalf of the state of Rhode Island and Providence 
Plantations. 

William Ellery, John Collins. 
Henry Marchant, 

On the part and behalf of the state of Connecticut. 
Roger Sherman, Titus Homer, 
Samuel Huntington, Andrew Adams. 
Oliver Wolcott, 

On the part and behn2f of the state of New York. 
Jas. Duane, Wm. Duer, 
Pr& Lewis, Gouv. Morris. 

On the part amd behay of tAe state of New Jwsey. 
Jno. Witherspoon, Nath. Scudder, Nov. 26, 1778. . 

On the part and behalf of the state of Pennsylvania. 
Robert Morris, William Olingan, 
Daniel Roberdeau Joseph Reed, 22d July, 1778. 
Jon& Bayard smith, 

On the part and behalf of the state of Debware. 
Thos. M'Kean, Feb. 13, '79, Nicholas Van Dyke. 
John Dickinson, May 5, '79, 

On the part and behav of the state of Maryland. 
John Hanson, March 1, '81, Daniel Carroll, do. 

On the part and behalf of the state of Erginia. 
Richard Henry Lee, Jno. Harvie! 
John Bauister, Francis Lightfoot Lee. 
Thomas Adams, 

On the part and behalf of the state of North Carolina. 
John Penn, July 21, '78, Corns. Harnett,. 
Jno. Williams, , 

On the part and behalf of t7~e state of Xouth Carolina. 
Henry Laurens, Richard Hutson, 
William Henry Drayton, Thos. Heyward, Jun. 
Jno. Mathews, 

On the part and behalf of the state of Georgia. 
Jno. Walton, July 24, '78, Edw'd Langworthy. 
Edw'd Telfair, 

After the  termination of t h e  w a r  t h e  defects i n  the  Articles 
of Confederation became apparent. T h e  Congress provided for, 
had  not been invested with sufficient powers t o  enable it t o  pro- 
vide for the  exigencies of national existence. It could 
recommend, b u t  it h a d  no power t o  require compliance with i t s  
recommendations. It could not even raise a dollar for national pur- 
poses. I t s  attention was necessarily turned immediately t o  t h e  
subject of providing a revenue as  a means of preserving t h e  

national faith a n d  credit. But it was continually baffled i n  its 
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efforts, by the jealousies and antagonisms existing among the 
several states. On the 18th of April, 1'783, Congress, by nine 
States, adopted the following recommendations to be submitted 
to the several states : 

NO. 5. 
Resolved, That it be recommended to the several states, as 

indispensably necessary to the restoration of public credit, and 
to the punctual and honorable discharge of the public debts, to 
invest the United States in Congress assembled with a power 
to levy, for the use of the United States, the following duties 
upon goods imported into the said states from any foreign port, 
island, or plantation : 

Upon all rum of Jamaica proof', per gallon, 4-90th~ of a dollar. 
Upon all other spirituous liquors,. ........ 3-90th~ do. 
Upon Maderia wine,. ................... 12-90th~ do. 
Upon all other wines,. ................... 6-90th~ d.0. 
Upon common Bohea tea, per lb.,. ........ 6-90th~ do. 
Upon all other teas,. .................... 24-90th~ do. 
Upon pepper, per Ib.,. ................... 3-90th~ do. 
Upon brown sugar, per lb.,. .............. 4-90th do. 
Upon loaf suga'r,. ...................... ~ 0 t h ~  do. 
Upon all other sugars,. .................. 1-90th do. 
Upon molasses, per gallon,. ............... 1-90th do. 

............ Upon cocoa and coffee, per lb., 1-90th do. 
Upon all other goods, a duty of five per cent. a d  valorem, at 

the time and place of importation. 

Provided, That none of the said duties shall be applied to any 
other purpose than the discharge of the interest or principal of 
the debts contracted, on the faith of the United States, for sup- 
porting the war, agreeably to the resolution of the 16th day of 
December last, nor be continued for a longer term than twenty- 
five years; and provided, that the collectors of the said duties 
shall be appointed by the states within which their offices are 
to be respectively exercised; but when so appointed, shall be 
amenable to, and removable by, the Unite? States in Congress 
assembled, alone; and in case any state shall not make such 
appointment within one month after notice' given for that 
purpose, the appointment may be made by the United States in 
Congress assembled. 
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That it be further recommended to the several states to estab- 
lish, for a term limited to twenty-five years, and to appropriate 
to the discharge of the interest and principal of the debts con- 
tracted on the faith of the United States for supporting the 

' war, substantial and effectual revenues, of such nature as they 
may judge most convenient, for supplying their respective 
proportions of one million five hundred thousand dollars, 
annually, exclusive of the afore-mentioned duties, which pro- 
portion shall be fixed and equalized from time to time, according 
to the rule which is, or may be, prescribed by the Articles of 
Confederation; and in case the revenues established by any 
state shall at any time yield a sum exceeding its actual propor- 
tion, the excess shall be refunded to it ; and in case the revenues 
of any state shall be found to be deficient, the immediate defi- 
ciency shall be made up by such state with as little delay as 
possible, and a future deficiency guarded against by an enlarge- 
ment of the revenues established ; Provided, that, until the rule 
of the Confederation can be carried into practice, the propor- 
tions of the said one million five hundred thousand dollars shall 
be as follows, viz : 

New Hampshire, ....... 52,708 
Massachusetts,. ........ 224,427 
Rhode Island,. ........ 32,318 
Connecticut,. .......... 132,091 
New York, ........... 128,243 
New Jersey, .......... 83,358 
Pennsylvania, ......... 205,189 

Delaware, ............. 22,443 
Maryland, ............. 141,517 
Virginia, .............. 256,487 
North Carolina,. ....... 109,006 
South Carolina,. ........ 96,183 
Georgia, .............. 16,030 

The said last-mentioned revenues to be collected by persons 
appointed as aforesaid, but to be carried to  the separate credit 
of the states within which they shall be collected. 

That an annual account of the proceeds and application of all 
the afore-mentioned revenues shall be made out and transmitted 
to the several states, distinguishing the proceeds of each of the 
specified articles, and the amount of the whole revenue received 
from each state, together with the allowances made to the 
several officers employed in the collection of the said revenues. 

That none of the preceding resolutions shall take effect until 
all of them shall be acceded to by every state; after which 
unanimous accession, however, they shall be considered as form- 
ing a mutual compact, among all the states, and shall be 
irrevocable by any one of them, without the concurrence of the 
whole, or a majority of the United States in Congress assembled. 

53 
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That, as a further means, as well of hastening the extinguish- 
ment of the debts, as of establishing the harmony of the United 
States, it be recommended to the states which have passed no 
acts towards complying with the resolutions of Congress of 
the 6th of September, and l0th'of October, 1780, relative to the 
cession of territorial claims, to make the liberal cessions therein 
recommended, and to the states which may have passed acts 
complying with the said resolutions in part only, to revise and 
complete such compliance. 

That, as a more convenient and certain rule of ascertaining 
the proportions to be supplied by the states respectively to the 
common treasury, the following alteration in the Articles of 
Confederation and perpetual Union between these states, be, 
and the same is hereby agreed to in Congress ; and the several 
states are advised to authorize their respective delegates to sub- 
scribe and ratify the same, as part of the said instrument of 
union, in the words following, to wit: 

So much of the 8th of the Articles of Confederation and Per- 
petual Union, between the thirteen states of America, as is 
contained in the words following, to wit, " A11 charges of war, 
and all other expenses that shall be incurred for the common 
defense or general welfare, and allowed by the United States in 
Congress assembled, shall be defrayed out of a common treasury, 
which shall be supplied by the several states, in proportion to the 
value of all land within each state, granted to or surveyed for 
any person, as such land, and the buildings and improvements 
thereon shall be estimated, according to such mode as the United 
States in Congress assembled shall from time to time direct and 
appoint," is hereby revoked and made void ; and in place thereof, 
it is declared and concluded, the same having been agreed to 
in a Congress of the United States, that all charges of war, and 
all other expenses, that have been, or shall be, incurred for the 
common defense or general welfare, and allowed by the United 
States in Congress assembled, except so far as shall be other- 
wise provided for, shall be defrayed out of a common treasury, 
which shall be supplied by the several states in proportion to 
the whole number of white and other free citizens and inhabit- 
ants, of every age, sex and condition, including those bound to 
servitude for a term of years, and three-fifths of all other persons 
not comprehended in the foregoing description, except Indians 
not paying taxes, in each state ; which number shall be trienni- 



ally taken and transmitted to the United States in Congress 
assembled, in such mode as they shall direct and appoint. 

April 26, 1783.- The committee, consisting of Mr. Madison, 
Mr. Ellsworth and Mr. Hamilton, appointed to prepare an 
address to the states, to accompany the act of the 18th of this 
month, reported a draft, which being read and amended, was 
agreed to, as follows : 

NO. 6. 
ADDRESS TO THE STATES, BY THE UNITED STATES 

I N  CONGRESS ASSEMBLED. 

To accompany the Act of Apm'l18, 1783. 

The prospect which has for some time existed, and which is 
now happily realized, of a successful termination of the war, 
together with the critical exigencies of public affairs, has made 
it the duty of Congress to review and provide for the debts 
which the war has left upon the United States, and to look for- 
ward to the means of obviating dangers which may interrupt 
the harmony and tranquillity of the confederacy. The result of 
their mature and solenln deliberations, on these great objects, is 
contained in their several recommendations of the leth inst., 
herewith transmitted. Although these recommendations speak 
themselves the principles on which they are founded, as well as 
the ends which they propose, it will pot be improper to enter 
into a few explanations and remarks, in order to place in a 
stronger view the necessity of complying with them. 

The first measure recommended is, effectual provision for the 
debts of the United States. The amount of these debts, as far 
as they can now be ascertained, is 42,000,375 dollars. To dis- 
charge the principal of this aggregate debt at  once, or in any short 
period, is evidently not within the compass of our resources; 
and, even if it could be accomplished, the ease of the 
community would require that the debt itself should be left to 
a course of gradual extinguishment, and certain funds be provi- 
ded for paying, in the mean time, the annual interest. The 
amount of the annual interest is computed to be 2,415,956 
dollars. Funds, therefore, which will certainly and punctually 
produce this annual sum, at least, must be provided. 

OBSERVATIONS ON REVENUE. 
In devising these funds, Congress did not overlook the mode 

of supplying the common treasury, provided by the Articles of 
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Confederation ; but, after the most respectful consideration of 
that mode, they were constrained to regard it as inadequate, 
and inapplicable to the form into which the public debt must be 
thrown. The delays and uncertainties incident to a revenue to 
be established and collected, from time to time, by thirteen 
independent authorities, is, at  first view, irreconcilable with the 
punctuality essential in the discharge of the interest of a national 
debt. Our own experience, after making every allowance for 
transient impediments, has been a sufficient illustration of this 
truth. Some departure, therefore, in the recommendation of 
Congress, from the Federal Constitution, was unavoidable; 
but it will be found to be as small as could be reconciled with 
the object in view, and to be supported, besides, by solid consid- 
erations of interest and sound policy. 

The fund which presented itself on this, as it did on a former 
occasion, was a tax on imports. The reasons which recommen- 
ded this branch of revenue, have heretofore been stated in an 
act, of which a copy, No. 2, is now forwarded, and need not be 
here repeated. I t  will suffice to recapitulate, that taxes on con- 
sumption are always least burdensome, because they are least 
felt, and are borne too by those who are both willing and able 
to pay them ; that, of all taxes on consumption, those on foreign 
commerce are most compatible with the genius and policy of 
free states; that, from the relative positions of some of the more 
commercial states, it will be impossible to bring this essential 
resource into use without a concerted uniformity ; that this uni- 
formity cannot be concerted through any channel so properly 
as through Congress, nor for any purpose so aptly as for paying 
the debts of a revolution, from which an unbounded freedom 
has accrued to commerce. 

In renewing this propoeition to the states, we have not been 
unmindful of the objections which heretofore frustrated the 
unanimous adoption of it. W e  have limited the duration of 
the revenue to the term of twenty-five years ; and we have left 
to the states themselves the appointment of the officers who 
are to collect it. If the strict maxims of national credit alone 
were to be consulted, the revenue ought manifestly to be 
coexistent with the object of it, and the collection placed in 
every respect under that authority which is to dispense the 
former, and is responsible for the latter. These relaxations 
will, we trust, be regarded, on one hand, as the effect of a 
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disposition in Congress to  attend, a t  all times, to the senti- 
ments of those whom they serve, and, on the other hand, as a 
proof of their anxious desire that provision may be made, in 
some way or other, for an honorable and just fulfillment of the 
engagements which they have formed. 

To render this fund as productive as possible, and, a t  the 
same time, to narrow the room for collusions and frauds, i t  has 
been judged an improvement of the plan, to recommend a 
liberal duty on such artioles as are most susceptible of a tax 
according to their quantity, and are of most eqqal and general 
consumption ; leaving all other articles, as heretofore proposed, 
to be taxed according to their value. 

The amount of this fund is computed to be 915,956 dollars. 
Accuracy, in the first essay, on so complex and fluctuating a 
subject, is not to be expected. I t  is presumed to be as near the 
truth as the defect of proper materials would admit. 

The residue of the computed interest is 1,500,000 dollars, and 
is referred to the states to be provided for by such funds as 
they may judge most convenient. Here, again, the strict max- 
ims of public credit gave way to the desire of Congress to  
conform to the sentiments of their constituents. I t  ought not 
to  be omitted, however, with respect to this portion of the 
revenue, that the mode in which i t  is t o  be supplied varies so 
little from that pointed out in the Articles of Confederation, 
and the variations are so conducive to the great object pro- 
posed, that a ready and unqualified compliance on the part of 
the states may be the more justly expected. I n  fixing the 
quotas of this sum, Congress, as may be well imagined, were 
guided by very imperfect lights, and some inequalities may 
consequently have ensued. These, however, can be but tempo- 
rary, and, as far as they may exist at  all, will be redressed by a 
retrospective adjustment, as soon as a constitutional rule can be 
applied. 

The necessity of making the two foregoing provisions one 
indivisible and irrevocable act, is apparent. Without the first 
quality, partial provision only might be made where complete 
provision is essential; nay, as some states might prefer and 
adopt one of the funds only, and the other states the other fund 
only, it might happen that no provision at  all would be mahe: 
without the second, a single state, out of the thirteen, might a t  
any time involve the nation in bankruptcy, the mere practica- 
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bility of which would be a fatal bar to the establishment of 
national credit. Instead of enlarging on these topics, two 
observations are submitted to the justice and wisdom of the 
legislatures. First, the present creditors, or rather the domestic 
part of them, having either made their loans for a period which 
has expired, or having become creditors, in the first instance, 
involuntarily, are entitled, on the clear principles of justice and 
good faith, to demand the principal of their credits, instead of 
accepting the annual interest. It is necessary, therefore, as the 
principal cannot be paid to them on demand, that the interest 
should be so effectually and satisfactorily secured, as to enable 
them, if they incline, to transfer their stock at its full value. 
Secondly, if the funds be so firmly constituted as to inspire a 
thorough and universal confidence, may it not be hoped that 
the capital of the domestic debt, which bears the high interest 
of six per cent, may be canceled by other loans obtained at a 
more moderate interest? The saving by such an operation 
would be a clear one, and might be a considerable one. 

Thus much for the interest of the national debt : for the dis- 
charge of the principal within the term limited, we rely on the 
natural increase of the revenue from commerce, on requisitions 
to be made from time to time for that purpose, as circumstances 
may dictate, and on the prospect of vacant territory. If these 
resources should prove inadequate, it will be necessary, at the 
expiration of twenty-five years, to continue the funds now 
recommended, or to establish such others as may then be found 
more convenient. 

With a view to the resource last mentioned, as well as to 
obviate disagreeable controversies and confusions, Congress 
have included in their present recommendations a renewal of 
those of the 6th day of September, and of the loth day of 
October, 1780. In both these respects, a liberal and final 
accommodation of all interfering claims of vacant territory is 
an object which cannot be pressed with too much solicitude. 

The last object recommended is a constitutional change of the 
rule by which a partition of the common burdens is to be made. 
The expediency, and even necessity, of such a change, has been 
sufficiently enforced by the local injustice and di~contents which 
have proceeded fi-om valuations of the soil in every state where 
the experiment has been made. But how infinitely must these 
evils be increased, on a comparison of such valuations among 
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the states themselves ! On whatever side, indeed, this rule be 
surveyed, the execution of it must be attended with the most 
serious difficulties. If the valuations be referred to the author- 
ities of the several states, a general satisfaction is not to be 
hoped for. If they be executed by officers of the United States 
traversing the country for that purpose, besides the inequalities 
against which this mode 'would be no security, the expense 
would be both enormous and obnoxious. If the mode taken in 
the act of the 17th day of February last, which was deemed, 
on the whole, least objectionable, be adhered to, still the insnffi- 
ciency of the data to the purpose to which they are to  be applied 
must greatly impair, if not utterly destroy, all confidence in the 
accuracy of the result; not to mention that, as far as the result 
can be at  all a just one, it will be indebted, for that advantage, 
to the principle on which the rule proposed to be substituted is 
founded. This rule, although not free from objections, is liable 
to fewer than any other that could be devised. The only mate- 
rial difficulty which attended it in the deliberations of Congress, 
was to fix the proper difference between the labor and industry 
of free inhabitants and of all other inhabitants. The ratio 
ultimately agreed on was the effect of mutual concessions; and 
if it should be supposed not to correspond precisely with the 
fact, no doubt ought to be entertained that am equal spirit of 
accommodation among the several legislatures will prevail 
against little inequalities which may be calculated on one side 
or on the other. But notwithstanding the confidence of 
Congress as to the success of this proposition, it is their duty 
to recollect that the event may ossibly disappoint them, and to 
request that measnres may stil f be pursued for obtaining and 
transmitting the information called for in the act of the 17th of 
February last, which, in such event, will be essential. 

The plan thus communicated and explained by Congress must 
now receive its fate from their constituents. All the objects 
comprised in it are conceived to be of great importance to the 
happiness of this confederated republic -are necessary to render 
the fruits of the revolution a full reward for the blood, the 
toils, the cares, and the calamities which have purchased it. But 
the object, of which the necessity will be peculiarly felt, and 
which it is peculiarly the duty of Congress to inculcate, is the 
provision recommended for the national debt. Although this 
debt is greater than could have been wished, it is still less, on the 
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whole, than could have been expected ; and, when referred to 
the cause in which it has been incurred, and compared with the 
burdens which wars of ambition and of vain glory have entailed 
on other nations, ought to be borne not only with cheerfulness, 
but with pride. But the magnitude of the debt makes no part 
of the question. I t  is sufficient that the debt has been fairly 
contracted, and that justice and good faith demand that it 
should be fully discharged. Congress had an option between 
different modes of discharging it. The same option is the only 
one that can exist with the states. The mode which has, after 
long and elaborate discussion, been preferred, is, we are per- 
suaded, the least objectionable of any that would have been 
equal to the purpose. Under this persuasion, we call upon the 
justice and plighted faith of the several states to give it its 
proper effect, to reflect on the consequences of rejecting it, and 
to remember that Congress will not be answerable for them. 

If other motives than that of justice could be requisite on 
this occasion, no nation could ever feel stronger ; for to whom 
are the debts to be paid ? 

To an, ally, in the first place, who, to the exertion of his arms 
in support of our cause, has added the succors of his treasure ; 
who, to his important loans, has added liberal donations ; and 
whose loans themselves carry the impression of his magnanimity 
and friendship. 

To individuals i n  a foreign country, in the next place, who 
were the first to give so precious a token of their confidence in 
our justice, and of their friendship for our cause, and who are 
members of a republic which was second in espousing our 
rank among nations. 

Another class of creditors is that illustrious and patriotic 
band of fellow-citizens, whose blood and whose bravery have 
defended the liberties of their country ; who have patiently 
borne, among other distresses, the privation of their stipends, 
whilst the distresses of their country disabled it from bestowing 
them; and who, even now, ask for no more than such a portion 
of their dues as will enable them to retire from the field of 
victory and glory into the bosom of peace and private citizen- 
ship, and for such effectual security, for the residue of their 
claims, as their country is now unquestionably able to provide. 

The remaining class of creditors is composed partly of such 
of our fellow-citizens as originally lent to the public the use of 
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their funds, or have since manifested most confidence in their 
country, by receiving transfers fiom the lenders ; and partly of 
those whose property has been either advanced or assumed for 
the public service. To  discriminate the merits of these several 
descriptions of creditors, would be a task equally unnecessary 
and invidious. If  the voice of humanity plead more loudly in 
favor of some than of others, the voice of policy, no less than 
of justice, pleads in favor of all. A wise nation will never 
permit those who relieve the wants of their country, or who 
rely most on its faith, its firmness, and its resources, when 
either of them is distrusted, to  suffer by the event. 

Let it be remembered, finally, that  it  has ever beenthe  pride 
and boast of America, that the rights for which she contended 
were the rights of human nature. B y  the blessings of the 
Author of these rights on the means exerted for their defense, 
they have prevailed against all opposition, and form the basis 
of thirteen independent states. No instance has heretofore 
occurred, nor can any instance be expected hereafter to  occur, 
in which the unadulterated forms of republican government can 
pretend to so fair an opportunity of justifying themselves by 
their fruits. I n  this view, the citizens of the United States are 
responsible for the greatest trust ever confided to  a political 
society. If justice, good faith, honor, gratitude, and all the 
other qualities which ennoble the character of a nation, and 
fulfill the ends of government, be the fruits of our establish- 
ments, the cause of liberty will acquire a dignity and lustre 
which i t  has never yet enjoyed, and an example will be set 
which cannot but have the most favorable influence on the 
rights of mankind. If, on the other side, our governments 
should be unfortunately blotted with the reverse of these 
cardinal and essential virtues, the great cause which we have 
engaged to vindicate will be dishonored and betrayed, the last 
and fairest experiment in favor of the rights of human nature will 
be turned against them, and their patrons and friends exposed 
t o  be insulted and silenced by the votaries of tyranny and 
usurpation. 

B y  order of the United States in Congress assembled. 
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NO. 7. 
On the 30th April, 1'184, Congress agreed to the following 

further recommendations : 
" The trust reposed in Congress renders it their duty to be 

attentive to the conduct of foreign nations, and to prevent or 
restrain, as far as may be, all such proceedings as might prove 
injurious to the United States. The situation of commerce at 
this time claims the attention of the several States, and few 
objects of greater importance can present themselves to their 
notice. The fortune of every citizen is interested in the success 
thereof; for it is the constant source of wealth and incentive to 
industry; and the value of our produce and our land must ever 
rise or fall in proportion to the prosperous or adverse state of 
trade. 

" Already has Great Britain adopted regulations destructive 
of our commerce with her West India Islands. There was rea- 
son to expect that measures so unequal, and so little calculated 
to promote merca-ntile intercourse, would not be persevered in 
by an enlightened nation. But these measures are growing 
into a system. I t  would be the duty of Congress, as it is their 
wish, to meet the attempts of Great Britain with similar restric- 
tions on her commerce ; but their powers on this head are not 
explicit, and the propositions made by the legislatures of the 
several states render it necessary to take the general sense of 
the Union on this subject. 

" Unless the United States in Congress assembled shall be 
vested with powers competent to the protection of commerce, 
they can never command reciprocal advantages in trade; and 
without these, our foreign commerce must decline, and eventu- 
ally be annihilated. Hence it is necessary that the states should 
be explicit, and fix on some effectual mode by which foreign 
commerce not founded on principles of equality may be 
restrained. 

"That the United States may be enabled to secure such 
terms, they have 

"Resolved, That it be, and i t  hereby is, recommended to the 
legislatures of the several States, to vest the United States in 
Congress assembled, for the term of fifteen years, with power 
to prohibit any goods, wares, or merchandise, from being 
imported into, or exported from, any of the states, in vessels 
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belonging to, or navigated by, the subjects of .any power with 
whom states shall not have formed treaties of commerce. 

"Resolved, That it be, and it hereby is, recommended to the 
legislatures of the several states, to vest the United States in 
Congress assembled, for the term of fifteen years, with the 
power of prohibiting the subjects of any foreign state, kingdom, 
or empire, unless authorized by treaty, from importing into the 
United States any goods, wares, or merchandise, which are not 
the produce or manufacture of the dominions of the sovereign 
whose subjects they are. 

"Provided, That to all acts of the United States in Congress 
assembled, in pursuance of the above powers, the assent of nine 
states shall be hecessary." 

The result of all this was that the several States did not 
agree upon any plan in accordance with these several recom- 
mendations, and it became apparent that nothing could be 
accomplished in this manner. 

On the 21st day of January, 1'186, in the House of Delegates 
in Virginia, it was 

Resolved, That Edmund Randolph, James Madison, Jun., 
Walter Jones, St. George Tucker, Meriwether Smith, David 
Ross, William Ronald and George Mason, Esquires, be appointed 
commissioners, who, or any five of whom, shall meet such com- 
missioners as may be appointed by the other States in the 
Union, at a time and place to be agreed on, to take into consid- 
eration the trade of the United States ; to examine the relative 
situation and trade of the said States ; to consider how far a uni- 
form system in their commercial regulations may be necessary 
to their common interest and their permament harmony; and to . 
report to the several States such an act relative to this great 
object as, when unanimously ratified by them, will enable the 
United States in Congress assembled effectually to provide for 
the same that the said. commissioners shall immediately transmit 
to the several States copies of the preceding resolution, with a 
circular letter requesting their concurrence therein, and propos- 
ing a time and place for the meeting aforesaid. 

Test, JOHN BECKLEY, C. H D. 
1786, January 21. 

Agreed to by the Senate. H. BROOKE, C. S. 

By his excellency, Patrick Henry, Esquire, Governor of the 
Colvnlonwealth of Virginia, it is hereby certified that John 
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Beckley, the person subscribing the above resolve, is Clerk of 
the House of Delegates, and that due faith and credit is, and 
ought to  be, paid to  all things done by him by virtue of his 
office. 
Given under my hand, as Governor, and under the Seal of 
[L. s.] the Commonwealth, a t  Richmond, the 6th day of July, 

1786. P. HENRY. 

NO. 8. 
"To the Honorable the Legislatures of Virginia, Delaware, 

Pennsylvania, New Jersey and New York, the commissionera 
from the said states respectively, assembled a t  Annapolis, 
humbly beg leave to  report,- 

"That, pursuant to  their several appointments, they met a t  
Annapolis, in the state of Maryland, on the 11th day of Sep- 
tember, instant; and having proceeded to  a communication of 
their powers, they found that the states of New York, Pennsyl- 
vania and Virginia, had, in substance, and nearly in the same 
terms, authorized their respective commissioners ' to meet such 
commissioners as were or might be appointed by the other 
states in the Union, a t  such time and place as should be agreed 
upon by the said commissioners, to  take into consideration the 
trade and commerce of the United States; to  consider how far 
a uniform system in their commercial intercourse and regulations 
might be necessary to their common interest and permanent 
harmony ; and to report to the several states such an act relative 
t o  this great object as, when unanimously ratified by  them, 
would enable the United Stat$s in Congress assembled, effectu- 
ally to  provide for the same.' 

. " That the state of Delaware had given similar powers to their 
commissioners, with this difference only, that  the act to be 
framed in virtue of these powers, is required to  be reported ' t o  
the United States in Congress assembled, to  be agreed to by 
them, and confirmed by the legislatures of every state.' 

" That the state of New Jersey had enlarged the object of 
their appointment, empowering their commissioners ' to con- 
sider how far a uniform system in their commercial regulations 
and other important matters might be necessary to the common 
interest and permanent harmony of the several states;' and t o  
report such an act on the subject as, when ratified by them, 

would enable the United States in Congress assembled, effect- 
ually to  provide for the exigencies of the Union.' 
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That appointments of comnlissioners have also been made by 
the states of New IIan~pshire, Massachusetts, Rhode Island and 
North Carolina, none of whom, however, have attended; but 
that  no information has been received by your commissioners, 
of any appointment having been made by the states of Connec- 
ticut, Maryland, South Carolina or Georgia. 

"That the express terms of the powers to your commissioners, 
suppoving a deputation from all the states, and having for 
object the trade and commerce of the United States, your com- 
missioners did not cnnceive i t  advisable to  proceed on the 
business of their mission under the circumstances of so partial 
and defective a representation. 

" Deeply impressed, however, with the magnitude and impor- 
tance of the object confided to  them on this occasion, your 
commissioners cannot forbear to  indulge an expression of their 
earnest and unanimous wish, that  speedy measures may be 
taken to erect a general meeting of the states, in a future con- 
vention, for the same and such other purposes as the situation 
of public affairs may be found to require. 

" I f ,  in expressing this wish, or in intimating any other senti- 
ment, your commissioners should seem to  exceed the strict 
bounds of their appointment, they entertain a full confidence 
that a conduct dictated by  an anxiety for the welfare of the 
United States will not fail to  receive an indulgent construction. 

" In  tbis persuasion your commissioners submit an opinion, 
that the idea of extending the powers of their deputies to  other 
objects than those of commerce, which has been adopted by the 
state of New Jersey, was an irnprovcment on the original plan, 
and will deserve to  be incorporated into that  of a future conven- 
tion. They are the more naturally led to  this conclusion, as, in 
the course of their reflections on the subject, they have been 
induced to  think that the power of regulating trade is of such 
comprehensive extent, and will enter so far into the general 
system of the federal government, that to  give i t  efficacy, and to  
obviate questions and doubts concerning its precise nature and 
limits, may require a correspondent ad-justment of other parts 
of the federal system. 
" That there are important defects in the sytem af the federal 

government, is acknowledged by the acts of all those states 
which have concurred in the present meeting ; that  the defects, 
upon a closer examination, may be found greater and more 
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numewus than even these acts imply, is a t  least so far probable, 
from the embarrassments which characterize the present state of 
our national affairs, foreign and domestic, as may reasonably be 
supposed to  merit a deliberate and candid discussion, in some 
mode which will unite the sentiments and councils of all the 
states. In  the choice of the mode, your commissioners.are of 
opinion that  a convention of deputies from the different states, 
for the special and sole purpose of entering into this investi- 
gation, anddigesting a plan for supplying such defects as may 
be discovered to  exist, will be entitled to  a preference, from 
considerations which will occur without being particularized. 

"Your commissioners decline an enumeration of those national 
circumstances on which their opinion respecting the propriety 
of a future convention, with more enlarged powers, is founded ; 
as i t  would be a useless intrusion of facts and observations, most 
of which have been frequently the subject of public discussion, 
and none of which can have escaped the penetration of those to  
whom they would in this instance be addressed. They are, 
however, of a nature so serious, as, in the view of your com- 
missioners, to  render the situation of the United States delicate 
and critical, calling for an exertion of the united virtue and 
wisdom of all the members of the confederacy. 

" Under this impression, your commissioners, with the most 
respectful deference, beg leave to  suggest their unanimous con- 
viction, that it may essentially tend to advance the interests of 
the Union, if the states, by whom they have been respectively 
delegated, would themselves concur, and use their endeavors to  
procure the concurrence of the other states, in the appointment 
of commissioners, to  meet a t  Philadelphia on the second Monday 
in May next, to  take into consideration the situation of the 
United States, to  devise such further provisions as shall appear 
to  them necessary to render the constitution of the federal 
government adequate to  the exigencies of the Union ; and to  
report such an act for that  purpose to  the United States in Con- 
gress assembled, as, when agreed to  by  them, and afterwards 
confirmed by  the legislatures of every state, will effectually pro- 
vide for the same. 

"Though your commissioners could not with propriety 
address these observations and sentiments to any but the states 
they have the honor to  represent, they have nevertheless con- 
cluded, from motives of respect, to transmit copies of this report 
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to  the United States in Congress assembled, and to the execu- 
tive of the other states. 

"By order of the Commissioners. 
"Dated at  ANNAPOLIS, September 14, 1186. 

Resolved, Tbat the chairman sign the aforegoing report in 
behalf of the commissioners. Then adjourned without day. 

New York. 
Egbert Benson, 
Alexander Hamilton. 

New Jersw. 
Abra. Clark, 
Wm. Ch. Houston. 
James ~chureman.' 

Pennsylvania. 
Tench Coxe. 

Delaware. 
George Read, 
John Bickinson, 
Richard Bassett. 

Virginia. 
Edmund Randolph, 
James Madison, Jun., 
St. George Tucker. 

NO. 9. 
Thesa resolutions were submitted to Congress on the 2lst of 

February, 1187, and the result was that Congress agreed to the 
following preamble and resolutions : 

" Whereas there is provision, in the Articles of Confederation 
and Perpetual Union, for making alterations therein, by the 
assent of a Congress of the Uuited States, and of the legisla- 
tures of the several states, and whereas experience hath evinced 
that there are defects in the present Confederation ; as a mean to 
remedy which, several of the states, and particularly the state 
of New York, by express instructions to their delegates in Con- 
gress, have suggested a convention for the purposes expressed in 
the following resolution ; and such convention appearing to be 
the most probable mean of establishing in these States a firm 
national government,- 
'' Resolved, That, in the opinion of Congress, it is expedient 

that; on the second Monday in Nay next, a convention of dele- 
gates, who shall have been appointed by the several states, be 
held at  Philadelphia, for the sole and express purpose of revising 
the Articles of Confsderation, and reporting to Congress, and 
the several legislatures, such alterations and provisions therein 
as shall, when agreed to in Congress, and confirmed by the 
states, render the federal Constitution adequate to the exigen- 
cies of government and the preservation of the Union." 

The states severally, in compliance with these recommenda- 
tions, appointed the following as delegates to meet in convention 
on the second Monday of May, 1'181. 
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LIST OF THE MEMBERS OF THE FEDERAL CONVEN- 

TION. WHICH FORMED THE CONSTITUTION OF 
THE UNITED STATES . 

B o r n  Attended 
1787. 

. ................. .... . NEW HAMPSHIRE. 1 John Langdon. July 23 
John Piekering. 

. .............. . 2 Nicholas Gilman. July 23 
Benjamin West. 

...... MAS~ACEIUSETTS. Aancis Dana. 
. Elbridge Gerry. ................ May 29 

. ............. . 3 Nathaniel Gorham. May 28 
4 . Rufus King. . . . . . . . . . . . . . . . . .  May 25 . 

Caleb Strong. ................. May 28 . 
...... RHODE ISLAND. No appointment.] 

'iv . CONNECTICUT. ........ 5 . rn . Sam . Johnson. ............ June 2 . ................ . 6 Roger Sherman. May 30 
. Oliver Ellsworth: . . . . . . . . . . . . . . .  May 29 
. NEW PORK. ......... Robert Yates. ................ May 25 

7 . Alexander Hamilton. ........... May 25 . . John Lansing. ................. June 2 
. NEW JERSEY. ........ 8 . W~lliam Livingston. ............ June 5 

9 . David Brearly. ................ May 25 . 
Willlam C . Houston. ........... May 25 . 

10 . William Patterson. ............. May 25 . 
John Nelscn. 
Abraham Clark. 

11 . Jonathan Dayton. .............. June 21 . . PENNSYLVANIA. ...... 12 . Benjamin Franklin. ............. May 28 
13 . Thomas Mifflin. ................ May 28 . 
14 . Robert Morris. ................ May 25 . 
15 . George Clymer. ............... May 28 . 
16 . Thomas Fitzsimonsl ............ May 25 . 
17 . Jared Ingersoll. ................ May 28 . 
18 . James Wilson. .................. May 25 . 
19 . Gouverneur Morris. . . . . . . . . . . .  May 25 . 

. . .................. DELAWARE. ......... 20 George Read. May 25 
21 . Gunning Bedford. Jun.. ......... May 28 . 
22 . John Dickinson. .............. May 28 . 
23 . Richard Basset. ................ May 25 . 
24 . Jacob Broom. ................ May 25 . 

. MARYLAND. ......... 25 . James M'Henry. ............... May 29 
. .... . 26 . Daniel of S t  Thomas Jenifer. June 2 

27 . Daniel Carroll. ................. July 9 . . John Francis Mercer. ........... August 6 . Luther Martin. ................. June 9 
............ VIRGINIA. ........... 28 . George Washington. May 25 . 

Patrick Henry. ................. (decl~ned.) 
. Edrnund Randolph. ............. May 25 

29 . John Blair. ................... May 25 . 
........... . 30 . James Madison. Jun.. May 25 

. ................. George Mason. May 25 
George Wythe. ................ May 25 . 
J . M'Clurg. [room of P . Henry.]. . May 25 . .... ............... NORTH CAROLINA. Richard Caswell. (resigned.) . .............. Alexander Martin. May 25 
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NORTH CAROLINA, .... William R. Davie, .............. May 25. 
31. Wm. Blount, [room of R. Gaswell.] June 20. 

Willie Jones, ................... (decl~ned.) 
32. Richard D. Speight,. ............ May 25. 
33. H. Williamson, [room of W. Jones.] May 25. 

SOUTH CAROLINA, .... 34. John Rutledge,. ............... May 25. 
35. Charles C. Plnckney,. ........... May 25. 
36. Charles Pinckney, .............. May 25. 
37. Pierce Butler,. ................. May 25. 

GEORGIA, ........... 38. William Few, .................. May 25. 
39. AbrahamBaldwin,. ............. June 11. 

William Pierce, ................ May 31. 
Cfeorge Walton, 
Wllllam Houstoun, ............. June 7. 
Nathaniel Pmdleton, 

.... Those with numbers before their names signed the. Constitution,. 39 
Those in ?taZicq never attended,. ............................... 10 
Members who attended, but did not sign the Constitution,. ......... 16 

- 
65 

NO. 10. 
The following are the credentials of the members of the 

Federal Convention : 

CREDENTIALS O F  MEMBERS O F  THE FEDERAL 
CONVENTION. 

STATE OF NEW HAMPSHIRE. 

IN THE YEAR OF OUR LORD 1787. 

An Act for appointing Deputies from this State to the Convention proposed 
to be holden in the city of PhibdeZphia, in May, 1787, for the Purpose of 
revising the federa! Consfitution. 

Whereas, in the formation of the federal compact, which 
frames the bond of union of the American states, it was not pos- 
sible, in the infant state of our republic, to devise a system 
which, in the course of time and experience, would not manifest 
imperfections that it would be necessary toreform: 

And whereas, the limited powers, which, by the Articles of 
Confederation, are vested in the Congress of the United States, 
have been found far inadequate to the enlarged purposes which 
they were intended to produce ; and whereas Congress hath, by 
repeated and most urgent representations, endeavored to awaken 
this, and other states of the Union, to a sense of the truly critical 
and alarming situation in which they may inevitably be involved, 
unless timely measures be taken to enlarge the powers of Con- 
gress, that they may be thereby enabled to avert the dangers 
which threaten our existence as a free andindependent people; and 

55 
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whereas this state hath been ever desirous to act upon the liberal 
system of the general good of the United States, without circum- 
scribing its views to the narrow and selfish objects of partial 
convenience ; and has been at  all times ready to make every 
concession, to the safety and happiness of the whole, which 
justice and sound policy could vindicate ;- 

Be it therefore enacted, by the Senate and  House of Re2wesen- 
tatives, in General Court convened, That John Langdon, John 
Pickering, Nicholas Gilman and Benjamin West, Esqrs., be and 
hereby are, appointed commissioners: they or any two of them, 
are hereby authorized and empowered, as deputies from this 
state, to meet at  PJliladelphia said Convention, or any other 
place to which the Convention may be adjourned, for the pur- 
poses aforesaid, there to confer with such deputies as are, or 
may be, appointed by the other states for similar purposes, and 
with them to discuss and decide upon the most effectual means 
to remedy the defects of our federal Union, and to procure and 
secure the enlarged purposes which it was intended to effect, 
and to report such an act to the United States in Congress, as, 
when agreed to by them, and duly confirmed by the several 
states, will effectually provide for the same. 

STATE OF NEW HAMPSHIRE. - IN THE HOUSE OF REPRE- 
SENTATIVES, June 27, 1787. The following bill having been 
read a third time,- voted that it pass to be enacted. Sent up 
for concurrence. 

JOHN SPARHAWK, Speaker. 

IN SENATE, the same day. This bill having been read a third 
time,- voted that the same be enacted. 

JOHN SULLIVAN, President. 

Copy examined, per JOSEPH PEARSON, Secretary. [L. s.] 
- 

COMMONWEALTH O F  MASSACHUSETTS. 

By  his excellency, James Bowdoin, Esq., Governor of the Com- 
[L. s.] monwealth of Massachusetts. 

To the Hon. B a n c i s  Dana, Elbridge Gerry, Nathaniel Gor- 
harn,.Rufus King and  Caleb Strong, Esqrs., Greeting : 

Whereas Congress did, on the 21st day of Feburary, A. D. 
1787, resolve, " That, in the opinion of Congress, it is expedient 
that, on the second Monday in May next, a convention of dele- 
gates, who shall have been appointed by the several states, be 
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held a t  Philadelphia, for the sole and express purpose of revising 
the Articles of Confederation, and reporting to  Congress and the 
several legislatures such alterations and provisions therein as 
shall, when agreed to  in Congress, and confirmed by the states, 
render the federal constitution adequate to the exigencies of 
government and the preservation of the Union;" And whereas 
the General Court have constituted and appointed you their 
delegates, to attend and represent this comn~onwealth in the 
said proposed Convention, and have by a resolutioll of theirs of 
the 10th of March last, requested me to commission you for 
that purpose ;- 

Now, therefore, Khow ye, That, in pursuance of the resolu- 
tions aforesaid I do, by  these presents, commission you, the 
said Francis Dana, Elbridge Gerry, Nathaniel Gorhatn, Rufus 
King, and Caleb Strong, Esqrs., or any three of you, to  meet 
such delegates as may be appointed by the other, or any of the 
other States in the Union, to meet in Convention a t  Philadel- 
phia, a t  the time and for the purposes aforesaid. 

In  testimony whereof, I have caused the public seal of the 
com~nonwcalth aforesaid to  be hereunto affixed. 

Given a t  the Council Chamber, in Boston the ninth day of 
April, A. D. 1787, and in the 1 l t h  year of the independ- 
ence of the United States of America. 

JAMES BOWDOIN. 
By his excellency's command.--JOHN AVEBY, Jun., Secretary. 

STATE O F  CONNECTICUT. 

At a General Assembly of the State of Connecticut, in America, 
[L. s.] holden a t  Hartford, on the second Thursday of May, 

A. D. 1787. 

An Act for appointing Delegates to meet i n  Convention of the 
States, to be held i n  Philadelphia on the second Monday of 
May  instant. 
Whereas, the Congress of the United States, by their act of 

the 21st l?ebruary, 1'78'1, have recommended that, on the sec- 
ond Monday of May inst., a Convention of delegates, who shall 
have been appointed by the several States, t o  be held a t  Phila- 
delphia, for the sole and express purpose of revising the Arti- 
cles of the Confederation;- 

B e  i t  enacted by the governor, council, a n d  representatives, 
in General Court assembled, a n d  hy the authority of the 
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same, That the Hon. William Samuel Johnson, Roger Sherman, 
and Oliver Ellsworth, Esqrs., be, and they hereby are, appoint- 
ed delegates to attend the said Convention, and are requested 
to proceed to the city of Philadelphia, for that purpose, without 
delay; and the said delegates, and, in case of sickness or acci- 
dent, such one or more of them as shall attend the said Conven- 
tion, is and are hereby authorized and empowered to represent 
this State thqrein, and to confer with such delegates appointed 
by the several States, for the purposes mentioned in the said 
act of Congress, that may be present and duly empowered to 
sit in said Convention, and to discuss upon such alterations and 
provisions, agreeably to the general principles of republican 
government, as they shall think proper to render the Federal 
Constitution adequate to the exigencies of government and the 
preservation of the Union ; and they are further directed, pursu- 
ant to the said act of Congress, to report such alterations and 
provisions as may be agreed to by a majority of the United 
States represented in Convention, to the Congress of the Uni- 
ted States, and to the General Assembly of this State. 

A true copy of record. Examined by 
GEORGE WILLYS, Secreta y. 

STATE O F  N E W  YORK. 
By his excellency, George Clinton, Governor of the State of 

[L. s.1 New York, general and commander-in-chief of all the 
militia, and admiral of the navy of the same. 

To all to whom these presents shall come : 
I t  is by these presents certified, that John M'Kesson, who 

has subscribed the annexed copies of resolutions, is clerk of the 
Assembly of this State. 

In testimony whereof, I have caused the privy seal of the 
said State to be hereunto affixed, this 9th day of May, in the 
11th year of the independence of the said State. 

GEORGE CLINTON. 

STATE OF NEW YORK.-IN ASSEMBLY, February 28, 1787.- 
A copy of a resolution of the honorable the Senate, delivered 
by Mr. Williams, was read, and is in the words following, viz. : 

Resolved, If the honorable the Assembly concur therein, 
that three delegates be appointed on the part of this State, 
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other States, respectively, on the second Monday in May next, 
a t  Philadelphia, for the sole and express purpose of revising the 
Articles of Confederation, and reporting to  Congress, and to  the 
several legislatures, such alterations and provisions therein as  
shall, when agreed to in Gong-ess, and confirmed by the several 
States, render the Federal Constitution adequate to  the exigen- 
cies of government and the preservation of the Union ; and that  
in case of such concurrence, the two houses of the legislature 
will, on Tuesday next, proceed to  nominate and appbint the 
said delegates, in like manner as is directed by the Constitution 
of this State for nominating and appointing delegates to Con- 
gress. 

Resolved, That this house do concur with the honorable the 
Senate in the said resolution. 

IN ASSEYBLY,' March 6, 1787.-Resolved, That  the Hon. 
Robert Yates, Esq., Alexander Hamilton, and John Lansing, 
Jun., Esqrs., be and they are hereby nominated by this house 
delegates on the part of this State, to meet such delegates as 
may be appointed on the part of the other States, respectively, 
on the second Monday in May next, a t  Philadelphia, pursuant 
to  concurrent resolutions of both houses of the legislature, on 
the 28th ultimo. 

Ordered, That Mr. N. Smith deliver a copy of the last pre- 
ceding resolution to  the honorable the Senate. 

A copy of a resolution of the honorable the Senate was deliv- 
ered by Mr. Vanderbilt, that the Senate will immediately meet 
this house in the Assembly Chamber, t o  compare the list of 
persons nominated by the Senate and Assembly, respectively, 
as  delegates, pursuant to  the resolutions before mentioned. 

The honorable the Senate accordingly attended in the Assem- . 
bly Chamber, to compare the lists of persons nominated for 
delegates, as above mentioned. 

The list of persons nominated by the honorable the Senate 
were the Hon. Robert Yates, John Lansing, Jun., and Alexan- 
der Hamilton, Esqrs. ; and on comparing the lists of the per- 
sons nominated by  the Senate and Assembly respectively, it 
appeared that the same persons were nominated in both lists ; 
thereupon, Resolved, that the Hon. lZobert Yates, John Lan- 
sing, Jnn., and Alexander Hamilton, Esqrs., be, and they are 
hereby declared duly nominated and appointed delegates, on 
the part of this State, t o  meet such delegates as may be appointed 
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on the part of the other States, respectively, on the second 
Monday in May next, a t  Philadelphia, for the sole and express 
purpose of revising the Articles of Confederation, and reporting 
to  Congress, and to  the several legislatures, such alterations and 
provisions therein as shall, when agreed to in Congress, 
and confirmed by the several States, render the Federal Con- 
stitution adequate to  the exigencies of government and the 
preservation of the Union. 

True extracts from the journals of the Assembly. 
J O H N  M'KESSON, Clerk. 

STATE O F  N E W  JERSEY. 

To the Hon. David Brearly, William Churchill Rouston, WiL 
liam Patterson, a n d  John Neilson, Bqrs. ,  Greeting: 

The Council and Assembly, reposing especial trust and con- 
fidence in your integrity, prudence and ability, have, a t  a joint 
meeting, appointed you, the said David Brearly, William 
Churchill Houston, William Patterson, and John Neilson, 
Esqrs., or any three of you, commissioners, to  meet such com- 
missioners as have been, or may be, appointed by the other 
States in the Union, a t  the city of Philadelphia, in the common- 
wealth of Pennsylvania, on the second Monday in May next, 
for the purpose of taking into consideration the state of the  
Union as t o  trade and other important objects, and of devising 
such other provisions as shall appear t o  be necessary to render 
the constitution of the federal government adequate to the 
exigencies thereof. 

In  testimony whereof, the great seal of the State is hereunto 
affixed. Witness, William Livingston, Esq., governor, 
captain-general, and commander-in-chief in and over the 
State of New Jersey, and territories thereunto belonging 
chancellor and ordinary in the same, a t  Trenton, the 23d 
day of November, in the year of our Lord, 1'786, and of 
our sovereignty and independence the eleventh. 

WILLIAM LIVINGSTON. 

B y  his excellency's command.-Bow~s REED, secretary. 
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STATE O F  N E W  JERSEY.  

To his ezcetlency, William Livingston, a n d  the Non. Abraham 
[L. 6.1 Clark, Bsyrs, Greeting : 

The Council and Assembly, reposing especial trust and con- 
fidence in your integrity, prudence, and ability, have a t  a joint 
meeting, appointed you, the said William Livingston and 
Abraham Clark, Esqrs., in conjunction with the Hon. David 
Brearly, William Churchill Houston, and William Patter- 
son, Esqrs., or any three of you, commissioners, to  meet 
such commissioners as have been appointed by  the other States 
in the Union, a t  the city of Philadelphia, in the commonwealth 
of Pennsylvania, on the second Monday in this present month, 
for the purpose of taking into consideration the state of the 
Union, as to trade and other important objects, and of devising 
such other provisions as shall appear to be necessary to  render 
the constitution of the federal government adequate to  the 
exigencies thereof. 

In  testimony whereof, the great seal of the State is hereunto 
affixed. Witness, William Livingston, Esq., governor, 
captain-general, and commander-in-chief, in and over the 
State of New Jersey, and territories thereunto belonging, 
chancellor and ordinary in the same, a t  Burlington, the 
18th day of May, in the year of our Lord 1'78'7, and of our 
sovereignty, and independence the eleventh. 

WIL. LIVINGSTON. 
By his excellency's command.-Bow~s REED, Secretary. 

STATE O F  N E W  JERSEY. 

To the Hon. J; Dayton, Esq. 

The Council and Assembly, reposing especial trust and confi- 
dence in your integrity, prudence and ability, have, a t  a joint 
meeting, appointed you, the said Jonathan Dayton, Esq., in 
conjunction with his excellency, William Livingston, the Hon. 
David Brearly, William Churchill Houston, William Patterson 
and Abraham Clark, Esqrs., or any three of you, commissioners, 
to  meet such commissioners as have been appointed by  the other 
states in the Union, a t  the city of Philadelphia, in the common- 
wealth of Pennsylvania, for the purpose of taking into consider- 
ation the state of the Union as to trade and other important 
objects, and of devising such other provisions as shall appear t o  
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be necessary to render the constitution of the federal govern- 
ment adequate to the exigencies thereof. 

In testimony whereof the great seal of the state is hereunto 
affixed. Witness, Robert Lettice Hooper, Esq., vice-presi- 
dent, captain-general and commander-in chief in and over 
the state of New Jersey, and territories thereunto belong- 
ing, chancellor and ordinary in the same, at  Burlington, the 
fifth day of June, in the year of our Lord 178'1, and of our 
sovereignty and independence the eleventh. 

ROBERT L. HOOPER. 
By his honor's command.- B o w ~ s  I~EED, Secretary. 

COMMONWEALTH O F  PENNSYLVANIA. 

An Act appointing Deputies to the Convention intended to be 
held i n  the City of Philade&hia, for the purpose of revising 
the Federal Constitution. 

SECTION 1. Whereas the General Assembly of this common- 
wealth, taking into their serious consideration the representations 
heretofore made to the legislatures of the several states in the 
Union, by the United States in Congress assembled, and also 
weighing the difficulties under which the confederated states 
npw labor, are fully convinced of the necessity of revising the 
Federal Constitution, for the purpose of making such alterations 
and amendments as the exigencies of our public affairs require : 
And whereas the legislature of the state of Virginia have already 
passed an act of that commonwealth, empowering certain com- 
missioners to meet at  the city of Philidelphia, in May next, a 
convention of commissioners or deputies from the different 
states; and the legislature of this state are fully sensible of the 
important advantages which may be derived to the United 
States, and every of them, from co-operation with the common- 
mealth of Virginia and the other states to the Confederation, in 
the said design. 

SEC. 2. B e  it enacted, and it is hereby enacted; by the repre- 
sentatives of the freemen of the commonwealth of Pennsylvania, 
in General Assembly met, and 6y the authority of the same, 
That Thomas Mifflin, Robert Morris, George Clymer, Jared 
Ingersoll, Thomas Fit,zsimoas, James Wilson and Gouverneur 
Morris, Esqrs., are hereby appointed deputies from this state, 
to meet in the Convention of the deputies of the respective states 
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of North America, to  be held a t  the city of Philadelphia, on the 
2d day in the month of May next ; and the said Thomas Mifflin, 
Robert Morris, George Clyrner, Js red  Ingersoll, Thomas Fitz- 
simons, James Wilson and Gouverneur Morris, Esqrs., or any 
four of them, are hereby constituted and appointed deputies 
from this state, with powers to  meet such deputies as may be 
appointed and authorized by the other states, to  assemble in the 
said Convention, a t  the city aforesaid, and join with them in 
devising, deliberating on, and discussing, all such alterations 
and further provisions as may be necessary to  render the Fede- 
ral Constitution fully adequate to the exigencies of the Union, 
and in reporting such act or acts, for that  purpose, to  the United 
States in Congress assembled, as, when agreed to  by them, and 
duly confirmed by  the several states, will effectually provide 
for the same. 

SEC. 3. A n d  be i t  further enacted by the authority aforesaid, 
That, in case any of the said deputies hereby nominated shall 
happen to die, or to resign his or their said appointment or 
appointments, the supreme executive council shall be, and 
hereby are, empowered and required to  nominate and appoint 
other person or persons, in lieu of him or them so deceased, or 
who has or have so resigned, which person or persons, from and 
after such nomination and appointment, shall be and hereby are, 
declared to be vested with the same powers respectively as any 
of the deputies nominated and appointed by this act is vested 
with by the same : Provided almays, that  the council are not 
hereby authorized, nor shall they make any such nomination or 
appointment, except in vacation and during the recess of the 
General Assembly of this state. Signed by order of the house, 

[L. s.] TI-IOMAS MIFFLIN, ,.Speaker. 

Enacted into a law a t  Philadelphia, on Saturday, December 
30, in the year of our Lord 1786. 

P E T E R  ZACHARY LLOYD, 
Clerk of the General Assembly. 

I, Matthew Irwine, Esq., master of the rolls for the state of 
Pennsylvania, do certify the preceding writing to  be a true copy 
(or exemplification) of a certain act of Assembly lodged in my 
office. 

I n  witness whereof, I have hereunto set my hand and seal of 
[L. s.] office, the 15th May, A. D. 1787. 

MATTHEW IRWINE, M. R. 
56 
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A Supplement to the Act entitled "An Act appointing Deputies 
to the Convention intended to be held in the City of Philadel- 
phia, for the purpose of revising the Redera1 Constitution. 

SECTION 1. Whereas, by the act to  which this act is a supple- 
ment, certain persons were appointed as deputies from this state 
t o  sit in the said Convention ; And whereas i t  is the desire of 
the General Assembly, that his excellency, Benjamin Franklin, 
Esq., president of this state, should also sit in the said Conven- 
tion, as deputy from this state ; therefore, 

SEC. 2. Be it enacted, and it is hereby enacted, by the repre- 
sentatives of the fiaeemetz of the commonwealth of Penr~syluania, 
in General Assembly met, and by the authority of the same, 
That his excellency, Benjamin Franklin, Esq., be, and he is 
hereby, appointed and authorized to  sit in the said Convention 
as a deputy from this state, in addition to  the persons hereto- 
fore appointed ; and that he be, and he hereby is, invested with 
like powers and authorities as are invested in the said deputies, 
or any of them. Signed by order of the House, 

THOMAS MIFFLIN, Speaker. 

Enacted into a law a t  Philadelphia, on Wednesday the 28th 
day of March, in the year of our Lord 1787. 

P E T E R  ZACHARY LLOYD, 
Clerk of the General Assembly. 

I, Matthew Irwine, Esq., master of the rolls for the state of 
Pennsylvania, do certify the above t o  be a true copy (or exem- 
plification) of a supplement to  a certain act of Assembly, which 
supplement is lodged in my office. 

I n  witness whereof, I have hereunto set my hand and seal of 
[L. 8.1 office, the 15th May, A. D. 1787. 

MATTHEW IRWINE,  M; R. 

D E L A W A R E  STATE. 

His excellency, Thomas Collins, Esq., president, captain-general, 
and commander-in-chief of the Delaware state. 

To all to whom these presents come, Greeting: 
Know ye, that, among the laws of the said state, passed by the 

, 

[L. s.] General Assembly of the same, on the 3d day of Feb- 
ruary, in the year of our Lord 1787, it is thus enrolled : 

" In  the eleventh year of the independence of the Delaware 
state." 
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"An. Act appointing Deputies from this State to the Conuen- 
tion proposed to be held in the City of Philadebhia,  for the 
Purpose of revising the Federal Constitution." 
Whereas, the General Assembly of this state are fully con- 

vinced of the necessity of revising the Federal Constitution, and 
adding thereto such further provisions as may render the same 
more adequate to  the exigencies of the Union ; And whereas 
the legislature of Virginia have already passed an act of that 
commonwealth, appointing and authorizing certain commission- 
ers to meet a t  the city of Philadelphia, in May next, a Conven- 
tion of commissioners or deputies from the different states ; and 
this state being willing and desirous of co-operating with the 
commonwealth of Virginia, and the other states in the Confede- 
ration, in so useful a design : 

B e  i t  therefore enacted by the General Assembly of Dela- 
ware, that George Read, Gunning Bedford, John Dickinson, 
Richard Bassett, and Jacob Broom, Esqrs., are hereby appointed 
deputies from this State t o  meet in the Convention of the 
deputies of' other States to be held a t  the city of Philadelphia, 
on the 2d day of May next;  and the said George Read, Gun- 
ning Bedford, John Dickinson, Richard Basset, and George 
Broom, Esqrs., or any three of them, are hereby constituted 
and appointed deputies from this State, with powers t o  meet 
such deputies as may be appointed and authorized by the other 
States to assemble in the said Convention a t  the city aforesaid, 
and to join with them in devising. deliberating on, and discuss- 
ing, such alterations and further provisions as may be necesary 
to  render the Federal Constitution adequate to  the exigencies 
of the Union; and in reporting such act or acts, for that pur- 
pose, to the United States in Congress assembled, as, when 
agreed to by them, and duly confirmed by the several States, 
may effectually provide for the same. So always and provided, 
that such alterations or further provisions, or any of them, do 
not extend to that part of the fifth article of the Confederation 
of thesaid States,finally ratified on the 1st day of March, in the 
year 1'781, which declares that, " In  determining questions in 
the United States in Congress assembled, each State shall have 
one vote." 

And 6e i t  enacted, That in case any of' the said deputies 
hereby nominated shall happen to die, or resign his or their 
appointment, the president or commander-in-chief, with the 
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advice of the privy connci1,'in the recess of the General Assem- 
bly, is hereby authorized to supply such vacancies. 

Signed by  the order of the House and Assembly, 
J O H N  COOK, Speaker. 

Signed b y  the order of the Council, 
GEORGE CRAGHED, Speaker. 

Passed a t  Dover, February 3, 1787. 

All and singular which premises, by the tenor of these pres- 
ents, I have caused to be exemplified. I n  testimony whereof, I 
have hereunto subscribed my name, and caused the great seal 
of the said State to  be affixed to  these presents, a t  New Castle, 
the 2d day of April, in the year of our Lord 1787, and in the 
1 l t h  year of the independence of the United States of America. 

THOMAS COLLINS. 
Attest, JAMES BOOTH, Secretary. 

STATE O F  MARYLAND. 

An Act for the Appointment of ,  and conferring Powers on, 
Deputies from this State to the Federal Convention. 

Be i t  enacted by the General Assembly of Maryland, That 
the Eon.  James M'Henry, Daniel of St. Thomas Jenifer, Daniel 
Carroll, John Francis Mercer, and Luther Martin, Esqrs., be 
appointed and authorized, on behalf of this State, to  meet such 
deputies as may be appointed and authorized, by any other of 
the United States, to  assemble in Convention a t  Philadelphia, 
for the purpose of revising the federal system and to join with 
them in considering such alterations and further provisions as 
may be necessary to  render the Federal Constitution adequate 
to  the exigencies of the Union; and in reporting such an act 
for that  purpose to the United States in Congress assembled, 
as, when agreed to by them, and duly confirmed by the several 
States, will effectually provide for the same; and the said dep- 
uties, or such of them as shall attend the said Convention, 
shallhave full power to  represent this State for the puposes 
aforesaid ; and the said deputies are hereby directed to report 
the proceedings of the said Convention, and any act agreed to  
therein, to  the next session of the General Assembly of this State. 

By the House of Delegates, May 26, 1787. Read and 
assented to. 

B y  order, WM. HARWOOD, Clerk. 
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True copy from the original, WM. HARWOOD, Clerk $1 D. 
By the Senate, May 26,1787. Read and assented to. 

By order, J. DORSEY, Clerk. 
True copy from the original. J. DORSEY, Clerk Senate. 

W. SMALL WOOD. - 
COMMOWEALTH O F  VIRGINIA. 

General Assembly begun and held at  the Public Buildings in the 
city of Richmond, on Monday, the 16th day of October, 

in the year of our Lord, 1786. 

A n  Act for appointing Deputies from, this Commonwealth t s  
a Convention proposed to 6e held i n  th,e City of Philadel- 
phia, in May  nezt, for the Purpose of revising the Federal 
Constitution. ' 

Whereas, the commissioners who assembled at Annapolis, on 
the 14th day of September last, for the purpose of devising and 
reporting the means of enabling Congress to provide effectually 
for the commercial interests of the United States, have repre- 
sented the necessity of extending the revision of the federal 
system to all its defects, and have recommended that deputies 
for that purpose be appointed by the several legislat~xres, to 
meet in Convention, in the city of Philadelphia, on the 2d day of 
May next,-a provision which was preferable to a discussion 
of the subject in Congress, where it might be too much inter- 
rupted by the ordinary business before them, and where i t  
would, besides, be deprived of the valuable counsels of sundry 
individuals who are disqualified by the constitution or laws of 
particular states, or restrained by pecnliar circumstances from 
a seat in that assembly. And whereas the General Assembly 
of this commonwealth, taking into view the actual situation of 
the confederacy, as well as reflecting on the alarming repre- 
sentations made, from time to time, by the United States in 
Congress, particularly in their act of the 15th day of February 
last, can no longer doubt that the crisis is arrived at  which the 
good people of America are to decide the solemn question- 
whether they will, by wise and magnaninious efforts, reap the 
just fruits of that independence, which they hare so gloriously 
acquired, and of that union which they have cemented with so 
much of their common blood-or whether, by giving way to 
unmanly jealousies and prejudices, or to partial and transitory 
interests, they will renounce the auspicious blessings prepared 
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for them by the revolution, and furnish t o  its enemies an 
eventful triumph over those by  whose virtue and valor it has 
been accomplished : And whereas the same noble and extended 
policy, and the same fraternal and affectionate sentiments, 
which originally determined the citizens of this commonwealth 
t o  unite with their brethren of the other states in establishing a 
federal government, cannot but  be felt with equal force now as 
motives t o  lay aside every inferior consideration, and to  con- 
cur in such further concessions and provisions as may be nec- 
essary to  secure the great objects for which that government 
was instituted, and' to  render the United States as happy in 
peace as they have been glorious in war : 

- B e  it therefore enacted by the General Assembly qf the 
Commonwealth of Virginia, That  seven commissioners be  
appointed, by  joint ballot of both houses of Assembly, who, or 
any three of them, are hereby authorized, as deputies from this 
commonwealth, t o  meet such deputies as may be appointed and 
authorized by other States, to assemble in Convention a t  Phil- 
adelphia, as above recommended, and to  join with them in 
devising and discussing all such alterations and further pro- 
visions as may be necessary to  render the Federal Constitution 
adequate to  the exigencies of the Union ; and in reporting 
such an act, for that purpose, to  the United States in Congress, 
as, when agreed to  by them, and duly confirmed by the several 
states, will effectually provide for the same. 

A n d  be it further enacted, That, in case of the deathof any 
of the said deputies, or of their declining their appointments, 
the executive is hereby authorized to supply such vacancies; 
and the governor is requested to  transmit forthwith a copy of 
this act to the United States in Congress, and to  the executives 
of each of the States in the Union. 

[Signed,] J O H N  JONES, Speaker of the Senate. 
J O S E P H  PRENTIS,  Speaker of the Nozcse qf Delegates. 

A true copy from the enrollment.-JOHN BECKI~EY, C'lerk D. 

IN THE HOUSE OF DELEGATES. 

MONDAY, the 4th of December, 1'786. 
The house: according to  the order of the day, proceeded, by 

joint ballot with the Senate, to  the appointment of seven depu- 
ties, from this cornnionwealth, to a Convention proposed to  be 
held in the city of Philadelphia, in May next, for the purpose of 
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revising the Federal Constitution; and the mcmhers having 
prepared tickets! with the names of the persons to be appointed, 
and deposited the same in the ballot-boxes, Mr. Corbin, Mr. 
Matthews, Mr. David Stuart, Mr. George Nicholas, Mr. Rich- 
erd Lee, Mr. Wills, Mr. Thomas Smith, Mr. Goodall, and Mr. 
Tuberville, was nominated a committee to meet a committee 
from the Senate, in the conference chamber and jointly with 
them to examine the ballot-boxes, and report to the house on 
whom the majority of the votes should fall. The committee then 
withdrew, and, after some time, returned into the house, and 
reported that the committee had, according to order, met a com- 
mittee from the Senate, in the conference chamber, and jointly 
with them examined the ballot-boxes, and found a majority of 
votes in favor of George Washington, Patrick Henry, Edmund 
Randolph, John Blair, James Madison, George Mason, and 
George Wythe, Esqrs. [Extract from the jonrnnl.] 

JOHN BECKLEY, Clerk H; Delegates 
Attest, JOHN BECRLEY, Clerk N; B. 

- 
IN THE ROUSE OF SENATORS. 

MONDAY, the 4th of December, 1'786. 
The Senate, according to the order of the day, proceeded, by  

joint ballot with the House of Delegates, to the appointment 
of seven deputies, from this commonwealth, to  a Convention 
proposed to be held in the city of Philadelphia, in May next, 
for the purpose of revising the Federal Constitution ; and the 
members having prepared tickets, with the names of the persons 
to  be appointed, and deposited the same in the ballot-hoxe?, Mr. 
Anderson, Mr. Nelson and Mr. Lee, were nominated a com- 
mittee to meet a committee from the House of Delegates, in the 
conference chamber, and jointly with them to examine the ballot- 
boxes, and report to the house on whom the majority of votes 
should fall, The committee then withdrew, and, after some time, 
returned into the house, and reported that the committee had, 
according to order, met a committee from the House of Dele- 
gates, in the conference chamber, and jointly with them 
examined the ballot-boxes, and found a majority of votes in 
favor of George Washington, Patrick Henry, Edmund Ran- 
dolph, John Blair, James Madison, George Mason, and George 
Wythe, Esqrs. [Extract from the journal.] 

JOHN BECKLEY, Clerk H; D. 
Attest, H. BROOK, Clerk: iS. 



52 APPENDIX. 

[L. s.] VIRGINIA, TO WIT : 

I do hereby certify and make known, to all whom it may con- 
cern, that John Beckley, Esq., is clerk of the House of Delegates 
for this commonwealth, and the proper officer for attesting the 
proccedings of the General Assembly of the said commonwealth, 
and that full faith and credit ought to be given to all things 
attested by the said John Beckley, Esq., by virtue of his office 
as aforesaid. 

Given under my hand, as governor of the commonwealth of 
Virginia, and under the seal thereof, at  Richmond, this 4th day 
of May, 1'787. EDM. RANDOLPH. - 
[L. s.] VIRGINIA, TO WIT: 

I do hereby certify, that Patrick Henry, Esq., one of the 
seven commissioners appointed by joint ballot of both houses of 
Assembly of the commonwealth of Virginia, authorized as a 
deputy therefrom to meet such deputies as might be appointed 
and authorized by other states to assemble in Philadelphia, and 
to join with them in devising and discussing all such alterations 
and further provisions as might be necessary to render the 
Federal Constitution adequate to the exigencies of the Union, 
and in reporting such an act for that purpose to the United 
States in Congress as, when agreed to by them, and duly con- 
firmed by the several states, might effectually provide for the 
same, did decline his appointment aforesaid ; and thereupon, in 
pursuance of an act of the General Assembly, of the said com- 
monwealth, entitled ';An Act for appointing deputies from this 
commonwealth to a Convention proposed to be held in the city 
of Philadelphia, i? May next, for the purpose of revising the 
Federal Constitution," I do hereby, with the advice of the 
council of state, supply the said vacancy by nominating James 
M'Clurg, Esq., a deputy for the purposes aforesaid. 

Given under my hand, as governor of the said commenwealth, 
and under the seal thereof, this 2d day of May, in the year of 
our Lord, 1787. 

EDM. RANDOLPH. 

THE STATE OF NORTH CAROLINA. 

To the Hbn. Alexander Martin, Esp., Greeting : 

Whereas, our General Assembly, in their late session, holden 
a t  Fayetteville, by adjournment, in the month of January last, 
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did, by joint ballot of the Senate and House of Commons, elect 
Richard Caswell, Alexander Martin, William Richardson Davie, 
Richard Dobbs Spaight and Willie Jones, Esqrs., deputies to 
attend a Convention of delegates from the several United States 
of Ameriea, proposed to be held at  the city of Philadelphia, in 
May next, for the purpose of revising the Federal Consti- 
tution : 

We do therefore, by these presents, nominate, commissionate, 
and appoint you, the said Alexander Martin, one of the deputies 
for and in behalf, to meet with our other deputies at  Philadel- 
phia, on the 1st of May next, and with them, or any two of 
them, to confer with such deputies as may have been, or shall 
be, appointed by the other states, for the purpose aforesad: 
To hold, exercise and enjoy, the appointment aforesaid, with 
all powers, authorities and emoluments, to the same belonging, 
or in any wise appertaining-you conforming, in every instance, 
to the act of our said Assembly, under which you are appointed. 

Witness, Richard Caswell, Esq., our governor, captain-gen- 
era1 and commander-in-chief, under his hand and our seal, 
at  Icinston, the 24th day of February, in the eleventh year 
of our independence, A. D. 1787. 

RICH. CASWELL. 
By his excellency's command. 

WINSTON CASWKLL, P. Secretary. . [I.. s.1 
- 

THE STATE O F  NORTH CAROLINA. 
To the Hon. William Richardson Davie, Esp., Greeting : 

Wherea~ our General Assembly, in their late session, holden 
at  Fayetteville, by adjournment, in the month of January last, I 

did, by joint ballot of the Senate and House of Commons, elect 
Richard Caswell, Alexander Martin, William Richardson Dpvie, 
Richard Dobbs Spaight and Willie Jones, Esqrs., deputies to 
attend a Convention of delegates from the several United States 
of America, proposed to be held in the city of Philadelphia, 
in May next, for the purpose of revising the Federal Con- 
stitution, - 

W e  do therefore, by these presents nominate, commissionate 
and appoint you, the said William Richardson Davie, one of the 
deputies for and in our behalf, to meet with other deputies at 
Philadelphia,on the 1st day ofi.May next, and withthem, or any 
two of them, to coafer with such deputies as may have been, or 

5 7 



shall be, appointed by  the other states, for the purpose afore- 
said : To hold, exercise and enjoy, the said appoi~itmcnt, with 
powers authorities and emoluments, t o  the same belonging, or 
in any wise appertaining-you conforming, in every instance, 
t o  the act of our said Assembly, under which you are appointed. 

Witness, Richard Caswell, Esq., our governor, captain-general 
and commander-in-chief, under his hand and our great seal, 
a t  Kinston, the 24th day of February, in the eleventh year 
of our independence, A. D. 1787. 

RICH. CASWELL. 
B y  his excellency's command. 

WINSTON CASWELL, P. Secretary. [L. 8.1 

T H E  STATE O F  N O R T H  CAROLINA. 

To the Hon. Richard Dobbs Spaight, Esp., Greeting : 
Whereas our General Assembly, in their late session, holden 

a t  Fayetteville, by  adjournment, in the month of January last, 
did, by joint ballot of the Senate and House of Commons, elect 
Richard CaswelI, Alexander Martin, William Richardson Davie, 
Richard Dobbs Spaight and Willie Jones, Esqrs., deputies t o  
attend a Convention of delegates fi-om the several United States 
of America, proposed to  be held in the city of PhiIadelphia, 
in May next, for the purpose of revising the Federal Con- 
stitution,- 

W e  do therefore, by  these presents, nominate, commissionate 
and appoint you, the said Richard Dobbs Spaight, one of the 
deputies for and in behalf of us to  meet with our other deputies 
a t  Philadelphia, on the 1st day of May next, and with them, or 
any two of them, to  confer with such deputies as may have been, 

T 
or shall be, appointed by  the other states, for the purposes afore- 
said: To  hold, exercise, and enjoy, the said appointment, with 
all powers, authorities and emoluments, to the same incident 
and belonging, or in any wise appertaining - you conforming 
in every instance, t o  the act ~f our said Assembly, under which 
you are a~pointed.  

Witness, Richard Caswell, Esq., our governor, captain-gen- 
era1 and commander-in-chief, under his hand and our 
great seal, a t  Kinston, the 14th day of April, in the eleventh 
year of our independence, A. D. 1787. 

RICH. CASWELL. 
By his excellency's command. 

WINSTON CASWELL, P. Secretary. [L. s.] 
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STATE O F  NORTH CAROLINA. 

His excellency, Richard Caswell, Esq., governor, captain-gen- 
eral, and commander-in-chief, in and over the state aforesaid, 

To all to whom these presents ahall come, Greeting: 
Whereas, by an act of' the General Assembly of the said State, 

passed the 6th day of January last, entitledcc An Act for appoint- 
ing deputies from this State to  a Convention proposed' to  be 
held in the city of Philadelphia, in May next, for the purpose 
of revising the Federal Constitution," among other things it is 
enacted, " that five commissioners be appointed by a joint ballot 
of both 110th houses of Assembly, who, or any three of them, 
are hereby authorized as deputies from this State to  meet a t  
Philadelphia, on the 1st day of blay next, then and there t o  
meet and confer with such deputies as may be appointed by 
the other States for similar purposes and with them to  discuss 
and decide upon the most effectual means to remove the defects 
of our federal union, and to procure the enlarged purposes 
which i t  was intended to  effect ; and that they report such an 
act to the General Assembly of this State, as, when agreed to 
by them, will effectually provide for the same." And it is by 
the said act further enacted, " That, in case of the death or res- 
ignation of any of the deputies or of their declining their ap- 
pointments, his excellency, the governor for the time being, 
is hereby authorized to supply such vacancies" : " And whereas, 
i n  consequence of the said act, Richard Caswel1,-Alexander 
Martin, William Richardson Davie, Richard Dobbs Spaight, 
and Willie Jones, Esqrs., were, by  joint ballot of the two houses 
of Assembly, elected deputies for the purposes aforesaid; And 
whereas the said Richard Caswell hath resigned his said 
appointment, as one of the deputies aforesaid ;- 

Now, know ye, That I have appointed, and by these pres- 
ents do appoint, the Hon. William Blount, Esq., one of the 
deputies to represent this State in the Convention aforesaid, in 
the room and stead of the aforesaid Richard Caswell, hereby 
giving and granting to  the said William Blount the said pow- 
ers, privileges, and emoluments, which the said Richard Cas- 
well would have been vested with, or entitled to, had he con- 
tinued in the appointment aforesaid. 

Glvrn undcr my harid, and the great seal of the State, a t  Kinston, the 
23d day of A p r ~ l ,  Anno Domini 1787, and in the 11th year of Ameri- 
cau iritlrpendence. RICH. CASWELL. 

By his excellency's command. 
WINSTON CASWELL, P. Secretary. [L. s.1 
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STATE OF NORTH CAROLINA. 

His excellency, Richard Caswell, Esq., governor, captain-gen- 
eral, and commander in-chief, in and over the state aforesaid. 

TO all to whom these presents shall come, Greeting : 

Whereas, by an act of the General Assembly of the said 
State, passed the 6th day of January last, entitled "An Act 
for appointing deputies from this State, passed the 6th day of 
January last, entitled "An Act for appointing deputies from 
this State to a Convention proposed to be held in the city of 
Philadelphia, in May next, for the purpose of revising the 
Federal Constitution," among other things it is enacted, " that 
five commissioners be appointed by joint ballot of both houses 
of Assembly, who, or any three of them, are hereby author- 
ized, as deputies from this State to meet at  Philadelphia, on 
the 1st day of May next, then and there to meet and confer 
with such deputies as may be appointed by the other States for 
similar purposes, and with them to discuss and decide upon the 
most effectual means to remove the defects of our federal 
union, and to procure the enlarged purposes which it was 
intended to effect, and that they report such an act to the 
General Assembly of this State as, when agreed to by them, 
will effectually provide for the same; "And it is by the said 
act further enacted, "That in case of the death or resignation 
of any of the deputies, or their declining their appointments, 
hi8 excellency, the Governor for the time being, is hereby 
authorized to supply such vacancies ;"- 

And whereas, in consequence of the said act, Richard Cas- 
well, Alexander Martin, William Richardson Davie, Richard 
Dobbs Spaight, and Willie Jones, Esqrs., were, by joint ballot 
of the two houses of the Assembly, elected deputies for the 
purpose aforesaid; And whereas the said Willie Jones hath 
declined his appointment as one of the deputies aforesaid ; 

Now, know ye, that I have appointed, and by these presents, 
do appoint, the Hon. Hugh Williamson, Esq., one of the depu- 
ties to represent this State in the Convention aforesaid, in the 
room and stead of the aforesaid Willie Jones, hereby giving 
and granting to the said Hugh Williamson the same pow- 
ers, privileges, and emoluments, which the said W. Jones 
would have been vested with and entitled to, had he acted under 
&he appointment aforesaid. 



Given under my hand and the great sen1 of the State, a t  
Kinston, the 3d day of April, Anno Domini 1187, and in 
the 11th year of American independence. 

By his excellency's command. RICH. CASWELL. 
DALLAM CASWELL, Pro. Secretary. 

STATE O F  SOUTH CAIZOLINA. 
By his excellency, Thomas Pinckney, Esq., governor and conz- 

mander-in-chief, in and over the State aforesaid. 
To the Won. John Rutledge. Esq., Greeting : 

By virtue of the power and authority me vested by the 
legislature of this State, in their act passed the 8th day of March 
last, I do hereby commission you, the said John Rutledge, as 
one of the deputies appointed from this State, to meet such dep- 
uties or commissioners as may be appointed and authorized by 
other of the United States to assemble in Convention, a t  the city 
of Philadelphia, in the month of May next, or as soon thereaf- 
ter as may be, and to join with such deputies or commissioners 
(theyabeing duly authorized and empowered) in devising and 
discussing all such alterations, clauses, articles, and provis- 
ions, as may be thought necessary to render the Federal 
Constitutiorl entirely adequate to the actual situation and 
future good government of the confederated States; and that 
you, together with the said deputies or commissioners, or a 
majority of them, who shall be present (provided the State be 
not represented by less than two), do join in reporting such an 
act to the United States in Congress assembled, as, when 
approved and agreed to by them, and duly ratified and confirmed 
by the several States, will effectually provide for the exigencies 
of the Union, 

Given under my hand and the great seal of the State, in the 
city of Charleston, this 10th day of' April, in the year of 
our Lord 1'781, and of the sovereignty and independence 
of the United States of America the eleventh. 

By his excellency's command. THOMAS PINCKNEY. 
PETER FRENEAU, Secretary. [L. s.1 - 

STATE OF SOUTH CAROLINA. 
By his excellency, Thomas Pinckney, Esq., governor and com- 

mander-in-chief in and over the State aforesaid. 
To the Hon. Charles Pimkney, Esq., Greeting : 

By virtue of power and authority in me vested by the legis- 
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lature of this State, in their act passed the 8th day of March 
last, I do hereby commission you, the said Chsrler; Pinckney, as 
one of the deputies appointed from this State to meet such dep- 
uties or commissioners as may be appointed and authorized by 
other of the United States, to  aesenlble in Convention a t  the 
city of Philadelphia, in the month of May next, or as soon 
thereafter as may be, and to  join with such deputies or com- 
missioners (they being duly authorized and empowered) in 
devising and discussing all such alterations, clauses, articles, 
and provisions, as may be thought necessary to render the 
Federal Constitution entirely adequate to  the actual situation 
and future good government of the confederated States ; and 
that  you, together with the said deputies or comrni~sioners, or 
a majority of them who shall be present (provided the State be 
not represented by less than two), do join in reporting such an 
act to  the United States in Congress assembled, as, when 
approved and agreed to  by them, and duly ratified and con- 
firmed by  the several States, will effectually provide for the 
exigencies of the Union. . 

Given under my hand and the great seal of the State, in the 
city of Charleston, this 10th day of April, in the year of our 
Lord 1'187, and of the bovereignty and independence of 
the United Slates of America the eleventh. 

THOMAS PINCKNEY. 
By hia excellency's command. 

PETER FRENEAU, Secretary. [L. s.] 
- 

STATE O F  SOUTH CAROLINA. 

By his excellency, Thomas Pinckney, Esq., governor and com- 
mander-in-chief in and over the state aforesaid. 

To the Hon. Charles Cotesworth Pinckney, Esq., Greeting : 

B y  virtue of the power and authority in me vested by the 
legislature of this state, in their act passed the 8th day of 
March last, I do hereby commission you, the said Charles 
Cotesworth Pinckney, as one of the deputies appointedfrom 
this state, to  meet such deputies or commissioners as may be 
appointed and authorized by other of the United States, to 
assemble in convention a t  the city of Philadelphia, in the 
month of May next, or as soon thereafter as may be, and join 
with such deputies or commissioners (they being duly author- 
ized and empowered) in devising and discussing all such altera- 
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tions, clauses, articles, and provisions, as may be thought 
necessary to render the Federal Constitution entirely adequate 
to the actual situation and future good government of the con- 
federated states; together with the said deputies or commis- 
sioners, or a majority of them who shall be present (provided 
the state be not represented by less than two), to join in report- 
ing such an act to the United States in Congress assembled, 
as, when approved and agreed to by them, and duly ratified and 
confirmed by the several states, will effectually provide for the 
exigencies of the Uuion. 

Given under my hand and the great seal of the state, in the 
city of Charleston, this loth day of April, in the year of 
our Lord 1'78'7, and of tha sovereignty and independence 
of the United States of America the eleventh. 

THOMAS PINCKNEY. 
By his excellency's command. 

PETER FRENEAU, flecretary. [L. 8.1 
- 

STATE OF SOUTH CAROLINA. 
By his excellency, Thomas Pinckney, Esq., governor and corn- 

mander-in-chief over the state aforesaid. 
To the Bn. Pierce Butler, Esq., Greeting : 

By virtue of the power and authority in me vested by the 
legislature of this state, in their act passed the 8th day of 
March last, I do hereby commission you, the said Pierce Butler, 
as one of the deputies appointed from this state, to meet 
such deputies or commissioners as may be appointed or author- 
ized by other of the United States, to assemble in Conven- 
tion at the city of Philadelphia, in the month of May next, or 
as soon thereafter as may be, and to join with such deputies or 
commissioners (they being duly authorized and empowered) 
in devising and discussing all such alterations, clauses, articles 
and provisions, as may be thought necessary to render the 
Federal Constitution entirely adequate to the actual situation 
and future good government of the confederated states; and 
that you, together with the said deputies and commissioners, or 
amajority of them who shall be present (provided the state 
be not represented by less than two), do join in reporting such 
an act to the United States in Congress assembled, as, when 
approved and agreed to by them, and duly ratified and con- 
firmed by the several states, will effectually provide for the exi- 
gencies of the Union. 
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Given under my hand and the great seal of the state, in the 
city of Charlestpn, this loth day of April, in the year 
our Lord 1'18'1, and of the sovereignty and independence 
of the United States of America the eleventh. 

THOMAS PINCKNEY. 
By his excellency's command. 

PETER FRENEAU, Secretary. [L. s.] 
- 

STATE OF GEORGIA. 

By the Hon. George Mathews, Esq., captain-general, gover- 
nor, and commander-in-chief in and over the state aforesaid. 

To dl to whom these presents shall come, Greeting : 

Know ye, That John Milton, Esq., who hath certified the 
annexed copy of an ordinance, entitled "An Ordinance for the 
Appointment of Deputies from this state, for the Purpose of 
revising the Federal Constitution," is secretary of the said 
state, in whose office the archives of the same are deposited ; 
Therefore, all due faith, credit, and authority, are, and ought 
to  be, had and given the same. 

In testimony whereof, I have hereunto set my hand, and 
caused the great seal of the said state to be put and affixed, 
at  Augusta, the 24th day of April, in the year of our Lord 
1'187, and of our sovereignty and independence the 
eleventh. GEO. MATHEWS. 

By his honor's command.-J. MILTON. [L. 6.1 
- 

A n  Ordinance for the Appointment of Deputies from this 
State, for the Purpose of revising the Federal Constitution. 

B e  it ordained by the representatives of the freemen of the 
State of Georgia, in  General Assembly met, and  by authority 
ofthe same, that William Few, Abraham Baldwin, William 
Pierce, George Walton, William Houston, and Nathaniel Pen 
dleton, Esqrs., be, and they are hereby, appointed commission. 
ers, who, or any two or more of them, are hereby authorized, 
as deputies from this state, to meet such deputies as may be 
appointed and authorized by other states, to assemble in Cow 
vention at  Philadelphia, and to join with them in devising and 
discussing all such alterations and further provisions as may 
be necessary to render the Federal Constitution adequate to the 
exigencies of the Union, and in reporting such an act for that 
purpose to the United States in Congress aswmbled as, when 
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agreed to by them, and duly confirmed by the several states, 
will effectually provide for t,he same. In  case of the death of 
any of the said deputies, cr  of their declining their appoint- 
ments, the executive are hereby authorized to  supply such 
vacancies. 

By order of the house. 
Signed, WM. GIBBONS, Speaker. 

AUGUSTA, the 10th February, 1787. 
GEORGIA, Secretary's Ofice. 

The above is a true copy from the original ordinance depos- 
ited in my office. 

AUGUSTA, 24th April, 1787. J. MILTON, Secretary. 
-- 

The State of Georgia, by the grace of God, free, sovereign, and 
independent. 

To the Hon B7ilZinm Few, Esq. : 
Whereas you, the said William Few, are, in and by an ordi- 

nance of the General Assembly of our said state, nominated 
and appointed a deputy to represent the same in a Convention 
of the United States, to be assenlbled a t  Philadelphia, for the 
purposes of devising and discussing all such alterations and 
further provisions as may be necessary t o  render the Federal 
Constitution adequate to the exigencies of the Union,- 

You are therefore hereby commissioned t o  proceed on the 
duties required of you in virtue of the said ordinance. 

Witness our trusty and well-beloved George Dlathews, 
Esq., our captain-general, governor, and commander-in- 
chief, under his hand and our great seal, this 17th day of 
April, in the year of our Lord 1787, and of our sovereignty 
and independence the eleventh. 

GEO. MATHEWS, [L. s.] 
By his honor's command. 

J. MILTON, Secretary. 
- 

The State of Georgia, by the grace of God, free, sovereign, 
and independent, 

To the a n .  William Pierce, h'sq. 

Whereas you, the said William Pierce, are, in and by  an ordi- 
nance of the General Assembly of our said state, nominated and 
appointed a deputy to represent the same in Convention of the 
United States, to be assembled a t  Philadelphia, for the purpose 

5 8 
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of devising and discussing all such alterations and further pro- 
visions as may be necessary to  render the Federal Constitution 
adequate to  the exigencies of the Union,-You are therefore 
hereby commissioned to  proceed on the duties required of you 
in virtue of the said ordinance. 

Witness our trusty and well-beloved George Mathews, Esq., 
our captain-general, governor and commander-in-chief, 
under his hand and our great seal, a t  Augusta, this 17th 
day of April, in the year of our Lord 1'181, and of our 
sovereignty and independence the eleventh. 

GEORGE MATHEWS, [L. s.] 
B y  his honor's command. 

J. MILTON, Secretary. 

The State of Georgia, by the grace of God, fi-ee, sovereign, and 
independent. 

To the Hon. Willia~n Houston, Esq. : 
Whereas you, the said William Houston, are, in and by an 

ordinance of the General Assembly of our said state, nominated 
and appointed a delegate to represent the same in Conven- 
tion of the United States, to  be assembled a t  Philadelphia, for 
the purpose of devising and discussing all such alterations and 
further provisions as may be necessary to render the Federal 
Constitution adequate to  the exigencies of the Union,-- 

You are therefore hereby commissioned to  proceed on the 
duties required of you in virtue of the same ordinance. 

Witness our trusty and well-beloved George Mathews, Esq., 
our captain-general, governor and commander-in-chief, 
under his hand and our great seal, a t  Augusta, this 17th 
day of Apri1,in the year of our Lord 1787, and of our 
sovereignty and independence the eleventh. 

GEO. MATHEWS, [L. s.] 
B y  his honor's command. 

J. MILTON, Secretary. 

NO. 11. 

JOURNAL O F  T H E  FEDERAL CONVENTION. 

This Convention assembled on the 14th of May 1'18'1, a t  the 
State House in the city of Philadelphia, and adjourned from 
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time to  time until the 25th of that month when the following 
Delegates appeared and took seats in the Convention : 

Massachusetts. Virginia. 
The Hon. Rufus King, Esq. 

New York. 
The Ron. Robert Yates, and 
Alexander Hamilton, Esqrs. 

New Jersey. 
The Hon. David Brearly, 
Wm. Churchill Houston, and 
Wm. Patterson, Esqrs. 

Pennrytvanicc. 
The Hon. Robert Morris, 
Thomas Fitzsimmons, 
James Wilson, and 
Gouverneur Morris, Esqrs. 

Delaware. 
The Hon. George Read, 
Richard Bassett, and 
Jacob Broom, Esqrs. 

His Excellency George Washington, 
His Excellency E. Randolph, Esq. 
The Ron. John Blair, 
James Madison, 
George Mason, 
George Wythe, and 
James M'Clurg, Esqrs. 

North Carolina, 
The Hon. Alexander Martin, 
William Richardson Davie, 
Richard Dobbs Spaicht, and 
Hugh Williamson, Esqrs. 

South Carolina. 
The Hon. John Rutledge, 
Charles Cotesworth Pinckney, 
Chatles Pinckney, and 
Pierce Butler, Ejqrs. 

Georgia. 
The Hon. William Few, Esq. 

Esq. 

NO. 12. 
The Convention organized by electing George Washington as 

president, and William Jackson, as secretary of the Convention. 
The deliberations of this Convention resulted in submitting 

t o  Congress a draft of the Constitution accompanied by the fol- 
lowing resolutions : 

"Resolved, That the preceding Constitution be laid before 
the United States in Congress assembled ; and that it is the 
opinion of this Convention, that i t  should afterwards be sub- 
mitted to  a convention of delegates chosen in each state by the 
people thereof, under the recommendation of its legislature, for 
their assent and ratification ; and that each Convention, assent- 
ing to and ratifying the same, should give notice thereof t o  the 
United States in Congress assembled. 

"Resolved, That it is the opinion of this Convention, that, as 
soon as the conventions of nine states shall have ratified this 
Constitution, the United States in Congress assembled should fix 
a day on which electors should be appointed by the  states 
which shall have ratified the same; and a day on which the 
electors should assemble to  vote for the president and the time 
and place for commencing proceedings under this Constitution ; 
that, after such publication, the electors should be appointed, 
and the senators and representatiees elected ; that the electors 
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should meet on the day fixed for the election of the President, 
and should transmit their votes, certified, signed, sealed, and 
directed, as the Constitution requires, to  the secretary of the 
United States in Congress assembled; that the senators and 
representatives should convene a t  the time and place assigned ; 
that  the senators should appoint a president of the Senate for 
the sole purpose of receiving, opening, and counting the votes, 
for President ; and that, after he shall be chosen, the Congress, 
together with the President, should without delay, proceed 
to  execute this Constitution." 

"Provided, That no state shall be restrained from imposing 
the usual duties on produce exported fkorn that state, for the 
sole purpose of defraying the charges of inspecting, packing, 
storing, and indemnifying the losses on such produce, while in 
the custody of public officers; but all such regulations shall, 
in case of abuse, be subject to the revision and control of Con- 
gress :" 

CONSTITUTION. 

WE the people of the ZTnited States i n  order to form a more 
perfect uwion, establish justice, ensure domestic tranpzcillity, 
provide for the common defence, promote the general wel- 
fare a n d  secure the blessings of liberty to ourselves a h d  our 
posterity, db ordain a n d  establish this Constitution for the 
Uhited States of America. 

ARTICLE I. 
SECTION I. 

All legislative powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate 
and House of Representatives. 

SECTION 11. 

The House of Representatives shall be composed of members 
chosen every second year by the people of the several States, 
and the electors in each State shall have the qualifications 
requisite for electors of the most numerous branch of the State 
Legislature. 

No  person shall be a Representative who shall not have 
attained the age of twenty-five years, and been seven years a 
&tizen of the United States, and who shall not, when elected, 
be an inhabitant of that State in which he shall be chosen. 
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Representatives and direct taxes shall be apportioned among 
the several States which may be included within this Union, 
according to their respective numbers, which shall be deter- 
mined by adding to the whole nnmber of' free persons, including 
those bound to service for a term of years, and excluding Indians 
not taxed, three fifths of all other persons. The actual enumer- 
ation shall be made within three years after the first meeting of 
the Congress of the United States, and within eirery subsequent 
term of ten years, in such manner as they shall by law direct. 
The number of Representatives shall not exceed one for every 
thirty thousand, but each State shall have a t  least one Repre- 
sentative ; and until such enumeration shall be made, the State 
of New Hampshire shall be entitled to choose three, Mussa- 
chusetts eight, Rhode Islund and Providence Plantations one, 
Connecticut five, New York six, New Jersey four, Penlzsylvaniu 
eight, Delaware one, Maryland six, Virginia ten, North Caro- 
lina five, 8outh Carolina five, and Georgia three. 

When vacancies happen in the representation from any State, 
the Executive authority thereof shall issue writs of election t o  
fill such vacancies. 

The House of Representatives shall choose their Speaker and 
other officers ; and shall have the sole power of impeachment. 

SECTION 111. 

The Senate of the United States shall be composed of two 
Senators from each State, chosen by the Legislature thereof, for 
six years ; and each Senator shall have one vote. 

Immediately after they #hall be assembled in cpnsequence of 
the first election, they shall be divided as eqilally as may be, 
into three classes. The seats of the Senators of the first class 
shall be vacated a t  the expiration of the second year, of 
the second class a t  the expiration of the fourth year, and of the 
third class a t  the expiration of the sixth year, so that  one third 
may be chosen every second year ; and if vacancies happen by 
resignation or otherwise, during the recess of the Legislature 
of any State, the executive thereof may m&e temporary 
appointments, until the next meeting of the Legislature, which 
shall then fill such vacancies. 

No person shall be a Senator who shall not have attained to  
the age of thirty years, and been nine years a citizen of the 
United States, and who shall not, when elected, be an inhab- 
itant of that State for which he shall be chosen. 
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The Vice-president of the United States shall be President 
of the Senate, but shall have no vote unless they be equally 
divided. 

The Senate shall choose their other officers, and also a presi- 
dent pro-tempore, in the absence cf the Vice-president or when 
he shall exercise the office of President of the United States. 

The Senate shall have the sole power to  t ry  all impeach- 
ments : when sitting for that  purpose, they shall be on oath or 
affirmation. When the President of the United States is tried 
the Chief Justice shall preside: and no person shall be con- 
victed without the concurrence of two-thirds of the members 
present. 

Judgment in cases of impeachment shall not extend farther 
than to  removal from office, and disqualification to hold and 
enjoy any office of honor, trust, or profit under the United 
States : but the party convicted shall nevertheless be liable and 
hubject to indictment, trial, judgment and punishment, accord- 
ing to law. 

SECTION IV. 

The times, places and manner of holding elections for Sena- 
tors and Representatives, shall be prescribed in each State by  
the legislature thereof; but the Congress may a t  any time 
by law make or alter such regulations, except as to  the places 
of choosing Senators. 

The Congress shall assemble a t  least once in every year, and 
such meeting shall be on the first Monday in December unless 
they shall by  law appoint a different day. 

SECTION V. 

Each house shall be the judge of the elections, returns and 
qualifications of its own members, and a majority of each shall 
constitute a quorum to  do business ; but a smaller number may 
adjourn from day to  day, and may be authorized to compel the 
att,endance of absent members, in such manner, and under such 
penalties as each house may provide. 

Each house may determine the rules of its proceedings, pun. 
ish its members for disorderly behavior, and, with the concur- 
rence of two thirds, expel a member. 

Each House shall keep a journal of its proceedings, and from 
time to  time publish the same, excepting such parts as may 
in their judgment require secrecy; and the yeas and nays 
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of the members of either House on any question shall, a t  the 
desire of one fifth of those present, be entered on the journal. 

Neither Housc, during the Session of Congress, shall, with- 
out the consent of the other, adjourn for more than three days, 
nor to any other place than that  in which the two houses shall 
be sitting. 

SECTION TI. 

The Senators and Representatives shall receive a compensa- 
tion for their services, to be ascertained by law, and paid out of 
the Treasury of 'the United States. They shall in all cases 
except treason, felony and breach of the peace, be privileged 
from arrest during their attendance a t  the session of their res- 
pective Houses, and in going to  and returning from the same; 
and for any speech or debate in either house, they shall not be 
questioned in any other place. 

No Senator or Representative shall, during the time for which 
he was elccted, be appointed to  any civil office under the 
authority of the United States, which shall hare been created, 
or the emoluments whereof shall have been increased during 
such time : and no person holding any office under the United 
States shall be n member of either House during his continu- 
ance in office. 

SECTION VII. 

All bills for raising revenue shall originate in the House of 
Representatives ; but the Senate may propose, or concur with, 
amendments, as on other bills. 

Every bill which shall have passed the House of Repre- 
sentatives, and the Senate, shall, before i t  become a law, be 
presented to the President of the United States ; if he approve 
he shall sign it, but if not he shall return it, with his objections 
to that House in which it shall have originated, who shall enter 
the objections a t  large on their journal, and proceed t o  
reconsider it. If  after such reconsideration two-thirds of that  
House shall agree to  pass the bill, i t  shall be sent, together with 
the objections, to the other House, by which i t  shall likewise be 
reconsidered, and if approved by two-thirds of that House, i t  
shall become a law. But in all suoh cases the votes of both 
Houses shall be determined by yeas and nays, and the names 
of the persons voting for and against the bill shall be entered 
on the journal of each House respectively. If  any bill shall 
not be returned by the President within ten days (Sundays 
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excepted,) after it shall have been presented to  him, the same 
shall be a law, in like manner as if he had signed it, unless the 
Congress by their adjournment prevent its return, in which case 
i t  shall not be a law. 

Every order, resolution, or vote to which the concurrence of 
the Senate and House of Representatives may be necessary 
(except on a question of adjournment) shall be presented to  
the President of the United States ; and before the same shall 
take effect, shall be approved by him, or, being disapproved by 
him, shall be repassed by two-thirds of the Senate and House 
of Representatives, according to the rules and limitations pre- 
scribed in the case of a bill. 

SECTION VIII. 

The Congress shall have power To lay and collect taxes, 
duties, inlposts and excises, t o  pay the debts and provide for 
the common defence and general welfare of the United States ; 
but all duties, imposts and exercises shall be uniform throughout 
the United States ; 

To borrow money on the credit of the United States ; 
To regulate commerce with foreign nations, and among the 

several States, and with the Indian tribes ; 
To establish an uniform rule of naturalization, and uniform 

laws on the subject of bankruptcies throughout the United 

To coin money, regulate the value thereof, and of foreign 
coin, and fix the standard of weights and measures ; 

T v  provide for the punishment of counterfeiting the secu- 
rities and current coin of the United States ; 

To establish post offices and post roads ; 
To promote the progress of science and useful arts, by secur- 

ing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries ; 

To constitute tribunals inferior to the supreme court ; 
To define and punish piracies and felonies committed on the 

high seas and offences against the law of nations ; 
To declare war, grant letters of marque and reprisal, and 

make rules concerning captures on land and water ; 
To raise and support armies, but no appropriation of money 

to  that  use shall be for a longer term than two years; 
To  provide and maintain a navy; 
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To make rules for the government and regulation of the land 
and naval forces ; 

To provide for calling forth the militia to execute the lawe 
of the Union, suppress insurrections and repel invasions ; 

To provide for organizing, arming and disciplining, the 
militia, and for governing such part of them as may be 
employed in the service of the United States, reserving to 
the States respectively, the appointment of the officers, and the 
authority of training the militia according to the discipline 
prescribed by Congress ; 

To exercise exclusive legislation in all cases whatsoever over 
such district (not exceeding ten miles square) as may by ces- 
sion of particular States, and the acceptance of Congress, become 
the seat of the government of the United States, and to efer- 
cise like authority over all places purchased by the consent of 
the Legislature of the State in which the same shall be, for the 
erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings ;--And 

To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
powers vested by this constitution in the government of the 
United States, or in any department or officer thereof. 

SECTION IX. 

The migration or importation of such persons as any of the 
States now existing shall think proper to admit, shall not be 
prohibited by the Congress prior to the year eighteen hundred 
and eight, but a tax or duty may be imposed on such importa- 
tion, not exceeding ten dollare for each person. 

The privilege of the writ of Habeas Corpus shall not be sus- 
pended, unless when in cases of rebellion or invasion the publio 
safety may require it. 

No bill of attainder or ex post facto law shall be passed. 
No capitation, or other direct, tax shall be laid, unless in pro- 

portion to the census or enumeration herein before directed to  
to be taken. 

No tax or duty shall be laid on articles exported from any 
State. 

No preference shall be given by any regulation of commerce 
or revenue to the ports of one State over those of another : nor 
shall vessels bound to, or from, one State, be obliged to enter, 
clear, or pay duties in another. 

5 9  
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No money shall be drawn from the Treasury, but in conse- 
quence of appropriations made by law ; and a regular statement 
and account of the receipts and expenditures of all public 
money shall be published from time to time. 

No title of nobility shall be grated by the United States : and 
no person holding any office of profit or trust under them, shall, , 
without the consent of the Congress, accept of any present, 
emolument, office, or title, of any kind whatever, from any 
king, prince, or foreign State. 

SECTION X. 

No State shall enter into any treaty, alliance, or confedera- 
tion ; grant letters of marque and reprisal ; coin money ; emit 
bills of credit; make anything but gold and silver coin a tender 
in payment of debts ; pass any bill of attainder, cx post facto 
law ; or law impairing the obligation of contracts ; or grant any 
title of nobility. 

No State shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws : and the 
net produce of all duties and imposts, laid by any State on 
imports or exports, shall be for the use of the Treasury of 
the United States; and all such laws shall be subject to the 
revision and control of the Congress. 

No State shall, without the consent of Congress, lay any duty 
of tonnage, keep troops, or ships of war in time of peace, enter 
into any agreement or compact with another State, or with a 
foreign power, or engage in war, unless actually invaded, or 
in such imminent danger as will not admit of delay. 

ARTICLE 11. 
SECTION I. 

The executive power shall be vested in a President of tho 
United States of America. He shall hold his office during the 
term of four years, and, together with the Vice-President, 
chosen for the same term, be elect$ as follows ; 

Each State shall appoint, in such manner as the Legislature 
thereof may direct, a number of electors equal to the whole 
number of Senators and Representatives to which the State may 
be entitled in the Congress ; but no Senator or Representative, 
or person holding an office of trust or profit under the United 
States, shall be appointed an elector. 
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The electors shall meet in their respective States, and vote by 
ballot for two persons, of whom one at  least shall not be an in- 
habitant of the same State with themselves: And they shall 
make a list of all the persons voted for, and of the number of 
votes for each; which list they shall sign and certify, and trans- 
mit sealed to the seat of the government of the United States, 
directed to the President of the Senate. The President of the 
Senate shall, in the presence of the Senate and House of Repre- 
sentatives, open all the certificates, and the votes shall then be 
counted. The person having the greatest number of votes shall 
be the President, if such number be a majority of the whole 
number of electors appointed; and if there be more than one 
who have such majority, and have an equal number of votes, 
then the House of Representatives shall immediately choose, by 
ballot one of them for President; and if no person have a 
majority, then from the five highest on the list the said House 
shall, in like manner, choose the President. But in choosing 
the President, the votes shall be taken by States, the represen- 
tation from each State having one vote; a quorum for this pnr- 
pose s l d l  consist of a member or members from two-thirds of 
the States, and a majority of all the States shall be necessary to 
a choice. In every case, after the choice of the President, the 
person having the greatest number of votes of the electors shall 
be the Vice-president. But if there should remain two or 
more who have equal votes the Senate shall choose from them 
by ballot the Vice-president. 

The Congress may determine the time of choosing the elec- 
tors, and the day on which they shall give their votes; which 
day shall be the same throughout the United States. 

No person except a natural born citizen, or a citizen of the 
United States, at the time of the adoption of this Constitution, 
shall be eligible to the office of President; neither shall any 
person be eligible to that oflice who shall not have attained to 
the age of thirty-five years, and been fourteen years a resident 
within the United States. 

In case of the removal of the President from office, or of his 
death, resignation, or inability to discharge the powers and 
duties of the said office, the same shall devolve on the Vice- 
President, and the Congress may by law provide for the case 
of removal, death, resignation, or inability, both of the Presi- 
dent and Vice-president, declaring what officer shall then act 
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as President, and such officer shall act accordingly, until the 
disability be removed or a President shall be elected. 

The President shall, at  stated times, receive for his services, 
a compensation, which shall neither be increased or diminished 
during the period for which he shall have been elected, and 
he shall not receive within that period any other emolument 
from the United States, or any of them. 

Before he enter on the execution of his office, he shall take the 
following oath or affirmation : " I d o  solem~dy swear (or afirm) 
that I w i l l  faithfully ezecute the ofie of President of the United 
States, and  will, to the hest of my ability, preserve, protect, and 
defend the Constitution of the United States." 

SECTION 11. 

The President shall be Commander in Chief of the army 
and navy of the United States, and of the militia of the several 
States, when called into the actual service of the United States; 
he may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating 
to the duties of their respective offices ; and he shall have power 
to grant reprieves and pardons for offenses against the United 
States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of 
the Senate, to make treaties, provided two-thirds of the Senators 
present concur; and he shall nominate, and by and with the 
advice and consent of the Senate, shall appoint ambassadors, other 
public ministersand consuls, judges of the supreme court, and all 
other officers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be established by 
law:  But the Congress may by law vest the appointment of 
such inferior officers as they think proper, in the President 
alone, in the courts of law, or in the heads of departments. 

The President shall have power to fill up all vacancies that 
may happen during the recess of the Senate, by granting com- 
missions which shall expire at  the end of their next session. 

SECTION 111. 

He shall from time to time give to the Congress the informa- 
tion of the state of the Union, and recommend to t,heir consider- 
ation such measures as he shall judge necessary and expedient ; 
he may, on extraordinary occasions, convene both Houses, or 
either of them, and, in case of disagreement between them, with 
respect to the time of adjournment, he may adjourn them to  
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such time as he shall think proper ; he shall receive ambassadors 
and other public ministers ; he shall take care that the laws be 
faithfully executed, and shall commission all the officers of the 
United States. 

SECTION IV. 

The President, Vice-president and all civil officers of the 
United States, shall be removed from office on impeachment for, 
and conviction of, treason, bribery, or other high crimes and 
misdemeanors. 

ARTICLE 111. 

SECTION I. 

The judicial power of the United States shall he vested in 
one Supreme Court, and in such inferior courts as the Congress 
may from time to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall hold their offices 
during good behaviour, and shall, at stated times, receive for 
their services, a compensation, which shall not be diminished 
during their continuance in office. 

SECTION 11. 

The judicial power shall extend to all cases in law and equity, 
arising under this constitution, the laws of the United States, 
and the treaties made, or which shall be made, under their 
authority; to all cases - affecting ambassadors, other public min- 
isters, and consuls ;-to all cases of admiralty and maritime juris- 
diction ; -to controversies between two or more States ; - 
between a State and citizens of another State ; - between citizens 
of different States ;- between citizens of the same State, claiming 
lands under grants of different States, and between a State or 
the citizens thereof, and foreign States, citizens or subjects. 

In all cases affecting ambassadors, other public ministers and 
consuls, and those in which a State shall be a party, the supreme 
court shall have original jurisdiction. In all the other cases 
before-mentioned, the supreme court shall have appellate juris- 
diction, both as to law and fact, with such exceptions, rtnd under 
such regulations, as the Congress shall make. 

The trial of all crimes, except in cases of impeachment, shall 
be by jury; and such trial shall be held in the State where the 
said crimes shall have been committed ; but when not committed 
within any State, the trial shall be at  such place or places as the 
Congress may by law have directed. 
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SECTION 111. 

Treason against the United States, shall consist only in levying 
war against them, or in adhering to their enemies, giving them 
aid and comfort. No person shall be convicted of treason, 
unless on the testimony of two witnesses to the same overt act, 
or on confession in open court. 

The Congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption 
of blood, or forfeiture except during the life of the person 
attainted. 

ARTICLE IT. 
SECTION I. 

Full faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of every other 
State. And the Congress may by general laws prescribe the 
manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof. 

SECTION 11. 

The citizens of each State shall be entitled to all the privi- 
leges and immunities of citizens in the several States. 

A person charged in any State with treason, felony, or other 
crime, who shall flee from justice, and be found in another State, 
shall on demand of the executive authority of the State from 
which he fled, be delivered up, to be removed to the State 
having jurisdiction of the crime. 

No person held to service or labor in one State under the 
laws thereof, escaping into another, shall, in consequence of any 
law or regulation therein, be discharged from such service or 
labor, but shall be delivered up on claim of the party to whom 
such service or labor may be due. 

SECTION 111. 

New States may be admitted by the Congress into this 
Union ; but no new State shall be formed or erected within the 
jurisdiction of any other State; nor any State be formed by 
the junction of two or more States, or parts of States, with- 
out the consent of the Legislature of the States concerned as 
well as of the Congress. 

The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this 
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constitution shall be so construed as to prejudice any claims of 
the United States, or of any particnlar State. 

SECTION IV. 

The United  state^ shall guaranty to every state in this Union 
a republican form of government, and shall protect each of 
them against invasion ; and on application of the legislature, or 
of the executive (when the legislature cannot be convened) 
against domestic violence. 

ARTICLE V. 
The Congress, whenever two-thirds of both Houses shall 

deem it necessary, shall propose amendments to this constitu- 
tion, or, on the application of the legislatures of two-thirds of 
the several States, shall call a convention for proposing amend- 
ments, which in either case, shall be valid to all intents and 
purposes, aa part of this constitution, when ratified by the 
legislatures of three-fourths of the several States, or by conven- 
tions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress ; provided, that 
no amendment, which may be made prior to the year one 
thousand eight hundred and eight, shall in any manner affect 
the first and fourth clauses in the ninth section of the first 
article ; and that no State, without its consent, shall be deprived 
of its equal suffrage in the Senate. 

ARTICLE VI. 
All debts contracted and engagements entered into, before 

the adoption of this constitution, shall be as valid against the 
United States under this constitution, as under the confedera- 
tion. 

This constitution, and the laws of the United States which 
shall he made in pursuance thereof; and all treaties made, 
or which shall be made, under the authority of the United States, 
shall be the supreme law ofthe land ; and the judges in every 
state shall be bound thereby, any thing in the constitution or 
laws of any State to the contrary notwithstanding. 

The Senators and Representatives before mentioned, and the 
members of the several State legislatures, and all executive and 
judicial officers, both of the United States and of the several 
States shall be bound, by oath or affirmation, to support this 
constitution : but no religious test shall ever be required as a 
qualification to any office or public trust under the United 
States. 
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ARTICLE VII. 
The ratification of the conventions of nine states, shall be suf- 

ficient for the establishment of this constitution between the 
States so ratifying the same. 

Done in convention by the unanimous consent of the States 
present the seventeenth day of September in the year of our 
Lord one thousand seven hundred and eighty-seven and of 
the independence of the United States of America the 
twelfth. In witness whereof we have hereunto subscribed 
our names. 

GEO. WASIIINGTON, 
President, and deputy from Virginia. 

NEW HAMPSHIRE. CONNECTICUT 

John Langdon, William Samuel Johnson, 
Nicholas Gilman. Roger Sherman. 

MASSACHUSETTS. NEW YORK. 

Nathaniel Gorham, Alexander Hamilton. 
Rufus King. 

MARYLAND. 
NEW JERSEY. 

Wilharn Livingston, James M'Henry, 
Daniel of St. Tho. Jenifer, David Brearley, Daniel Carrol. 

William Patterson, 
Jonathan Day ton. VIRGINIA. 

PENNSYLVANIA. John Blair, 
Benjamin Franklin, James Madison, jr. 
Thomas Mifflin, NORTH CAROLINA. 

Robert Morris, William Blount, 
George Clymer, Richard Dobbs Spaight, 
Thomas Fitximons, Hugh Williamson. 
Jared Ingersoll, SOUTE CAROLINA. 

James Wilson, John Rutledge, 
Gouverneur Morris. Charles C. Pinckney, 

DELAWARE. Charles Pinckney, 
Qeorue Reed, Pierce Butler. 
~ u n L n g  Bedford, jun. GEORGIA. 

John Dickinson, William Few, 
Richard Bassett, Abraham Baldwin. 
Jacob Broom. 

Attest, : WILLIAM JACKSON, Secretary. 

On the 17th of September, 1'187, the Federal Convention, 
having signed the draft of the constitution and closed its labors, 
adjourned without day. 

On the 28th of September, 1'787, the Congress having 
received the report of the Convention assembled at  Phila- 
delphia, and which had drafted the Constitution, resolved to 
submit the same to the people of the several States. This 
resolution was in these words : 

"Resolved, unaanimously, That the said report, with the 
resolutions and letter accompanying the same, be transmitted 
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to  the several legislatures, in order to  be submitted to  a Con- 
vention of delegates chosen i n  each state, by the people thereof, 
in conformity to the resolves of the Convention made and pro- 
vided in that case." 

The report of the draft of the Constitution was accordingly 
submitted to the several state legislatures, which severally 
passed acts calling conventions, for the purpose of submitting 
the draft of the Constitution to  the consideration of the people 
through their delegates chosen for that purpose. These Con- 
ventions having been called, and the draft of the Constitution 
having been submitted to them, they severally reported to  
Congress their ratification of the same as follows : 

T H E  RATIFICATIONS O F  THE T W E L V E  STATES, 

Reported i n  the General Convention. 

We, the deputies of the people of the Delaware state, in 
Convention met, having taken in our serious consideration the 
Federal Constitution proposed and agreed upon by the deputies 
of the United States in a General Convention held a t  the city 
of Philadelphia, on the seventeenth day of September, in the 
year of our Lord one thousand seven hundred and eight,y-seven, 
have approved, assented to, ratified, and confirmed, and by  
these presents do, in virtue of the power and authority to  us 
given, for and in behalf of ourselves and our constituents, fully, 
freely, and entirely approve of', assent to, ratify, and confirm the 
said Conslitution. 

Done in Convention, a t  Dover, this seventh day of December, 
in the year aforesaid, and in the yearof the independence 
of the United States of America the twelfth. 

I n  testimony whereof, we have hereunto subscribed our 
names. 

S u s m  County. Kent County. Newcastle County. 
John Ingraham, Nicholas Ridgely, James Latimer, President, 
John Jones, Richard Smith, James Black, 
William Moore, George Fruitt, John James, 
William Hall, Richard Bassett, Gunning Bedford, Sen., 
Thomas Laws, James Sykes, Kensey Johns, 
Isaac Cooper, Allen M'Lean, Thomas Watson, . 
Woodman Storkley, Daniel Cammins, Sen., Solomon Maxwell, 
John Laws, Joseph Barker, Nicholas Way, 
Thomas Evans, Edward White, Thomas Duff, 
Israel Holland. George Manlove. Gunning Bedford, Jun. 

6 0 
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To all to whom these Presents shall come, Greeting :' 
I, Thomas Collins, president of the Delaware state, do hereby 

certify, that the above instrument of writing is a true copy of 
the original ratification of the Federal Constitution by the Con- 
vention of the Delaware state, which original ratification is 
now in my possession. 

In testimony whereof, I have caused the seal of the Dela- 
[L. s.] ware state to be hereunto annexed. 

THOMAS COLLINS. 

PENNSYLVANIA.-DECEMBER 12, 1787. 

IN THE NAME OF THE PEOPLE OF PENNSYLVANIA. 
Be it known unto all men, that we, the delegates of the 

people of the commonwealth of Pennsylvania, in General Con- 
vention assembled, have assented to and ratified, and by these 
presents do, in the name and by the authority of the same 
people, and for ourselves, assent to and ratify the foregoing 
Constitution for the United States of America. Done in Con- 
vention at  Philadelphia, the twelfth day of December, in the 
year of our Lord one thousand seven hundred and eighty-seven, 
and of the independence of the United States of America the 
twelfth. In witness whereof; we have hereunto subscribed our 
names. 

FREDERICK A. MUHLENBERG, President. 
George Latimer, Anthony Wayne, Benjamin Pedan, 
Benjamin Rush, VCTllliam Gibbons, John Arndt, 
Hilary Baker, Richard Downing, Stephen Balliat, 
James Wllzon, Tlionias Cheney, Joseph Horsefield, 
Thomas M'Kean, Jolln Hannum, David Dnshler, 
To. Macpherson, Stephen Chambers, W~lham Wdson, 
John Runn, Robert Coleman, John Boyd, 
George Gray, Sebastian Graff, Thomas Scott, 
Samuel Ashmead, John Hubley, John Nevill, 
Enoch Edward?, Jasper Yeates, John Alison, 
Henrv Wynkoop, Henry Slagle, Jonathan Roberts, 
John Barclay, Thomas Campbell, John Richards, 
Thomas Yard le~ ,  Thomas Hartley, James Morris, 
Abraham Stout, David Grier, Tlmothy P~ckering, 
Thomas Bull, John Black, Benjamln Elliott, 

Attest: . JAMES CAMPBELL, Secretary. - 
N E W  JERSEY.-DECEMBER 18, 1'787. 

IN CONVENTION OF THE STATE OF NEW JERSEY. 
Whereas a Convention of Delegates from the following 

states, viz.,-New Hampshire, Massachusetts, Connecticut, New 
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Pork,  New Jersey, Pennsylvania, Delaware, Maryland, Vir- 
ginia, North Carolina, South Carolina, and Georgia, - met a t  
Philadelphia, for the purpose of deliberating on, and forming, 
a Constitution for the United States of America, - finished their 
session on the 17th day of September last, and reported to  
Congress the form which they had agreed upon, in the words 
following viz. : [See the Constitution.] 

And whereas Congress, on the 28th day of September last, 
unanimously did resolve, " That the said report, with the reso- 
lutions and letter accompanying the same, be transmitted to  
the several legislatures, in order to  be submitted t o  a convention 
of delegates, chosen in each state by  the people thereof, in eon- 
formity to the resolves of the Convention made and provided 
in that case ;" 

And whereas the legislature of this state did, on the 29th day 
of October last, resolve in the words following, viz., " Resblved, 
unanimously, That it be recommended to  such of the inhabit- 
ants of this state as are entitled to vote for representatives in 
General Assembly, to  meet in their respective counties on the 
fourth Tuesday in November next, a t  the several places fixed 
by law for holding the annual elections, to choose three suitable 
persons to serve as delegates from each county in a state Con- 
vention, for the purposes hereinbefore mentioned, and that  the 
same be conducted agreeably t o  the mode, and conformably 
with the rules and regulations, prescribed for conducting such 
elections ; 

" Resolued, unaninzously, That the persons so elected to  serve 
in state Convention, do assemble and meet together on the  
second Tuesday in December next, a t  Trenton, in the county 
of Hnnterdon, then and there to  take into consideration the 
aforesaid Constitution and if approved of by them, finally t o  
ratify the same, in behalf and on the part of this state, and 
make report thereof to  the United States in Congress assembled, 
in conformity with the resolutions thereto annexed. 

"Resolved, That the sheriffs of the respective counties of this 
state shall be, and they are hereby, required t o  give as timely 
notice as may be, by  advertisements, t o  the people of their 
counties, of the time place, and purpose of holding elections, as 
aforesaid." 

And whereas the legislature of this state did also, on the 1st 
day of November last, make and pass the following act, viz., 
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" An Act to  authorize the people of this state to  meet in con- 
vention, deliberate upon, agree to, and ratify, the Constitution 
of the United States proposed by the late General Convention, 
-Re i t  eaacted by the Council and General Assembly of this 
state, and i t  is hereby enacted by the authority of the same, 
that  i t  shall and may be lawful for the people thereof, by their 
delegates, to  meet in Convention to deliberate upon, and, if 
approved of by them, to ratify, the Constitution for the United 
States proposed by the General Convention held a t  Philadelphia, 
and every act, matter, and clause, therein contained, conform- 
edly to the resolutions of the legislature passed the 29th day 
of October, 1787, -any law, usage, or custom, to the contrary 
in any wise notwithstanding ;" 

Now be i t  known, that  we, the delegates of the state of New 
Jersey, chosen by the people thereof, for the purpose aforesaid, 
having maturely deliberated on and considered the aforssaid 
proposed constitution, do hereby, for and on behalf of the people 
of the said state of New Jersey, agree to, ratify, and confirm, the 
same and every part thereof. 

Done in Convention, by the unanimous consent of the mem- 
bers present, this 18th day of December, in the year of our 
Lord 1781, and of the independence of the United States of 
America the twelfth. 

I n  witness whereof, we have hereunto subscribed our names. 
J O H N  STEVENS, President, 

a n d  Delegate from the county of Bunterdon. 
County of Cape County of 
May, . . . . . . . .Jesse Hand, iMiddlesem. . .John Neilson, 

reremiah Eldridge, John Beatty, 
Matthew W~lldin. Benjamin Mannlng. 

Hunterdon, . . . Dav~d Brea~ly,  Monmouth,. .Elisha Lawrence, 
Joshua Corshon. Samuel Breese. 

Morris, . . . . . . W~lharn W~ndes,  W~lliam Crawford. 
Wllliam Woodhull, Somerset,. . .John Wltherspoon, 
John Jacob Faesch. Jacob R. Hardenberg, 

Cumbedand,. . Damd Potter, Frederick Frelinghuysen. 
Jonathan Bowen, Burlington ... Thomas Reynolds, 
Eli Elmer. Geo. Anderson, 

Sussex, . . . . . .Robert Ogden, Joshua M. Wallace. 
Thomas Anderson, Gloucester, .Richard Howell, 
Robert Hoops. Andrew Hunter, 

Bergen,. . . . . .John Fell, Benjamin Whitall. 
Peter Zobriskie, Salem, . . . . . Wh~t ten  Cripps, 
Cornelius Hennion. Edmund Wetherby. 

Essex, . . . . . . .John Chetwood, 
Samuel Hay, Attest : 
David Crane. SAMUEL W. STOCKTON, Secretary. 
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STATE OF GEORGIA.-JANUARY 2, 1788. 

IN CONVENTION, WEDNESDAY, JANUARY 2, 1788. 

To all to ,whom these presents shall come, Greeting : 

Whereas the form of a Constitution for the government of 
the United States of America, was, on the 17th day of Septem- 
ber, 1787, agreed upon and reported to Congress by the deputies 
of the said United States convened in Philadelphia, which said 
Constitution is written in the words following, to wit: 

And whereas the United States in Congress assembled did, 
on the 28th day of September, 1787, resolve, unanimouuly, 
"That the said report, with the resolution and letter accom- 
panying the same, be transmitted to the several legislatures, in 
order to be submitted to a convention of delegates chosen in 
each State by the people thereof, in conformity to the resolves 
of the Convention made and provided in that case." 

And whereas the legislature of the State of Georgia did, on 
the 26th day of October, 1787, in pursuance of the above recited 
resolution of Congress, resolve, That a convention be elected on 
the day of the next general election, and in the same manner 
that representatives are elected; and that the said Convention 
consist of not more than three members from each county; and 
that the said Convention should meet at  Augusta, on the 4th 
Tuesday in December then next, and, as soon thereafter as con- 
venient, proceed to consider the said report and resolutions, 
and to adopt or reject any part or the whole thereof. 

Now know ye, that we, the delegates of the people of the 
State of George, in convention met, pursuant to the resolutions 
of the legislature aforesaid, having taken into our serious con- 
sideration the said Constitution, have assented to, ratified, and 
adopted, and by these presents do, in virtue of the powers and 
authority to us given by the people of the said State for that pur- 
pose, for and in behalf of ourselves and our constituents, fully 
and entirely assent to, ratify, and adopt, the said Constitution. 

. 
Done in Convention, at  Augusta, in the said State, on the 2d 

day of January, in the year of our Lord 1'188, and of the 
independence of the United States the 12th. 

In witness whereof, we have hereunto subscribed our names. 

JOHN WEREAT, President, 
and delegate for the county of Richmond. 
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County of 
Chatham,.. .... W. Stephens, 

Joseph Habersham. 
EfJEngham, ..... Jenhim Davis, 

N.  Brownson. 
Burke,. ....... .Edward Telfair, 

H. Todd. 
Richmond,. ... .William .Few, 

James M'Nid. 
Wilkes, ........ Geo. Matthews, 

Flor. Sullivan, 
John Kine. 

County of 
Cflynn, ....... .George Handley, 

Christopher Hillary, 
J. Milton. 

Camden,. ..... .Henry Osborn, 
James Seagrove, 
Jacob Weed. 

Washington,. ... Jared Irwin, 
John Rutherford. 

Cfreene,. ...... ..Robert Christmas, 
Thomas Daniel, 
R. Middleton. " 

Liberty, ........ James Powell, 
John Elliot, 
James Maxwell. 

CONNECTICUT. -JANUARY 0, 1188. 

We, the delegates of the people of said state, in general Cou- 
vention assembled, pursuant to an act of the legislature in Octo- 
ber last, have assented to, and ratified, and by these presents do 
assent to, on the 17th day of September, A. D. 1181, for the 
United States, of America. 

Done in Conrention, this 9th day of January, A. D. 1788. 
In witness whereof, we have hereunto set our hands. 

MATTHEW GRIS WOLD, President. 

Jeremiah Wadsworth, 
Jesse Root, 
Isaac Lee, 
Selah Hart. 
Zebulon peck, Jun., 
Elisha Pitkin, 
Erastur Wolcott. 
John Watson, 
John Treadwell, 
Wllliam Judd, 
Nathaniel Minor, 
Jonathan Sturges, 
Thaddeus Burr, 
Elisha Whittlesey, 
Joseph Moss White, 
Amos Mead, 
Amasa Learned, 
Samuel Huntington, 
Jedediah Huntington, 
Isaac Huntington, 
Robert Robbins, 
Daniel Foot. 
Eli Hyde, ' 
Joseph Woodbridge, 
Stephen Billings, 
Andrew Lee, 

Jabez Fitch, 
Nehemiah Beardsley, 
James Potter, 
John Chandler, 
Isaac Burnhain, 
John Wllder, 
Mark Prindle, 
Jedediah Hubbel, 
Aaron Austin, 
Samuel Canfield, 
Daniel Everitt, 
Hezekiah Fitch: 
Joshua Porter, 
Benjamin Hinma, 
Joseph Mosely, 
Wait Goodrich, 
Sirneon Smith, 
Hendrick Dow, 
Seth Paine, 
Asa Witter, 
Moses Cleveland, 
Samson Howe. 
William ~anie lson,  
William Williams, 
James Bradford. 
Joshua Dunlap, 

John Curtiss, 
Asa Barnes, 
Stephen Mix Mitchell, 
John Chester, 
Oliver Ellsworth, 
Roger Newbury, 
Roger Sherman, 
Pierpout Edwards, 
Samuel Beach, 
Daniel Holbrook, 
John Holbrook, 
Gideon Buckingham, 
Lewis Mallet, Jun. 
Joseph Hopkins, 
John Welton, 
Richard Law, 
Robert M'Cune, 
Daniel Sherman, 
Samuel Orton, 
Asher Miller, 
Samuel H. Parsons, 
Ebenezer White, 
Hezekiah Goodrich, 
Dyer Throop, 
Jabez Chapman, 
Cornelius Higginq 
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William Noyes, Daniel Learned, Hezekiah Brainard, 
Joshua Raymond, Jun., Moses Campbell, Theophilus Morgan, 
Jeremiah Halsey, Benjamin Dow, Hezekiah Lane, 
Wheeler Coit, Oliver Wolcott, William Hart, 
Charles Phelps, Jedediah Strong, Samuel Shipman, 
John Beach, Moses Hawley, Jeremiah West, 
Hexekiah Rogers, Charles Burrell, Samuel Chapman, 
Lemuel Sanford, Nathan Hale, Ichabod Warner, 
William Heron, Daniel Miles, Samuel Carver, 
Philip Burr Bradley, Asaph Hall, Jeremiah Ripley, 
Nathan Dauchy, Epaphras Sheldon, Ephraim Root, 
James Davenport, &leazer Curtiss, John Phelps, 
John Davenport, Jun., Sohn Whittlesey, Isaac Foot, 
Wm. Samuel Johnson, Dan. Math. Brinsmade, qbijah Sessions, 
Elisha Mills, Thomas Fenn, Caleb Holt, 
Eliphalet Dyer, David Smith, Seth Crocker. 
Jedediah Elderkin, 

STATE OF CONNECTICUT, SS. 

HARTFORD, Jcmuary Ninth, Anno Domini 1788. 
The foregoing ratification was agreed to, and signed as above, 

by one hundred and twenty-eight, and dissented to by forty 
delegates in convention, which is a majority of eighty-eight. 

Certified by MATTHEW GRISWOLD, President. 
Teste. JEDEDIAH STRONG, Secretary. 

COMMONWEALTH O F  MASSACHUSETTS. 

FEBRUARY 17,1788. 

The Convention having impartially discussed, and fully con- 
sidered, the Constitution for the United States of America, 
reported to Congress by the Convention of Delegates from the 
United States of America, and submitted to us by a resolution 
of the General Court of the said Commonwealth, passed the 25th 
day of October last past, - and acknowledging, with grateful 
hearts, the goodness of the Supreme Ruler of the universe in 
affording the people of the United States, in the course of His 
providence, an opportunity, deliberately and peaceably, without 
fraud or surprise, of entering into an explicit and solemn com- 
pact with each other, by assenting to and ratifying a new Con- 
stitution, in order to form a more perfect union, establish justice, 
insure domestic tranquillity, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty 
to themselves and their posterity-do, in the name and in 
behalf of the people of the commonwealth of Massachusetts, 
assent to and ratify the said Constitution for the United States of 
America. 
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And as it is the opinion of this Convention, that certain amend- 
ments and alterations in the said Constitution would remove the 
fears, and quiet the apprehensions, of many of the good people 
of this conlmonwealth, and more effectually guard against an 
undue administration of the federal government, the Conven- 
tion do therefore recommend that the following alterations and 
provisions be introdnced into the said Constitution : 

I. That it be explicitly declared that all powers not expressly 
delegated by the aforesaid Constitution are reserved to the sev- 
eral states, to be by them exercised. 

11. That there shall be one representative to every thirty 
thousand persons, according to the census mentioned in the Con- 
stitution, until the whole number of the representatives amounts 
to  two hundred. 

111. That Congress do not exercise the powers vested in 
them by the 4th section of the 1st article, but in cases where a 
state shall neglect or refuse to make the regulations therein 
mentioned, or shall make regulations subversive of the rights of 
the people to a free and equal representation in Congress, agree- 
sbly to the Constitution. 

IV. That Congress do not lay direct taxes but when the 
moneys arising from the impost and excise are insufficient for 
the public exigencies, nor then until Congress shall have first 
made a requisition upon the states to assess, levy, and pay, their 
respective proportions of such requisition, agreeably to the cen- 
sus fixed in the said Constitution, in such way and manner as 
the legislatures of the states shall think best ; and in such case 
if any state shall neglect or refuse to pay its proportion, pursu- 
ant to such requisition, then Congress may assess and levy such 
state's proportion together with interest thereon at the rate of 
six per cent per annum, from the time of payment prescribed in 
such requisition. 

V. That Congress erect no company of merchants with exclu- 
sive advantages of commerce. 

VI. That no person shall be tried for any crime by which he 
may incur an infamous punishment, or loss of life, until he be 
first indicted by  a grand jury, except in such cases as may arise 
in the government and regulation of the land and naval forces. 

VII. The Supreme Judicial Federal Court shall have no juris- 
diction of caases between citizens of different States, unless the 
matter in dispute, whether it concerns the realty or personalty, 
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be of the value of three thousand dollars at  the least; nor shall 
the federal judicial powers extend to any actions between 
citizens of different States, where the matter in dispute, whether 
it concerns the realty or personalty, is not of the value of fifteen 
hundred dollars at least. 

VIII. In civil actions between citizens of different States, 
every issue of fact, arising in actions of common law, shall be 
tried by a jury, if the parties, or either of them, request it. 

IX. Congress shall at  no time consent that any person, hold- 
ing an office of trust or profit under the United States, shall 
accept of a title of nobility, or any other title or office, from any 
king, prince, or foreign state. 

And the convention do, in the name and in behalf of the 
people of this commonwealth, enjoin it upon their representa- 
t i v e ~  in Congress, at all times, until the alterations and provi- 
sions aforesaid have been considered, agreeably to the 5th 
article of the said Constitution, to exert all their influence, and 
use all reasonable and legal methods, to obtain a ratification of 
the said alterations and provisions, in such manner as is pro- 
vided in the said article. 

And that the United States in Congress assembled may have 
due notice of the assent and ratification of the said Constitu- 
tion by this Convention, it is Resolved, That the assent and 
ratification aforesaid be engrossed on parchment, together with 
the recommendation and injunction aforesaid, and with this 
resolution ; and that his excellency, John Hancock, Esq., presi- 
dent, and the Hon. William Cushing, Esq., vice-president of 
this Convention, transmit the same, countersigned by the secre- 
tary of the Convention, under their hands and seals, to the 
United States in Congress assembled. 

JOHN HANCOCK, President. 
WILLIAM GUSHING, Vice-president. 

GEORGE RICHARDS MINOT, Secretary. 

Pursuant to the resolution aforesaid, we, the president and 
vice-president above named, do hereby transmit to the United 
States in Congress assembled the same resolution, with the 
above assent and ratification of the Constitution aforesaid, for 
the United States, and the recommendation and injunction 
above specified. 

In witness whereof, we have hereunto set our hands and seals, 
at  Boston, in the commonwealth aforesaid, this 7th day of 

61 
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February, Anno  Doinini 1788, and in the  twelfth year of 
the  independence of the  United States of America. 

J O H N  H A N C O C K ,  President. [L. s.] 
W M .  CITSHING, Vice-President. [L. s.] 

MARYLAND.-APRIL 28, 1788. 
1~ CONVERTION O F  THE DELEGATES O F  THE PEOPLE O F  TIIE 

~ T A T E  OF B~ARYLAND, APRIL 28, 1788. 
W e ,  t h e  delegates of the  people of t h e  State  of Maryland, 

having fully considered t h e  Constitution of the  United States 
of America, reported t o  Congress b y  the  Convention of deputies 
from t h e  United States  of America, held in  Philadelphia, on t h e  
1'7th d a y  of September, in  t h e  year 1787, of which t h e  annexed 
is a copy, and submitted t o  us b y  a resolution of the General 
Assembly of Maryland, in November session, 1187, do, for our- 
selves, and in the  name and  on the behalf of t h e  people of this 
State, assent t o  and ratify the  said Constitution. 

I n  witness whereof, w e  have hereunto subscribed our names. 
GEO. PLATER, President. 

Richard Barnes, Richard Potts, George Gale, 
Charles Chilton, Abraham Few, Henry Waggaman, 
N. Lewis Sewall, William Paca, John Stewart, 
William Tilghman, Wllliarn Granger, James Gordon Heron, 
Donalson Yeates, Joseph Wilkinson, Sirnuel Evans, 
Isaac Perkins, Charles Graham, F~elder Bowie, 
John Gale, John Chedea, Jun., Osb. Sprigg, 
N. Hammond, W. Smith, Benjamin Hall, 
Daniel Sullivan, G. R. Brown, George Digges, 
James Shawl J. Parnharn, Nicholas Carrole, 
30s. Gdpin, Zeph. Turner, A. C .  Hilnson, 
H. Hollingsworth, Michael Jenifer Stone, James T~lghman, 
John Done, R. Goldsbor ongh, Jnn., John Seney, 
Thomas Johnson, Edward Lloyd, James Hollyday, 
Thomas S. Lee, John Stevens, W~ll~am Hemsley, 
Peter Chaille, Peter Edmonson, Henry Shryock, 
James Martin, James M'Henry, Thomas Cramphin, 
Wilharn Morris, John Coulter, Richard Thomas, 
J. Richardson, Thomas Sprigg, William Deakins, Jun., 
Willlam Richardson, John Stull, Benj. Edwards. 
Matt. Driver, Moses Rawlings, 

Attest.-WM. HARWOOD, Clerk. 

STATE O F  S O U T H  CAROLINA.-MAY 23,1788. 

I n  Convention of the people of t h e  State  of South Carolina, 
by their representatives held in  the  ci ty  of Charleston, on Mon- 
d a y  the  12th d a y  of May, and continued b y  divers adjournments 
toFr iday ,  t h e  23d day  of May, Anno Domini 1788, and in t h e  
12th year  of the  independence of the Uni ted  States of America. 
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The Convention, having maturely considered the Constitu- 
tion, or form of government, reported to Congress by the Con- 
vention of Delegates from the United States of America, and 
submitted to them by a resolution of the legislature of this 
State, passed the 17th and 18th days of February last, in order 
to form a more perfect union, establish justice, insure domestic 
tranquillity, provide for the common defense, promote the gen- 
eral welfare, and secure the blessings of liberty to  the people 
of the said United States, and their posterity,-Do, in the 
name and behalf of the people of this State, hereby assent 
to  and ratify the said Constitution. 

Done in Convention, the 23d day of May, in the year of 
our Lord 1'788, and of the independence of the United States 
of America the twelfth. 

THOMAS PINCKNEY, President. [L. s.] 
Attest. JOHN SANDFORD DART, Secretary. [L. s.] 

And whereas it is essential to the preservation of the rights 
1:eserved to the several States, and the freedom of the people, 
under the operations of a general government, that the right of 
prescribing the manner, time, and places, of holding the elec- 
tions to the federal legislature, should be forever inseparably 
annexed to the sovereignty of the several States,-This Conven- 
tion doth declare, that the same ought to remain, to  all poster- 
ity, a perpetual and fundamental right in the local, exclusive of 
the interferenee of the general government, except in cases 
where the legislatures of the States shall refuse or neglect t o  
perform and fulfill the same, according to the tenor of the said 
Constitution. 

This Convention doth also declare, that no section or para- 
graph of the said Constitution warrants a construction that the 
States do not attain every power not expressly relinquished by 
them, and vested in the general government of the Union. 

Resolved, That the general government of the United Statea 
oughtnever to  impose direct taxes, hut where the moneys 
arising from the duties, imports, and excises, are insufficient 
for the public exigencies, nor then until Congress shall have 
made a requisition upon the States to  assess, levy, and pay, their 
respective proportions of such requisitions; and in case any 
State shall neglect or refuse to pay its proportion, pursuant t o  
such requisition, then Congress may assess and levy s ~ c h  state's 
proportion, together with interest thereon, a t  the rate of six 
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per centum per annum from the time of payment prescribed 
by such requisition. 

Resolved, That the third section of the sixth article ought to 
be amended, by inserting the word other" between the words 
" no" and " religious." 

Resolved, That it be a standing instruction to all such dele- 
gates as may hereafter be elected to represent this State in the 
general government, to exert their utmost abilities and influ- 
ence to effect an alteration of the Constitution, conformably to 
the aforegoing resolutions. 

Done in Convention, the 23d day of May in the year of our 
Lord 1788, and of the independence of the United States 
of America the twelfth. 

THOMAS PINCKNEY, President. [L. s.] 
Attest. JOHN SANDFORD DART, Secretary. [L. s.] 

STATE O F  NEW HAMPSHIRE.-JUNE 21,1788. 

IN CONVENTION O F  THE DELEGATES O F  THE PEOPLE O F  TBB: 

STATE O F  NEW HAMPSHIRE, JUNE THE 2 1 ~ ~  1788. 
The Convention having impartially discussed and fully con- 

sidered the Constitution for the United States of America, 
reported to Congress by the Convention or Delegates from the 
United States of America, and submitted to us by a resolution 
of the General Court of said State, passed the 14th day of 
December last past, and acknowledging with grateful hearts 
the goodness of the Supreme Ruler of the universe in afford- 
ing the people of the United States, in the course of His provi- 
dence, an opportunity, deliberately and peaceably, without 
fraud or surprise, of entering into an explicit and solemn com- 
pact with each other, by assenting to and ratifying a new Con- 
stitution, in order to form a more perfect Union, establis4 jus- 
tice, insure domestic tranquillity, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty 
.to themselves and their posterity,-Do, in the name and behalf 
'of the people of the State of New Hampshire, assent to and ratify 
the said Constitution for the United States of America. And a8 

it is the opinion of this Convention, that certain amendments and 
alterations in the said Constitution would remove the fears 
and quiet the apprehensions of many of the good people of this 
State, and more effectually guard against an undue administra- 
tton of the federal government,-The Convention do therefore 
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recommend that the following alterations and provisions be 
introduced into the said Constitution : 

I. That it be explicitly declared that all powers not expressly 
and particularly delegated by the aforesaid Constitution are 
reserved to the several states, to be by them exercised. 

11. That there shall be one representative to every thirty 
thousand persons, according to the census mentioned in the 
Constitution, uutil the whole number of representatives amount 
to two hundred. 

111. That Congress do not exercise the powers vested in them 
by the fourth section of the first article but in cases when a 
State shall neglect or refuse to make the regulations therein 
mentioned, or shall make regulations subversive of the rights 
of the people to a free and equal representation in Congress; 
nor shall Congress in any case make regulations contrary to  
a free and equal represcntation. 

IV. That Congress do not lay direct taxes but when the 
moneys arising from impost, excise, and their other resources, are 
insufficient for the public exigencies, nor then, until Congress 
shall have first made a requisition upon the States to assess, 
levy, and pay, their respective proportions of such requisition, 
agreeably to the census fixed in the said Constitution, in such 
way and manner as the legislature of the State shall think 
best; and in such case, if any State shall neglect, then Congress 
may assess and levy such State's proportion, together with the 
interest thereon, at the rate of six per cent per annum, from 
the time of payment prescribed in such requisition. 

V. That Congress shall erect no company of merchants with 
exclusive advantages of commerce. 

VI. That no person shall be tried for any crime by which he 
may incur an infamous punishment, or loss of life, until he first 
be indicted by a grand jury, except in such cases as may arise 
in the government and regulation of the land and naval forces. 

VII. A11 common law cases between citizens of different 
States shall be commenced in the common law courts of the 
respective States: and no appeal shall be allowed to the federal 
court, in such cases, unle~s the sum or value of the thing in 
controversy amount to three thousand dollars. 

VIII. In  civil actions between citizens of different States, 
every issue of fact, arising in actions s t  common law, shall 
be tried by jury, if the parties, or either of them, request it. 
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IX. Congress shall a t  no time consent that any person hold- 
ing an office of trust or profit under the United States, shall 
accept any title of nobility, or any other title or office, from any 
king, prince or foreign state, 

X. That no standing army shall be kept up in tirne of peace, 
unless with the consent of three-fourths of the members of each 
branch of Congress; nor shall soldiers, in time of peace, be 
quartered upon private houses, without the consent of the 
owners. 

XI. Congress shall make no laws touching religion, or to 
infringe the rights of conscience. 

XII. Congress shall never disarm any citizen, unless such as 
are or have been in actual rebellion. 

And the Convention do, in the name and in behalf of the peo- 
ple of this State, enjoin it upon their representatives in Congress, 
a t  all times until the alterations and provisions aforesaid have 
been considered agreeably to  the fifth article of the said Con- 
stitution, to  exert all their influence, and use all reasonable 
and legal methods, to  obtain a ratification of the said altera- 
tions and provisions, in such manner as is provided in the 
article. 

And that the United States in Congress assembled may have 
due notice of the assent and ratification of the said Constitution 
by this Convention, it i~ Resolved, That the assent and ratifica- 
tion aforesaid be engrossed on parchment, together with the 
recommendation and injunction aforesaid, and with this reso- 
lution ; and that  John Sullivan, Esq., president of the Conven- 
tion, and John Langdon, Esq., president of the State, transmit 
the same, countersigned by the secretary of Convention, 
and the secretary of State, under their hands and seals, to  the 
United States in Congress assembled. 

J O H N  SULLIVAN, Pres. o f  the Conv. [L. s.] 
J O H N  LANGDON, Pres. of the State. [L. s.] 

BY order. { JOHN CALB, Secretary qf Convention. 
JOSEPH PEARSON, Sec~etary o f  State. 

VIRGINIA.-to w i t . - J u ~ ~  26, 1'188. 

We, tfhe delegates of the people of Virginia, duly elected in 
pursuance of a recommendation from the General Assenibly, 
and now met in Convention, having fully and freely investigated 
and discussed the proceedings of the Federal Convention, and 
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being prepared as well as the most mature deliberation hath 
enabled us, to  decide thereon,-Do, in the name and in behalf 
of the people of Virginia, declare and make known, that the 
powers granted under the Constitution, being derived from the 
people of' the United States, may be resumed by them, when- 
soever the same shall be perverted to  their injury or oppres- 
sion, and that every power not granted thereby remains with 
them, and a t  their will ; that, therefore, no right, of any 
denomination, can be canceled, abridged, restrained, or mod- 
ified, by the Congress, by the Senate or House of Representa- 
tives, acting in any capacity, by the President, or any depart- 
ment or officer of the United States, except in those instances 
in which power is given by the Constitution for those purposes ; 
and that, among other essential rights, the liberty of conscience, 
and of the press, cannot be canceled, abridged, restrained, or 
modified, by any authority of the United States. With these 
impressions, with a solemn appeal to the Searcher of' all hearts 
for the purity of our intentions, and under the conviction that  
whatsoever imperfections may exist in the Constitution ought 
rather to be examined in the mode prescribed therein, than to  
bring the Union into danger by a delay with a hope of obtain- 
ing amendments previous to the ratifications,-We, the said 
delegates, in the name and in behalf of the people of Virginia, 
do, by these presents, assent to and ratify the Constitution 
recommended, on the 17th day of September, 178'7, by the 
Federal Convention, for the government of the United States, 
hereby announcing to all those whom i t  may concern, that  the 
said Constitution is binding upon the said people, according to 
an authentic copy hereto annexed, in the words following. 
[See Constitution.] 

Done in Convention, this 26th day of June, 1188. 
,By  order of the Convention. 

EDM. PENDLETON, President. [L. s.] 

[See DEBATES IN CONVENTION, where the Declaration or 
Bill of Rights, afid Amendments, are printed a t  large.] 

WEDNESDAY, Ju ly  2, 1788. 

The State of New Hampshire having ratified this Constitu- 
tion, transmitted to them by the act of the 28th of September 
last, and transmitted to  Congress their ratification, and the 
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same being read, the president reminded Congress that this 
was the ninth ratification transmitted and laid before them; 
whereupon,- 

On motion of Mr. Clarke, seconded by Mr. Edwards,- 
Ordered, That the ratifications of the Constitution of the 

United States, transmitted to  Congress, be referred to  a com- 
mittee to  examine the same and report an act to  Congress fbr 
putting the said constitution into operation, in pursuance of the 
resolutions of the late Federal Convention. 

On the question to  agree to  this order, the yeas and nays 
being required by  Mr. Yates : 

New Hampshire,. ..... .Mr. Gilrnan, 
Mr. Wigate,. ........... + %  : 1 ' 9 .  

Massachusetts,. ....... .Mr. Dane,. ........ Ay. ) Ay. 
....... Mr. Otis,. .Ay  j 

Rhode Island,. ....... .Mr. Arnold ........... 
Mr. Hazard,. 1 &msed. ......... 

........ . .  Connecticut,.. .Mr. Huntington,. Ay. 
Mr. Edwards,.. ... .Ay. \ 4. 

New York,. .......... .Mr. L'Hornmedieu, .Ay. Divided. Mr. Yates,. ...... .No. 
New Jersey.. .Mr. Clarke,. Ay. 

I ....... ......... i Mr. Elmer, ....... .Ay. By. 
Mr. Day ton,. ...... Ay. ( 

Pennsylvania,. ....... .Mr. Bingham, 
Mr. Rrad,. ....... .Ay. Py. 

Maryland,. .......... .Mr. Contee,. ...... Ay. 
....... Virginia.. ........... .Mr. Griffin,. Ay. 

Mr. Carrington.. . . .  Ay. Ay. 
Mr. Brown,. ...... Ay. 

&uth Carolina,. ..... .Mr. Huger,. ...... .By. 
Mr. Parker,. 

I 
..... Ay. Ay. 
. . . . . .  Mr. Tucker,. Ay. 

Mr. Baldwin. Ay. 
............ ....... I 

Q e w g , .  M r .  Few, A y 1 Ay. 
...... 

So it passed in the affirmative. 

STATE O F  N E W  Y0RK.-JULY 26, 1788. 

We, the delegates of the people of the state of New York, 
duly elected and met in Convention, having maturely considered 
the Constitution for the United States of America, agreed to  
on the 17th day of September, in the year 178'7, by the Conven- 
tion then assembled a t  Philadelphia, in the commonwealth of 
Pennsylvania (a copy whereof precedes these presents), and 
having also seriously and deliberately considered the present 
situation of the United States,-Do declare and make known.-- 
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derived from, the people, and that government is instituted by 
them for their common interest, protection, and security; 

That the enjoyment of life, liberty, and the pursuit of happi- 
ness, are essential rights, which every government ought to  
respect and preserve. 

That the powers of government may be reassumed by  the 
people whensoever i t  shall become necessary to their happiness ; 
that every power, jurisdiction, and right, which is not by the 
said Constitution clearly delegated to  the Congress of the 
United States, or the departments of the government thereof, 
remains to the people of the several states, or to their respective 
state governments, t o  whom they may have granted the same ; 
and that those clauses in the said Constitution, which declare 
that  Congress shall not have or exercise certain powers, do not 
imply that Congress is entitled to any powers not given by the 
said Constitution ; but such clauses are to be construed either 
as exceptions to cerlain specified powers, or as inserted merely 
for greater caution. 

That the people have an equal, natural, and unalienable right 
freely and peaceably to exercise their religion, according to the 
dictates of conscience; and that  no religious sect or society 
ought to be favored or established by law in preference to  
others. 

That the people have a right to  keep and bear arms; that  a 
well-regulated militia, including the,body of the people capable 
of bearing arms, is the proper, natural, and safe defense of a 
free state. 

That the militia should not be subject to  martial law, except 
in time of war, rebellion, or insurrection. 

That standing armies, in tirne of peace, are dangerous to  
liberty, and ought not to  be kept up, except in cases of neces- 

si ty;  and that a t  all times the military should be under strict 
subordination to the civil power. 

That, in time of peace, no soldier ought to  be quartered in 
any house without the consent of the owner, and in time of 
war only by the civil magistrate, in such manner as the laws 
may direct. 

That no person ought to  be  taken, imprisoned, or disseized of 
his freehold, or be exiled, or deprived of his privileges, fran- 
chises, life, liberty, or property, but by due process of law. 

That no person ought to be put twice in jeopardy of life or 
6 2 
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limb, for one and the same offense; nor, unless in case of 
impeachment, be punished more than once for the same offense. 

That e w r y  person restrained of his liberty is entitled to an 
inquiry into the lawfulness of such restraint, and to a removal 
thereof if unlawful ; and that  such inquiry or removal ought not 
to  be denied or delayed, except when, on account of public 
danger, the Congress shall suspend the privilege of the writ of 
habeas corpus. 

That excessive bail ought not to be required, nor excessive 
fines imposed, nor cruel or unusual punishments inflicted. 

That  (except in the government of the land and naval forces, 
and of the militia when in actual service, and in cases of 
impeachment) a presentment or indictment by a grand jury 
ought t o  be observed as a necessary preliminary to the trial of 
all crimes cognizable by the judiciary of the United States; 
and such trial should be speedy, public, and by an impartial 
jury of the county where the crime was committed ; and that 
no person can be found guilty without the unanimous consent 
of such jury. But in cases of crimes not committed within 
any county of any of the United States, and in cases of crimes 
committed within any county in which a general insurrection 
may prevail, nr which may be in the possession of a foreign 
enemy, the inquiry and trial may be in such county as the 
Congress shall by law direct ; which county, in the two cases 
last mentioned, should be as near as conveniently may be to that 
county in which the crime may have been committed;-and 
that, in all criminal prosecutions, the accused ought to be 
informed of the cause and nature of his accusation, to be con- 
fronted with his accusers and the witnesses against him, to have 
the means of producing his witnesses, and the assistance of 
counsel for his defense ; and should not be compelled to  give 
evidence against himself. 

That the trial by jury, in the extent that it obtains by the 
common law of England, is one of the greatest securities to the 
rights of a free people, and ought to remain inviolate. 

That every freeman has a right to be sccure from all unrea- 
sonable searches and seizures of his person, his papers, or his 
property ; and therefore, that all warrants to  search suspected 
places, or seize any freeman, his papers, or property, without 
information, upon oath or affirmation, of sufficient cause, are . 

grievous and oppressive ; and that all general warrants (or such 
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in which the place or person suspected are not particularly 
designated) are dangerous, and ought not to be granted. 

That the people have a right peaceably t o  assemble together 
t o  consult for their common good, or to  instruct their represen- 
tatives, and that every person has a right to petition or apply 
t o  the legislature for redress of grievances. 

That the freedom of the press ought not to be violated or 
restrained. 

That there should be, once in four years, an election of the 
President and Vice-president, so that  no officer, who may be 
appointed by the Congress to act as President, in case of the 
removal, death, resignation, or inability, of the President and 
Vice-president, can in any case continue to  act beyond the ter- 
mination of the period for which the last President and Vice- 
President were elected. 

That nothing contained in the said Constitution is to be con- 
strued to prevent the legislature of any state from passing laws 
a t  its discretion, f r m  time to  time, to  divide such state into 
convenient districts, and to apportion its representatives to  and 
amongst such districts. 

That the prohibition contained in the said Constitution, 
against ex post facto laws, extends only to laws concerning 
crimes. 

That all appeals in causes determinable according to  the 
course of common law, ought to  be by writ of error, and not 
otherwise. 

That the judicial power of the United States, in cases in 
which a State may be a party, does not extend to criminal pros- 
ecutions, or to authorize any suit by  any person against a 
State. 

That the judicial power of the United States, as to  contro- 
versies between citizens of the same State, claiming lands under 
grants from, different States, is not t o  be construed to  extend t o  
any other controversies between them, except those which 
relate to  such lands, so claimed, under grants of different States. 

That  the jurisdiction of the Supreme Court of the United 
States, or of any other court to be instituted by the Congress, is 
not in any case to  be increased, enlarged, or extended, by  any 
faction, collusion, or mere suggestion ; and that  no treaty is to  be 
construed so to operate as to  alter the constitution of any State. 

Under these impressions, and declaring that  the rights afore- 
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said cannot be abridged or violated and that the explanations 
aforesaid are consistent with the said Constitution, and in confi- 
dence that the amendnients which shall have been proposed to 
the said Constitution will receive an early and mature considera- 
tion,-We, the said delegates, in the name and in the behalf of 
the people of the State of New York, do, by these presents, 
assent to  and ratify the said. Constitution. In  full confidence, 
nevertheless, that, until a convention shall be called and con- 
vened for proposing amendments to  t,he said Constitution, the 
militia of this State will not be continued in service out of this 
State, for a longer term than six weeks, without the consent of 
the legislature thereof; that the Congress will not make or alter 
any regulation in this State, respecting the times, places and 
manner, of holding elections for senators or representatives, 
unless the legislature of this State shall neglect or refuse to 
make laws or regulations for the purpose, or from any circum- 
stance be incapable of making the same; and that, in those 
cases, such power will only be exercised u 4 i l  the legislature of 
this State shall make provision in the premises ; that no excise 
will be imposed on any article of the growth, production, or 
manufacture of the United States, or any of them, within this 
State, ardent spirits excepted; and the Congress will not lay 
direct taxes within this State, but when the moneys arising 
from the impost and excise shall be insufficient for the public 
exigencies, nor then, until Congress shall first have made a 
requisition upon this State t o  assess, levy, and pay the amount 
of such requisition, made agreeably to  the census fixed in the 
said Constitution, in such way and manner as the legislature of 
this State shall judge best ; but that  in w c h  case, if the State 
shall neglect or refuse to  pay its proportion, pursuant to  such 
requisition, then the Congress may assess and levy this State's 
proportion, together with interest, a t  the rate of six per centum 
per annum, from the time a t  which the same was required to be 
paid. 

Done in Convention, a t  Poughkeepsie, in the county of 
Dutchess, in the State of New York, the 26th day of July, 
in the year of our Lord 1'788. 

B y  order of the Convention. 
GEO. CLINTON, President. 

Attested : JOHN M'KESSON, 
A. B. BANKER, 
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And the Convention do, in the name and behalf of the people 
of the State of New York, enjoin it upon their representatives in 
Congress to exert all their influence, and use all reasonable 
means, to obtain a ratification of the following amendments t o  
the said Constitution, in the manner prescribed therein ; and in 
all laws to be ~ a s s e d  by the Uongress, in the mean time, to  con- 
form to the spirit of the said amendments, as far as the Consti- 
tution will admit. 

That there shall be one representative for every thirty thou- 
sand iuhabitahts, according to the enumeration or census men- 
tioned in the Constitution, until the whole number of represen- 
tatives amounts to two hundred, after which that  number shall 
be continued or increased, but not diminished, as the Congress 
shall direct, and according to such ratio as the Congress shall 
fix, in conformity to  the rule prescribed for the apportionment 
of representatives and direct taxes. 

That the Congress do not impose any excise on any article 
(ardent spirits excepted) of the growth, production, or manu- 
facture of the United States, or any of them. 

That Congress do not lay direct taxes but when the moneys 
arising from the impost gnd excise shall be insufficient for the 
public exigencies, nor then, until Congress shall first have made 
a requisition upon the States to  assess, levy, and pay, their 
respective proportions of such requisition, agreeably to  the 
cenws fixed in the said Constitution, in such way and manner 
as the legislatures of the respective States shall judge best ; ar~tl  
in such case, if any State shall neglect or refuse to pay its pro- 
portion, pursuant to  such requisition, then Congress may assess 
and levy such State's proportion, together with interest a t  t l ~ e  
rate of six per centum per annum, from the time of yayme~lt  
prescribed in such requisition. 

That the Cohgress shall not make or alter any regulation, in 
any State, respecting the times, places, and manner, of holding 
elections for senators and representatives, unless the legislature 
of such State shall neglect or refuse to  make laws and regula- 
tions for the purpose, or from any circumstance be incapable of 
making the same, and then only until the legislature of such 
State shall make provision in the premises ; provided, that Con- 
gress may prescribe the time for the election of representatives. 

That  no person, except natural-born citizens, or such as were 
citizens on or before the 4th day of July, 1776, or such as held 
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commissions under the United States during the war, and have 
a t  ally time since the 4th day of July, 1776, become citizens of 
one or other of the United States, and who shall be freeholders, 
shall be eligible to  the places of President, Vice President, or 
members of either honse of the Congress of the United States. 

That the Congress do not grant monopolies, or erect any 
company with exclusive advantages of commerce. 

That no standing army or regular troops shall be raised, or 
kept up, in time of peace, without the consent of two thirds of 
the senators and representatives present in each Hbuse. 

That no money be borrowed on the credit of the United 
States without the assent of two thirds of the senators and 
representatives present in each house. 

That  the Congress shall not declare war without the concur- 
rence of tw3-thirds of the senators and representatives present 
in each house. 

That the privilege of the habeas corpus shall not, by any law, 
be suspended for a longer term than six months, or until twenty 
days after the meeting of the Congress next following the pass- 
ing the act fbr such suspension. 

That the right of Congress to exe~cise exclusive legislation 
over such district, not exceeding ten miles square, as may, by 
cession of a particular State, and the acceptance of Congress, 
become the seat of government of the United States, shall not 
be so exercised as to  exempt the inhabitants of such district 
from paying the like taxes, imposts, duties, and excises, as shall 
be imposed on the other inhabitants of the State in which such 
district may be ; and that  no person shall be privileged within 
the said district from arrest for crimes committed, or debts con- 
tracted, out of the said district. 

That  the right of exclusive legislation, with respect to  such 
places as may be purchased for the erection of forts, magazines, 
arsenals, dock-yards, and other needful buildings, shall not 
authorize the Congress to  make any law to  prevent the laws of 
the States, respectively, in which they may be, from extending 
t o  such places in all civil and criminal matters, except as to 
such persons as shall be in the service of the United States; nor 
to them with respect to crimes committed without such places. 

That  the compensation for the senators and representatives 
be ascertained by standing laws ; and that no alteration of the 
existing rate of compensation shall operate for the benefit of the 
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representatives until after a subsequent election shall have 
been had. 

That the Journals of the Congress shall be plihlished at  least 
once a year, with the exception of such parts, relating to treaties 
or military operations, as, in the judgment of either house, shall 
require secrecy; and that both houses of Congress shall always 
keep their doors open during their sessions, unless the business 
may, in their opinion, require secrecy. That the yeas and nays 
shall be entered on the Journals whenever two members in 
either house may require it. 

That no capitation tax shall ever be laid by Congress. 
That no person be eligible as a senator for more than six 

years in any term of twelve years ; and that the legislatures of 
the respective States may recall their senators, or either of them, 
and elect others in their stead, to serve the remainder of the 
time for which the senators so recalled were appointed. 

That no senator or representative shall, during the time for 
which he was elected, be appointed to any office under the 
authority of the United States. 

That the authority given to the executives of the States to 
fill up the vacancies of senators be abolished, and that such 
vaaancies be filled by the respective legislatures. 

That the power of Congress to pass uniform laws concerning 
bankruptcy shall only extend to merchants and other traders ; 
and the States, respectively, may pass laws for the relief of 
other insolvent debtors. 

That no person shall be eligible to the office of President of 
the United States a third time. 

That the executive shall not grant pardons for treason, unless 
with the consent of the Congress; but may, at his discretion, 
grant reprieves to persons convicted of treason, until their cases 
can be laid before Congress. 

That the President, or person exercising his powers for the 
time being, shall not command an army in the field in person, 
without the previous desire of the Congress. 

That all letters patent, commissions, pardons, writs, and pro- 
cesses of the United States, shall run in the name of the people 
of the Uizited States, and be tested in the name of the President 
of the United States, or the person exercising his powers for 
the time being, or the first judge of the court out of which the 
same shall issue, as the case may be. 
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That the Congress shall not constitute, ordain, or establish, any 
tribunals of inferior courts, with any other than appellate juris- 
diction, except such as may be necessary for the trial of cases of 
admiralty and maritime jurisdiction, and for thetrial of piracies 
and felonies committed on the high seas ; and in all other cases 
to which the judicial power of the United States extends, and 
in which the Supreme Court of the United States has not orig- 
inal jurisdiction, the causes shall be heard, tried, and deter- 
mined, in some one of the State Courts, with the right of appeal 
to the Supreme Court of the United States, or other proper tribu- 
nal, to be established for that purpose by the Congress, with 
such exceptions, and under such regulations, as the Congress 
shall make. 

That the court for the trial of impeachments shall consist of the 
Senate, the Judges of the Supreme Court of the United States, 
and the first or senior judge, for the time being, of the highest 
court of general and ordinary common-law jurisdiction in each 
State; that the Congress shall, by standing laws, designate the 
courts in the respective States answering this description, and, in 
States having no courts exactly answering this description, 
shall designate some other court, preferring such, if any there 
be, whose judge or judges may hold their places during good 
behavior; provided, that no more than one judge, other than 
Judges of the Supreme Court of the United States, shall come 
from one State. 

That the Congrees be authorized to pass laws for compensa- 
ting the judges for such services, and for compelling their attend- 
ance; and that a majority, at least of the said judges shall be  
requisite to constitute the said court. That no person impeached 
shall sit as a member thereof; that each member shall, previous 
to the entering upon any trial, take an oath or affirmation hon- 
estly and impartially to hear and determine the cause ; and that 
a majority of the members present shall be necessary to a con- 
viction. 

That persons aggrieved by any judgment, sentence or decree 
of the Supreme Court of the United Statea, in any cause in 
which that court has original jurisdiction, with such excep- 
tions, and under such regulations, as the Congress shall make 

', 
concerning the same, shall, upon application, have a commis- 
sion, to be issued by the President of the United States to such 
men learned in the law as he shall nominate, and by and with 
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the advice and consent of the Senate appoint not less than 
seven, authorizing such commissioners, or any seven or more 
of them, to correct the errors in such judgment, or to review 
such sentence and decree, as the case may be, and to do justice 
to the parties in the premises. 

That no judge of the Supreme Court of the United States 
shall hold any other office under the United States, or any of 
them. 

That the judicial power of the United States shall extend to 
no controversies respecting land, unless it relate to claims of 
territory or jurisdiction between states, and individuals under 
the grants of different States. 

That the militia of any state shall not be compelled to serve 
without the limits of the State, for a longer term than six weeks, 
without the consent of the legislature thereof. 

That the words without the consent qf the Congress, in the 
seventh clause of the ninth section of the first article of the 
Constitution, be expunged. 

That the senators and representatives, and all executive and 
judicial officcrs of the United States, shall be bound by oath or 
affirmation not to infringe or violate the constitution or rights 
of the respective States. 

That the legislatures of the respective States may make pro- 
vision, by law, that the electors of the election districts, to be 
by them appointed, shall choose a citizen of the United States, 
who shall have been an inhabitant of such district for the term 
of one year immediately preceding the time of his election, for 
one of the repre~entatives of such State. 

Done in Convention, at  Poughkeepsie, in the county of Dutch- 
ess, in the State of New York, the 26th day of July, in 
the year of our Lord 1'188. 

By order of the Convention. 
GEO. CLINTON, Besident. 

STATE OF NORTH CAROLINA.-AUGUST 1,1788. 

IN CONVENTION, August 1, 1788. 
Resolved, that a declaration of rights, asserting and securing 

from encroachments the great principles of civil and religious 
liberty, and the unalienable rights of the people, together with 

63 
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amendments to the most ambiguous and exceptionable parts of 
the said Constitution of government, ought to be laid before 
Congress, and the convention of the States that shall or may be 
called for the purpose of amending the said Constitution, for 
their said consideration, previous to the ratification of the Con- 
stitution aforesaid on the part of the State of North Carolina. 

SAM. JOHNSON. 
By order. J. HUNT, Secretary. 

On the 14th of July, 1788, the committee reported an act for 
putting the constitution into operation, which was debated until 
the 13th of September of the same year, when the following 
resolution was adopted : 

" Whereas the Convention assembled in Philadelphia, pur- 
suant to the resolution of Congress of the 21st of February, 
1787, did, on the 17th of September, in the same year, report to 
the United States in Congress assembled a Constitution for the 
people of the United States ; whereupon Congress, on the 28th 
of the same September, did resolve, unanimously, 'That the 
said report, with the resolutions and letter accompanying 
the same, be transmitted to the several legislatures, in order to 
be submitted to a convention of delegates, chosen in each state 
by the people thereof, in conformity to the resolves of the Con- 
vention made and provided in that case;' and whereas the 
Constitution so reported by the Convention, and by Congress 
transmitted to the several legislatures, has been ratified in the 
manner therein declared to be sufficient for the establishment 
of the same, and such ratifications, duly anthenticated, have 
been received by Congress, and are filed in the office of the 
secretary ; therefore, - 

uResolved, That the first Wednesday in January next be 
the day for apppinting electors in the several states which, 
before the said day, shall have ratified the said Constitution ; 
that the first Wednesday in February next be the day for the 
electors to assemble in their respective states, and vote for a 
President ; and that the first Wednesday in March next be the 
time, and the present seat of Congress the place, for com- 
mencing proceedings under the said Constitution." 

The elections of the several states were held conformably to 
the above resolution. On Wednesday the 4th of March, 1789, 
proceedings commenced under the Constitution; and on the 
30th of April, of the same year, GEORGE WASHINGTON, elected 
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by the unanimous suffrage of the electors, was inanguratecl as 
President of the United States. 

On the 11th of January, 1790, the'following ratification of 
the Constitution, by the state of North Carolina, was commu- 
nicated by President Washington to both houses of Congress: 

STATE O F  NORTH CAROLT.NA.-NO~E~XBER 2 1, 1'18% 

IN CONVENTION. 
Whereas the General Convption which met in Philadelphia, 

in pursuance of a recommendation of Congress, did recommend 
to the citizen8 of the United States a Constitution or form of 
government in the following words, namely, - 
" We, the people," &c. [Here follows the Constitution of 

the United States, verbatim.] 
Resolved, That this Convention, in behalf of thc freemen, 

citizens and inhabitants of the state of North Carolina, clo 
adopt and ratify the said Constitution and form of govern- 
ment. 

Done in Convention this 21st day of November, one thou- 
sand seven hundred and eighty-nine. 

(Signed) SAMUEL JOHNS0 N, 
President of the Convention. 

- 
RHODE ISLAND.-MAY 29, 1'790. 

[The Constitution of the United States of America precedes the 
following ratification.] 

Rat$cation of the Constitution by the Convention of the State 
of Rhode Island and Providence Plantations. 

We, the delegates of the people of the state of Rhode Island 
and Providence Plantations, duly elected and met in Conven- 
tion, having maturely considered the Constitution for the 
United States of America, agreed to on the seventeenth day of 
September, in the year one thousand seven hundred and eighty- 
seven, by the Convention then assembled at  Philadelphia, in 
the commonwealth of Pennsylvania (a copy whereof precedee 
these presents), and having also seriously and deliberately con- 
sidered the present situation of this state, do declare and make 
known, - 
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I. That there are certain natural rights of which men, when 
they form a social compact, cannot deprive or divest their pos 
terity, - among which are the enjoyment of life and liberty, 
with the means of acquiring, possessing, and protecting prop- 
erty, and pursuing and obtaining happiness and safety. 

11. That all power is naturally vested in, and conseqnently 
derived from, the people ; that magistrates, therefore, are their 
trustees and agents, and a t  all times amenable to them. 

111. That the powers of government may be reawumed by 
the people whensoever it shall beeorne necessary to their happi- 
ness. That the rights of the states respectivcly to nominate 
and appoint all state officers, and every other power, jurisdic- 
tion, and right, which is not by the said Constitution clearly 
delegated to  the Congress of the United States, or to  the 
departments of government thereof, remain to the people of 
the several states, or their respective state governments, to  
whom they may have granted the same ; and that those clauses 
in the Constitution which declare that  Congress shall not have 
or exercise certain powers, do not imply that Congress is 
entitled to  any powers not given by the said Constitution ; but 
such clauses are to be construed as exceptions to certain 
specified powers, or as inserted merely for greater caution. 

IV. That religion, or the duty which we owe to  our Creator, 
and the manner of discharging it, can be directed only b y  
reason and conviction, and not by  force and violence; and 
therefore all men have a natural, equal, and unalienable right 
to  the exercise of religion according to the dictates of con- 
science ; and that no particular religious sect or society ought 
t o  be favored or established, by law, in preference to others. 

V. That the legislative, executive, and judiciary powers of 
government should be separate and distinct ; and, that the 
members of the two first may be restrained fiom oppression, 
by feeling and participating the public burdens, they should, at 
$xed periods, be reduced to a private station, returned into the 
mass of the people, and the vacancies be supplied by certain 
and regular elections, in which all or any part of the former 
members to  be eligible or ineligible, as the rules of the con- 
stitution of government and the laws shall direct. 

VI. That elections of representatives in legislature ought to  
be Cree and frequent ; and all men having sufficient evidence 
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comniunity, ought to have the right of suffrage; and no aid, 
charge, tax, or fee, can be set, rated, or levied, upon the people 
without their own consent, or that of their representatives so 
elected, nor can they be bound by any law to  which they have 
not in like manner consented for the public good. 

VII. That all power of suspending laws, or the execution of 
laws, by any authority, without the consent of the represent- 
atives of the people in the legislature, is injurious to  their 
rights, and ought not to  be exercised. 

VIII. That, in all capital and criminal prosecutions, a man 
bath a right t o  demand the cause and nature of his accusation, 
to  be confronted with the accusers and witnesses, to call for 
evidence, and be allowed counsel in his favor, and to  a fair and 
speedy trial by an impartial jury in his vicinage, without 
whose unanimous consent he cannot be found guilty (except in 
the government of the land and naval forces), nor can he be 
compelled to give evidence against himself. 

IX. That no freeman ought to be taken, imprisoned, or dis- 
seized of his freehold, liberties, privileges, or franchises, or 
outlawed, or exiled, or in any manner destroyed or deprived of 
his life, liberty, or property, but by the trial by jury, or by tbe 
law of the land. 

X. That every freeman restrained of his liberty is entitled t o  
a remedy, to inquire into the lawfulness thereof, and to  remove 
the same if unlawful, and that  such remedy ought not to  be 
denied or delayed. 

XI. That in controversies respecting property, and in suits 
between man and man, the ancient trial by jury, as hath been 
exercised by us and our ancestors, from the time whereof the 
memory of man is not to the contrary is one of the greatest 
securities to the rights of the people, and ought to remain 
sacred and inviolable. 

XII. That every freeman ought to obtain right and justice, 
freely and without sale, con~pletely and without denial, promptly 
and without delay; and that all establishments or regulations 
contravening these rights are oppressive and unjust. 

XIII. That excessive bail ought not to  be required, nor exces- 
sive fines imposed, nor cruel or unusual punishments inflicted. 

XIV. That every person has a right to  be secure from all 
unreasonable searches and seizures of his person, his papers, or 
his property. and therefore, that all warrants to search suspec- 
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ted places, to seize any person, his papers, or his property, with- 
out information upon oath or affirmation of sufficient cause, are 
grievous and oppressive; and that  all general warrants (or such 
in which the place or person suspected are not particularly desig- 
nated) are dangerous, and ought not to be granted. 

XV. That the people have a right peaceably to assemble 
together to consult for their common good, or to instruct their 
representatives ; and that  every person has a right to petition or 
apply to  the legislature for redress of grievances. 

XVI. That the people have a right to freedom of speech, and 
of writing and publishing their sentiments. That fieedom of the 
press is one of the greatest bulwarks of liberty, and ought not 
to be violated. 

XVII. That the people have a right to  keep and bear arms ; 
that  a well-regulated militia, including the body of the people 
capable of bearing arms, is the proper, natural, and safe defense 
of a Yree state; that  the militia shall not be subject to  martial 
law, except in time of war, rebellion, or insurrection ; that stand- 
ing armies in time of peace, are dangerous to  liberty, and ought 
not to  be kept up, except in cases of necessity; and that, a t  all 
times, the military should be under strict subordination to the 
civil power; that in time of peace, no soldier ought to  be quar- 
tered in any house without the consent of the owner, and in time 
of war only by  the civil magistrates, in such manner as the law 
directs. 

XVIII .  That  any person religiously scrupulous of bearing 
arms ought to  be exempted upon payment of an equivalent to  
employ another to bear arms in his stead. 

Under these impressions, and declaring that the rights afore- 
said cannot be abridged or violated, and that the explanations 
aforesaid are consistent with the said Constitution, and in confi- 
dence that the amendments hereafter mentioned will receive an 
early and mature consideration, and conformably to  the fifth 
article of said Constitution, speedily become a part thereof, - 
We, the said delegates, in the name and in the behalf of the peo- 
ple of the state ofRhode Island and Providence Plantations, do, 
by  these presents, assent to  and ratify the said Constitution. 
I n  full confidence, nevertheless, that until the amendments here- 
after proposed and undermentioned shall be agreed to and rati- 
fied, pursuant to  the aforesaid fifth article, the militia of this 
state will not be continued in service out of this state, for a 
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longer term than six weeks, without the consent of the iegisla- 
ture thereof; that the Congress will not make or alter any regu- 
lation in this state respecting the times, places, and manner of 
holding elections for senators or representatives, unless the 
legislatlire of this state shall neglect or refuse to  make laws or 
regulations for the purpose, or, from any circumstance, be inca- 
pable of making the same; and that, in those cases, such power 
will only be exercised until the legislature of this state shall 
make provision in the premises; that  the Congress will not lay 
direct taxes within this state, but when the moneys arising from 
impost, tonnage, and excise, shall be insufficient for the public 
exigencies, nor until the Congress shall have first made a requisi- 
tion upon this state to  assess, levy, and pay, the amount of such 
requisition made agreeable to the census fixed in the said Con- 
stitution, in such way and manner as the legislature of this 
State shall judge best ; and that Congress will not lay any cap- 
itation or poll-tax. 

Done in Convention a t  Nemport, in the county of Newport, 
in the State of Rhode Island and Providence Plantations, 
the twenty-ninth day of May, in the year of our Lord one 
thousand seven hundred and ninety and in the fourteenth 
year of the independence of the United States of America. 

By order of the Convention. 
(Signed) DANIEL OWEN, President. 

Attest. DANIEL UPDIKE, Secretary. 

And the Convention do, in the name and behalf of the people 
of the State of Rhode Island and Providence Plantations, 
enjoin it upon their senators and representative or representa- 
tives, which may be elected to represent this State in Congress, 
to  exert all their influence, and use all reasonable means, to  
obtain a ratification of the following amendments to  the said 
Constitution, in the manner prescribed therein ; and in all laws 
t o  be passed by the Congress in the mean time, to  conform to  
the spirit of the said amendments, as far as  the Constitution will 
admit. 

AMENDMENTS. 
I. The United States shall guaranty to  each state its sover- 

eignty, freedom and independence, and every power, jurisdiction, 
and right, which is not by this Constitution expressly delega- 
ted to the United States. 
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11. That Congress shall not alter, modify, or interfere in, 
the times, places or mapner, of holding elections for senators 
and representatives, or either of them, except when the legisla- 
lature of any state shall neglect, refuse, or be disabled, by inva- 
sion or rebellion, to prescribe ,the same, or in case when the pro- 
vision made by  the state is so imperfect as that no consequent 
election is had, and then only until the legislature of such state 
shall make provision in the premises. 

111. I t  is declared by the Convention, that the judicial power 
of the United States, in cases in which a state may be a party, 
does not extend to  criminal prosecutions, Jr to  authorize any 
suit by  any person against a state; but to  remove all doubts 
or controversies respecting the same, that it be especially 
expressed, as a part of the Constitution of the United States, 
that  Congress shall not, directly or indirectly, either by thern- 
selves or through the judiciary, interfere with any one of the 
States, in the redemption of paper money already emitted, and 
now in circulation, or in liquidating and discharging the public 
securties of any one state;  that each and every state shall have 
exclusive right of making such laws and regulations for the 
before mentioned purpose as they shall think proper. 

IV. That no amendments to  the Constitution of' the United 
States, hereafter to be made, pursuant t o  the fifth article, 
shall take effect, or become a part of the Constitution of the 
United States, after the year one thousand seven hundred and 
ninety-three, without the consent of eleven of the States here- 
tofore united under the Confederation. 

V. That the judicial powers of the United States shall extend 
to  no possible case where the cause of' action shall have origina- 
ted before the ratification of this Constitution, except in dis- 
putes between States about their territory, disputes between 
persons claiming lands under grants of different States, and 
debts due to  the United States. 

VI. That no person shall be compelled to do military duty 
otherwise than by  voluntary enlistment, except in cases of gen- 
eral invasion ; anything in the second paragraph of the sixth 
article of the Constitution, or any law made under the Con- 
stitution, to the contrary notwithstanding. 

VII. That no capitation or poll-tax shall ever be laid by Con- 
gress. 
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VIII. In  'cases of direct taxes, Congress shall fi;.st make 
requisitions on the several States to  assess, levy, and pay, their 
respective proportions of such requisitions, in such way and 
manner as the legislatures of the several States shall judge 
best; and in case any State shall neglect or refuse to  pay its 
proportion, pursuant to such requisition, then Congress may 
assess and levy such State's proportion, together with interest, 
a t  the rate of six per cent per annum, from the time pre- 
scribed in such requisition. 

IX. That Congress shall lay no direct taxes without the eon- 
sent of the legislatares of three-fourths of the States in the 
Union. 

X. That the Journal of the proceedings of the Senate and 
House of Represerltatives shall be published as soon as conveni- 
ently may be, at least once in every year;  except such parts 
thereof relating to treaties, alliances, or military operations, as 
in their judgment require secrecy. 

XI. That regular statements of the receipts and expenditures 
of all public moneys shall be published a t  least once a year. 

XII. As standing armies, in time of peace, are dangerous to 
liberty, 31113 ought not to be kept up, except in cases of neces- 
sity, and as, a t  all times, the military should be ~ lnde r  strict 
subordination to the civil power, that, therefore, no standing 
army or regular troops shall be raised or kept up in time of 
peace. 

XIII. That no moneys be borrowed, on the credit of the 
United States, without the assent of two-thirds of the Senators 
and Representatives present in each House. 

XIV. That the Congress shall not declare war without the 
concurrence of two-thirds of the Senators and Representatives 
present in each House. 

XV. That the words "without the consent of Congress," ih 
the seventh clause in the ninth section of the first article of 
the Constitution be expunged. 

XVI.  That no judge of the Supreme Court of the United 
States shall hold any other office under the United States, 
or any of them; rior shall any officer appointed by Congress, or 
by the President and Senate of the United States, be permitted 
to hold any office under the appointment of any of the States. 

XVII. As a traffic tendi~ig to  establish or continue the slavery 
of any part of the human species is disgraceful to the cause of 

6 4 
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liberty and humanity, that Congress shall, as soon as may be, 
promote and establish such laws and regulations as may effectu- 
ally prevent the importation of slaves of every description into 
the United States. 

XVIII. That the state legislatures have power to recall, 
when they think it expedient, their federal senators, and to send 
others in their stead. 

XIX. That Congress have power to establish a uniform rule 
of inhabitancy or settlement of the poor of the different states 
throughout the United States. 

XX. That Congress erect no company with exclusive advan- 
tages of commerce. 

XXl. That when two members shall move and call for the 
ayes and nayes on any question, they shall be entered on the 
Journals of the houses respectively. 

Done in Convention, at  Newport, in the county of Newport, 
in the state of Rhode Island and Providence Plantations, 
the twenty-ninth day of May, in the year of our Lord one 
thousand seven hundred and ninety, and the 14th year of 
the independence of the United States of America. 

By order of the Convention. 
(Signed) DANIEL 0 WEN, President. 

Attest. DANIEL UPDIKE, Secretary. 

On the 9th of February, 1'791, the following acts of the state 
of Vermont, relating to the Con~titution, u-ere communicated 
to Congress : 

STATE O F  VERMONT. 
A n  Act to  authorize the People of  this State to meet i n  Con- 

vention, to deliberate upon and agree to the Constitution 
e of the United States. 

Whereas, in the opinion of this legislature, the future interest 
and welfare of this state render it necessary that the Con- 
stitution of the United States of America, as agreed to by the 
Convention at  Philadelphia, on the seventeenth day of Septem- 
ber, in the year of our Lord one thousand seven hundred and 
eighty-seven, with the several amendments and alterations, as 
the same has been established by the United States, should be 
laid before the people of this state for their approbation, - 

I t  is hereby enacted, by the General Assembly of the state 
of Vermont, That the first constable in each town s l d l  warn 
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the inhabitants, who, by law, are entitled to vote for repre- 
sentatives in General Assembly, in the same manner as they 
warn freemen's meetings, to  meet in their respective towns on 
the first Tuesday of December next, at ten o'clock forenoon, 
at  the several places fixed by law for holding the annual elec- 
tion; and when so met they shall proceed, in the same manner 
as in the election of representatives, to choose some suitable 
person, from each town, to serve as a delegate in a state con- 
vention, for the purpose of deliberating upon and agreeing to 
the Constitution of the United States as now established; 
and the said constable shall certify to the said convention the 
person so chosen in the manner aforesaid. And, 

I t  is hereby further enacted, by the authority aforesaid, 
That the persons so elected to serve in State convention, as r 

aforesaid, do assemble and meet together on the first Thursday 
of January next, at Bennington, then and there deliberate upon 
the aforesaid Constitution of the United States, and if approved 
of by them, finally to assent to and ratify the same, in behalf 
and on the part of the people of this State, and make report 
thereof to the governor of this State for the time being, to be by 
him communicated to the President of the United States, and 
the legislature of this State. 

STATE OF VERMONT, SECRETARY'S OFFICE, 
BENNINGTON, January 21, 1791. 

The preceding is a true copy of an act passed by the legisla- 
ture of the State of Vermont, the twenty-seventh day of 
October, in the year of our Lord one thousand seven hundred 
and ninety. 

ROSWELL HOPKINS, Secretary qf State. 

IN CONVENTION OF THE DELEGATES OF THE PEOPLE OF THE 
STATE OF VERMONT. 

Whereas, by an act of the commissioners of the State of New 
York, done at  New York, the seventeenth day of ~c tober ;  in 
the fifteenth year of the independence of the United States of 
America, one thousand seven hundred and ninety, every impedi- 
ment, as well on the part of the State of New York as on the 
part of the State of Vermont, to the admission of the State of 
Vermont into the Union of the United States of America, is 
removed ; in full faith and assurance that the same will stand 
approved and ratified by congress. 

This Convention having impartially deliberated upon the Con- 
stitution of the United States of America, as now established, 
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submitted to  us by an act of the General Assembly of the State 
of Vermont, passed October the twenty-seventh, one thousand 
seven hundred and ninety,-Do, in virtue of the power and 
authority to us given for that  purpose, fully and entirely 
approve of, assent to, and ratify, the said Constitution; and 
declare that, immediately from and after this State shall be 
admitted by the Congress into the Union, and to  a full partici- 
pation of the benefits of the government now enjoyed by the 
States in the Union, the same shall be binding on us, and the 
people of the State of Vermont forever. 

Done a t  Bennington, in the county of Bennington, the tenth 
day of January, in the fifteenth year of the independence 
of the United States of America, one thousand seven hun- 
dred and ninety-one. 

In testimony whereof, we have hereunto subscribed our names. 
(Signed) THOMAS CHTTTENDEN, President. 

Signed by one hundred and five members-dissented, four. 
Attest. ROSWELL HOPKINS, Secretary of Convention. 

- 
NO. 14. 

A t  the first session of the first Congress under the Constitu- 
tion, the following resolution was adopted : 

CONGRESS OF THE UNITED STATES; 

Begu~z a n d  held i n  the City of New York, on Wednesday, the 
4th of illarch, 1789. 

'' The conventions of a number of the States having, a t  the 
time of their adopting of the Constitution, expressed a desire, in 
order to prevent misconstruction or abuse of its powers, that 
further declaratory and restrictive clauses should be added ; and 
as extending the ground of public confidence in the government 
,will best insure the beneficent ends of its institution : 

Xesolved by the Senate a n d  House qf Representatives of the 
United States of America, i n  Congress assembled, two-thirds of 

both houses concurring, that  the following articles be pro- 
posed to  the legislatures of the several States, as amendments 
to  the Constitution of the United States, all or any of which 
articles, when ratified by three-fourths of the said legislatures, 
t o  be valid, to all intents and purposes, as  part of the said 
Constitution, namely - 

Articles i n  addition to, a n d  Amendment of, the Constitution 
of the United States of America, proposed by Congress, a n d  
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p.at$ed by the Legislatures of the several States, pursuant to 
the Fifth article of the original Constitution. 
"ART. I. After the first enumeration required by  the first 

article of the Constitution, there shall be one representative for 
every thirty thousand, until the number shall amount t o  one 
hundred, after which the proportion shall be so regulated by 
Congress, that there shall not be less than one hundred rep- 
resentatives, nor less than one representative for every forty 
thousand persons, until the number of representatives shall 
amount to two hundred, after which the proportion shall be so 
regulated by Congress, that there shall not be less than two hun- 
dred representatives, nor more than one representative for every 
fifty thousand. 

" ART. 11. NO law varying the compensation for services of 
the senators and representatives shall take effect, until an 
election of representatives shall have intervened. 

" ART. 111. ' Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise thereof, or  
abridging the freedom of speech, or of the press, or the right 
of the people peaceably to assemble, and t o  petition the gov- 
ernment for a redress of grievances. 

"ART. IV. A well-regulated militia being necessary to  the 
seeurity of a free State, the right of the people t o  keep and 
bear arms shall not be infringed. 

" ART. V. No soldier shall, in time of peace, be quartered In 
any house without the consent of the owner, nor in time of war, 
but in a manner prescribed by law. 

"ART. VI. The right of the people to  be secure in their 
persons, houses, papers, effects, against unreasonable searches 
and seizures, shall not be violated ; and no warrants shall issue, 
but upon principal cause, supported by oath or affirmation, and 
particularly describing the place to be searched and the persons 
or things to  be seized. 

"ART. VII. NO person shall be held to  answer for a capital 
or otherwise infamous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia when in actual service in time of 
war or public danger; nor shall any person be subject, for the 
same offense, to  be twice be put in jeopardy of life or limb; nor 
shall be compelled, in any criminal case, t o  be  a witness 
against himself; nor be deprived of life, liberty, or property, 
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without due process of law ; nor shall private property be taken 
for public use without just compensation. 

"ART. VIII. In all criminal prosecutions, the accused shall 
enjoy the right of a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall have 
been committed, which district shall have beeii previously ascer- 
tained by law ; and to be informed of the nature and cause of 
the accusation; to be confronted with the witnesses against 
him ; to have compulsory process for obtaining witnesses in his 
favor; and to have the assistance of counsel for his defense. 

" ART. IX. In suits at  common law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by jury 
shall be preserved, and no fact tried by a jury shall be otherwise 
re-examined in any court of the United States, than according 
to the rules in conimon law. 

" ART. X. Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted. 

"ART. XI. The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage others 
retained by the people. 

"ART. XII. The powers not delegated to the United States 
by the Constitution, nor prohibited by it tosthe States, are 
reserved to the States, respectively, or to the people. 

"FREDERICK AUGUSTUS MUHLENBERG, 
Speaker of the House of Representatives. 

" JOHN ADAMS, Vice-president of the United States, 
a n d  President qf the S'enate." 

NO. 15. 

Which, being transmitted to the several State legislatures, 
were decided upon by them, according to the following returns : 

By the State of &ew Hampshire.-Agreed to the whole of 
the said amendments, except the 2d article. 

By the State of New York-Agreed to the whole of the 
said amendments, except the 2d article. 

By the State of Pennsylvania.--Agreed to the 3d, 4th, 5th, 
6th, 7th, Sth, gth, loth, l l th ,  and 12th articles of the said 
amendments. 

By  the State of Delaware.-Agreed to  the whole of the said 
amendments except the 1st article. 
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By the State of Maryland.--Agreed to the whole of the said 
twelve amendments. 

B y  the State of North Carolina.-Agreed to the whole of 
the said twelve amendments. 

B y  the State of Rhode Island and  Providence Plantations. 
--Agreed to the whole of the said twelve articles. 

B y  the State of New Jersey.-Agreed to the whole of the 
said amendments except the 2d article. 

B y  the Xtate of Virginia.-Agreed to the whole of the said 
twelve articles. 

No returns were made by the. States of Massachusetts, Con- 
necticut, Georgia and Kentucky. 

The amendments thus proposed became a part of the Con- 
stitution, the first and second of them excepted, which were not 
ratified by a sufficient number of the State legislatures. 

At the first session of the third Congress, the following 
amendment was proposed to the State legislatures : 

UNITED STATES IN CONGRESS ASSEMBLED. 
" ResolveJ, by t7be Senate and  IIouse of Representatives of 

the United States of America in  Congress assembled, two- 
thirds of both houses concurring, That the following article be 
proposed to the legislatures of the several States, as an amend- 
ment to the Constitution of the United States; which when 
ratified by three-fourths of the said legislatures, shall be valid 
as part of the said Constitution, namely,- 

"The judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, commenced 
or prosecuted against one of the United States, by citizens or 
subjects of any foreign State. 

" FREDERICK AUGUSTUS MUHLENBERG, 
Speaker of the House of Representatives. 

JOHN ADAMS, Vice-President of the United States, 
and  President of the Senate. 

"Attest. J. BECKLEY, C'lerk qf th,e House of Representatives. 
S~nr.  A. OTIS, Secretary of the Senate." 

From the Journals of the House of Representatives, at  the 
second session of the third Congress, it appears that returns 
from the State legislatures, ratifying this amendment, were 
received, as follows :- 

From New York, Massachusetts, Vermont, New Hampshire, 
Georgia, and Delaware. 
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At  the first session of the fourth Congress, further returns, 
ratifying the same amendment, were reoeivcd from Rhode 
Island and North Carolina. 

At the second session of the fourth Congress, on the 2d of 
March, 1787, the following resolution was adoped : 

"UNITED STATES IN CONGRESS ASSEMBLED. 
"Resolved, by the Senate and House of Representatives of 

the United States of America in  Co~agress assembled, That 
the President be requested to adopt some speedy and effectual 
means of obtaining information from the States of Connecticut, 
New Jersey, Pennsylvania, Maryland, Virginia, Kentucky, 
Tennessee, and South Carolina, whether they have ratified the 
amendment proposed by Congress to the Constitution concern- 
ing the suability of States; if they have, to obtain the proper 
evidence thereof 

"JONATHAN DAYTON, 
fipeaker of the House of Representatives. 

"WILLIAM BINGHAM. 
President, pro tempore, of the Senate. 

Approved March 2, 1797. 
" GEORGE WASHINGTOK, 

President of the United States." 

At the second session of the fifth Congress, the following 
message from the President of the United States was transmit- 
ted to both houses : 

From a report of t,he Secretary of State, made under the 
direction of President Adams, on the 28th December, 1797, it 
appeared that the States of Connecticut, Maryland and Vir- 
ginia, had ratified the amendment ; that New Jersey and Penn- 
sylvania had not ratified it ; South Carolina had not definitely 
acted upon it. No answers had been received from Kentucky 
and Tennessee. 

MESSAGE. 

Gentlemen of the Senate, and  Ge?ztlemen of the House of 
Representatives :- 

" I have an opportunity of transmitting to Congress a report 
of the Secretary of State, with a copy of an act of the legisla- 
ture of the State of Kentucky consenting to the ratification of 
the amendment of the Constitution of the United States pro- 
posed by Congress, in their resolution of the second day of' 



APPENDIX. 117 

December, 1793, relative to the suability of States. This 
amendment having been adopted by three-fourths of the sev- 
eral States, may now be declared to be a part of the Con- 
stitution 01 the Uni,ted States. 

" UNITED STATES, fitnuary 8, 1798. JOHN ADAMS." 

"EIGHTH CONGRESS OF THE UNITED STATES. 
At the X r s t  Session, begun and held a t  the City of Washing- 

ton, i n  th,e Territory of Columbia, on Monday, the seven- 
teenth of October, one thousand eight hundred and three. 
" Resolued, by the Senate and  %use of Representatives of 

the United States of America i n  Congress assem7&d, two- 
thirds of both houses concurring, That, in lieu of the third para- 
graph of the first section of the second article of the Constitu- 
tion of the United States,-which, when ratified by three- 
fourths of the legislatures of the several States, shall be valid 
to all intents and purposes, as a part of the said Constitu- 
tion, to wit,- 

" ' The electors shall meet in their respective States, and vote 
by ballot for President and Vice-president, one of whom, at  least, 
shall not be an inhabitant of the same State with themselves ; 
they shall name in their ballots the person voted for as President, 
and in distinct ballots the person voted fbr as Vice-president; 
and they shall make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice-president, and 
of the number of votes for each ; which lists they shall sign and 
certify, and transmit sealed to the seat of the government of 
the United  state^, directed to the president of the Senate. 

The president of the Senate shall, in the presence of the 
Senate and House of Representatives, open all the certificates, 
and the votes shall then be counted. The person having the 
greatest number of votes for President shall be the President, 
if such number be a majority of the whole number of electors 
appointed ; and if no person have such a majority, then from 
the persons having the highest numbers, not exceeding three, 
on the list of those voted for as President, the House of Repre- 
sentatives shall choose immediately, by ballot, the President. 
But in choosing the President, the votes shall be taken by 
states, the representations from each state having one vote ; a 

66 
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quorum for this purpose shall consist of a member or member8 
from two-thirds of the states, and a majority of all the states 
shall be necessary to a choice. And if the House of Represent- 
atives shall not choose a President whenever the right of choice 
shall devolve upon them, before the fourth day of March next 
following, then the Vice-president shall act as President, as in 
the case of the death or other constitutional disability of the 
President. 

" ' The person having the greatest number of votes as Vice- 
President shall be the Vice-president, if such number be a 
majority of the whole number of electors appointed; and if 
no person have a majority, then, from the two highest num- 
bers on the list, the Senate shall choose the Vice-President. A 
quorum for that purpose shall consist of two-thirds of the 
whole number of the Senators, and a majority of the whole 
number shall be necessary to a choice. 

"' But no person constitutionally ineligible to the office of 
President shall be eligible to that of Vice-president of the 
United States.' 

" Attest. JOHN BECKLEY, 
Clerk of  the House of Representatzves of tne Jnited Xtates. 

" SAM. A. OTIS, 
Secretary to the Senate of t7~e Ut~ited States." 

A t  the same session, an act passed of which the following is 
the 1 st section : 
" A n  act supplementary t o  a n  Act, entitled A n  Act relative to 

the election of a President and Vice-president of the linited 
States, and declaring the Oficer who shall act as President, in 
Case of Vacancies in the Ofices both of President and Ece- 
President. 
" B e  i t  enacted, by the Senate and House of Representatives 

of the United States of America in. Congress assembled, That, 
whenever the amendment proposed, during the present session 
of Congress, to  the Constitution of the United States, respecting 
the manner of voting for Presideut and Vice-president of the 
United States, shall have been ratified by the legislatures of 
three-fourths of the several states, the secretary of state shalI 
forthwith canse a notification thereof to  be made to  the execu- 
t i t  e of every state, and shall also cause the same to  be pnblished 
in a t  least one of the newspapers printed in each state, in which ' 

the laws of the United States are annually published. The 



APPENDIX.  119 

executive authority of each state shall cause a transcript of the 
said notification to be delivered to  the electors appointed for 
that  purpose, who shall first thereafter meet in such state, for 
the election of a President and Vice-president of the United 
States; and whenever the said electors shall have received the 
#aid transcript of' notification, or whenever they shall meet more 
than five days subsequent to the publication of the above-men- 
tioned amendment, in one of the newspapers of the state, by 
the secretary of state, they shall vote for President and Vice- 
President of the United States, respectively, in the manner 
directed by the abovc-mentioned amendment; and, having made 
and signed three certificates of all the votes given by them, 
each of' which certificates shall contain two distinct lists-one, 
of the votes given for President, and the other, of the votes 
given for Vice-President-they shall seal up the said certificates, 
certifying on each that lists of all the votes of such state given 
for President, and of all the votes given for Vice-president, are 
contained therein, and shall cause the said certificates to  be 
transmitted and disposed of, and in every other respect act in 
conformity with the provisions of the act to which this is n 
supplement. And every other provision of the act to  which 
this is a supplement, and which is not virtually repealed by this 
act, shall extend and apply to  every election of a President and 
Vice-President of the United States, made in conformity to the 
above-mentioned amendment to  the Constitution of the United 
States." - 

NO. 17. 
And on the 25th of September, 1804, the following notice, 

in pursuance of the abovc provision, was issued from the state 
department : 

" By James Madison, Secretary of State of the United States. 
"Public notice is hereby given, in pursuance of the act of 

Congress passed on the 26th March last, entitled ' A n  Act sup- 
plementary to the Act entitled An Act relative to the Election 
of a President and Vice-president of the United States, and 
declaring the officer who shall act as President, in case of 
vacancies in the offices both of President and Vice-President,' 
That the amendment proposed, during the last uession of Con- 
gress, to  the Constitution of the United States, respecting the 
manner of voting for President and Vice-president of the 
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under the enabling act ~f February 20, 181 1, formed a constitn- 
tion and state government, and had submitted said constitution 
t o  congress, which was approved. Therefore congress enacted 
that  the said State of Louisiana should be one, and i t  was 
thereby declared to be one of the United States of America; 
and admitted into the Union on an equal footing with the 
original states. (See 2 United States Statutes a t  Large, pp. 
701, '702, 703, '704.) 

I11 tracing the legal and political history of the formation 
and incorporation of the State of Louisiana into the Union, the 
reader will find the substantial history of all the new states, 
which have been created and admitted into political union with 
the other states since the organization of the general govern- 
ment. This of itself is a sufficient refutation of the theory of 
the original and inherent sovereignty of the states as political 
institutions. 

MISSISSIPPI. 

March 1, 1817, congress passed an act t o  enable the people 
of the western part of the Mississippi territory to  form a con- 
stitution and a state government, and for the admission of such 
state in the Union, on an equal footing with the original states. 
(3 United States Statutes a t  Large, pp. 348, 349.) The people 
of the territory having complied with the provisions of the 
enabling act aforesaid, were admitted as a political corporation, 
into the Union by a joint resolution of congress, Dec. 10, 181'7. 
(See 3 United States Statutes a t  Large, p. 472.) 

The history of the incorporation and admission of new states 
into the Union has always been by the authority of the United 
States, and not by the authority of the states themselves. 
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NO. 19. 

SUPREME COURT O F  T H E  UNITED STATES. 

*&parte: In  the matter of A. H. GARLAND, 
of Arkansas, Petitioner. leave to  prac- 

JZz-parte: In the matter of R. 11. MARR, of 
Louisiana, Petitioner, neys, etc. 

and 

JOHN A. CUMMINGS, Plaintiff in Error I I n  error to  the 
v. S. C. of the 

THE STATE OF MISSOURI. State of Mo. 

Mr. Justice MILLER disse11ting.t 
I dissent from the opinion of the court just announced. * * 

* * * * The constitution of the United States makes 
ample provision for the establishment of courts of justice t o  
administer her laws, and to protect and enforce the rights of her 
citizens. Article 111, Section I, of that  instrument, says that  
"the judicial power of the United States shall be vested in one 
supreme court, and such inferior courts as the congress 
may, from time to  time, ordain and establish." Section 8, of 
Article I, closes its enumeration of the powers conferred on 
congress by the broad declaration that  it shall have authority 
"to make all laws which shall be necessary and proper for car- 
rying into execution the foregoing powers, and all other pow- 
ers, vested by the constitution in the government of the United 
States, or in any department thereof." 

Under these provisions congress has ordained and established 
circuit courts, district courts, and territorial courts, and has, by  
various statutes, fixed the number of the judges of the supreme 
court. I t  has limited and defined the jurisdiction of all these, 
and determined the salaries of the judges who hold them. I t  has 
provided for their necessary officers, as marshals, clerks, pros- 
ecuting attorneys, bailiffs, commissioners, and jurors. And by 
the act of 1789, commonly called the judiciary act, passed by  
the first congress assembled under the constitution, it is among 
other things enacted, that  " in all the courts of the United 
States the parties may plead and manage their causes person- 
ally or by the assistance of such counsel or attorneys-at-law as, 

* December Term, 1866. 
t (.'l~ief .Justire Chase nnd Josticru %wn).nr and Davis concnrring. Want of 

space prevents us Prom pul)li~hing this interwtiny nnd valuable opinion at 
length. Wr select from it aueh part8 as relate tn the position an11 duties of 
stttkneys, and to the deflnition of bills of attainder andezpoutfacto laws. 
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by the rules of the said courts respectively, shall be permitted 
t o  manage and conduct causes therein." 

I t  is believed that no civilized nation of modern timcs has 
been without a class of men intimately connected with the 
courts, and with the administration of justice, called, variously, 
attorneys, counselors, solicitors, proctors, and other terms of 
similar import. The enactment which we have just cited 
recognizes this body of men, and their utility in the judicial 
system of the United States, and imposes upon the courts the 
duty of providing rules, by  which persons entitled to become 
members of this class may be permitted to exercise the privi- 
lege of managing and conducting causes in these courts. They 
are as essential to the successful working of the courts, as the 
clerks, sheriffs, and marshals, and perhaps as the judges them- 
selves, since no instance is known of a court of law without 
a bar. 

The right to  practice law in the courts as a profession, is a 
privilege granted by  the law, under ~ u c h  limitations or condi- 
tions in each state or government as the law-making power may 
prescribe. I t  is a privilege and not an absolute right. The 
distinction may be illustrated by the difference between the 
right of a party to  a suit in court to defend his own cause, and 
the right of another to appear and defend for him. The one, 
like the right to  life, liberty, and the pursuit of happiness, is 
inalienable. The other is the privilege conferred by law on a 
person who complies with the prescribed conditions. 

Every state in the Union, and every civilized government, 
has laws by which the right to  practice in its courts may be 
granted, and makes that  right to  depend on the good moral 
character and professional skill of the party on whom the privi- 
lege is conferred. This is not only true in reference to the first 
grant of license to  practice law, but the continuance of the 
right is made, by  these laws, to  depend upon the continued pos- 
session of those qualities. 

Attorneys are often deprived of this right, upon evidence of 
bad moral character, or specific acts of immorality and dishon- 
esty which show that they no longer possess the requisite quali- 
fications. 

All this is done by law, either statutory or common; and 
whether the one or the other, equally the expression of legisla- 
tive will, for the common law exists in this country only as it is 
adopted or permitted by  the legislatures, or by constitutions. 
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No reason is perceived why this body of men, in their import- 
ant relations to the courts of the nation, are not subject to  the 
action of congress, to the same extent that they are under legis- 
lative control in the states, or in any other government; and t a  
the same extent that the judges, clerks, marshnls, and other 
officers of the court are subject to  congressional legislation. 
Having the power to  establish the courts, to provide for and 
regulate the practice in those courts, to create their officers, 
and prescribe their functions, can it be doubted that congress 
has the full right to  prescribe terms for the admission, rejection, 
and expulsion of attorneys, and for requiring of them an oath, 
to show whether they have the proper qualifications for the dis- 
charge of their duties? * * * * * * * 

The majority of this court, however, do not base their deci- 
sions on the mere absence of authority in congress, and in the 
states, to  enact the laws which are the subject of consideration, 
but insist that the constitution of the United States forbids, in 
prohibitory terms, the passage of such laws, both to the congress 
and to the States. The provisions of that instrument, relied on 
to  sustain this doctrine, are those which forbid Congress and the 
states, respectively, from passing bills of attainder and e z  post 
facto laws. I t  is said that the act of congress, and the provi- 
sion of the constitution of the state of Missouri under review, 
are in conflict with both these prohibitions, and are therefore 
void. 

I will examine this proposition, in reference to  these two 
clauses of the constitution, in the order in which they occur in 
that  instrument. 

1. In regard to  bills of attainder, I am not aware of any 
judicial decision by a court of federal jurisdiction which ullder- 
takes to give a definition of that term. W e  are therefore com- 
pelled to recur to  the bills of attainder passed by the English 
parliament, that we may learn so much of their peculiar char- 
acteristics as will enable us to  arrive a t  a sound conclusion, as 
to  what was intended to be prohibited by the constitution. 

The word attainder is derived, by Sir Thomas TomlidB, in his 
law dictionary, from the words attincta and attinctura, and is 
defined t o  be " the stain or corruption of the blood of a criminal 
capitally condemned ; the immediate inseparable consequence of 
the common law, on the pronouncing the sentence of death." 
The effect of this corruption of blood was, that the party attainted 

66 
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lost all inheritable quality, and could neither receive nor trans- 
mit any property or other rights by inheritance. 

This attainder, or corruption of blood, as a consequence of 
judicial sentence of death, continued to  be the law of England, 
in all cases of treason, to  the time that our constitution was 
framed, and, for aught that is known to me, is the law of that 
country, on condemnation for treason, a t  this day. 

Bills of attainder, therefore, or acts of attainder, as they were 
called after they were passed into statutes, were laws which 
declared certain persons attainted, and their blood corrupted so 
that  it had lost all heritable quality. Whether it declared other 
punishment or not, it  was an act of a,ttainder if i t  declared this. 
This also seems to  have been the main feature a t  which the 
authors of the constitution were directing their prohibition ; for 
after having, in article I, prohibited the passage of bills of 
attainder-in section nine, to congress, and in section ten, to the 
states-there still remained to  the judiciary the power of declar 
ing attainders. Therefore, to still further guard against this 
odions form of punishment, i t  is provided, in section 3, of article 
111, concerning the judiciary, that, while congress shall have 
power to declare the punishment of treason, no attainder of 
treason shall work corruption of blood or forfeiture, except 
during the life of the person attainted. 

This, however, while it was the chief, was not the only pecu- 
liarity of bills of attainder which was intended to  be included 
within the constitutional restriction. Upon an attentive 
examination of the distinctive features of this kind of legislation, 
I think i t  will be found that the following comprise those essen- 
tial elements of bills of attainder, in addition to the one already 
r n e n t i ~ ~ e d ,  which distinguish then1 from other legislation, and 
which made them so obnoxious to the statesmen who organized 
our government : 

1. They were convictions and sentences pronouncecl by the 
legislative department of the government, instead of the judicial. 

2. The sentence pronounced and the punishment inflicted 
were determined by no previous lam or fixed rule. 

3. The investigation into the guilt of the accused, if any such 
were made, was not necessarily or generally conducted in  hi^ 
presence, or that of his counsel, and no recognized rule of evi- 
dence governed the inquiry. (See Story on the Constitution, 
Sec. 1344.) 
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It is no cause for wonder that men who had just passed suc- 
cessfully through a desperate struggle in behalf of civil liberty 
should feel a detestation for legislation of which these were the 
prominent features. The framers of onr political system had a 
full appreciation of the necessity of keeping separate and dis- 
tinct the primary departments of the government. Mr. 
Hamilton, in the seventy-eighth number of the Federalist, says 
that he agrees with the maxim of Montesquieu, that  " there is 
no liberty if the power of judging be not separated from the 
legislative and executive powers." And others of the ablest 
numbers of that  publication are devoted to  the purpose of show- 
ing that in our Constitution these powers are so justly balanced 
and restrained that  neither will probably be able to  make much 
encroachment upon the others. Nor was i t  less repugnant t o  
their views of the security of personal rights, that  any person 
should be condemned without a hearing, and punished without 
a law previously prescribing the nature and extent of that  
punishment. They therefore struck boldly a t  all this machinery 
of legislative despotism, by forbidding the passage of bills of 
attainder and ex post ,fact0 laws, both to  congress and to  the 
states. 

I t  remains to  inquire whether, in the act of congress under 
consideration (and the remarks apply with equal force to  the 
Missouri Constitution), there is found any one of these features 
of bills of attainder, and if so, whether there is sufficient in the 
act to bring i t  fairly within the description of that  class of bills. 

It is not claimed that the law works a corruption of blood. 
It will therefore be conceded a t  once, that  the act does not 
contain this leading feature of bills of attainder. 

Nor am I capable of seeing that i t  contains a conviction or 
sentence, of any designated person or persons. I t  is said that  
it is not necessary to  a bill of attainder that  the party to  be 
affected should be named in the act, and the attainder of the 
Earl  of Kildare and his associates is referred t o  as showing that 
the act was aimed a t  a class. I t  is very true that  bills of 
attainder have been passed against persons by some description, 
when their names were unknown. But in such cases the law 
leaves nothing to  be done to  render its operation effectual, but  
to  identify those persons. Their guilt, its nature, and its 
punishment are fixed by the statute, and only their personal 
identity remains to be made out. Such was the case alluded to. 
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The act declared the guilt and punishment of the Earl of Kil- 
dare, and all who were associated with him in his enterprise, 
and all that was required to  insure their punishment was to  
prove that association. 

If  this were not so, then the act was mere bruturn ficlmen, 
and the parties other than the earl could only be punished, not- 
withstanding the act, by proof of their guilt before some 
competent tribunal. 

No  person is pointed out in the act of congress, either by  
name or by  description, against whom i t  is to operate. The 
oath is only required of those who propose to accept an office 
or to practice law ; and as a pre-requisite to the exercise of the 
functions of the lawyer, or the officer, i t  is demanded of all 
persons alike. I t  is said to be directed as a class to  those alone 
who were engaged in the rebellion ; but this is manifestly 
incorrect, as the oath is exacted alike from the loyal and the 
disloyal, under the same circumstances, and none are compelled 
to take it. Neither does the act declare any conviction, either 
of persons or classes. If  so, who are they, and of what crime 
are they declared to be guilty ? Nor does it pronounce any 
sentence or inflict any punishment. If  by any possibility it can 
be said to provide for conviction and sentence, though not found 
in the act itself, i t  leaves the party himself to  determine his 
own guilt or innocence, and pronounce his own sentence. It is 
not, then, the act of congress, but the party interested, that 
tries and condemns. W e  shall see, when we come to the dis- 
cussion of this act in its relation to ex post fucto laws, that i t  
inflicts no punishment. 

A statute, then, which designates no criminal, either by name 
or description-which declares no guilt, pronounces no sentence, 
and inflicts no punishment-can in no sense be called a bill of 
attainder. 

2. Passing now to consider whether the statute is an eopost 
facto law, we find that the meaning of that  term as used in the 
constitution is a matter which has been frequently before this 
court, and i t  has been so well defined as to leave no room for 
controversy. The only doubt which can arise is as to the char- 
acter of the particular case claimed to come within the definition, 
and not as to  the definition of the phrase itself. 

All the cases agree that  the term is to be applied to  criminal 
causes alone,.and not to  civil proceedings. In  the language of 
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Justice STORY, in the case of Watson v. Mercer (8 Peters, 88), 
ex post facto laws relate to penal and criminal proceedings, 

which impose punishment and forfeiture, and not to civil pro- 
ceedings, which affect private rights retrospectively." (Calder 
v. B,ull, 3 Dallas, 386 ; Fletcher v. Peck, 6 Cranch, 8:' ; Ogden v. 
Saunders, 12 Wheaton, 266;  Satterlee v. Matthewson, 2 Peters, 
380.) 

The first case on the subject is that of Calder v. Bull, and it 
is the one in which the doctrine concerning expost facto laws is 
most fully expounded. The court divides all laws which come 
within the meaning of that clause of the constitution into four 
classes - 

1st. Every law that makes an action done before the passing 
of the law, and which was innocent when done, criminal, and 
punishes such action. 

2d. Every law that aggravates a crime, or makes it greater 
than it was when committed. 

3d. Every law that changes the punishment, and inflicts a 
greater punishment than the law annexed to the crime when 
committed. 

4th. Every law t h k  alters the rule of evidence, and receives 
I r w  or different testimony than the law required at the time of 
the nommission of the offense to convict the offender. 

Again, the court says, in the same opinion, that "the true 
distinction is between ex post facto laws and retrospective 
laws," and proceeds to show that, however unjust the latter 
may be, they are not prohibited by the constitution, while the 
former are. 

This exposition of the nature of ex post facto laws has never 
been denied, nor has any court or any commentator on the con- 
stitution added to the classes of laws here set forth, as coming 
within that clause of the organic law. In lookink carefully a t  
these four classes of laws, two things strike the mind as com- 
mon to them all - 

1st. That they contemplate the trial of some person charged 
with an offense. 

2d. That they contemplate a punishment of the person found 
guilty of such offense. 

Now, it seems to me impossible to show that the law in ques- 
tion contemplates either the trial of a person for an offense 
committed before its passage, or the punishment of any person 
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for such an offense. It is true that the act requiring an oath 
provides a penalty for falsely taking it. But this provision is 
prospective, as no one is supposed to  take the oath until after 
the passage of the law. This prospective penalty is the only 
thing in the law which partakes of a criminal character. I t  is 
in all other respects a civil proceeding. I t  is simply an oath of 
office, and it is required of all office-holders alike. As far as I 
am informed, this is the first time in the history of jurisprudence 
that  taking an oath of office has been called a criminal pro- 
ceeding. If i t  is not a criminal proceeding, then, by all the 
authorities, i t  is not an ex post facto law. 

No trial of any person is contemplated by the act for any 
past offense. Nor is any party supposed to be charged with 
any offense in the only proceeding which the law provides. 

A person proposing to  appear in the court as an attorney is 
asked to  take a certain oath. There is no charge made against 
him that he has been guilty of any of the crimes mentioned in 
that oath. There is no prosecution. There is not even an 
implication of guilt by reason of tendering him the oath, for i t  
is required of the man who has lost everything in defense of 
the government, and whose loyalty is written in the honorable 
scars which cover his body, the same as of the guiltiest traitor 
in the land. His refusal to take the oath subjects him t o  no 
prosecution. His taking it clears him of no guilt, and acquits 
him of no charge. 

Where, then, is this ezpost facto law which tries and punishes 
a man for a crime committed before it was passed? It can only 
be found in those elastic rules of construction which cramp the 
powers of the federal government when they are to  be exercised 
in certain directions, and enlarges them when they are to  be 
exercised in others. No  more striking exaniple of this could be 
given than the cases before us, in one of whlch the constithion 
of the United States is held to  confer no power on congress to 
prevent traitors practicing in her courts, while in the other it is 
held to  confer power on this court to nullify a provision of the 
constitution of the state of Missouri, relating to  a qualification 
required of ministers of religion. 

But the fatal vice in the reasoning of the majority is in the 
meaning which they attach to  the word punishment, in its 
application t o  this law, and in its relation to  the definitions 
which have been given of the phrase, ex post fuc60 laws. 
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Webster's second definition of the word punish is this : " In 
a loose sense, to afflict with punishment, etc., with a view to  
amendment, to chasten." And it is in this loose sense that the 
word is used by this court, as synonymous with chastisement, 
correction, loss, or suffering to the party supposed to be pun- 
ished, and not in fhe legal sense, which signifies a penalty 
inflicted for the commission of a crime. 

And so, in this sense, it is said that whereas persons who had 
been guilty of the offenses mentioned in the oath were, by the 
laws then in force, only liable to be punished with death and 
confiscation of all their property, they are by a law passed since 
these offenses were committed, made liable to the enormous 
additional punishment of being deprived of the right to prac- 
tice law! 

The law in question does not in reality deprive a person guilty 
of the acts therein described of any right which he possessed 
before; for it is equally sound law, as it is the dictate of good 
sense, that a person who, in the language of the act, has volun- 
tarily borne arms against the government of the United States 
while a citizen thereof, or who has voluntarily given aid, com- 
fort, counsel, or encouragement to persons engaged in armed 
hostility to the goverment, has, by doing those things, forfeited 
his right to appear in her courts and take part in the adminis- 
tration of her laws. Such a ierson has exhibited a trait of 

, 

character which, without the aid of the law in question, author- 
izes the court to declare him unfit to practice before it, and to 
strike his name from the roll of its attorneys if it be foqnd 
there. 

I have already shown that this act provides for no indictment 
or other charge, that it contemplates and admits of no trial, and 
I now proceed to show that even if the right of the court to 
prevent an attorney, guilty of the acts mentioned, from appear- 
ing in its forum, depended upon the statute, that still it inflicts 
no punishnlent in the legal sense of that term. 

Punishment, says Mr. WHARTON in his Law Lexicon, is "the 
penalty for transgressing the law;" and this is, perhaps, as 
comprehensive, and at the same time as accurate n definition 
as can be given. Now what law is it whose transgression is 
punished in the case before us? None is referred to in the act, 
and there is nothing on its face to show that i t  was intended as 
an additional punishment for any offense described in any other 
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act. A part of the matters of which the applicant is required 
to  purge himself on oath may amount to treason, but surely 
there could be no intention or desire to inflict this small addi- 
tional punishment for a crime whose penalty already was death 
and confiscation of property. 

I n  fact the word punishment is used by the court in a sense 
which would make a great number of laws, partaking in no 
sense of a criminal character, laws for punishment, and there- 
fore ex post facto. 

A law, for instance, which increased the facility for detecting 
frauds by compelling a party to a civil proceeding to disclose 
his transactions under oath would result in his punishment in 
this sense, if i t  compelled him to pay an honest debt which 
could not be coerced from him before. But this law comes 
clearly within the class described by this court in Watson v. 
Mercer, as civil proceedings which affect private rights retro- 
spectively. 

Again, let us suppose that several persons afflicted with a 
form of insanity heretofore deemed harmless, shall be found all 
a t  once to be dangerous to the lives of persons with whom they 
associate. The state, therefore, passes a law that all persons so 
affected shall be kept in close confinement until their recovery 
is assured. Here is a case of punishment in the sense used by 
the court for a matter existing before the passage of the law. 
I s  i t  an ex post facto law ? And if not, in what does it differ 
from one? Jus t  in the same manner that the act of congress 
does, namely, that the proceeding is civil and not criminal, and 
that  the imprisonment in the one case and the prohibition to 
practice law in the other, are not punishments in the legal 
meaning of that term. 

The civil law maxim, "Nerno debet bis vexari, pro  m a  et 
eadeem cnusa," has been long since adopted into the common 
law as applicable both to  civil and criminal proceedings, and 
one of the amendments of the constitution incorporates this 
principle into that instrument so far as punishment affects life 
or  limb. It results from this rule, that no man can be twice 
lawfully punished for the same offense. W e  have already seen 
that the acts of which the party is required to purge himself 
on oath constitute the crime of treason. Now if the judgment 
of the court in the cases before us, instead of permitting the 
parties to  appear without taking the oath, had been the other 
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way, here would have been the case of a person who, on the 
reasoning of the majority, is punished by the judgment of this 
court for the same acts which constitute the crime of treason. 

Yet, if the applicant her* should afterward be indicted for 
treason on account of these same acts, no one will pretend that 
the proceedings here could be successfully pleaded in bar of 
that indictment. But why not? Simply because there is 
here neither trial or punishment within the legal meaning of 
these terms. 

I maintain that the purpose of the act of congress was to 
require loyalty as a qualifioation of all who practice law in the 
national courts. The majority say that the purpose was to 
impose a punishment for past acts of disloyalty. 

In pressing this argument it is asserted by the majority that 
no requirement can be justly said to be a qualification which is 
not attainable to all, and that to demand a qualification not 
attainable by all is a punishment. 

The constitution of the United States provides as a qualifica- 
tion for the offices of president and vice-president that the 
person elected must be a native-born citizen. Is this a punish- 
ment to all those naturalized citizens who can never attain that 
qualification ? The Constitution of nearly all the states require 
as a qualifioation for voting that the voter shall be a white male 
citizen. Is this a punishment for all the blacks who can never 
become white ? 

Again, it was a qualification required by some of the State 
cor~stitutions for the office of judge that the pereon should not 
be over sixty years of age. To a very large number of the 
ablest lawyers in any State this is a qualification to which they 
can never attain, for every year removes them farther away 
from the designated age. Is it a punishment ? 

The distinguished commentator on American law, and chan- 
cellor of the state of New York, was deprived of that office by 
this provision of the constitution of that state, and he was 
thns, in the midst of his usefulness, not only turned out of office 
but he was forever disqualified from holding it again by a law 
passed after he had accepted the office. 

This is a much stronger case than that of a disloyal attorney 
forbid by law to practice in the courts, yet no one ever thought 
the law was e x p s t  fcacto in the sense of the constitution of the 
United States. 

67 
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Illustrations of this kind could be multiplied indefinitely, 
but they are unnecessary. I 

The history of the time when this statute was passed-the 
darkest hour of our great strugglesthe necessity for its exist- 
ence, the humane character of the president who signed the 
bill, and the face of the law itself, all show that it was purely B 
qualification, exacted in self-defense, of all who took part in 
administering the government in any of its departments, and 
that it was not passed for the purpose of inflicting punishment, 
however merited, for past offenses. 

I think I have now shown that the statute in question is within 
the legislative power of congress in its control over the courts 
and their officers, and that it was not void as being either a bill 
of attainder or an expost facto law. * * * * * 

NO. 20. 

CONSTITUTION O F  THE UNITED STATES. 

W e  the people of the United States, in order to form a more 
perfect union, establish justice, insure domestic tranquillity, 
provide for the common defense, promote the general wcl- 
fare, and secure the blessings of liberty to ourselves and our 
posterity, do ordain and establish this constitution for the 
United States of America. 

ARTICLE I. 
SECTION 1. All legislative powers herein granted shall be 

vested in a congress of the United States, which shall consist 
of a senate and house of representatives. 

§ 2. The house of representatives shall be composed of 
members chosen every second year by the people of the severaI 
states, and the electors in each state shall have the qualifica- 
tiono requisite for electors of the most numerous branch of the 
state legislature. 

No person shall be a representative who shall not have 
attained to the age of twenty-five years, and been seven years a 
citizen of the United States, and who  hall not, when elected, 
be an inhabitant of that state in which he shaIl be chosen. 

Representatives and direct taxes shall be apportioned among 
the several states which may be included within this union, 
according to their respective numbers, which shall be determined 
by adding to the whole number of free persons, including those 
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bound to service for a term of years, and excluding Iudians not 
taxed, three-fifths of all other persons. The actual enumeration 
shall be made within three years after the first meeting of the 
congress of the United States, and within every subsequent 
term of ten years, in such manner as they shall by law direct. 
The number of representatives shall not exceed one for every 
thirty thousand, but each state shall have at  least one repre- 
sentative; and until such enumeration shall be made, the state 
of New Hampshire shall be entitled to choose three, Massa- 
chusetts eight, Rhode Island and Providence Plantations one, 
Connecticut five, New York six, New Jersey four, Pennsylvania 
eight, Delaware one, Maryland six, Virginia ten, North Caro- 
lina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state, 
the executive authority thereof shall issue writs of election to  
fill such vacancies. 

The house of representatives shall choose their speaker and 
other officers; and shall have the sole power of impeachment. 

8 3. The senate of the United States shall be composed of 
two senators fiom each state, chosen by the legislature thereof, 
for six years ; and each senator shall have one vote. 

Immediately after they shall be assembled in consequence of 
the first election, they shall be divided as equally as may be into 
three classes. The seats of the senators of the first class shall 
be vacated at t$ expiration of the second year, of the second 
clam at the expiration of the fourth year, and of the third class 
a t  the expiration of the sixth year, so that one-third may be 
chosen every second year; and if vacancies happen by resigna- 
tion, or otherwise, during the recess of the legislature of any 
state, the executive thereof may make temporary appointments 
until the next meeting of the legislature, which shall then fill 
such vacancies. 

No person shall be a senator who shall not have attained to  
the age of thirty years, and been .nine years a citizen of the 
United States, and who shall not when elected, be an inhabitant 
of that state for which he shall be chosen. 

The vice-president of the United States shall be president of 
the senate, but shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a presi- 
dent pro tempore, in the absence of the vice-president, or when 
he shall exercise the office of president of the United States. 
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The senate shall have the sole power to  t ry  all impeachments. 
When sitting for that purpose, they shall be on oath or affirma- 
tion. When the president of the United States is tried, the 
chief justice shall preside: and no person shall be convicted 
without the concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further 
than to  removal from office and disqualification to  hold and 
enjoy any office of honor, trust or profit under the United States ; 
but the party convicted shall nevertheless be liable and subject 
t o  indictment, trial, judgment and punishment, according to  law. 

$ 4. The times, places and manner of holding elections for 
senators and representatives shall be prescribed in each state 
by the legislature thereof; but the congrees may a t  any time 
by  law make or alter such regulations, except as to  the places 
of choosing senators. 

The congress shall assemble a t  least once in every year, and 
such meeting shall be on the first Monday in December, unless 
they shall by law appoint a different day. 

$ 5. Each house shall be judge of the elections, returns and 
qualifications of its own members, and a majority of each shall 
constitute a quorum to do business ; but a smaller number may 
adjourn from day to  day, and may be authorized t o  compel the 
attendance of absent members, in such manner and under such 
penalties as each house may provide. 

Each house may determine the rules of its proceedings, 
punish its members for disorderly behavior, and, with the con- 
currence of two-thirds, expel a member. 

Each house shall keep a journal of its proceedings, and from 
time to  time publish the same, excepting such parts as may in 
their judgment require secrecy, and the yeas and nays of the 
members of either house on any question shall, a t  the desire of 
<one-fifth of those present, be entered on the journal. 

Neither house, during the .session of congress, shall, without 
&he <consent of the other, adjourn for more than three days, nor 
tto any other place than that  in which the two houses shall be 
sitting. 

fj 6. The senators and representatives shall receive a corn- 
pensation for their services, t o  be ascertained by law, and paid 
out  of the treasury of the United States. They shall in all 
sasee, except tneason, felony and breach of the peace, be privi- 
leged from arrest during their attendance a t  the session of their 
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respective houses, and in going to and returning from the 
same ; and for any speech or debate in either house, they shall 
not be questioned in any other place. 

No senator or representative shall, during the time for 
which he was elected, be appointed to any civil office under the 
authority of the United States, which shall have been created, 
or the emol~ments whereof shall have been increased during 
such time ; and no person holding any office under the United 
States, shall be a member of either house during his continu- 
ance in office. 

5 7. All bills for raising revenue shall originate in the house 
of representatives; but the senate may propose or concur with 
amendments as on other bills. 

Every bill which shall have passed the house of representa- 
tives and the senate, shall, before it become a law, be presented 
to the president of the United States; if he approve he shall 
sign it, but if not he shall return it, with his objections to that 
house in which it shall have originated, who shall enter the 
objections at large on their journal, and proceed to reconsider 
it. If after such reconsideration twothirds of that house shall 
agree to pass the bill, it shall be sent, together with the objec- 
tions, to the other house, by which it shall likewise be recon- 
sidered, and if approved by two-thirds of that house, it shall 
become a law. But in all such cases the votes of both houses 
shall be determined by yeas and nays, and the names of the 
persons voting for and against the bill shall be entered on the 
journal of each house respectively. If any bill shall not be 
returned by the president within ten days (Sundays excepted) 
after it shall have been presented to him, the same shall be a 
law, in like manner as if he had signed it, unless the congress 
by their adjournment prevent its return, in which case it shall 
not be a law. 

Every order, resolution, or vote to which the concurrence of 
the senate and house of representatives may be necessary 
(except on a question of adjournment), shall be presented to the 
president of the United States ; and before the same shall take 
effect, shall be approved by him, or being disapproved by him, , - 
shall be repassed by two-thirds of the senate and house of rep- 
resentatives, according to the rules and limitations prescribed 
in the case of a bill. * 
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8 8, The congress shall have power 
To  lay and collect taxes, duties, imposts and excises, to  pay 

the debts and provide for the common defense and general wel- 
fare of the United States; but all duties, imposts and excises 
shall be uniform throughout the United States ; 

To borrow money on the credit of the United States ; 
'Co regulate commerce with foreign nations, and among the 

several States, and with the Indian tribes ; 
To establish an uniform rule of naturalization, and uniform 

laws on the subject of bankruptcies throughout the United 
States; 

To coin money, regulate the value thereof, and of foreign 
coin, and fix the standard of weights and measures ; 

To provide for the punishment of counterfeiting the securities 
and current coin of the United States ; 

To establish post-offices and post-roads ; 
To promote the progress of science and useful arts, by secur- 

ing for limited times to  authors and inventors the exclusive right 
t o  their respective writings and discoveries ; 

To constitute tribunals inferior to  the supreme court ; 
To defirle and punish piracies and felonies committed on the 

high seas, and offenses against the law of nations ; 
To declare war, grant letters of marque and reprisal, and 

make rules concerning captures on land and water ; 
To raise and support armies, but no appropriation of money 

t o  that  use shall be for a longer term than two years ; 
To provide and maintain a navy ; 
To make rules for the government and regulation of the land 

and naval forces ; 
To provide for calling forth the militia to  execute the laws of 

the union, suppress insurrections and repel invasions ; 
To provide for organizing, arming and disciplining the militia, 

and for governing such part of them as may be employed in the 
service of the United States, reserving to  the states respectively 
the appointment of the officers, and the authority of training 
the militia according to the discipline prescribed by congress ; 

To exercise exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by cession 
of particular states and the acceptance of congress, become the 
seat of the government of the United States, and to exercise 
like authority over all places purchased by the codent of the 
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legislature of the state in which the same shall be, for the erec- 
tion of forts, magazines, arsenals, dock-yards, and other needful 
buildings ; and 

To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
powers vested by this constitution in the government of the 
United States, or in any department or officer thereof 

5 9. The migration or importation of such persons as any of 
the states now existing shall think proper to admit, shall not be 
prohibited by the congress prior to the year one thousand eight 
hundred and eight, but a tax or duty may be imposed on such 
importation, not exceeding ten dollars for each person. 

The privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in cases of rebellion or invasion the public 
safety may require it. 

No bill of attainder or expost  facto law shall be passed. 
No capitation, or other direct, tax shall be laid, unless in 

proportion to the census or enumeration herein before directed 
to be taken. 

No tax or duty shall be laid on articles exported from any state. 
No preference shall be given by any regulation of commerce 

or revenue to the ports of one state over those of another: nor 
shall vessels bound to, or from, one state, be obliged to enter, 
clear, or pay duties in another. 

No money shall be drawn from the treasury, but in conse- 
quence of appropriations made by law ; and a regular statement 
and account of the receipts and expenditures of all public money 
shall be published from time to time. 

No title of nobility shall be granted by the United States: 
And no person holding any office of profit or trust under them, 
shall, without the consent of the congress, accept of any present, 
emolument, office, or title of any kind whatever, from any king, 
prince, or foreign state. 

5 10. No fitate shall enter into any treaty, alliance or oonfed- 
eration ; grant letters of marque and reprisal ; coin money; emit 
bills of credit; make anything but gold and silver coin a tender 
in payment of debts; pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts, or grant any 
title of nobility. 

No state shall, without the consent of the congress, lay any 
imposts or duties on imports or exports, except what may be 
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absolutely necessary for executing its inspection laws ; and the 
net produce of all duties and imposts, laid by any state on im- 
ports or exports, shall be for the use of the treasury of the 
United States ; and all such laws shall be subject to the revision 
and control of the congress. 

No  state shall, without the consent of congress, lay any duty 
of tonnage, keep troops or ships of war in time of peace, enter 
into any agreement or compact with another state or with a 
foreign power, or engage in war, unless actually invaded or in 
such imminent danger as will not admit of delay. 

ARTICLE 11. 
SECTION 1. The executive power shall be vested in a president 

of the United States of America. He shall hold his office dur- 
ing the term of four gears, and, together with the vice-president, 
chosen for the same term, be elccted, as follows : 

Each state shall appoint, in such manner as the legislature 
thereof may direct, a number of electors equal to  the whole 
number of senators and representatives to  which the state may 
be entitled in the congress; but no senator or representative, or 
person holding an office of trust or profit under the United 
States, shall be appointed an elector: 

[* m e  electors shall meet in their respective states, and vote by ballot for two 
persons, of whom one at  least shall not be an  inhabitant of the same state with 
themselves. And they shall make a list of all the persons voted for, and of the 
number of votes for each; which list they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, directedto the presi- 
dent of the senate. The president of the senate shall, in the presence of the 
senate and house of representatives, open all the certificates, and the votes 
shall then be counted. The person having the greatest number of votes shall 
be the president, if such number be a majority of the whole number of electors 
appointed; and if there be more than one who have such majority, and have 
an  equal number of votes, then the house of representatives shall immediately 
choose by ballot one of them for president; and if no person have a majority 
then from the five highest on the list the said house shall in like manner choose 
the president. But in choosing the president, the votes shall be taken by 
states, the representation from each state having one vote; a quorum for this 
purpose shall consist of a member or members from two-thirds of the states, 
and a majority of all the states shall be necessary to a choice. In every case. 
after the choice of the president, the person having the greatest number of 
votes of the electors shall be the vice-president. But if there should remain 
two or more who have equal votes, the senate shall choose from them by ballot 
the vice-president.] 

The congress may determine the time of choosing the elec- 
tors, and the day on which they shall give their votes; which 
day shall be the same throughout the United States. 

*This clause within brackets has been superseded and annulled by the 12th 
amendment. 
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No person except a natural born citizen, or a citizen of the 
United States, at the time of the adoption of this constitution, 
shall be eligible to the office of president; neither shall any per- 
son be eligible to that office who shall not have attained to the 
age of thirty-five years, and been fourteen years a resident within 
the United States. 

In case of the removal of the president from office, or of his 
death, resignation, or inability to  discharge the powers and 
duties of the said office, the same shall devolve on the vice-presi- 
dent, and the congress may by law provide for the case of 
removal, death, resignation or inability, both of the president 
and vice-president, declaring what officer shall then act as presi- 
dent, and such officer shall act accordingly, untjl the disability 
be removed, or a president shall be elected. 

The president shall, a t  stated times, receive for his services, a 
compensation, which shall neither be increased nor diminished 
during the period for which he shall have been elected, and he 
shall not receive within that period any other emolument from 
the United States, or any of them. 

Before he enter on the execution of his office, he shall take 
the following oath or affirmation : 

"I do solemnly swear (or affirm) that I will faithfully execute 
the office of president of the United States, and will to the best 
of my ability, preserve, protect and defend the constitution of 
the United States." 

§ 2. The president shall be commander-in-chief of the army 
and navy of the United States, and of the militia of the several 
states, when called into the actual service of the United States; 
he may require the opinion, in writing, of the principal officer in 
each of the executive departments, upon any subject relating to  
the duties of their respective oqces, and he shall have power t o  
grant reprieves and pardons for offenses against the United 
States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of 
the senate, to make treaties, provided two-thirds of the senators 
present concur; and he shall nominate, and by  and with the 
advice and consent of the senate, shall appoint embassadors, 
other public ministers and consuls, judges of the supreme court 
and all other officers of the United States, whose appointments 
are not herein otherwise provided for, and which shall be estab- 
lished by law ; but the congress may by law vest the appoint- 

6 8 
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ment of sueh inferior officers as they think proper in the presi- 
dent alone, in the courts of law, or in the heads of departments. 

The president shall have power to  fill up all vacancies that 
may happen during the recess of the senate, by granting com- 
missions which shall expire a t  the end of their next session. 

5 3. H e  shall from time to  time give to  the congress informa- 
tion of the state of the union, and recommend to  their consid- 
eration such measures as he shall judge necessary and expedient ; 
he may, on extraordinary occasions, convene both houses, or 
either of them, and in case of disagreement between them with 
respect t o  the time of adjournment, he may adjourn them to  
such time as he shall think proper; he shall receive embassadors 
and other public ministers ; he shall take care that the laws be 
faithfully executed, and shall commission all the officers of the 
United States. 

8 4. The president, vice-president and all civil officers of the 
United States, shall be removed from office on impeachment for, 
and conviction of, treason, bribery, or other high crimes and 
misdemeanors. 

ARTICLE 111. 
SECTION 1. The judicial power of the United States, shall be 

vested in one supreme court, and in such inferiw courts as the 
congress may from time to  time ordain and establish. The 
judges, both of the supreme and inferior courts, shall hold their 
offices during good bchavior, and shall, a t  stated times, receive 
for their services, a compensation, which shall not be dimin- 
ished during their continuance in office. 

8 2. The judicial power shall extend to all cases, in law and 
equity, arising under this constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority ;-to all cases affecting embassadors, other public 
ministers, and consuls ; - to  all cases of admiralty and maritime 
jurisdiction ;-to controversies to  which the United States 
shall be a party ;- to controversies between two or more states; 
-between a state and citizens of another state ;-between 
citizens of different states,-- between citizens of the same state 
claiming lmds  under grants of different states, and between a 
state, or the citizens thereof, and foreign states, citizens or 
subjects. 

In  all cases aft'ecting embassadors, other public ~ninisters and 
consuls, and those in which a state be party, the supreme court, 
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shall have original jurisdiction. I n  all the other cases before 
mentioned, the supreme court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions, and under such 
regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall 
be by jury; and such trial shall be held in the state where the 
said crimes shall have been committed ; but when not com- 
mitted within any state, the trial shall be at such place or places 
as the congress may by law have directed. 

8 3. Treason against the United States, shall consist only in 
levying war against them, or in adhering to their enemies, giv- 
ing them aid and comfort. No  person shall be convicted of 
treason unless on the testimony of two witnesses to  the same 
overt act, or on confession in open court. 

The congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption 
of blood, or forfeiture, except during the life of the person 
attainted. 

ARTICLE IV. 
SECTIOX 1. Full faith and credit shall be given in each state 

to  the public acts, records and judicial proceedings of every 
other state. And the congress may by general laws prescribe 
the manner in which such acts, rccords and proceedings shall be 
proved, and the effect thereof. 

5 2. The citizens of each state shall be entitled to  all privi- 
leges and immunities of citizens in the several states. 

A person charged in any state with treason, felony, or other 
crime, who shall flee from justice and be found in another state 
shall, on demand of the executive authority of the state from 
which he fled, be delivered up, to  be removed to  the state hav- 
ing jurisdiction of the crime. 

No person held to service or labor in one state, under the lawe 
thereof, escaping into another shall, in consequence of any law 
or regulation therein, be discharged from such service or labor, 
but shall be delivered up on claim of the party to  whom such 
service or labor may be due. 

5 3. New states may be admitted by the congress into this 
union ; but no new state shall be formed or erected within the 
jurisdiction of any other state;  nor any state be formed b y  
the junction of two or more states, or part of states, without 
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the consent of the legislature of the states concerned, as well 
as of the congress. 

The congress shall have power to  dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this 
constitution shall be so construed as to  prejudice any claims of 
the United States or any particular state. 

§ 4. The United States shall guarantee to  every state in this 
union a republican form of government, and shall protect each 
of them against invasion ; and on application of the legislature, 
or of the exe'cutive (when the legislature cannot be convened) 
against domestic violence. 

ARTICLE V. 
The congress, whenever two-thirds of both houses shall deem 

i t  necessary, shall propose amendments to this constitution, or, 
on the application of the legislatures of two-thirds of the several 
states, shall call a, convention for proposing amendments, which, 
in either case, shall be valid to all intents and purposes, as part 
of this constitution, when ratified by the legislatures of three- 
fourths of the several states, or by conventions in three-fourths 
thereof, as the one or the other mode of ratification may be pro- 
posed by the congress; provided that no amendment which may 
be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the 
ninth section of the first article ; and that no state, without its 
consent, shall be deprived of its equal suffrage in the senate. 

ARTICLE VE. 
All debts contracted and engagements entered into, before 

the adoption of this constitution, shall be as valid against the 
United States under this constitution, as under the confederation. 

This constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or 
which shall be made under the authority of the United States, 
shall be the supreme law of the land ; and the judges in every 
state shall be bound thereby, anything in the constitution or 
laws of any state t o  the contrary notwithstanding. 

The senators and representatives before mentioned, and the 
members of the several state legislatures, and all executive and 
judicial officers, both of the United States and of the several 
states, shall be bound by oath or affirmation, t o  support this 
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constitution; but no religious test shall ever be required as a 
qualification to any office or public trust under the United 
States. 

ARTICLE VII. 
The ratification of the convention of nine states, shall be suf 

ficient for the establishment of this constitution between the 
states so ratifying the same. 

DONE in convention by the unanimous consent of the states 
present, the seventeenth day of September, in the year of 
our Lord, one thousand seven hundred and eighty-seven, 
and of the independence of the United States the twelfth. 
IN WITNESS whereof we have hereunto subscribed our 
names. GEORGE WASHINGTON, 

President and Deputy from Virgirzia.* 

AMENDMENTS TO THE CONSTITUTION 
O F  THE UNITED STATES O F  AMERICA. 

Proposed by Congress, and rat$ed by the Zegislatures of the 
several States, pursuant to the $fth article of the original 
Constitzttion .t 

ARTICLE I. 
Congress shall make no law respecting an establishment of 

religion, or prohibiting the f?ee exercise thereof; or abridging 
the freedom of speech, or of the press ; or the right of the peo- 
ple peaceably to a~semble, and to petition the government for a 
redress of grievances. 

* The constitution was adopted on the 17th Se tember 1787 h the conven. 
tion appointed in arsuance of the resolution of tRe congr'e:ess o'f tKe confedera- 
tion. of the 21st ~e t rua ry .  1787, and was ratified by thc conventions of the sev- 
eral states. as follows. vfz. : 

South Carolina ........... May 23d 1788. 
New ~ a m p s h d e , .  ...... June 21s4 1788. 
Virginia ............... .June 26th 1788 
New York .............. ~ u l y  26th: 17%: 
North ~ar;lina,.. .November 21st 1789. 
Rhode Island,. .......... May 29th: 1790. 

t The flrst ten amendments to the federal constitution were proposed by the 
flmt congress were ratifled by the several states i n  178b91 and became valid 
December 16,'1791. There were two other amendmenta 'proposed, but not 
arlnntml vir --% -KPte . " r the nrst enumeration required by the flrst article of the constitu- 
tion there shall be one representative for every thirty thousand until the 
nudber shall amount to one hundred after which the pro ortionhhall be so 
regulated by con ress that there shall nbt, be less than one Rundred represen- 
tatives, nor less t%an h e  representative for every forty thousand persons, until 
the number of representatives shall amount to two hundred after which the 
p p o r t i o n  shall be so regulated by con reas that there shall hot be less than 
wo hundred representatives, nor more t%an one representative for every flfty 

thousand oewons. 
- l L 2 .  No l i w ~ v ~ ~ i n g t h e c o m  ensation for the sewices of thesenators and rep- 
resentatives,; sharl take elfect untll an election of representatives shall have 
intervened. 
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ARTICLE 11. 
A well-regulated militia, being necessary to the security of a 

free state, the right of the people to keep and bear arms, shall 
not be infringed. 

ARTICLE 111. 
No soldier shall, in time of peace be quartered in any house, 

without the consent of the owner, nor in time of war, but in a 
manner to be prescribed by law. 

ARTICLE IV. 
The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrant shall issue, but upon 
probable cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched, and person or things 
to be seized. 

ARTICLE V. 
No person shall be held to answer for a capital, or otherwise 

infamous crime, unless on a presentment or indictment of a 
grand jury, except in cases arising in the land or naval forces, 
or in the militia, when in actual service in time of war or public 
danger ; nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb ; nor shall be compelled 
in any criminal case to be a witness against himself, nor be 
deprived of life, liberty or property, without due process of law ; 
nor shall private property be taken for public use, without just 
compensation. 

ARTICLE VI. 
In all criminal prosecutions, the accused shall enjoy the right 

to  a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 
and to  be informed of the nature and cause of the accusation ; 
to be confronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense. 

ARTICLE VII. 
I n  suits at  common law, where the value in controversy shall 

exceed twenty dollars, the right of trial by jury shall be pre- 
served, and no fact tried by a jury shall be otherwise re-exam- 
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ined in any court of the United States, than according to the 
rules of the common law. 

ARTICLE VIII. 
Excessive bail shall not be required, nor excessive fines 

imposed, nor cruel and unusual punishment inflicted. 

ARTICLE IX. 
The enumeration in the constitution, of certain rights, shall 

not be construed to deny or disparage others retained by the 
people. 

ARTICLE X. 
The powers not delegated to the United States by the consti- 

tution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people. 

ARTICLE XI.* 
The judicial power of the United States shall not be construed 

to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another state, 
or by citizens or subjects of any foreign state. 

ARTICLE XI1.f 
The electors shall meet in their respective states, and vote by 

ballot for president and vice-president, one of whom, at  least, 
shall not be an inhabitant of the same state with themselves; 
they shall name in their ballots the person voted for as presi- 
dent, and in distinct ballots the person voted for as vice- 
president, and they shall make distinct lists of all persons 
voted for as president, and of all persons voted for as vice- 
president, and of the number of votes for each, which lists they 
shall sign and certify, and transmit sealed to the seat of the 
government of the United States, directed to the president of 
the senate ; the president of the senate shall, in presence of the 
senate and house of representatives, open all the certificates 
and the votes shall then be counted; the person having the 
greatest number of votes for president, shall be the president, 
if such number be a majority of the whole number of electors 
appointed ; and if no person have such majority, then from the 
persons having the highest numbers not exceeding three, on 
the list of those voted for as president, the house of representa- 
tives shall choose immediately, by ballot, the president. But 

* Recommended by the Third Congress, and became valid January 8,1798. 
t Recommended by the Eighth Congress, and became valid September 25,1804. 
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in choosing the president the votes shall be taken by states, the 
representation from each state having one vote ; a quorum for 
this purpose shall consist of a member or members from two- 
thirds of the states, and a majority of all the states shall be 
necessary to a choice. And if the house of representatives shall 
not choose a president whenever the right of choice shall de- 
volve upon them, before the fourth day of March next following, 
then the vice-president shall act as president, as in the case of 
the death or other constitutional disability of the president. 
The person having the greatest number of votes as vice-presi- 
dent shall be the vice-president, if such number be a majority 
of the whole number of electors appointed, and if no per- 
son have a majority, then from the two highest numbers on the 
list, the senate shall choose the vice-president; a quorum for 
the purpose shall consist of two-thirds of the whole number of 
senators, and a majority of the whole number shall be necessary 
to a choice. But no person constitutionally ineligible to the 
office of president shall be eligible to that of vice-president of 
the United States. 

ARTICLE XIII. * 
SECTION 1. Neither slavery nor involuntary servitude, except 

as a punishment for crime whereof the party shall have been 
duly convicted, shall exist within the United States, or any 
place subject to their jurisdiction. 

5 2. Congress shall have power to enforce this article by 
appropriate legislation. 

AMENDMENTS to the Constitution qf the United States, recom- 
mended by Congve-se, .but not appvoved 6y the required 
number of states. 

RECOMNENDBD BY JOINT RESOLUTION O F  CONGRESS, IN 1810. 

"If any citizen of the United States shall accept, claim, 
receive or retain any title of nobility or honor, or shall, without 
the consent of congress, accept and retain any present, pen- 
sion, office or emolument, of any kind whatever from any 
emperor, king, prince or foreign power, such person shall 
cease to be a citizen of the United States, and shall be incapa- 

* Recommended by joint resolution of Congress, February 1,1886, and declared 
s, part of the constitution by a public declaration of the secretary of state 
December 18,1865, it hsvin been adopted by twenty-seven states via. : ~ll inoii  
Rhode Island, Michigan garyland New York West Vir inia idaine Kansas 
Massachusetts, ~ennsyl;ania, ~ irg in ia ,  Ohio, ihissouri, Ifevada, ~ndi ina ,  c o d  
isiana Minnesota Wisconsih Vermont Tennessee Arkansas Connecticut 
New ~ a m ~ s h i r e  douth ~arol iha  ~ l a b a d a  North ~airolina and beor ia in th6 
order here named. Oregon ratided the adendment on the 11th of #ov&nber, 
1865. 
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ble of holding any office of trust or profit under them, or 
either of them." 

[Only twelve states adopted this amendment, viz. : Missouri, 
Kentucky, Ohio, Delaware, Pennsylvania, New Jersey, Ver- 
mont, Tennessee, Georgia, North Carolina, Massachusetts and 
New Hampshire, in the order named. In New York and 
Rhode Island it was rejected, and in Connecticut, South Caro- 
lina and Vermont no definite action was taken. See State 
Papers, 15th Cong., vol. iv. No. 76.1 

RECOMMENDED BY JOINT RESOLUTION O F  CONGRESS, MARCH, 1861. 

ARTICLE XIII. 
"No amendment shall be made to the constitution which 

will authorize or give to congress the power to abolish or 
interfere, within any state, with the domestic institutions 
thereof, includipg that of persons held to labor or service by 
the laws of said state." 

AMENDMENT NOW PENDING FOR ADOPTION.* 

RECOMMENDED BY JOINT RESOLUTION O F  CONGRESS, JUNE 16,1866. 

ARTICLE XIV. 
SECTION 1. All persons born or naturalized in the United 

States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. No 
state shall make or enforce any law which shall abridge the 
privileges or immunities of the citizens of the United States; 
nor shall any state deprive any person of life, liberty or prop- 
erty without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the law. 

2. Representatives shall be apportioned among the several 
States according to their respective numbers, counting the whole 
number of persons in each state, excluding Indians not taxed. 
But when the right to vote at  any election for the choice of 
electors for president and vice-president of the United States, 
representatives in congress, the executive and judicial officers 
of a state, or the members of the legislature thereof, is denied to 
any of the male inhabitants of such state, being twenty-one 

* A certificate from the de artment of state dated April 24th, 1867, shows that 
twent states had on that gate notified their acceptance of this amendment, 
vie. : Jonneoticut h e w  ~am~sht i re  Tennessee New Jersey Oregon Vermont 
New York Ohio hinois West ~i;ginia ~ a & m  Nevada ' ~ i s e o d i  1ndian; 
~ inneaod ,  ~ h d d e  ~slanh, Wisconsin, Pennsylvhnia, ~ i c h i ~ a n  add ~aasa:  
chueebt8. 
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years of age, and citizens of the United States, or in any way 
abridged, except for participation in rebellion or other crime, 
the basis of representation therein shall be reduced in the pro- 
portion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such 
state. 

8 3. No person shall be a senator or representative in con- 
gress, or elector of president, vice-president, or hold any office, 
civil or military, under the United States, or under any state, 
who, having previously taken an oath, as a member of congress, 
or as an officer of the United States, or as a member of any 
state legislature, or as an executive or judicial officer of any 
state, to support the constitution of the United States, shall 
have engaged in insurrection or rebellion against the same, or 
given aid or comfort to the enemies thereof: but congress may 
by a vote of two-thirds of each house remove such disability. 

8 4. The validity of the public debt of the United States, 
authorized by law, including debts incurred for payment of 
pensions and bounties for services in suppressing insurrection 
or rebellion, shall not be questioned. But neither the United 
States, nor any state, shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave ; 
but all such debts, obligations and claims shall be held illegal 
and void. 

8 5. The congress shall have power to enforce, by appropriate 
legislation, the provisions of this article. 
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