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INTRODUCTORY.

THIs book was prepared at the solicitation of
the publishers, but in obedience tD a long-cherished
wish to see the discussion of the origin, nature, and
obligations of American citizenship, state and na­
tional, reduced to compendious form in one volume.
The subject is not only one concerning which the
legal profession should have a convenient text-book,

. but is an indispensable part of the education of
every man who makes pretension to a fair education
and knowledge of the history of his country.

I have, I may say without vanity, had unusual
need for the study of all these questions, for as I
grew up they were the great points of difference
between our people. As they were settled one by
one, I studied the reason and argument of the de­
cision, and later in life questions of cit.izenship and
suffrage have been involved in many of the cases
I have tried.

It is not believed that this is a perfect book, nor
is it doubted that in time it will be supplanted by
anot~er or others dealing more ably with the sub­
jects discussed and grouping them more conven­
iently, but for the present, at least, it is hoped that
it will supply, as no other text-book ~own to the
author does, the basis for special lectures on this
moat important topic in our law schools, and a con­
venient key for references to the active members
of our profession.
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INTBODUCTORY

It is believed that in it will be found every
decision of the Supreme Court upon the questions
discussed.

No effort has been made to pad the volume with
the arguments fWO and CO" upon points decided, or
to cite opinions on the same point, distinguishing
one case from another.

The principles decided have been given their ap­
propriate places. The discussions concerning why
one case decided did not fall within the principle
decided by another case, have been purposely
omitted as tending to make a volume of case law as
distinguished from one of legal principles. Such
discussions tend to befog the legal principle decided
rather than make it plain, and to weary even the
professional man. They must be encountered when
the authorities cited are examined.

The whole object of the author has been attained
if he has succeeded in putting the origin, nature,
and obligations of the citizen in form sufficiently
attractive to enlist a more widespread understand­
ing among educated Americans of their rights and
obligations as American citizens; for the present
ignorance of our people and the confusion in their
apprehension of the subject would be something
incredible in older countries:

In the hope that the need of the book is real, and
not imaginary, that it may be accepted in a spirit of
charity, and that some one better equipped may soon
arise to improve upon it, it is respectfully submitted
to the profession and to the public.

JOHN S. WISH.
11fJtI) Yori.
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A TREATISE ON AMERICAN
CITIZENSHIP.

CHAPTER I.

01' OITIZDrSBIP GBBBBALLY.

IT is not proposed, in this work, to cast back in the Chapter

history of government, to the ethnio origin of I.

the terms citizen and citizenship, or to institute Orilla ••
· be h d Ii f aature ofany compansODs tween t e gra e or qua ty 0 :Lt~

citizenship enjoyed by those who are subject tD the
jurisdictioD of the United States, or the States com-
posing it, and that possessed by citizens of other
governments, ancient or modern. Such researches
and comparisons, however interesting they might
prove, would be almost endless, and, in a book of this
character, would tend to divert the student from a
study of the origin and nature of American citizen-
ship, national and state, without shedding any prac-
tical light upon the real question to which the volume
is addressed.

We shall therefore proceed to ascertain the origin
and define the nature and quality of citizenship en­
joyed by individuals who are subject to the juris­
diction of the United States, either as citizens of the
United States, or as citizens of some particular
component State, Territory, or possession of the
United States.

1
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I.

2 ClTIZBN8IIIP

Stataa of
die cili-.

The latest approved definition of the term citizen-
ship is that found in the Standard Dictionary (1898),
which describes it as "the status of a citizen with
its rights and privileges. " 1 The status of a citizen
implies the existence of-

(1) A political body established to promote the
general welfare and collective, as well as individual,
rights of those composing it.

(2) Individuals who have established, or sub­
mitted themselves to the dominion of, that political
body.!

(3) Such benefit from, or participation in, the
administration of that political body by the individ­
uals composing it, that they may be designated as
citizens, and not as mere subjects of a despot or an
absolute monarch under whom they have no voice in .
administration.

The same authority above quoted defines a citizen
8S "a member of a nation or sovereign state, espe­
cially a republic; one who owes allegiance to a
government and is entitled to protection from it."
That definition is broad enough to make every sub­
ject a citizen of the government to which he owes
allegiance, and from which he receives protection;

1 Bee also Webster's Dietional'7; Cent~ Dictionary; 8 Am. and
Eng. Enqe. of Law (2d .I.) 16; Abrip ". State, (1810) 29 Tex.
App.149.

2 " Citizens are the members of the political community to which
thq belong. They are the people who compose the community, and
who, in their &88OCiated capacity, have established or submitted them­
ae1yes to the dominion of a goyernment for the promotion of their
pneral welfare and the proteetiOD of their individual u well a8 theirJ .eollectift righta." U. 8. fl. CndbbaDk, (1871) 92 U. S. M2.

-'



CITIZBNSBIP 3

"

but the term citizen, as it is commonly understood, Chapter

implies membership of a political body in which the __1._

individual enjoys popular liberty to a greate~ or less
degree.I It does not necessarily follow from this
definition, that the grade or quality or privileges of
citizenship must be identical in all citizens, even in
republican governments. In the Roman govern-
ment, a citizen might or might not be invested with
all the civil privileges of the government.4 In many
cases arising under our system, it has been repeat-

. edIy decided that the bestowal of political privileges
upon an individual is not essential to constitute him
a citizen.1

• For the purpole of deelpating by a title the perIOD and the
relation be beats to the nation, "the worda ' 8ubject,' 'inhabltaDt,'

. and f eitizen' have been used, and the choice between them is some­
times made to depend UpoD the form of the government. I Citizen J is
DOW more commonly employed, however, and as it haa been considered
better 8uited to the description of one living under a republican gov­
ernment, it W88 adopted by nearly all of the States upon their sepa­
ration from Great Britain, and was afterwards adopted in the Articles
of Confederation and in the Constitution of the United States."
Minor 1'. Happenett, (1874) 21 Wall. (U.8.) 182.

"The word is never used of the people in a monarchy, sinee it
involves aD idea not enjoyed by subjects, to wit: the inherent right
to partake in the govermnent. ~e republics of the Old World were
cities, and the word citizen has been usually in human history only
applied to inhabitants of cities. As, however, states have in mod-
·em times arisen, and republics have been establi8hed, in which the
word subjects could not be properly applied, the people of those
republics have been called citizens, for the simple and obvious rea­
80n that their relation to the state was 8uch as was the relation of
citizens to the city. They were a part of its sovereignty - thq
were entitled to its privileges, ita rights, immunities and franchisee.
White ". Clements, (1896) 39 Ga. 232•

• Thomu8OD 1'. State, (1880) 1& 1Dd. 449; Amy t'. Smith, (1822)
1 Litt. (Ky.) 332.

I 6 Am. " Eng. Encyc. of Lew, 15 and caseB cited; Minor t1. Hap­
penett, (1874) 21 Wall. (U. 8.) 162; Lyons ". Cunningham, (1884)
-.ae Cal. 42; Blanck f1. Pausch, (1885) 113 Dl. 80; Laurent e. 8tate,
.( 1883) 1 Kan: 313; OpiDlon of Justices, 44 Me. &07; PomerOJ'l
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Chapter Ordinarily the term citizen, applied to the indi-
__L_ vidual unit in any government, implies that he en­

joys a greater degree of participation in the affairs
of his government than would" be implied if he were
referred to as a subject.

In a constitutional monarchy like Great Britain,
the individual units composing it are referred to
indifferently 88 citizens or as subjects. In an abso­
lute monarchy like Russia, the idea of subjection to
the ruler overshadows that of citizenship, and the
individual subject is seldom referred to as a citizen,
except in diplomatic intercourse between his govern­
ment and other nations.

In a free democracy like the United States, where
there is no sovereign and no subject, the units oom­
posing the political body are properly designated as
citizens. This subject is discussed in a most inter­
esting way by the Supreme Court of the United
States in the case of Minor tJ. Happersett.·

Uacler
colOllial
nIe.

America. CitWefl81a.ip - Its Origin and Kintls.

In the seventeenth and eighteenth centuries, the
British government planted or acqUired thirteen dis­
tinct colonies on the continent of North America,
and governed them, prior to July 4, 1776, under
the system of English laws as applied by the co­
lonial policy of Great Britain, with George ill as a
constitutional monarch. , Each of these colonies had.

)(1lDicipal Law, pt. 11, e. 2, p. 421; Dred 8eott t7. Sandford, (1868)
19 How. (U.8.) 422; U. B. t7. Monie, (1903) 12& Fed. Rep. 325;
Doney t7. Brigham, (1898) 177 ID. 258, 89 Am. at. Rep. 232; Goupr
". Timberlake, (1897) 148 1Dd. 41, 82 Am. at. Rep.489.

I (1874) 21 Wall. (V. S.) 181; 188 also The Piano, (1817) I
Wh.t. (V. S.} 217.
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beftn founded or acquired separately and at a.differ- Chapter

ent time, and each was governed under its own dis- I.

tinct charter or commission. I The inhabitants of all
the colonies were British citizens or subjects.. The
several local governments, und~r which the colonies
respectively conducted their domestic affairs, were
not independent political societies, of which they
might be said to be citizens. While they were in- .
habitants of their respective colonies, they were citi-
zens of Great BritaiIi, and their local governments
were mere dependencies, acting under concessions
from the parent government. : A comparison of the
several colonial administrations of these colonies
will make plain at once how different were their
several domestic administrations. The colonial or­
ganization of Massachusetts was altogether different
from that of .Maryland; that of Virginia altogether
different from that of Rhode Island. The charters
.of the colonial organizations of South Carolina and
New York had little resemblance to each other, and
8~ 'on with all the colonies.

The mother country, while exacting paramount :=~.
allegiance to herself from all her colonies, had, in :i~
her dealings with them, permitted each to indnlge its
idiosyncrasies in matters of local concern, with so
little regard to uniformity of administration, that
the thirteen colonies grew up with little of simili-
tude in their charter rights, and little in common

" in their local forms of government. What they had
in common was their British citizenship, and their
common grievances against the parent government,
which, as they conceived, had deprived them of the
right of local self-government. This British citizen-
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Chapter
L

ship, in common, was the germ of their united. action,
and afterwards became the foundation of a new
citizenship, known &s .American citizenship, on which
all citizenship, whether of the United States, or of
the States and Territories and possessions subject
to its jurisdiction, now rests. And this brings us
to-

State CituensAip.

~f The thirteen independent American colonies, by
¥~d~d. a joint Declaration of Independence dated July 4,
euee. 1776, asserted their common purpose to maintain

that they were free, independent, and sovereign
States. That declaration, if it could be successfully
maintained, carried with it as a result, that their
respective inhabitants were no longer citizens or
subjects of Great Britain, but were thenceforth citi­
zens of the States in which they respectively resided.
England resisted this contention until September 3,

, 1783, at which time she entered into a definitive
treaty of peace with the representatives of these
colonies, recognizing the colonies, name by name, as
free, independent, and sovereign States.

~~ti~~ After thus gaining their' independence, some of
do.. the States proceeded to adopt new constitutions

forthwith, conforming their government to their
changed conditions; while others found their royal
charters so well adapted to a free government, that
they continued to live under them for many years.
The most remarkable instance of this is the State
of Rhode Island, which continued to govern itself
under the forms of its royal charter until the year
1843. Even then, the attempt to adopt a new con-
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,

stitution resulted in a domestic co~ct, familiarly CbapW

known as Dorr's Rebellion, for a full account of I.

which see the opinion of the Supreme Court in the
case of LutAer tJ. BordeR."

While the revolutionary struggle lasted, the col-~
onies, calling themselves States, co-operated with col

each other through the device of a league under the
name of the United States, represented by a Conti-
nental Congress. The objects for which this league
and congress were created, were to &Ssert and prose-
cute measures in common for attaining the inde­
pendence of the States. Through this league, they
also bound themselves by mutual obligations, not to
negotiate for peace, or for any other purpose, with
the parent country, save through the appointees of
the Continental Congress; and the peace which was
finally negotiated was brought about by a treaty
entered into on behalf of the United Colonies, by
commissioners, appointed by the Continental Con-
gress.

But the independence demanded by the colonies ~:e~
and the citizenship recognized by Great Britain were ~~~ b1

the independence and citizenship of thirteen 80V- Brltam.

ereign and ,independent States, and not of anyone
national political body. This could not have been
otherwise, for the words "United States," while
they were employed in the Declaration of Independ-
ence and in the Articles of Confederation und,er
which the revolutionary struggle was conducted,
were manifestly used in a plural sense, as expressing
the States united, and the compact entered into be-
tween the colonies' shows, upon its face. that it was

'(IM9) 7 How. (U. 8.) 1.
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Chapter not entered into to create a new political body reach-
__1._ ing or operating upon the unit of the citizen. \ All the

powers possessed by the confederated government
were derived from and to be exercised upon and
through the legislatures which created it, represent­
ing States and not individuals. Any effort of" the
federal authority to command or enforce allegiance
to it directly from the citizens of those States, save
in a few particulars provided for in the Articles of
Confederation, would have aroused indignant pro­
tests from the States, and would, perhaps, have re­
sulted in a dissolution of the confederacy.

The date insisted upon by the thirteen States, as
that at which their inhabitants ceased to be colonial
subjects of Gre~t Britain, and became citizens of
their respective States, was July 4, 1776. The Eng­
lish authorities, on the other hand, fixed September
3, 1783, the date of the definitive treaty acknowl­
edging the independence of the States, as the true
date from which to reckon.8 This question has long
since ceased to be of any importance as bearing upon
any property rights, and in so far as it relates to
whether State citizenship antedated national citizen­
ship, it makes no difference which date is assumed to
be correct; for the relations of the States to the fed­
eral compact were substantially the same in 1776 a8
in 1783.

X:tiet:es ~f The Declaration of Independence affirmed that
~J=: the United Colonies ought to be free and independent

States. The Articles of Confederation were agreed
upon by delegates November 15, 1777. Mter an- .
nouncing a name for the confederacy between the

'1DgI1s t7. Ballor's Snug Barbour, (1810) a Pet. (u. 8.) 111.
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States, it proceeded to declare that each State re- Chapter
tained "its sovereignty, freedom and independence, __1._

and every power, jurisdiction and right, which is not
by this confederation expressly delegated to the
United States in Congress assembled." The Con-
gress was composed of delegates chosen annually, as
State legislatures might direct, and the delegates
were maintained by the States. In determining
questions in the Congress, each State had one vote.
The duty of raising their respective quotas of troops
was imposed upon the States, and the privilege of
naming all officers of or under the rank of colonel.
The States undertook to supply all funds to the com-
mon treasury, and the. taxes for defraying the ex-
penses of the confederacy were to be laid and levied
by the State legislatures, each State paying her pro­
J>~rtion. There was no president or common ruler
over the confederacy of States, and the limited
federal authority conferred upon Congress by the
Articles of Confederation was intrusted to the con-
trol and direction of a committee of Congress.

Such was the confederacy existing between the
States when Great Britain acknowledged them as
independent sovereign States. It requIres little ar­
gument to demonstrate that a mere agency such a8
this, operating under a limited authorization and
without any power to levy taxes or draft troops, was
not a political body entitled to claim that any indi­
vidual was its citizen, and while State citizenship
necessarily followed at once to the inhabitants of the
colonies, respectively, upon the acknOWledgment of
their independence, no citizenship of the United
States was recognized or even existed.
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Chapts The writings of Mr. Hamilton and Mr. Madison,
__1._ preserved in The Federalist, written long after the

acknowledgment of the independence of the colonies,
are full of complaints against the Articles of Con­
federation, on this score. They are appeals for a
change from this condition, and urge upon the pe0-

ple to remedy these defects by adopting the pro­
posed constitution and creating the new citizenship.
The Constitution of the United States was proposed
September 17, 1787, and the operations -of the gov­
ernment began under it March 4, 1789. The Feder­
alist papers were writt6n in that interval, urging the
adoption of the Constitution by the States. In the
fifteenth paper of The Federalist,' Mr. Hamilton dis­
cusses "the insufficiency of the present confedera­
tion to the preservation of the Union," as follows:

"The great and radical vice in the constrnction
of the existing confederation is the principle of
legislation for etates or governments, in ·theil cor­
porate or collective capacities, and 8S contradistin­
guished from the individuals of which they con­
sist. . . . Except as to the rule of appointment,
the United States has an indefinite discretion to
make requisitions for men and money; but they have
no authority to raise either, by regulations extending
to the individual citizens of America. The conse­
quence of this is, that although in theory their reso­
lutions concerning those objects are laws, constitu­
tionally binding on the members of the Union, yet
in practice they are mere recommendations which
the States observe or disregard at their option.
• • .. Ifwe still adhere to the design of a national

• The Federalist (Lodge, 1892), p. 88.
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government • • • we must extend the authority Chapter

of the Union to the persons of the citizens - the I.

only proper objects of government."
Again, in the twenty-third paper 1 the same illus­

trious authority declared: ' 'If we are in earnest
about giving the Union energy and duration, we must
abandon the vain project of legislating upon the
States in their collective capacities; we must extend
the laws of the federal government to the individual
citizens of America." .

The above citations, which are but two of many, ~b:ti.

are sufficient to demonstrate that under the peculiar :rStates.
organization of the United States, a8 it was orig-
inally formed, the powers or authority of the gen-
eral government did not extend' to individuals, save
in a few isolated instances, and that consequently
ihe only real citizenship was that of States. Mr.
Hamilton, in both his references to citizens, spoke of
them, not as citizens of the United States, but as
citizens of America, doubtless adopting that form
of ·expression as more correct in describing the citi-
zens of the States generally.

Until the ratification of the Con8ti~ution of the .~lih~~~~

United States by nine States, it was a nullity. New :t\~eD.

Hampshire was the ninth State to ratify. The date
of its action was June 21, 1788. Virginia and New
York ratified the Constitution a few days later, and
before the date fixed for commencing the operations
of the government. Thus, for the first time, there
was such a thing as citizenship of the United States.
That citizenship did not extend to North Carolina
until January 28, 1790, or to Rhode Island until J nne

1 The Federalllt (Lodge, 1891), p. 137.
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Chapter 1, 1790, for those States delayed their ratifications
__L_ until after the operations of the government had

begun.
In the United States custom house at New York,

one may see a list of the vessels which entered the
port of New York during the :first year after-the
Constitution of the United States went into effect,
and in that list, entered as vessels arriving from
"foreign ports," are several ships from Rhode
Island.

~U8 we see..that, in eleven of the original States,
State citizenship antedated Federal citizenship over
five years, and in two other States nearly seven
years.

Speaking of the interim between the acknowledg­
ment of the independence of the colonies and the
adoption of the Constitution, John Fiske, in his
History of the United States, says: I "Perhaps the
only thing that kept the Union from falling to
~ieces in 1786 was the Northwestem Territory,
which George Rogers Clark had conquered in 1779,
and which skilful diplomacy had enabled us to keep
when the treaty was drawn in 1782. Virginia
claimed this territory and actually held it, but New
York, Massachusetts, and Connecticut also had
claims upon it. It was the idea of Maryland that
such a vast region ought not to be added to anyone
State, or divided between two or three of the States,
but ought to be the common property of the Union.
Maryland had refused to ratify the Articles of Con­
federation until the four States that claimed the
Northwestern Territory should yi~ld their claims to

• Edition ~900.
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the United States. This was done between 178(1 imd Chapter

1786, and thus, for the first time, the United States I.

government was put in possession of valuable prop-
erty which could be made to yield an income and
pay debts. This piece of property was about the
first thing in which all the American people were
8Iike interested, after they had won their independ­
ence."

In the light of the above historical facts, it is Dot :ire:r.::'
"trange that the disoussion8, prior to the great Civil
War, on the question whether paramount allegiance
was due to their State, or to their Nation, by the citi-
zens of the States respectively, led to a difference of
opinion on that question between citizens.

CitueftsAip of tAe Northwest Territory.

The United States, as constituted under the &';'i::ee
Artic1 f C _~-.;J t· h·· • t emmeat ofes 0 olllt'Uera lon, avmg come m 0 posses- Nort!lweat

sion of the large unsettled territory above referred TerntolY.

to, by the cession of Great Britain and the subs&-
quent cession of their rights by the several States
which laid claim to it, the Continental Congress un-
dertook to pass, in 1787, the famous ordinances lay- .
ing down certain "fundamental laws for the govern-
ment of that territory, and in States which might
thereafter be formed out of that territory. The
States of Ohio, Indiana, illinois, Michigan, and Wis-
CODSin were subsequently erected and admitted into
the Union, and those five embrace what was then
known as the Northwest Territory.

Of the action of the Continental Congress in as­
suming to pass these ordinances, Mr. Madison says
in the thirty-seventh paper of The Federalist,8 that

• Lodge, 1902, p. 231.
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Chap*- iD proceeding to form. new States, to erect temporary
__Ie_ governments, to appoint officers for them, and to

prescribe the conditions on which such States should
be admitted into the confederacy, the Congress
acted. "without the least color of constitutional au­
thority." The justification for this action stated by
him was: "The publio interest, the necessity of the
case, imposed upon them the task of overleaping
their constitutional limits." From this necessity of
violating the constitutional authority, he proceeded
to argue: "But is not the fact an alarming proof
of the danger resulting from a government which
does not possess regular powers commensurate to
its objects t A dissolution or usurpation is the
dreadful dilemma to which it is continually exposed."

Whether the Continental Congress did or did not
possess power to enact the ordinances of 1787, the
necessity that some one should take steps to that end
was manifest to every one, and the action of the
Continental Congress was not only acquiesced in
by all the States, but the ordinance has come down
to posterity as one of the wisest charts of govern­
ment ever framed. This territory had come into
the possession of the United States under the follow-
ing circumstances:

When the treaty of peace was negotiated between
England and the United States, the boundary lying
between the English possessions and the country
whose independence was acknowledged, was fixed as
running through the centres of Lakes Ontario, Erie,
Huron, and Superior, and thence westward through
the Lake of the Woods to the Mississippi, whereby
the vast and rich domain lying between the Great
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Lakes and the Ohio and Mississippi rivers became Chapter

a part of the country acknowledged as independent. I.

Settlers rapidly flocked to that territory, and condi­
tions there called for the organization of some sort
of political body for its government. Neither the
Federal government, nor the State of Virginia, had
been able to discharge their debts to Revolutiona~

soldiers, and Virginia, before the cession of her ter­
riinry to the United States, had issued many mili-
tary land grants in this territory to her soldiers.
When the Continental army at Newburg threatened
to march upon Philadelphia in the year 1783, because
it had not been paid, its violence was allayed by
the assurances of General Washington that he would
do all in his power to induce the government to make
provision for discharging its obligations to the
soldiers, in part at least, by military land grants in
the Northwest Territory. Pursuant to that pledge,
Congress di4 make large land grants in the North-
west Territory, in that portion now known as Ohio,
to Revolutionary soldiers. After the armies were
disbanded, large colonies of people from the o,riginal
States promptly settled in the Ohio territory, under
the leadership of Paul Carrington of Virginia, and
General Rufus Putnam of Connecticut, and thus it
came about that at the time of the passage of this
famous ordinance, a considerable and representative
body of unorganized people were in occupancy of
the Northwest Territory, demanding some form of
government and Borne right of representation.

The ordinance passed by the Continental Con- '8:~aDc:e

greBS, pursuant to this urgency, announced certain :..
fundamental articles, which were to rest upon any
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Chap*- and all governments formed in the territDry, and de-
l. cIared that the obligation to adopt these fundamental

principles should be regarded as a compact between
the original States and the people and States in said
territory, and that, having been adopted, they should
forever remain unalterable, unless by common con­
sent.

It will be noted, that Congress was so doubtful of
its own powers, that it made the compact obligatory,
not between the United States and the people of this
territory, but between the original States and the
people.

~~:*uac1 It is unnecessary to enumerate at length the fun­
r~der damental principles laid down for the government of
~nti. the Northwest Territory.4 The Act provided for the

erection of the territory into a district; for a law
of descents; and for a form of civil government,
under a governor and secretary appointed by Con­
gress. It gave the people of the territory the right
to elect a general assembly by popular election. In
prescribing the qualifications of a candidate, and of
voters, it required that they should have been citi­
~ens of one of the United. States for a certain
time. It gave the territorial legislature the right
to elect a delegate to Congress, who was to
possess a seat with the right of debate, but
no vote. Without going into further details of
this government, it is sufficient to say that it
was acceptable to the people and a remarkable
spectacle of government. For the United States,
which had no citizens of its own, undertook to

• See th. text of the OrdIDaDce In Vol. 8, Fecleral Statutes, :AJmo-
tated, p. 17. ·
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create and erect a government of citizens, and to Chapter

prescribe, to the minutest detail, their obligations of __Ie_

citizensliip. It is inconceivable that the Continental
Congress would have made the qualifications of can-
didates and voters depend on their citizenship of
one of the originc.l States, if there had been such a
thing at the time a$ citizenship of the United States.
The only reference in the Ordinance of 1787 to
"citizens of the United States" is in Article IV.
That is manifestly a reference to conditions ..
futuro, made with the knowledge that the Constitu-
tion was then in process of formation and likely to
be adopted, whel·eby citizens of the United States
would come into existence.

. Thus we have the second clas8 of American citi­
zenship, to wit, citizenship of the Northwest Terri­
tory, both of which classes of citizenship antedated
citizenship of the United States.

Oitizenship of'tfRe United Btates.

When the Constitution was ratified bv nine of the ~atifiea-f
J tion 0

States composing the old confederacy, and not until ~:~titD-

then, was there an-actual and real citizenship of the
United States, however much the term may have
been theretofore loosely employed. The States rati-
fied the Constitution in the following order:

1. Delaware, December 7, 1787;
2. Pennsylvania, December 12, 1787;
3. New Jersey, December 18, 1787;
4. Georgia, January 2, 1788;
5. Connecticut, January 9, 1788;
6. Massachusetts, February 6, 1788;
7. Maryland, April 28, 1788;

I
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8. South Carolina, May 23, 1788;
9. New Hampshire, June 21, 1788.

The Constitution provides, Article VIT, that the
ratification of the conventions of nine States should
be sufficient for the establishment of the Constitution
between the States so ratifying the same. The Con­
stitution became an established form. of government
June 21, 1788, in nine States, and the remaining
States, Virginia, New York, North Carolina, and

. Rhode Island, when they ratified it, came into a gov­
ernment already established. This attitude of Vir­
ginia and New York was a technical rather than an
actual delay, for Virginia ratified the Constitution
June 26, 1788, and New York July 26, 1788, and the
operations of the government under the new Consti­
tution did not begin until March 4, 1789.

The radical changes in the form of the federal
compact altered the status of the people subject to
its jurisdiction, 80 that, whereas they had thereto­
fore been only citizens of the States, they nQw be­
came also citizens of the United States.1i IThe first
of these organic changes was the provision of Article
VI, Clause 2, of the Constitution, which declared the
laws of the United States made pursuant thereto,

I" Every perBOll, aDd every cluB and description of per8ODS, who
were at the time of the adoption of the CoD8titution recopized as
citizens In the several States, became also citizens of this new p0­
litical body." Dred Bcott t'. Sandford, (1858) 19 How. (U. 8.) 406.

. Ie Whoever • • • was one of the people of either of these
Statee when the CoDStitntion of the United States was adopted, be­
came "80 ftJOfo a citiZen - a member of the nation created by ita
adoption. He was one of the people associating together to form
the nation, and was, consequentlyJ one of Ita original eltizeDI. As
to this there has never been a doubt. Disputes have arillen &I to
whether or Dot eertaln perIODS or eertain eta... of persoDS were
part 01 the people at the time, but Dever as to their eltfzeDahip if the,
were." KiDor ". Happenett, (1874) 21 Wall (U. 8.) 181.
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and all treaties made under its authority, to be the Chapter

supreme law of the land, any thing in. the consti- I.

tution or laws of any State to the contrary notwith­
standing.

In the next place, the government created by the
Constitution was clothed with ample powers, inde­
pendent of the States, to maintain itself, and to
reach, command, direct, and, if need be, to punish,
every individual subject to its jurisdiction.

Without going into an enumeration of those
powers, it is sufficient to say thatDhe government
created by the Constitution became a government
with citizens of its own, and was no longer a mere

. government over States.
Yet radical as was this change in the nature and ~ef:~::.

oonstitution of the federal government, the new t~:'J~.

citizenship is referred to only three times in the en- tiOD.

tire instrument, as it was originally framed, and
then only incidentally. The first reference is in
Article I, Section 2, Paragraph 2. In describing the
qualifications of a member of the House of Repre­
sentatives, one of the qualiftcations was declared to
be, that he should have been "seven years a citizen
of the United States." The second reference is in
Article I, Section 3, Clause 3, which makes one of the
qualifications of a senator, that he should have been
"nine years a citizen of the United States." The
third reference is in Article II, Section 1, Clause 5,
which enacted that "no person, except a natural
born citizen, or a citizen of the United States at the
time of the adoption of this Constitution, shall be
eligible to the office of President."

If these requirements had been literally con-
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Chapter formed to, there could ha~e been no election for
L representatives to Congre88 for seven years after

the adoption of the Constitution, and no one would
have been eligible as a senator for nine years there­
after. The langua~ employed by the convention
was less careful than that which had been used by
Congress in July of the same year, in framing the
ordinance for the government of the ~orthwest Ter­
ritory. Congress had made the qualification rest
upon citizenship of "one of the United States," and
this was doubtless the intent of the convention which
framed the Constitution, for it cannot have meant
anything else.

~o were The silence of the Constitution and its failure to
Citizen.

~~n:ew define the meaning of the word citizen, either by
bOD. way of inclusion or exclusion, has been the subject

of much judicial comment.· Perhaps the best ex­
pression concerning it is that of the Supreme Court
of the United States, when it declares: "In this re­
spect, 8S in other respects, it must be interpreted in
the light of the common law, the principles and his­
tory of which were familiarly known to the framers
of the Constitution." T

• Prior to the 14th article of amendment to the Federal CoDBti·
tution DO deftnition of the term "citizenship" was to be "fo11Dd ill
the Constitution, nor had &Dy attempt been made to debe it by Act
of Congress. It had been the occasion of much discussion in the
courts, by the executive departments, and in the public joumala."
Blaughter-House CaBell, (1872) 16 Wall. (U. B.) 72.

TU. B. ". Wong Kim Ark, (1897) 169 U. 8. 6M.
U The term • citizen' was used in the Constitution a8 a word, the

meaning of which wu already established and well understood.
And the CoDBtitution itself contains. direct recognition of the Bub­
slating eommon-Iaw principle, in the eeetfoD which deAne. the quaWl­
eation of the President: ' No penon except a natural bom eitizeD,
or a citizen of the United States at the time of the adOptiOD of this
Con8titutioa, shall be eligible to the otBee of Preaident,' etc. The
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In the famous case of Dre4 Bco" tI. BtMtlfortl,' it ~
was said that the words "people of the United __L_

States' J and "citizens" are synonymous terms ;
that they "describe the political body which, aooord-
ing to our republican institutions, forms the BOver-
eignty which holds the power and conducts the gov­
ernment through its representatives."

Sundry opinions of the attorney-generals of the
United States are to the same effect. In one of
these, rendered in 1862, it is said: "The Constitu­
tion of the United States does not declare who are
and who are Dot citizens, Dor does it attempt to
describe the constituent elements of citizenship; it
leaves that quality where it found it, resting on the
fact of home birth and upon the laws of the sever8I
States."·

It was Dot difficult to ascertain, on the principles
above announced, who were citizens of the United
States under the original Constitution. The citizens
of Vermont and Kentucky, when those States were
admitted, assumed their relations to the Umon 8S

naturally as did those of any of the original States.
So, also, the citizens of the region now constituting

OD1y standard which then existed of a natural born citizen .... the
rule of the eommoD law, and no difl'erent standard has been adopted
sinee." L1Dch t1. Clarke, (1844) 1 SandI. Ch. (N. Y.) 858.

a The term. • citizen,' .. understood in our law, is Preciael1 auJ·
ogoaa to the term BUbject in the common law, and the ehuge of
phrue h.. entirely retmlted from the change of government. The
BOVereignty has been tnmsferred from one man to the collective body
of the people - and he who before was a • subject of the king' i.
DOW • a citizen of the State!" State f1. Manuel, (1838) 4 Dev. &
B. L. (N. Car.) 28, quoted u. 8. f1. Rhodes, (1886) 1 Abb. (~. B.)
3', 27 :Fed. CaL No. 18,111.

l»red Scott f1. 8aDdford, (1868) 19 How. (U. 8.) 818•
• CitizeDahip, (1882) 10 Op. AttJ.-GeD· 382.
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Chapter five great States erected in the Northwest Territory
__L_ became citizens of the United States the instant the

Constitution was adopted1

By the Constitution, power was given Congress
(Article IV, Section 3, Clause 2) to dispose of and
make all needful rules and regulations respecting the
territory or other property belonging to the United
States. Under this power, the process of governing
the Territories and organizing them into States was
simplified.1

. 1 AdmlBeiOll on an equal footing with the original States, in aU
n8p8Ct8 whatever, involves eqU&1ity of CODatitutioDaI right and power,
which cannot afterwards be controlled, and it also involves the adop­
tion .. eiti.zeDa of the United States of those whom Congress makes
members of the political community, and who are recognized .. ncb
in the formation of the new Bta~ with the CODleDt of Cougresa.
Bo1d f1. Thayer, (1811) 143 U. 8. 143.

I M'Culloch f1. Maryland, (1819) 4 Wheat. (U. 8.) 318 i Ameri­
ean IDa. Co. f1. 368 Bales Cotton, (1828) 1 Pet. (U. 8.) 611; U. 8. t7.

Gratiot, (1840) 14 Pet. (U.8.) 626; U. 8. t7. Rogen, (184:6) 4 How.
(U. 8.) 687; Cross f1. Harrison, (1863) 16 How. (U. 8.) 184;
U. 8. f1. CoD, (1866) 18 How. (U. 8.) 100; Gibson f1. Chouteau,
(1871) 13 Wall. (U.8.) 92; Clinton f1. Englebreeht, (1871) 13 Wall
(U. S.) 434; Beale f1. New Mexico, (1872) 16 Wall. (U. B.) 531.

"The Constitution of the United States (article four, eeetion
three) prorid., , That Congress shall have power to dispose of and
make all needful rules and regulations respecting the tenitory, or
other property, belonging to the United States.' The term territory,
as here U8ed, is merely descriptive of ODe kind of property; and is
equivalent to the word lands. And Congreu baa the same power
over it 88 over any other property belOngiDg to the United States;
and this power is vested in Congress without limitation; and has
been considered the foundation upon which the territorial govern­
ments rest." U. S. f'. Gratiot, (1840) 14 Pet. (U. S.) 537.

The Constitution empowers Congress "to make all needful rules
and regulations, respecting the territory or other property belonging
to the United 8tates; and perhap8 the power of governing a terri­
tory ~longing to the United States, which has not, by becoming
a State, acquired the means of self-government, may result neces­
sarily from the facts, that it is not within the jurisdiction of any
particular 8tate, and is within the power and jurisdiction of the
United 8tates. The right to govern may be the inevitable COD8&-
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By easy transition the territory acquired from Cbaptel

France; known as the Louisiana Territory, and the __Ie_

Florida cession from Spain, and the territory ac-
quired from Mexico by conquest, were first gov-
erned territoriaily. Under these territorial govern-
ments the iDhabitants made their :first attornment
as citizens of the United States to the Federal au-
thority, and when the States created from this terri-
tory were organized and admitted, they assumed
their obligations of dual citizenship to State and
Nation, of a nature and a quality identical with that
of citizens of the old States.

Besides these citizens, who became such in a body,
a vast number of citizens of the United States were
created under the powers of naturalization conferred
upon Congress by the Constitution.

Among the :first powers conferred upon Oongress
by Article I, Section 8, Clause 4, was "to establish
a uniform rule of naturalization. " I

Laws were passed, and the naturalized citizens .
admitted under these laws distributed themselves

quellce of the right to acquire territory. Whichever may be the
IOUrce wheDCI the power III derived, the poIle88lon of It Is unq...
tiODed." Per Chief Justice Kanhall In American IDI. Co. f1. 36S
Bales Cotton, (1828) 1 Pet. (U. 8.) 111. To the -.me ellect, Sere t1.

Pltot, (1810) 8 Cranch (U. 8.) 332•
• Gusfell f1. BaIlon, (1832) 8 Pet. (U. 8.) 781; Dred Scott o.

Sandford, (1856) 19 How. (U. 8.) 393; Minneapolis .,. Reum, (0. O.
A. 1893) 18 Fed. Rep. 680. Bee also the notes on the Constitution
dealing with this subject In VoL 8, Federal Statutes, Annotated, p.
179. '

., The ConstItution declares that the cltlzeDs of each State shaD
be entitled to all the privileges and Immunities of citizens in the
several States. • • • It made all alike, citizens of the newl,
orgaJdzed Datlon, and In thlll respect a homogeneous people. And
the very Deceesity for such a provision to bring all upon a common
platform, exhibited In the strongest light the absolute need of guard­
ing apiDat di1rerent and discordant rules for establishing the right
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Char- amoll& the several State or Territorial commn-
--- .nities of which they became members. But it

did not follow as a necessary consequence that a
nat1:1ralized citizen of the United States became also
a citizen of any State or Territory.

=rc:..~ The original Constitution remained unchanged
~ concerning citizenship, from 1789 until July 28, 1868,
=ttaa:: when the Fourteenth Amendment to the Constitution

was adopted. Before entering into a discussion of
the eBect upon citizenship, and the manner of en­
forcement, of that amendment, a brief historical
statement is necessary.

Even prior to the adoption of the Constitution,
sectional jealousies existed between the States. The
basis of representation in the national Congress was
a fruitful source of controversy between them. The
population of the northern colonies was almost ex­
clusively white-. and free, whereas that of the south­
ern colonies consisted, to a large extent, of black
slaves. The extent to which this black population
was to be considered in arranging a basis of repre­
sentation gave rise to many of the controversies
between the sections, at the outset.

The basis of representation in Congress fixed by
the Constitution, Article I, Section 2, Clause 3, ap­
portioned representatives among the several States
according to their respective numbers, which were to
be determined by adding to the whole number of free
persons, three-fifths of all other persons, exclusive
of Indians not taxed.

of eitizenship in future. We therefore l1nd that ODe of the 11m
powers conferred upon Oongresa was • to establish an UDiform rule
of naturalization throughout the United States.''' L1Dch f'. Clarke,
(1844) 1 Bandf. Cb. (N. Y.) 841, 842.
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The Constitution conferred power on Congress Chapter

to dispose of and make all needful rules and rega- I.

lations respecting the territory, or other property, ~~~~~the

belonging to the United States.4 It likewise COD- 5=titu.

ferred upon Congress the power to admit ~ew States
into the Union.i

The Constitution contained a provision that no
person held to service or labor in one State, under
the laws thereof, escaping into another State, should
in consequence of any law or regulation therein be
discharged from such service or labor, but that he
should be delivered up on claim of such party to
whom such service or labor might be due.'

• Cout., Art. IV, Sec. 3, CI. 2; )('Culloeh ". MaryllLDd, (1819)
4 Wh.t. (U. 8.) 316; American IJUI. Co. ". 356 Bales Cotton,
(18!8) 1 Pet. (U. B.) 611; U. B. ". Gratiot, (1840) 14 Pet. (U. B.)
626; U.8. t7. Rogen, (1848) 4 How. (U. B.) 687; Cros8 ". Harrison,
(1863) 18 How. (U. 8.) 184. U. 8. ". Coxe, (1865) 18 Bow.
(U. 8.) 100; GibBon f1. Chouteau, (1871) 13 Wall. (U. 8.) 92;
Clinton f1. Englebreeht, (1871) 13 Wall. (U. B.) 434; Beall ". New
Mexico. (1872) 18 Wall. (U. 8.) 636; Davis t7. Beason, (1890)
133 D. 8. 333; WillCOD8m Cent. R. Co. ". Price County, (1890) 133
U. B. 498; Cope ". Cope, (1891) 137 U. B. 882; Church of Jesus
Christ ". U. 8., (1890) 138 U. B. 1; Dooley ". U. B., (1901) 182 U. S.
222; Down. t1. Bidwell, (1901) 182 U. 8. 244. Dooley t7. U. 8.,
(1901) 183 U. 8. 151.

I CoDBt., Art. IV, See. 3, CL 1 j AmeriC&D IDa•.Co. ". 356 Bales
Cotton, (1828) 1 Pet. (U. B.) li11; Pollard t1. Hagan, (1845) 3 Bow.
(U. B.) 212; Crose f'. Harrison, (1853) 18 How. (U. B.) 164.

• Const., Art. IV, Sec. 2, CI. 3; Prigg f1. Pennsylvania, (1842)
18 Pet. (U. B.) 539; JODes f1. Van Zandt, (1847) 5 How. (U. B.)
216: Strader ". Graham, (1850) 10 How. (U. S.) 82; :Moore tie nu­
DOia, (1862) 14 How. (U. B.) 13; Dred Scott ". Sandford, (1856) 19
Bow. (U. B.) 393; Ableman ". Booth, (1808) 21 How. (U. B.) 516;
Callan 1'. WilsoD, (1888) 127 U. S. 640; Nashville, etc., R. Co. ". Ala­
bama, (1888) 128 U. 8. 98.

a Biatoricall1, it i8 wen kuown that the object of this clause was
to II8C11I'8 to the citizens of the slaveholding Btates the complete right
and title of ownership iD their slaves, as property, iD every State
in the UDiOD iDto which they might escape from the State where
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Cbs""I.
The relative strength of the sections North and

South was altogether different at that time from
IDted~ what it is at present; even the white population of
aD news
:d~:i.. the southern States, in which slavery existed, as

compared with that of the northern States, where
slavery did not exist, was proportionately larger
than it is at present, and on the basis set forth above
the northern States were jealous of the preponder­
ance of representation given to the southern States.
"It was argued by those opposed to the Constitution
in the North, that it placed the northern States,
especially the small ones, at the mercy of the
'Southern States, in the Union.. It was this argu­
ment, no doubt, that made Rhode Island reluctant to
become a member of the Union. On the other hand,
the southern States realized that the population of
the North was growing much more rapidly than that
of the South, and that it was spreading into the Ter­
ritories and woultl demand that those Temtories be
formed into new States and admitted into the Union
as free States. It was argued by those opposed to
the Union in the South, that such a result was inevi­
table; that in a short time the slaveholding States
would be dominated by the free States of the North
and West, and that they, by the control thus gained
in Congress over the Territories and concerning the
they were held in 8ervitude. The full recognition of this right and
title was indispensable to the security of this 8pecies of property
in all the 81aveholdlng States; and, indeed, was 80 vital to the
preservation of their domestic interests and institutioua, that it can­
not be doubted that it constituted a fundamental article, without
the adoption of which the Union could not have been formed. Ita
true deaip was to guard against the doetrmes and principles preva­
lent in the non-81aveholding States, by preventing them from inter­
meddling with, or obatructing, or abolishing the rights of the owners
of slaveL" Prigg f'. Pennsylvania, (1862) 16 p~ (U. B.) 611.
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admission of free States, would put the slave States Chapter

at the mercy of the free Sta~s in federal affairs. It I.

was doubtless by arguments like this, that North
Carolina was restrained so long from becoming a
member of the Union.

The Oonstitution contained no definite expression ~Dtq~mam .,...

upon the right of the States to withdraw from the :=nODI.
Union if they became dissatisfied. In spite of many
attempts to have that right defined, the convention
refused to do so.

These conditions gave rise from the outset to
such antagonism between the sections, that it was
found impossible to procure the assent of Congress
to the admission of new States, except in couplets,
one with and one without slavery. This method of
admitting States began with the States of Vermont
and Kentucky, and continued until the controversies
over the regulation of slavery in the Territories, the
returning of fugitive slaves, and the right of States
to secede, culminating in an attempt in the year 1861,
on the part of the slave States, to withdraw from the
Union, and a consequent civil war, in which the
northern States were triumphant.

While the. controversy over slavery was at its ~:ttDrecI

height, a case was decided by the Supreme Court of deci8ioa..

the United States, in which the status of the negro
race, under the Constitution, was defined.~ The de-
cision was rendered in the year 1857, and the ques-
tion involved was deemed to be of such importance
that the opinions delivered occupied two hundred
and forty pages of the volume in which they appear.
The points relating to citizenship decided by the

T Dred Beott t'. Sandford, (1858) 19 How. (U. B.) 393.
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Chapter Supreme Court, in an opinion of great power deliv-
__L_ ered by Chief Justice Taney, were: " A free "negro

of the African race, whose ancestors were brought to
this country and sold as slaves, is not a 'citizen'
within the meaning of the Constitution of the United
States. '. • • When the Constitution was adopted,
they were not regarded in any of the States as mem­
bers of the community which constituted the State,
and were not numbered among its 'people or citi­
zens. ' Consequently the special rights and im­
munities guaranteed to citizens do not apply to
them. . . . The only two clauses in the Consti­
tution which point to this race treat them as per­
sons whom it was morally lawful to deal in 8S

articles of property and to hold as slaves."
This finally adjudged status of the negro race

continued to be the law of the land until it was
changed by the following events.

::r-e:a. In December, 1862, the war between the United
dpatioa. States and the States which had attempted to secede

from the Union, having then been flagrant for nearly
two years, with its result still in doubt, the President
of the United States issued a proclamation con­
ditionally emancipating all the slaves in the States
whose armed forces were opposed to those of the
United States. By subsequent proclamations, this
conditional emancipation of the slaves was made
absolute. The President did not claim to justify this
proclamation by any express warrant of the Consti­
tution, but it was claimed by him to be a war meas­
ure, legitimate &s a means of weakening and injuring
an enemy in arms. We need not therefore consider
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it further as a measure of law. It was emphatically
a measure of the war.

In April, 1865, the armies of the United States
conquered the armies of the States which attempted
to secede, and those States, with their people, were
at the mercy of the conqueror, subject to such terms
as it saw fit to impose. In anticipation of this vic­
tory, the Congress of the United States, February 1,
1865, proposed to the legislatures of the several
States an amendment, known 8S Article XIII, in ad­
dition to, and amendment of, the Constitution of the
United States, in the words and figures following:

"A.RTICLE xnI.

"SECTION 1. Neither slavery nor involuntary servitude, ex­
cept as a punishment for crime whereof the party shall have
been duly convicted, shan exist within the United States, or any
plaee subject to their jurisdiction!' 8

Chapter
I.

The XIII
Amend·
meat.

December 18, 1865, the secretary of state pro- Ratifica-
tion of
XIII

aWhite f'. Hart, (1871) 13 Wall. (U. B.) 646; Osborn f'. Nichol- ~:,~d.
BOD, (1871) 13 Wall. (U. 8.) 654; Slaughter-House Cases, (1872)
16 Wall. (U. S.) 36; 8trander tI. West Virginia, (1879) 100 U. S.
303 j Ex p. Virginia, (1879) 100 U. S. 339; Civil Rights Case, (1883)
109 U. 8. 3; Plesl1 f'. Ferguson, (1896) 163 U. 8. 537; Robertson t7.

Baldwin, (1897) 165 U. S. 275.
"When the armies of freedom found themselves upon the soil of

IIavery they could do nothing lese than free the poor victims whose
enforced servitude wu the foundation of the quarrel. • . . The
proclamation of President Lincoln expressed an accomplished fact
as to a large portion of the insurrectionary districts, when he de­
clared llavery abolished in them all. But the war being over, those
who had succeeded in re-establishing the authority of the Federal
government were not content to permit this great act of emancipa­
tion to rest on the actual results of the contest or the proclamation
of the Executive, both of which might have been questioned In after
timee, and they determined to place this main and most valuable
result in the Constitution of the restored Union as one of its funda­
mental articlee. Hence the thirteenth arti"cle of amendment of that
instrument." Slaughter-Houle C&IIe8, (1872) 16 WalL (U. 8.) 68.

rrr
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Chapter
I.

Cbaqecl
8tatua
ofnearo.

claimed that twenty-seven of the thirty-six States
had, by their legislatures, ratified this amendment.
This included ratification by the legislatures of the
States of Virginia, Louisiana, Tennessee, Arkansas,
South Carolina, Alabama, North Carolina, and
Georgia, all of which States had attempted to se­
cede, and were completely within the control of the
Federal military power at the date of their alleged
ratmcation of this amendment. It has since been
claimed that they were under duress at the time of
their alleged ratifications, but the Supreme Court of
the United States, in the case of White fJ. Hart,8 con­
sidered and disposed of this plea of duress, as it re­
lated to the State of Georgia, in a way so effectual
that it need not be further referred to.1

The negro having thus been emancipated by the
power of war, and his status changed from that of a
slave to a freeman, it was proposed, for reasons sat­
isfactory to the dominant party, to alter his civil and
political status as it had been defined by the case of
Dred Scott v. Sandford. Accordingly, the Congress
of the iUDited States, on January 16, 1866, proposed
to the legislatures of the several States the follow­
ing amendment to the Constitution:

113 Wall. 848.
I The power exercised in putting down the late rebellion is given

expressly by t~e Constitution to Congress. That body made the
laws and the President executed them. The granted power carried
with it not only the right to use the requisite means, but it reached
further and carried with it alao authority to guard against the re­
!lewal of the conftict, and to remedy the evils arising from it in
80 far as that could be effected by appropriate legislation. At DO

time were the rebellious States out of the pale of the Union. Their
rights under the Constitution were suspended, but Dot destroyed.
Their eonmtutional duties and obligation were unaffected and re­
maiDed the same. White ". Bart, (1871) 13 Wall. (U. B.) 851.
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The XIV
Amead­
meat.

"ARTICLE XIV. Chapter
I.

"Smno)T 1. All perIOD8 born or naturalized in the United ---
States, and subject to the jarisdietion thereof, are citizens of the
United States and of the State wherein they reside. No State
shall make or enforee any law which shan abridge the privileges
or immunities of citizens of the United States; nor shall any
State deprive any perIOD of lite, liberty, or property, without
due proeess of law; nor deny to any person within ita jurisdio-
tion the equal protection of the laws." I

The amendment contains three other sections,
but none of them refer to citizenship.

July 21, 1868, by a joint resolution of Congress,
the Fourteenth Amendment was declared to have
been adopted. Not only did it work a revolution in
the citizenship of the negro race, but its effect upon
United States citizenship, upon the citizenship of

J Among the Irat aets of legislatioD adopted by several of the
States in the legislative bodiee which claimed to be in their normal
relations with the Federal government, were laws which imposed
upon the colored race onerous disabilities and burdens, and curtailed
their rights in the pursuit of life, liberty, and property to such an
ateDt that their freedom was of little value, while they had lost
the protection which they had received from their former- owners
from motives both of interest and humanit,. • • • These circum­
stances, whatever of falsehood or misconception may have been min­
gled with their presentatioD, forced upon the statesmen who had
ccmducted the Federal government in safety through the crisis of
the rebelUoD, and who opposed that by the thirteenth article of
amendment they had secured the result of their labors, the convie­
tion that IOmetbing more wu n8Ce88&ry in the way of constitutional
protection to the unfortunate race who had suffered 80 much. Ther
aeeordlDgll pUMd through Congreu the proposition for the four­
teenth amendment, and they declined to treat u restored to their full
participation in the government of the Union the States which had
heeD iD fnaurrectlon, until they ratUled that article by a formal
..ote of their legialative bodl.. 8la1llhter.BoU18 Cull, (1871) 11
WaD. (U. B.) 70.

CltizeDlbfp_
under XIV
Amessd­
maat.

or
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Siaulbter­
House
CueL

Chapter States, upon the status of every class of people in
I. the United States, and upon the relations between

. the United States and the States, has given rise to
more discussion, and been the subject of more de­
cisions, than any other part of the Federal Constitu­
tion-a The Supreme Court of the United States
alone has, in a period of thirty-five years, rendered
about three hundred decisions on questions arising
upon this amendment.

To discuss those decisions at length is impossible
within the limits of anyone volume. Many of them
relate to laws abridging the privileges and immuni­
ties of citizens; many to what constitutes due process
of law; many to the denial of the equal protection of
the laws. A few, defining the reasons which led to
the adoption of the amendment, and the effects of the
amendment upon the rights of citizens, will suffice
in this chapter, while others will be considered when
we come to discuss the method by which this defined
citizenship may be acquired or protected.

In the Slaughter-House Cases,4 which were the
first to arise under this amendment, and in which
opinions of unsurpassed ability were rendered, it is
said: "This clause declares that persons may be
citizens of the United States without regard to their
citizenship of a particular State, and it overturns the
Dred Scott decision by making all persons born with­
in the United States and subject to its jurisdiction
citizens of the United States."

• Bee the Bhaustlve collection of authorities In VoL 9, Federal
Statutes, Amlotated.

6 Slaughter-Bouse Cues, (1872) 16 Wall. (U. 8.) 73; to same
el'ect see Elk f'. Wilkiu, (18M) 112 U. B. 101; U. 8. t'. WODl Kim
Ark, (1898) 169 U. 8. 676.



CITIZENSHIP 38

And in the case of U. 8. 1J. Wong Kim Ark,G it is Chapter

again said: "The Fourteenth Amendment of the L

Constitution, in the declaration that 'all persons wU' s. "!G.. •
ODIl m

bom or naturalized in the :United States, and subject Ark.

to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside,' con­
templates two sources of citizenship, and two only:
birth and naturalization. Citizenship by naturali­
zation can only be acquired by naturalization under
the authority and in the forms of law. But citizen­
ship by birth is established 'by the mere fact of birth
under the circumstances defined in the Constitution.
Every person bom in the United States, and subject
to the jurisdiction thereof, becomes at once a citizen
of the United States, and needs no naturalization."
"The real object of the Fourteenth Amendment
of the Constitution, in qualifying the words, 'All
persons born in the United States,' by the addition,
'and subject to .the jurisdiction thereof,' would ap­
pear to have been to exclude by the fewest and fittest
words (besides children of members of the Indian
tribes, standing in a peculiar relation to the national
government, unknown to the common law), the two
classes of C8ses--children born of alien enemies in
hostile occupation, and· children of diplomatic repre­
sentatives of a foreign state - both of which, a·s has
already been shown, by the law of England, and by
our own law, from the time of the first settlement of
the English colonies in America, had been recognized
exceptions to the fundamental rule of citizenship by
birth within the country."

I u. 8. e. Wcmg Kim Ark, (1898) 189 U. 8. 881.

3
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a..pta- ~ualifietJ CitiufIBhip ita Territorial aM Acquired
L Po"esftOtl8.

Recent events, the resUlt of which was not fore­
seen, have created an entirely new &Jld unprecedented
citizenship in the United States. It is the limited
and rudimentary citizenship of the inhabitants of
our newly acquired tenitory in Alaska, Porto Rico,
the Philippine and the Ladrone Islands, and in
Hawaii The status of those citizens is the result of
changed conditions in the territory which they in­
habit. The oldest of these possessions is Alaska,
purchased by the United States from Russia, and
governed as ~ Tenitory. The latest expression of
the Supreme Court of the United States, defining the
status of Alaskan citizenship, is in an opinion deliv­
ered April 10, 1905.' ~

Spaish
~OIIII In April, 1898, the United States declared war
*'CIuired.

against the Kingdom of Spain,lin a quarrel between
the two nations concerning the government by Spain
of the island of Cuba, a Spanish possession. In
May, 1898, the naval forces of the United States in­
vaded the Philippine Islands, another Spanish pos­
session, soon followed by the land forces of the
United States. In July, 1898, the military forces of
the United States invaded the island of Porto Rico,
another Spanish possession. By a protocol dated
August 12, 1898,1 hostilities were suspended between
the United States and Spain, upon the understand­
ing that Spain 'would cede to the United States the
island of Porto Rico, and other islands under Span-

lRuamD88eD t1. u. B., (1905) 197 U. B. 518
'U. 8. Stat. at L., Vol. 30, p. 1742.
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ish sovereignty in tJ1e West Indies, also an island in Chapter
I ..the Ladrones to be selected by the United States.

By a treaty dated December 10, 1898,' Spain~ac- ~~ti.

tually ceded to the United States the island of Porto SpaiD.

Rico, and the other islands under Spanish sover­
eignty in the West Indies, and the island of Guam
in the Ladrone group, and by the same treaty she
ceded to the United States the archipelago known
8S the Philippine Islands, by boundaries. Provision
was made in the treaty for the protection of Spanish
subjects, natives of the peninsula residing in the
ceded territory, for the protection of the religion
of the inhabitants of the territories ceded, and for
the protection of certain civil rights. By a treaty
dated November 7, 1900,9 Spain ceded all islands be­
longing to the Philippine archipelago, lying ~ut8ide

the lines described in the prior treaty, particularly
the islands of Sulu and Sibitu.

By a protocol dated March 29, 1900,1 the period
med by the former treaty for Spanish subjects to
declare their intention to retain their Spanish na­
tionality was extended six months.

Thus, within a year from the outbreak of the war
with Spain, the United States acquired all the above­
named islands, with many millions of inhabitants,
and undertook by Article IX of the Treaty of De­
eember 10, 1898, that "the civil rights and political
status of the native inhabitants of the territories
ceded to the United States shall be determined by
the Congress."

While these events were transpiring the Republic =~
• Bee u. s. Stat. at L., Vol. 30, p. 1755, 7 Fed. Stat. Annat. 814-
• U. 8. Stat. at Large, Vol. 31, p. 1942, 7 Fed. Stat. Annat. 819.
1 U. 8. Stat. at I.arp, Vol. 81, p. 1882, 7 FecI. Stat. ADnot. 818.
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Chapter
L

Govem·
ment of
Hawaii.

of Hawaii, whose government extended over a group
of islands in the Pacific, known as the Hawaiian
Islands, formally signified its consent, in the manner
provided by its constitution, to cede absolutely and
without reservation to the United States of America,
all rights of sovereignty" of whatsoever kind in and
over the Hawaiian Islands or their dependencies, and
also to cede and transfer to the United States the ab­
solute fee and ownership of all public; government,
or crown lands, public buildings or edi1ices, ports,
harbors, military equipment, and all other public
property of every kind and description belonging to
the government of the Hawaiian Islands, together
with every right and appurtenance thereunto apper­
taining. This proposition was presented to the Con­
gress of the United States, and accepted July 7, 1898,
by a joint resolution,1 which provided that "said
cession is accepted, ratified, and confirmed, and that
the said Hawaiian Islands and their dependencies
be, and they are hereby, annexed as a part of the
territory of the United States and are subject to the
sovereign dominion thereof, and that all and singu­
lar the property" and rights hereinbefore mentioned
are vested in the United States of America."

It was further provided that "until Congress
shall provide for the government of such islands all
the civil, judicial, and military powers exercised by .
the officers of the existing government in said islands
shall be vested in such person or persons, and shall
be exercised in such manner, as the President of the
United States shall direct; and the President shall
have power to remove said officers and fill the vacan-

S U. B. Stat. at lArge, Vol. 30, p. 760, 3 Fed. Btat. .Annot. 183.
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cies so occasioned." The municipal legislation of Chapter

the Hawaiian Islands, subject to certain limitations, __1._

was to remain in force until the Congress of the
United States should otherwise determine. The
United States -government assumed the debts of
the islands, not to exceed $4,000,000. An act was
passed forbidding the immigration of Chinese. The
President was required to appoint five commission-
ers to recommend to Congres8 such legislation con-
cerning the Hawaiian Islands as they should deem
necessary or proper.8

Thus it will be seen, that in the year 1898 the
United States gained an immense accession of citi­
zenship in territory lying far beyond its original
confines, inhabited by people altogether different
from those who had constituted its citizens thereto­
fore. It will also be seen, both in the joint resolu­
tion accepting sovereignty over the Hawaiian
Islands, and in the treaty accepting the cession of
the Spanish possessions, that the United States
assumed complete authority to govern all the newly
acquired territory. I

Let us now consider what government it has, up
to the present time, provided for these several pos­
sessions, an examination essential to an understand­
ing of the grade and quality of citizenship which
their inhabitants enjoy.

Hawaii - Its Government.

Congress, by an Act approved April 30, 1900,4
passed an Act to provide a government for the Terri-

• See title I' Hawaiian Islands," in Vol. 3, Fed. Stat. Annat. 181.
4 u. s. Stat. at Large, Vol. 31, p. 141, 3 Fed. Stat. Annot. 188.

The Act
of April
10, 1800.
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aawaiiaD
Je~

Chapter tory of Hawaii. In Chapter I, Section 4, of that Act,
-._le_ it was set forth that all persons who were citizens of

the Republic of Hawaii on August 12, 1898, are
hereby declared to be citizens of the United States
and citizens of the Temtory of Hawaii; and all
citizens of the United States residing in the Ha­
waiian Islands, and who were residing there on or
since August 12, 1898, and all citizens of the United
States who shall hereafter reside in the Temtory of
Hawaii for one year, shall be citizens of the Terri­
tory of Hawaii. The fifth section declared that the
Constitution and laws of the United States, except
such as are locally inapplicable, shall have the same
force and effect in the Territory as elsewhere in the
United States, with certain specific exceptions.

The Act provides for a legislature composed of a
senate and a house of representatives, for general
elections, aDd that all legislative proceedings shall
be conducted in the English language. It confers a
large degree of legislative power upon the legisla­
ture, and extends a broad franchise to all inhabitants
who are citizens of the United States and have re­
sided in the Territory not less than a year, twenty­
one years old, registered, and able to speak, read, and
write the English or the Hawaiian language. It pro­
vides, however, for the appointment by the President
of the United States of a governor, secretary, chief
justice and justices of the Supreme Court, and
judges of the circuit courts; and that the gove!D0r
shall nominate, and, by and with the advice and con­
sent of the senate of the Temtory appoint, an attor­
ney-general, treasurer, commissioner of publio lands,
commissioner of agriculture and forestry, super-
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intendent of public works, superintendent of public Cbapt.8'L·
instruction, auditor, and other officers; but all the - __
officers appointed under the Act are to be citizens of
the Territory. By the terms of the Act, Section 85,
the delegate to the House of Representatives of the
United States, to serve during each Congress, shall
be elected by the voters qualified to vote for members
of the house of representatives of the legislature;
such delegate shall possess the quali1ications neces-
sary for membership of the se~ate of the legisla-
ture of Hawaii. Every delegate shall have a seat
in the United States House of Representatives, with
the right' of debate but not of voting.

From the foregoing recital of the Constitution
and government of Hawaii, it will be Been that the
government organized in that Territory is very sim­
ilar in its general characteristics to that organized
in the No~west Territory by the Ordinance of
1787.

Porto Rico.

Congress proceeded April 12, 1900, to enact a civil ~eA=
government for the island of,Porto Rico and adja- 12, IgoG.

cent islands.1 The Act provides that all inhabitants
continuing to reside in Porto Rico, who were Spanish
subjects on the 11th day of April, 1899, and then re-
sided in Porto Ri~o, and their children born subse-
quent thereto, shall be deemed and held to be citizens
of Porto Rico, and as such entitled to the protec-
tion of the United States, and they, together with such
citizens of the United States as may reside in Porto
Rico, shall constitute a body politic under the name
of The People of Porto Rico, with governmental

I u. S. Stat. at lArp, Vol. 31, p. 77, etc., G FeeL Stat. AmlOt. 711.
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Chapter powers as conferred in the Act. I By Section 14, the
I. statutory laws of the United States not locally inap­

plicable, except as otherwise provided, and except
the internal..:revenue laws, are to have the same
force and effect in Porto Rico as in the United
States. Section 16 provides that all judicial pro­
cess shall run in the name of the United States, to
wit, the President of the United States, and that
all penal prosecutions in the local courts shall be
conducted in the name and under the authority of
the people of Porto Rico, and that all officials author­
ized by the Act shall take an oath to support the
Constitution of the United States and the laws of
Porto Rico.

!:fj~~~e The legislative authority provided by the Act
~~Ip=er was empowered to amend, alter, modify, or repeal
Rico. any law or ordinance, civil or criminal. Congress,

however, retained the right in the President to
appoint a governor and other executive officers
and members of an executive council. The leg­
islative body consists of the executive coun­
cil and the house of delegates, and is known
as the Legislative Assembly of Porto Rico; the
house of delegates comprises thirty-five members
elected biennially by the qualified voters from the
seven districts into which the island is divided. All
citizens of Porto Rico, bona fide residents for a year,
and possessed of other qualifications under the laws
and military orders, are allowed to vote. The legis­
lative authority extends to all matters of a legisla­
tive character not locally inapplicable, including the
power to create, consolidate, and reorganize the mu­
nicipalities, and to amend, alter, modify, or repeal all
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laws and ordinances of Porto Rico, not inconsistent Chapter

with the provisions of the bill. A judicial power is I.

created, but the judges are appointed by the Presi-
dent of the United States, and Porto· Rico is made
a judicial district for the purposes of Federal juris­
diction, with appeal to the Supreme Court of the
United States. The writ of habeas corpus is ex­
tended to the Territory, and a commission was
appointed to compile and revise the laws of Porto
Rico and report a permanent plan of government
within a year.

By acts passed in 1902, a cadet at West Point and.
a midshipman at Annapolis are authorized from
the Territory of Porto RicO,' and citizens of Porto
Rico are made eligible for enlistment in the Porto
Rico regiment, with the right to order them outside
the service of the island.

By a proclamation dated Jmy 25, 1901, the Presi­
dent declared that the civil government of Porto
Rico had been organized in accordance with the pro­
visions of the Act of Congress.T

From the foregoing, it will be seen that the gov- ~:=e of
ernment of Porto Rico is even more like that pro- =~rY.

vided for the Northwest Territory, than the govern-
ment of Hawaii; 8S the legislative body of Porto
Rico consists of an executive council appointed by
the President to act in <,onjunction with the house of
delegates; but the acknowledgment that the inhab-
itants of Porto Rico are citizens of the United States
is expressly withh~l~in the declaration of the Act of
Congress of April 12, 1900, Section 7, which S8yS

•u. s. Btat. at lArge, Vol. 32, Part 1, pp. 1011, 1198, 934.
'U. 8. Stat. at Large, Vol. 32, Part, 2, p. 1983.
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The Actof
March II
1900.

Chapter that all inhabitants continuing to reside therein who
L were Spanish subjects on the 11th day of April, 1899,

and then resided in Porto Rico, and their children
bom subsequent thereto, should be deemed and held
to be citizens of Porto Rico and as such entitled to
the protection of the United States, and they, 1;0- ,

gether with such citizens of the United States as
may reside in Porto Rico, shall constitute a body
politic under the name of The People of Porto Rico.

lJu,am.

No special provision of law seems to have been
enacted concerning the inhabitants of the island o..f

-Guam, or defining the status of their citizenship.

The Philippine [slaMS.

The Philippine Islands occupy an immense space
npon the map. Their inhabitants consist of a vast
number of tribes, varying in intelligence and civili­
zation. By an Act of Congress passed March 2,
1901, the President of the United States was author­
ized to establish a temporary civil government over
the Philippine Islands,8 in the following language:
" All military, civil, and judicial powers necessary to
govern the Philippine Islands, acquired from Spain
by the treaties concluded at Paris on the 10th day of
December, 1898, and at Washington on the 7th day
of November, 1900, shall, until otherwise provided
by Congress, be vested in such person and persons,
and shall be exercised in such manner, as the Presi­
dent of the United States shall direct, for the es­
tablishment of civil government and for maintaining

• Bee u. B. Stat. at IMp, VoL 11, p. 110, I :reeL Stat. AD1lot.
111.
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and protecting the inhabitants of said islands in the Chapter

free enjoyment of their liberty, property, and re- 1.

ligion," etc.
Pursuant to the powers vested in him, the Presi- =ra­

dent of the United States created a civil commission, ~~f~,:e

which has, from that time until the present, con- 2:mia­
tinued to administer the affairs of the Pbilippine
Islands.

By an Act passed July 1, 1902, Congress I ap­
proved and ratified and con1irmed the action of the
President in creating the Philippine Commission,
and in authorizing the commission to exercise the
powers of government to the extent and in the man­
ner and form and subject to the regulation and con­
trol set forth in the instructions of the President to
the Philippine Commission dated April 7, 1900; in
creating the o16ces of civil governor and vice-gov­
ernor of the Philippine Islands, and authorizing
said civil governor and vice-governor to exercise the
powers of government to the extent and in the man­
ner and form set forth in the executive order dated
June 21, 1901, and in establishing four executive de­
partments of government in the islands, as set forth
in the Act of the :philippine Commission.

It is unnecessary to go into the details of the
organization of that commission. It is sufficient to
say that it was organized for the purpose of securing
to the inhabitants of the Philippine Islands a stable
and safe government by the United States until such
time as its people shall be deemed capable of a larger
degree of self-government.

•u. s. Stat. at L&1p, VoL 81, Part 1, p. 891, G Fed. Stat. ABDOt.
718.
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Congress by the Act of July 1, 1902, Section 5,1
provided a series of safeguards for the protection

~~~ of of life and liberty of the inhabitants of the Philip­
~~:is in pines.' The rights guaranteed by that section are
1::::1

- those set forth in the Declaration of Independence,
modified by the condition of the inhabitants.
Among those rights are, the guarantee that no per­
son shall be deprived of life, liberty or property,
without due process of law; the right of the criminal
to be heard by himself and counsel and to demand
the nature and cause of the accusation; the guar­
antee that no person shall be twice put in jeopardy
for the same offense or be compelled to testify
against himself; the right to bail; that no law shall
be passed impairing the obligation of contracts;
that there shall be no imprisonment lor debt; that
the writ of habeas corpus shall not be suspended;
that no ez post facto law or bill of attainder shall be
passed; in fact, all the civil rights guaranteed by the
Constitution of the United States.

<j!~~. of Section 4 2 of the Act declares that all inhabitants
IsllUlr of the Philippine Islands continuing to reside there-

in who were Spanish subjects on the 11th day of
April, 1899, and then resided in said islands, and
their children bom subsequent thereto, shall be
deemed and held to be citizens of the Philippine
Islands and as such entitled to the protection of the
United States. It expressly fails to declare that they
shall be deemed citizens of the United States.

Section 6 8 provides for a census.

II Fed. Stat. Amlot. 719. I Ii Fed. Stat. ADnot. 719•
• 6 Fed. Stat. AmloL 720.
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Section 7 4 provides for a general election two Chapter

years after the completion of the census, on certain I.

conditions, to choose delegates to a popular assem- Eledctioftlan popu-

bly, and that after such assembly shall have convened L,;...sem·

and organized, the legislative power theretofore
conferred on the Philippine Commission in all that
part of the islands not inhabited by Moros and non­
Christian tribes should be vested in a legislature
consisting of two houses, the Philippine Commis-
sion and the Philippine Assembly. The qualifica-
tion of electors shall be the same as now provided
by law in the case of electors in municipal elections.
The act contains sundry other provisions looking
to an enjoyment of the rights of citizenship for the
inhabitants of the islands.

By the same Act a Bureau of Insular Affairs of r::~~ of

the War Department is created. The business as- Affain.

signed to that bureau embraces all matters relating
to the civil government in the island possessions of
the United States, subject to the jurisdiction of the
War Department.

Under the foregoing acts, a most thorough and ~:~m~D.

efficient government has been provided for the :b:1l»bnip­
Philippine Islands. There is little doubt that the pilles.

inhabitants of Hawaii, Porto Rico, and the Philip-
pines are better governed than they were before,
and with the humane an~ gentle tyranny to which
the inhabitants of the Philippines are subjected by
the" UIuted States, they are doubtless being stim-
ulated to: a degree of .intelligent conception of our
ideals of ,'libertY 8.D:d' self-government, and to a

. .
...• G Fed.' Stat. .Annat. 710.
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Attitude
of u. s.
Supreme
Court.

Chapter standard of civilization much higher than they ever
__L_ heretofore conceived.

Citw6f18hip ita Our IfIBUZar P08sessitmB.
~1~. These ends may be invoked to justify the means
fied citi-
aaaahip. employed, but four facts concerning the inhabitants

of Porto Rico, the Philippines, and Guam remain
undisputed, as follows:

1. That the United States commands their alle­
giance.

2. That they never did voluntarily assume that
allegiance.

3. That the qualified citizenship, the restricted
liberty, and the limited right of self-government
which they possess, are of a nature far inferior to
those enjoyed by the inhabitants of the continent of
North America who are subject to the jurisdiction
of the United States.

4. That both the qualified citizenship conferred
upon them and the form of government imposed
upon them are different from any citizenship or gov­
ernment that was contemplated by the framers of
the Constitution of the United States, when it was
proposed and adopted.

As a legal proposition, there can be little doubt
of the power of the United States to acquire all these
possessions, and of the obligation resting upon it
to govern them wisely and judiciously after acquir-
ing them.

The Supreme Court of the United States has had
occasion to consider and define the status of these
islands. A careful study of the case of DeLima f1.

Bidwell,- and the group of cases in the same
• (1901) 182 u. 8. L
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volume collectively designated as the "insular tariff Chapter

oases," is recommended to the student who is I.

particularly interested in this subject. The argu­
ments and the decisions rendered place the reader
in full possession of the facts and circumstances
under which these possessions were acquired, the
status of the people as regards the United States,
the nature of the governments under which their
affairs are administered, and the constitutional pro­
visions, civil and military, relied upon to justify and
sustain the United States in the government it has
established. Not the least surprising result of such
a study will be the discovery of a great divergence
of opinion among the learned and able lawyers who
compose the Supreme Court of the United States,
concerning the ground on which the right of the
United States to govern these people rests, and the
status of their inhabitants as citizens of the govern­
ment of the United States. By far the ablest and
most concise statement of the law, justifying the
acquisition of these islands and sustaining the au­
thority of Congress to define and determine the
status of their inhabitants, is found in the concur-
ring opinion of Mr. Justice Gray, in the case of
Downes t1. BidweIZ.'

The power granted to the United States to make ~eurc::o.:~

war and make treaties, unquestionably involved the :d a;~ire
right to acquire these territories by conquest, and ern.

the power to govern them seems to be a necessary
incident of the power to acquire them.' The semi-

• (1801) 182 u. B. 345.
t Sere ". Pltot, (1810) 8 CraDeh (U. 8.) 381; AlDerleI'D 1118. Co.

". 3S8 Bales Cotton, (1828) 1 Pet. (U. 8.) &11; Dred Scott f'. Band·
ford, (1818) 19 How. (U. 8.) 893; Stewart ". KahD, (1870) 11

.~
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Chapts barbarous inhabitants of the Philippines, at least,
I. have everything to gain and nothing to lose, from the

protection and qualified citizenship accorded to
them by the American Republic, but the wisdom of
assumption by the United States of this class of
guardianship over outlying territory has given rise
to much debate.

~::c-aDd The territorial government heretofore exercised
.~ by the United States over national territory con­

tiguous to the States was a temporary government.
It was only intended to last, and only lasted, until
the new settlers, flowing from the States into the
organized Territories, attained such numbers and
other requisites 8S justified their organization into
new States. In such cases the transition from the
territorial condition into Statehood was easy, rapid,
and 8ure. The difference in the nature and quality
of the citizenship between inhabitants of Territories
and those of States was only a difference in name,
and State citizenship only brought with it a few
added political rights. But there can be no such
progressive development and rapid growth to in­
dependence of Federal supervision in these insular
acquisitions. Possession of them involves the neces­
sary strengthening of our naval power, and an in­
creased danger of foreign complications. Their in­
habitants are of an alien stock which has never
comprehended our ideals of government, or had any
conception of the principles of republican liberty or

Wall. (U. B.) &07; Shively t'. Bowlby, (1894) 152 U. B. 48; De
LIma 1'. Bidwell, (1901) 182 U. 8. 196; Downes t7. Bidwell, (1901)
182 U. 8. 250; U. B. 1'. Nelson, (1886) 29 Fed. Rep. 204:, (1887)
30 Fed. Rep. 115; Gardiner ". Killer, (1874) 47 Cal. 575; FnmJdiD
". U. 8., (1887) 1 Colo. 38.
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democratic self-rule, such as we have understood and Chapter

practiced. If they are ever able to comprehend __I __

them, it will only be after generations, if not cen-
turies, of paternal rule and education to elevate them
to our standard. It is doubtful if they will ever as-
similate to our institutions and whether they will not
always need a strong government. It is question-
able whether the injury to our home government
from the ill effects on its simplicity resulting from
this practice of strong government upon our alien
subjects will not be greater than any benefit which
we are likely to bestow on them. These are the
arguments which have arisen against the inaugura-
tion of tliis new insular policy and the adoption of
this surprising new citizenship. In a treatise like
this, it is sufficient to state the argument without
attempting to draw conclusions. What these in-
sular governments may some day become, the future
alone will disclose. At present, they are substan-
tially citizens without a voice in their government,
and subjects without a king. They are free, pro-
vided tHey conform to the standard of right and
wrong fixed for them by a well-meaning and benevo-
lent despot, fixed from a viewpoint altogether differ-
ent from their own.

The United States had its birth in the protest of
Henry against the dictation of foreign rulers. Sum­
ming up and denouncing the usurpations of King
George, he said: "If this be treason, make the most
of it." The nation which sprung into being upon
this issue has now become the foreign ruler of an
alien people by conquest. It has assumed to revo­
lutionize their mode of existence, mental, moral,

4

nr



a.pt.er physical, and political. In its determination to bear
_L__ the torch of liberty to the remotest people of the

earth, it has marched among them, planted its stand­
ard, proclaimed its rule, and answered their every
protest with the announcement, "This is liberty, and
you must make the most of it" History will record
the success or failure of the experiment

This completes the enumeration of the clli!erent
kinds of citizenship existing under our 81Btem ot
govemment.
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By Birt•.

PUBSUANT to the provisions of the XIV Chapter

Amendme:lt to the Constitution of the United u.
States, the Federal statutes provide as fol-

lows: "All persons born in the United States and
not subject to any foreign power, excluding Indians
not taxed, are declared tD be citizens of the United
States." 1

This language has been held to include a person gtl=..
bom in the United States of parents of ·Chinese de-
scent and Bubjects of the Emperor of China, they be-
ing at the time of his birth domiciled residents, en-
gaged in business in the United States.1 It has also
been held to embrace the half-breed children of a

1 Rev. Stat. U. 8., Sec. 1992, 1 J'ed. Stat. Amaot. 781 ; The
Slaughter-Ho1Ue Cues, (1872) sa U. 8. 38; 1;'", RodrigueB, (1897)
81 Fed. Rep. 363.

"While this amendment • • • was Intended primarily for the
bendt of the negro race, It also emden the right of citizenahip
upon persoDB of all other raeea, white, yellow, or red, bom or natu­
ralized In the United 8tatel, aDd • subject to the jurisdletlon thereof!
The laDgU8p has been held to embraee even Chinese, to whom the
laws of uaturaliation do not uteDcL" ,.", Rodrlgaa, (1897)
81 FeeL Rep. 3a3•

• U. 8. f'. Wong Kim Art, (1898) 189 U. 8. 849; Cltlzeuhlp,
ete., (1884) 21 Fed. Rep. 905; Lee Sing Far t'. U. 8., (0. C. A. 1899)
IN J'ed. Rep. 834; 1ft "' YUill Sing Hee, (1888) 38 Fed. Rep. 437;
I. re GiovaDDa, (1899) 93 Fed. Rep. 8a9; 1ft "' W., Shllll, (1888)
88 Pede Rep. 163; •• ,. Chin King, (1888) 3a FeeL Rep. 3N.

11
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white father and an Indian mother living apart from
her tribe, bom within the United States, reared and
educated as other children of citizens; a and even
under the XIII Amendment colored persons were
held to be citizens." But an Indian bom a member of
one of the Indian tribes within the United States
does not, merely by reason of his birth in the United
States and his separation from his tribe and resi­
dence among white citizens, become a citizen.1 A
negro born in slavery and afterwards becoming a

•u. B. f'. Hadley, (1900) 99 Fed. Rep. 437; u. B. t1. Ward,
(1890) 42 Fed. Rep. 320; U. B. f'. Higgins, (1901) 110 Fed. Rep.
609, distinguishing U. S. f'. Higgins, (1900) 103 Fed. Rep. 348. See
&1so Farrell f'. U. 8., (C. C. A. 1901) 110 Fed. Rep. M2j EfIJ p. Rey­
nolds, (1879) 5 Dill. (U. B.) 394.

4 Hall fie De Cuir, (1877) 95 U. S. 509. See also U. 8. t1. Rhodes,
(1866) 1 Abb. (U. B.) 28, 27 Fed. Cas. No. 16,151.

I Elk t'. Wilkins, (1884) 112 U. S. 94; U. B. t1. Osborne, (1880)
6 Sawy. (U. 8.) 406j U. 8. t'. Boyd, (C. C. A. 1897) 83 Fed. Rep.
147.

"Indians bom within the territorial limits of the United States,
members of, and owing immediate allegiance to, one of the Indian
tribes (an alien, though dependent, power), although in a ge0­

graphical sense bom in the United Btates, are no more C born in
the United States and subject to the jurisdiction thereof,' within the
meaning of the flrst section of the Fourteenth Amendment, than
the children of subjects of any foreign government bom within the
domain of that government, or the children born within the United
States, of ambasaadors or other public ministers of foreign na­
tioDS. •.• • Such Indians, then, not being citizens by birth, can
only become citizens in the second way mentioned in the Fourteenth
Amendment, by being C naturalized in the United States,' by or under
some treaty or statute." Elk f'. Wilkins, (1884) 112 U. B. 94.

By Act of Congress, of Feb. 8, 1887, every Indian born within
the territoria1limits of the United States to whom allotments of land
shall have been made under the provisions of the act, or under anY'
law or treaty, and every Indian born within the territorial limits
of the United States who has voluntarily taken up, within said
limits, his residence separate and apart from anY' tnDe of IndiaDII
therein, and baa adopted the habits of civilized life, is declared to
be & citizen of the United States and entitled to all the rights, privi.
leges, aDd immunities of such citizens. U. 8• .,. Kopp, (1901) 110
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citizen of the Cherokee Nation has been held to be
not an Indian.e

By special enactment, all persons born in the
country formerly known as the Territory of Oregon
and subject to the jurisdiction of the United States
on the 18th day of May, 1872, are declared citizens
of the United States.'

By Nat,uralization.

We have already seen that the power to enact a
uniform system of naturalization laws was among
the first bestowed upon Congress by the Constitu­
tion.

Naturalization is defined to be the act of adopting
a foreigner and clothing him with the privileges of
a native citizen.8 The power of naturalization is
vested exclusively in Congress by the Constitu-

Fed. Rep. 160 i 1. rtJ Celestine, ( 1902) 114 Fed. Rep. 653 j State .,.
DeDoyer, (1897) 6 N. DalL 586. See al80 U. B. 17. Boyd, (0. C. A­
1897) 83 Fed. Rep. 547•

• Alberty f'. U. B., (1896) 162 U. 8. 499.
The term "Indian" is one descriptive of race, and therefore

men of other races who are adopted into an Indian tribe do not
thereby become Indians. They may by such adoption become en­
titled to certain privileges In the mOe, and make themselves amen­
able to ita 1awl and usages. Yet they are not Indians. Respon­
libility to the laws of the United States cannot thus be thrown oft',
and a right acquired to be treated by the government and its officers
as if they were Indians born. U. S. f). Rogers, (1846) 4 How. (U.
8.) 587. Bee also Westmoreland f'. U. B., (1896) 165 U. S. 545;
RoJl't1. Burney, (1897) 168 U. 8. 218j Raymond f'. Raymond, (0.
C. A. 1897) 83 Fed. Rep. 721.

., Rev. Stat. U. S., Sec. 1995, 1 Fed. Stat. Annat. 788.
• Bouvier's Law Dictionary. Osborn t1. U. B. Bank, (1824) 9

Wheat. (U. B.) 827; Boyd t7. Thayer, (1892) 143 U. S. 162; Post­
muter at New Orleans, (1868) 9 Op. Atty.-Gen., 259; Minneapolis .,.
Ream, (1893) 12 U. 8. App. 448i Am. I; Eng. EDcyC. of t.w (2d
eel.), Vol. 6, p. 19.

Chapter
u.

Who ma,.
be nat·
uralized.
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tion, and cannot be exercised by the State.- Al­
though the power to enact naturalization laws ex­
isted from the time the Constitution went into effect
in 1789, the earliest Act of Congress on the subject
of naturalization was passed April 14, 1802, thir­
teen years after the Constitution went into effecl
Under the last named Act and sundry amendments,
admission to citizenship of three principal classes of
persons was provided for, to wit:

First, aliens who had resided for a certain time
within the limits and under the jurisdiction of the
United States, to be naturalized individually by pro­
ceedings in a court of record.1

Second, the children of persons so naturalized
dwelling within the United States and being under

• U. 8. t7. Vlllato, (1797) 2 Dall. (Pa.) 373; Thurlow f'. Kassa­
chUBetta, (1847) 6 How. (U. 8.) 604; Smith f). Turner, (1849) 7
How. (U. 8.) 283; Chime t7. Cbirae, (1817) 2 Wheat. (U. B.) 289;
Collet t7. Collet, (1792) 2 DaD. (U. 8.) 294; U. 8. t7. Wong Kim
Ark, (1898) 169 U. 8. 649.

That the exercise of the power to pa88 naturalization laws bJ
the State governments is incompatible with the grant of a power
to Congress to pass uniform laws on that subject, is obvious, from
the consideration that the former would be dissimilar and frequently
contradictory; whereas the system is directed to be uniform, which
can only be rendered 80 by the uclusive power in ODe body to form
them. Golden f'. Prince, (1814) 3 Wash. (U. 8.) 313.

Our foreign intercourse being exclusively committed to the gen­
eral government, it is peculiarly their province to determine who
are entitled to the privileges of American citizen8, and the protee­
tion of American government. And the citizens of anyone 8tate
being entitled by the Constitution to enjoy the rightl of citizenship
in every other State, that fact creates aD interest in this particular
in each other's acts, which does DOt mst with regard to their bank­
rupt laW8; since State acts of uaturalization would thus be extra­
territorial ill their operation, and have an inftuenC8 OD the moat
vital interests of other Statel. Ogden t1. Saunders, (1827) 11
Wheat. (U. 8.) 277.

1 See u. S. Rev. Stat-, Title xxx. Sec. 2181, 1 Fed. Stat. ADDoL
100.



OITIZBN8BIP

the age of twenty-one at the time of suob naturali- Chapter

zation.1 u.
Third, foreign-bom children of American citizens

coming within the definitions prescribed by Con­
gress.'

Leftgth of BesideRCe Nece88arg.

As early as 1813 Congress enacted that an alien, ttl•.of

to be entitled to adJirlssion as a citizen, must have
resided within the United States for a continuous
term of five years.4 This general provision is modi-
fied by several special enactments, as follows:

An alien who has enlisted and has been honorably~
discharged from the regular volunteer forces of the
army of the United States is not required to prove
more than one year's residence.1

A seaman being a foreigner who declares his in- SeameD.

tention of becoming a citizen and then serves three
years aboard a merohant vessel of the United States
is entitled to be admitted.8

An alien may be admitted to become a citizen of
the United States in the following manner, and not
otherwise :'

First, a preliminary declaration of intention must U*ID.

be made. It must be made at least two years prior tendon.

to his admission to citizenship. It must be made
under oath before a circuit or district court of the
fUnited States or a district or supreme court of the

ISee U. 8. Rev. Stat., 'fttle XXX, Bee. 2172, & Fed. Stat. Amlot.
101.

I U. B. Rev. Btat., Title XXX, See. 1993, 1 Fed. Stat. Amaot. 788.
• u. 8. Rev. Stat., Title XXX, Sec. 2170, & Fed. Stat. Almot. 208.
I V. 8. Rev. Stat., Bee. 2188, & Fed. Stat. AnDOt. 20&.
-V. 8. Rev. Stat., SeC. 2174, & Feel. Stat. Amaot. 110.
t U. B. !lev. Stat., Sec. 218a, & Fed. Stat. Amaot. 100.
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Territories, or a court of record of any of the States
having common-law jurisdiction,S and a seal and a
clerk.' The declaration must state that it is the
bona fide intention of the applicant to become a citi­
zen of the United States, and to renounce forever all
allegiance and fidelity to any foreign prince, poten­
tate, state, or sovereignty, particularly by name, to
the prince, potentate, state, or sovereignty of which

• Congress has power to confer and the State courts authority
to accept and exercise the power to naturalize aliens. Levin t7.

U. B., (C. C. A. 1904) 128 Fed. Rep. 826; Croesus Min, etc., Co. ".
Colorado Land, etc., Co., (1884) 19 Fed. Rep. 78. A State court
is the judicial agency of the Federal Government in such proceed­
ings. People t'. Sweetman, (Bupm. Ct. Gen. T. 1857, 3 Park. Crim.
(N. Y.) 374; In the Matter of Christem, (1878) 43 N. Y. Super.
Ct. 523.

Congress cannot constrain a State court to exercise this juris­
diction, and the State legislatures may, if they see It, limit or re­
strain the exercise of this jurisdiction by the State courts. Rush­
worth t'. Judges, (1895) 58 N. J. L. 97; EtIJ p. Knowles, (1855) Ii
Cal. 300; Matter of Ramsden, (N. Y. Super. Ct. Spec. T. 1857) 13
How. Pr. (N. Y.) 429.

Concerning the meaning of "having common-law jurisdiction n

see Levin t7. (T. S., (C. C. A. 1904) 128 Fed. Rep. 826; U. S. t7. Power,
(1877) 14 Blatchf. (U. 8.) 223; Gladhill, Petitioner, (1844) 8 MeL
(Mass.) 168; Citizenship-Levy's Case, (1874) 14 Ope Atty.-Gen.
509; Morgan v. Dudley, (1857) 18 B. Mon. (Ky.) 693; U. S. t". J.A'h­
man, (1899) 39 Fed. Rep. 49; Ef» p. Tweedy, (1884) 22 Fed. Rep.
84; Matter of Conner, (1870) 39 Cal. 98; People t'. McGowau,
(1875) 77 Ill. 649; People v. Sweetman, (Supm. Ct. Gen. T. 1857)
3 Park. Crim. (N. Y.) 358; EtIJ p. McKenzie, (1897) 51 S. Car. 244.

U If the court may exercise any part of that jurisdiction it is
within the language of the statute and within its meaning as well!'
u. S. v. Power, (1877) 14 Blatchf. (U. S.) 223.

• As to a court without a clerk, see Dean, Petitioner, (1891 )
83 Me. 489; EtIJ p. Cregg, (1854) 2 Curt. (U. S.) 98; State ".
Whittemore, (1870) 50 N. H. 245; State t7. Webster, (1878) 7
Neb. 471; Gladhill, Petitioner, (1844) 8 MeL (Mass.) 171.

The court must have a clerk distinct from the judge; Dot neces­
sarily an officer denominated clerk, but a permanent recording offi­
cer, charged with the duty of keeping a true record of the doinp
of the court and afterwards of authenticating them. Dean, Peti­
tioner, (1891) 83 Me. 489.
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the alien may be at the time a citizen or subject.t

By an amendment enacted February 1, 1876,·
the preliminary declaration of intention may be
made before the clerk of any of the courts named
above.8

A preliminary declaration, however, is not re­
quired in the following cases:

1. The widow and children of an alien who has
made his preliminary declaration and died before
he was actually naturalized, are declared to be citi­
zens upon taking the oaths prescribed by law.4

2. By an act passed May 26, 1824,1 an alien
being under twenty-one years of age who has
resided in the United States three years next
preceding his arrival at age, and who has continued
to reside therein to the time he makes application
to be admitted a citizen, may, after he attains the
age of twenty-one and after he has resided five years

1 Omission of name Dot fatal. EIIJ p. Smith, (1847) 8 Blackf.
(Ind.) 395.

cc An applicant for naturalization is a suitor, who, by his peti­
tion, institutee a proceeding in a court of justice for the judicia)
determination of an asserted right. Every such petition must, of
COt1J'lJe, allege the existence of all facts, and the fulfilment of all
conditions, upon the existence and ful1l1ment of which the statutes
which confer the right asserted have made it dependent." I", ~
Bodek, (1894) 63 Fed. Rep. 813, 3 Pa. Dist. 726.

J 19 Stat. L., c. 6, p. 2, 5 Fed. Stat. Annot. 205.
II. f"8 Langtry, (1887) 31 Fed. Rep. 879; Andrea t'. Arnold,

(1889) 77 Mich. 87.
The last named case dlscul8e8 the location of the place at which

the clerk may take the declaration. See also Butterworth, AppU­
_nt, (1846) 1 Woodb. Ii M. (U. 8.) 323.

Proof of declaration is made by production of the record or by
due eertUleation thereof. 1ft re J'roDa8cone, (1900) 99 Fed. Rep. 48;
State t'. Barrett, (1889) 40 MinD. 65; Berry 17. Hull, (1892) 8 N.
Mex.843.

• Rev. Stat. U. 8., Bee. 2168, & Fed. 8tat. Annat. 201.
I Rev. Stat. U. 8., Sec. 2167, I) Fed. Stat. Annat. 208.

Chapter
II.

PerSODS
exempt
from pre­
liminary
declara·
tiOD.
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Oath­
CODteDti.

ChI(- within the United States, including the three years of
--- his minority, be admitted without prelimjnary decla­

ration.s

3. By an Act passed July 17, 1862,' an alien of
the age of twenty-one years and upwards, who has
enlisted or may enlist in the armies of the :United
States,S and has been honorably discharged, shall be
admitted to become a citizen of the United States
npon his petition, withont any previous declaration
of his intention.'

4. By an Act passed July 26, 1894,1 aliens
over twenty-one years of age, honorably discharged
from the navy or marine corps after five consecutive
years' service in the navy, or one enlistment in the
marine corps, may be admitted without any previous
declaration.

SecoM, he shall, at the time of his application to
be admitted, declare on oath before some one of the
ourts specified:

(a) That he will support the Constitution of the
fUnited States.

(b) That he renounces and abjures all allegiance
and fidelity to any foreign prince, etc.,

(c) Particularly, by name, the prince or poten­
tate of whom he was subject.

• Contzen f'. U. B., (1900) 1'19 U. 8. 19&.
If he has lived in the United States tlve years when he attaina

the age of twenty-one years, he ma7 be admitted to citisenship the
nut day. Schutz's PetitIon, (1886) 64 N. H. 241.

., U. 8. Stat. L., Vol. 12, p. 597. This is DOW Bee. 2166 of the Re­
vlsed Statutes. See 5 Fed. Stat. Annot. 205.

• 1ft, f'fJ Bailey, (1872) 2 Bawy. (U. B.) 200 j Deny f'. Hull,
(1892) 6 N. Mex. 643.

-I" rf1 Bailey, (1872) 2 Bawy. (U. 8.) 200; Beny f'. Bull,
«1892) 6 N. Mes. 843. .

a II. S. Stat. 1..., VoL 28, p. 124, a Fed. Stat. AJmot. 208.
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. (d) The prooeediDga shall be recorded by the Chapter
clerk. u.

Third, it shall be made tD appear to the court: ::ret:
(a) That he has resided in the United States ....

five years at least
(b) Within State or TerritDry one year at leasl
(c) That during that time he has behaved as a

man of good moral character.I
(d) That he is attached to the principles of the

Constitution of the United States, and well disposed
to the good order and happiness of the same.'

(e) But the oath of the applicant does not prove
his residence."

I The fact that he CUDOt read or write doee not make hlm 1Dell­
gJole, if he is .hown to he of good moral eharaeter. I. f'fJ Boclrl­
guez, (1897) 81 Fed. Rep. 861. But a perjurer is iDeligible. 1.",
8peuer, (1878) 6.Sawy. (U. 8.) 191; aDd & 80eialiIt w.. rejeetecL
B. p. Sauer, (1891) 81 Fed. Rep. 36a, note.

" Upon general principles it would MelD that whateYer is forbid­
den by the law of the land ought to be oo1l8idered, for the time be­
ing, immoral, within the purriew of thil ltatut&" I. f"fI 8peuer,
(1878) I) Sawy. (U. B.) 195.

I But a foreigner ignorant of the EDgllah lugaap ad who did
Dot know the name of the Preeideut, but thought that Washington
... President, ... held ineUllole. ,."' KaDab NIan, (1889)
8 Utah 259.

4 See 6 FeeL Stat. Annot., p. 202, ad the following eases cited:
1ft " Bod., (1894) 83 Fed. Rep. 814; LaDZ f'. Randall, (1876) ,
Dill. (U. 8.) 425; Baird f'. Byrne, (1864) 3 Wall. Jr. (0. 0.) 1;
JOhneoD f1. U. 8., (1893) 29 Ct. ct. 1; 8tate f1. Barrett, (1889) 40
:Minn. 85; Jrfatter of --, (1846) 7 Hill (H. Y.) 137; [ft "'

Spenser, (1878) 6 Sawy. (U. 8.) 19&; •• p. Bauer, (1891) 81 FeeL
Rep. 365, note; Jrfatter of Clark, (18M) 18 Barb. (N. Y.) 446;
Citizenship - Levy's Cue, (1874r 14 Op. AU)'.-Gen. 609; Jrfatter of
Christern, (1878) 43 H. Y. 8uper. Ct. &23; McCarthy f'. :Manh,
(1851) 6 H. Y. 263; 8tate.,. Maedouald, (1877) 2o&:Minn. 48; BaDb
". Walker, (1848) 3 Barb. Ch. (H. Y.) 438; Spratt .,. Bpratfr
(1830) 4 Pet. (U. 8.) 408; GreeD .,. Salu, (1887) 81 FeeL Hap.
108; Stark .,. a-apeate IDL Co., (1818) 7 Crans (U. 8.) .00;

-
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Chapter
u.

Reuund­
ation of
title&.

Pro.,."
concern·
ing chil­
dren.

Fourth, in case the alien applying to be ad­
mitted to citizenship has borne any hereditary title
or been of any of the orders of nobility in the king­
dom or state from which he came, he shall, in addi­
tion to the above requisites, make an ~xpre88 renun­
ciation of his title or order of nobility in the court
to which hiB application is made, and his renuncia­
tion shall be recorded in the court.

The fifth and sixth clauses of the Naturalization
Law may be omitted, as they simply declared certain
persons residing in the United States prior to the
29th of January, 1795, and between June 18, 1798,
and June 18, 1812, to be citizens, and are no longer
of any practical importance.

The Naturalization Law further provides con­
cerning children, as follows:

1. Children under age when their parents were

The Acorn, (1870) 2 Abb. (U. B.) 434; People f'. McGowan, (1875)
77 IlL 644; Ritchie o. Putnam, (1835) 13 Wend. (N. Y.) 524; Com.
t'. Towles, (1835) I) Leigh (Va.) 743; McDa.niel t7. Richards, (1821)
1 McCord L. (So Car.) 187; State f'. Hoeftinger, (1874) 35 Wis. 393;
Vaux t1. Nesbit, (1826) 1 McCord Eq. (S. Car.) 352; I. " !tlcCop­
pin, (1869) I) Sawy. (U. S.) 630; Contzen t'. U. 8., (1900) 179 U. S.
191; Boyd t'. Thayer, (1892) 143 U. 8. 178; Blight f'. Rochester,
(1822) 7 Wheat. (U. S.) 546; Strickley v. Hill, (1900) 22 Utah
268; Hogan f'. Kurtz, (1876) 94 U. 8. 773; Kreitz f'. Behrensmeyer,
(1888) 126 Dl. 141 j People t7. McNally, (8upm. Ct. Spec. T. 1880)

&9 How. Pr. (N. Y.) 500; Sasportas t'. De la Motta, (1858) 10 Rieh.
Eq. (S. Car.) 38; Nalle f'. Fenwick, (1826) 4 Rand. (Va.) 585;
Miller f'. Reinhart, (1855) 18 Ga. 239; Belcher f'. Farren, (1891)
89 Cal. 78; Matter of Desty, (N. Y. Super. Ct. Spec. T. 1880) 8 Abb.
N. Cas. (N. Y.) 250; Prentice t'. Miller, (1890) 82 Cal. 570; Slade
f'. Minor, (1817) 2 Cranch (C. C.) 139; Gagnon f'. U. S., (1902)
38 Ct. CI. 10; Dryden t'. Swinburne, (1882) 20 W. Va. 89; Naviga­
tion Laws, (1883) 17 Op. Atty.-Gen. 534; 18 re AD Alien, (1842.) 1
Fed. Cas. No. 2010; Anonymous, (1848) • N. Y. Leg. Obe. 98. 1
Fed. Cas. No. 465; U. S. t'. Nonch, (1890) 42 PeeL Rep. 417; u. s.
•• Grottbu, (1887) 30 'Fed. Rep. 872.
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duly naturalized under any law of the United States;
or,

2. Children whose parents previous to the pass­
ing of the United States naturalization laws became
citizens of any State; or,

3. Children born out of the limits and jurisdic- I

tion of the United States, of persons who are or \
have been citizens of the United States - )

All the above are declared to be citizens of the
United States.

b. IN A STATE.

By Birth.

Every State in the Union has enacted, either in
its constitution or in its statutes, that all persons
born in the State shall be deemed citizens of the
State. The language is not identical, but it will be
found substantially the same by reference to the con­
stitutionc and statutes of the several States.

By State Enactments.

All the States have, in one form or another, pro­
vided that all persons born in any other State of the
Union who may be or become residents of the State
enacting the law, and all aliens naturalized under
the laws of the United States who may be or be­
come residents of the State, shall be citizens of the
State. A particular inspection of the laws of each
State will be necessary to ascertain the precise lan­
guage in which this general principle is declared,
and the length of residence requisite in any particu­
lar State to acquire citizenship therein.

Chapter
II.

nr
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Chapter
D. B, Pederal E_.

l'he XIV Amendment to the Constitution of the
United States declares that all persons born or natu­
ralized in the United States and subject to the juris­
diction thereof are citizens of the State wherein they
reside. The question what residence entitles a na­
tive or a naturalized citizen to all the privileges of
citizenship in a particular State is generally deter­
mined by some State enactment prescribing the
length of residence necessary to entitle a person to
all the privileges of State citizenship. Until the en­
actment of the XIV Amendment, no attempt was ever
made by the Federal government to define or limit
the rights of citizenship in any State.

c. OUT8IDB THE BATION OR STATES.

::::--chi1- We have already seen that under certain Federal
~;e::. statutes the widow and children of an alien who has

made his preliminary declaration, and died without
being actually naturalized, have certain inchoate
rights of citizenship which they may make perfect
upon taking the oaths prescribed by law, even though
they have not been within the limits of the nation or
of the State. So, too, children bom out of the limits
and jurisdiction of the United States, of persons who
are citizens of the United States, are deemed citi­
zens of the United States; and by the statutes of
many of the States they are also deemed citizens of
the State whereof their parents are citizens. For
example, the author of this volume was born in Rio
de Janeiro, Brazil, in 1846, of parents who were citi­
zens of the United States and of the State of Vir­
ginia. By the terms of the Federal ~tatutes he is a
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citizen of the United States; and by the terms of OhapW

the statutes of Virginia, all children, wherever born, _IL_____

whose father, or if he be dead whose mother, was
a citizen of Virginia at the time of the birth of soob
children, were to be deemed citizens of that State.
A notable instance of such foreign birth is George
B. McClellan, the present mayor of New York city,
who was born in Dresden, Saxony. At the time of
his birth his parents were citizens of New Jersey,
his father, Capt. George B. McClellan, being in the
service of the United States abroad. He is as much
a citizen of the United States and of the Sta~ of
Nelf Jersey as if he had been born in Trenton, the
capital of the State of New Jersey.

But the citizenship of children whose fathers
were citizens is qualified to this extent: the rightk of
citizenship of the parent do not descend to the chil­
dren if the parents have never resided in the United
States. Thus, if Mayor George B. McClellan had
never resided in the United States, his son, George
B. McClellan, third, would not inherit hie father's
right of citizenship in the United States.

d. 01' TlDI PBBSONS WHO KAY BE CITIZENS.

As a matter of course, men may be citizens, and
we will not discuss that further.

Women may be citizens as well as men 15 The Cltlzeaahip• of womell

statutes of the United States expressly provide ~r•

• KlDor t7. Happenett, (18'14) 11 Wall. (U. 8.) 162; U. 8. Stat.
L., Sec. 1994, 1 FeeL Stat. Amaot. 788 j Doreq t1. Brigham, (1898)
1'17 m. 2&0; KaDe f1. KcCarth7, (1869) 63 N. Car. 299.

81uee the exteUiOD of the naturallzatJoD law8 to per8OD8 of
AfrieaD deBeeDt, this statutory provisIon is applicable to negro ..
well .. white womeu. Broadis f'. Broadla, (1898) 88 Fed. Rep. 951.

-
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Chapter that any woman who is now or may hereafter be
n. married to a citizen of the United States, and who.

might herself be lawfully naturalized, shall be
deemed a citizen. The naturalization laws them­
selves provide' that the widow of an alien who has
complied with the first condition of naturalization,
and died without being actually naturalized, shall be
considered a citizen.

The political status of the wife follows that of
the husband, with the modification that there must
be withdrawal from her native country, or equiva­
lent act expressive of her election to renounce her
citizenship as a consequence of her marriage."

~~~re:i.eI The citizenship acquired by the wife by marriage
of citizeu. to a citizen of the United States is not a qualified

or contingent one, but is as enduring and unqualified
as if she had been naturalized upon her own formal
application.8 It may therefore happen that an alien
lJ1ay come to this country and become a citizen"
whereby his wife, who might herself be lawfully nat­
uralized, shall be deemed a citizen, although she did
not come to the United States until after his death.
His citizenship, in such case, confers citizenship upon
her.' An alien woman whose husband became a

• Rev. Stat. U. B., Sec. 2168, 6 Fed. Stat. ADDot. 207.
'Ruckgaber f'. Moore, (1900) 104 Fed. Rep. 948•
• Leonard t'. Grant, (1880) 5 Fed. Rep. 11 j U. 8. t1. Kellar,

(1882) 11 Fed. Rep. 82, (1882) 11 Bis8. (U. B.) 314.
II No law expressly providing for a temporary or contingent citi­

zenship is known to the legislation of the United Btates, and 80 un­
usual and singular a purpose ought Dot to be attributed to COngre88

without an explicit provision to that effect." Leonard t1. Grant,
( 1880) 5 Fed. Rep. 11.

I Kelly t'. Owen, (1868) 7 Wall. (U. B.) 498.
Notwithstanding the letter of the statute, " might herself be law­

fully naturalbed," it Is only Decessary that the woman should be
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naturalized citizen of the United States, thereby Chapter

herself became a citizen, although she may have _u_
been living at a distance from her husband for
years and may never have come into the United
States until after his death.1 And a woman mar-
ried to a citizen of the United States is, by reason
of her marriage, to be deemed a citizen, irres~
tive of the time or place of marriage, and although
she may never have resided in the United States.1

An alien widow of a naturalized citizen of the United
States, although she never resided within the United
States during the lifetime of her husband, is a citi-
zen of the United States and is entitled to dower in
his real estate.1 A woman bom in France, whose
father was a citizen of the United States, and who
married a French citizen and continued after the
death of her husband to reside in France, is a citizen
of France but not of the United States.4

Children may be citizens. They are citizens by
birth, and, as seen above, become citizens through
the naturalization of their parents. By the express
terms of the statute, however, the children bom
abroad of American citizens, whether the parents be
citizens by birth or by naturalization, do not trans- :

a person of the claa or race permitted to be naturalized by exist-
. fng lawl. It is not required that she should have the statutorr

qualifications as to residence, conduct, and opinions. Beiug the wife
of • citizen, she is regarded u quaWled for citizeJUlhip, and there­
fore is CODsidered • citizen. Leonard f'. Grant, (1880) 5 Fed. Rep. 11.

I Headman t'. ROBe, (1879) 83 Ga. 458.
ISee (1874) 14 Op. Atty.-Gen. 402; but Bee Ruckgaber t7. Moore,

(1900) 104 Fed. Rep. 948.
I Burton 1'. Burton, (1884) 1 Keyes (N. Y.) 359; .pprewed in

Kel1y 1'. Owen, (1888) 7 Wall. (U. B.) 498; Kane 1'. KeCarth1,
(1869) 63 N. Car. 299.

• Berthemy'8 Cue, (1888) 12 Op. Atty.-Gen. 7.
5
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Votiq ~
alieu.

Chapter mit their right of citizenship to their children unless !

Do they have themselves resided in the UDi~ States. :

e. NATIONAL Alm STATE CITIZBNSHIP N~ :RBOI8BABlLY

OOEXISTBNT.

~eai.1r: A citizen of the United States does not thereby
:~:"~t1p. necessarily become a citizen of any particular State.

This distinction is clearly pointed out in the Slaugh­
ter-house Cases cited above. The XIV Amendment
declares that all persons bom or naturalized in the
United States and subject to th~ jurisdiction thereof
are citizens of the United States and of the State
wherein they reside, but the amendment does not at­
tempt to define whal constitutes residence in States.
(t might very well happen, for example, that a per­
Bon had been naturalized in one State and lost his
residence in that State by removing from it, without
having acquired a residence in another State to
which he had removed. The XIV Amendment can­
not be so read as to make him a resident of any State
except on the terms prescribed generally by the laws
of that State for the acquisition of citizenship
therein.1

A curious anomaly resulting from the last-named
condition in our complex system of national and
State governments is found in the following state
of facts:

The Constitution of the United States provides

." Not only may & man be & citizen of the United States without
heiDg & citizen of & State, but an important element i8 necessary to
CODvert the former into the latter. He must reside within the
State to make him a citizen of it, but it is only neeeu&ry that he
should be born or naturalized in the United States to be a citizen
of the Unlon." Slaughter-House Casee, (1872) 18 Wall. (U.8.) II.
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(Art. I, Sec. 2) that the House of Representatives Chapter

shall be composed of members chosen every second _I_Ie_

year by the people of the several States, and electors
in each State shall have the qualifications requisite
fot:. electors of the most numerous branch of the
State legislature. The naturalization -laws· give
an alien no political rights as a citizen of the United
States until he has been admitted to citizenship. In
many of the States the qualifications for electors of
the most numerous branch of the State legislature :
are bestowed upon aliens who have made their pre- ;

I

liminary declarations; consequently, it happens that I
in many instances the persons who vote for mem- ~

bers of the Congress of the United States are not
even citizens of the United States. Under this con­
dition, it is conceivable that in the different States
the votes of aliens to the United States might elect
sufficient members of the House of Representatives
of the United States to control the action of the
Congress of the United States.
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In

CHAPTEBTIL

0:' TBJI OBLIGATIONS AlfD DUTIES 01' THE OITIZlm TO

THB NATION AlfD THE STAB.

.A..UegiaftCe.

THE word allegiance is employed to express the
obligation of fidelity and obedience due by the

--- individual, as a citizen, to his government, in
DefiDJtiaa
:?da1\~ return for the protection he receives from it.
aiaDce. Fidelity is evidenced not only by obedience to

the laws of one's country, and lip-service, but by
faithful disclosure to the government of the prop­
erty owned by the citizen, ~hich, with that of other
citizens, is subject 1 to the burdens necessary to sus­
tain the government; by the payment of the citizen's
just share of taxation, and by responding with cheer­
fulness and alacrity to all calls lawfully made by
the government to bear arms or render other per­
sonal service for the common defense and for the
security of the liberties and the general welfare of
his State.

Obedience consists of respect for, observance
of, and aid in maintaining, the laws of the govern­
ment.

1 Funk & WagnalI8'. Standard Dictionary; Carlisle t1. U. 8.,
(1872) 18 Walt (U.8.) 147; U. 8. Greiner, (1881) 4 Phila. (Pa.)
398, 18 Leg. Int. (Pa.) 149, 26 Fed. Cas. No. 15,282; Calvin's Cue,
7 Coke 1; State 1'. Hunt, (1834) 2 Hill L. (B. Car.) 1; U. S. t'.

Greathouse, (1883) 2 Abb. (U. 8.) 364; Charge to Grand Jury,
(1881) 1 Sprague (U. B.) 602.: Bouvier's Law Dicti0Dar7. tit. TIs­
IOD; Foster'8 CroWD Law 183.

88
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TAB Differ- KittlB of ~UegitMt;e.

The boob describe allegiaDee as arising in four
ways:

1. Natural allegiance - that which arises by na­
ture and birth.

2. Acquired allegiance - that arising by denizen­
ation or naturalization.

3. Local allegiance - that arising from tempo­
rary residence, however short, in a conntry.s

4. Legal allegiance - that arising from oath.

FortlltJl COfIII'act Not Necessory '0 Create
.A..lkgiafICe.

It is by no means essential that a formal com- ~~ee:eofof

pact between a citizen and his government shall ex- ::.~

• I Am. & EDg. :EDqe. of Law, p. 148, (2d :Ed.); BI'OWD'8 Law
Dietlonary (Sprague's Ed.) ; P01ft!l'll of CcmgreM, (1855) 8 Op. Atty.­
OeD. 139; Right. of ExpatriatiOD, (1869) 9 Op. Atty.-Gen. 358; car­
Hale t7. U. 8., (1872) 18 WalL (U. 8.) 147; IDgHa f'. Sailor's Snug
Harbor, (1830) 3 Pet. (U. 8.) 161; Jatbcm f'. Goodell, (1822) 20
JohD8. (H. Y.) 188; 1 B1aebtoDe'8 Com. 388. Allegiance is often
spobm of as fealty. WaUaee t7. Harm8tad, (1883) 44 Pa. St. &01.
Nature of alien'. allegiance to eouDt1y of his reeidenee, 1 East
P. C., c. 2, Sec. 4; 1 Bale P. C. 10; Foeter's Crown Law Dia­
coune, See. 2; 2 Kent'. Com. 83-84; Carliale ". U. 8., (1872) 18
WalL (U. 8.) 147; BomMtead Cue, (1892) 1 Pa. DUt. 785;
The Schooner EzehaDge ". KTaddOD, (1812) 7 Craneh (U. S.)
118; B. p. Reynolds, (1879) Ii DilL (U.8.) 3N; B. p. ThomplOD,
(1824) 3 Hawks (N. Car.) 362.

Allegiance may be an absolute aDd permanent obligation, or it
mar be a quaHled aDd tempol'U'7 one. The citizen or 8ubject owes
Ul abIo1ute aDd permaneDt allegiaDee to hia government or lIOVer­
eip, at leat until, by lOme OpeD and dfatlDct aet, he renOUDeee
It and becomee a eitizeD or subjeet of aDather government or aD­
other lIOVerelgn. The aUen, whilst domiciled in the country, owes a
loea1 and tempol'U'7 al1eglaDee, whieb eontlnues during the Pftiod
of hIa resld_~ Carliale ". U. 8., (1871) 18 Wall. (U. &) 147.
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Chapter
UL

ist in order to create the duty of allegiance.- If a
de facto government is established, overthrowing and
supplanting a de jure government, aDd the citizen
remajns under the newly established government,
he assumes the dUty of allegiance to it, which al­
ways exists between the governing and the gov­
erned.4 When a government is changed, those dis­
affected do not owe immediate allegiance to the
changed authority, but should be allowed a reason­
able time to depart, and the court and jury should
determine what is 8uch reasonable time.1

Of Dual Allegiatlce.

~~ to The peculiar nature and constitution of our gov­
:il.':~ ernment has created a dual allegiance on the part

of our citizens; an allegiance due to the national
government and to the State government. In the­
ory these two have been, from the outset, entirely
compatible with each other. In practice, however,

I ReepublitS 1'. Chapman, (1781) 1 DaD. (PL) II.
• Thorington t'. 8mith, (1888) 8 Wall. (U. 8.) 1; Respublica ".

Chapman, (1781 ) 1 DaIL (Pa. ) 63. The Confederate govenunent
Dever a true de focto government, Keppel f'. Petenburg R. Co••
(1888) Chase (U. B.) 167, 14 Fed. Cas. No. 7,722; 8prott t7. U. B.,
(1874) 20 Wall•. (U. B.) 459; Shortridge t7. Kaeon, (1887) Chase
(U. B.) 138. The vanquished owe'allegiance to the vietor, Hanauer

1'. Woodru1r, (1872) 15 Wall. (U. S.) 439 j U. 8. t7. Riee, (1819) 4:
Wheat. (U. B.) 246; Thorington t'. Smith, (1888) 8 Wall. (U. B.)
1. Duration of victor's sovereignty co-extensiv8 with his absolute
eontrol, Fleming 1'. Page, (1850) 9 How. (U. S.) 803.

In such a case the inhabitants pUB under & tempol'&l'7 allegiaDee
to the dB fGCfo government, and are bound by such laws, ad IUch

OllIy, &8 it chooses to recognize aDd impose. From the Dature of
the case, DO other laws can be obligatory UpoD them, for where
there is DO protection or allegiaDee or sovereignty, there e&1l be DO
claim to obedience. Per Story, J., in U. 8. ". Rice, (1819) 4 Wh.t..
(U. 8.) 248.

I RespubUca t7. CbapDWl, (1781) 1 DalL (PL) U.
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they gave rise to a great debate, which lasted over Chapter

seventy years, and culminated in one of the blood- nL

iest civil wars in history.
This controversy was primarily due to the fol­

lowing facts:
1. That the States which formed the Union were

independent sovereign States, entitled to the
unqualified allegiance of their citizens, before
the Union existed.

2. That, whatever may have been the quality and
priority of the allegiance due to the Federal
government by the citizens of the States
which formed the UniOD, that Federal alle­
giance was junior in time to the allegiance
which they owed to their States.

3. That by Amendment X to the Federal Con­
stitution, adopted almost simultaneously
with the Constitution, all powers not dele­
gated to the United States by the Constitu­
tion or prohibited by it to the States were
reserved to the States respectively, or to the
people; and

4. That although the question of the right of a
State to withdraw from the Union, if dissat­
isfied with its operations, was fully consid­
ered and debated in the convention which
framed the Constitution, there was no ex­
pression in the instrument, as it was finally
adopted, de~itely settling the existence or
nonexistence of that right, and it was left
an open and debatable question.

As a consequence, much confusion existed for =::ed
many years, in the minds of many citizens, upon :vir~ar.

~.,
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The oath
of para·
mOUllt al·
1eaiaDce.

Chapter the question whether, in an issue between the State
_m.__ and the Natio~ what was known in the debates of

the period as their paramount allegiance was due
primarily to the State or to the Nation by citizens
of both. Without going further into that protracted
and bloody argument, it is sufficient to say that
the views of citizens upon the right of a State to
withdraw from the Union and upon the question
whether, in such a crisis, the paramount allegiance
of the citizen was due to his State or to the Nation.
differed so irreconcilably in different sections of
the Union that, when certain States and their citizens
attempted to withdraw or secede from the Union, the
attempt was resisted by the other States and their
citizens who still adhered to the United States, and
a bloody civil war followed, waged by the States
which adhered to the Union, and in the name of the
United StateB~ the outcome of which was that those
who claimed that the Union was an "an indissoluble
Union of indestructible States," and that paramount
allegiance was due to the United States by every
citizen, completely triumphed, and that doctrine is
now established beyond question.

Since the great Civil War the oath of allegiance
to the nation administered to persons entering its
military and naval service pledges the party taking
it that he will thenceforth bear true faith and alle­
giance to the United States, and will support, pro­
tect, and defend it against all enemies whatsoever,
"foreign or domestic." For the peace of the nation
it would have been better if such an unqualified oath
of paramount allegiance had been exacted from all
public servants from the foundation of the govern-
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ment; for it is a historic fact that at the outbreak Chapter

of the great Civil War many persons who had for _n_I_._
years been in the military and naval service of the
United States, a large proportion of whom had been
educated by the Federal government, had never been
called upon to take an oath of paramount allegiance
to the United States, and consequently felt at liberty
to resign their positions in the Federal service, and
tender their services to their native States, under
the firm and conscientious conviction that the latter
were entitled to their paramount allegiance. Among
them were men whose exalted lives and spotless char-
acters exclude all questions of the purity of their
motives, and whose action only emphasizes the dif-
ficulty of discovering conclusively and deciding
where paramount allegiance was due under all the
circumstances.

Fortunately, this question, in the light of the
arbitrament of- war, can never recur. Henceforth
it must be conceded that, whenever the two alle­
giances, Federal and State, of an American citizen,
are in apparent conflict, the latter must yield to the
former. There can be no such thing, under our sys­
tem, 8S allegiance to a State, in conBict with alle­
giance to the Federal government.

Of Patriotism.

The spirit in the citizen that, originating in love Ch~~e.
terl.t1C:S

of country results in obedience to its laws the sup- ~f patriot-, 'Ism.

port and defense of its existence, rights, and insti-
tutions, and the promotion of its welfare, is called
patriotism. The more unselfish and self-sacri1lcing
is the spirit displayea by the citizen, the higher and.
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DefiDi·
tiona aDd
KRdes of
treuoa.

ChapW more eDlted his patriotism. . Such a citizen is called
_nL__ a patriot.

In the experience of governments, the citizens
who evade bearing their personal burdens of citi­
zenship, or, when tested, lack courage to discharge
those burdens, are not so numerous &8, and are much
more readily discovered than, those who evade
the lawful burdens upon their property, and who, by
eloigning it or concealing it where it cannot be
reached for taxation, cast the burden of taxation
unduly upon their fellow-citizens, while reaping a
full share of benefits. Such citizens are not a whit
less faithless or detestable than the physical skulk­
ers or cowards. It is the citizen who yields the
legitimate share of his property, as well as the
proper services of his person, to the lawful demands
of his country for support, who is the real patriot.
Yet, partly because the crime is not so apparent,
and partly beoouse of the power of wealth to buy
condonement of crime, the scorn of mankind has
never been visited as relentlessly upon the tax­
dodger as upon the coward.

Of Treasoft.

The antithesis of allegiance and patriotism is
treason. Treason is defined 88 "a breach of alle­
giance to a government committed by one under its
protection.'" Under the English law there were two
kinds of treason, high and petit. mgh treason em­
braced the crime which we generally know as' trea­
son. Petit treason embraced sundry acts now

• 28 Am. & Eng. Encye. of L. 407; Rex t1. Cranbarne, (1896) 13
How. at. Tr. 227; Rex t'. Vaughan, (1898), 13 How. St. Tr. 628;
U. 8. t7. Wiltherger, (1820) I) Wheat. (U. 8.) 76; Respublica ..
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treated &8 distinct orimes, 8S when a servant killed Chapter

his master, a wife her husband, or an ecclesiastical IlL

person his superior." In America we have only
simple treason.

By the Federal Constitution, treason is de1lned
as follows: "Treason against the United States
shall consist only in levying war against them, or in
adhering to their enemies, giving them aid and com­
fort." 8 The same instrument provides that the
President and Vice-President and all civil officers of
the United States may be removed from office for
treason;' and it likewise renders senators and rep­
resentatives liable to arrest for treason.1 But the
Constitution expressly requires, for conviction of
treason, the testimony of two witnesses to the same
overt act, or a confession in open court. Our coun­
try has been singularly blessed in the small number
of prosecutions for treason. The decisions have
been correspondingly few.1

A whole chapter of the Revised Statutes, con- :=
siBting of eight sectioDs, is devoted to ' ,crimes
against the existence of the government." The
crimes defined are treason, misprision of treason,
inciting or engaging in rebellioD or insurrection,

ChapmaD, (1781) 1 Dall. (PL) &3; 1 Hale'a Plea of CrOWD, 48;
u. S. tJ. Greiner, (1881) 4 Phil&. (Pa.) 398; 18 Leg. Int. (Pa.)
149; 28 Fed. Cae. No. 15,262.

f 28 Am. " EDg. EncrCe of L. p. 418; State tJ. BilaDak1, 3 MimI.
248•

• U. 8. CoDBt., Art. fiI, Sec. 3, CI. 1.
I U. 8. Const., Art. IT, Bee. 4, 01. 1.
t U. S. CODat., Art. I, Sec. e,. 01. 1.
I U. S. t'. InsurgeDte, (1795) 2 Dall. (U. 8.) 335; U. B. tJ.

KItchell, (1795) 2 Dall. (U. 8.) 348; E. p. Bollman, (1807) 4
Craueh (U. 8.) 75; Burr'a Trial, 4 Craneh (U. 8.) 489.
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Chapter criminal correspondence with foreign government,
_D_I seditious conspiracy, recruiting soldiers or sailors

to serve against the United States, and enlistment
to serve against the United States. Of these crimes
the punishments for treason and misprision of trea­
son were enacted in 1790, and the punishment for
criminal correspondence with foreign governments
was enacted in 1799; all the other offenses men­
tioned in the chapter and the punishments therefor
were declared by statutes enacted in 1861 and 1862
after the outbreak of the great Civil War.s

The federal decisions on the constitutional and
statutory offense of treason are very few,4 and show
within what narrow limits the crime of treason is
confined under our system.

:1i'f~":' Of misprision of treason, which consists in con-
cealing, or in failing to disclose and make known, the
commission of the crime of treason, ~ soon as may
be, it is sufficient to say that but three cases are
known to the author in which the discussion of this
crime has occurred.1

And 8S the other acts in the chapter on crimes
against the existence of the government were passed

• Rev. Stat. U. B., Title LXX, Ch. 2, Bees. 1331-6338.
4 u. S. f'. Insurgents, (1795) 2 Dall. (U. B.) 335; U. S. ". Mitch-

ell, (1795) 2 DaII. (U. B.) 348; U. B. ". Villato, (1797) 2 Dall.
(U. B.) 370; EtIJ fJ. Bollman, (1807) 4 Cranch (U. B.) 75; U. B. ".
Pryor, (1814) 3 Wash. (U. B.) 234; U. ·S. f'. Hanway, (1851) 2
Wall. Jr. (C. C.) 139; 1 Burrs Trial, 14-18; 2 Burr's Trial, 402,
405, 417; U. S. f'. Hoxie, (1808) 1 Paine (U. S.) 265.; U. S. ".
Greathouse, (1863) 2 Abb. (U. B.) 364; Confiscation Cases, (1873)

. 20 Wall. (U. B.) 92; Wallach ". Van Riswiet, (1876) 92 U. 8. 202;
Windsor f'. McVeigh, (1876) 93 U. B. 274.

I U. B. ". Wiltberger, (1820) 5 Wheat. (U. 8.) 97; Conftscation
Cases, (1872) 1 Wood. (U. &) 221; U. 8. tJ. Tract of LaneL (1871)
1 Wooda (U. 8.) 471.
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after the Civil War was flagrant, the attempt to en- Chapter

force them would have been in eftect to make them m.
~ I'OS' facto laws, 80 that they were not vigor- .
ously enforced-'

Treason is often desoribed in the books as the ~~
greatest crime known to the law.' The individual :s=~.

guilty of 'treason is known as a traitor.8 Every
citizen owes to his government support and loyalty
until he openly renounces his country and becomes
a citizen or subject of another country, or his gov­
ernment is supplanted by another in a manner be-
yond his control. Thus if a de facto government is
established over him in a manner beyond his con-
trol, by which the de jure government theretofore
existing is entirely supplanted, that entitles the de
facto government to his allegiance, and to obey it is
not treason to the de jure government, even if that
rightful or de jure government shall be afterwards
restored.' But the doctrine of the English law has
not always admitted the above rule, for in the cele-

If Since the adoption of the Constitution but few cases of indict­
ment for treason have occurred, aDd moat of them not maDy years
afterwards." U. B. 1'. Hanway, (1851) 2 Wall. Jr. (0. 0.) 201.

- •• fl. LaDge, (1873) 18 Wall. (U. S.) 163.
'U. 8.1'. Hone, (1808) 1 Paine (U. B.) 265; Charge to Grand

JUJ"f, (1851) 2 Curt. (U. 8.) 830, 30 Fed. Cas. No. 18,289; Charge
to Grand Jury, (1861) 1 Bond (U. 8.) 609 j Charge to Grand Jury,
(1861) 4 Blatchf. (U. B.) 518, ~o Fed. Cas. No. 18,270.

"Under the laws of the United States, the highest of all crimes
ta treason. It mU8~ be 80 in every civilized state; not only beca~88
the tnt duty of a state is self-preservation, but because this crime
naturallr leads to and involves many others destructive of the
-.fet7 of individuals and of the peace and welfare of society."
Charge to Grand Jury, (1851) 2 Curt. (U. 8.) 633•

• U. 8. tJ. Burr, (1807) 25 Fed. Cas. No. 14,893.
• Thorington tJ. Smith, (1868) 8 Wall. (U. 8.) 1; RespubUca "­

Chapman, (1781) 1 Dall. (Pa.) 53; Keppel D. Petersburg B. 00.,
(IS8Sl Chase (U. B.) 187, 14 Fed. Ca8. No. 70,722.
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Chapter brated case of General Vane, who took no part in
IlL

the execution of Charles I but subsequently com-
manded the Parliamentary Army, it was held that
his plea that the Parliamentary government was
de facto did not justify obedience to its commands,
and Vane was executed.!

The law of treason in England is based on the
English statute 25 Edw. ill, stat. 5, c. 5. The defini­
tion of treason in our Constitution, Article ill, Sec­
tion 3, Clause 1, is taken from the third and fourth
sections of the English acll The American courts
have followed the construction put upon the language
by the English courts.1

t::::"of ~e Constitution having defined the crime of
treason, it is beyond the power of Congress either
to broaden or contract the definition of treason, or

1 (1882) J. KeL 14, e How. St. Tr. 119.
I U. B. 1'. Burr, (1807) 25 Fed. Cu. No. 14,693.
"The clause was borrowed from an ancient English 8tatu~

eD&cted in the year 1352, in the reign of Edward the Third, com­
monly known as the Statute of Treasons. Previous to the pusage
of that statute, there was great uncertainty as to what constituted
treason. Numerous offences were raised to its grade by arbitral"1
constructions of the law. The statute was paased to remove this
uncertainty, and to restrain the power of the crown to oppre&8 the
subject by eoDBtructiona of this character. It comprehends all
treason under seven distinct branches. The framers of our Consti­
tution selected ODe of these branches, and declared that treason
agaiDSt the UDited States should be restricted to the acta which
it designates." U. B. 1'. Greathouse, (1863) 2 Abb. (U.8.) 371.

au. S. 1'. Hoxie, (1808) 1 Paine (U. B.) 285; Charge to Grand
Jury, (1851) 2 Curt. (U. 8.) 830, 30 Fed. Cas. No. 18,269; U. S. 1'.

Greiner, (1861) 4 Phil•. (Pa.) 396, 18 Leg. Int. (Pa.) 149; U. S.
1'. Fries, (1799) 3 »all (Pa.) 515; U. B. 1'. Greathouse, (1883) 2
Abb. (U. B.) 364; U. S. 1'. Hanway, (1861) 2 WalL Jr. (0. e.) 200.

"The term [levying war] is not for the first time applied to
treason by the Constitution of the United States. It is & teclmical
term. It i8 used in a very old statute of that country whOle lan­
guage is our language, and whOle laws form the substratum of our
laws. It is scarcely conceivable that the term was not employed
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Su.te eoa­
atitutioDa
ad
atatuteL

to punish as treason what is not defined to be treason Chapter

in the Constitution, or to fail to punish as treason _1_11_._

what the Constitution declares to be such.4

In some of the States the State constitution de­
fines the crime of treason against the States; in
others it is left to the regulation of statutes.' For
example, in a former constitution of Alabama the
definition of treason was similar to that in the Con­
stitution of the United States. In a case arising in
that State for aiding a rebellion of slaves, it was
said that while the crime contained several, but not
all, of the elements of treason, it might be indicted
as a separate crime, since it did not fall within the
constitutional definition of treason.

In the State of Virginia, one of the oldest of the
States, the constitutions of the State have not at­
tempted to define the crime of treason against the
State, but have left it to statutory enactment.

It has been held that the crime of constructive
treason is not recognized in the United States.'

by the framen of our Constitution in the II8D8e which had been
aftb:ed to it by those from whom we borrowed It." Per Manhall,
C. J. in U. S. f'. Burr, (1807) 26 Fed. Cu. No. 14,893.

"These terms, I levying war,' , adhering to enemies,' I giving them
aid and comfort,' were not new. They had been well known in
English judsprudence at least 88 far back as the reign of Edward
III. They had been frequently the subject of judicial exp08ition,
and their meanlng wu to a great extent well settled." Charge to
Grand Jury, (1861) 1 Sprague (U. B.) 803•

• U. S. t7. Greathouse, (1883) 2 Abb. (U. B.) 371; U. S. ". FrIes,
(1799) 3 Dall. (Pa.) 615, 9 Fed. Cas. No. 6,128; Homestead Cue,
(1892) 1 Pa. Dlst. 786.

I State f'. McDonald, (1837) 4 Port. (Ala.) 449.
IE., fl. Bollman, (1807) 4 Cranch (U. B.) 75.
"The framers of our Constitution, who not only defined and lim·

lted the crime, but with jealous clrcUJDlpection attempted to protect
their limitation by providing that no perIOD should be convicted of
It, unleee on the testimony of two witneues to the laDle overt act,
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Chapter
nL

Treuoa
g:...
...iaat
State COla­
pared.

Of Dual Treason.

A citizen may commit a dual act of treason, by
reason of his act being equally treasonable against
the distinct sovereignties of the Nation and the
State. The act may be a single act, yet the offenses
against the Nation and ~he State be distinct and
punishable by both.

Treason against the United States is committed
by invasion of national sovereignty.' Treason
against a State is committed by acts directed against
the sovereignty of the State, as an attempt to over­
throw the State government.s

It was said in U. 8. 'V. BollmOlll,s. that the
intention with which treason is committed deter­
mines the species of treason, and that no injury,
even if it extend to an attempt to oppose and
destroy the laws and government of anyone of
the States, will amount to treason against the United
States.
or OD confession in open court, must have conceived it more safe
that punishment in 8uch cases should be ordained by general laws,
formed upon deliberation, under the influence of no reBentmenu,
and without knowing on whom they were to operate, than that it
should be inflit'ted under the influence of those paAsioDS which the
oeeasion seldom fails to excite, and which a flexible definition of
the erime, or a construction which would render it flexible, might
b~ng into operation. It is, therefore, more I\1\fe 8.8 well as more con­
sonant to the principles of our Constitution, that the crime of trea­
BOn should not be extended by construction to doubtful cases j and
that crimes not clearly within the constitutional definition, should
receive such punishment as the legislature in its wisdom may pro­
vide." Per Chief Justice 1tlarsha11, in EfIJ p. Bollman, (1807) 4
Cranch (U. B.) 127.

., u. S. ". Hoxie, (1808) 1 Paine (U. 8.) 266•
• Charge to Grand Jury, (1842) 1 Story (U. 8.) 614:.1 People ".

Lynch, (1814) 11 Johns. (N. Y.) 550; E" p. Quarrier, (1868) 2
W. Va. 569.

• - (1807) 4 Cranch (U. B.) 127.
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In the case of Ez 1!. Quarrier,' it was said that Chapter

if, by the act, treason is committed against both DI.

State and Federal governments, the traitor is liable
to punishment by each sovereignty.

But in the case cited, a citizen of West Virginia,
in the great rebellion, waged war, as a Confederate
soldier, against the United States, and it was held
that although West Virginia was a component part
of the Union his act was not treason against her,
for treason against her could only be committed by
acts done directly against her State government.

Perhaps the most widely known act of treason Jolm
BroWD'.

against both sovereignties, in our country, is the cele- raid.

brated but nnrepomd case of Virginia v. John
Browft and others. In the year 1859, in a time of
profound peace, John Brown and a party of armed
followers suddenly appeared in the night time at
Harper's Feny, Virginia, seized the United States
arsenal and arms, and from that position, in which
they fortified themselves, sent forth small parties to
seize sundry citizens of Virginia and to incite Vir­
ginia slaves to insurrection. While in possession
of the United States arsenal they fired upon citizens
and killed and wounded :fifteen persons. It subse­
quently developed that they were proceeding under
a plan of government formulated in Canada, which
contemplated the liberation of the slaves and the in­
stallation of a government wholly inconsistent With
the existing governments, Federal and State. Both
Federal and State authorities employed their mili­
tary forces to suppress this violent outbreak. The
stronghold in which Brown and a few companions

• (1888) I w. Va. 189.
8



82 CITIZBNSBIP

ChapW had intrenched themselves, an. engine house on the
IlL Harper'8 Ferry arsenal reservation of the United

States, was carried by assault by a party of United
States marines, under a heavy fire from Brown and
his party, and a marine was killed before the insur­
gents were captured.

;::... The acts committed by Brown and his party fell
s:::S clearly within all the definitions of what constitutes

the actual levying of war against the United States.
They had formed themselves into a body and
marched with weapons, offensive and defensive, with
a public design that was unmistakable. This had
been held to constitute levying war.'· They had by
force of arms seized, occupied, and appropriated an
arsenal of the United States, and turned its guns
upon Federal authority, which was an unequivocal
act of war.! They had held it against the govern­
ment.1 They had refused to surrender, and resisted,
with murder, the attempt of the government to re­
possess itself of its property. All these constituted
treason against the United States.

~ea: tile Their offenses were equally treason against the
State. State of Virginia, whose laws denounced as treason,

with the penalty of death, and without pardoning
power in the executive, the acts of-

1. Establishing, without authority of the legis­
lature, any government in the State, or hold­
ing or executing in such usurped government

•• Res v. Vaughan, (1898) 13 How. at. Tr. 631.
t Charge to Grand Jury, (1881) 1 8prague (U. 8.) 802; Charp

to Gn.Dc1 Jury, (1861) 4 Blatchf. (U.8.) 618, 30 Fed. Cu. 18,270.
I PoIter'a CrOWD lAw, 208.
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Chapter
m.

any ofIice, or professing allegiance or ~elity
to it;

2. Or resisting the e%ecution of the laws, under
color of its authority.

3. Advising or conspiring with slaves to rebel
or make insurrection, or with any person to
induce a slave to rebel or make insurrection,
whether such rebellion or insurrection be
made or not.

The above laws had been on the statute-books
of Virginia for many years before this outbreak.

The prisoners were delivered over by the mili­
tary forces of the United States to the State authori­
ties of VIrginia, and were promptly tried for treason
against the State, convicted, condemned, and
hanged; so that the United States had no opportunity
to prosecute them for the o:ffense of treason against
itself. The excitement of the times upon the Bub­
ject of slavery was such that, although the acts
of John Brown and bis associates were plainly
treason against the United States and the State of
Virginia, indefensible on any plea but that of in-

.. sanity, and although Brown himself refused to allow
that plea to be interposed in his behalf, and declared
that he had a fair trial, his execution was denounced
as an act of murder by many anti-slavery people, and
he is still canonized as "John Brown the Martyr."

The Eleme.ts of tAe Offense.

All the books concur that an act of treason is ==t.~Dd
composed of two elements, to wit: the intention, and _tiaL

the overt aell The intent alone is not suflicient to

au. 8. e. BaD"'7, (1811) I WaIL Jr. (0. 0.) 189J u. S. e.
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.nL

What fa
an OYert
act.

constitute treason. Nor are mere words, whether
spoken, written, or printed, of themselves treason.·
Words spoken are admissible to establish treasona­
ble intent, but little weight is to be attached to the
mere declaration of a party.·

What constitutes an overt act has been the sub­
ject of much discussion. An overt act is undoubt­
edly essential to the levy of war. To that there must
be a combination or association of people united by
a common purpose in a conspiracY directed against
the government.e

The time of the formation of a treasonable de­
sign is immaterial. The preconcertAd action to
which a number of people are privy is a necessary
element of an intention to levy war. The conspiracy
may be proven either by the declaratioDs of the indi­
viduals or by proof of the proceedings at the meet­
ings. After proof of the conspiracy to effect a trea-

Pryor, (1814) 3 Wash. (U. B.) 234; lAw of Treason, (1842) 1
Story (U. B.) 614; Reg. f'. Gallagher, (1883) 16 Cox (0. e.) 211;
Rex t). Stone, (1796) 6 T. R. 527; Case of Armes, (1596) Popham
121, Foster 208; Reg. f'. Frost, (1839) 9 C. " P. 128, 38 E. C. L. 70.

CI The plain meaning of the words ' overt &et,' as u.eed iD the Con­
stitution and the statute, is an act of a character suaeepb"le of
clear proof, and not neting in mere inference or conjecture. The7
were intended to exclude the possibility of a conviction of the odious
crime of treuoD, upon proof of facta which were only treaaouable
by COD8tnlction or inference, or which have no better foundation
than mere suspicion." Charge to Grand Jury, (1881) 1 Bond
(U. B.) 811, 30 Fed. Cas. No. 18,272•

• Law of Treason, (1881) 6 Blatehf. (U. B.) 649; Charge to
Grand Jury, (1861) 1 Bond (U. 8.) 809; Statef'. )I'Douald, (1837)
4 Port. (Ala.) 449 j Chichester f'. Philips, (1680) T. Raym. 4Ol.

"The iDtention, being the chief CODBtituent of the off81188, must
be proved by some development of less equivoeal imporL" State ".
JI'Donald, (1837) 4 Port. (Ala.) "9.

I Rex f'. Cook, (1698) 13 How. Bt. Tr. 391.
I Reg. t7. Frost, (1~9) I) C. " P. 129, 88 B. O. L. 70.
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sonable design the deed of one, in pursuance of that Chapter

~~~~~~~ ~

The overt act contemplated by the language of the
Constitution is generally the actual employment of
force by a collection of men; but, all preparatory ar­
rangements having been completed, the assembling of
a number of men to execute the treasonable design is
an overt act of levying war. Not so, however, un­
less they are in condition to carry out their treason­
able design.8

The quantum of the force employed is imma- ~;:.:

terial. This is generally displayed by the use of em- ::,~

ployment of arms and military array, but these are
not indispensably requisite.' There must, however,
be in all cases some unequivocal act of resistance,
which, in its nature, shows a purpose to resort, if
necessary, to conflict with the government.!

The seizure of a fort or arsenal by a body of Wba~
conatl·

men · I holding the same· 8 the mere cruising of tuta le17·, , inK war.

an armed vessel, though no ships are encountered; 4

the marching of a body of men immediately to per-
form their treasonable design; the moving from a
particular to a general place of rendezvous, are all

'Ra: ". Regicides, (1880) a How. St. Tr. 1224; Reg. f'. KcCaf·
feri7, (1887) 10 Coz c. C. 803; Rex ". Dammaree, (1710) 11 How.
at. Tr. 809.

IU. B. ". Burr, (1807) 26 Fed. C88. No. 14,693•
• Keuenger'8 Trial, J. Kel. 70, aDd cues above cited.
1 Hawk. P. C. 56, and cases of U. 8. ". Burr and others, above

elted.
ICharp to Grand Jury, (1881) 1 Bprague (U. 8.) 802; Charge

to Grand Jury, (1881) 4 Blatchf. (U. 8.) 618, 30 Fed. Cu. No.
18,270.

I lI'oeter'a Crown Law 208•
• U. 8. ". Greiner, (1881) 4 Phil&. (h.) 398, 18 Leg. Int. (Pa.)

1..9; Rex ". Vaughan, (1898) 13 How. at. Tr. 486.
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Chapter
IlL

unequivocal acts of levying war. The design need
not be to overthrow the entire government. It is..
sufficient if it contemplates the overthrow of govern­
ment or the suppression of laws in a particular
locality, or even the coercion of the government in
state matters or acts of sovereignty.' If the demon­
stration be only to subserve some private purpose,
such as individual profit, the removal of a particular
nuisance, a private quarrel, or a demonstration of
the strength and number of a political party to pro­
cure the liberation or mitigation of punishment of
political prisoners, the offense is not treason.·

While rioting and the levying of war against the
government are closely allied, there is a distinction.
In riots the object of the disturbances is to satisfy
a particular grievance; in: treason the intention is to
overthrow the government.T The question is always
one of intention, to be gathered from the particular
transaction. The English doctrine of constructive
levying of war, which holds various forms of rioting

, to be in effect levying war against the government,

I U. 8. f7. Greathouse, (1883) 2 Abb. (U. 8.) 3M; Charge to
Grand Jury, (1842) 1 Story (U. 8.) 814; Homestead Cue, (1892)
1 Pa.. Dist. 785; U. 8. t). Vigol, (1795) 2 DaD. (U. 8.) 3d; H" p.
Bollman, (1807) 4 Cranch (U. 8.) 75.

"In respect to the treasonable design, it is not necessary that it
should be a direct and positive intention entirely to 8ubvert or
overthrow the government. It win be equally treason, if the in­
tention is by force to prevent the execution of anyone or more pn­
era! aDd pubUo law8 of the government, or to resist the exereiae of
any legitimate authority of the government in its lOVereign eapacitJ.D
Charge to Grand Jury, (1842) 1 Story (U. B.) 616.

IU. 8. f'. Hanway, (1851) 2 Wall. Jr. (C. e.) 205, and CUM

above cited. .
'1 Hale P. C. 145.
"When the object of an insurrection Is of a local or private

nature, Dot having a direct tendency to destroy all property aDd all
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has not been favorably regarded by the American Chapter

judiciary. It was thought to be too great a stretch III.

of the constitutional definition of treason, and in the
case of U.ited States v. Hawway (supra) Mr. Jus-
tice Grier said: " The better opinion there [in
England] at present seems to be that the term'levy-
ing war' should be confined to insurrections and re­
bellions for the purpose of overturning the govern-
ment by force and arms. Many of the cases of
constructive treason quoted by Foster, Hale, and
other writers would perhaps now be treated merely
as aggravated riots or felonies."

The words "adhering to enemies" have received Who are
eneml..

frequent construction.8 The term. ' ,enemies," as
used in the Constitution, applies only to the subjects
of a fQreign power in a state of open hostility to this
coun*ry. The inhabitants of a neutral country may,
by participation in acts of hostility, become enemies,
but they a~e so regarded only while so engaged.
Even upon capture neutrals cease to be enemies,
and become entitled to the rights of subjects of a
neutral country.'

govemment by numben and armed force, it will Dot amount to
treasOD; and in these and other cases that occur, the true critA!rioD
is the intention with which the parties assembled." U. 8. f'. Hone,
(1808) 1 Paine (U. S.) 271.

I Rex f'. Vaughan, (1696) 13 How. Bt. Tr. 625; Charge to Grand
Jury, (1881) 1 Sprague (U. S.) 807.

eSparenburgh f1. Bannatyne, (1797) 1 B. I; P. 183.
The character of alien enemy ari.seB from the party being under

the allegiance of the state at war with 08; the allegiance being per­
manent, the character is permanent, and on that ground he is alien
enemy, whether in or out of prison. But a neutral, whether in or
out of prison, cannot, for that reason, be an alien enemy; he can
be alien enemy only with respect to what he i8 doing under a local
.or temporary allegiance to a power at war with us. When the
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The words "adhering," "gi~ aid and com­
fort," have also been construed. Joining the enemy

~c::. during time of war is a most emphatic way of giving
fort. aid and comfort to the enemy.1 Nothing can excuse

that offense except compulsion under fear of imme­
diate death.1 The burden of proof in such case is
on the accused He must prove not only coercion,
but that he quitted the enemy's service as soon as
possible. Giving aid and comfort to the enemy,

allegiance determines, the charaeter determiDeL Spanmburgh f1. BaD­
utyDe, (1797) 1 B. " P. 183.

"The term • enemies,' as u.eed in the IeCOnd elaue, according to
ita settled meauiDg at the time the CoD8titutiOD ... adopted, .ppli.
only to the subjects of & foreign power in & state of open hoetilitJ
with us. It doee Dot embrace rebela in insurrection agaiDat their
own government. .An enem7 is alwa18 the 8ubject of & foreip
power who owes DO allegiance to our IOvemment or COUDtIy." U. 8­
t7. Greathouse, (1883) 2 Abb. (U. S.) 372, per Field, J.

The duty of allegianee to the United States owed by a citiam of
one of the southern States, at a time when ita revolutionary ....
sion ... threatened but had not been consummated, could DOt be
dected by &Dy conflicting and forced allegiance to the State. Be
could not then, as a cia-n of the State, pretend to be a public
enemy of the United States, in any IIeIl88 of the word "enem7"
which diatiDguishea ita legal meaning from that of traitor. U. 8.
t7. Greiner, (1861) 4 Phila. (Pa.) 396, 18 Leg. Int. (Pa. ) 149.

1 Gordon'. Cue, (1746) 1 Eut P. C. 71; M'Growther's Cue.
(1746) 1 East P. C. 71, FOBters CrOWD Law 13; U. B. f'. GreiDer,
(1861) 4 Phil.. (Pa.) 398, 18 Leg. Int. (Pa.) 149.

" The worda in the definition, , adhering to their enemies,' seem
to have no special significance, as the substance is found in the words
which follow - I giving them aid aDd comfort.'" Charge to Grand
Jury, (1861) 1 Bond (U. B.) 609.

"In ~neral, when war exists, 07 act clearly indicating • want
of loyalty to the government, and sympathy with its enemies, aDd
which, by fair coutruction, is directly in furtherance of their hos­
tile designs, gives them aid and comfort. Or, if this be the natural
effect of the act, though prompted BOlely by the expectation of pecu­
niary gain, it is treasonable in its character." Charge to Grand
Jury, (1861) 1 Bond (U. S.) 611,30 Fed. Cas. No. 18,272.

I Hawk. P. C. 64; Respublica t7. )('C&rty, (1781) 2 DalL (PL)
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such as supplying to the enemy arms, ammunition, Chapter

provisions, etc., is evidence of lack of loyalty. Any _n_L~
material assistance to enemies or rebels is treason.a

Communicating with or advising the enemy, or
furnishing him with valuable information, even
where the letters are intercepted, is an act of trea­
son.4 And delivering a fort by bribery or other
sympathy with the enemy is direct assistance to the
enemy.1 It is otherwise when such an act is the re­
sult of cowardice or imprudence. Even that act is,
however, punishable by martial law. Cruising on
an armed vessel which belongs to the hostile coun­
try is an overt act of aid and comfort to the enemy.
All of the above instances being necessarily direct

88; u. 8. ". Vlgol, (1796) 2 DalL (U. 8.) 348; Trial of RePcides,
J. Kel. 13.

"In the qe of the law, nothing will _COle the act of joiniDI
an enem7 but the fear of Immediate death; not the feu of Uf1
merior penoDal injUl'1, Dor the apprehenaion of aDy outrage UpoD

property." Bespubliea t'. K'CaJty, (1781) 2 Dall. (Pa. ) 88•
• FOlder'. CrOWD Law, 217; U. B. ". Pr7or, (1814) 3 Walh.

(U. 8.) 234; U. 8. f1. Burr, (1807) 25 Fed. Cu. No. 14,893; Charge
to Grand Jury, (1881) 1 Bond (U. 8.) 809, 30 Fed. Cu. 18,271;
Hanauer t'. Doane, (1870) 12 Wall. (U. 8.) 347; Carlisle It. U. 8.,
(1872) 18 Wall. (U. 8.) 147.

"He who, being bound b7 his alleglanee to a government, sella
pods to the agent of an armed combination to overthrow that gov­
ernment, knowing that the purchuer buys them for that treasonable
purpoae, is himself guilty of tre&8OD or a misprision thereof. He
voluntarily aida the treason. He cannot be permitted to stand 08

the nice metaphysical distinction that, although he boWl that the
purchaser buy. the goode for the purpose of aiding the rebellion, he
does not sell them for that purpoee. The consequences of his acta
are too aerlous and enormou. to admit of such a plea. He must be
taken to intend the consequences of his own voluntary act!' Han­
auer It. Doane, (1870) 12 Wall. (U. B.) 342; see also Carlisle t'.
U. 8., (1872) 18 Wall. (U. 8.) 147.

• FOlter'. CroWD lAw, 217; Rex t7. Gregg, (1708) 14 How. St.
'1\-. 1378.

'1 Bale P. C. 188.

.~
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attacks on his government by the citizen, his motive
is immaterial.·

EYideac:e Treason being a crime peculiar in its nature, to
of reput&-

doD. which there is Dot attached the odium or disrepute
connected with other felonies, evidence tending to
show former good reputation has not the same
weight as it may have in ordinary crimes, like bur­
glary or arson, as tending to show·the improbability
of the prisoner's commission of the offense, since
the purest motives indulged in by the most honor­
able men are not inconsistent with the offense of
treason. This was said in Damfll,iWee's Case.'
But it is not a satisfactory reason. For more
odium and disrepute are attached to the crime of
treason than to any other known to the law. It is
true that it is a peculiar crime and has sometimes
manifested itself in men who, prior to its commis­
sion, had seemed above such baseness; whereas the
commission of burglary or arson is generally the
culmination of a previously bad record. And this
is about all that can be said of the reason for the
distinction.

Consideration of the evidence required to prove
treason, and of the defense, is omitted as beyond the
scope of this treatise, and the subject may be con-

ICharge to Grand Jury, (1861) 1 Bond (U. 8.) 609, 30 Fed.
Cas. No. 18,272; Hanauer t7. Doane, (1870) 12 Wall. (U. 8.) 3'2;
Sprott ". U. 8., (1874) 20 Wall. (U. 8.) 469; Carlisle f'. U. 8.,
(1872) 18 Wall. (U. 8.) 147.

The motives by which a prisoner in the hands of the eneDI1,
aeeking meaDS of escape, was induced to attempt the commieaiOll
of an act coDBtituting the crime of treaaon, and by which there are
the strongest reasons to believe that he was most 8incerely actuated,
would certainly palliate the enormity of the crime. U. S. It. Pryor,
(1814) 3 Wash. (U. B.) 234.

., Rex f'. Dammaree, (1710) 15 How. at. Tr. 8M.
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eluded with the remark that treason is a crime of so Chapter

high a nature that it does not admit of accessories, IlL

but all who are in any way' connected with it are
principals.8

'.As respeeta the order of trial, however, the whole realOD 0'

the law, relative to the principal and the acceuor" seema to app17 in
full force to a eal8 of treuon eommitted by ODe body of men in
conspiracy with others who are abeeDt. Whether the adviaer of an
aasemblage be punishable with death as & priDcipal or .. an aeees­
&Dry, his liabiUty to puniahmeDt depends upon the degree of guilt
attaehed to an act which baa been perpetrated. by others; and which,
if it be a criminal act, renders them guilty al80. His guilt, there­
fore, depends on thein; and their guilt cannot be legally established
in a prosecution agaiDst him. Per :Marshall, C. J., in U. S. t7. Burr,
(1807) 26 Fed. Cas. No. 14)893.

For & valuable citation of authorities concerning the elements
conatitutiDg treason, the proof. neeeB8&1'J to establish it, and the
defellleS thereto, Bee VoL 28, Am. ~ Eq. BDcyCe of lAw (2d Ed.)
467-471.
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CHAPTER IV.

01' THE BIGHTS, PBIVILEGBS, AND IlI1l0NlrtM 0)1 THE

CITIZEN.

THE rights, privileges, and immunities now en­
joyed by citizens of the States composing the
United States, whether as citizens of tIi&

States or of the United States, originated in rights
possessed or claimed by the inhabitants of the thir­
teen American colonies, while they were dependen­
cies of Great Britain. The struggle of the Ameri­
can colonists for independence was based upon the
claim that they were denied, by the parent govern­
ment, rights, privileges, and immunities which were
their common heritage as British freemen, or which
had from time to time been granted specifically to
the American colonies.

No written chart in existence, then or now, has
ever attempted to enumerate, classify, and define in
one succinct expreGsion, the rights, liberties, and
franchises possessed by English subjects, nor is it
the purpose of this volume to attempt to do that.
It is sut1icient to say that the liberties and right of
8elf-gove~entof the British people, beginning with
the declarations of Magna Charta, have been ascer­
tained and declared from time to time, during six
centuries of conflict between the people of the Brit­
ish realm and their successive sovereigns, until they
are now well established and quite thoroughly under­
stood.
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Notwithstanding the British people have retained Chapter

in their government the form of a limited monarchy, IV.

they have established for themselves, as against their ~:e~d ia

constitutional monarch, a measure of popular sov- ff!~ the

ereignty and personal liberty as great as that pos- Stat..

seased by any other people in the world. Our boast
•is that ours is a free republic; that it is doubtful
whether, although we have a president instead of
a king, and a supreme court with certain power
to control both executive and legislative action, the
King of England, on the whole, possesses as much
independent authority as the President of the United
States.

Although the struggle of the American colonists I:be::

was based upon the claim that the parent govern- Colonies.

ment denied the inhabitants of the colonies the guar­
anteed rights of British citizens, the American colo-
nists, even under British dominion, were accorded
and actually enjoyed many rights, privileges, and
franchises, peculiar to themselves, not enjoyed by
Englishmen at home, or even of British origin; some
of which have not, to this day, been adopted in their
.entirety in England.

Source of .American Plan of Goverwmeftt tmtl Bights
of Oitizenship.

Many of the declarations of popular rights set ~ :7Iu­

forth in the American Declaration of Independence HollaDcL

were of rights which were not of English origin.
The American colonists had become familiar with
the rights of citizenship possessed in other countries,
both from the fact that Borne of them resided in Hol-
land for a time, before they came to America, and
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from the further fact that the New York colony was"
essentially Dutch in its original settlement and gov­
ernment. It is plain to see, by comparison with
other historic documents, that the Declaration of In­
dependence of 1776 was modeled, to a large extent,
not upon English precedents, but upon the written
constitution of the Netherlands Republic, called
" The Union of Utrecht," of 1579.

The manifesto issued by the rebels at the time of
Bacon's Rebellion in Virginia in 1676 contains much
from the Bame source. The Union of Utrecht and
Bacon's Rebellion antedated, one by one hundred
years and the other by three years, the Exclusion
Act ot 1679, by which James IT of England was
deposed, and which, by some writers, has been
referred to as the source from which the claims set
forth in the Declaration of Independence were
derived.

=~ca:.t Nor did the American ideas of a written con­
1:o~;nc. stitution and a supreme court emanate altogether
land-
instaDCCL from Englishmen. They were the results of the

cooperative labors of Puritans and Cavaliers, Dutch­
men, Hugnenots, and Scotch-Irishmen, assembled in
convention in America, working for a common end,
upon models derived from many countries with
whose governments they were familiar. For exam­
ple, the demand for the separation of Church and
State, which is a leading tenet of American govern­
ment, is not of British origin. Virginia was fore­
most in this contention. She abolished tithes and
forfeited glebe lands. The change was brought
about through the influence of Patrick Henry, a
Scotch dissenter; and of Thomas Jefferson, a man
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of Welsh origin, with views derived from a study Chapter

of Dutch precedents. IV.

SO, too, the abolition of privileged classes was
distinctly anti-English.

The American system of land tenures, the aholi- ~r:::

tion of entails and primogenitures, and our methods :'~&D'

of transfer of real estate, are all anti-English in ;;:::~
their origin. Entails and primogenitures were cher- ton.

ished institutions of England. Our system of trans­
ferring real estate by the registration of deeds came
from Holland, and has not, even to the present day,
been fully adopted in England. Our laws govern-
ing the transfer of personal property and our whole
system of'mercantile law are ~daptations of Conti-
nental and Roman methods, modified so as to make
them applicable to our modem conditions. We owe
nothing to England for our system of elections or
for our public prosecutors. The idea of a public
prosecutor or commonwealth's attorney came from
Holland.

Our system of charitable institutions, hospitals, bCha~ta1·tiea.OS!l _,
and prisons is not modeled upon English prece- :~ilOu.

dents. The charitable institutions, hospitals, and
prisons of the colonies antedated those in England.
The first of these established" in the American colo-
nies were copied from Dutch models, and the admir-
able system now existing in England is derived
largely from a study and adoption of those which
were first established in the Dutch colony of New
York and in the Quaker colony of Pennsylvania.

So, too, the American citizen derived his princi- Rtoel1igiti~u. .era GD.

pIes of religious toleration, not from England, but
from the Dutch. As late as 1663, when the repre-

-
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Chap. sentatives of the Crown in the English colonies were,
_IV_._ under orders from England, persecuting Quakers

and Anabaptists and demanding that they take the
oath of allegiance and conformity or suffer punish­
ment; when Puritans were driving Pilgrims from
Massachusetts into Rhode Island, and Virginians
placing the King's broad arrow on the houses of
dissenters in Maryland, the Dutch colony of New
York was receiving orders from Amsterdam pro­
claiming that the conscience of men ought to remain
free. The orders read: " Let every one remain
free as long as he is modest, moderate, his political
conduct irreproachable, and as long 88 he does not
offend others or oppose the government." 1 This
was twenty years before Penn came to America, and,
even after he came, the Scotch-Irish and Germans
were driven from Pennsylvania by Logan's oppress­
ive administration of the Quaker laws, and sought
asylum in the Shenandoah valley of Virginia.

The Pilgrims in Rhode Island proscribed Cath­
olics and deprived them of suffrage, on account of
their religion, from 1719 to 1783.

Mr. Madison is authority for the statement that
the example of Holland led to the constitutional pro­
vision forbidding Congress from making any enact­
ment "respecting an establishment of religion" or
abridging the freedom of the preS8.

Perhaps there is no other thing in which the
citizen of the United States takes greater pride than
in our system of public education. The privilege
of public-school education for his children is pos­
sessed by every citizen of the United States in the

I Broadhead', metorj of New York, 1770.
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State of which he is a citizen, no matter how humble Chapter

or ignorant he may be or how limited his own rights. IV.

This privilege, like the others named, is distinctly
not of English origin. At the time of the departure
of the original colonists from England for America,
no system of public education existed in Great
Britain. None ensts there to-day, comparable, in
thoroughness, with our own. Long residence in Hol-
land made some of the earliest American settlers
familiar with the benefits of public education and the
advantages of the free school system of the Dutch.
But a thorough system of free education was in­
stalled in the Dutch colony of New York fully twenty
years before any school system was adopted by the
New England colony. Sparseness of population in
the southern colonies rendered free schools almost
impracticable there. But they were established in
the populous Dutch communities and among the
Scotch-Irish of the Shenandoah valley in Virginia,
from the time of the earliest settlements there.

Notwithstanding the southern colonies were School
lands

backward, the greatest impetuB to public education Wo~~~est

in the Northwest Territory, after the colonies were Territory.

independent, came from the southern section; for
when Virginia ceded her rights in the Northwest
Territory to the Federal government, she demanded
through her representatives in Congress, Richard
Henry Lee and Paul Carrington, the condition in
the Ohio ordinances of 1787, requiring that alternate
sections of the public lands should be dedicated to
purposes of public education.1

2 cc The practice of setting apart section No. 16 of every town­
ship of public lands. for the maintenance of public schools, is trace­
.able to the ordinance of 1T8li, being the llrst enactment for the

7



98 CITIZBNSBIP

Chapter
IV.

Having now traced the ideas of the American
colonists concerning plans of government and rights
of citizenship to the sources whence they sprung,
let us next consider how far these rights have been
incorporated in the governments which they estab­
lished.8

Bights of Citizens of the States.

Let us first examine the rights of citizens 8S citi­
zens of the States; for these clearly antedate what­
ever rights they possess as citizens of the United
States, by a period equal to that which elapsed be­
tween the acknowledgment of the independence of the
thirteen independent colonies by Great Britain, and
the formation of the Union by the States themselves.

~u:;:~ No State in the Union has ever sought to embody
~:b~f in one written chart a full expression of all the rights,

privileges, and immunities of its citizens. Nor will

disposal by sale of the public lands in the western territory. The
appropriation of public lands for that object became a fundamental
principle by the ordinance of 1787, which settled terms of compact
between the people and States of the northwestern territory, aDd
the original States, unalterable except by consent. One of the arti­
cles aflimied that C religion, morality, and knowledge, being neces­
sary for good government and the happiness 01 mankind,' and
ordaiDed that C schools, and the means of education, should be for­
ever eDcouraged.' This principle was extended, llrst by CODgree­
sional enactment (1 Stat. at Large, 550, I 6), and afterward, in
1802,. by compact between the United States and Georgia, to the
southwestern tenitory. The earliest development of this article,
in practical legislation, Is to be found in the organization of the
State of Ohio, aDd the adjustment of its civil polity, according to
the ordinaDee, preparatory to its admission to the Union." Cooper
f'. Roberts, (1855) 18 How. (U. B.) 177.

• So persuasive of all our early acts were the examples of the
Dutch that even our national emblem ~ singularly like the ftag
of the United Netherlands.
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the attempt now be made. On this subject we shall Chapter
content ourselves with the language of Mr. Justice IV.

Washington, construing Section 2 of Article IV of
the Constitution of the United States, which pro-
vides : ' 'Citizens of each State shall be entitled to
all privileges and immunities of citizens in the sev-
eral States." He said:

"The inquiry is, What are the privileges and {yUl;~~I.
· ·t- f·tize · th I Stat , W ton'.llDInum les 0 C1 ns m e severa es e :~d-::·

feel no hesitation in confining these expressions to
those privileges and immunities which are in their
nature fundamental, which belong of right to the
citizens of all free governments, and which have at
all times been enjoyed by the citizens of the severa]
States which compose this Union, from the time of
their becoming free, independent, and sovereign.
What these fundamental principles are, it would
perhaps be more tedious than difficult to enumerate.
They may, however, be all comprehended under the
following general heads: protection by the govern­
ment; the enjoyment of life and liberty, with the
right to acquire and possess property of every kind,
and to pursue and obtain happiness and safety;
subject, nevertheless, to such restraints as the gov­
ernment may justly prescribe for the general good
of the whole." 4

Mr. Justice Miller, in the Slaughter-House
Cases,· said, with reference to this observation of
:Mr. Justice Washington:

'Corleld f'. Coryell. (1823) 4 Waeh. (U. 8.) 371. Bee .110
Ward t1. Mal'Jland, (1870) 11 Wall. (U. 8.) 430.

118 WalL (U. B.) 78.
a The Constitution does Dot debe the privileges and ImmUDItl.
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, 'The description, when taken to include others
not named, but which are of the same general
character, embraces nearly every civil right- for the
establishment and protection of which organized
government is instituted."

While it is undoubtedly true that the attempt to
enumerate these rights of citizenship would be more
tedious than difficult, and while it may be unneces­
sary to enumerate and classify them, especially as
the order of their enumeration varies in the different
States, it seems proper to advert to the earlier ex­
pressions in the first bill of rights framed by one
of the original States, to ascertain what our Revo­
lutionary forefathers conceived to be the most
important of the· rights for which they were
contending.

State Bills of Rights.

Life, lib­
erty, and
property.

~vl:iu The Bill of Rights of Virginia, drafted by George
of Riahtl. Mason, is perhaps the most famous of all these bUla

of rights, and may be taken as an example, as it
was made the model of many States afterwards
formed. It was unanimously adopted by the Vir­
ginia convention, June 12, 1776.8 It recites the
following 8S basic and foundational principles of
government, and declares that they pertain to the
good people of the commonwealth and their pos-
terity:

1. That all men are by nature equally free, in­
dependent, and have certain inherent rights,

of citizens. For that deflnition we must look elsewhere." Minor t'.

Happenett, (1874) 21 Wall. (U. S.) 170.
Revised Code of Virginia, 1819, Vol. I, page 31.
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of which, when they enter into a state of Chapt.

society, they cannot, by any compact, deprive IV.

or divest their posterity; namely, the enjoy-
ment of life and liberty, with the means of
acquiring and possessing property, and pur-
suing and obtaining happiness and safety.

2. That all power is vested in, and consequently ~:::

derived from, the people; that magistrates
are their trustees and servants, and at all
times amenable.

3. That government is, or ought to be, instituted ~:F';'

for the common benefit, protection, and se- ::::::
curity of the people, nation, or community; Jority.

of all the various forms and modes of gov­
ernment, that is best which is capable of
producing the greatest degree of happiness
and safety, and is most effectually secured
against the danger of maladministration;
and that, when any government shall be found
inadequate or contrary to these purposes, a
majority of the community hath an indubi-
table, unalienable, and indefeasible right to
reform, alter, or abolish it in such manner
as shall be judged most conducive to the
public weal.

4. That no man, or set of men, are entitled to Exeltusiveemou-

exclusive or separate emoluments or privi- :ri::e.:·
leges from the community, but in considera-
tion of public services; which not being
descendible, neither ought the offices of mag-
istrate, legislator, or judge to be hereditary.

5. That the legislative and executive powers
of the State should be separate and distinct

•
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from the judiciary; and, that the members of
the two :first may be restrained from oppres­
sion, by feeling and participating the bur­
thens of the people, they should, at fixed pe­
riods, be reduced to a private station, return
into the body from which they were origi­
nally taken, and the vacancies be supplied by
frequent, certain, and regular elections, in
which all or any part of the former members
to be again eligible, or ineligible, as the laws
shall direct.

6. That election of members to serve as repre­
sentatives of the people, in assembly, ought
to be free; and that all men having sufficient
evidence of permanent common interest with
and attachment to the community, have the
right of suffrage, and cannot be taxed or
deprived of their property for public uses,
without their own consent, or that of their
representatives so elected, nor bound by any
law to which they have not in like manner
assented for the public good.

7. That all power of suspending laws, or the
execution of laws, by any authority, without
consent of the representatives of the people,
is injurious to their rights, and ought not
to be exercised.

8. That, in all capital or criminal prosecutions,
a man hath a right to demand the cause and
nature of his 8CC11Sation, to be confronted
with the accusers and witnesses, to call for
evidence in his favor, and to a speedy trial
by an impartial jury of his vicinage, without
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whose unanjmous consent he cannot be found Chapter

guilty; nor can he be compelled to give evi- IV.

dence against himself; that no man be de­
prived of his liberty except by the law of the
land, or the judgment of his peers.

9. That excessive bail ought not to be required, ::N'~~
nor excessive fines imposed, nor oruel and iabmeDta.

unusual punishments inflicted.
10. That general warrants, whereby an officer or ~.:.

,messenger may be commanded to search sus- ...
pected places without evidence of a fact com­
mitted, or to seize any person or persons not
named, or whose offense is not particularly
described and supported by evidence, are
grievous and oppressive and ought not to be
granted.

11. That, in controversies respecting property, 1ury.....!~
aD C!TU

and in suits between man and man, the an- cuea.

cient trial by jury is preferable to any other,
and ought to be held sacred.

12. That the freedom of the press is one of the :rj:m
great bulwarks of liberty, and can never be preu.

restrained but by despotic governments.
13. That a well-regulated militia, composed of ~mil·

the body of the people, trained to arms, is power.

the proper, natural, and safe defense of a
free state; that standing armies, in time ot
peace, should be avoided, as dangerous to
liberty; and that in all cases the military
should be under strict subordination to, and
governed by, the civil power.

14. That the people have a right to uniform gov- UDlform
I'oyem·

ernment; and t.herefore, that no government meat.
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separate from, or independent of, the gov­
ernment of Virginia ought to be erected or
established within the limits thereof.

15. That no free government, or the blessings of
liberty, can be preserved to any people, but
by a firm adherence to justice, moderation,
temperance, frugality, and virtue, and by fre­
quent recurrence to fundamental prineiples.

16. That religion, or the duty which we owe to
our Creator, and the manner of discharging
it, can be directed only by reason and convic­
tion, not by force or violence; and therefore
all men are equally entitled to the free exer­
cise of religion, according to the dictates of
conscience, and that it is the mutual duty of
all to practice Christian forbearance, love and
charity, towards each other.

li.~4>=" This immortal declaration of the principles of
c:~:c1 popular sovereignty has been set forth at length be­
tiOD. cause it embodies in itself the substance of all similar

declarations in the other colonial conventions, and
was either incorporated into the Declaration of In­
dependence itself, which was adopted twenty-two
days later, or into the earliest amendments of the
Constitution of the United States. Of the first ten
amendments to the Constitution of the United
States, which may be considered as adopted contem­
poraneously with the Constitution itself, six merely
reaffirm the principles enunciated in George Mason's
bill of rights.

NatiOftaZ Declaration of Independence.
When we come to a study ot the Declaration of

Independence itself we find a reassertion of princi-
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pIes concerning the equality of men, their unalien- Chapter

able rights, that government is instituted to secure IV.'

those rights, that it derives its just powers from the Priaci.plea
CDune.-

consent of the governed, and the right of the people, :::et~-

when it becomes destructive of those ends, to alter laratioD.

or abolish it and institute a new government.
After declaring that long established govern­

ments should not be changed for light and transient
causes, it proceeds to arraign the British govern­
ment for a long train of abuses and usurpations.
We may gather, from the enumeration of those
abuses, the following claims made by the revolu­
tionists concerning the rights, privileges, and immu­
nities of citizens:

1. The right of representation in the legisla­
ture, a right inestimable to them.

2. The right to have representative bodies as­
sembled at usual and comfortable places con­
venient to the depository of their public
records.

3. The right to have frequent sessions of the
legislature.

4. The right to have a system of naturalization
laws.

5. The right to have an independent judiciary.
6. The right to oppose a multitude of offices.
7. The right to oppose standing armies in time

ot peace.
8. The right to have the civil power superior to

tile military power.
9. The right to resist quartering of armed

troops among them.
10. The right to trade with the outside world.
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11. The right to a voice in taxation.
12. The right to trial by a jury of the vicinage.
13. The right of local self-goTernmenl

The Federal COfIS,itU'iotI.

gu-:cn: We have already seen that during the period in
~~. A:d~er which the States cooperated under articles of confed-
des of
Coafed- eration, the rights, privileges, and immunities of
eratioa.

their citizens were derived exclusively from their
respective States, and that the power of the United
States did not extend to the control of the individual,
save in a few limited and specified cases; and that
as then constituted the United States did not at­
tempt to grant or guarantee to the individual citizen
any rights, privileges, or immunities, save to citi­
zens of one State in another State."

o~x:::.oa When, upon the adoption of the Federal Conati­
E~ lID· tution, Federal power operated directly upon individ­
tutioa. ual citizens of the United States, the number of Fed-

eral guarantees of their rights was extended also.
These guarantees were the necessary correlatives
of the specifio powers granted to the Federal gov­
ernment, and are the supreme law of the land on
the subjects to which they refer.

., '" The Confederation was a leagUe of friendship of the States
with each other, 80 declared in the articles and entered into 'for
their common defenBe, the security of their liberties, and their
mutual and general welfare, binding themselves to aui.Bt each other
against all force oil'ered to or attacks made upon them, or any of
them, on account of religion, sovereignty, trade, or any other pre­
tense whatever.' But its articles did not form a constitution or
ordinance of government, with power to enforce its provisions upon
each other, or even a compact having any coherence or binding force
other than that of a league of friendship, which ita members only
claimed them to constitute." Wharton t1. Wille, (1894) 153 U. B.
167.
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But it by no means follows from this that the Chapter

Federal government is supreme concerning all the IV.

rights, privileges, and immunities of the citizen. On ~C::~f

the contrary, while it is supreme in its sphere and :O~

possesses ample authority to enforce the powers ex­
pressly delegated to it by the Constitution, it is only
a go~ernment of delegated and limited powers, and
the States, in forming it, expressly retained and re-
served in themselves the absolute control, direction,
and sovereignty over their citizens concerning a vast
residuum of rights, privileges, and immunities
which, prior to the adoption of the Constitution, they
had regulated exclusively.· For instance, it has
never been contended that the Constitution, as orig-
inally framed, created in th~ Federal government
any power to establish any code of municipal law ap­
plicable to the States composing it, regulative of all
private rights between man and man in society, or
that Congress may usurp the powers of State legis-
latures concerning such legislation. The Supreme
Court of the United States has repeatedly taken oc-
casion to point out that no such power exists, either
under the original Constitution or· by virtue of any

." A reuonable interpretatioD of that Instrument [the Federal
Constitution] necessarily leads to the conclusion that the powers 80

granted are DeYer ael1181ve of similar powers existing in the States,
unle18 where the Conetitutfon has expressly, in terms, given an
excl118ive power to Congress, or the aerclse of a Hke power i8 p~
hibited to the States, or there 18 a direct repugnancy or incompati­
bility in the uerclse of It by the States. The example of the ftnt
cIa. Is to be found In the uc1usive legislation delegated to Congres8
over plaees purchased by the COD8ellt of the legislature of the State
in which the .me shall be, for forts, arsenals, dock-yards, etc.; of
the tJeCODd class, the prohlbltion of a State to coin money or emit
bill. of credit; of the third clau, &8 this court haye already held,
the power to establish aD uniform rule of naturalization, and the
delegatloD of admiralty aDd maritime juriadictioD. In all other
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Construc­
tion of
the consti­
tutional
amend­
ments.

of the amendments.s• As we sha1lsee later, a vast
amount of litigation which has arisen under the
constitutional amendments has been based upon
a confused notion that the XIII, XIV, and XV
Amendments in some way altered and extended the
general scope of Federal powers, even to the point
of effecting this fundamental change. But an un­
broken line of Federal decisions has denied that such
a change in the organic structure of the Federal
government was either contemplated or effected by
the amendments, and points out that the legislation
which Congress is authorized to enact under the
amendments is not general legislation upon the
rights of citizens, but only certain corrective legis­
lation, if such be necessary, to counteract State leg­
islation prohibited by the amendments upon special
subjects named in the amendments.

When we come to examine the multitudinous de­
cisions of the Supreme Court on questions which
have arisen under the amendments it will be seen
cases Dot falliDg within the classes already mentioned, it seeJII8

unquestionable that the States retain CODcurrent authority with
Congress, not only upon the letter and spirit of the Eleventh Amend­
ment of the ConstitutioD, but upon the lOundest principles of gen­
eral reasoning. There is this reserve, however, that in cases of
concurrent autborityl where the laws of the States and of the Union
are in direct and manifest collision on the same subject, thOle of
the Union, being c the supreme law of the land,' are of paramount
authority, aDd the State law8, 80 far, and so far only, &8 BUch

incompat.ibility exists, must necessarily yield." Houston t1. Moore,
(1820) 5 Wheat. (U. S.) 49. Bee also M'Culloch f'. M:aryland,
(1819) 4 Wheat. (U. S.) 405; Cohen ". Virginia, (1821) 6 Wheat.
(U. S.) 414; Ableman t7. Booth, (1858) 21 How. (U. 8.) 616;
Legal Tender Cases, (1870) 12 Wall. (U. B.) 545; Tarble'a C'AuIe,
(1871) 13 Wall. (U. 8.) 406; Be p. Siebold, (1879) 100 U. 8. 398;
Chinese Exclusion Case, (1889) 130 U. 8. 604; 1. ,.. Quarls,
(1895) 158 U. B. 536.

s- Civil Rights Cues, (1883) 109 U. S. 3.
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that the cases have for the most part not originated Chapter

in any alleged act of the Federal government in- _I_V_._

vading the sphere of State action, but upon the
oo~m~m~~ci~~~bS~s~tF~

eral powers, as enlarged by the amendments, are
much more far-reaching and restrictive upon State
powers than the Federal courts themselves have
been willing to admit. The decisions rendered by
the Supreme Court have in an overwhelming ma-
jority of cases been against the broad effect of the
constitutional amendments as authorizing extended
Federal powers, or a8 restricting State powers, con-
tended for by the citizens; and they declare unani-
mously the continuing power of the States, notwith­
standing the amendments, to regulate exclusively the
rights, privileges, and immunities of citizens upon
the matters in issue, subject only to the particular
limitations named in the amendments.'

• ., A State baa the same UDdeniable and unlimited jurisdiction
oyer all persoDB and things, within ita territorial limits, &8 any
foreign nation, where that jurisdiction is not surrendered or re­
atrained by the Constitution of the United States. By virtue of
this, it is not only the right, but the bounden and solemn duty
of • State, to advance the safety, happiness, and prosperity of ita
people, and to provide for its general welfare, by any and every
act of legislation which it may deem to be conducive to these eBds,
wbere tbe power over the particular 8ubject, or the manner of its
exerciee, is not 811rI1!Ildered or restrained in the manner just stated.
All those powers which relate to merely municipal legislation, or
what may, perhaps, more properly be called' internal police,' are not
thus surrendered or restrained; and consequently, in relation to
tbese, the authority of a State is eomplete, unqualified, and ex­
elusiye." New York f'. MUn, (1837) 11 Pet. (U.8.) 139.

"Both the States and tbe United 8tates existed before the Con­
stitution. The people, through tbat instrument, established a more
perfect union by substituting a national government, acting, with
ample power, directly upon the citizens, illltead of the confederate
,overnment, which acted, with powers greatly restricted, oD11 upon
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Seeing now that the rights, privileges, and im­
munities of the citizens are dependent, for acknowl:
edgment and protection, upon dual governments,
just as the allegiance of the citizen is due to dual
governments, let us next consider the safegaards
and protections of those rights offered to the citi­
zen by the Federal and State governments. And, as
the Federal government, although limited in its
sphere, is supreme, and as all other rights, not de­
rived from or guaranteed by it, depend for their
recognition and protection upon the States, the or­
derly method of consideration would seem to be, to
inquire first what rights of the citizen the Federal
government grants or undertakes to protect, and
what it has neither granted nor undertaken to guar­
antee. For all rights not 80 granted or guaranteed
by the Federal government are dependent for their
existence and their continuance upon the State of
which the individual is a citizen.1

the states. But in many articles of the Collltitution the Dece&8&ry
existence of the States, and, within their proper spheres, the inde­
pendent authority of the States, is distinctly recogniJ;ed. To them
Dearly the whole charge of interior regulation is committed or left;
to them and to the people all powers not expressly delegated to the
national government are reserved. The general condition was well
stated by Mr. Madison in '1'1wl FedertJlillf, thus: 'The Federal aDd
State governments are in fact but different agents and trustees of
the people, constituted with different powers and designated for
different purposes.''' Lane County f'. Oregon, (1888) 7 Wall. (U.
B.) 76.

1 Under the very peculiar coDBtitution of this pvernment, al­
though the citizens owe supreme allegiance to the Federal lOvern­
ment, they owe also a qualUled allegiance to the State in which
they are domiciled. Their pel"8OD8 and property are subject to ita
laWL The Brig Amy Warwick, (1882) 2 Black (U. B.) 873.
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Cal8ifi·
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Elilibilit7
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repre­
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in COD­
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Bights, Privileges, a"tlImmuflities OrQM,tetl or G1J,ar·
anteetl to the Oitizefl by the U"ited States. ---

These may be classified as follows:
1. Rights granted or guaranteed by the Consti·

tution of the United States as originally framed, or
by the first twelve amendments thereto.

2. Bights granted or guaranteed by the XIII,
XIV, and XV Amendments.

First, then, the rights, privileges, or immunities
granted or guaranteed to the citizen by the Consti­
tution of the United States as originally framed, or
by the first twelve amendments thereto, are, in the
order of their enumeration, or by necessary impli­
cation, as follows:

1. A right. That citizens of the States com­
posing the Union, having the qualifications requisite
for electors of the most numerous branch of the
State legislature, shall possess the right and privi-
lege of electors for members of the House of Rep­
resentatives of the United States chosen every
second year by the people of the United States.
(Art. I, Sec. 2, 01. 1.)2

2. A privilege. That such citizens shall be eli­
gible to membership of the House of Representatives,
if they possess certain qualifications of age, length

IE. p. Yarbrough, (1884) 110 U. S. 651; ,,,, re Green, (1890)
134 U. 8. 377; McPherson t1. Blacker, (1892) 14:6 U. S. 1 j Wiley
t7. Sinkler, (1900) 179 U. S. 68; Swa1rord f'. Templeton, (1902) 186
U. 8.487.

"The right to vote for members of the Congress of the United
State. is Dot derived merely from .the constitution and lawl of the
State in which they are ChOleD, but baa its foundation in the CoD­
stitution of the United States!' WUey f'. Sinkler, (1900) 179 u.
8. 68. GDlWDfMwI B. p. Yarbrough, (1884) 110 U. 8. 811.
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seutauoa
and Iaz·
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of citizenship, and are inhabitants of the State from
which they are chosen. (Art. I, Sec. 2, 01. 2.)

3. A right. That representatives and direct
taxes shall be apportioned, among the several States,
according to their respective numbers, which shall
be determined by adding to the whole number of
free persons, including those bound to service for
a term of years, and excluding Indians not taxed,
three-fifths of all other persons. This clause is,
however, amended, in respect to apportionment of
representation, by the XIV Amendment, Sec. 2.8

4. A right. To have an enumeration or census,
every ten years, according to law, to determine the
basis of representation, but with a proviso that rep­
resentatives shall not exceed one for every 30,000,

IDred Scott f'. Sandford, (1856) 19 How. (U. 8.) 393; Veazie
Bank f'. Fenno, (1869) 8 Wall. (U. B.) 633; 8choley f'. Rew, (1874:)
'23 Wall. (U. B.) 331; De Treville f'. 8malls, (1878) 98 U. B. 617;
Gibbona 1'. District of Columbia, (1886) 118 U. B. 404; Pollock 1'.

Farmen' L. &\ T. Co., (1895) 157 U. 8. 429 j Pollock 1'. Farmers'
L. &\ T. Co., 158 U. B. 801; Thomas 1'. U. 8., (1904) 192 U. 8. 363.
Bee infra, note 9, p. 114.

"The men who framed and adopted that instrument [the Con­
stitution] had just emerged from the struggle for independence,
whose rallying cry had been that 'taxation and repreB8lltation go
together! • • . The States were about, for all national purposee
embraced in the Constitution, to become one, united under the same
sovereign authority, and governed by the same lawa. But as they
still retained their jurisdiction over all persoDS and things withiD
their territorial limits, except where surrendered to the general
government or restrained by the Constitution, they were careful to
see to it that tu:ation and represen~tion should go together, 80

that the sovereignty reserved should not be impaired, and that when
Congress, and especially the House of Representatives, when it was
8pecUIcally provided that all revenue bUls must originate, voted &

tax upon property, it should be with the coDSCiousneBtl, aDd under
the responsibility, that in 80 doing the tax 80 'VOted would propor­
tionately fall upon the immediate constituents of those who imposed
ito" Pollock ". Farmers' L & T. Co., (1895) 167 U. 8. 429.
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but that each State shall have at least one represent- Chapter

ative. (Art. I, Sec. 2, CL 3, Par. 2.)4 IV.

5. A privilege. That citizens possessing de- ~Jai':~t7

fined qualifications of age, length of residence, and .ton.

habitation, shall be eligible as United States sena-
tors. (Art. I, Sec. 3, CL 3.)

6. An immunity. Against the trial of impeach- :.::.u­
menta by any other body than the Senate, or con­
viction without a concurrence of two-thirds of the
members present; and against any judgment in
8uch case extending further than to removal from
office and disqualification to hold and enjoy any
office of honor, trust, or profit under the United
States. (Art. I, Sec. 3, Ol. 6.)·

7. An immunity. From arrest, except for ~r:::­

treason, felony~ or breach of the peace, while attend- ~.:..
ing Congress as a member or going to or returning
from the same; and from being questioned for any
speech or debate in either House. (Art. I, Sec. 6,
Cl. 1.)'

8. A right. That all bills for raising revenue ~a111e

shall originate in the House of Representatives.
(Art. I, Sec. 7, 01. 1.)7

• "The direct and declared object of this CSDlUI ii, to fumllh &

IltaDdard bT which' representatives, and direct tues, may be appor­
tioned amoDg the several States which may be included within this
Union.'" Loughborough f'. Blake, (1820) 5 Wheat. (U. B.) 317.

I "The House of Representatives has the 801e right to impeach
ofBeera of the government, and the Senate to try them." Kilbourn
CJ. Thomp8Oll, (1880) 103 U. 8. 190.

IADderson f'. Dunn, (1821) 8 Wheat. (U. 8.) 2M; Coxe ~.

K'Clenacbau, (1798) 3 Dall. (U. 8.) 478; Kilbourn f'. Thompeoa,
(1880) 103 U. S. 188.

I FIeld f'. Clark, (1892) 143 U. B. 649; Twin Cit, Bank t7. Nebe­
ker, (1897) 10'1 U 8. 198•

.. The eonstructlon 01 thiI limitation Is pr~ica1l1 well settled
8
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.9. A right. To have the executive sanction of
alllawB before they become effective, unless they be
passed over the President's veto. (Art. I, Sec. 7,
CL 2.)8

10. A right. That all duties, imposts, and ex­
cises imposed by Congress shall be uniform through­
out the United States. (Art. I, Sec. 8, Cl. 1.)'

by the UDlform action of Congress. According to that COILItruetion~

it 'haa been conflned to bills to levy tues in the strict BeD88 of the
words, and haa not been understood to extend to bills for otller pur­
poee8 which incidentally create revenue!" U. 8. CJ. Norton, (1876)
1 U. B. 589; Twin City Bank f'. Nebeker, (1897) 187 U. B. 102•

• Field f'. Clark, (1892) 143 U. B. 849; U. 8. f'. Ballin, (1892)
144 U. B. 1; Twin City Bank f'. Nebeker, (1897) 187 U. S. 196;
La Abra Silver Min. Co. f'. U. B., (1899) 175 U. 8. 423; Wilkes
CoUDt, f'. Coler, (1901) 180 U. B. 506; Fourteen Diamond RiDp ".
U. 8., (1901) 183 U. 8. 178.

"The purpose of the Constitution is to secure to the people of
this country the best legislation by the simplest meaDS. Ita framen
being mindful of the errors and ovenights which are bred in the
heat and strife and divided responsibility of legislative usembliee~

and which they had repeatedly beheld in State legislatures, deter­
mined to secure to the people the benefits of revision, and to unite
with the power of revisioD the check of undivided responsibUity, a:ad
to place the power in the handa of the person in whom the nation
reposed, for the time being, the most confldence." U. s. 1'. Weil,
(1894) 29 Ct. Cl. 540.

.. Hylton f'. U. B., (1798) 3 nell. (U. B.) 171; )I'Cu11oeh ".
Maryland, (1819) 4 Wheat. (U. S.) 318; Loughborough 1'. Blake,
(1820) IS Wheat. (U. B.) 317; Osborn f'. U. B. Bank, (1824:) 9
Wheat. (U. B.) 738; Weston 1'. Charleston, (1829) 2 Pet. (U. 8.)
449; Dobbins 1'. Erie County, (1842) 16 Pet. (U. B.) 435; Thurlow
1'. Musachuaetts, (1847) 5 How. (U. B.) 504; Cooley f'. Board of
Wardens, (1851) 12 How. CU. B.) 299; McGuire f'. Massachusetts,
(1885) 3 Wall. (U. B.) 387; VaD Allen ". Assesson, (1885) 3
Wall. (U. B.) 573; Bradley f'. People, (1888) 4 Wall. (U. B.) 459j
License Tu Cases, (1868) 5 Wall. (U. B.) 462; Pervear 1'. Massa­
chusetts, (1888) 5 Wall. (U. S.) 476; Woodru1r f'. Parham, (1888)
8 Wall. (U. B.) 123; Hinson f'. Lott, (1888) 8 Wall. (U. 8.) 148;
Veazie Bank 1'. Fenno, (1869) 8 Wall. (U. 8.) 533; Collector ••
Day, (1870) 11 Wall. (U. B.) 113; U. S. f'. Binger, (1872) 15 Wall.
(U. B.) 111; 8tate Tax OD Foreign-held Bonds, (1872) 15
Wall. (U. 8.) 300; U. 8. 1'. Baltimore, etc., R. Co., (1872) 17 Wall
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11. An immunity. From any laws passed by Chap-

any State, or other authority than Congress, regulat- IV.

ing commerce with foreign nations and among the ~:-~

several States, and with the Indian tribes. (Art. I, :1e=
Sec. 8, 01. 3.)1 .....

(u. 8.) 322; UDlOD Pac. R. Co. ~. Peniston, (1873) 18 Wall. (U.
s.) I; 8eholey f'. Rew, (1874) 23 Wall. (U. B.) 331; Merchuu'
Nat. BaDk fl. U. 8., (1879) 101 U. B. 1; 8pringer f'. U. 8., (1881)
102 U. 8. 688; Lepl Tender Cue, (1884) 110 U. 8. 421; Head
Money CaaeB, (1884) 112 U. B. 180; Van Brocklln f'. Tennessee,
(1888) 117 U. 8. 111; Field t1. Clark, (1892) 143 U. 8. 649, New
York, etc., R. Co. f'. P811D8ylvanla, (1894) 163 U. 8. 828; Pollock ".
Farmen' L. -' T. Co., (1896) 117 U. 8. 429; U. 8. ~. Realty Co.,
(1898) 183 U. S. 427; In re Kolloclt, (1897) 186 U. 8. 628; Nicol
fl. Ames, (1899) 173 U. 8. 109; Knowlton f'. Moore, (1900) 178
U. 8. 41; De LIma f'. Bidwell, (1901) 182 U. B. 1; DooleY f'. U. B.,
(1801) 182 U. 8. 222; Fourteen Diamond Rings ". U. 8., (1901)
183 U. 8. 178; Febenheld f'. U. 8., (1902) 188 U. 8. 128; Thomu
f'. U. B., (1904) 192 U. S. 383. Bee _,m, Dote 3, p. 112.

1 Olbbou f'. ORden, (1824) 9 Wheat. (U. B.) 1 j Brown f'. Mary­
land, (1827) 12 Wheat. (U. B.) 419; Willson f'. Black Bird Creek
)(arah Co., (1829) 2 Pet. (U. 8.) 245; Worcester f'. Georgia,
(1832) 8 Pet. (U. 8.) 515; New York f'. Miln, (1837) 11 Pet. (U.
B.) 102; U. 8. f'. Coombe, (1838) 12 Pet. (U. B.) 72; Holmes f'. Jen­
Di801l, (1840) 14 Pet. (U. B.) 540; Thurlow f'. Ma-.chusetts, (1847)
6 How. (U.8.) 504; Bmith f'. Turner, (1849) 7 How. (U. B.) 283;
Nathan ~. Louisiana, (1860) 8 How. (U. B.) 73; Mager ". Grima,
(1850) 8 How. (U. 8.) 490; U. S. ". Marigold, (1850) 9 How. (U.
S.) 680; Cooley f'. Board of Wardens, (1851) 12 How. (U. B.) 299;
The Propeller Geneeee Chief fT. Fitzhugh, (1861) 12 How. (U. 8.)
443; PenD8Ylvanla f'. Wheeling, etc., Bridge Co., (1861) 13 How. (U.
B.) 618; Veazie f'. Moor, (1852) 14 How. (U. 8.) 668; Smith ~.

Jfaryland, (1855) 18 How. (U. 8.) 71; Pennsylvania f'. Wheeling,
etc., Bridge Co., (1856) 18 How.' (U. 8.) 421; BinDot f'. Davenport,
(1859) 22 How. (U. 8.) 227; Foster f'. Davenport, (1859) 22 How.
(U. B.) 244; Conway f'. Taylor, (1881) 1 Black (U. 8.) 803; U. B.
f'. Honiday, (1885) 3 Wall. (U. B.) 407; Gilman f'. Philadelphia,
(1881) 3 Wall. (U. B.) 713; The Passaic Bridges, 3 WalL (U. B.)
782; Southern 8teamship Co. 1'. Port Wardens, (1887) 8 Wall.
(U. B.) 31; Crandall f'. Nevada, (1887) 8 Wall. (U. 8.) 35;
White's Bank f'. Bmith, (1888) 7 Wall. (U. B.) 848; Waring f'.

Mobile, (1888) 8 Wall. (U. 8.) 110; Paull'. Virginia, (1888) 8
Wall. (V. B.) 188,; ThoJD80n f'. Pacific R. Co., (1869) 9 WalL (U.
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Chapter 8.) 178; DoWDham fl. Alaaadria, (1888) 10 Wall (V. 8.) 173;
IV. CliDtoD Bridp, (1870) 10 Wall (U. 8.) 4Nj The Dude! Ball,

(1870) 10 Wall. (V. B.) 667; Uverpool IDa. Co. ". M·.·.eh1l8etta.
(1870) 10 Wall. (U.8.) 688; The Montello, (1870) 11 Wall (U.
8.) 411; B. p. KcNiel, (1871) 13 Wall. (U. 8.) 231; 8tate IPreiaht
Tax Cue, (1872) 16 Wall (U. B.) 232; State Tax on Railwa,
Groea Receipts, (1872) 16 Wall. (V. 8.) 284; OaborDe fl. Mobile,
(1872) 18 Wall. (V. 8.) 479; ChiClllO. etc., R. Co. t1. Fuller, (1873)
17 Wall (U. S.) 680; Bartemeyer fl. Iowa, (1873) 18 Wall (V. 8.)
129; Delaware Raim.d Tax, (1873) 18 Wall. (U. 8.) 201; Peete
". Morgan, (1873) 19 Wall. (V. 8.) 681; Dubuque, ete., R. Co. fl.

RichmODd, (1873) 19 Wall (U. 8.) 184; Baltimore, etc., R. Co•••
Maryland, (1874) 21 Wall. (U. 8.) 468; The LottaW&DD&, (1874)
21 Wall. (U. S.) 168; Welton t1. KiaBouri, (1876) 91 U. 8. 276;
Henderson f'. New York, (1876) 92 U. B. 259; Chy Lung fl. Free­
maD, (1876) 92 V. 8. 276; Bouth Carolina ". Georgia, (1876)
83 U. 8. 4; Sherlock f'. Alling, (1878) 93 U. 8. 99; U. S. 1'. 43
Gallons Whisky, (1876) 93 U. S. 188; Foeter t1. New Orleans,
(1878) N U. B. 246; KcCready fl. Virginia, (1876) 94 U. 8.•1;
Hannibal, etc., R. Co. fl. Husen, (1877) 96 U. 8. 486 j P01lDd ".
Turck, (1877) 95 U. S. 469; Hall t1. De Cuir, (1877) 95 U. S. "6;
PeD88cola Tel. Co. t1. Western UDion Tel. Co., (1877) 88 U. 8. 1;
Boston Beer Co. t1. Jrlau.chusett8, (1877) 97 U. B. 21; Cook fl.

Pennsylvania, (1878) 97 U. 8. 688; Wheeling, etc., TraDap. Co. fl.

Wheeling, (1878) 99 U. B. 273; Northwestern Union Paeket Co.
". St. Louis, (1879) 100 V. 8. 423; Guy fl. Baltimore, (1879)
100 U. 8. 434; Kirtland f'. Hotehkiu, (1879) 100 U. S. 491;
Howe :Mach. Co. t1. Gage, (1879) 100 U. S. 678; Trade-mark
Cues, (1879) 100 U. 8. 82; WillOD 1'. McNamee, (1881) 102
U. 8. 672; Tiernan f'. Rinker, (1880) 102 U. 8. 123; Lord 1'. Good­
aU, etc., Steamship Co., (1881) 102 U. 8. 641; Mobile County fl.

Kimball, (1881) 102 U. S. 891; Western Union Tel. Co. t1. Teua.
(1881) 105 U. B.480; Newport, etc., Bridp Co. t7. U. 8., (1881)
106 U. 8. 470; Wiggin8 Ferry Co. t1. East 8t. Louis, (1882) 107
U. B. 366; Tumer t1. :Maryland, (1882) 107 U. S. 38; Eseamaba,
etc., Tran8p. Co. ". Chicago, (1882) 107 U. B. 878; Miller f'. New
York, (1883) 109 U. 8. 386; Koran t1. New Orleans, (1884) 112
U. 8. 89; Foster t1. KaD8&8, (1884) 112 U. S. 201; Head KODey
CaleS, (1884) 112 U. S. 580; Cardwell ". American Bridge Co.,
(1885) 113 U. 8. 205; Cooper Mfg. Co. t1. Ferguson, (1886) 113
U. B. 727; Gloucester Ferry Co. fl. PeDDBYlvani&, (188S) 114 U. 8.
196; Brown f'. Houston, (1885) 114 U. S. 822; Railroad C0mmis­
sion Cues, (1886) 118 U. 8. 307, 347, 352; Walling t1. KiehigaD,
(1886) 118 U. S. 4:4:8; Coe t1. Errol, (1886) 118 U. B. 617; Pickard

f.'. Pullman Southern Car Co., (1888) 117 U. B. 34; TeDDe&See ".
Pullman Southern Car Co., (1888) 117 U. 8. 11; Morgan'. Bteam-
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lhip Co. f'. LouialaDa Board of Health, (1888) 118 U. B. 461; Chapter
Wahaah, etc., R. Co. fl. Dlinois, (1888) 118 U. 8. 667; U. S. fl. IV.
Kapma, (1886) 118 U. 8. 371; Philadelphia Fire Auoc4O fl. New
York, (1888) 119 U. B. 110; Jolmaon 1'. Chicago, etc., Elevator
Co., (1888) 119 U. 8. 388; RobbiDa 1'. Shelby County Taing Diat.,
(1887) 120 U. 8. 489; ("A)rson ". Karyland, (1887) 120 U. 8. 602;
Fargo fl. Jrfichipn, (1887) 121 U. 8. 230j Philadelphia, etc.,
Steamship Co., 1'. PeDDSylvania, (1887) 122 U. B. 328; Westem
UDiOD Tel. Co. f'. Pendleton, (1887) 122 U. 8. 347; Sanda 1'. :Man­
i8tee River Imp. Co., (1887) 123 U. 8. 288; Smith ". Alabama,
(1888) 124 U. S. 481; Wlllamette Iron Bridge Co. f'. Hatch, (1888)
126 U. S. 1; Pembina Consol. 8ilver Kin., etc., Co. fl. Pennsylvania,
(1888) 126 U. B. 181; Bowman f'. Chicago, etc., R. Co. (1888) 126
U. 8. 485; Western Union TeL Co. fl. Atty.-Gen., (1888) 121 U. 8.
AO; Califonda ". Central Pac. R. Co., (1888) 127 U. 8. 1; Ratter­
ID&D ". Westenl Union Tel. Co., (1888) 127 U. B. 411 j Leloup fl.

Mobile, (1888) 127 U. S. 840; Kldd fl. Peanon, (1888) 128 U. 8.
1; Asher fl. TeD., (1888) 128 U. S. 129; Nashville, etc., R. Co. fl.

Alabama, (1888) 128 U. S. 98; Stoutenburgh f'. Hennick, (1889)
121 U. S. 141; Kimmlah fl. Ball, (1889) 129 U. 8. 217; We&tem
Ullion Tel. Co. fl. Alabama State Board of .AueumeDt, (1889) 132
U. 8. 472; Fritta ". Palmer, (1889) 132 U. 8. 282; Loui8ville, etc.,
a Co. fl. :Mi.i••ppl, (1890) 133 U. 8. 587; LeiBy f'. Hardin, (1890)
131 U. 8. 100; Cherokee Nation fl. Southern ltaDau R. Co., (1890)
131 U. 8. 841; McCall fl. California, (1890) 138 U. 8. 104; Nor­
folk, ete., R. Co. f'. PeDD811yania, (1880) 138 U. 8. 114; Minnesota
tJ. Barber, (1890) 138 U. 8. 318; Taaa, etc., R. Co. ". Southern
Pac. Co., (1890) 137 U. 8. 48; Brimmer ". Rebman, (1891) 138
U. 8. 78; Maneheater f,. Jla88achUlletts, (1891 ) 139 U. S. 240 ;
,. "' Rahrer, (1891) 140 U. 8. 546; Pullmant

• Palace Car Co. t7.

P8IlD9lvaDia, (1881) 141 U. B. 18; KeI.8chuBette f'. Westenl
UDioD Tel. Co., (1891) 141 U. B. 40; Crutcher fl. Kentucky, (1891)
141 U. 8. 47; Voight ". Wright, (1891) 141 U. 8. 62; HeDdenoD
Bridp Co. ". Hendenon, (1891 ) 141 U. 8. 679; 1ft"' Garnett,
(1891) 141 U. B. 1; Kaine ". Grand Trunk R. Co., (1891) 142
U. 8. 217; Nlahimura Eldu fl. U. S., (1892) 142 U. 8. 8lil; Pacifio
Expreae Co. f'. Seibert, (1892) 142 U. S. 339; Horn Silver MiD. Co.
fl. New York, (1892) 143 U. 8. 305; Field f'. Clark, (1892) 143
U. 8. 849; O'Neil f'. Vermont, (1892) 144 U. S. 323 j Ficklen ".
She1br County Taxing Dist., (1892) 145 U. S. 1; Lehigh Valley
R. Co. fl. PeDD81lvania, (1892) 14li U. B. 192; Harman 1'. Chicago,
(1893) 147 U. 8. 396; Monongahela Nav. Co. fl. U. 8., (1893) 148
U. S. 312; BreDD&Il fl. Titusville, (1894) 1li3 U. 8. 289 j BI'888 f'.

North Dakota, (1894) 113 U. S. 391; Ashley f'. Ryan, (1894: ) 153
U. 8. 438; Luxton f'. North River Bridge Co., (1894) 153 U. 8. 525;
Poetal Tel.-Cable Co. fl. Charleston, (1894) 163 U. B. 892; Coy·

rr
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Cbpter iDgton, etc.. BricJae Co• .,. KeDtucky, (1814) 1M U. S. 2M; Inter-
IV. state Commerce Commiuion IJ. Brim8oD, (18M) IN U. S. "7;

Plumier .,. M·.·.ehuaett8, (1814) 166 U. S. 481; Teua, etc., IL
Co. t1. Interstate 'I'r&D8p. Co., (1896) 111 U. 8. 686; Hooper 11.

Califonia, (1895) 165 U. 8. 6i8; Postal Tel.-Cable Co. e. Adama,
(1896) 161 U. S. 688; U. S. f'. E. C. Knight Co., (1896) 168 U.8.
1; Emert t1. Kia8ouri, (1891) 168 U. 8. 298; Plttaburg. etc., Coal
Co. f'. Bates, (1896) 168 U. 8. 677; Pittaburg, etc.. Coal Co. «1.

LouiaiaDa, (1896) 168 U. 8. 680; GnU, etc., R. Co. fl. He8q~

(1895) 158 U. 8. 98; New York, etc.. R. Co. ". PeluLl71vaDia, (1895)
118 U. B. 431; In re Debe, (1896) 168 U. S. 684; Greer f'. Con­
necticut, (1898) 181 U. 8. 619; WeBtem Union Tel. Co. e. James,
(1898) 182 U. 8. 660; Western Union Tel. Co. t7. Taggart, (1898)
183 U. 8. 1; Illinois Cent. R. Co. t7. Illinois, (1898) 163 U. S. lUi
HeDnington t1. Georgia, (1898) 183 U. S. 299; Osborne f'. Florida,
(1897) 164 U. S. 850; Scott t1. Donald, (1897) 186 U. 8. 68;

Adams Exprea Co. t1. Ohio 8tate Auditor, (1897) 186 U. 8. IN;
Lake Shore, etc., R. Co. ". Ohio, (1897) 186 U. 8. 386; New York,
etc., R. Co. t1. New York, (1897) 185 U. B. 828; GladJlOn t7. Kbme­
sota, (1897) 168 U. S. 427; Hendenon Brldp Co. e. Kentucky,
(1897) 168 U. B. 150; St. Anthony Falla Water Power Co• .,.
at. Paul Water Com'rs, (1897) 168 U. S. 349; Chicap, etc., R­
Co. ". Solan, (1898) 189 U. 8. 133; Missouri, etc., R. Co. t7. Baber,
(1898) 189 U. S. 613; Richmond, etc., R. Co. t1. R. A. Pattenon
Tobaceo Co., (1898) 189 U. 8. 311; Rhodes f'. Iowa, (1898) 170
U. B. 412; Vance ". W. A. Vandercook Co., (1898) 170 U. S.438;
8chollenberger f'. Pennsylvania, (1898) 171 U. B. 1; ColliDa fl.,

New Hampshire, (1898) 171 U. S. 30; Patapsco Guano Co. t1. North
Carolina Board of Agriculture, (1898) 171 U. 8. 346; New York
f'. Roberts, (1898) 171 U. S. 858; Hopkins fl. U. 8., (1898) 171
U. S. 578; Anderson t7. U. B., (1898) 171 U. 8. 804; Green Bay,
etc., Canal Co. f'. Patten Paper Co., (1898) 172 U. S. 68; Lake
Shore, etc., R. Co. t1. Ohio, (1899) 173 U. S. 285; HeDderson Bridp
Co. ". Hendenon, (1899) 173 U. S. 692; :Mi880uri, etc., R. Co. ".
McCann, (1899) 174 U. S. 580; Addyston Pipe, etc., Co. t1. U. S.,
(1899) 175 U. S. 211; Louisiana ". Texas, (1900) 176 U. B. 1;
U. S. t1. Bellingham Bay Boom Co., (1900) 176 U. S. 211; Lind­
8&y, etc., Co. t1. Mullen, (1900) 178 U. 8. 128; Waters-Pierce Oil
Co. t1. Texas, (1900) 177 U. S. 28 ; New York L. IDS. Co. ".
Cravens, (1900) 178 U. B. 389; Scranton f'. Wheeler, (1900) 179
U. 8. 14:1; Williams f'. Fears, (1900) 179 U. S. 270; Wisconsin,
etc., R. Co. f'. Jacobson, (1900) 179 U. 8. 287; Chesapeake, etc.,
R. Co. t'. Kentucky, (1900) 179 U. S. 388; Reymann BrewiDg Co.
f'. Brister, (1900) 179 U. S. 445; W. W. Cargill Co. t1. :Minnesota,
(1901) 180 U. S. 452; RasmU88eD t1. Idaho, (1901) 181 U. S. 198;
Smith t1. St. Louis, etc., R. Co., (1901 ) 181 U. S. 248; Capital
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12. A righl To uniform Federal laws of nat- Chapter

uralization and bankruptcy throughout the United IV.

States. (Art. 1, Sec. 8, 01. 4.)1 I::~':::.
and bank·
1'UPtcJ'.City Dairy Co. ~. Ohio, (1902) 183 U. 8. 238; Loulsrille, etc.,

R. Co. ". Kentucky, (1902) 183 U. 8. 103; Nutting ". Ma•••ebu­
sette, (1902) 183 U. 8. 663; MeChoM ". Louisville, etc., R. Co.,
(1902) 183 U. 8. 483; Louisville, etc., R. Co. ". Eubank, (1902 J.
184 U. 8. 27; Stockard ". Morgan, (1902) 181 U. 8. 27; MiDll8­
apolis, etc., R. Co. ". :Minnesota, (1902) 188 U. S. 257 j Redd 1'.

Colorado, (1902) 187 U. 8. 137; Western Union Tel. Co. fl. New
Hope, (1903) 187 U. S. 419; Diamond Glue ("A). ". U. 8. Glue Co.,
(1903) 187 U. B. 811; Louisville, etc., Ferry Co. fl. Kentucky,
(1903) 188 U. S. 385; U. S. f'. Lynah, (1903) 188 U. B. 445;
CummiDgB t.'. Chicago, (1903) 188 U. B. 410; The Roanoke, (1903)
189 U. 8. 186; Montgomery t.'. Portland, (1903) 190 U. S. 89;
Patterson t1. Bark Eudora, (1903) 190 U. B. 189; Allen ". Pull­
man'. Palaee Car Co., (1903) 191 U. 8. 171; New York t.'. Knight,
(1904) 192 U. S. 21; Postal Tel.-Cable Co. ". Taylor, (1904) 192
U. B. 64; Crouman t.'. Lurman, (1904) 192 U. B. 189; 8t. Clair
County f'. Interstate Sand, etc., Co., (1904:) 192 U. B. 454; Butt­
field ". Stranahan, (1904) 192 U. 8. 470; American 8teel, etc.,
Co. ~ 8peed, (1904) 192 U. 8. 100;' Northern Securities Co. ~.

u. 8., (1904) 193 U. S. 197.
J Sturges ". Crowninshield, (1819) 4 Wheat. (U. B.) 122;

M'Millan t1. M'Neill, (1819) " Wheat. (U. B.) 209; Farmers' etc.,
Bank ". Smith, (1821) 6 Wheat. (U. 8.) 131; Ogden ". Saunders,
(1827) 12 Wheat. (U. 8.) 213; Boyle f'. Zacharie, (1832) 8 Pet.
eu. 8.) 348; Gaseies f'. Ballon, (1832) 8 Pet. (u. S.) 761; Beera

11. Haughton, (1835) 9 Pet. (U. S.)" 329; Suydam t.'. Broadnax,
(1840) 14 Pet. (U. B.) 67; Cook f!. Moffat, (1847) 5 How. (U. 8.)
295; Dred Scott ". Sandford, (1856) 19 How. (U. 8.) 393; NishI­
mura Eldu ~. U. 8., (1892) 142 U. S. 661; Hanover Nat. Bank f1.

Moyses, (1902) 186 U. 8. 181.
The power of Congress to pass bankrupt laws fa not exclusive,

but that power may be exercised by the States except when it is actu­
ally exercised by Congress and the 8tate law. conflict with the
Federal law. It is not the mere existence of the power to enact
web laws, but its- exercise by Congress, which is incompatible with
the exercise of the same power by the State. Otherwise with the
power to pass uniform Federal law8 of naturalization. "The citi­
zeDS of anyone State being entitled by the Constitution to enjo)'
the rights of citizenship in every other State, that fact creates aD

interest in this particular in each other's acts, which does not
~xiat with regard to their bankrupt laws; 8ince State acts of natu-
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Chapter
IV.

Coiuae.
walbta
ad mea­
urea.
postal
8J8teID.

13. A right. To a Federal coinage and stand­
ard of weights and measures. (Art. I, Sec. 8,
Cl. 5.)3

14. A right. To an established Federal postal
system and post roads. (Art. I, Sec. 8, CL 6.)4

raliation would thu be atra-tenitorial in their operati01l, aDd
haye an iD1Iuence on the most yital intereata of other 8tates. OIl
theee groUDCl.l, Btate lawe of DaturaliDtion ma., be brought UDder
one of the four heada or eluaes of powen precluded to the StatM,
to wit, that of incompatibility." OFea ". Saunden, (1827) 12
Wheat. (U. 8.) 277. See also Peirce f'. New Hampehire, (1847)
15 How. (U. 8.) iSS; Dred Scott t7. Sandford, (1868) 19 How.
(U. B.) 401; Gilman ". Lockwood, (1888) 4 Wall (U. 8.) '10;
Brown ". Smart, (1892) 145 U. B.467.

• Brieeoe ". Kentucky Com. Bank, (1837) 11 Pet. (U. B.) 287;
Pox f'. Ohio, (1847) 5 How. (U. B.) 410; U. S. ". Karigold,
(1810) 9 How. (U. B.) 580; Legal TeDder ea., (1870) 12 WaIL
(U. B.) 546; The Miantmoml, (1861) S Wall. Jr. (0. e.) 48, 17
Fed. CaL No. 8,121.

,e The Coutitutlon wu Intended to frame • goVerDIIleDt ..
diatiDguiahed from & league or compact. a govel1UlleDt supreme iD
eome pariiculan oyer State. and people. It W88 designed to pro­
nde the ..me currency, hariDg a uniform legal value in .11 the
State&. It was for this re&8On the power to coin money and regu­
late ita value was conferred upon the Federal government, while
the laDle power &8 well u the power to emIt billa of credit was
withdrawn from the States. The Btatel can no longer declare what
ahall be money, or regulate ita value. Whatever power there ill
over the currency is vested in Cougresa." Legal Tender ea., (1870)
12 Wall. (U. 8.) 646•

• Pennsylvania " .. Wheeliug, etc., Bridge Co., (1866) 18 How.
(U. B.) 421; PeDSacola Tel.. Co. ". Western Union Tel. Co., (1877)
98 U. B. 1; BtIJ p. Jackson, (1877) 96 U. 8. 727; 1", "' Rapier,
(1892) 143 U. B. 110 j Homer t7.. U.. 8., (1892) 143 U. S. 207;
1" re Debs, (1895) 158 U. B. 684; nlinois Cent. R. R. Co. t7. DliDoil,
(1896) 163 U. S.. 14:2; Gladson f'. Minnesota, (1897) 168 U. S.427.

II Post-oftlees and post-roads are established to facilitate the
transmission of intelligence.. Both commerce and the postal serviee
are placed within the power of Congress, beeauae, being DatioDal
in their operatIon, they should be under the proteriing care of the
national government. • • • As they were intrusted to the ..­
eral government for the pod of the DatiOD, it is not ouly the right,
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15. A right. To a Federal system of patent­
rights and copyrights. (Art. I, Seo. 8, 01. 8.)'

16. A right. To a supreme court and a system
of federal courts inferior to the supreme court.
(Art. m, Sees. 1 and 2; Art. I, Sec. 8, 01. 9.)·

17. A right. To Federal protection against
piracies and felonies committed on the high seas and

but the duty, of CongrelB to see to it that intercourse among the
States and the tranmduioD of intelligence are Dot obstructed or
UDDeceuaril, encumbered b1 State legislation-" PeD8&C01& Tel. Co.
f'. Western Union Tel. Co., (1877) 96 U. 8. 1.

"The States before the Union was formed could .tablish post­
oftleea and post-roi.ds, aDd in doing 80 could bring into pla1 the
police power in the protection of their citizenll from the use of the
means 10 provided for purposee supposed to exert a demoralizing
iDftuenee upon the people. When the power to establish post-omOM
and post-roads was lurrendered to the Congreu it wu as a com­
plete power, and the grant carried with it the right to exercise all
the powers which made that power eft'ective." 1. rtI Rapier, (1892)
143 U. 8. 134•

• Grant ". Ra1JDond, (1832) 8 Pet. (U. B.) 218; Wheaton fl.

Peters, (1834) 8 Pet. (U. B.) 191; Trade-Kark ea., (1879) 100
U. 8. 82; Burrow-Giles Lith. Co. ". Saron" (1884) 111 U. 8. 63,
U. 8. ". Duell, (1899) 172 U. 8. 178.

"No 8tate C8Il limit, control, or even exercile the power.'
WooDen f'. Bauker, (1877) 2 Flipp. (U. B.) 33, 30 Fed. Cas. No
18,030•

• Chisholm fl. Georgia, (1793) 2 Dall (U. 8.) 419; Stuart fl.

:r...ird, (1803) 1 Cranch (U. S.) 299; U. 8. ~. Peters, (1809) I
Cranch (U. B.) 115; Cohen ". Virginia, (1821) 8 Wheat. (U. 8.)
264; lIartin fl. Hunter, (1818) 1 Wheat. (U. B.) 304; Osborn fl.

u. B. Bank, (1824) 9 Wheat. (U. 8.) 738; Benner f'. Porter,
(1850) 9 How. (U. B.) 235; U. S. t7. Ritchie, (1854) 17 How.
(U. B.) 625; Murray t7. Hoboken Land, etc., Co., (1855) 18 How.
(U. 8.) 272; Bfl1 p. Vallandigham, (1883) 1 Wall. (U. B.) 24:3;
PeDDoyer f'. Neft', (1877) 96 U. B. 714; U. S. f'. Union Pac. R. Co.,
(1878) 98 U. 8. 589; Kitchell t7. Clark, (1884) 110 U. S. 633;
Am. t7. KaIl8U, (1884) 111 U. S. 449; 1ft re Loney. (1890) 134
U. S. 373; I. re Green, (1890) 134 U. B. 377; McAllister f'. U. 8.,
(1891) 141 U. B. 174; RobertsoD f'. Baldwin, (1897) 165 U. 8.
275; Hanover Nat. Bank ~. Moyses, (1902) 188 U. S. 181.

It is manifest that the Constitution requires a 8upreme court

Chapter
IV.

Patents
and copy­
rights.

Federal
courts.

Offensel
&pinet the
law of
Dation..
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Chapter
IV.

MaIOne
war­
letters of
marque.

Apps:o.
pnatioDS
for war
purposes.

offenses against the law of nations. (Art. I, Sec. 8,
Cl.10.)'

18. An immunity. Against any declaration of
war or the granting of letters of marque and reprisal
except by the United States. (Art. I, Sec. 8, CL
4.)8

19. An immunity. Against any appropria­
tions for war PllrpOSeB by Congress, under its power
to be establiahecL But Cougresa is also bound "to create some
inferior courts, in which to vest all that jurisdiction which, UDder
the CODstitutioD, is exclusively vested in the United States, and of
which the Bupreme Court cannot take original cogniaDce. They
might establish ODe or more inferior courts; they might parcel out
the jurisdiction among such courts, from time to time, at their
own pleasure. But the whole judicial power of the United States
ahould be, at all times, vested either in an original or appellate
form, in some courts created UDder ita authority." PtIr StoI7, J.,
in Kartin f'. Hunter, (1818) 1 Wheat. (U. B.) 331.

I U. B. 1'. Palmer, (1818) 3 Wheat. (U. B.. ) 610; U.8. f'. Wilt­
berger, (1820) 5 Wheat. (U. S.. ) 76; U. B. 1'. Smith, (1820) 6
Wheat. (U.. 8 .. ) 153; U. B. f'. Furlong, (1820) I Wheat. (U. S.)
184; U. 8.1'. ArjODa, (1887) 120 U. B.479.

The power of the United States to punish an act constituting
an otl'ense against the law of nations does not prevent a State from
providing for the punishment of the same thing, where the aet is
an otl'ense against the authority of the State as well &8 that of the
United States. U. B. f'. Arjona, (1887) 120 U. S. 479.

'Brown f'. U. B., (1814) 8 Cranch (U. B.) 110; American IDS.
Co.. f'. 356 Bales Cotton, (1828) 1 Pet. (U. B.) 511 j Mrs. AIex­
ander's Cotton, (1864) 2 Wall. (U.. B.. ) 404; Miller ". U. B., (1870)
11 Wall. (U. B.) 268; Tyler 1'. Defrees, (1870) 11 Wall. (U. B.)
331; Stewart f'. Kahn, (1870) 11 Wall. (U. B.) 493; Hamilton f'.

DUlin, (1874) 21 Wall. (U. B.) 73; Lamar !'. Browne, (1875) 92
U. S. 187; Mayfield ". Richards, (1885) 116 U. B. 137; Chinese
Exclusion Case, (1889) 130 U. B. 681; Church of Jesus Christ !'.
U. B., (1890) 138 U. S. 1; Nishimura EJdu f'. U. B., (1892) 142
U. 8.851.

II The Federal power haa a right to declare aDd prosecute wan,
and, as a Deceuary incident, to raise and transport troops through
and over the territory of any State of the Union. If this right i8
dependent in any sense, however limited, upon the pleasure of a
state, the government itself may be overthrown by an obstructioD
to its exercise." Crandall!'. Nevada, (1867) 8 Wall. (U. B.) 44.
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to raise and support armies, for a longer term than
two years. (Art. I, Sec. 8, Cl. 12.)'

20. A right. To the creation aDd maintenance
of a navy by the Federal government. (Art. I, See.
8, 01. 13.)1

21. A right. To the use of the militia under the
call of the Federal government, for executing the
laws of the Union, suppressing insurrections, and
repelling invasions. (Art. I, Sec. 8, Cl. 15.)1

22. A right To exclusive Federal legislation

• Crandall fl. Nevada, (1887) 8 Wall. (U. B.) 35; Nishimura
EJdu 1'. U. 8., (1892) 142 U. 8. 651.

"The legislature of the UnUM States will be obliged, bJ thia
provision, once at least in every two years, to deliberate upon the
propriety of keeping & military force OD foot j to come to a Dew
reeolutiOD on the point; and to declare their sense of the matter
by a formal vote in the face of their constituents. They are not
at liberty to vest in the executive department permanent funds for
the 8Upport of an army, if they were even unC8.utiou8 enough to be
willing to repose in it 10 improper a confidence." Hamilton, in
'I'M FedenJliB" No. XXVI.

" Among the powers assigned to the national government, is the
power 'to raise and 8Upport armies,' and the power 'to provide
for the government and regulation of the land and naval forces.'
The execution of these powers falls within the line of its duties;
and ita control over the 8ubject is plenary and exclusive. • • •
No interference with the execution of this power of the national
government in the formation, organization, and government of its
armies by any State oftlcials could be permitted without greatly
impairing the efticiency of, if it did not utterly destroy, this branch
of the public service." Tarble's Case, (1871) 13 Wall. (U. S.) 4:08.

1 u. S. f'. Bevans, (1818) 3 Wheat. (U. S.) 336; Dynes ".
Hoover, (1857) 20 How. (U. 8.) 65.

CI The authority to build and equip vessels of war is, doubtless,
Implied in the power to 'declare war,' but the same authority i.
more directly conferred by the power to 'provide and maintain a
navy.'" U. 8. ". Burlington, etc., Ferry Co., (1884) 21 Fed. Rep.
MO. Bee allO U. 8. f'. Rhodes, (1868) 1 Abb. (U. S.) 28, 27 FeeL
Cu. No. 16,151.

2 Houston 1'. Moore, (1820) 5 Wheat. (U. S.) 1 j Martin tI.

Jlott, (1827) 12 Wheat. (U. 8.) 19; Luther v. Borden, (1849) 7

Chapter
IV.

Ule of
the
militia.

Authority
over I(OY·
ernment
territory•
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Chapter
IV.

Habeas
corp..

by Congress over a territory not exceeding ten miles
square as a seat of government, and like authority
over all places purchased for forts, magazines, arse­
nals, and dockyards. (Art. I, Sec. 8, 01. 17.)8

23. A right. To the privilege of the writ of
habeas corpus, save when it may be suspended for

Bow. (U. 8.) 1; Crandall It. Nevada, (1817) 8 WalL (U. 8.) 15;
Tau It. White, (1888) 7 WalL (U. 8.) 700; Pre8Ier It. IlliDoia.
(1888) 118 U. 8. 252.

"So lour as the mllitla are acting under the military juriJldio.
tion of the State to which the)' beloug, the ,owen of legialatiOD
over them are concurrent in the general aDd 8tate goverDJDeDt.
Cougreu haa power to provide for orpniziDg, &I'IDiDg, aDd disci­
plining them; aDd this power~ UDlimited, except in the two
particulars of ofticering aDd trainiDg them, accordiDg to the disci­
pliDe to be prescribed by Congress, it may be exereiaecl to aD)'
atent that may be deemed neeeuary by ecm,re.. But as State
militia, the power of the 8tate governments to legialate on the
8&IIle lubjects, having existed prior to the formation of the Con­
mtution, and not having heen prohibited by that Instrument, It
remains with the States, subordinate Deverthel.. to the paramomat
law of the general government, operating upon the 8&1D8 subject.·
Houston t7. Moore, (1820) 5 Wh.t. (U. 8.) 18.

I Hepburn f'. Ellzey, (1804) 2 Craneh (U. 8.) "Ij LouPbor­
ough t7. Blake, (1820) 6 Wheat. (U. 8.) 317; Cohen It. Virginia,
(1821) 6 Wheat. (U. B.) 264; American IDa. Co. ". 368 Bal.
Cotton, (1828) 1 Pet. (U. B.) 511; Kendall f'. U. 8., (1838) 11
Pet. (U. S.) 5M; U. B. f'. Dewitt, (1869) 9 Wall. (U. 8.) 41;
Dunphy t7. Kleinsmith, (1870) 11 Wan. (U. 8.) 810i Willard ••
Presbu!"1, (1871) 14 Wall. (U. B.) 676; Kohl f'. U. 8., (1871)
91 U. S. 367; Phillips f'. Payne, (1875) 92 U.8. 130; U. 8. t7. Fox.
(1876) 94 U. B. 315; Ft. Leavenworth R. Co. f'. Lowe, (1885) 114
U. S. 525; Gibbons f'. District of Columbia, (1886) 116 U. B. 4CNj
Van BroekliD "'. Tennessee, (1886) 117 U. B. 151; Stoutenburgh
". Hennick, (1889) 129 U. B. 141 j Geofroy f'. Rigga, (1890) 133
U. 8. 268; Benson t7. U. 8., (1892) 146 U. 8. 325; Shoemaker ".
U. B., (1893) 147 U. S. 282; Chappell f'. U. S., (1896) 160 U. S.
499; Ohio t'. Thomas, (1899) 173 U. 8. 276; Wight It. DavidsoD,
(1901) 181 U. 8. 371.

"When the title is acquired by purchase by consent of the
legislatures of the Btates, the Federal jurisdiction Is aclusive of
all State authority. This follows from the declaration of the Con­
stitution that Congress shall have 'like authority' over aueb pme.
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public safety in time of rebellion or invasion. (Art. Chapter

I, Sec. 9, 01. 2.)-& IV.

24. An immunity. Against any bill of attainder Attaiader-.1 ,on
or ef]; P08t facto law. (Art. I, Sec. 9, CI. 3.)1 ',"10 18...

25. An immunity. Against any capitation or ~

as it has over the district which i8 the I8&t of government; that is,
the power of I exclu8ive legislation in all cases whatsoever.' Broader
or clearer laDguage could Dot be tued to exclude all other authoritJ
thaD that of Congress." Ft. Leavenworth R. Co. f'. Lowe, (1885)
114 U. 8. 632.

4U. S. 17. Hamilton, (1790) 3 DaD. (U. 8.) 17; Hepburn f'.

Ellzey, (1804) 2 Cranch (U. 8.) 440; EtIJ p. Bollman, (1807) 4
Cranch (U. B.) 75; EtIJ p. Kearney, (1822) 7 Wheat. (U. S.) 38;
B~ p. Watkins, (1830) 3 Pet. (U. S.) 193; EtIJ p. Milburn, (1830)
9 Pet. (U. B.) 704; Holmes f'. Jennison, (1840) 14 Pet. (U. B.)
540; E. p. Dorr, (1845) 3 How. (U. 8.) 103; Luther t7. Borden,
(1849) 7 How. (U. S.) 1; Ableman f'. Booth, (1858) 21 How.
(U. B. ) 506; Et/6 p. VaIlandigham, (1863) 1 Wall. (U. B.) 243 j

8111 p. Milligan, (1866) " Wall. (U. B.) 2; EtI1 p. McCardle, (1868)
7 Wall. (U. B.) 606; EtIJ p. Yerger, (1868) 8 Wall. (U. S.) 80;
Tarble'8 Case,' (1871) 13 Wall. (U. 8.) 397; Et» p. Lange, (1873)
18 Wall. (U. S.) 163; EtIJ p. Parks, (1876) 93 U. B. 18; EtI1 p.
Karstendick, (1876 ) 9J U. B. 396; EtIJ p. Virginia, (1879) 100
U. S. 339 j 1,. "' Neagle, (1890) 136 U. S. 1; 1,. re Frederich,
(1893) 149 U. S. 70.

"The Constitution also declares that the privilege of the writ
of habeas corpus shall not be suspended, unle88 when in cases of
rebellion or invasion the public safety may require it. No express
power is given to Congress to secure this invaluable right in the
Don·enumerated cases, or to suspend the writ in cases of rebellion
or invasion. And yet it would be difficult to say, since this great
writ of liberty is uaua1l1 provided for by the ordinary functioDs of
legislation, and can be effectually provided for only in this way,
that it ought not to be deemed by necessary implication within the
scope of the legislative power of Congress." Prigg t7. Pennsyl­
vania, (1842) 16 Pet. (U. S.) 619.

I Fletcher D. Peck, (1810) 6 Crancb (U. B.) 87 j Ogden f'. Baun­
der8, (1827) 12 Wheat. (U. S.) 213; Watson D. Mercer, (1834) 8
Pet. (U. B.) 88; Carpenter t7. Pennsylvania, (1804) 17 How. (U.
S.) 466; Locke t7. New Orleans, (1866) 4 Wall. (U. B.) 172; Cum­
minp 17. Missouri, (1866) 4 Wall. (U. B.) 277; Et/6 p. Garland,
(1866) 4 Wall. (G. 8.) 333 j Drehman 17. Stifle, (1869) 8 Wall.
(U. 8.) 696; Klinger 17. Missouri, (1871) 13 Wall. (U. B.) 257;
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other direct tax except in proportion to the census
above provided for. (Art. I, Sec. 9, 01. 4.)8

26. An immunity. Against any tax or duty on
articles exported from any State. (Art I, Sec. 9,
01. 5.)'1

27. An immunity. Against any preference to
the ports of one State over those of another; and
against the entrance, clearance, or payment of
duties by vessels bound to or from the ports of one
State to or from the ports of another State. (Art
I, Sec. 9, 01. 6.)8

28. An immunity. Against the granting of any
titles of nobility by the United States. (Art. I, Sec.
9, 01. 8.)

29. Immunities. Against any treaty, alliance,

Pierce t7. Carskadon, (1872) 16 Wall. (U. 8.) 234; Bopt t7. Utah,
(1884) 110 U. S. 574; Cook t7. U. S., (1891) 138 U. 8. 157; Neel1
t7. HeDkel, (1901) 180 U. B. 109; Bouthwestem Coal Co. ". Mc­
Bride, (1902) 185 U. 8. 499•

• LiceD8e Tax Cases, (1866) 5 Wall. (U. s.) 462; Springer t7.

U. B., (1881) 102 U. S. 586; Nicol tJ. Ames, (1899) 173 U. S. 609.
"If Congress sees 1It to impose a capitation, or other direct tax,

it must be laid in proportion to the census; if Congress determines
to impose duties, imposts, and excises, theJ must be uniform
throughout the United States. These are Dot strictly limitations
of power. They are rules prescribing the mode in which it shall
be exercised." Veazie Bank tJ. Fenno, (1869) 8 Wall. (U. B.) 641.

'Cooley f'. Board of Wardens, (1851) 12 Bow. (U. 8.) 299;
Pace 17. Burge88, (1875) 92 U. 8. 372; Turpin t7. Burgess, (1886)
117 U. 8. 504; Pittsburg, etc., Coal Co. t7. Bates, (1895) 156 U. 8.
G77; Nicol 1'. Ames, (1899) 173 U. B. 509; WllUams tJ. Fean,
(1900) 179 U. B. 270; De Lima t7. Bidwell, (1901) 182 U. S. 1;
Dooley t'. U. B., (1901) 183 U. 8. 151; Fourteen Diamond Rings t'.

U. S. (1901) 183 U. S. 176; Cornell t7. Coyne, (1904) 192 U. 8.418.
"The purpose of the restriction is that exportation, an expor­

tation, shall be free from national burden." Fairbank t7. U. B.~

(1901) 181 U. 8. 292.
I Cooley t'. Board of Wardens, (1851) 12 How. (U. 8.) 299;

Pennsylvania t7. Wheeling, etc., Bridge Co., (1855) 18 How. (U. 8.)
421; MUDD t7. Illinois, (1876) 94 U. 8. 113; Northwestern Union
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or confederation entered into by any State, and the Chapter

granting of letters of marque or reprisal by any _I_V_._

State,' and against the coinage of money or emission
of bills of credit by any State and the making of
anything but gold and silver coin a tender in pay-
ment of debts by any State; and the passage of any
bill of attainder or ez post facto law, or law impair-
ing the obligation of contracts, or grant of any title
of nobility by any State. (Art. I, Sec. 10, 01. 1.)1

Packet Co. f'. St. Louis, (1879) 100 U. 8. 423; Cincbmati, etc.,
Packet Co. ". catlettsburg, (1881 ) 106 U. S. 659 j Spraigue ".
ThomplOD, (1886) 118 U. 8. 90; Morgan's Bteamship Co. f'. Louisi·
ana Board of Health, (1888) 118 U. 8. 465; JoluuJon f'. Chicago.
etc., Elevator Co., (1886) 119 U. B. 388.

Thi. elause "is a limitation upon the power of Congress to reg­
ulate commerce, for the purpose of producing entire commercial
equality within the United 8ta~8, and alao a prohibition UpoD the
States to destroy sucb equality by &Dy legislation prescribing a
condition upon which veuels bound from ODe State shall enter the
ports of another 8tate." Per lrfr. Justice Wayne, in Norris f'.

Boston, (1849) 7 How. (U. 8.) 414. Bee also Pennsylvania It.

Wheeling, etc., Bridge Co., (1856) 18 How. (U. B.) 433; Williama
t'. The Lizzie Henderson, (1880) 29 Fed. Cas. No. 17,726a.

"This provision operates only as a limitation of the powers of
Congress, and in DO respect affects the 8tates in the regulation of
their domestic aft'airs." MUDD 1'. DliDoi8, (1876) 94 U. 8. 135•

• ....."- State is forbidden to enter into any treaty, alliance, or
eonfederation. If these compacta are with foreign nations, the1
interfere with the treaty-making power which is conferred entirel1
on the general government; if with each other, for political pur­
poses, they can scarcely fail to interfere with the general purpose
and intent of the Constitution. To grant letten of marq\te and
reprisal, would lead directly to war; the power of declaring which
i8 expressly given to Congre88." Per lrfr. Chief Justice Marshall,
In Barron 1'. Baltimore, (1833) 7 Pet. (U. B.) 249.

1 Decisions relating to making anything but gold and sDver COlD

a tender in payment of debts. Craig f'. Mi880uri, (1830) 4 Pet. (U.
8.) 410; Byrne f'. :Misaouri, (1834) 8 Pet. (U. 8.) 40; Briscoe f'.

XeDtucky Com. Bank, (1837) 11 Pet. (U. 8.) 257; DarriDgton fj.

Bl'IUlch Bank, (1851) 13 How. CU. B.) 12.
DeeiBioD8 relating to ,. PO" faalo law. Calder t7. Bull, (1798)

a Dall. (U. 8.) 388; WateoD ". Mercer,· (1834) 8 Pet. (U. 8.) 88;



128 CITIZBNSHIP

Chapter Carpenter t7. PenDsylvania, (11M) 17 How. (U. 8.) 418; LoSe t7.

IV. New Orl.., (1888) 4 Wall. (U.8.) 172; E. p. Garland, (1886)
4 WalL (U. 8.) 333; Gut ". Kimleeota, (1861) 9 Wall (U. S.) 35;
KriDg t7. :Miuouri, (1882) 107 U. S. 221; JaeIuae 11. New York.
(1888) 128 U. 8. 189; Ked1q, Petitioner, (1880) 1M U. S. 180;
Holden ". MiDDeeota, (1890) 137 U. 8. 483; Hawker t7. New York,
(1898) 170 U. 8. 189; Thompeon t7. :Miuouri, (1888) 171 U. 8.,
380; KcDould 11. :Muuchuaetta, (1901) 180 U. 8. 311; lIallett ••
North Carolina, (1901) 181 U. 8. UD; Beetz t7. Michigan, (1903)
188 U. 8. 505.

DecisioDS relating to lawa impairiug the obligatiOD of contraeta.
Fletcher t7. Peck, (1810) 8 CraDeh (U. 8.) 87 j New Jersey t7. Wil­
IOD, (1812) 7 CraDch (U. B.) 164; Sturges tJ. CroWDiDShield, (1819)
4 WheaL (U. S.) 122; M'MillaD t7. M'NeUI, (1819) 4 Wheat. (U.
8.) 209; Dartmouth College 17. Woodward, (1819) 4 Wheat. (V. S.)
518; OwiDgIJ t7. Speed, (1820) 5 Wheat. (U. 8.) 420; Farmers'.
etc., Bank f'. Smith, (1821) 8 Wheat. (U. S.) 131; Green t7. Biddle,
(1823) 8 Wheat. (U. B.) 1; Ogden t7. Saunden, (1827) 12 Wheat.
(U. S.) 213; Muon t7. Haile, (1827) 12 Wheat. (U. 8.) 370;
Satterlee t7. MatthewsoD, (1829) 2 Pet. (U. S. ) 380 j J ack.son t7.

Lamphire, (1830) 3 Pet. (U. B.) 280; Providence Bank t7. Billings,
(1830) 4 Pet. (U. B.) 514; Mumma D. Potomac Co., (1834) 8 Pet.
(U. 8.) 281; Beers tJ. HaughtoD, (1835) 9 Pet. (U. S.) 329;
Charles River Bridge t7. Warren Bridge, (1837) 11 Pet. (U. 8.)
420; Armstrong t7. Treaaurer, (1842) 16 Pet. (U. S.) 281; BronsoD
t7. Kinzie, (1843) 1 How. (U. B.) 311; McCracken t7. Hayward,
(1844) 2 How. (U. S.) 608; Gordon t7. Appeal Tax Ct., (1845) 3
How. (U. B.) 133; Maryland t7. Baltimore, etc., R. Co., (1845) 3
How. (U. B.) 534; Neil D. Ohio, (1845) 3 How. (U. S.) 720;
Cook t7. Moffat, (1847) 5 How. (U. B.) 295; Planten' Bank t7.

Sharp, (1848) 6 How. (U. S.) 301; West River Bridge Co. t7. Dix,
( 1848) 6 How. (U. B.) 607 ; Crawford t7. Branch Bank, (1849) 7
How. (U. B.) 279; Woodruft'tJ. Trapnall, (1860) 10 How. (U. S.)
190; Paup t7. Drew, (1850) 10 How. (U. 8.) 218; Baltimore, etc.,
R. Co. t7. Nesbit, (1850) 10 How. (U. S.) 395; Butler f'. Pennsyl­
vania, (1850) 10 How. (U. S.) 402; Richmond, etc., R. Co. 1'.

Louisa R. Co., (1851) 13 How. (U. B.) 71; Vincennes VDiversity
t7. Indiana, (1852) 14 How. (U. B.) 268; Curran t'. Arkansas, (1853)
15 How. (U. S.) 304; Piqua Branch of State Bank 11. Knoop, (1853)
16 How. (U. S.) 369; Dodge 1'. Woolsey, (1855) 18 How. (U. B.)
331; Beers tJ. Arkansas, (1857) 20 How. (U. S.) 527; Aspinwall tJ.

Daviese County, (1859) 22 How. (U. 8.) 364; Christ Church
tJ. Philadelphia County, (1860) 24 How. (U. 8.) 300; Howard (\
Bugbee, (1860) 24 How. (U. S.) 461; Jefferson Br9nch Bank tJ.

Skelly, (1861) 1 Bla~ (U. S.) 436 j Franklin Branch Bank t.7. Ohio,
(1861) 1 Black (U. S.) 474; Wabash, etc., Canal Co. t7. Beers,
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(1862) 2 Black (U. B.) 448; Gilman 11. Bbebo1gan, (1862) 2 Black Chapter
(U. B.) 510; Pasaaic River, etc., Bridge t7. HobokeD Land, etc., Co., IV.
(1883) 1 Wall. (U. B.) 116; Hawthorne 11. Calef, (1864) 2 Wall.
(U. B.) 10; Binghamton Bridge, (1865) 3 Wall. (U. S.) 51: Wash-
ington, etc., Turnpike Co. f'. lfaryland, (1865) 3 Wall. (U. B.)
210; Jlissouri, etc., R. Co. t1. Rock, (1866) 4 Wall. (U. 8.) 177J
Cummings 17. Missouri, (1866) 4 Wall. (U. 8.) 277; Von Hoft'maD
•• Quincy, (1866) 4 WaIL (U. 8.) 535; Mulligan 11. Corbins, (1888)
7 Wall. (U. 8.) 487; Furman 17. Nichol, (1868) 8 Wall. (U. 8.)
44; Home of Friendleu f'. R01lle, (1869) 8 Wall. (U.8.) 430; Wash­
ington University 11. Rouse, (1869) 8 Wall. (U. 8.) 439; Butz ".
Mueeatine, (1869) 8 Wall. (U. 8.) 575; Drehman t7. 8ti1le, (1869) 8
Wall. (U. 8.) 695; Hepburn f'. Griswold, (1869) 8 Wall. (U. 8.)
603; Ohio, etc., R. Co. v. McClure, (1870) 10 Wall. (U. S.) 511;
Legal Tender Cases, (1870) I! Wall. (U. S.) 457 j Curtis f'. Whit­
DeY, (1871) 13 Wall. (U. 8.) 68; Pennsylvania College Cases,
(1871) 13 Wall. (U. 8.) 190; Wilmington, etc., R. Co. 11. Reid,
(1871) 13 Wall. (U. B.) 264; East Saginaw Salt Mfg. Co. f'. East
Saginaw, (1871) 13 Wall. (U. S.) 373; White t7. Hart, (1871) 13
Wall. (U. B.) 646; Osborn v. Nicholson, (1871) 13 Wall. (U. 8.)
654; Norwich, etc., R. Co. f'. Johnson, (1872) 15 Wall. (U. 8.)
195; State Tax on Foreign-held Bonds, (1872) 15 WalL (U. B.)
300; Tomlinson 17. Jessup, (1872) 15 Wall. (U. B.) 454; Tomlin­
son f1. Branch, (1872) 15 Wall. (U. S.) 460; Miller t'. New York,
(1872) 15 Wall. (U. B.) 478; Holyoke Water-Power Co. t7. Lyman,
(1872) 15 Wall. (U. B.) 500; Gunn f'. Barry, (1872) 15 Wall.
(U. S.) 610; Humphrey t7. Pegues, (1872) 16 Wall. (U. S.) 244;
Walker f1. Whitehead, (1872) 16 Wall. (U. S.) 314; Sohn 17. Water­
BOD, (1873) 17 Wall. (U. 8.) 696; Barings t7. Dabney, (1873) 19
Wall. (U. S.) 1 j Head 17. Missouri University, (1873) 19 Wall.
(U. S.) 526; Paci1lc R. Co. t7. Maguire, (1873) 20 Wall. (U. 8.)
36; Garrison 1'. New York, (1874) 21 Wall. (U. S.) 196; Ochiltree
t'. Iowa R. Contracting Co., (1874) 21 Wall. (U. S.) 249; Wilming­
ton, etc., R. Co. t'. King, (1875) 91 U. 8. 3; Moultrie County f'.

Rockingham Ten-Cent Sav.-Bank, (1875) 92 U. S. 631; Home Ins.
Co. 11. Augusta, (1876) 93 U. 8. 116; West Wisconsin R. Co. f'.

Trempealeau County, (1876) 93 U. 8. 595; New Jersey f'. Yard,
(1877) 95 U. S. 104; Cairo, etc., R. Co. f'. Hecht, (1877) 95 U. S.
168; Terry f'. Anderson, (1877) 95 U. 8. 628; Farrington f'. Ten­
nessee, (1877) 95 U. S. 679; Blount t7. Windley, (1877) 95 U. 8.
173; Murray 17. Charleston, (1877) 96 U. S. 432; Edwards 1'. Kear­
uy, (1877) 96 U. S. 595; Tennessee t7. Sneed, (1877) 96 U. 8.69;
Williams t7. Bruft'y, (1877) 96 U. B. 176; Richmond, etc., R. Co. f'.

Richmond, (1877) 96 U. S. 521; Boston Beer Co. 17. Massachusetts,
(1877) 97 U. S. 25; Northwestern Fertilizing Co. 17. Hyde park,
( 1878) 97 U. 8. 659 j Memphis, etc., R. Co. f'. Gaines, (1878) 97

9
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Chapter
IV.

u. 8. 817; u. 8. w. :Memphis, (1877) 97 U. 8. 284; Keith t7. Clark,
(1878) 97 U. 8.464; Atlantic, etc., R. Co. t7. Georgia, (1878) 98
U. 8. 359 j North.stem Uniwraity w. People, (1878) 99 U. S. 309;
Newton w. :MahoDiDg County, (1879) 100 U. 8. M8j Memphis, ete.,
R. 00. t7. TeDDeB8ee, (1879) 101 U. 8. 337; Wright 17. Nagle, (1879)
101 U. 8. 791; 8t4_ f'. Mississippi, (1879) 101 U. S. 814 j South,
etc., Alabama R. Co. t7. Alabama, (1879) 101 U. S. 832 j Louisiana
'7. New Orle&D8, (1880) 102 U. 8. 203j Hall t7. Wisconsin, (1880)
103 U. 8.0; PeDDiman'. Cue, (1880) 103 U. S. 714; Wolff ". New
Orleana, (1880) loa U. 8. 358; Koshkonong 17. Burton, (1882) 1M
U. 8. 688 j New HaveD, etc., R. Co. 1'. Hamersley, (1881) 104 U. S.
1; Clay County t7. Savings Soc., (1882) 104 U. S. 579; New York
Guaranty, etc., Co. f'. Board of Liquidation, (1881) 105 U. S. 622 j

Greenwood t7. Union Freight R. Co., (1881) 105 U. S. 13j st. Anna's
Asylum t7. New Orleans, (1881) 105 U. S. 362 j Louisiana tie Pils·
bury, (1881) 105 U. S. 278 j New Orleans t7. Morris, (1881) 105
U. 8. 800; Close v. Glenwood Cemetery, (1882) 107 U. S. 486; AD·
toni t7. Greenhow, (1882) 107 U. B. 769; Vance f'. Vance, (1883)
108 U. S. 514; Memphis Gas Light Co. "'. 8helby County 'I'mng
Dist., (1883) 109 U. 8. 398; Canada Southern R. Co. f'. Gebhard,
(1883) 109 U. 8. 527; Louisiana f'. New Orleans, (1883) 109 U. S.
286; GUlllan t7. Union Canal Co., (1883) 109 U. S. 401; Spring
Valley Water Works f'. Schottler, (1884) 110 U. S. 347; Butchers'
Union Slaughter-House, etc., Co. t7. Crescent City Live-Stock Ulnd­
lng, etc., Co., (1884) 111 U. S. 746; Nelson t7. Police Jury, (1884)
111 U. S. 716; Marye t7. Parsons, (1884) 114 U. S. 325; Poindexter
17. Greenhow, (1884) 114 U. S. 270; Amy",. Shelby County Taxing
Dist., (1885) 114 U. S. 387; Allen 1'. Baltimore, etc., R. Co., (1884)
114 U. 8. 311; Et1iDger "'. Kenney, (1885) 115 U. S. 566; New Or·
leans Gas Co. v. Louisiana Light Co., (1885) 115 U. 8. 650; Louis..
Yille Gas Co. t7. Citizens' Gas Co., (1885) 115 U. S. 683; New Orleans
Water-Works Co. t7. Rivera, (1885) 115 U. S. 674; Fisk t7. Jefferson
Police Jury, (1885) 166 U. S. 131; ~{obile v. Watson, (1886) 116
U. S. 289 j New Orleans t7. Houston, (1886) 119 U. S. 265; St. Tam­
many Water-Works v. New Orleans Water-Works, (1887) 120 U. S.
84; Church t7. Kelsey, (1887) 121 U. S. 282; Lehigh Water Co. t7.

Easton, (1887) 121 U. 8. 388; Seibert ". Lewis, (1887) 122 U. S.
284; New Orleans Water-Works Co. ". Louisiana Su~r Refining
Co., (1888) 125 U. B.18; Maynard ". Hill, (1888) 125 U. S. 190;
Denny". Bennett, (1888) 128 U. S. 489; Williamson t'. New Jersey,
(1889) 130 U. S. 189; Freeland ~. Williams, (1889) 131 U. s.
405; Campbell t7. Wade, (1889) 132 U. S. 34; Pennsylvania R. Co.
f'. :Miller, (1889) 132 U. 8. 75; Pennie ". Reis, (1889) 132 U. 8.
464; Han. t7. Louisiana, (1890) 134 U. S. 1; Crenshaw l7. U. B.,
(1890) 134 U. S. 99; Cbieago, etc., R. Co. v. Minnesota, (1890) 134
U. 8. 418; :MbmeapoUa Eastern R. Co. f'. Minnesota, (1890) 134:
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u. 8.487; Hill t1. Merchants' Mut. IDs. Co., (1890) 134 U. 8. 515; Chapt8r
JleGshe)' t7. Virginia, (1890) 136 U. 8. 882; U. B. t1. North Caro- IV.
lina, (1890) 136 U. 8. 211; Wheeler t1. JacboD, (1890) 137 U. S.
245; Sioux Cit, 8t. R. Co. t1. Sioux City, (1891) 138 U. S. 98;
Wheeling, etc., Bridge Co. t1. WheeUng Bridge Co., (1891) 138 U. 8.
287 j PeDnoyer t7. M:cConnaugh)', (1891) 140 U. B. 1; Scotland
CoUDt, Ct. t1. U. S., (1891) 140 U. S. 41; Esaex Public Road Board
". 8JdDlde, (1891) 140 U. 8. 334; Stein t7. Bienville Water BuPpl1
Co., (1891) 141 U. 8. 67; New Orl_ns f'. New Orleans Water-Worb
Co., (1891) 142 U. 8. 79,; New OrleaD8 City. etc., R. Co. 1'. New
Orl.ns, (1892) 143 U. 8. 192; Louisville Water Co. f'. Clark,
(1892) 143 U. 8. 1; New York t'. Squire, (1892) 145 U. 8. 175;
Baker t7. Kilgore, (1892) 145 U. S. 487; Morley t7. Lake Shore, etc.,
R. Co. (1892) 148 U. S. 182; Hamilton Gaa Light, etc., Co. t1.

Hamilton, (1892) 148 U. 8. 258; Wilmington, etc., R. Co. t7. Als·
brook, (1892) 148 U. 8. 279; DUnois Central R. Co. f'. Dlinoll.
(1892) 148 U. 8. 387; Bier 11. McGehee, (1893) 148 U. S. 137;
People t7. Cook, (1893) 148 U. 8. 397; New York. etc., R. Co. t1.

Bristol, (1894) 151 U. 8. 568; Bryan t7. Board of Education,
(1894) 151 U. 8. 839; Duncan t1. Missouri, (1894) 152 U. 8. 377;
New Orle&D8 t1. Benjamin, (1894) 153 U. 8. 411; Eagle Ins. Co. t1.

Ohio, (1894) 163 U. B. 448; New York, etc., R. Co. t7. PeDD111lvanla,
(1894) 163 U. 8. 828; Mobile, etc., R. Co. t7. Tennessee, (1894) 153
U. 8. 486 j U. 8. 11. Thoman, (1895) 158 U. 8. 353; St. Louis, etc.,
R. Co. 11. Gill, (1896) 108 U. B. 849; New Orlea:18 City, etc., R. Co.
t1. Louisiana, (1896) 157 U. 8. 219; Bank of Commerce t1. Tenne&­
lee, (1898) 181 U. 8. 134; Baltzer t1. North Carolina, (1898) 161
U. 8. 240 j Pearsall t1. Great Northern R. Co., (1898) 161 U. B.
848; Louisville, etc., R. Co. t1. Kentucky, (1898) 161 U. S. 677;
Woodru1f 11. Mi88issippl, (1896) 162 U. 8. 291; Gibson D. MiMissippi,
(1896) 182 U. 8. 686; Damitz 11. Beverl)', (1898) 183 U. S. 118;
Hanford t7. Davies, (1898) 163 U. B. 273; CoviDgton, etc., Turnpike
Road Co. t1. Sandford, (1896) 164 U. S. 578; St. Louis, etc., R Co.
,,: llathews, (1897) 165 U. 8. 1; Gran4 Lodge, etc., 1'. New Orleans,
(1897) 168 U. B. 143; Baltimore "- Baltimore Trust, etc., Co.,
(1897) 186 U. 8. 673; City R. Co. 11. Citizens' Bt. R. Co., (1897)
188 U. 8. 657; WabUh R. Co. t1. Delanee, (1897) 167 U. 8. 88;
Shapleigh ". San Angelo, (1897) 187 U. S. 848 j at. Anthon)' Falls
Water Power Co. t1. St. Paul Water Com'rs, (1897) 188 U. B. 349;
Douglas t7. Kentucky, (1897) 188 U. 8. 488; Galveston, etc., R. Co.
D. Texas, (1898) 170 U. 8. 226; Houston, etc., R. Co. t7. Il'exas,
(1898) 170 U.' 8. 243; Williams 1'. Eggleston, ~1898) 170 U. 8.
304; Chicago, etc., R. Co. t7. Nebraska, (1898) 170 U. S. 57; Mis­
10m f1. Murphy, (1898) 170 U. S. 78; Louisville Water Co. D. Ken­
tucky, (1898) 170 U. B. 127; Walla Walla t7. Walla Walla Water
Co., (1898) 172 U. 8. 1; McCullough D. Virginia, (1898) 172 U. S.
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Chapter
IV.

ImpostJl,
etc., by
the Statet.

30. An immunity. From the laying of any im­
post or duties on imports or exports by any State,
without the consent of Congress. (Art. I, Sec. 10,
CI. 2.)2

102; CoDDecticut Mut. L. IDa. Co. f'. 8pratle1, (1899) 172 U. 8.
602; Citizens'Sav. Bank t7. Oweuboro, (1899) 173 U. 8.636; Lake
Shore, etc., R. Co. 17. Smith, (1899) 173 U. 8. 8M; CoYington w.
Kentucky, (1899) 173 U. 8. 231; HendersoD Bridge Co. t7. Hender­
BOn, (1899) 173 U. S. 592; Walsh t7. Columbus, etc., R. Co., (1900)
176 U. S. 469; Adirondack R. Co. t'. New York, (1900) 176 U. S.
335; New York L. Ina. Co. t7. CraYens, (1900) 178 U. S. 389; Looker
f'. :Maynard, (1900) 179 U. S. 46; Steams t7. Minnesota, (1900) li9
U. S. 223; Illinois Cent. R. Co. t'. AdamB, (1901) 180 U. S. 28; St.
Paul GaB Light Co. t7. St. Paul, (1901) 181 U. S. 142; Red River
Valley Nat. Bank f'. Craig, (1901) 181 U. 8. 648; Bedford 17.

Eastern Bldg., etc., Assoc.. (1901) 181 U. S. 227 j Knoxville Iron
Co. f'. Harbison, (1901) 183 U. B. 13; Orr t7. Gilman, (1902) 183
U. B. 278; Wilson t'. Iseminger, (1902) 185 U. S. 55; Vicksburg
Water-\Vorks Co. v. Vicksburg, (1902) 185 U. S. 65; Hanover Nat.
Bank t7. Moyses, (1902) 186 U. S. 181; Northern Cent. R. Co. ".
Maryland, (1902) 187 U. B. 258; Oshkosh Waterworks Co. "'. Osh­
kosh, (1903 ) 187 U. B. 437; Diamond Glue Co. t7. U. 8. Glue Co.,
(ID03) 187 U. S. 611; Weber 17. Rogan, (1903) 188 U. 8. 10; Black­
stone t'. Miller, (1903) 188 U. 8. 189; Waggoner t7. Flack, (1903)
188 U. S. 595; Owensboro t'. Owensboro Waterworks Co., (1903)
191 U. S. 358; Wisconsin, etc., R. Co. t'. Powers, (1903) 191 U. S.
3i9; Deposit Bank v. Frankfort, (1903) 191 U. 8. 499j Citizens'
Bank t'. Parker, (1904) 192 U. S. 73; Stanislaus County 1'. San Joa­
quin, etc., Canal, etc., Co., (1904) 192 U. S. 201.

2 r-lcCulloch v. llaryland, (1819) 4 Wheat. (U. B.) 316; Gibbons
11. Ogden, (1824) 9 Wheat. (U. B.) 1; Brown t'. Maryland, (1827)
12 Wheat. (U. S.) 419; Mager 11. Grima, (1850) 8 How. (U. 8.)
490; Cooley t7. Board of Wardens, (1851) 12 How. (U. S.) 299;
Almy t'. California, (1860) 24 How. (U. S.) 169; License Tax Cases,
(1866) 5 Wall. (U. S.) 462; Crandall t'. Nevada, (1867) 6 Wall.
(U. B.) 35; Waring f'. Mobile, (1868) 8 Wall. (U. B.) 110; Wood­
ruff o. Parham, (1868) 8 Wall. (U. S.) 123; HinsoD t'. Lott, (1868)
8 Wall. (U. S.) 148; State Tonnage Tax Cases, (1870) 12 Wall.
(U. B.) 204; State Tax on Railway Gross Receipts, (1872) 15 \Vall.
(U. S.) 284; Inman Steamship Co. f'. Tinker, (1876) 94 U. S. 238;
Cook 1'. Pennsylvania, (1878) 97 U. S. 566; Keokuk Northern Line
Packet Co. 'V. Keokuk, (1877) 95 U. S. 80; People v. Compagnie
Generale Transatlantique, (1882) 107 U. S. 59; Turner t7. Mary­
land, (1882) 107 U. S. 38; Brown t'. HoustoD, (1885) 114 U. 8.
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31. Immunities. From any duty of tonnage
laid by any State without the consent of Congress,
or the keeping of troops or ships of war in time of
peace by any State, or the entering into an agree­
ment or compact with another State or a foreign
power, or engaging in war unless actually invaded
or in such immediate danger as will not admit of
delay. (Art. I, Sec. 10, 01. 3.)8

622; Coe t'. Errol, (1886) 118 U. B. 517; Turpin t7. Burgess, (1886)
117 U. S. 504; Pittsburg, etc., Coal Co. v. Bates, (1895) 156 U. 8.
577; Pittsburg, etc., Coal Co. 17. Louisiana, (1895) 156 U. S. 590;
Scott 11. Donald, (1897) 165 U. B. 58; Patapsco Guano Co. f'. North
Carolina Board of Agriculture, (1898) 171 U. S. 345; May f'. New
Orleans, (1900) 178 U. B. 496; Dooley 1'. U. B., (1901) 183 U. B.
151; Cornell v. Coyne, (1904) 192 U. B. 418; American Steel, etc.,
Co. v. Speed, (1904) 192 U. B. 500.

"Prior to the adoption of the Constitution the States attempted
to regulate commerce, and they also levied duties on imports and
exports and duti. of toDDage, and it was the embarra88ments grow­
ing out of such regulatioDs and conflicting obligations which mainly
led to the abandonment of the confederation and to the more per­
feet union under the present Constitution." State Tonnage Tax
Cases, (1870) 12 Wall. (U. S.) 214. See also Brown t'. Maryland,
(1827) 12 Wheat. (U. B.) 439.

• Green v. Biddle, (1823) 8 Wheat. (U. S.) 1; Poole t'. FleegerJ

(1837) 11 Pet. (V. B.) 185; Cooley f'. Board of \Vardens, (1851)
12 How. (U. B.) 299; Peete 'V. Morgan, (1873) 19 Wall. (U. 8.)
581; Cannon f'. New Orleans, (1874) 20 Wall. (U. S.) 577; Inman
Steamship Co. t'. Tinker, (1876) 94 U. S. 238; Wheeling, etc., Transp.
Co. 'V. Wheeling, (1878) 99 U. B. 273; Northwestern Union Packet
Co. 'V. St. Louis, (1879) 100 U. S. 423; Keokuk Northern Line
Packet Co. 11. Keokuk, (1877) 95 U. S. 80; Vicksburg t'. Tobin,
(1879) 100 U. B. 430; Cincinnati, etc., Packet Co. t'. Catlettsburg,
(1881 ) 105 U. B. 559; Wiggins Ferry Co. v. East St. Louis, (1882 )
107 U. B. 365; Parkersburg, etc., Tramp. Co. t'. Parkersburg t

(1882) 107 U. B. 691; Presser 'V. Illinois, (1886) 116 U. B. 252;
U. 8.455; Huse t'. Glover, (1886) 119 U. S. 543; Ouachita Packet
Co. v. Aiken, (1887) 121 U. S. 444; Indiana v. Kentucky, (1890)
136 U. S. 479; Virginia t'. Tennessee, (1893) 148 V. S. 503; Whar­
ton tJ. Wise, (1894) 153 U. B. 155; St. Louis, etc., R. Co. 'V. James,
(1896) 161 U. S. 546.

"Looking at the clause [in the Federal Constitution] in which

Chapter
IV.

Tonaale
dutics. .
ete., by .
tbe Statea.
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Chapter 32. A privilege. Of being presidential and vice-
IV. presidential elector in the manner provided. by the

~~. legislation of the State. (Art IT, Sec. 1, CL 1=-=- and 2.)4
1deDt.
Eli8ihiU~ 33. A privilege. Of being President provided
to tile the citizen possesses the requisite quali1ieationspreaicleDq.

of birth, age, and residence. (Art IT, Sec.. 1,
el. 4.)1

~U'LbiIb 34. A privilege. Of being Vice-President sub-
ftce......
deDc:7. ject to the same qualifications as last named. (Art

II, Sec. 1, Ol. 4.) .
~.,~ 35. A privilege. Of suing in the federal courts,
eoutl. on the terms and subject to the conditions of juris­

diction set forth in the Constitution and laws. (Art
ill, Sees. 1 and 2.)

::'T:.Ja 36. A right. To trial by jury in the State where=--;... the crime is charged to have been committed in any
trial for crime in a federal court, except in esse of
impeachment, and when the crime is not committed

the terms 'compAct' or 'agreement' appear, It Is evident that the pr~

hibition is directed to the formation of any combination teDdiDg to
the increase of political power ill the States, which may eneroaeh
upon or interfere with the just supremacy of the UDited States."
Virginia 17. Tennessee, (1893) 148 U. S. 519.

• Field f'. Clark, (1892) 143.U. S. 849; Chisholm f'. Georgia,
(1793) 2 Dall. (U. B.) 419; Leitenadorfer 17. Webb, (1857) 20 Hoy.
(If. B.) 176; E:tI ". Siebold, (1879) 100 U. S. 371; ,. "' GreeD,
(1890) 134 U. S. 377; McPherson t7. Blacker, (1892) 146 U. 8. 1.

"Congress ia empowered to determille the time of chooeiDg the
electon and the day on which they are to give their votes, which
is required to be the same day throughout the United States, but
otherwise the power and jurisdiction of the State Is exclulive, with
the exception of the provisions as to the number of electon and the
iDeligibility of eertain penoDB, 80 framed that congressional and fed­
eral inftueaC8 might be excluded." McPherson f'. Blaeker, (IS92)
146 U. 8. 35.

lIngUa t1. Sailor's Snug Barbour, (1830) 8 Pet. (U.8.) 88.
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within any State the trial to be at such place or
places as Congress directs. (Art. ill, Sec. 2.)8

eBa1bum'a Cue. (1792) 2 Dall. (U. B.) 410; Chisholm t1. Gear­
,sa, (1793) 2 Dall. (U. 8.) 419; Glua t1. The Bloop Betsey, (1794)
a Dall. (U. S.) 8; U. 8. t1. I.A VeDp&D08, (1798) 3 Dall. (U. 8.)
.7 j BolliDpworth t7. Virginia, (1798) 3 DalL (U. S.) 378; MOIl­
man t7. Higginson, (1800) 4 Dall. (U. S.) 12; Marbury t1. Madiaon,
(1803) 1 Cnmeh (U.8.) 137; Hepburn t1. Ellze1, (1804) 2 OraDch
(U. S.) 445; U. 8. t1. More, (1806) 3 Cnmch (U. 8.) 109; Straw-
bridge t7. Curtiu, (1806) 3 Crancb (U. 8.) 267; Ee p. BollmaD,
(1807) 4 Craneh (U. 8.) 70; ROBe t7. Himely, (1808) 4 Cnmch
(U. 8.) 241; Chappede1aine t1. Dechenaux, (1808) 4 OraDeh (U. B.)
301; Hope Ine. Co. t7. Boardman, (1809) 5 Cnmch (U. S.) 57; U.8.
Bank t7. Deveaux, (1809) 6 Cranch (U. S.) 81; HodgaoD t1. Bower­
bank, (1809) 6 Or.nOO (U. 8.) 303; Owings t7. Norwood, (1809)
6 Cranch (U. 8.) 344; ·Durouueau 1'. U. B., (1810) 6 Cranch
(U. B.) 307; U. B. t'. Hudson, (1812) 7 Cranch (U. S.) 32; :Martin

t1 Hunter, (1816) 1 Wheat. (U. S.) 304 j COISOD f'. Lewia, (1817)
2 Wheat. (U. 8.) 377; U. 8. f'. Bevans, (1818) 3 Wheat. (U. 8.)
336; Cohen t1. Virginia, (1821) 8 Wheat. (U. 8.) 264; E. p. Kear­
ney, (1822) 7 Wheat. (U. 8.) 38; Matthew8 t7. Zane, (1822) 7
Wheat. (U. B.) 164; Osborn t7. U. 8. Bank, (1824) 9 Wheat. (U. S.)
738 j U. S. t7. Ortega, (1826) 11 Wheat. (U. 8.) 467; American Ina.
Co. 1'. 368 Balea Cotton, (1828) 1 Pet. (U. B.) 611 j J aekeon t7.

Twentyman, (1829) 2 Pet. (U. B.) 136; Cherokee Nation t7. Georgia,
(1831) 6 Pet. (U. B.) 1; New Jersey t1. New York, (1831) 6 Pet.
(U. 8.) 284; Davis t'. Packard, (1832) 8 Pet. (U. B.) 41, (1833)
7 Pet. (U. S.) 276; U. 8. t1. ArredoDdo, (1832) 8 Pet. (U. B.)
691 ; Breedlove 1'. Nicolet, (1833 ) 7 Pet. (U. B. ) 413 ; Brown
t1. Keene, (1834) 8 Pet. (U. 8.) 112; Davia t7. Packard,
(1834) 8 Pet. (U. 8.) 312; New Orleans t7. De Armas, (1835) 9
Pet. (U. B.) 224; Rhode Island f'. Ma88&chuaetts, (1838) 12 Pet.
(U. B.) 657; Augusta Bank 1'. Earle, (1839) 13 Pet. (U. B.) 519;
Commercial, etc., Bank t'. 8locomb, (1840) 14 Pet. (U. B.) 60;
Suydam t'. Broadnax, (1840) 14 Pet. (U. B.) 67; Prigg t1. Penn­
sylvania, (1842) 16 Pet. (U. S.) 639; Louisville, etc., R. Co. t7. Let­
SOD, (1844) 2 How. (U. B.) 497; Cary f'. Curtis, (1845) 3 How.
(U. B.) 236; Waring 11. Clarke, (1847) 6 How. (U. B.) 441; Luther
f'. Borden, (1849) 7 How. (U. S.) 1; Sheldon f'. Sill, (1850) 8 How.
(U. 8.) 441; The Propeller Genesee Chief t7. Fitzhugh, (1811) 12
How. (U. S.) 443; Fretz t7. Bull, (1861) 12 How. (U. B.) 468;
Neves t7. Scott, (1851) 13 How. (U. S.) 268; Pellll81lvaDla t'.

Wheeling, etc., Bridge Co., (1851) 13 How. (U. 8.) 118; :Manhan
t7. Baltimore, etc., R. Co., (1803) 16 How. (U. B.) 314; U. S. t1.

Guthrie, (1854) 17 How. (U. S.) 284; Smith f'. M:ar)'land, (1866)

Chapter
IV.
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Chapter 18 How. (U.8.) 71; JODe8 It. League, (IU5) 18 How. (U. 8.) 78;
IV. Mum1 ". Hoboken Umd, etA, Co., (1855) 18 How. (U. 8.) 272;

Hyde It. 8t4ne, (1857) 20 How. (U. S.) 170; Irvine t7. Marshall.
(IS17) 20 How. (U. 8.) 558 j FeDIl t7. Holme, (1858) 21 Bow.
(U. B.) 481; Morewood t'. Enequist, (1869) 23 How. (U. 8.) 491;
K_tucky t'. DeJmiIlOll, (IS80) M How. (U. 8.) 86; Ohio, etc., R.
00. f'. Wheeler, (1881) 1 Black (U. B.) 286; The Steamer Bt. Law­
renee, (1881) 1 Black (U. S.) 522; The Propeller Commerce, (1861)
1 Black (U. 8.) 574; E. p. Vallandigham, (1863) 1 Wall. (U. S.)
243; B", p. Milligan, (1886) 4 Wall. (U. 8.) 2; The Moses Taylor,
(1868) 4 Wall. (U. 8.) 411; Misaisaippi ". Jolmaou, (1866) 4 Wall.
(V. B.) 476; The Hine v. Trevor, (1866) 4 Wall. (U. S.) 555;
Philadelphia tJ. Collector, (1886) 6 Wall. (U. 8.) 720; Georgia ".
Stanton, (1867) 6 Wall. (U. 8.) 60; Payne t7. Hook, (1868) 7 \Vall.
(U. S.) 425; The Alicia, (1868) 7 Wall. (U. B.) 571; Ee p. Yer­
ger, (1868) 8 Wall. (U. B.) 85; New England Mut.. Marine Ina.
Co. 17. Dunham, (1870) 11 Wall. (U. S.) 1; Virginia t'. West Virginia,
(1870) 11 Wall. (U. 8.) 39; Susquehanna, etc., Vaney R., etc.,
Co. t'. Blatchford, (1870) 11 Wall. (U. S.) 172; Chicago, etc., R.
Co. t'. Whitton, (1871) 13 Wall. (U. S.) 270; Tarble'a Case, (1871)
13 Wall. (U. 8.) 397; Blyew t7. U. B., (1871) 13 Wall. (U. S.)
581; Davia t7. Gray, (1872) 16 Wall. (U. B.) 203; Sewing Mach.
Co.'s Case, (1873) 18 Wall. (U. S.) 553; Home Ins. Co. 17. Mors~,

(1874) 20 Wall. (U. S.) 445; Vannevar t7. Bryant, (1874) 21 Walia
(U. B.) 41; The Lottawanna, (1874) 21 Wall. (U. S.) 558; GaineCJ
t'. Fuentes, (1875) 92 U. S. 10; Claflin t7. Houseman, (1876) 93
U. B. 130; Muller t7. Dow8, (1876) 94 U. 8. 444; Doyle t7. Con­
tinental Ins. Co., (1876) 94 U. S. 535; U. S. 17. Union Pac. R. Co.,
( 1878) 98 U. S. 569; Tennessee v. Davis, (1879) 100 U. B. 257;
B.tIl p. Boyd, (1881) 105 U. S. 647; Bush t7. Kentucky, (1882) 1()7
U. B. 110; Parkersburg, etc., Transp. Co. t7. Parkersburg, (1882)
107 U. B. 691; Gross t'. V. S.Mortgage Co., (1883) 108 U. B. 47;;
Chicago, etc.• R. Co. tJ. Wiggins Ferry Co., (1883) 108 U. S. 18;
Louisiana t'. New Orleans, (1883) lOS U. S. 568; Ellis t7. Davis,
(1883) 109 U. S. 485; Carron County t'. Smith, (1884) 111 U. S.
556; Southern Pac. R. Co. t7. California, (1886) 118 U. B. 109;
Barron t'. Burnside, (1887) 121 U. B. 186; Lincoln County 1'. Lun­
ing, (1890) 133 U. S. 529; Hans t7. Louisiana, (1890) 134 U. S. 1;
North Carolina t7. Temple, (1890) 134 U. S. 22; In re Neagle, (1890)
135 u. S. 1; Nashua, etc., R. Corp. f'. Boeton, etc., R. Corp., (1890)
136 U. S. 356; Jones t7. U. B., (1890) 137 U. B. 202; Cook County
f'. Calumet, etc., Canal, etc., Co., (1891) 138 U. S. 635; Manchester
t7. Massachusetts, (1891) 139 U. S. 240; 1ft re Garnett, (1891) 141
U. 8. 1; U. B. t7. Texas, (1892) 143 U. B. 621; Southern Pac. R.
00. t7. Denton, (1892) 148 U. B. 202; Cooke 17. Avery, (1893) 141
U. 8. 376; Cates t'. Allen. (1893) 149 U. 8. 451 j McNulty t'. Cali·



CITIZENSHIP 137

forma, (1893) 149 U. 8. 646; 1ft re Tyler, (1893) 149 U. B. 164;
Newport Light Co. t7. Newport, (1894) 151 U. 8. 527; New York,
etc., R. Co. t7. Bristol, (1894) 161 U. S. 556; Israel t7. Arthur,
(1894) 152 U. S. 355; :Michigan t7. Flint, etc., R. Co., (1894) 152
u. 8. 383; New Orleans t7. Benjamin, (1894) 153 U. S. 411; Mobile,
etc., R. Co. t7. Tennessee, (1894) 153 U. S. 486; Reagan "'. Farmers'
L. I; T. Co., (1894) 1M U. 8. 362; Interstate Commerce Commis­
sion 11. Brimson, (1894) 154 U. 8. 447 j Plumley t7. Massachusetts,
(1894) 155 U. S. 461; Andrews t7. Swartz, (1895) 156 U. S. 272j
Bt. Louis, etc., R. Co. ". Gill, (1895) 156 U. S. 649; Stevena v.
Nichola, (1895) 157 U. B. 370; In re Debs, (1895) 158 U. 8. 564;
Central Land Co. t7. Laidley, (1895) 159 U. S. 103; Folsom t7. ToWD­
ship Ninety-Six, (1895) 159 U. B. 611; Laing ". Rigney, (1896) 160
U. 8. 531; St. 1A>uis, etc., R. Co. t7. James, (1896) 161 U. 8. 645;
Woodruft' "'. Mi88issippi, (1896) 162 U. S. 291; Fallbrook Irrigation
Dist. 11. Bradley, (1896) 164 U. S. 112; Scott 17. Donald, (1897)
165 U. S. 107; Robertson t7. Baldwin, (1897) 165 U. 8. 275; Chicago,
etc., R. Co. ". Chicago, (1897) 166 U. S. 226; Forsyth ". Hammond,
(1897) 166 U. B. 506; Oxley Stave Co. ". Butler County, (1897)
166 U. B. 648; 1,. nJ Lennon, (1897) 166 U. S. 548; City R. Co. ".
Citizens' St. R. Co., (1,897) 166 U. S. 557; Douglas ". Kentucky,
(1897) 168 U. S. 488; Miller v. Cornwall R. Co., (1897) 168 U. S.
131; Baker f'. Grice, (1898) 169 U. S. 284; Smyth "'. Ames, (1898)
169 U. S. 466; Backus "'. Fort St. Union Depot Co., (1898) 169
U. S. 557; Tinsley". Anderson, (1898) 171 U. S. 101; Walla Walla
17. Walla Walla Water Co., (1898) 172 U. S. 1; Green Bay, etc.,
Canal Co. v. Patten Paper Co., (1898) 172 U. S. 58; Meyer t7. Rich­
mond, (1898) 172 U. S. 82; McCullough v. Virginia, (1898) 172
U. S. 102; Fitts f'. McGhee, (1899) 172 U. B. 516; Dewey",. Des
Moines, (1899) 173 U. 8. 193; Nicol t7. Ames, (1899) 173 U. B.
009; Covington t7. Kentucky, (1'899) 173 U. 8.231; La Abra Bilver
:Min. Co. t7. U. B., (1899) 175 U. B. 423; Louisiana t'. Texas, (1900)
176 U. B. 1; Whitman "'. Oxford Nat. Bank, (1900) 176 U. S. 559;
Hancock Nat. Bank 17. Farnum, (1900) 176 U. B. 640; Carter ".
Texas, (1900) 177 U. 8. 442; Smith "'. Reeves, (1900) 178 U. S.
436; Western Union Tel. Co. t7. Ann Arbor R. Co., (1900) 178 U. S.
239; Wiley "'. Sinkler, (1900) 179 U. S. 58; Missouri v. Illinois,
(1901) 180 U. S. 208; Eastern Bldg., etc., Maoe. 'V. Welling, (1901)
181 u. B. 47; Dooley t7. U. S., (1901) 182 U. S. 222; Tullock ".
Mulvane, (1902) 184 U. S. 497; Patton fJ. Brady, (1902) 184 U. B.
608; Kansas t7. Colorado, (1902) l85 U. 8. 125; Swafford v. Tern·
pleton, (1902) 186 U. B. 487 j Mobile Transp. Co. "'. Mobile, (1903)
187 U. S. 479; Andrews "'. Andrews, (1903) 188 U. S. 14; Hooker t7

Los Angeles, (1903) 188 U. S. 314; Cummings v. Chicago, (1903)
188 U. S. 410; Schaefer ". Werling, (1903) 188 U. S. 516; TIle
Roanoke, (1903) 189 U. S. 185; Detroit, etc., R. Co. ". Osborn,

Chapter
IV.
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Chapter
IV.

Treuoa.

Eftcleace
of tn:uoD.

Attalacler.

37. An immunity. From the charge of treason
against the United States, except for levying war
against them, or for adhering to their enemies, giv.:
ing them aid and comforl (Art III, Sec. 3, CL L
See Of TreasOfl, svpra, pp. 74 et seq.)

38. A right. To demand, in cases of trial for
treason, the testimony of two witnesses to the same
overt act, or a confession in open oolllt, as the only
basis of conviction. (Art ill, Sec. 3, CI. 1.)'1

39. An immunity. Against any attainder of

(1903) 189 u. S. 383; PatteraoD It. Bark Eudora. (1903) 190 U. S­
189; Howard f'. Fleming, (1903) 191 U. 8. 128; Arbue1de f'. Blaek·
bum, (1903) 191 U. 8. 406; Deposit Bulk f'. FraDldort, (1803) 191
u. 8.499; SpeueeJ' f'. Duplan Silk Co., (1903) 191 U. 8. &28; Wa..
bub Be Co. 17. Pearce, (19M) 192 U. 8. 179; Ropra •• Alabama,
(19M) 192 U. 8. 228; South Dakota t7. North CarollDa, (19M) 182
U. 8. 288; BaDltera Mut. Casualty Co. It. Kbmeapolia, etc., R. Co.,
(19M) 192 U. 8. 371; Spreckels Sugar RetlDiDg Co. e. lIeCIaiD,
(19CN) 192 U. S. 397.

'U. B. f'. Ineurputs, (1796) 2 Dall. (U. 8.) 331; U. 8. •• Kiteh·
ell, (1795) 2 Dali. (U. 8.) 348; B. p. Bollman, (1807) 4 Craneh
(U. 8.) ·75; Burr's Trial, 4 CraDeh (U. 8.) 489.

"To prevent the poaibility of thOle ealamiti. which I8U1t from
the erlenaion of treason to offenses of minor importance, that great
fundamental law which defines and limits the varioua departments
of our government has given a rule OD the subject both to the legi&­
lature and the courts of America, which neither caD be permitted
to transcend. 'Treason agaiust the United States lhan ecmaist 0D11
ID le.,png war against them, or in adhering to their enemies, ginD«
them aid and comfort! It Per Mr. Chief Justice :MarahaD, in Bill p.
Bollman, (1807) " Cranch (U. 8.) 128. Bee a1.eo U. 8. e. Hoxie,
(1808) 1 Paine (U. S.) 285.

"In the earlier periods of English histol7, the judgea were often
the pliant tools of the king, and eureieed the power of pUDiahiDg
for constructive tr_IOD8, UDder circumltaDees the DlO8t revoltiDg
and greatly to the oppression of innocent penoDL The wile and
aagacioUi framers of our CoDStitutioD have effeetuaD1 guarded
against such abuses of power, by declaring there lhall be DO eonvie­
tion for thia high erime on mere suspicion or OD proof of any fact
which is not an overt act of treaaon established by two witD...."
Charp to GraDd Jury, (1881) 1 Bond (U. 8.) 810.
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treason working corruption of blood or forfeiture, Chapter

except during the life of the person attainted. (Art. IV.

ill, Sec. 3, Cl. 2.)8

40. A right. To demand that each State shall 'iJ;hll.ad
give full faith and credit to the public acts, records, creclIt."

and judicial proceedings of every other State.
(Art. IV, Sec. 1.)1

IBiplow tI. Forrea~ (1889) 9 Wall. (U.8.) 339; Da7 tI. Jrlicou,
(1873) 18 Wall (U.8.) 168; B. fl. Umge, (1873) 18 Wall. (U.8.)
183; Wallach tI. Van Riswick, (1876) 92 U. 8. 202; U. B. tI. Dun·
lliDgton, (1892) 146 U. 8. 338.

"What was intended by the CODIItitutloual provision is free from
doubt. In England, attainders of treuon worked corruption of blood
and perpetual forfeiture of the estate of the penon attainted, to the
disiDherilon of his heirs, or of those who would otherwise be hi.
heine Thus inDoeeut children were made to Buffer because of the
offeD18 of their ancestor. When the Federal Constitution was
framed, this waa felt to be a great hardship, and even rank mjul­
tice. For this re&BOn, it was ordained that no attainder of treason
should work corruption of blood or forfeiture, except during the
Ufe of the per80Il attainted." Wallach tI. Van Riswick, (1875) 92
U. 8.210.

• MillB tI. Duryee, (1813) 7 Cranch (U. B.) 481 j Hampton t7.

M'Counel, (1818) 3 Wheat. (U. B.) 234; Mayhew t7. Thatcher,
(1821) 8 Wh_t. (U. B.) 129; Darby tI. Mayer, (1826) 10 Wheat.
(U. 8.) 465; U. 8. t7. Amed7, (1826) 11 Wheat. (U. B.) 392; Cald-
well 11. Carrington, (1836) 9 Pet. (U. B.) 86; M'Elmoyle 1'. Cohen,
(1839) 13 Pet. (U. 8.) 312; Augusta Bank t1. Earle, (1839) 13 Pet.
(U. B.) 619; Alabama State Bank tI. Dalton, (1850) 9 How.
(U. 8.) 522; D'Arcy tI. Ketchum, (1860) 11 How. (U. B.) 165;
Christmas tI. RusBell, (1866) 5 WalL (U. B.) 290; Green t7. Van
Buskirk, (1868) 7 WaD. (U. B.) 139; Paul tI. Virginia, (1868) 8
Wall. (U. B.) 168; Board of Public Works tI. Columbia College,
(1873) 17 Wall. (U. 8.) fi21; Thompson tI. Whitman, (1873) 18
Wall. (U. 8.) 4fi7; Penn01er tI. Neff, (1877) 95 U. S. 714; Bona­
parte t7. Appeal Tax Ct., (1882) 104 U. B. fi92; Robertson t7. Pick­
rell, (1883) 109 U. 8. 608; Brown t7. HouBton, (1885) 114 U. s.
622; Hanley tI. Donoghue, (1885) 116 U. 8. 1; Renaud t7. Abbott,
(1886) 118 U. S. 277; Chicago, etc., R. Co. t7. Wiggius Ferry Co.,
(1887) 119 U. B. 615; Borer t'. Chapman, (1887) 119 U. B. 587;
Cole ". Cunningham, (1890) 133 U. B. 107; Blount t1. Walker,
(1890) 134 U. B. 607; Simmons t7. Saul, (1891) 138 U. S. 439;
Reynolds t7. Stockton, (1891) 140 U. S. 2M; Carpenter tI. Strange,
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Chapter
IV.

UDiyerul
privilep:l.

41. A right. In the citizens of each State tD en­
joy all the privileges and immunities of citizens in
the several States. (Art. IV, Sec. 2, Cl. 1.)1

(1891) 141 U. 8. 87 i HUDtiDgton t7. Attrill, (1892) 148 U. 8. 867;
Glenn t1. Garth, (1893) 147 U. 8. 380; Laing t1. Rignq, (1898) lee
U. 8. 631; Chiea80, etc., R. Co. t7. Sturm, (1899) 174 U. 8. 710;
Thormaun t7. Frame, (1900) 176 U. 8. 3&0; Hancock NaL B&Dk e_
Farnum, (1900) 178 U. B. 840; Clarke t7. Clarke, (1900) 178 U. S­
188; Wilkes County t7. Coler, (1901) 180 U. S. 508; W. W. Cargill
Co. 11. Jrlbmesota, (1901) 180 U. 8. 462; Jolmaon t7. New York L.
Ina. Co., (1903) 187 U. B. 491; Andrews t7. Andrews, (1903) 188
U. 8. 14 j Blackstone ". Miller, (1903) 188 U. S. 189; Finney t7. 0111,
(1903) 189 U. 8. 336; Wabash R. Co. t1. Flannigan, (1904) In
U. 8. 29; German Sav., etc., Soc. t1. Dormitzer, (1904) 192 U. 8.
126; Wedding t7. Mqler, (1904) 192 U. S. 573.

1 U. 8. Bank t7. Deveaux, (1809) 5 Craneh (U. B.) 81; Quai.

17. Ballon, (1832) 8 Pet. (U. B.) 781; Rhode Island t7. Massachu­
setts, (1838) 12 Pet. (U. 8.) 857; Augusta Bank t1. Earle, (1839)
13 Pet. (U. B.) 519; Moore ". nlinoia, (1852) 14 How. (U. 8.)
13; Conner t1. Elliott, (1855) 18 How. (U. B.) 591; Dred Scott w.
Sandford, (1856) 19 How. (U. B.) 393; Crandall t1. Nevada, (1867)
8 Wall. (U. B.) 35; Woodru1r ". Parham, (1868) 8 Wall. (U. 8.)
123; Paul t'. Virginia, (1888) 8 Wall. (U. B.) 168; Downham w.
Alexandria, (1869) 10 Wall. (U. B.) 173; Liverpool Ina. Co. e.
MassachUBetts, (1870) 10 Wall. (U. B.) 668; Ward t1. Maryland,
(1870) 12 Wall. (U. B.) 418; Slaughter-HoWIe Cases, (1872) 18
Wall. (D. B.) 36; Bradwell ". State, (1872) 18 Wall. (U.8.) 130;
Chemung Canal Bank t1. Lowery, (1876) 93 U. B. 72 i McCready ••
Virginia, (1876) 94 U. S. 391; Philadelphia Fire .Assoe. t7. New
York, (1886) 119 U. S. 110; Pembina Consol. Silver Min., etc., Co.
t7. Pennsylvania, (1888) 125 U. S. 181; Kimmish ". Ball, (1889)
129 U. B. 217;. Cole t7. Cunningham, (1890) 133 U. S. 107; MaD­
chester ". Massachusetts, (1891) 139 U. 8. 240; Pittsburg, etc., Coal
Co. ". Bates, (1895) 156 U. S. 577; Vance t'. W. A. Vandercook Co.,
(1898) 170 U. S. 438; Blake t1. McClung, (1898) 172 U. S. 239;
Williams t'. Fears, (1900) 179 U. 8. 270; Travellers· Ins. Co. .,.
Connecticut, (1902) 185 U. S. 364; Chadwick t'. Kelley, (1903) 187
U. S. 540; Diamond Glue Co. t'. U. B. Glue Co., (1903) 187 U. S.
811; Blackstone t'. Miller, (1903) 188 U. S. 189; Angl~Amerieu.

Provision Co. t'. Davis Provision Co., (1903) 191 U. S. 373.
"The Constitution of the United States declares that the citizen.

of each State shall be entitled to all the privileges and immunities
of citizens in the several States. And although these privileges and
immUDitie8, for greater safety, are placed under the guardianship
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Protection
of States.

Extradi­
tion of
criminals.

Extradi­
tion of
persons
held to
service.

42. A right. To demand from any State the Chapter

extradition and removal of any person who shall flee _IV_._

thereto, who is charged, in another State, with
treason, felony, or other crime. (Art. IV, Sec. 2,
01. 2).1

43. A right. To demand the delivery, on claim
of the party entitled, of any person held to service
or labor, in one State, who has escaped to another
State. (Art. IV, Sec. 2, 01. 3.)8

44. A right. To the performance of the guar­
antee of the United States that every State in the
Union shall have 8 republican form of government,
and that the United States will protect each of them
from invasion and against domestic violence. (Art.
IV, Sec. 4.)4

of the general government, still the States may by their law8 and
in their tribunals protect and enforce them. They have not only
the power, but it is a duty enjoined upon them by this provision in
the Constitution." Per Mr. Justice Taney, in Prigg 11. Pennsylvania,
(1842) 16 Pet. (U. S.) 629.

2 Holmes 17. JennisoD, (1840) 14 Pet. (U. S.) 540 j Kentucky ".
Dennison, (1860) 24 How. (U. S.) 66; Taylor fJ. Taintor, (1872)
16 Wall. (U. S.) 366; Carroll County t7. Smith, (1884) 'Ill U. S.
566; Etl: p. Beggel, (1885) 114 U. B. 642; Mahon 'V. Justice, (1888)
127 U. B. 700; Lascelles ". Georgia, (1893) 148 U. S. 537; Utter ".
FraDldin, (1899) 172 U. S. 416.

IPrigg v. Pennsylvania, (1842) 16 Pet. (U. S.) 539; Jones ".
Van Zandt, (1847) 5 How. (U. S.) 215; Strader t1. Graham, (1850)
10 How. (U. S.) 82; Moore t1. Illinois, (1852) 14 How. (U. S.) 13;
Dred Scott ~. Sandford, (1856) 19 How. (U. S.) 393; Ableman t1.

Booth, (1858) 21 How. (U. S.) 506.
"Every State has an undoubted right to determine the 8tatus, or

domestic- and social condition, of the persons domiciled within its
territory; except in 80 far as the powers of the States in this re­
apect are restrained, or duties and obligations imposed upon them,
by the Constitution of the United States!' Strader t1. Graham,
(1850) 10 How. (U. B.) 93.

4 Luther i7. Borden, (1849) 7 How. (U. B.) 1; Texas ". White,
(1868) 7 Wall. (U. S.) 700; In '1"6 Duncan, (1891) 139 U. S. 449;
Taylor ". Beckham, (1900) 178 U. S. 648.
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Chapter
IV.

45. A right. In each State to equal suffrage in
the Senate. (Art. V.)

Equalit7
in the
SeDate.

Aaembt7
and pett­
aoD.

These being the only rights, privileges, and im­
munities guaranteed to ci~n8 by the Constitution
itself, the following additional appear in the first
twelve amendments to the Constitution: I

~le:lr:OIl. 46. An immunity. Against any law of Congress
:d':n:e respecting an establishment of religion, or prohibit­
pre-. ing the free exercise thereof, or abridging the free­

dom of speech or of the press. (Art. I.)e

47. A right. Of the people peaceably to assem­
ble, and to petition the government for a redress of
grievances. (Art. I.)T

I "It was one of the objections most eerioualy urged ap.iII8t the
new Constitution by those who opposed its ratiftcation by the
States, that it contained no formal Bill of Rights. (Federalist, No.
Waiv.) And the State of Virginia accompanied her ratification by
the recommendation of an amendment embodying BUch a bill. (3 El­
liot's Debates, 661.) The feeling on this 15ubject led to the adoption
of the first ten amendments to that iDStrument at one time, ahortl7
after the government was organized. These are all designed to
operate &s restraints on the general government, and most of them
for the protection of private rights of persODS and property. Not­
withstanding this reproach, however, there are many provisions in
the original instrument of this latter character." Kring t7. Miaeouri,
(1882) 107 U. S. 226•

.. Terrett t7. Taylor, (1815) 9 Cranch (U. S.) 43 j Vidal t7. Phila­
delphia, (1844) 2 How. (U. B.) 127; E:z; p. Garland, (1888) 4
Wall. (U. B.) 333; U. B. t7. Cruiksha*, (1875) 92 U. B. 542; Rey­
nolds t7. U. B., (1878) 98 U. 8. 145; Spies t'. illinois, (1887) 123
U. B. 131; Davis t'. Beason, (1890) 133 U. B. 333; Eilenbecker t'.

Plymouth County, (1890) 134 U. B. 31; Church of Jesus Christ t7.

U. B., (1890) 136 U. S. 1; In fVJ Rapier, (1892) 143 U. 8. 110;
Horner f'. U. B., (1892) 143 U. B. 207; Brad11eld t7. Roberta, (1891)
176 U. B. 291.

T "The right of the people peaceably to assemble for the purpose
of petitioning Congress for a redrees of grievances, or for any thing
else connected with "the powers or the duties of the national 8Owm­
met, is an attribute of natioDal citizeDahip, and, .. aueh, UDder
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48. A right. Of the people to keep and bear
arms. A right not to be infringed. (Art. II.)8

49. An immunity. From the quartering of
troops in any house in time of peace without the
consent of the owner, or in time of war, except in a
manner to be prescribed by law. (Art. m.)

50. An immunity. Against unreasonable
searches or seizures. (Art. IV.)'

51. A right. To demand that search warrants
shall not issue except upon probable cause, sup­
ported by oath or affirmation and particularly de-

the protection of, and guaranteed by, the United States. The vef1
id. of a 8Ovemment, republican in form, implies a right on the part
of its citizens to meet peaceably for CODSultation in respect to publio
affairs and to petition for & redresa of grievances." U. 8. t7. Cruik·
ahank, (1876) 92 U. 8. 662.

I Presser t7. Illinois, (1888) 118 U. 8. 262 i Spies t7. Illinoi.,
(1887) 123 U.8. 131; Eilenbecksr t7. Plymouth County, (1890) 13~

U. S.31.
'Pfhis is not a right granted by the Constitution. Neither is it

in any manner depeDdent upon that instrument for its existence.
The Second Amendment declares that it shall not be infringed; but
this, .. baa been seen, means DO more than that it shall not be
infringed by Congress. This fa ODe of the amendments that has no
other effect than to restrict the powers of the national government,
leaving the people to look for their protection against any violation
by their feUow-citiRDs of the rights it recognizes, to what is called,
in TAB Oit, of N"." York. t7. Mim, (1837) 11 Pet. (U. 8.) 139, the
'powers which relate to merely municipal legislation, or what wu,
perhaps, more properly called internal police,' 'Dot surrendered or
restrained' by the Constitution of the United States." U. S. ".
Cruikshank, (1875) 92 U. 8. 563.

I Smith tI. Maryland, (1866) 18 How. (U. 8.) 71; Murray t7. Ho­
boken IA.Dd, etc., Co., (1855) 18 How. (U. 8.) 272; Em ". Milligan,
(1866) 4 Wall. (U. S.) 2; Boyd tI. U. 8., (1888) 116 U. S. 616;
Spies t7. Dlinola, (1887) 123 U. 8. 131; Eilenbecker t7. Plymouth
County, (1890) 134 U. S. 31; Fong Yue Tfng t7. U. 8., (1893) 149
U. 8. 898; IDtentate Commerce Commiasion t7. Brimson, (18M)
1M U. 8. 447; I" "' Chapman, (1897) 18e U. 8. 881; ..lama e.
New York, (1904). 192 U. 8. 181.

Chapter
IV.

BeariDIr
arma.

S)uarter­
mE troop..

Searchee
and leia­
urea.
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scribing the place to be searched, and the person or
things to be seized. (Art. IV.)1

52. A right. That no citizen be held to answer
to the Federal government for a capital or otherwise
infamous crime, unless on a presentment or indict­
ment of a grand jury, except in cases arising in the
land or nav~l forces, or in the militia, when in actual
service. (Art. V.)I

1 "The security intended to be guaranteed by the Fourth AmeDd·
mat against wrongful search and seizures is designed to prevent
nolations of private security iil person and property and unlawful
invasion of the sanctity of the home of the citizen by ofBcers of·
the law, acting under legislative or judicial sanction, and to give
remedy against such Wlurpations when attempted. But the English
and nearly all of the American cases have declined to extend this
doctrine to the extent of excluding testimony which has been ob­
tained by 8uch meaDS, if it is otherwise competent." Adams t'. New
York, (1904) 192 U. S. 698.

2U. S. t'. Perez, (1824) 9 Wheat. (U. S.) 679; Barron t'. Balti­
more, (1833) 7 Pet. (U. S.) 243; Fox fJ. Ohio, . (1847) 5 How.
(U. S.) 410; West River Bridge Co. t'. nix, (184:8) 6 How. (U. S.)
507; Mitchell t'. Harmony, (1851) 13 How. (U. S.) 115; Moore fie

TIIinois, (1852) 14 How. (U. B.) 13; Murray t1. Hoboken Land, etc.,
Co., (1855) 18 How. (U. S.) 272; Dynes t'. Hoover, (1857) 20
How. (U. B.) 65; Withers ~. Buckley, (1857) 20 How. (U. S.)
84; Gilman t'. Sheboygan, (1862) 2 Black (U. B.) 510; EfA' p. Milli­
gan, (1866) 4 Wall. (U. S.) 2; Twitchell t'. Pennsylvania, (1868)
7 Wall. (U. S.) 321; Hepburn t1. Griswold, (1869) 8 Wall. (U. B.)
603; Miller t'. U. S., (1870) 11 Wall. (U. B.) 268; Legal Tender
Cases, (1870) 12 Wall. (U. S.) 457; Pumpelly t'. Green Bay, etc.,
Canal Co., (1871) 13 Wall. (U. S.) 166; Osborn t'. NicholsoD,
(1871) 13 Wall. (U. B.) 654; EtIJ p. Lange, (1873) 18 Wall. (U. S.l
163; Kohl t'. U. B., (1875) 91 U. S. 367; Davidson ~. New Orleans,
(1877) 96 U. S. 97; Sinking Fund Cases, (1878) 99 U. B. ;00;
Langford t'. U. S., (1879) 101 U. S. 341; Kelly ~. Pittsburgh,
(1881) 104 U. S. 78; E~ p. Wall, (1882) 107 U. S. 285; U. S. 1:.

Jones, (1883) 109 U. S. 513; U. S. t'. Great Falls Mfg. Co., (1884)
112 U. B. 645; E:» p. Wilson, (1885) 114 U. B. '17; Boyd t'. U. S.,
(1886) 118 U. S. 816; Mackin ~. U. S., (1886) 117 U. S. 348; E~p.

Bain, (1887) 121 U. S. 1; Parkinson t'. U. B., (1887) 121 U. S.
281; Spies ". Illinois, (1887) 123 U. B. 131; Callan ~. Wilson,
(1888) 127 U. S. 540; U. S. v. De Walt, (1888) 128 U. 8. 393;
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53. An immunity. From being twice put in Chapter

jeopardy of life or limb for the same offense. (Art. IV.
V.)3 Former

jeopardy.

54. An immunity. From being a witness Self-in-
crimina-

against himself. (Art. V.)4 tiona

55. A right. To due process of law before being ~:ess

deprived of life, liberty, or property. (Art. V.)I of Jaw.

56. A right. To just compensation for any ~~I:~Dior

property taken for public use. (Art. V.)' :k=~:r

57. A right. To speedy and public trial in all Trial.of
perSOD

cases of criminal prosecutions by an impartial jury :fc:::e.
J4anDiDg f'. Prench, (1890) 133 tI. S. 186; Eilenbecker f'. Plymouth
County, (1890) 1,34 U. S. 31; LoUisville, etc., R. Co. v. Woodson,
(1890) 134 U. S. 614; In re Rosl, (1891) 140 U. S. 453; Counsel-
man i7. Hitchcock, (1892) 142 U. S. 547; Simmons v. U. S., (1891)
142 U. S. 148; Thorington i7. Montgomery, (1893) 147 U. S. 490;
Monongahela Nav. Co. v. U. B., (1893) 148 U. B. 312; Fong Yue
TiDg f'. U. S., (1893) 149 U. 8. 698; Lees v. U. B., (1893) 150 U. B.
476; Marchant tJ. Pennsylvania R. Co., (1894) 153 U. S. 380; Lin­
ford v. Ellison, (1894) 156 U. S. 503; Johnson ". Sayre, (1895) 158
U. 8. 109; Sweet tJ. Reehel, (1895) 159 U. S. 380; Brown v. Walker,
(1896) 161 U. S. 591; Wong Wing v. U. S., (1896) 163 U. 8. 228;
Talton t7. Mayes, (1896) 163 U. S. 376; Bauman t7. Ross, (1897)
187 U. S. 548; Wilson tJ. Lambert, (1898) 168 U. S. 611; U. 8. ".
Joint Traffie Asaoc., (1898) 171 U. S. 505; Maxwell v. Dow, (1900)
176 U. S. 581; Scranton tJ. Wheeler, (1900) 179 U. S. 141; Me­
DoDald v. Massachusetts, (1901) 180 U. S. 311; Neely v. Henke~,

(1901) 180 U. S. 109; French tJ. Barber Asphalt Paving Co., (1901)
181 U. B. 324; Wight v. DavidsOD, (1901) 181 U. S. 371 j Tona­
wanda 11. Lyon, (1901) 181 U. 8. 389; Capital City Dairy Co_ fJ.

Ohio, (1902) 183 U_ S. 238; Hanover Nat. Bank ". Moysee, (1902)
186 U. 8. 181; Dreyer 11. Dlinois, (1902) 187 U. S. 71; Lone Wolf
f'. Hitchcock, (1903) 187 U. 8. 553; U. S. fJ. Lynah, (1903) 188
U. B. 445; Japanese Immigrant Case, (1903) 189 U. S. 86; Hawaii
t'. Mankichi, (1903) 190 U. S. 197; Bedford 11. U. S., (1904) 192
U. 8. 217; Butttleld "'. Stranahan, (1904) 192 U. B. 470; Adams ..,.
New York, (1904) 192 U. S. 585.

I See cases cited in note 2, supra•
• See cases cited in note 2, 81IprtJ.

I See caleS cited in note 2, ftlpnJ•

• See cases cited in note 2, supra.

10
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Chapter
IV.

of the district wherein any crime is charged to have
been committed, the district to have been previously
ascertained by law; to be informed of the nature and
cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process
for obtaining witnesses in his favor; and to have the
assistance of counsel for his defense. (Art. VI.)'

Jane. Ia 58. A ng.ht. In suits at common law, involvmg·ci'ril caea.
a value exceeding twenty dollars, to a trial by jury.
(Art. VII.)8

'u. 8. t7. Coolidge, (1816) 1 Wh_t. (U. 8.) 415; B. fJ. K.mq,
(1821) 7 Wheat. (U. 8.) 38; U. 8. t1. IIills, (1833) 7 Pet. (u. 8.)
142; Barron t7. Baltimore, (1833) 7 Pet. (U. B.) 243; Fox tJ. Ohio,
(111'7) 5 How. (U. 8.) 410; Withers t'. Buckley, (1867) 20 Bow.
(u. S.) 11'; EfIJ fJ. llilUgan, (1868) 4 WalL (U. 8.) 2; Twitchell
tI. PeDll.BYlvania, (1868) 7 Wall. (U. 8.) 321; Killer f'. U. S.,
(1870) 11 Wall. (U. B.) 268; U. S. t1. Cook, (1872) 17 Wall.
(U. 8.) 188; U. B. i7. Cruikshank, (1876) 92 U. 8. M2; Reynolds

17. U. 8., (1878) 98 U. 8. 145; Spies t'. nlinoia, (1887) 123 U. S.
131; Brooks "'. Missouri, (1888) 124 U. B. 394; Callan t1. Wilson,
(1888) 127 U. 8. 640; Eilenbecker t'. Plymou~h County, (1890)
134 U. B. 31; Jones t1. U. S., (1890) 137 U. B. 202; Cook 17. U. B.,
(1891) 138 U. S. 157; 1ft fVJ Shibuya Jugiro, (1891) 140 U. S. 291;
1ft rfJ Rosa, (1891) 140 U. S. 453; Fong Yue Ting t1. U. B., (1893)
149 U. 8. 898; Mattox t7. U. B., (1895) 156 U. 8. 237; Rosen tJ.

U.8., (1896) 161 U. B. 29; U. B. t7. Zucker, (1896) 161 U. B.475;
Wong WiDg t1. U. B., (1898) 163 U. S. 228; ThompsoD f'. Utah,
(1898) 170 U. S. 343; Maxwell t1. Dow, (1900) 178 U. 8. 681;
:Motes t1. U. B., (1900) 178 U. 8. 458; Fidelity, etc., Co. 17. U. 8.,
(1902) 187 U. 8. 311; Hawaii t1. Mankichi, (1903) 190 U. S. 197.

I U. S. f1. La Vengeance, (1796) 3 Dall. (U. B.) 297; Columbia
Bank t7. Okely, (1819) 4 Wheat. (U. B.) 235; Pal'8ODB 17. Bedford,
( 1830) 3 Pet. (U. S.) 433; Livingston t7. Moore, (1833) 7 Pet.
(U. B.) 489; Webster t7. Reid, (1850) 11 How. (U. B.) 437; Penn­
sylvania f1. Wheeling, etc., Bridge Co., (1851) 13 How. (U. B.)
518; Justices t1. Murray, (1889) 9 Wall. (U. 8.) 274; Edwards f1.

Elliott, (1874) 21 Wall. (U. B.) 632; Pearson t7. YewdaII, (1877)
96 U. 8. 294; McElrath t1. U. 8., (1880) 102 U. S. 428; Spies t7.

Dlinoia, (1887) 123 U. B. 131; ArkaD888 Valley uDd, etc., Co. 17.

ManD, (1889) 130 U. B. 69; EileDbecker "'. Plymouth County,
(1890) 134 U. 8. 31 i Whitehead 17. 8hattuck, (1891), 138 U. S.
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Retrial of
fKtL

Reier9&­
tion of
powen..

Bait, fiDes.
and pun­
iahmaatl.

Effect of
enumera­
tion of
ripu.

59. An immunity. From having any fact tried Chapter

by a jury reexamined in any court of the United _IV_._

States, otherwise than according to the rules of com­
mon law. (Art. VII.)'

60. An immunity. Against the requirement of
excessive bail, against the imposition of excessive
fines, and against the infliction of cruel and unusual
punishments. (Art. VITI.)!

61. A declaration. That the.enumeration in the
Constitution of certain rights shall not be construed
to deny or disparage others retained by the people.
(Art. IX.)I

62. A guarantee. That the powers not dele­
gated to the United States by the Constitution, nor

148; Scott t7. Neely, (1891) 140 U. B. 106; Cates t7. Allen, (1893)
1'9 U. 8. 451; Fong Yue Ting t7. U. B., (1893) 149 U. S. 898;
Coughran t7. Bigelow, (1896) 164 U. 8.301; Walker t7. New Mexico,
etc., R. Co., (1897) 185 U. S. 693; Chicago, etc., R. Co. t7. Chi­
eago, (1897) 186 U. 8. 226; American Pub. Co. t7. Fisher, (1897)
188 U. 8. 464; Fidelity, etc., Co. t7. U. B., (1902) 187 U. 8. 315.

I Bee C&Be8 cited in Dote 1, auprG.
1 Pervear ". Massachusetts, (1886) fi WaD. (U. B.) 475; 8pJes t'.

nlinois, (1887) 123 U. B. 131; Manning t7. French, (1890) 133
U. 8. 188; EileDbecker ". Plymouth County, (1890) 134 U. S. 31;
KeEly.iDe t7. Brush, (1891) 142 U. 8. 155; O'Neil ". Vermont,
(1892) 144 U. S. 323; McDouald t7. MauachUBette, (1901) 180
U.S. 311.

2 Liviugston t7. Moore, (1833) 7 Pet. (U. S.) 469; Spies ". nIl­
DOW, (1887) 123 U. 8. 131.

"Thia government is acknowledged by aD to be one of enumerated
powers. The principle, that it can exercise only the powers granted
to it, would eeem too apparent to have required to be enforced by
all those arguments which its enlightened friends, while it was de­
pending before the people, found it necessary to urge. That prin­
ciple is now univel'8ally admitted. But the question respecting the
extent of the powera actually granted ia perpetually arising, and
will probably continue to" arise, &8 long &8 our system ahall uist."
M'Culloch t7. Maryland, (1819) ~ Wheat. (0. 8.) 400.
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Chapter prohibited to the States, are reserved to the States
IV. respectively, or to the people. (Art. X.)I

What
(»Owen af·
fected by
the amad·
JIICIltL

In Lloyd 11. Dollison, decided May 16, 1904, the

I Chisholm t7. Georgia, (1793) 2 Dall. (U. 8.) 419; HolliDp
worth v. Virginia, (1798) 3 Dall. (U. 8.) 378; Martin t7. Hater,
(1816) 1 Wheat. (U. S.) 304; M'Culloch v. Maryland, (1819) ~

Wheat. (U. B.) 316; Anderson t1. Dunn, (1821) 6 Wheat. (U. S.)
204; Cohen t7. Virginia, (1821) 8 Wheat. (U. S.) 264 ; Osborn t'.

U. S. Bank, (1824) 9 Wheat. (U. S.) 738; Buckner f'. FiDler,
(1829) 2 Pet. (U. S. ) 686; Ableman f'. Booth, (1868) 21 How.
(u. s.) 506; Collector t7. Day, (1870) 11 Wall (U. S.) 113; Claflin
t7. Houseman, (187ti) 93 U. S. 130; Inman Steamship Co. t1. TiDker,
( 1876) 9' U. S. 238; U. S. t1. Fox, (1876) 94 U. 8. 315; Tenneuee

17. Davis, (1879) 100 U. B. 257; Spies t1. Illinois, (1887) 123 U. S­
131; Pollock t1. Farmers' L. &; T. Co., (1895 ) 157 U. S. 429; For­
syth t1. Hammond, (1897) 166 U. S. 506; St. AnthoDy Falla Water
Power Co. t1. St. Paul Water Com'rs, (1897) 188 U. S. 349; :Mis­
souri, etc., R. Co., t1. Haber, (1898) 169 U. 8. 613; Hancock Mut.
L. Ins. Co. t1. Warren, (1901) 181 U. S. 73; Kansas t7. Colorado,
(1902) 185 U. S. 125; Andrews t1. Andrews, (1903) 188 U. S. 14;
Church v. Kelsey, (1887) 121 U. S. 282; Ouachita Packet Co. ".
Aiken, (1887) 127 U. S. 444; Western Union Tel. Co. t7. Pendleton,
(1887) 122 U. S. 347; Bowman t1. Chicago, etc., R. Co., (1888) 125
U. S. 465; Mahon t1. Justice. (1888) 127 U. B. 700; Leisy t'. Ha.rdin,
(1890) 135 U. S. 100; Manchester t'. Massachusetts, (1891) 139
U. S. 240.

U The perpetuity and indissolubility of the Union by no meaDS
implies the los8 of distinct and individual existence, or of the right
of self-government by the States. Under the Articles of Confedera­
tion each State retained its sovereignty, freedom, aDd independence,
and every power, jurisdiction, and right not expressly delegated to
the United States. Under the Constitution, though the powers of
the States were much restricted, still, all powers Dot delegated to
the United States, nor prohibited to the States, are reserved to the
States respectively, or to the people. • • . Not only, therefore,
can there be no loss of separate and independent autonomy to the
States, through their union under the Constitution, but it may be
Dot unreasonably said that the preservation of the States, and the
maintenance of their governments, are as much within the design
and care of the Constitution as the preservation of the Union and
the maintenance of the national government. The Constitution. in
all its provisions, looks to an indestructible Union, composed of in­
destructible States." Teus t'. White, (1868) 7 Wan. (U. 8.) 700.



CITIZENSHIP 149

Supreme Court said that the first eight amendments Chapter

to the Constitution of the United States have refer- IV.

ence to powers exercised by the government of the
United States, and not to those of the States.·

The Eleventh Amendment to the Constitution re­
lates simply to a limitation of Federal judicial
power, and the Twelfth Amendment to the manner
in which presidential and vice-presidential electors
shall meet and cast and certify the electoral vote,
and to the manner of deciding the result; so that
they have no direct significance or bearing on the
rights of citizenship.

The first ten amendments to the Constitution ~~~d

were proposed to the legislatures of the several ~r:~fica·The
· 0 first tenStates by the First ongress, September 25, 1789. amend·

They were ratified by the States, beginning with New _tao

Jersey, November 20, 1789, and ending with Vir-
ginia, December 15, 1791. There is no evidence
on the journals of Congress that the legislatures of
Connecticut, Georgia, or Massachusetts ratified them.

The Eleventh Amendment was proposed to the iie;:tIr
legislatures of the several States by the Third Con- ~~~d.

gress, September 5, 1794, and was declared to have
been ratified by the legislatures of three-fourths of
the States, in a message from the President to Con-
gress dated January 8, 1798.

The Twelfth Amendment to the Constitution was TW~f~h

proposed to the legislatures of the several States ~~~d.

by the Eighth Congress, December 12, 1803, in
• Ohio f'. DollisoD, (1904) 194 U. 8. 446.
" That the llrst ten articles of amendment were not intended to

limit the powers of the 8tate governments in respect to their own
people, but to operate on the national government alone, was de­
cided more than a half century &gO, and that decision baa been
steadily adhered to since." Spies t7. Dlinois, (1887) 123 U. B. 166.
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Scope of
Federal
J)Owera.

~hap\er lieu of the original third paragraph of the first sec­
._IV_e_ tion of the second article, and was declared aqopted

in a proclamation of the Secretary of State, Septem­
ber 25, 1804.

From 1804 to 1865 the Constitution and twelve
amendments remained unchanged.

It was not until February 1, 1865, that the Thir­
teenth Amendment or first of the great "war amend­
ments" was proposed. It was declared adopted in
a proclamation of the secretary of state, dated De­
cember 18, 1865. The Fourteenth Amendment was
proposed June 16, 1866, and declared adopted July
21, 1868. The Fifteenth Amendment was proposed
February 27, 1869, and proclaimed as adopted March
30, 1870.

Let us now inquire into the rights, privileges, and
immunities of citizens, as citizens .of the United
States and of their respective States, during the first
seventy-six years of the Union, and afterwards ex­
amine how far these rights have been modified, or
State and Federal control of them changed, by the
amendments consequent upon the great Civil War.

The following reflections must result to every
student of the subject, from the aforegoing recital.

Rights fa First. That the correlative relations of govem-the States

:J~~~ ment and citizenship were absolute and unqualified
as between the States and their citizens after the
States gained independence and prior to the forma­
tion of the Union.

Second. That the Federal government when
formed was one of limited scope and powers, and
after its formation, notwithstanding the creation and
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recognition of the sixty-odd F~eral rights, privi- Chapter

leges, and immunities as citizens of the Union, above IV.

set forth, a vast residuum of power and control over
the rights, privileges, and immunities of their citi-
zens remained in the States.

Third. That the Federal government, while su- ::~a.

preme in its sphere, was not framed to reach, and ::d1e
­

its creation did not affect, the undelegated powers powerL

of the States, in municipal affairs, over their own
eitizens, and that its power over such was expressly
negatived by the instrument which brought it into
being.

This is so manifest that the Constitution might
well have begun with the language of the last of the
ten first 8.mendments, for the States existed before
-their representatives created the Union by the dele­
gation of certain enumerated powers, and it goes
without saying that "the powers not delegated to
the United States by the Constitution are reserved
to the States respectively or to the people."

The rights of citizens, both as citizens of the :'~~~re­

United States and of the States, under nearly every &p~~e
~lause of the Constitution and the first twelve Court.

amendments, were fully considered and defined be-
fore the outbreak of our great Civil War, by the
Supreme Court of the United States. To the great
glory of that tribunal it may be truly sa.id that its
interpretations have been universally recognized as
-wise, conservative and just; that if it has erred at all
it has been rather towards the reserved powers of
the States than towards an enlargement of Federal
power by implication; that for the most part its
judgments have remained unaffected by the excite-
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Chapter mente and changes of civil conflict; and that, even
IV. concerning such of its decisions as have been re­

versed by the logic of events, the wisdom and justice
of its action upon the law and the facts then before
it are now universally admitted, however bitterly
they may have been aspersed at the time those de­
cisions were rendered.

~ee:::' The footnotes on the foregoing pages have set
~u. forth every decision of the Supreme Court upon

every clause of the Constitution and amendments,
bearing on the rights, privileges, and immunities of
citizens, and a careful study of those decisions, as
they relate to each of the subjects above set forth,
must be the only satisfactory road to a mastery of
the subjects. What follows is a mere surface index
of the substance of the decisions upon the most im­
portant of those questions, intended to stimulate to a
thorough study of the cases.

The citation of authorities in connection with a
statement of the minor topics is deemed a sufficient
reference to them.

Proceeding to consider the more important top­
ics in the order of their presentation above, we come
first to the subject---

Tazation of the Citizen (Right 9 above).

~imita. The power of taxation of the citizen by the States
tlons on

~:~e~ll· is unlimited by law save concerning taxes on exports
or imports or tonnage dutil!s. It is limited in the
United States by only three conditions, the first be­
ing that it cannot tax exports, the second that direct
taxes shall be apportioned among the several States
according to their respective numbers, and the third
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that all duties, imposts, and excises shall be uniform
throughout the United States.'

The grant of taxing power to the United States
by the Constitution has been held to be an absolute
grant subject only to the above limitations. More­
over, the power of taxation possessed by the United
States over citizens of the District of Columbia has
been held to be as unlimited as that possessed by the
States over their citizens.

Many cases have arisen in which the question was
whether the particular tax involved in the contro­
versy was a direct tax; but in all such cases the de­
cision turned on that, as a question of fact, and was
not instructive beyond the understanding of the par­
ticular statute involved; for, with the nature of the
tax settled, the legal principles applicable to it were
those stated above.

A most thorough and exhaustive discussion of the
nature and erlent of Federal taxing power and of
what does and does not constitute a direct tax will be
found in the case of Pollock v. Farmers' L. " T. Co.'

Chapter
IV.

DeciaiODI
• to tax·
adon.

Of the Immunity of the Oitizen from Arrest, while
.Attending 00ngres8, and in Going to and Return­
ir&g from the Bame, and from Being Questioned
in Any Other Place for Any Speech or Debate
(Immunity 7 above).

This is an old and salutary provision intended BIItor7
and nature

- of legisla-
I "Apportionment Is an operation on Statea, aDd Involves valua- tive privi·

ttODB and 888e881DeDta which are arbitrary, aDd should not be re- 1ep.

80rted to but in case of necessity. Uniformity is aD instant opera-
tion on individuals, without the intervention of assessments, or anY'
J"e8Ud to States, and i. at once easy, eertalnl and efBcacioUl." Per
Paterson, J., in Hylton t7. U. S., (1798) 3 DaU. (U. S.) 180.

, (189&) 117 U. 8. U9, 118 U. 8. 801.
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Chapter to secure to the representative the utmost degree of
,...-IV_._ freedom in the discharge of his public duties. A

similar provision will be found in the constitutions
of most of the Sta~s concerning their State legis­
lators, and the provision was adopted from the priv­
ileges accorded to members of the British Parlia­
ment. As to the nature and extent of the privilege,
the case of Kilbourn v. Thompson T will be found
instructive. Mr. Justice Story in his Commentaries
on the Constitution (Sec. 866) refers to it as a "great
and vital privilege."

Of the lmmtmitg of the Oitiutl frOfll, State IRterfer­
eflCe with the Regulation of OOfAmerce with For­
eign NatiOAS, ana among the 8everal 8tates MId
with the IndUm Tribes (Immunity 11 above)•

.~1:r:~ This exclusive power of regulating commerce
WIth com-
d:CS~ was conferred upon Congress for a reason. It was

the offspring of many short-sighted, vexatious, and
discriminating regulations imposed by the States
upon vessels from other States entering their ports,
while they retained the power to legislate on the sub­
ject under the Articles of Confederation. The trans­
fer of the subject to exclusive Federal control was
made deliberately after these embarrassing experi­
ences. Nearly a hundred years ago the Supreme
Court declared that it was doubtful whether any of
the evils of weakness under the Articles of Confed­
eration contributed more to the adoption of the Con­
stitution than the conviction that "commerce ought
to be regulated by Congress."

No clause of the Federal Constitution has given

'(1880) 103 U. B. 188.
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rise to more litigation than this so-called commerce Chapter

clause. It was first interpreted by Chief Justice IV.

Marshall in GibbOfl8 1) Ogden Te and its scope and Litigation., under the

legal effect have been under consideration in about :r:n:e
two hundred and fifty cases since then decided by the
Supreme Court of the United States. Many vol-
umes have been written concerning the rights of
citizens under this clause, and it would be beyond the
scope of this work to set fo~ even an epitome of
the decisions interpreting it rendered by the Su-
preme Court.

We shall content ourselves with a statement of a ~:'7oa.°f

few of the leading principles settled by the adjudi-
cated cases, and the remark that the litigation has,
for the most part, arisen out of acts of State legis-
latures, which have been challenged as invading the
exclusive province of Congress to regulate inter-
state commerce, etc.

1:'he :first important case arising under this clause ::dlie~te.t

was, as above stated, Gibbons fJ. Ogden,S and the last decisions.

case of importance decided by the Supreme Court is
the celebrated so-called "merger decision," involv-
ing the right of Congress, in the exercise of its
power to regulate commerce, to pass laws forbidding
the merger of corporations owning parallel and com-
peting lines and ensaged in interstate commerce.'

1:'he master mind of Marshall in the first case an­
nounced the following fundamental principles, which
remain undisturbed:

1. 1:'hat the grant of powers to Congress, in the ~:~~~IS

particulars named, was not only absolute and em- ~:;~eral

f· (1824) 9 Wheat. (U. 8.) 1.
e (1824) 9 Wheat. (U. 8.) 1.
t Northern 8eeurltlea Co. f'. U. 8., (1904) 193 U. 8. 197.
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Chapter
IV.

What
State
rights
aziaifected.

Suprem­
acy in
cue of
cODJliet.

Test of
State Iq­
ialanon.

braced the power to regulate navigation, but was
exclusive of any rights of States to legislate on the
subject.

2. That it did not affect the right of the States
to legislate on purely internal commerce or to enact
inspection laws and health laws, or purely police
regulations.

3. That the laws last named "form a portion of
that immense mass of legislation which embraces
everything within the territory of a State, not sur­
rendered to the general government; all which can
be most advantageously exercised by the States
themselves. Inspection laws, quarantine laws,
health laws of every deseription, as well as laws for
regulating the internal commerce of a State, and
those which respect turnpike roads, ferries, etc., are
component parts of this mass. No direct general
power over these objects is granted to Congress, and
consequently they remain subject to State legisla­
tion. "

4. But where the States, in the exercise of the
powers last mentioned, enact laws which come in
conflict with Federal laws regulating commerce, the
acts of the State must yield to the laws of Congress.
That the nullity of all such acts is produced by the
declaration that the Constitution is supreme.1

Throughout all the multitudinous litigation which
has followed arising under this clause the soundness

1 The power conferred by this provision of the Constitution ,cia
the power to regulate; that is, to prescribe the rule by which com­
merce is to be governed. This power, like all others vested iD
Congress, is complete in itself, may be exercised to its utmost ex­
tent, and acknowledges no limitations, other than are prescribed ill
the Constitution." Per Mr. Chief Justice Karahall, in G1bbcmI a.
Ogden, (1824) 9 Wheat. (U. S.) 197.
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Test of
Federal
le~illation.

Opposing
theories of
construc­
tion.

of these principles has never been questioned. If the Chapter

case has arisen upon a State statute the question _I_V_._

has been, Does the State statute directly legislate
on the forbidden subject' If 80, it is void. Does it,
although within the general scope of State power,
in its effect regulate interstate commerce, etc' If
so, it must yield to the exclusive power of Congress
to control.2

If it be a mere regulation of inspection, or health,
or exercise of the unquestioned police powers of
the State, and its effect on commerce be merely
incidental and not determinative, then it is a law
within the powers of the State.

If the question has arisen upon a Federal statute,
the first inquiry has invariably been, Is the law,
fairly construed, a regulation of that class of com-
merce committed absolutely and exclusively by the
Constitution to the regulation of Congress' If so,
it is a valid law, for the power to legislate is &s
broad as the grant of exclusive control.

These questions have arisen in infinite variety
and complexity, presenting new aspects in each suc­
cessive case, and it is impossible to generalize them

2 "The power to regulate commerce covers a wide field, and em­
braces a great variety of subjects. Some of these subjects call for
uniform rules and nationsl legislation; others can be best regulated
by rules and provisions SUg~8ted by the varying circumstances of
different localities, and limited in their operation to such localities
fflSpectively. To thJ'4 extent the power to regulate commerce may'
be exercised by the States. Whether the power in any given case is
",ested exclusively in the general government depends upon the na­
ture of the Bubject to be regulated." Gilman 1:'. Philadelphia,
(1865) 3 Wall. (U. B.) 726. Bee also Cooley 11. Board of Wardens,
(1851) 12 How. (U. 8.) 319; E~ p. McNiel, (1871) 13 Wall.
(u. S.) 240; Mobile County v. Kimball, (1881) 102 U. S. 691; Wall-
ing f'. Michigan, (1886) 116 U. S. 455; Robbins t7. Shelby County
Taxing Dist., (1887) 120 U. S. 492.
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Chapter in this discussion. The opposing views in each case
IV. are the result of two theories which have given rise

to most of the controversies between Federal and
State authority, viz., on the one hand, the theory of
broad latitudinarian construction of Federal powers,
and, on the other, the theory of strict construction.
Pursuing the one or the other of these theories, men
of the highest intellect and character have, from the
foundation of the government, been arrayed in oppo­
sition to each other upon every important question
of construction that has arisen, and perhaps no
more striking illustration of this irreconcilable con­
flict of views may be found in our whole judicial
literature than in the earnest, almost angry, dis­
cordance of our Supreme Court in the last important
decision on this commerce clause.·

X~id~Zd of But the constitutional inhibition does not prevent
game 1.... the States from enacting laws which prevent non-

residents from engaging in certain classes of em­
ployments within their limits. Such, for example, is
the right of a State to limit the right to fish and
hunt within her borders to her own citizens. It has
been held that the States did not invest the Federal
government with any portion of their power and
control over fishing and hunting within their bor­
ders; that the fish and shellfish and game in every
State belong to, peculiarly and of right, and form
part of the food supply of, the people in each State,
and that it is within the police powers of the State,
without any right of interference by Federal author­
ity, to determine who shall and who shall not take
the fish and game within her borders, and even to

• Northern Securities Co. t'. U. B., (1904) 193 U. B. 1D7.
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prohibit the shipping of the same beyond the limits Chapter

of the State. Thus when a Virginia law punished a IV.

citizen of Maryland for taking oys~rs from Vir-
ginia oyster beds, and he claimed that he was en­
gaged in commerce, the Supreme Court sustained
the State law, and denied the claim of license to fish
in Virginia waters as a matter of commercial righl.4

So, a law of Connecticut regulating the manner
of taking game in that State and forbidding its ex­
portation was held valid.· The duty of preserving
th~ game was declared to be a trust for her own
people. And State laws prohibiting exhaustive
methods of fishing in waters within State jurisdic-
tion, or the use of destructive instruments, are with-
in the powers of the State.1

The Bight of the Citizen to the Writ of HabeCJ8
Corpus (Bight 29 above).

Blackstone calls the writ of habeas corpus " the ~r~~
most celebrated writ in the English law," T and he =r::..
refers to the famous Habeas Corpus Act of England,
31 Charles IT, c. 2, as "frequently considered as an-
other Magna Charta."

The Supreme Court of the United States thus
characterizes it: "The great writ of habeas corpus
has been for centuries esteemed the best and only
sufficient defense of personal freedom. In England,
after a long struggle, it was firmly guaranteed by the
famous Habeas Corpus Act of May 27, 1679. .
It was brought to America by the colonists and

• McCready f'. Virginia, (1878) 94 U. 8. 391.
• Geer f'. CoDDecticut, (1898) 181 U. 8. 1S19.
• t.wtcm f'. 8teele. (1894) 11S2 u. 8. 133.
I 3 Bl. Com. 129.
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FOnD of
tile writ.

Various
purpolel
of habe..
corpus.

Chapta" claimed as among the immemorial rights descended
_IV_._ to them from their ancestors. " 8 Of this writ· it maT

be said truly that it has elicited more encomiums
from bench and bar than any other in the books, and
that discussion of it seems to arouse whatever of elo-
quence judges and advocates may possess.

In form it is a writ emanating ·from the judicial
source intrusted with its keeping and issuance, di­
rected to the custodian of any person detained on
a criminal or a civil charge, directing him to
produce the body of the person in custody at a time
and place designated in the writ, together with the
causes of his detention, and then and there to submit
to and receive whatever judgment the judge or court
awarding the writ shall consider in that behalf. The
name of the writ originated in the fact that at the
time it came into use all writs in England were writ­
ten in Latin, and this particular writ directed the
custodian of the prisoner "habeas corpus," "thou
shalt have the body" of so and so, at such and such
time and place.

It is not within the purpose of this work to
elaborate the different kinds of writs of habeas cor­
pus and the different purposes for which they are
invoked. That may be seen by reference to the au­
thorities quoted. There were writs of habeas cor­
pus ad responden.dum, or to enable the party apply­
ing for the writ to obtain an answer of some sort
from the party in custody; and writs ad satisfacien­
dum, or to satisfy a judgment or other demand,
which writ does not exist with us; or ad prose­
quendum, ad testificandum, ad deliberaradum, to

8B. p. Yerger, (1888) 8 Wall. (U. 8.) 96.
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prosecute something, to testify about something, Chapter

to deliberate about something. It is a common thing, IV.

for example, where a prisoner confined in jail or
penitentiary is a necessary witness at a trial, to have
him produced in court by a writ of habeas corpus
ad testificandum issued by the trial judge or other
authority.

But the common writ, the one cherished as none ~ C:::;.
other, is the writ of habeas corpus ad, 8ubjicieftdum
et recipiendum, commanding the custodian to pro-
duce the body of his prisoner and submit to and
receive whatever judgment the judge or court award-
ing the writ shall see fit to render. 1:'he power of the
judge or court issuing the writ is, upon the produc-
tion of the accused together with the causes of his
detention, and after hearing the matter fully, to
.discharge him, admit him to bail, or remand him to
custody. Nearly all the States have guarantees of
the privileges of the writ of habeas corpus in their
constitutions, and all have statutes providing for
the manner of its issuing.

But there is this distinction between writs of ~:~~te

habeas corpus issued by Federal courts and judges writa.

and those issued by State courts and judges. A writ
may issue from Federal authority to a person hold-
ing another in custody under State authority, in
.certain cases.' But a State court or judge cannot
issue a writ of habeas corpus against a person hav..
ing a prisoner in custody under the authority of the
United States.1

.,. re Neagle, (1890', 136 U. 8. 1; ,,, re Frederlch, (1893)
149 U. 8. 70.

1 Ableman "'. Booth, (1858) 21 How. (U.8.) 106; Tarble'. Cue,
-(1871) 13 Wall. (U. 8.) 397.

11



162 CITIZBNSBIP

~ri«iD.
hIstory.
etc.-a..
peuioa.

Chapter The reason for the distinction is obvious from the
_IV_._ frame of the government, for the Federal jurisdiction

is, in its sphere, supreme, and where Federal and
State laws conflict the latter must yield to the
former, and the view of their jurisdiction taken by
Federal tribunals must prevail. So that while an
inquiry by a Federal tribunal into a detention und~r

State authority would be determinative, a like in­
quiry by a State tribunal into a detention under
Federal authority would not be determinative or
obligatory on the Federal authority.I

The cases cited above in the note attached to the
statement of the rights of the citizen to the writ of
habeas corpus (note 4, p. 125) will furnish the stu­
dent with such further information as he may de­
sire concerning the origin, nature and history of, and
the manner of applying for, the writ, and the cases to
which it does not extend, as well as those to which it
does extend. We may leave the subject with the
:final remark that the suspension of the writ, no mat­
ter what may have been the exigency on which such
action has been justified, has always been viewed
with the utmost jealousy by the American people,

s" The great and leading intent of the Constitution and the law
must be kept constantly in view upon the examination of every
question of construction. That intent, in respeet to the writ of
habeas corpus, is manifest. It is that every citizen may be pro­
tected by judicial action from unlawful imprisonment. To this end
the Act of 1789 provided that every court of the United Statee
should have power to issue the writ. The jurisdiction thus given
in law to the circuit and district courts is original; that given by
the Constitution and the law to this court is appellate. Given in
general terms, it must necessarily extend to all cases to which the
judicial power of the United Statee extends, other than thoee ex­
pressly excepted from it." B. p. Yerger, (1868) 8 Wall (U. 8.)
101.
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and the opinion of Chief Justice Taney in the habeas Chapter

corpus case of Eft: p. Milligan a is one of the finest IV.

pieces of judicial eloquence in American jurispru­
dence.

Of the Immunity of the Citizea Against Bills of
Attainder and. Efli Post Facto Laws (Immunity
24 above).

This immunity is guaranteed, both as against the
Nation and the State (Art. I, Sec. 9, 01. 3, and Art.
I, Sec. 10, 01. 1.)4

A bill of attainder is a legislative act which in- ~J~U~ of

flicts punishments without a judicial trial.& Such attainder.

bills were, in England, sometimes directed against
individuals by name and sometimes against a class.
They were contrary to the whole spirit of our insti­
tutions, and 80 were forbidden by general consent in
the Constitution, both as against the Nation and the
State.

No question of importance arose from any at- Jlhaleut urel
dc eDRe

tempt to pass such measures until the period of our :~letr.of

• (1888) 4 Wall. (U. 8.) 2.
• "80 much importance did the convention attach to It [the

prohibition agaiaat the pauage of any., pt»' fGCfo law], that it is
found twice in the Coutitution, ftrat 88 a restraint upon the power
of the pueral lO"ernment, and afterwards as a limitation upon the
legislative power of the States." Kring t'. Missouri, (1882) 107
U. 8.227.

"All the restrictions contained in the Constitution of the United
States on the power of the State legislatures were provided In
favor of the authority of the Federal government. The prohibi­
tion apiDst their matiDg any 6fI) po,' ftJCIo laws was introduced for
greater caution, and very probably arose from the knowledge that
the Parliament of Great Britain claimed and exercised a power to
pa88 luch laws, under the denomination of bills of attainder, or
bUIa of paiD and penalties." Calder f7. Bull, (1798) 3 Dall. (U. 8.)
388•

• 0amm1Dp f'. KiBIouri, (1888) 4 WaD. (U. 8.) 323.
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IV.

Civil War, when laws enacted by Missouri and West
Virginia, and even the rules adopted by the Supreme
Court of the United Sta~8 itself, were challenged as
in effect bills of attainder. The discussions in the
arguments and opinions in the case of Cummi-us tJ.

Missouri,s and Ex p. Garland,' are full of historical
and legal information on this subject, and should be
carefully read by the student.

::,:o=.... "An ez post facto law is one which renders an
act punishable in a manner in which it was not pun­
ishable when it was committed. " The State legisla­
ture can pass no ez post facto law.8 This is the
language of Chief Justice Marshall in the :first case
in which such legislation came under the eye of the
Supreme Court. And of the reasons leading to the
adoption of those clauses of the Constitution forbid­
ding such legislation either by the Nation or the
State, he said: "Whatever respect might have been
felt for the State sovereignties, it is not to be dis­
guised that the framers of the Constitution viewed
with some apprehension the violent acts which might
grow out of the feelings of the moment. . . .
The restrictions on the legislative power of the
States are obviously founded in this sentiment."

But an act imposing a succession tax on atl estate

• (1888) 4 Wall. (U. B.) 277•
., (1866) 4 Wall. (U. B.) 333.
• Fletcher t'. Peck, (1810) 6 Cranch (U. 8.) 138.
eI Laws of this ch,aracter are oppreuive, unjust, and tyrannical;

and, as luch, are condemned by the universal sentence of clviliRd
man. The injustice and tyranny which cha~'Urize8 *- PO" foc'o
laws consists altogether in their retrospective operation, which ap­
plies with equal force, although not exclusively, to billa of attain­
der." Ogden t'. Saunders, (1827) 12 Wheat. (U. 8.) 288.
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after its devolution, during the period of admin- Chapter

istration, was held not to be an e~ post facto law.' IV.

Of the Imfll,v.itg of. the Citizen Agaifl8t 8tate Laws
lmpairi.g the Obligation of Contracts (ImmWlity
29·abo'lJe).

The same reasons which prompted the Federal
guarantee against the passage of bills of attainder
or ez post facto laws by the States doubtless pro­
duced this guarantee also.1 It has given rise to an
immense amount of litigation. The principle is so
plain that a statement of the law is sufficient, but
the difficulty and doubt in the many cases that have
cussion of the nature and extent of the rights of the
arisen have been in determining whether the State

• Carpenter f7. Pennsylvania, (1854) 17 How. (U. 8.) 456.
1 ccAs the clause was Irst adopted, the words concerning con­

tTaets were Dot In It, because it was auppoeed that the phrase 'fJt1J

fJCM' fac'o law' included laws concerning contracts as well as others.
But it wu ascertained before the completion of the Instrument that
this was a phrase which, in English jurisprudence, had acquired a
signification limited to the criminal law, and the words 'or law im­
pairing the obligation of contracts' were added to give security to
rights resting in contracts. 2'Bancroft'a History of the CODltitu­
tion, 213." Kring t1. Missouri, (1882) 107 U. S. 227.

Ie The evil which this inhibition on the States was intended to
prevent is found in the history of our Revolution. By repeated acta
of legislation in the different States, during that eventful period.
the obligation of contracts was impaired. The time and mode of
payment were altered by law; and 80 far was this interference of
legislation carried, that confidence between man and man was well­
Digh destroyed. Those proceedings grew out of the paper aystem of
that day; and the injuries which they infticted were deeply felt in
the country at the time the Constitution was adopted. The pro­
vision was designed to prevent the States from following the prece­
dent of legislation 10 demoralizing in its deets, and 80 destructive to
the commercial prosperity of a country/o Per Mr. Justice McLean,

tin Charles River Bridge f'. Warren Bridge, (1837) 11 Pet. (U. 8.)
673. See allO Edwards t'. Kearzey, (1877) 96 U. B. 604 6' Hfl.
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The lead­
iDa cue.

Chapter law assailed in a particular case did impair the
IV. vested right claimed.

The .01- As may be seen by reference to the long list of
ume of
litiptioa. authorities cited in connection with the statement of

this immunity, it would be impossible to consider,
in this volume, the numerous phases which the dis­
cussion of the nature and extent of the rights of the
citizen under this clause has &Ssumed. That would
make a volume in itself.

The case which sets forth with most learning and
ability the nature and extent of this particular Fed­
eral guaran~e, and the one most frequently ci~
is Charles River Bridge 1). Warrefl Bridge." It was
decided in 1837, and the opinion of the court was de­
livered by Chief Justice T~ey in one of the strong­
est of his many able opinions. But there were three
dissents. The dissenting opinions of Mr. Justice
McLean and Mr. Justice Story, the latter concurred
in by Mr. Justice Thompson, are such striking, pow­
erful presentations of opposing views that in them is
found the germ of many a subsequent effort made to
unsettle the principles fixed by the great decision.
This case was confined, however, to a discussion of
how far public grants of franchises are revocable by
State legislation without violating the clause of the
Constitution above referred to. It did not involve
consideration of many other classes of State legis­
lation upon which the question of the impairment
of contracts has arisen.

Cbaqeed of One leading distinction, however, rnDuing
rem y.

through the decisions, should be briefly referred to,
to .wit: The prohibition does not restrain the.

I (1837) 11 Pet. (U. 8.) 410.
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States from changing remedies, and a change in a Chapter

remedy provided to enforce a right is not neces- IV.

sarily an impairment of the right itself.·
To a full comprehension by the practicing law­

yer of the meaning of this clause and its bearing
upon State legislation, a study of the authorities
cited in the footnote is necessary, indeed indispensa­
ble. As there is no middle ground between this
brief consideration, and one so elaborate that it
would occupy unwarranted space in this general
treatise, the subject is left to some other author who
shall deal with it as a specialty.

Of the Bight of the Citizens of Each State to AZl the
Privileges and Immunities of Citizens in the Se'D­
eral States (Bight 41 above).

This provision was in the Articles of Confedera- tJ~~. of

tion. Indeed, it was the only direct guarantee from ~':1:::

the United States to the individual citizen contained
in that instrument.

In the first case decided by the Supreme Court, ~:t
involving the construction of this clause, Chief J us- c1tiaeDa.

tice Marshall said that a corporation was "cer_
tainly not a citizen" in the sense that the word is
used in the clause referred to.· And in the next case
the same illustrious authority held that a citizen of
the United States, residing in any State of the Union,

." It 18 competent for the States to change the form of the
remedy, or to modify It otherwise, &8 they may 'see fit, provided DO

8ubstantial c-ight secured by the contract is thereby impaired. No
attempt has been made to 1lx definitely the line between alterationa
of the remedy which are to be deemed legitimate, and those which,
under the form of modifying the remedyJ impair substantial rlghtL
Every case must be determined upon Ita own eircumataDCe8." Voa
Hof1'man f.'. Quincy, (1866) 4 Wall. (U. B.) &53.

'U. 8. Bank f7. Deveaux, (1809) 6 Cranch (U.8.) 81.

I......
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Chapter
IV.

is a citizen of that State.· In later cases it has been
repeatedly decided that corporations are not citizens
of the State of their creation within the meaning of
the clause now under consideration; that they are
creatures of the local law of the place of their crea­
tion, without any absolute right to recognition in
other States.1

A Sta~ statute denying jurisdiction to the State
courts over a suit by a foreign corporation against
a foreign corporation has been held not to violate
this clause of the Constitution.' But when a State
law made it a condition for the admission of a for­
eign corporation to do business in the State that the
corporation so admitted would abstain from remov­
ing any suits brought against it or otherwise resort­
ing to the federal courts, the condition was held to
be void as in conflict with the Constitution of the
United States. This was decided, however, rather
8S an abridgment of the rights of the corporation

I GUaies t1. Ballon, (1832) 8 Pet. (U. B.) 781•
• Augusta Bank t1. Earle, (1839) 13 Pet. (U. B.) 519; t.fayette

IDS. Co. v. French, (1855) 18 How. (U.8.) 404; Ducat t1. Chicago,
(1870) 10 Wall. (U. B.) 410; Liverpool IDS. Co. f7. :Massach UBett8,
(1870) 10 Wall. (U. B.) 566; Paul t1. Virginia, (1868) 8 Wall.
(U. B.) 168; Philadelphia Fire Asaoe. t'. New York, (1886) 119
U. S. 110; Pembina Consol. Silver Min., etc., Co. f'. PellDSYlvama,
(1888) 125 U. 8. 181; Orient Ina. Co. f'. Daggs, (1899) 172 U. 8.
681.

CIA grant of corporate existence is a grant of special privileges
to the corporators, enabling them to act for certain designated pur­
poses as a single individual, and exempting them (unless otherwise
specially provided) from individual liability. The rorporation, being
the mere creation of local law, can have no legal existence beyond
the limits of the sovereignty where created. • • • It must dwell
in the place of its creation, and C&JlIlot migrate to another eover­
eignty." Paul 'D. Virginia, (1868) 8 Wall. (U. B.) 181.

T Anglo-American Provision Co. t1. Davia ProvWOD Co., (1903)
191 U. B. 373.
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under Amendment XIV than as against its right as Chapter

the citizen of another State.. IV.

A State law admitting a foreign corporation to
do business in the State on the condition that cred­
itors who were residents of the State granting the
permit should have priority in the distribution of
its assets over nonresident creditors was likewise
held to violate the constitutional guarantee against
discrimination.1 It was said, in one of the cases,
that the only limit of the State's right to exclude
foreign corporations is where they are employed by
the Federal government or are strictly engaged in
interstate or foreign commerce.1

A State law which imposes a tax upon resident pisctt0rim-.
IDa D, 1ft

merchants at one rate, and another tax upon non- :;:atiOD

'Home Ins. Co. t1. lrIone, (1874) 20 WalL (U. B.) 445;
Doyle f'. Continental IDS. Co., (1876) 94 U. S. fi3fi; Barron t1.

Burnside, (1887) 121 U. S. 186.
"The Constitution of the United States declares that the ju­

dicial power of the United States shall extend to all caBe8 in
law and equity arising under that Constitution, the laws of the
United States, and to the treaties made or which shall be made
under their authority, • • • to controversies between a State
and citizens of another State, and between citizens of dift'erent
States. The jurisdiction of the Federal courte, under this clause
of the CoDBtitution, dependa upon and is regulated by the laws of
the United States. State legislation cannot confer jurisdiction
upon the federal courts, nor can it limit or restrict the authority'
given by Congress in pursuance of the Constitution!' Home In8.
Co. !'. Morse, (1874) 20 Wall. (U. S.) 453•

• Blake !'. McClung, (1898) 172 U. B. 239, where the court
l&id: "Although, generally speaking, the State has the power
to preecribe the conditions upon which foreign corporations may
enter ita territory for pUrpole8 of business, such a power cannot
be aerted with the eft'ec!t of defeating or impairing rights se­
cured to citizens of the BeVeral States by the supreme law of the
land."

1 Pembina Consol. 81lver K1L, etc., Co. ". PeDD811vama,
(1888) 126 U. 8. 181.

~,
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residents, for the privilege of transacting the same
character of business, at a higher or discriminat­
ing rate, is a violation of the provision we are
discussing.1

In some of the cases which have been decided the
State law has been assailed on the double ground
that it discriminated against citizens of other States
and was regulative of interstate commerce. The
decisions rendered have in some instances held the
law to be unconstitutional on the latter ground and

SWard !'. Karylud, (1810) 12 WaD. (U. 8.) 411j G1I7 ".
Baltimore, (1879) 100 U. 8. 434; Walling t1. KicbipD, (1888)
116 U. B. 448.

CI No State can, consistently with the Federal CoDStitutiOD,
Impoee UpoD the produetII of other Statee, broUlht therein for
..Ie or uee, or upon eitizeDa becauee engaged ill the sale therein,
or the tranaportation thereto, of the producta of other States,
more onerous pubHc burdeD8 or tuM thu it lmpoeee upon the
like products of its own territory. If this were Dot so, it is
euy to perceive how the power of CongreIa to regulate eom­
merce with foreign nations and among the several Statee «.'Gold
be practleally annulled, and the equality of eommercial privileges
secured by the Federal CoDStitution to eitizeDa of the several
States be materially abridged ud impaired!' Guy t1. Baltimore,
(1879) 100 U. S. 439.

" Grant that the States may impoee di8erimiDatiDg tues
against the citizens of other States, and it will BOOD be found
that the power confened upon Congress to regulate interstate
commerce is of no value, as the unrestricted power of the States
to tax will prove to be more eflieacious to promote inequality
than any regulations which Congress can pa88 to preserve the
equality of right contemplated by the CoDBtitution among the
citizens of the several States. Exeile taxes, it is everywhere
conceded, may be imposed by the States, if not iD any 8eD88 dfs.
criminating j but it should not be forgotten that the people of
the several States live under one common CoD8titutiOD, which
was ordained to establish justice, aDd which, with the laws of
Congress, and the treaties made by the proper authority, is the
supreme law of the land; and that that Bupreme law requires
equaHty' of burden, and forbic1a discrimiDatiOD In State tuatioD
when the power is applied to the citizeIUI of the other States.
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have ignored th~ former, although it was apparently
equally tenable.1

Under the decision in the famous Dred Scott case
a free negro whose ancestors were brought to this
country and Bold as slaves was held not to be
a "citizen" in the sense that the word was used
in the Constitution. Bitterly as this decision was
assailed at the time it was rendered, its logic was un­
answerable as the law then stood. This has been
changed by the xm, XIV, and XV Amendments,
and it has been frequently said in the decisions upon
those amendments that they were passed in order to
reverse this ruling.

There are, however, sundry things concerning
which States may legislate discriminating between
"residents and nonresidents. One of the earliest of
these decisions was that marital rights of a spe­
cial nature, bestowed by a State upon its own
citizens residing within its borders, do not accrue
to the nonresident widow of a deceased nonresident
husband who owned property in that State. It
was held that such rights were attached to the con­
tract of marriage in cases in which the State con­
trolled it and were not of the class of personal rights
of a citizen intended by this clause of the Con­
stitution.4

Inequality of burden, .. weD aa the want of uniformity in com­
mercial regulations, was ODe of the grievances of the citizens
UDder the Oonfederatlon; and the Dew Constitution was· adopted,
amoDg other things, to remedy those defects in the prior 81&tem."
Ward t7. Maryland, (1870) 12 Wall. (U. B.) 430.

• COrBOn t7. Maryland, (1887) 120 U. B. 502.
6Conner t7. Elliott, (1885) 18 How. (U. B.) 591.
"According to the expre88 words and clear meaning of this

c1a118e, no privileges are leCured by it, except those which belong

Ohapter
IV.

The Dred
Scott cue.

Statutee
discrim.
inatin« u
to marital
ri8htl.
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Cattle....

A State tax on shares of nonresidents in a cor­
poration of Connecticut, on a basis difterent from
that on which residents were taxed, was, under the
peculiar tax laws of Connecticut, held not to be a
discrimination.I

And a State law saving the statute of limitations
to a resident plaintiff against an absent defendant,
but allowing it to run against a nonresident plain­
tiff, has been held not to discriminate against the
citizen of another State within the meaning of this
clause. It was held to be a change of remedy and
not the deprivation of a right.a

An act of a State legislature granting exclusive
privileges for twenty-five years to maintain within
a designated area a slaughter-house, landings for
cattle, and yards for enclosing cattle intended for
sale or slaughter, and prohibiting all others, was
held to be within the police power of the State, un­
affected by the Federal Constitution or its amend-

to citizenship. Rights. attached by the law to contracts by rea­
IOD of the place where such contracts are made or executed, whol17
irrespective of the citUenship of the parties to those contract&,
cannot be deemed I privileges of a citizen,' within the meaning of
the Constitution." Conner f'. Elliott, (1855) 18 How. (U. 8.) 693.

aTravellers' IDS. Co. ". Connecticut, (1902) 185 U. 8. 3M. Bee
also Eldridge t7. Trezevant, (1896) 160 U. 8. 452.

In passing upon the constitutionality of tax laws, the eourt
Ie can only consider the legislation that has been had, and deter­
mine whether or no its necessary operation results in an unjust
discriminntion between tho parties charged with its burdens. It is
enough that the State has secured a reasonably fair distribution
of burdens, and that no intentional discrimination has been made
against nonresidents. • • • Perfect equality and perfect uni­
formity of taxation &8 regards individuals or corporatioDB, or the
di1rerent classes of property subject to taxation, is a dream un­
realized." Travellers' Ins. Co. ". Connecticut, (1902) 185 U. S. 3M•

• Chemung Canal Bank ". Lowe!'1, (1876) 93 U. S. 72.
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menta, and to be a regulation for the health and Chapter
IV.

comfort of the -people.T A law of the State of Iowa ---
making persons liable for any damages accruing
from their allowing cattle from Texas to run at large
and spread a disease known 88 Texas fever was held
to work no discrimination, and to be within the
police powers of the State.8 A similar law against
introducing diseased live stock into Colorado was
upheld.'- In the case of RasmusseA v. Idaho,1 the
proclamation of the governor of Idaho forbidding
the introduction from other States of sheep with scab
was held to be no discrimination against other Sta~8
and a legitimate exercise of the police powers of
the State.

State .laws forbidding nonresidents from fishing ~~ •.:~..
or hunting within the limits of the State, or pre­
scribing terms upon which they may do so, have
been upheld as constitutional, on .the ground that
the States never surrendered to the Federal gov­
ernment any of their rights touching fishing or hunt-
ing; that the fish or game of the State is a part
of the food supply of the citizens, in which the citi-
zens of other States have no in~rest or personal
rights or privileges; and that a State may control
the subject in the exercise of its police power;~ and
as a thing held in trust for its own people.

., Slaughter-House Cases, (1872) 16 Wall. (U. B.) 38.
I Kimmlsh f'. Ball, (1889) 129 U. S. 217.
.. Reid t'. Colorado, (1902) 187 U. S. 137.
1 (1901) 181 U. B. 198.
IlrIcCready f'. Virginia, (1876) 94 U. B. 391; Geer f'. Connecticut,

(1898) 161 U. S. 519; Manchester f'. Massachusetts, (1891) 139
U. S. 240 j Lawton f'. Steele, (1894) 162 U. S. 133.

An appropriation by the State of "ita tide waters and their beds
to be uaed by ita people as & common for taking and cultivating 1lah,
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Chapter The question of the right of the State to inspect
IV. meat and provision and other food supplies, and her

:f·=~ right to regula~ the liquor traffic, is the subject of
~fau:::'D a number of the decisions hereinafter considered,
traIIic. but in those cases decided adversely to the State the

decision has been placed either upon the interstate
commerce clause or upon the rights asserted under
the XIV Amendment, and they will be found under
the discussion of the latter subject.

Of the Federal, Guar(J'fl,tee of Extradition of Fugi­
tives trom Justice (Right 42 above).

Sc:ope aDd
effect of
legialatiOD.

Pursuant to this obligation the Congress has en­
acted statutes providing for the extradition from one
State to another of fugitives from justice. These
Federal statutes control the demand, and statutes
have been passed in all the States providing meas­
ures in accordance with the Federal laws. In the
first case of extradition presented to the Supreme
Court, the prisoner was indicted in Canada and req­
uisition was made by the Canadian government on
the governor of Vermont, who undertook to deliver
him. He applied for a habeas corpus on the ground
that such a delivery could only be made to a
foreign government on a requisition upon the United
States, and that the United States would not, as
had been shown by its action in another case, honor

80 far al it may be done without obstructing navigation, • • •
is in fact nothing more than a regulation of the use by the people of
their common property. The right which the people of the State
thus acquire comes not from their citizenship alone, but from their
citizenship and property combined. It is, in fact, a property right,
and not a mere privilege or immUDity of citbeDahip!' McCready ••
Virginia, (1876) 94 U. B. 395.
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the requisition because there was no treaty. The Chapt.

Vermont court dismissed the writ, and the Supreme _IV_._
Court, by a divided court, sustained the action of the
State court.3 In another case it was held to be the
duty of the governor of one State, on the demand
of the governor of another State, and the production
of the indictment, duly certified, to deliver up a fugi-
tive from justice; that the function of the former is
merely ministerial, and that he has no right to exer-
cise any discretionary power; that he is under
moral obligation to perform the compact of the Con­
stitution, Congress having regulated the manner of
performance; but that no law of Congress could
coerce a State officer to perform his duty, and a
motion for a mandamus against the governor
was denied4 And again it was held that the Fed-
eral statute demanding surrender of a fugitive from
justice found in one of the States or Territories, to
the State in which he stands acCt1sed, applies to Ter-
ritories as well as States and embraces every offense
known to the law, including misdemeanors.'

• Holmes f1. Jennison, (1840) 14 Pet. (U. B.) 540.
fKeutucky f1. Dennison, (1860) 24 How. (U. B.) 68.
I BtIJ p. Reggel, (1885) 114 U. B. 642.
.. Looking • • • to the words of the Constitution - to the

obvious policy and necessity of this provision to preserve harmony
between States, and order and law within their respective borders,
and to ita early adoption by the colonies, and then by the confed­
erated Btates, whose mutual interest it was to give each other aid
and support whenever it was needed - the conclusion is irresistible,
that this compact engrafted in the Constitution inc)uded, and was
intended to include, every o1renBe made punishable by the law of the
Btate in which it was committed, and that it gives the right to the
executive authority of the State to demand the fugitive from the ex­
ecutive authority of the State in which he is found; that the right
given to 'demand' implies that it is an absolute right; and it follow.
that there must be & correlative obligation to deliver, without any
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Oha,- In one case a man charged with crime in Ken-
IV. tucky tied to West Virginia. A requisition issued

~bdleTe:1 for him. While the governor of West Virginia was
5:t:n:r considering his extradition the man was seized in
11711l1li. West Virginia, forcibly abducted to Kentucky, and

there held for trial. He instituted proceedings
seeking to have himself returned to West Virginia.
The Supreme Court held that there was DO mode
provided by the Constitution or laws of the United
States, by which Federal authority could restore him
to West Virginia.8

~~. ~daro~~ere~medtoa~m~~S~~

~b:rae. has no immunity from other indictments against
trial oa
anotheA him by the State from which he lIed, after he is

returned.T But the Supreme Court has said that
to extradite a man on one charge and try him on
another is dishonorable.8 The governor of a State,
upon whom dem~d is made for the surrender to an­
other State of a citizen who is charged with being
a fu~tive from justice, may refuse the requisition
if it be satisfactorily shown to him that the accused
was not in the State at the time the alleged offense

reference to the character of the erime charged, or to the potier or
laws of the State to which the fugitive baa led." KcmtuckT e. Den­
nison, (1860) 24 How. (U. B.) 103.

'Mahon ". Justice, (1888) 127 U. 8. 700.
T Lascellea t7. Georgia, (1893) 148 U. S. 537; Roberta e. Reilly,

(1885) 118 U. S. 80; 12 Am. aDd Eng. Encye. of lAw (2d eel.) 806.
"It is Bettled by the decisioDa of this oourt that, except in the

case of & fugitive surrendered by a foreign government, there is
Dothing in the Constitution, treaties or laws of the United States
which exempts an offender, brought before the courts of a State for
an oft'ence against its laws, from trial and punishment, even though
brought from another Btate by unlawful violence, or b7 ab11le of
legal process!' Lascelles ". Georgia, (1893) 148 U. 8. &43•

• U. B. t7. Rauscher, (1886) 119 U. 8. 401.
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was committed, or since, for in that case the fact that ChapW

he lIed from justice is negatived.1 IV.

From the foundation of the government and ~iDa­

notwithstanding the absolute power of Congress to ~eH:t~

regulate the terms of surrender of fugitives, the gov- meat.

emors of States have been disposed to. show inde­
pendence on this subject of honoring requisitions.
In the days of slavery it was difficult to secure the
surrender of fugitive slaves, and impossible to se-
cure the surrender of persons charged in a slave
State with having aided slaves to escape and having
then themselves fled. The case of Kentucky v. De..
lliaO. 8 - is an illustration in point. In some States
the executive, before honoring the requisition of
the governor of the demanding State, claims the
right to examine the indictment upon which the
demand is based, and to determine whether it is
in due form, or to decide whethe,r it charges an
offense punishable under the laws of the demanding
State, which is equivalent to deciding a' demurrer to
the indictment; and even to hear testimony to de~r-

mine the question of probable guilt or innocence. ~
notable instance of this is the case of a recent
governor, indicted for complicity in the murder of
his political rival, who, having fled first to one and
then to another State, was demanded by the authori-
ties of the State from which he fled, of the authori-
ties of both States in which he sought asylum,
but has been protected from delivery. Perhaps, in
the instance cited, it was best so, but the better
opinion is that if a crime is charged and demand is

I People f'. Hyatt, (1902) 72 N. Y. 176, and C888B cited.
.. (1860) 24 How. (U. B.) 103.

12
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Remic­
lion to
11aYe!'J'_

Chapter made, in due form, accompanied by an exemplified
_IV_e_ copy of the indictment, the duty of the executive

upon whom the demand is made is to surrender the
accused to the demanding State, whether he may
think him properly or improperly indicted, innocent
or guilty, leaving the questions of the sufficiency of
the indictment and his guilt or innocence to be deter­
mined by the lawfully constituted authorities of the
demanding State upon his trial there.I

The Guarantee to the Oitizen that Persons Held to
Service or Labor in One State and Escapiflg to
Another ShaU Not be Discharged Thereby from
Such Service or Labor but ShaU be Delivered
Up (Right 49 above).

This once exciting clause has, since the abolition
of slavery, ceased to possess much practical impor­
tance. It may be left, with the authorities cited in
connection with it, to the study of those interested
in the controversies to which slavery gave rise.

Of the Federal Guarantee to the Cit~efl that His
State Shall Have a Republictm Form of Gove,..
ment (Right 44 above).

R:~.Loa. In the first case in whicn the Supreme Court was
called upon to enforce this guarantee it decided that
the question which of two rival governments exist­
ing in a State was the lawful government of the
State was not a judicial but a political question;
that is, that it was to be decided by the legislative
and executive departments and not by the judiciary.
The case arose out of conditions bordering upon

1 Pearce ". Texas, (IBN) 1U u. S. 311.
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civil war in the State of Rhode Island in 1842, re- Chapter

sulting from an attempt of certain citizens of that IV.

State to change the organic law of Rhode Island
from government under a charter granted by Charles
IT, which it had continued as its form of government
after the Revolution, to government under a new
constitution framed by the people. The trouble
originated in the fact that while it was alleged that a
majority of the people desired a new constitution,
there was no provision in the existing law for the
calling of any convention. The charter government
continued, notwithstanding certain people assembled
and framed and attempted to put into operation a
new government. One Dorr was chosen governor
by the adherents of the new government, and at once
came in conflict with the old regime. The dispute
was popularly known as "Dorr 's Rebellion," and
the situation soon led to military conflict, the arrest,
trial, and conviction of Dorr, and his sentence to
imprisonment for life (although he was subsequently
pardoned). In the excitement the Federal judi-
ciary was appealed to, and to the appeal it gave
the above reply.

The Federal executive and other departments had ~"~died.

held intercourse with the old government and so con- :~
tinued to recognize it, and, although neither of the
State governments could, as they were administered
.then, be said to be a republican government, under
the decision that it was a political question, to be
disposed of by Congress, the factions in Rhode Is­
land were allowed to flounder on, and :finally un­
tangle their troubles for themselves without Federal
interference. So in that instance this Federal guar-
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Chap.
IV.

TIle ....
"'of
TaM.

antee of a republican government proved to be not
a very practical thing.1

The next occasion upon which the Supreme Court
considered this Federal guarantee was after the
great Civil War. The State of Texas attempted, in
1861, to secede. Her government and her people
waged war on the United States for four years. In
1865 she was overcome by force of arms, and her
territory was occupied by the military forces of the
United States, and her government was temporarily
administered by provisional appointees of the Presi­
dent of the United States and afterwards by govern­
ors appointed under an act of Congress, by a mili­
tary commander, Texas being a part of :Military
District No.5, composed of Texas and Louisiana,
pursuant to an Act of Congress of March, 1867. A
State convention, assembled under the authority of
the United States in 1866, passed an ordinance look­
ing to the recovery of certain bonds alleged to belong
to the State, and one J. W. Throckmorton, a gov-

. -Luther f'. Borden, (1849) 1 How. (U.8.) 1.
'ttJnder this article of the Constitution it rests with CoDgnBII to

decide what government is the established ODe in a State. For as
the United States guarantee to each State a republican government,
Congress must necessarily decide what government is established in
the State before it caD determine whether it is republiean or DOt.
ADd when the Benaton and representatives of & State are admitted
into the councils of the Union, the authority of the government
undpr which they are appointed, &8 well a8 ita republican character,
fa recognized by the proper CODBtitutional authority. And ita deei­
sion is binding on every other department of the government. ad
eould Dot be questioned in a judicial tnouD&1. • • • So, too, ..
relates to the claU8e In the above-mentioned article of the Constitu­
tion, providing for cases of domestic violenee. It rested with CoD­
gress, too, to determine npon the means proper to be adopted to
fuUll this guarantee. They might, if they had deemed it moat ad·
visable to do 10, have plaeed it lD the power of a court to decide
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emor whom that. convention had elected, authorized Cha2ter
the bringing of the suit. Two subsequent military IV.

governors, Hamilton and Pease, further ratified this
action. The bill was an original bill filed by Texas
8S a State in the Supreme Court, and while this con­
dition of her statehood continued it prayed an in­
junction concerning certain bonds and their delivery
to the State. The defense, among other things.
questioned :

1. The authority of the parties named to prose­
cute a suit in the name of Texas.

2. The right of Texas, after her course in the
Civil War, to sue as a Sta~ of the Union.

It fell to the lot of Chief Justice Chase to decide ~~ of
~~I'"

the status of the States which had attempted to ¥::--;:
secede, after they were conquered by the United Wltil••

States and before they were fully restored to their
relations as States of the Union. In a great opinion
the following points were decided:

1. That the term State, as used in the Constitu­
tion, mos~ frequently expresses the combined
idea of people, territory, and government;
a political community of free citizens,
occupying a territory of defined bound­
aries, and organized under a government
sanctioned and limited by a written consti­
tution, and established by the consent of the
governed. .

.beD the contingency had happened whleb required the Federal
government to interfere. But Congress thought otherwise, aDd no
doubt wisely j and by the Act of February 28, 179 j, • • • the
power of deciding whether the exigency had arisen upon which the
government of the United States is bound to interfere, is given to
the President." Luther t1. Borden, (1849) 1 Bow. (U. 8.) 1.
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2. That the Union of these States under a com­
mon Constitution, forming a distinct and
greater political unit, is that which was des­
ignated by the Constitution as the United
States, and made, of the people and States
composing it, one people and one country.

3. That the guarantee to every State of a re­
publican form of government was a guaran­
tee to the people of that State.

4. That the Union was indissoluble.
5. That the States nevertheless possessed a

right of self-government, sovereignty, free­
dom, and independence, and every power.
jurisdiction, and right not expressly or by
fair implication delegated to the Union;
that without the States in union there could
be no such political body as the United
States.

6. That the preservation and the maintenance
of their governments was as much within the
care of the Federal authority as was the
preservation of the national government
itself.

7. That the United States was an indestructible
government of indestmctible States.

8. That the guarantee of republican govern­
ment in the Union, to the State, was as bind­
ing on the United States as the guarantee of
perpetual union, and that Texas was en­
titled to the performance of that guarantee
by the final act whereby she became a new
member of the Union.
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9. That her attempt at secession and all acts
intended to give it effect were null.

10. That the State continued to exist as a mem­
ber of the Union, notwithstanding its tem­
porary government had been destroyed to
preserve the Union.

11. That the United States, having preserved
its own existence, was engaged in perform­
ing its equally sacred obligation to provide
a republican form of government to the
State.

12. That this was a political guarantee to be
performed by the Congress.

13. That Congress was empowered to judge of
the ways and means of accomplishing that
result, and the provisional and ~mporary

military governments then existing were
lawful means to that end in a case in which
the hostile State government had been de­
stroyed, and until new and loyal republican
State governments could be organized.

14. That it behooved the judiciary to recognize
the continual existence of the seceding States
8S .members of the Union, notwithstanding
the temporary suspension of their relations
to the Union by the force of the events above
referred to.

No epitome of this great decision can do it justice.
It is among the most luminous expositions extant
of the vital questions of which it treats, and was fol­
lowed thenceforth in every department of the gov­
~rnment.8

• Texu t1. White, (1888) 1 Wall. (U.8.) 700.

Chapter
IV.
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Chapter
IV.

Enforce­
ment left
to Con­
Rre5S and
the exec­
utive.

In a later case the point was made that the form
of government of a State was not republican in the
sense guaranteed by the Constitution; that is to
say, that certain State statutes in the frame and exe­
cution were not. The Supreme Court reiterated
that the question was a political question, and that
if the "form of government" existing in a State
was recognized by the legislative and executive de­
partments, the judiciary ought not to question it,
and must follow the in~rpretationsof the State laws
placed on them by the highest State court.·

In a very recent case the Supreme Court, called
upon to decide upon the case of rival contestants for
the office of governor of a State, declined to do 80,

declaring that it was preeminently a case for de­
cision by the court of last resort in the State. When
the Federal guarantee of a republican form of gov­
ernment, and the XIV Amendment were invoked,
it dismissed the contention by declaring that the en­
forcement of that guarantee was intrusted to the
political department of the government, and that
the powers of the judiciary concerning it were not
80 enlarged by anything in the XIV Amendment as
to give the court power to review the judgment of
a State court of last resort on a question of State
elections.1

From the foregoing, which embrace all the utter­
ances of the Supreme Court concerning its powers
under the guarantee clause, it will be seen that the
citizen has little or nothing to hope for, in the way of
its enforcement, from the Federal judiciary. In-

.1" f'6 Duncan, (1891) 139 U. B. 449•
• Taylor t'. Beckham, (1900) 178 U. S. 548.
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deed, judging by the recent utterances of that court, Chapter

not only in this regard, but on the subject of extra- _IV_._

dition,e and in numerous cases where attsmpts have
been made to secure its aid against gross frauds on
the suffrage,' it would seem to be willing to sur-
render its existence and power as a ooOrdinats de­
partment of the Federal government, and gladly
abandon to Congress and the executive all efforts
to enforce the law, except in matters not political.

We come now to consider those rights, privileges,
and immunities of the "itizen guaranteed by the
early amendments to the Constitution.

The Immuflitg of the Oitize. Against ..4..1/ Law of
COflgres8 Respectmg a. Establishment of Re­
ligion or Prohibitmg the Free E!liercise Thereof.
(Amefldme.t I.)

Either by the bill of rights, the constitution, or ;:1:1:
the law, of every State of the Union, a similar :tlJ:n.
guarantee is given to its citizens, concerning State
laws. This does not mean that the people either
of the Nation or of the State hold religion in
contempt or desire to belittle it. On the contrary,
the oldest of the bills of rights contains reverential
references to religion or the duty which we owe to
our Maker. The Christian religion was judicially
declared to be a part of the common law of Pennsyl­
vania.1 But the English Established Church had be-
come exceedingly obnoxious to the colonists, and

• Kentucky f1. DennlsoD, (1860) 24 How. (U. B.) 103.
'Williams ". Mississippi, (1898) 170 U. B. 213 j Green ". MilIa,

(0. C. A. 189lS) 69 Fed. Rep. 852, llS9 U. B. Ul; Giles ". Hania,
(1903) 189 U. B. 488.

a Vidal f1. Philadelphia, (1844) 2 How. (U. 8.) 198,
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Chapter
IV.

Effect OD
charch
1»roperg.

their ideas of religious liberty had been imbibed
from Dutch and Lutheran examples, and stimulated
by what they regarded as oppressions of the regu­
larly established Church. Hence the prohibition
above set forth.·

The first case arising under this clause involved
the effect of the constitutions, national and State, and
laws enacted thereunder, upon property of the Epis­
copal Church in Virginia. The case arose touching
certain church property in Alexandria, which city
was at that time in the District of Columbia. The
court held that the religious establishment of Eng­
land was adopted, so far as applicable, in the colony
of Virginia, and that the freehold of church lands
was in the parson; that legislative grants were ir­
revocable; that the Act of Vir~ia of 1776, con­
firming to the Episcopal Church, as successor of the
Established Church, its rights to lands, was not con­
trary to the State constitution and did not infringe
any rights, civil, political, or religious, under the
State constitution; that later acts seeking to divest
the Episcopal Church of Virginia of property ac-

• For aD interesting aeoount of the reuou leading to the adop­
tion of this provision and the manner of its adoption, see Reynolds
". U. B., (1878) 98 U. B. 162-184.

"The oppreuive measures adopted, and the eruelties and punish­
ments intlieted by the governments of Europe for many agee, to
compel parties to conform, In their religious beliefs and modes of
worship, to the views of the most numerous Beet, and the folly of at­
tempting In that way to control the mental operations of penoUl,
and enforce an outward conformity to a prescn1Jed 8tandard, led to
the adoption of the amendment in question. It was Dever intended
or supposed that the amendment could be iDVoted as a protection
against legislation for the punishment of acta iDimieal to the peace.
good order and morals of soeietJ." Dam.. Bea8oD, (1890) 13S
u. &. 341.
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quired previous to the Revolution were null, etc.1 Chapter

By this decision, and others similar in other States, IV.

the Episcopal Church retained much property in the
older colonies.

The Supreme Court has held that the prohibition o.~tqual

above does not make good the plea of a person ac- ::Ialit1

cused of an offense against morality and decency, dec:cnc1.

that he has acted pursuant to the tenets of his re­
ligious belief, which were those of a Mormon.1 It
was said, "Religious freedom is guaranteed every­
where throughout the United States so far as con­
gressional interference is concerned. " Congress
was deprived of all legislative power over mere
opinion, but was left free to reach actions which were
violative of social duties or subversive of good order.
"Polygamy has always been odious among the
northern and western nations of Europe, and, until
the establishment of the Mormon Church, was almost
exclusively a feature of the life of Asiatic and of
African people." The law punishing polygamy was
upheld as intended to prevent a pernicious practice,
no matter what was the belief of the party engaging
in it The opinion delivered by Chief Justice Waite
is both interesting and instructive and equally appli-
cable to other religious -immoralities than polygamy.

In a later case the Supreme Court declared that
bigamy and polygamy are crimes by the laws of the

t Terrett f1. Taylor, (1815) 9 Craneh (U. 8.) 43.
I Reynolds f1. U. B., (1878) 98 U. B. 145.
By the provision against any law of Congr8u respecting an

lltablilhment of reUgioD, or prohibiting the very exercise thereof,
or abridgiDg the freedom of speech or of the press, "Congress wu
deprived of all legislative power over mere opinion, but wu left
free to nach actions which were In violation of social dutiee, or
8llbvenlve of ROOd order." Reynolds f1. U. 8., (1878) 98 U. S. 184.



188 CITIZENSHIP

Chapter
IV.

Seetariaa
control of
Kovena­
meat
hospitaL

United States, by the laws of Idaho, and by the laws
of all civilized and Christian countries; and t4 call
their advocacy a tenet of religion is to offend the
common sense of mankind; that a crime is none the
less such, nor less odious, because sanctioned by
what any particular sect may designate as religion;
and that the first amendment to the Constitution was
never intsnded as a protection from punishment for
acts inimical to the peace, good order, and morals of
society.'

In a case recently decided, it was held that plac­
ing an isolated hospital building built by the gov­
ernment in charge of another hospital, which was
under the control of Sisters of the Roman Catholic
Church, was not obnoxious to the constitutional pro­
hibition against laws respecting an establishment of
religion.f

Of the Right of the Oitizen to Free Speech. (Ametltl­
ment I.)

Limitatiou This right is also guaranteed to their citizens by
of the
right. all the States. Of it, it is sufficient to say that it

is a right to be confined within the bounds of decency
and morality, and gives no immunity from arrest
and punishment for treasonable, seditious, and in­
flammatory appeals. In time of war numerous ar­
rests have been made by the authority of military
com.missions, and citizens have been actually de­
ported by presidential orders without trial by jury,
and after vainly seeking redress under habeas corpus

I Davia t'. Beason, (1890) 133 U. 8. 333; Church of Jesua Christ
". U. B., (1890) 136 U. 8. 1.

• Bradfield t'. Roberts, (1899) 175 U. S. 191.
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General
consider­
WOOl.

proceedings.' And in time of peace, under Federal Chapter

statutes authorizing the deportation of anarchists, __lV_._

persons have, from time to time, been indicted, ar-
rested, and punished or deported, for seditious, an­
archistic, and nihilistio utterances and publications.
The justification for such action is that while the
constitutions, Federal and State, guarantee freedom
of speech and of the press, the persons so speaking
or publishing are answerable to the public authori-
ties for their acts in the interests of good citizenship,
morality, and decency."

Of the Freedom of the Press. (Amendment I.)

The freedom of the press has been described as
one of the great bulwarks of liberty. Unquestion­
ably the suppression of fair discussion of public
measures in the press was, under the system against
which the colonists rebelled, one of the most odious
forms of tyranny. On the other hand, those who,
in that day, were 80 ardent for the absolute liberty

IB" p. Vallandlgham, (1863) 1 Wall. (U. B.) 243.
• U. B. ". Williams, (1904) 194 U. B. 279, where the court said:

"We are Dot to be understood as depreciating the vital importance
of freedom of speech and of the press, or as suggesting limitatlona
on the spirit of liberty. in itself unconquerable, but this case does not
involve those considerationa. The fiaming brand which guards the
realm where no human government is needed still bars the entrance;
and as long as human governments endure they cannot be denied the
power of self-preservation."

"In incorporating these principles (the first ten amendments to
the Constitution) into the fundamental law, there was no intention
of disregarding the exceptiona, which continued to be recognized a8

if they had been formalty expressed. Thus the freedom of speech
and of the preB8 (Article 1) does not permit the publication of
libels, blasphemous or indecent articles, or other publications in­
juriou8 to public morals or private reputation." Robertson t'. Bald­
win, (1897) 165 U. S. i81.



190 CITIZENSHIP

Chapter
IV.

Iaj~
or aetiOD
for
damaaa.

of the press could not have foreseen the immense
increase in public and private printed matter which
was to occur; the almost unljmited power for good
or evil which the press was to possess; the irrepa­
rable nature of the injuries which it is often &hIe to
inflict; or the irresponsible hands into which 80 large
a portion of the press of our day was, in time, to
;pass.'

The State constitutions and statutes which guar­
antee tlie freedom of the press, for the most part,
couple with that guarantee the condition that the
persons so printing shall be answerable in damages
for any abuse of the privilege. But the privilege
itself is regarded as of such dignity and sanctity
that the courts of sundry States have held that an
injunction will not lie to restrain the publication of
an alleged libel, and the only redress of a party
libeled is to bring an action for damages after the
fact or prosecute the offender criminally.8

Rights Guaraflteed by Amefldments II-VIII, XI,
, and XII.

Of the other rights guaranteed by the amend­
ments from IT to VIII we shall not speak in detail,

'''It is well understood, and received &8 a commentary on this
provision for the Uberty of the press, that It was intended to p~
'Vent all 8Uch previous restraints upon publications as had been
practised by other governments, and in early times here, to stifle the
efforts of patriots towards enlighteniDg their fellow subjects upon
their rtpts and the duties of rulers. The liberty of the press was
to be unrestrained, but he who used it was to be reBpcmsible in ease
of ita abU8e; like the right to keep fire arms, which does not proteet
him who U8e8 them for annoyaDce or destruction." Per Parker, C. J.,
In Com. f7. Blanding. (1825) 3 Pick. (M_.) 314.

'Karlin Fire Arms Co. f1. Shields, (1902) 171 N. Y. 1M, ad
__ cited.
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because their nature, extent, and full interpretation Chapter

will be found sufficiently considered in the authori- _1V_e_

ties cited in connection with their Bta~ment.· Nor
do the amendments numbered XI and :xn bear
directly on our Bubject.

Having now come to the war amendments, let us
prooced to coDsider them in their order.

-Ohio •• Dol1ilou, (19M) IN U. S. "I.
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CHAPTER V.

PBIVlLBGJrS AJI1) DlIIUW ITIBS UNDO TJDI WAIl~

JOU'tTS.

TBB TB1BTE&NTII AJlBNDKKN'r.

TIDS amendment simply abolished slavery. Be­
yond the declaration that neither slavery nor
involuntary servitude, etc., should exist with­

in the United States or any place subject to their
jurisdiction, it enacted nothing.t It did not even
affect the validity of a note given for a slave when
slavery was lawful.1 The main purpose of the
amendment was to abolish African slavery, but it
equally forbids Mexican peonage or Chinese cooly
trade, amounting to slavery, and the use of the word

1 Ie Thi8 amendment, &8 well as the PourteeDth, is UDdoubted1y
self-executing without any ancillary legislation, 10 far a8 ita term.
are applicable to any existing state of eireumatanees. By ita OWll

unaided force and effect it abolished slavery and established UJli­
versal freedom. Still, legislation may be DeceB8&ry aDd propel' to
meet all the various cases and circumstances to be afl'eeted by it,
and to prescribe proper modes of redreu for ita violation in letter
or spirit. And such legislation may be primary aDd direet in
ita character; for the amendment is not a mere prohibition of State
law8 establishing or upholding slavery, but an abeolute declaratioD
that slavery or involuntary servitude 8hall Dot edat in any part of
the United States." Civil Righta Cases, (1883) 109 U. 8. 20. See
allO Peou.ge Cases, (1903) 123 Fed. Rep. 871; U. 8. •. )(cCle11aD~

(1904) 127 Fed. Rep. 971.
I White t'. Hart, (1871) 13 Wall. (U. 8.) 848; Osbon •. Nieh·

olson. (1871) 13 Wall. (U. S.) 654.
There is nothing in the language of the amendment whleh in the

Blightest degree warrants the inference that thOle who framed or
thoee who adopted it intended that it should efl'eet the destruetioa

192
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4'servitude', prohibits all forms of involuntary Chapter

slavery of whatever class.8 v.
The xm Amendment was, however, held not ::mu:o:

to authorize the passage by Congress of laws re- :=~r
ailon'

quiring equal accommodation in inns, public convey- CODtractL

&nces, and places of amusement, for it was said that
the denial of such equal accommodations imposes no
badge of slavery or involuntary servitude upon
either race.4 Nor does it place any restraint' upon
the States from passing laws requiring railway com-
panies carrying passengers in their coaches, within
the State, to provide equal but separate accommoda-
tions for the white and for the colored race, and that
the races be kept separate on railroads and steam-
of rightl legally and completely vested at the time of ita adoption.
{)sborn f7. Nicholson, (1871) 13 Wall. (U. B.) 662; White ". Hart,
(1871) 13 Wall. (U. 8.) 846.

I "Undoubtedly, while negro Ilavery alone wu in the mind of
the Congress which proposed the thirteenth article, It forbids any
-other kind of slavery, now or hereafter. If Mexican peonage or the
Chinese cooly labor system shall develop slavery of the Mexican
-or Chinese race within our territory, this amendment may safely
be trusted to make it void. And so, if other rights are &Ssailed
by the States which properly and necessarily fall within the pro­
tection of these articles, that protection win apply though the party
interested may not be of African descent." Slaughter-House Cases,
(1872) 16 Wall. (U. B.) 71. See also Pleuy ". Ferguson, (1896)
163 U. 8. 542; U. S. ". Wong Kim Ark, (1898) 169 U. S. 677•

• Civil Righta, Cases, (1883) 109 U. B. 3.
CI A statute which implies merely a legal distinction between

the white and colored races - a distinction which is founded in
·the .color of the two races, and which must always exist so long
a8 white men are distinguished from the other race by color­
hal DO tendency to destroy the legal equality of the two races,
or re&ltablish a state of involimtary servitude. . . • Legisla­
tion is powerless to eradicate racial instincts or to abolish distinc­
tions based upon physical differences, and the attempt to do 80 can
only result in accentuating the difficulties of the present situation.
If the civil and political rights of both races be equal, one cannot
be inferior to the other civilly or politically. If one race be inferior

13
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boats; or from separating the races in schools.15

Nor does it authorize federal courts to annul sailors'
contracts on the plea that they are contracts for in­
voluntary servitude; for a sailor's contract nec8&­
sarily involves, to a certain extent, surrender of his
personal liberty, during the life of the contract, and
was not in the contemplation of this amendment.-

And this is all that was enacted by the xm
Amendment, and all that has ever been decided. con­
cerning it by the court of last resort intrusted with
its interpretation. It affected no right theretofore
possessed by any State in the Union, except the
right to establish or recognize slavery or involun­
tary servitude. It effected no change in the rela­
tions of the Union and the States composing it to
each other, or in the organic structure of the Nation
or the States.

01' THE RIOB'l'S 01' CITIZENB UNDBB THE FOUBTBJD..,.S

AlmNDJIBNT.

When the :xm, XIV, and XV Amendments
first came up for in~rpretation before the Su­
preme Court of the United States in the famous
to the other socially, the Constitution of the United States tSIUIot
put them upon the same plane." Pleeay f1. Ferguson, (1896) 183
U. S. 543, 551.

I Louisville, etc., R. Co. f1. Ki88is8ippi, (1890) 133 U. S. 587 j

Pleasy t7. Ferguson, (1898) 183 U. S. 537j CummiDg t7. Board of
Education, (1899) 175 U. B. 528; Chesapeake, etc., R. Co. f1. Ken­
tucky, (1900) 179 U. S. 387•

• Robertson t7. Baldwin, (1897) 185 U. 8. 276.
CI The ameDdment was Dot intended to introduee any Daft} doe­

trine with respect to certain descripti0D8 of lerriee whieh haft al­
ways been treated as exceptional, such as military and naval enlist­
menta, or to disturb the right of parents and guardiaDa to the
euatod1 of their minor children or wards. The amendment, bow-
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8laughter-House Cases, Mr. Justice Swayne said Chapter

of them, "Fairly construed, they may be said to v.
rise to the dignity of a Dew Magna Charta." In the
light of subsequent decisions their enactments must
be regarded as of much narrower scope.

The XIV Amendment is broader in language =I.ti~

than the XllI, yet no broader than the XllI in conferred.

conferring any power upon the Federal govern-
ment to legislate upon its own initiative. It· de-
clared a Dew law of citizenship, but the only power
of legislation conferred by it upon Congress was
power to enact restrictive legislation against any
State action which might be taken contrary to
the amendment itself.

The language of the amendment is in part:
Section 1. All persons born or naturalized in the

United States and subject to the
jurisdiction thereof are citizens of
the United States and of the State
wherein they reside.

No State shall make or enforce
(a) Any law which shall abridge the

privileges or immunities of citizens of
the United States.

[(b) Nor shall any State deprive any per.
son of life, liberty, or property without
due process of law.

ever, JII&b8 DO c1latinetion between a public aDd a private service.
To say that perIOna engaged in a public service are not within the
amendment is to admit that there are exceptions to ita senera} lan­
guage, and the further question is at once presenied. where shall the
line be drawn! We bow of no better answer to make than to
say that _"Ieee which have from time immemorial been treated
.. exceptional shall Dot be regarded &8 within ita purview." Rob­
ertson •. Baldwin, (1897) 186 U. S. 282.

rrr
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(c) Nor deny to any person within its
jurisdiction the equal protection of
the laws.

Sec. 5. The Congress shall have power to en­
force, by appropriate legislation, the
provisions of this article.

Congress has attemp~d to pass many acts en­
forcing the provisions of that article. Its e~
menta have given rise to an amount of litigation un­
precedented in the history of our Constitution. Not
even the commerce clause of the Constitution, or
the contract clause, has proved as fertile of contro­
yersies as the interpretation of this amendment,
and laws enacted by. Congress, under the supposed
authority of this amendment, have more frequently
been challenged successfully, and rights asserted
under it have been less frequently recognized, than
under any other provision of the Constitution.

The declaration contained in the amendment that
citizens of the United States shall be deemed citi­
,zens of the State wherein they reside is merely a
reiteration of the law as it existed before the amend­
ment and as it had been announced by Chief Justice
Marshall in Gassies v. Ballo",,;' where it is said: "A
citizen of the United States, residing in any State
of the Union, is a citizen of that State." The dec­
laration that all persons born i. the United States
and subject to the jurisdiction thereof are citizens
of the United States was the announcement of a new
law of Federal citizenship, carrying with it a new
law of State citizenship and altering, as it was in­
tended to alter, the rule of citizenship established

f (1832) 6 Pet. (U. B.) 761.
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by the decision of the Supreme Court in the case of Chapter

DretlBcott tJ. BaRtlford.a To that emnt the am.end- v.
ment worked a radical change.a.

The next clause requires a restatement of its ~d
provisions, because nearly all the litigation which claaa

has arisen upon the XIV Amendment has grown
out of the prohibitions of this clause. The language
is: "No State shall make or enforce any law which
shall abridge the privileges or immunities of citi-
zens of the United States; nor shall any Sta~ de­
prive any person of life, liberty, or property with-
out due process of law, nor deny to any person
within its jurisdiction the equal protection of the
laws."

This language is plain enough. It cannot be ::~::i.

tortured into anything but a prohibition against the c:gr:::
enactment by any State of any law abridging the ~\~~c:-­
privileges or immunities of any citizen of the United
States, or depriving any person of life, liberty, or
property without due process of law, or denying fo
any person within its jurisdiction the equal protec-
tion of the laws. It relates to the States altogether.
It does not require them to enact any law. It sim-
ply forbids them from enacting the laws described
as obnoxious. It certainly does not confer upon

8 (1856) 19 How. (U. B.) 398.
•• Slaughter-House Cases, (1872) 16 Wall. (U. B.) 36; Strauder

f1. Weat Virginia, (1879) 100 U. B. 306; Elk ". Wilkins, (1884)
112 U. S. 101; U. S. ". Wong Kim Ark, (1898) 169 U. S. 676;
:Maxwell f1. Dow, (1900) 176 U. B. 593.

"Enough appears in the language employed in those provisions
[the Civil Rights Act and the Fourteenth Amendment to the Fed­
eral CoD.8titution] to show that their principal object was to confer
citfseDship, and the rights which belong to citizens as Buch. upon the
colored people, and in that maDDer to abrogate the rule previously
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Chapter the Federal government any power to enact any
v. kind of laws except laws enforcing this prohibition

against the States. It adds nothing to and takes
nothing away from 'the right of one citizen against
another, whether he be a citizen of the United States
or a citizen of the State. It forbids States from
encroaching upon existing rights, but, however it
may have intended, it is equally clear that it does
not forbid individuals from encroaching upon those
rights. The power conferred upon Congress is to
enforce, by " appropriate legislation," the provisions
of the article. The provisions of the article were
directed solely against the States. The power of
Congress derived from the amendments must there­
fore be confined to the power to legislate agamst the
States to enforce those provisions.·

The Supreme Court significantly pointed ouf this
limited power of Congress under the amendment

\ when, in the 8laughter-House Cases, it declared that
the protection given by the amendment was "from

adopted by this court in the Dred 8eott eue." Per Mr. Justiee
Clifford in Han t7. De Cuir, (1877) 95 U. 8. 609.

.. The distinction between citizenship of the United Stat. aDd
citizenship of a State is clearly recognized ADd established. Not
only may a man be a citizen of the United States without being a
citizen of a State, but an important element is neceeaary to CODl'ert

the former into the latter. He must reside within the State to
make him a citizen of it, but it is only Dece&8&ry that he should
be born or naturalized in the United States to be a citizen of the
UDioft. It is quite clear, then, that there is a citizenahip of tbe
United States, aDd a citizenship of a State, which are distinct
from each otherJ and which depend upon different characteristics
or circumstaDces in the indiYldual." Slaughter-HoWIe Caaee, (1872)
16 Wall. (U. B.) 73•

• CI Positive rights and privileges are undoubtedly secured. by
the Fourteenth Amendment; but they are secured by way of pro­
hibition against State laws aDd State prooeecliDga dectiDI til..
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the hostile legislation of the StateS." This was in Chapter

1872. But Congress had already passed an act, v.
called the Enforcement Act, in which it had under­
taken to legislate against individuals for conspiring
or acting singly against citizens for the purpose of
abridging their privileges or immunities and de­
priviJig them of life, liberty, or property, or prevent-
ing their enjoyment of the equal protection of the
laws, under these constitutional amendments. Cer-
tain acts violative of the rights of citizens, as de-
fined by the XIV and XV Amendments, committed
by individuals either singly or in conspiracy with
others, were declared to be in violation of Federal
law, and penalties were denounced aganist the per­
petrators, and under these acts arrests were made
and prosecutions had.

Congress also passed an act known as the Civil ifiht?YiI
Rights Bill, by which it undertook to require inn- B· •

keepers, carriers, and keepers of places of public
amusement not to discriminate against any classes
of citizens in the accommodations which they sup-
plied, and to give to citizens who were denied these
equal accommodations rig~t of action and damages
for such denial. The defendants in all these cases,
criminal and civil, challenged the power of Con-
gress to pass the laws under which they were in-
dicted or sued.

righta aDd privUegee, and b:r power given to Congress to legillate
for the pw:poee of carrying such prohibition iDto effect: and such
legislation must ~ecessarily be predicated upon such supposed State
laws or State proceedings, and be directed to the correction of their
operation aDd effect." Civil Rights Cases, (1883) 109 U. 8. II.
See also U. S. f1. Cruikshank, (1876) 92 U. S. 642; VirgiDia ••
Rives, (1879) 100 U. S. 313; E. p. Virginia, (1879) 104 U. S.
339; Plesey 11. Ferguson, (1898) 183 U. 8. 187.



200 OITIZEN8BIP

Chapter
v.

Earl7
cues
under the
Eaforce­
meat Act.

Purport of
deciaioJlL

Two crimina) cases, involving this defense, were
decided by the Supreme Court in 1875. One was
the case of United States tJ. Beese, arising under
the clause of the Enforcement Act which under­
took to punish an individual for seeking to de­
prive a citizen of his rights under the XV Amend­
ment.1 The other was the case of U.ited States f).

Cruikshank,2 arising under the clause of the En­
forcement Act which undertook to punish an indi­
vidual for depriving a citizen of his rights under
the XIV Amendment.

In the case of Reese it was declared that the :xv
Amendment conferred' no right to vo~; that it in­
vested United States citizens with the right of ex­
emption from discrimination in the exercise of suf­
frage on account of race, color, or previous condi­
tion; that the power 'of Congress to legislate at all
concerning voting at State elections rested on the
XV Amendment and could be exercised only by pro­
viding punishment when the wrongful refusal was
because of race, color, or previous condition. In the
Cruikshank case the court said: "The equality of
the rights of citizens is a principle of republicanism.
Every republican government is in duty bound to
protect all its citizens in the enjoyment of this prin­
ciple, if it is within its power." But the court fur­
ther proceeded to say that this duty was originally
assumed by the States, and it still remains there.
The only obligation resting upon the United States
is to see that the States do not deny the right. This
the amendment guarantees, but no more. The power

1 u. B. ". Reeee, (1816) 92 U. 8. 21&.
-U. 8. e. CnJik,hank, (1876) 92 U. S. 141.
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of the national government is limited to the en- Chapter

forcement of that guarantee. The court, however, v.
found technical difficulties in the indictment which
enabled it to set aside the conviction without going
further. It was plain to see that the Supreme Court
doubted the power of Congress to enact laws directed
against individuals for violating the rights of citi-
zens guaranteed against State legislation by the
XIV and XV Amendments.

In the case of U. 8. 11. Harris,· the Supreme ~_
Court declared the Enforcement Act void in the fol- ~~~.

lowing language: "When an Act of Congress is
directed exclusively against the action of private
persons, without reference to the laws of the State,
or their administration by her officers, it is not war­
ranted by any clause in this amendment," and this
language has been reiterated by the court on many
oooasions.4

In the case I", re Kemm1,er,4. the Supreme Court K~':;:r.

said: "The XIV Amendment did not radically
change the whole theory of the relations of the State
and Federal government to each other and of both
governments to the people. . . . Protection of
life, liberty, and property rests primarily with the
States;" and the opinion gOes on to declare thaf

• (1882) 106 U. B. 640•
• Baldwin t7. Frank, (1887) 120 U. B. 684; Powell f1. Pennlyl­

.,,&Dla, (1888) 121 U. B. 685; 1ft, re Kemmler, (1890) 136 U. 8.
448; 1. rtl Rahrer, (1891) 140 U. B. 654; McPherson f'. Blacker,
(1892) 148 U. B. 39; Mobile, etc., R. Co. f'. Tennessee, (1894) 153
U. 8. 606 i Scott 11. lIcNeal, (1894) 154 U. S. 34, 45 j Chicago, etc.,
R, Co. ". Chicago, (1897) 188 U. S. 226, 233; Louisville, etc., R.
Co. ". Kentuc1q, (1902) 183 U. B. 511; Chadwick ". Kelley, (1903)
187 U. B. 140; 1fis8ourI ". Dockery, (1903) 191 U. 8. 170.

,- (1890) 138 U. 8. 448.
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the amendment guarantees only that the State shall
not encroach upon the fundamental rights of her
citizens or discriminate between them. And when
in 1883 the measure of Congress known as the
Civil Rights Bill came up for adjudication it was
declared unconstitutional.' In that case it was held
that the XIV Amendment does not justify establish­
ing a code of municipal law regulative of all private
rights between man and man in 8ociety, or make
Congress take the place of State legislatures, and
that the legislation which Congress was author­
ized to adopt was not general legislation upon the
rights of citizens, but corrective legislation neces­
sary to counteract State legislation prohibited by
the amendment. "Individual invasion of individual
rights is not the subject matter of the amendment,"
was the language used.e

The last and one of the most emphatic expres­
sions of the Supreme Court against the power of
Congress to enact a statute punishing purely indi­
vidual action, a8 an appropriate exercise of power
conferred by either the XIV or XV Amendments

I Civil Rights CaBell, (1883) 109 U. 8. 11.
I "The prohibitions of the amendment are apiDst State la..

and acts done under 8tate authority. Of course, legislation may,
and should be, provided in advance to meet the engency when it
arises; but it should be adopted to the mischief and wroDg which
the amendment was intended to provide agaiDat; and that is, State
law8, or State action of lOme kind, adverse to the rights of the
citizen secured by the amendment. 8uch legislation cannot prop­
erly cover the whole domaiD of rights appertaining to life, liberty
and property, defining them and providing for their viDdieatioD.
That would be to establish a code of mUDicipal law regulative of
aD private rights between man and man in 8Oclety. It would be
to make Congress take the place of the State legislatures ud to
aupenede them." Civil Right. Cues, (1883) 109 U. S. 18.
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will be found in a case decided in 1903.' In that Oh&ptel'

case Bowman was indicted under Section 5507 of v.
the Revised Statutes, which was a part of the same
Act under which Reese and Cruikshank were in­
dicted. The Act at~mpted to punish by fine and
imprisonment every person who should prevent,
hinder, control, or intimidate in the exercise of the
right of suffrage, by certain means described, any
one to whom that right is guaranteed by the XV
Amendment. The court held that the Act was be-
yond the power of Congress, and discharged the
prisoner on a writ of habeas corpus. It reviewed
the authorities above referred to, and declared that
a Federal statute which purported to punish purely
individual action in the particulars named was UD­

constitutional.
So that, at the present time, it may be truly said ::'1:~:UOD

that the statutes, both of criminal and of civil nature, ~=eJ:e
which the Congress has attempted to enact, directed competeDt.

against individuals, and purporting to punish them
or subject them to damages for violating the rights
of citizens under the XIV and XV Amendments,
have been nullified by the decisions of the Supreme
Court. But while the power granted to the courts
by the amendments has been thus restricted by in­
terpretation, the power to legislate against State
action has been sustained, and, in sundry instances,
State action has been nullified.

In the first group of cases, decided by the Bu- ~~.
preme Court in 1879, the following decisions illus- :~~~~~
trate what the amendment did effect. The law of OD juri..

West Virginia which singled out and denied to col-

'James t'. Bowman, (1903) 190 U. 8.127.
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__v._ in the administration of the laws by serving on

juries, because of their color, was held to be void
for the discrimination."· In another case it appeared
that the jury law of Virginia did not forbid the
summoning of negroes to act on the panel, and that
if there were none on the jury wIrlch tried the ac­
cused, it was either by chance or by the negligence
or wilful misconduct of a subordinate officer. In
that case it was held that this did not constitute a
denial by the State.'

In the third case which came up from Virginia,·e
where the jury law was as stated above, the court
refused to grant a writ of habeas corpus in favor
of a judge who had been indicted for refusing to
summon negroes on the jury. His release had been
demanded by the State. It is difficult to see how
the ruling in this case can be justified, for the Su­
preme Court had, at the same term, said that the
XIV Amendment was directed at State action, and
had declared in the Reese and Cruikshank cases, in
effect, that Federal legislation against individuals
was not contemplated or authorized by the XIV or
XV Amendments; and in an opinion delivered on the
same day it declared that if an executive or a judicial
officer in Virginia exercised unwarranted power or
did unauthorized acts, prejudicial to the rights of
a citizen of the United States, the remedy was by
appeal. It had allowed an appeal and had granted
relief in a similar case in West Virginia; and sub-

.,- Strauder tI. West Virginia, (1879) 100 U. B. 303•
• Virginia t7. Rives, (1879) 100 U. S. 313.
•- (1879) E. p. Virginia, 100 U. S. 339.
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sequently, in the case of U. 8. 11. Harris,' in the Chap.

Civil Bights Cases,'· in Baldwm tJ. Frank,! and in v.
James v. Bowman,!· it nullified the Enforcement Act
and the Civil Rights Bill on the ground that indi-
vidual invasion of individual rights was not the sub-
ject matter of the amendment.

It is impossible to reconcile the decision in Ez fJ.
Virginia with the others. Perhaps the court did not
at that time understand as fully as it came to under­
stand later the real scope of the amendments.

As they stand, the two cases of Virginia tJ. Rives ~irt::

and Ez fJ. Virginia present an amusing line of ;~~~

judicial demarcation. In Virginia v. Rives, the mis- rar':ct~·
cOnduct of a sheriff in the method of summoning a
jury was declared not to be the action of the State
and to be remediable on appeal. In the case of Ez
p. Virgihia, decided the same day, the misconduct
of a judge in not summoning a proper jury was
held to be the action of the State, remediable by the
indictment of the judge, although the State had done
no wrong.2 The only legal principle to be deduced

• (1882) 106 U. S. 640. 1 (1887) 120 U. S. 684.
•- (1883) 109 U. S. 3. 1* (1903) 190 U. S. 127. .
lID the 'Civil Rights CaseB, (1883) 109 U. B. 3, the case of

B. p. Virginia, (1879) 100 U. S. 339, is distinguished by the
Supreme Court in the following language: Ie In the Virginia case,
the State, through its o1Bcer, enforced a rule of disqualification
whieb the law was intended to abrogate and counteract. Whether
the statute book of the State actually laid down any such rule of
disqualification or not, the State, through its officer, enforced such
a rule; and it is against luch State action, through its officers and
agents, that the last clause of the section is directed. This aspect
of the law wu deemed su1Bcient to divest It of any unconstitutional
character, and makes it differ widely from the first and second
aection8 of the same act which we are now considering."

"The prohibiticma of the amendment refer to all the inatrumen-
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Chapter from the two decisioDs is that the boundary line be-
v. tween an officer who is the State and an officer who

is not the State lies somewhere between a sheri1f
and a judge.

Sta~ action discriminating between citizens has
been frequently nullified by Federal decisions since.
In most cases the discrimination was in regard to
the constitution of juries.le These cases will be con­
sidered in discussing the decisions under the clauses
of the amendments to which they refer.

X:J.m:.°f Having now discussed the general features of
~:S~i~ the first and fifth sections of the XIV Amendment.
=D~d. we come to a consideration of the decisions rendered

upon it by the Supreme Court of the United States
during the forty years since its passage. Three
hundred cases, involving its construction, have been
decided by that court, scrutinizing it from nearly
every point of view in which it may possibly be con­
sidered, and we need cite no other authority on the
questions, because the decisions of the Supreme
Court are the snpreme law of the land, anything in

talitiea of the State, to its legislative, executive, and judicial authori­
ties; and therefore whoever, by virtue of public positioD under a
State government, deprives another of any right protected by that
amendment against deprivation by the State 'violates the consti­
tutional inhibition; and 88 he acts in the name of and for the State,
and is clothed with the State's power, his act is that of the State.'
This must be so, or, 8S we have often said, the constitutional pro­
hibition has no meaning, and (the State has clothed ODe of ita
agents with power to annul or evade it.'" Chieago, etc., R. Co. Ct.

Chicago, (1897) 166 U. B. 233•
•- MiB80uri 1'. Lewis, (1879) 101 U. S. 22; Neal ". Delaware,

(1880) 103 U. S. 370; Carter ". TeD8, (1900) 117 U. S. 442;
Rogers t7. Alabama, (19M) 192 U. B. 228; TUT&IlC8 e. P1orida,
(1903) 188 U. S. 118.
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conflict with them in inferior courts, Federal or
State, to the contrary notwithsta:nding.8

After laborious effort, it has been found impossi­
ble to separate the decisions under the three head­
ings - cases in which it was claimed that the rights
and privileges of the complainant were abridged;
cases in which it was claimed that the complainant
had been deprived of life, liberty, or property with­
out due process of law; and cases in which it was
claimed that the citizen had been denied the equal
protection of the law - for in almost every instance
the right to the relief asked was placed on all
three grounds. Where the decision was adverse
relief was of course denied upon all three of the
grounds specified, but where relief was granted it
was sometimes upon one ground, sometimes upon
two, sometimes upon all three, and in some cases the
court failed to specify upon which of the grounds
the decision rested.

The student interested in the further pursuit of
this inquiry may easily satisfy himself, for, sur­
prising as it may be, out of the three hundred cases
decided, only about thirty decisions have sustained
the right or cla~ asserted under the XIV Amend­
ment. These favorable decisions relate to discrim­
inations against negroes in State laws or proceedings
relating to the constitution of juries; to discrim­
inations against Chinamen; to discriminating State
laws concerning taxation, assessment, rates, or regu­
lation of corporations; to discriminations in State

• The decl8ions of the United States Supreme Court under the
XIV Amendment are listed in the order of their renditloD lD the
Appendix A. at the close of this volume.

Chapter
v.

Groaadl
of relief.

Relaltl of
litiptioa.
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procedure; and to a few particular rights.4 This is
the pitiful array of results from forty years of liti­
gation upon amendments which, at the time of their
enactment, were claimed to revolutionize the rela­
tions of the Nation and the States.

In the great mass of rejec~dclaims will be found
the full interpretation placed by the court upon these
amendments. A list of authorities is hereto a~

pended showing what has been claimed under the
clause which provides:

"No State shall make or e..force QM,y law which
shall abridge the privileges or immunities of citizens
of the United States."

Out of all the cases decided by the Supreme Court
in which the abridgment of rights has been asserted,
the claim has been sustained in but a few cases, and
of the cases favorably decided seven relate to the

• The following are the only eases decided by the Supreme Court
01 the United States 8U8tainiDg claims set up UDder the XIII, XIV,
and XV Amendments:

Discrimination on juries against negroes: Strauder t'. West
Virginia, (1879) 100 U. S. 303; EtI1 p. Virginia, (1879) 100 U. 8.
339; Missouri v. Lewis, (1879) 101 U. S. 22; Neal 11. Delaware,
(1880) 103 U. S. 370; Carter f'. Texas, (1900) 117 U. S. 442;
Rogers f'. Alabama, (1904) 192 U. S. 228; Tarrance ". Flori~

(1903) 188 U. S. 519.
DiscriminatiDg against Chinamen: Yick Wo ". Hopkins, (1888)

118 U. S. 356.
DiscriminatiDg State laws of taxation, assessment, rates, or

regulations: Santa Clara County t7. Southern Pac. R. Co., (1886)
118 U. S. 394; California f'. Central Pac. R. Co., (1888) 127 U. 8.
40; Chicago, etc., R. Co., ". Minnesota, (1890) 134 U. S. 418;
Minneapolis Eastern R. Co. f'. Minnesota, (1890) 134 U. S. 467;
Reagan f'. Farmers' L. & T. Co., (1894) 154 U. B. 382; Missouri
Pac. R. Co. f'. Nebraska, (1898) 184 U. S. 403; Covington, etc.,
Turnpike Road Co. f'. Sandford, (1898) 164 U. B. 578; Gulf, etc.,
R. Co. f'. Ellis, (1897) 185 U. S. 150; Smyth 11. Ames, (1898) 189
U. 8. d8; Norwood ". Baker, (1898) 172 U. 8. 288; Dewq 11.
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rights of negroes in the constitution of juries. The Chapter

rights established in other cases were: The right of v.
a lawyer to practice law; the right of a Chinaman to
conduct a laundry without discrimination; the right
of railroads and other corporations to equal protec-
tion against discriminating State taxes or other re­
quirements, and the right of a litigant to have due
notice of a suit. Yet the whole range of the rights
of citizens has been traversed' to attain this result.

We have already had occasion to point out that, .:l~:n,.
in the earliest construction placed npon these amend- :~~. aea­

ments, it was declared that their main p.urpose was
to give definitions of citizenship of the United States
and of the States and to protect the newly enfran-
chised race against discriminating legislation by the
States. At the risk of endless reiteration, we must
again recur to the language of the court in the
Slaughter-House Cases, declaring that the amend-
ments did not bring within the power of Congress
the entire domain of civil rights theretofore belong-
ing exclusively to the States, or transfer the security
and protection of all civil rights from the States to

Des :Moines, (1899) 173 U. B. 193; IAlke Shore, etc., R. Co. ".
8mith, (1899) 173 U. B. 684 (selling 1,OOO-mlle tickets); Cotting
.,. Kansas City Stock. Yards Co., (1901) 183 U. S. 79; Louisville,
etc., Ferry Co. v. Kentucky, (1903) 188 U. S. 385.

Discrimination in State procedure: Prout f'. Starr, (1903) 188
U. S. 537; Roller f'. Holly, (1900) 176 U. S. 398; Smyth t7. Ames,
(1898) 169 U. S. 468.

No due process: Scott f'. McNeal, (1894) 164 U. B. 34 (man
opposed to be dead; was alive).

Particular rights: Royall 1'. Virginia, (1888) 118 U. S. 672
(abridging right to practice profession) ; Barron ". Burnside, (1881)
121 U. 8. 186; Allgeyer f'. Louisiana, (1897) 186 U. S. 679 (abridg­
ing right of contract); Blake t7. McClung, (1898) 172 U. S. 239
(cUlcriminatioD between citizens of States).

14
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the Federal government. Their whole function was
to bestow on Congress power to protect United
States citizens from hostile legislation by the states.

With this as the keynote we come to a considera­
tion of the decisions above referred. to. The States
have been held to possess very large powers of legis­
lation, subject only to the condition that they shall
not abridge the privileges and immunities of citi­
zens of the United States or deprive any person of
life, liberty, or property without due process of law.
The basic principle on which all these decisions rest
is that prior to the amendments, the control of all
these subjects resided in the States; that the amend­
ments do not justify establishing a Federal code of
municipal law regnlative of all private rights be­
tween man and man in society, or make Congress
take the place of State legislatures; that the legis­
lation which Congress is authorized to enact is
not general legislation upon the rights of citizens,
but corrective legislation on the States, such legisla­
tion as may be necessary to counteract State legis­
lation prohibited b: the amendments; and that, sub­
ject to this restriction, the power of the States to
legislate on all these subjects is as unqualified as it
was before the amendments.I

I Ie The FourteeDth Amendment did not radically e1umge the
whole theory of the relations of the State and Federal governmenta
to each other, and of both governments to the people. The .me
pe1"8Oll may be at the same time a citizen of the United States
and & citu.en of a State. Protection to life, liberty, and property
rests primarily with the States, and the amendment furnisheS an
additional guaranty against any encroachment by the States upon
those fundamental rights which belong to citizenship, and which
the State governments were created to eecure. The privileges aDd
ImmlUlities of citizeDa of the UDited 8tatee, as dl8tiDguiahed from
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All the opinions rendered deal with this general Chapter

idea, and we shall proceed to consider in detail the __v._
decisions under the following heads:

1. Of the Regulation of OrdifKIry Busiftess Pursuits
by the Btates.

a. To establish slaughter-houses.e
The opinion delivered in the Blaughter-House The

Slau.btu-
Cases is perhaps the most thorough and exhaustive ~
discussion to be found of the reserved police powers
of the State in the Union. Further citations from
it are unnecessary in view of what has preceded.

b. To control the regulation of laundries."
In the cases of Barbier 1J. Connolley and Boon Limita!ioD

of pollee
Hiftg tJ. Crowley, cited below, it was declared that ::;.er
the XIV Amendment did not impair the police pow- JaundrieL

erB of the States and that they might prohibit laun-
dries within certain limits between certain hours;
but, in the later case of Yick Wo 1). Hopkins, this
police power was limited by the requirements that
such laws, and indeed any laws regulat.ing the con-
duct of business, should not by their terms or in their
administration discriminate between classes of peo-
ple engaged in the business. Yick W0 was a China-

the privileges and immunities of citizens of the States, are indeed
protected by it; but those are privileges and immunities arising
out of the nature and essential character of the national govem­
ment, and granted or secured by the Constitution of the United
States." 1ft rtJ Kemmler, (1890) 138 U. S. 448; Maxwell f'. Dow,
(1900) 178 U. B. 693. Bee --.180 U. B. t7. Cruikshank, (1876) 92
U. S. 664; Mobile, etc., R. Co. t'. Tennessee, (1894) 153 U. B. 606;
GioZZll t7. Tiernan, (1893) 148 U. S. 882.

• Slaughter-House Cues, (1872) 16 Wall, (U. S.) 38.
T Barbier t'. Connolly, (1885) 113 U. S. 27; Boon Bing f1. Crow­

ley, (1886) 113 U. 8. 703 i Yick Wo Ct. HopkiDs, (1886) 118 U. S.
366.
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Chapter man in San Francisco, and an ordinance of the city,
v. either by its terms or in its adminjstration, discrimi­

nated against Chinese. That was held to deny to a
class the equal protection of the law in violation of
the amendment.

c. Regulation of liquor traffic.8

:a~:r. The cases relating to the control of liquor traffic
:::.&c1i~OI' by the States are numerous. They are unanimous
==. that the right to traffic in intoxicating drinks is not

a privilege or immunity which the XIV Amendment
forbids a State from abridging unless the law so
operates as to amount to a deprivation of property
without compensation or violates the provisions
against interstate commerce. In the IAceflSe Cases
Mr. Justice Greer said: "Police power which is
exclusively in the States is alone competent to the
correction of these great evils," and in the case of
Foster tJ. Kansas it was said that the constitutional
power of the States to prohibit the manufacture and
sale of intoxicating liquors is no longer an open
question. The States have the power to regulate
and even to prohibit the sale of liquors; but a num­
ber of cases will be found, arising under the inter-

8LiceDBe Cues, (1847) & How. (U. B.) 604; Bartemeyer ".
Iowa, (1873) 18 Wall. (U. B.) 133; BostoD Beer Co. t7. Massachu­
setts, (1877) 97 U. 8. 25, 33; Foster ". KaD888, (1884) 112 U. s.
205; Schmidt 11. Cobb, (1888) 119 U. 8. 288; Kugler t7. Kansas,
(1887) 123 U. B. 623; Bowman 11. Chicago, etc., R. Co., (1888)
125 U. 8. 465; Kidd t7. Pearson, (1888) 128 U. B. 1; Eilenbecker
Ct. District Ct., (1890) 134 U. 8. 31; Lei8Y t7. lIardiD, (1890) 136
U. 8. 100; LYDg t'. Michigan, (1890) 135 U. 8. 181; Crowley ~.

CbristenBeD, (1890) 137 U. B. 91; ReymaDIl Brewing Co. t7. Brister,
(1900) 179 U. S. 445; I" "' Rahrer, (1891) 140 U. 8. 645; Gioaa
". Tieman, (1893) 148 U. B. 857; Gray t7. OoDDectieut, (1895)
169 U. S. 74; CroDiD ~. Adams, (19M) 192 U. 8. lOS.
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state commerce law, which forbid the States from Chapter

interfering with liquor passing through or brought __v._
into a State while it is in the condition of commer-
cial transit.

d. To inspect food supplies.'
Inspection laws passed by the State to secure

pure food for its citizens are valid, but inspection
laws which go beyond this purpose and either dis­
criminate between classes or interfere with inter-
state commerce must yield to the supremacy of the
Federal law. The decisions on this question are
numerous, and each case which shall arise hereafter
must depend upon the phraseology and effect of the
law under consideration.

e. Anthority to guard against the introduction
of infected cattle from other States.1

This has been sustained in a number of cases, as
has also a law which imposes damages upon owners
for damage done by cattle or other stock in the
highways.

f. To prohibit business on Sunday/a
The right of the State to prohibit business on

Sunday has been upheld on the same ground of
police powers.

g. For the same reason, to require licenses from
venders.8

I Powell ". PeDDBYlvaDla, (1888) 127 U. B. 678; Minnesota ".
Barber, (1890) 136 U. 8. 318 i Brimmer t1. Rebman, (1891) 138
U. B. 78.

I Kimmish t1. Ball, (1889) 129 U. 8. 222; Jones 11. Brim, (1897)
165 U. B. 180; Rasmu88eD t1. Idaho, (1901) 181 U. S. 198; Morria
". Hitchcock, (19M) 194 U. 8. 384; Reid t'. Colorado, (1902) 187
U. S. 137.

J Hennington 11. Georgia, (1898) 183 U. 8. 299; Petit ". :Minne­
BOta, (1900) 177 U. 8. 1M•

• BrenDan ". Titusville, (1894) 163 U. B. 289 i GUDdliDg 11.
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Chapter
V.

Practice of
l.w­
au.rap.

h. The right to regulate the How of oil wells
and the like.4

i. Also the right to forbid the unlawful com­
bination of citizens to injure others in their repu­
tation, trade, or business, or combinations known as
trusts deemed destructive of competition.I

k. To prescribe regulations concerning many
other things.e

2. The Right to Regulate Womtm's Rights.

One of the first claims decided was that of a
woman, in Bradwell v. State.' She sought to compel
the State of illinois to admit her to the practice of
law, but the court promptly held that while she was
a citizen it was within the power of the State to de-

Chicago, (1900) 177 U. S. 183 j Emert f'. :Missouri, ( 1895) 158
u. S. 298; W. W. Cargill Co. t7. M.bmeeota, (1901) 180 U. B.4:52•

• Montana Co. t7. at. Louis Min., etc., Co., (1894:) 152 U. S. 160;
Holden t7. Hardy, (1898) 189 U. 8. 368; BacIms t7. Fort 8t. Union
Depot Co., (1898) 189 U. S. 557; Ohio on Co. t7. Indiana, (1900)
177 U. 8. 190; St. Louis Conaol. Coal Co. t7. Dlinois, (1902) 185
U. 8. 203; Atkin f'. Kansas, (1903) 191 U. 8. 207.

-Aikens t7. Wisconsin, (19M) 195 U. S. 194; 8milq t7. Kauu,
(1905) 196 U. S. 447.

e Markets : Natal t7. Louisiana, (1891) 139 U. 8. 821.
Dairies: Petit tJ. Minnesota, (1900) 177 U. S. 1M.
Railroads in streets: Richmond, etc., R. Co. t7. Richmond, (1877)

98 U. 8. 621 j New York t7. Squire, (1892) 145 U. S. 175.
Grade cro88mgs: New York, etc., R. Co. f'. Bristol, (18M) 161

U. S. 556.
Fishing: Lawton tJ. Steele, (1894) 152 U. 8. 133.
Inspecting mines: Montana Co. t7. BL Louis Min., etc., Co.,

(1894) 162 U. 8. 160.
Restraining contracts: Allgeyer e. Louisiana, (1897) 185 U. S.

579.
Marriage: Andrews f7. Andrews, (1903) 188 U. 8. 14:.
Various objects: Wilson f7. Eureka City, (1899) 173 U. B. sa;

t.ke Shore, etc., R. Co. t7. 8mith, (1899) 173 U. 8. 8M.
'Bradwell f'. State, (1872) 18 Wall. (U. 8.) 180.
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termine whether she should be entitled to practice. Chapter

In the ease of Miner 11. Happersett'· in the same v.
volume, a woman claimed the right of suffrage, but
the courts held that the right of suffrage was under
the control of the State.

9. The Right to Regulate the Practice ot Protes­
Biofls.·

Laws requiring professional men to submit to E~Dli-
Dation.

examination to procure licenses have been held not :dMe,

to invade any rights granted to them by the Consti- tuatioa.

tution; but in one case the conviction of a lawyer
refusing to pay a tax was held to be illegal and was
set aside, and he was discharged on habeas corpus,
because the tax demanded violated the contract
clause of the Constitution by the manner of its
imposition.

4. Of Suffrage.'

In the first case which arose under· the XIV ~f~~s~

Amendment involving the right of suffrage, the Su- ~~:t 'J~.
rived from
the States•.,. Minor 17. Happersett, (1874) 21 Wall. (U. 8.) 162.

• Bradwell o. State, (1872) 16 Wall. (U. S.) 130; Dent ". West
Virginia, (1889) 129 U. 8. 114; Royall t7. Virginia, (1886) 116
U. 8. 572; Gray f7. Connecticut, (1895) 159 U. B. 74; Reetz ".
Michigan, (1903) 188 U. S. 505.

"The power of the State to provide for the general welfare of
its people authorizes it to pre8Cl'ibe all such regulations as, in Its
judgment, will secure or tend to secure them against the conse­
quences of ignorance and incapacity as well as of deception &lid
fraud. • • • If they are appropriate to the calling or profession,
and attainable by reasonable study or application, no objection to
their validity can be raised because of their stringency or diftl­
culty. It is only when they have DO relation to such calling or
professioD, or are unattainable by such reasonable study and applI­
cation, that they can operate to deprive one of his right to punue
• lawful voeation." Dent 1'. West Virginia, (1889) 129 U. B. 122•

• Minor 1'. Happersett, (l874) 21 Wall. (U. B.) 182; U. 8. ".
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Chapter
v.

preme Court was very positive in its statement that
the right of suffrage was derived exclusively from
the States; that it was not an incidental privilege or
immunity of Federal citizenship before the adoption
of the XIV Amendment; that the XIV Amend­
ment did not add to the privileges or immunities
which it undertook to protect; that 8uffrage was not
even coextensive with State citizenship; that neither
the Constitution of the United States nor the XIV
Amendment made all citizens voters; and that a pro­
vision in the State constitution limiting suffrage to
male citizens did not violate the Federal Constitu­
tion. In the next case in which suffrage was con­
sidered it was declared that the XV Amendment
conferred no right to vote, and that it merely in­
vested citizens of the United States with the right

Beese, (1875) 92 U. S. 214-217; U. S. t1. Cmibhank, (1876) 92
u. S. Ms-554; E#J p. Yarbrough, (18M) 110 U. 8. 851; Neal ".
Delaware, (1880) 103 U. 8. 370; U. 8. t7. Waddell, (1884) 112
U. S. 76; McPherson f.'. Blacker, (1892) 148 U. S. 1; Taylor ".
Beckham, (1900) 178 U. S. 548; Mason ". :Mi880uri, (1900) 179
U. S. 328; Wiley". Sinkler, (1900) 179 U. 8. 58; Swafford ".
Templeton, (1902) 185 U. 8. 487; Gibson ". MiBBissippi, (1896)
162 U. S. 565; Williams ". Mississippi, (1898) 170 U. 8. 213;
Giles ". Harris, (1903) 189 U. S. 486; Green ". Mills, (1895) 69
Fed. Rep. 852, 159 U. S. 651; James ". Bowman, (1903) 190 U. S.
127; Pope f7. Williams, (19M) 193 U. S. 621; Report of Commit­
tee on E1ectioD8, 58th Congress, Cong. Record, Karch 18, 1904,
pp. 35, 92, 93.

ce The amendment did not add to the privileges and immunities
of a citizen. It simply furnished an additional guaranty for the
protection of IUch as he already had. No new voters were neces­
Barily made by it. Indirectly it mar have had that effect, because
it may have increased the number of citizens entitled to sufI'rage
under the constitution and laws of the States, but it operates for
this purpose, if at all, through the States and the State laws, and
Dot directly UpoD the citizen-" Minor 11. Happenett, (1874) 21
Wall. (U. 8.) 171.
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of exemption from discrimination against them (in Chapter

the exercise of suffrage) by reason of race, color, v.
or previous condition; but that the power of Con­
gress to legislate at all concerning voting at State
elections rests on the XV Amendment, and can be
exercised only by providing punishment when the
wrongful refusal is because of the race or color of
the voter.

In the case of U. 8~ v. Cruikshank 1 it was said,
referring to the two cases above: ' ,The Consti­
tution of the United States has not conferred the
right of suffrage upon anyone, and the United
States have no voters of their own creation in the
States." In the later case of Ez p. Yarbrough, it
was said that there were cases in which the XV
Amendment substantially conferred the right to vote
on the negro, as where it was held, in the case of
NeaZ v. Delaware,1 to annul the. word "white" in
the State constitution.

In the case of Ez 'P. Ya,.brough 8 it was con- ~~~b~o~

tended that "the right to vote for a member of Con- ~=:reu­

gress is not dependent upon the Constitution and
laws of the United States, but is governed by the
laws of each State respectively." The Supreme
Court denied that, and answered it as follows:
, 'It is not correct to say that the right to vote for a
member of Congress does not depend on the Con­
stitution of the United States. The office, if it be
properly called an office, is created by that Constitu-
tion and by that alone. It also declares how it

1 (1875) 92 u. S. 542.
I (1880) 103 u. 8. 370•
• (1884) 110 u. S. 651.
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Chapter shall be filled, namely, by election. Its language is:
v. 'The House of Representatives shall be composed

of members chosen every second year by the people
of 'the several States, and the electors in each State
shall have the quali1ications requisite for electors of
the most numerous branch of the State legislature.'
(Art. I, Sec. 2.) The States, in prescribing the
qualifications of voters for the most numerous

. branch of their own legislatu~s, do not do this with
reference to the election for members of Congress,
nor can they prescribe the quali1ication for voters
for those eo flomine. II

:r:s~= In the case of McPherso. fJ. Blacker,'· it was
electon.

said that the right of a citizen of the United States,
from the time of his majority, to vote for presi­
dential electors, is a right secured to him by Article
II of the Constitution and is unaffected by the
XIV .and XV Amendments. So that, whatever
may be said concerning the sources from which the
right of suffrage is derived, it is certain that the
right to vote for members of the House of Repre­
sentatives and for presidential electors is derived
from the Constitution of the United States itself and
not from the States.

The framers of the Constitution saw fit to ascer­
tain the Federal electorate by reference to a State
rule of selection, but that does not make the right
originate with the State any more than the measur­
ing of cloth with a yardstick makes the cloth the
product of a machine shop instead of a woolen
factory.

.- (1892) 1" U. B. L
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In two recent tBBeS (Wiley 11. Sinkler 4 and Swaf- Chapter

ford 11. TempletoR ' ), instituted in federal courts v.
for alleged interference with the rights of the plain- ~:,~~ctJ.e

tiffs to vote at an election for members of the House ~';:'1

of Representatives, the jurisdiction of the federal
courts has been sustained, and the right of the citi-
zens to vote for a member of the House of Repre­
sentatives has been declared to have its origin in
federal law; but the Supreme Court has steadily re-
fused to entertain jurisdiction of questions of suf-
frage relating to State elections, where it was not
pointed out that the law discriminated against a
citizen on account of his race, color, or previous
condition.

In the case of Gibso. 11. Mississippi,' it was de- ~~~:::

clared that States are empowered to qualify the ~:-~~

right of suffrage by conditions confining it to males,
to freeholders, to citizens, to persons within certain

. ages, or to those having educational qualifications;
the only limitation upon the power of the States
being that the laws shall not in form or in adminis­
tration discriminate between voters on account of
race, color, or condition.

In Williams 11. Mississippi'l the court declared :;Ol:~~~:~

that provisions of a State constitution prescribing t:"~~:iD.
· · th I b·· b1 of laws.suffrage which were m emse vee uno Jectlona Ie,

and concerning the administration of which no spe-
cific wrong was alleged, would not be declared null
merely because there was a possibility that in their

• (I~) 179 U. 8. 18.
I (1902) 18& U. S. 487•
• (1898) 182 U. S. 18&.
I (1898) 170 U. B. 218.
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adminjstration wrong might be committed under
them.

In the <Bse of Pope tI. Williams,· very recently
decided, a State law requiring voters to give twelve
months' notice of an intention to claim citizenship
was held not to be violative of the amendment; and
even in the case of Wiley tI. 8inkler, where the
right asserted was held to be a· Federal right, the
court decided that in order to make a case of prima
facie invasion of his right, the plaintiff must- show
not only that he was entitled to vote, but that he had
complied with the State registration laws which
prescribe the conditions precedent to the exercise of
that right.

In sundry other cases recently decided, the effort
has been made to induce the Supreme Court to
consider the claims and to redress the wrongs of
persons who alleged that they had been unlawfully
deprived of suffrage; but the court has refused to
entertain jurisdiction, declaring that the questions
raised are political and call for redress which can
be given only by the legislative and executive depart­
ments of the government.

~~" lack In the recent case of Giles v. Harris,' it was said:
~: ':ii:e. " The traditional limits of proceedings in equity have

not embraced a remedy for political wrongs." And
again: "In determining whether a court of equity
can take jurisdiction, one of the first questions is
what it can do to enforce any order that it may
make. This is alleged to be the conspiracy of a
State, although the State is not and could not be

• (19M) 193 U. 8. 821•
• (1903) 189 u. S. 488.
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made a party to the bilL The Circuit Court has no Chapter

constitutional power to control its action by any di- v.
root means; and if we leave the State out of consider­
ation, the court has as little pr&etical power tD deal
with the people of the State in a body. The bill im­
ports that the great mass of the white population
intends to keep the blacks from voting. To meet
such an intent something more than ordering the
plaintiff's name to be inscribed upon the lists of 1902
will be needed. • • • Unless we are prepared to
supervise the voting in· that State by officers of the
court, it seems to us that all that the plaintiff could
get from equity would be an empty form. Apart
fro"" damages to the ifldivwual, relief from a great
political wrong, if done, as alleged, by the people of
a State tma the State itself, must be given by them
or by the legislative and politicaZ department of the
govemmeflt of the United, States."

While this has been the attitude of the Supreme Afttitu
b

de
o t e

Court upon suffrage questions, sundry States have ::= of

been legislating upon the subject in such a way, lentativeL

that, on one pretext or another, large bodies of citi-
zens who had exercised the right of suffrage unin­
terruptedly for many years under pledges given to
Congress by the States, when they were restored to
their relations in the UDion, that their suffrage
never would be curtailed, have been deprived of
their right to vote. Despairing of obtaining any re-
lief from the Federal judiciary, the attempt has been
made to transfer the controversy to the House of
Representatives. In the 58th Congress (1903-1905)
contests were made up from the State of South
Carolina in the House of Representatives, which, by
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Chapter the terms of the Constitution, is made the sole judge
_V_e_ of the elections, returns, and qualifications of its

members. (Article I, Section 5, Clause 1.) The
issue thus presented challenged the right of any of
the sitting representatives of South Carolina to hold
their seats because of alleged violations of the Con­
stitution of the United States in the State consti­
tution and the laws regulating suffrage under which
they were elected. The issues were squarely pre­
sented and called for a decision by the House; but
the committee on elections made a report in which
it stated that the cases involved grave constitutional
questions, which, if decided in favor of the claim­
ants, would go to the very foundation of the State
government of South Carolina and would perhaps
affect not only her representation, but that of the
other States; that the House should hesitate about
taking a step which might be so far-reaching in its
consequences, until the legal questions ilivolved were
decided by the courts intrusted with the duty of con­
stitutional interpretation, and that the courts might
more safely be relied upon for correct decision than a
transitory and ~ver-changing unprofessional body
like the House of Representatives. And so the mat­
ter of suffrage rests; the courts declining to pass
upon it as a political question, and Congress insist­
ing that it is a judicial question. Meanwhile a great
body of citizens whose very political being depends
upon a decision are left without any tribunal to
decide their rights.

The historian of our times may be at a loss in
understand how a nation so powerful for self-preser­
vation, and so insistent upon the establishment of
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negro suffrage, afterwards became 80 weak and in- Chapter

different to providing means for its enforcement. __v._
It will be plain to him, if he recalls the facts that
the bestowal of suffrage upon a great mass of igno-
rant people was, when it was done, the product of
war passions rather than of reason, and that after-
wards those war passions which gave rise to it sub-
sided, but race prejudices survived and have brought
the whites in the lately antagonistic 8ecti~ns of our
country together against an alien race. Under the
influence of those racial affinities, the whites of the
triumphant section have resolved not to oppose their
former antagonists, but brethren in race, in the ef-
fort to preserve white supremacy in all parts of the

• Union; and have even come to look upon the bestowal
of suffrage upon the negro as a great mistake. ·

Negro suffrage hag been pronounced a failure
by men high in the trust and confidence of the politi­
cal party which bestowed it; so pronounced, be-
cause it is evident to any student of our conditions
that the negro is incapable of maintaining his right
and has no considerable body of disinterested white
friends to champion his cause.

This brings us, as related to the question of
suffrage, to consideration of the second section of
the XIV Amendment, which deals with the reduction
of representation of the States in Congress, under
certain circumstances.

ReductioR of the Represefltatiofl of the Btates ita
COflgress.

Under the Constitution of the United StatA!s, as
it was adopted and remained in force for seventy-

.
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Chapter nine years (Article I, Section 2, Clause 3), repre-
v. sentation in Congress was apportioned among the

~~r::. several States according to their "Ufllbers, deter­
1~ofAt~ mined by adding to the whole number of free per­

- Coaatitu-
dOD. sons, including those bound to service for a term of

years, and excluding Indians not taxed, ~fifths
of all other persons. The words " all other per­
sons" meant slaves. The framers of the Constitu­
tion had an aversion to using the term slave or
slavery in the instrument. The representation
which the States should have, respectively, in Con­
gress, led to long and trying discussions in the con­
vention which framed the Constitution. The basis
:finally adopted was a compromise which gave the
slave States representation for three-fifths of their
slave population. But the people of the free States
never acquiesced in the justice of this basis, and it
was a constant source of jealousy and friction be­
tween the sections.

~da:;ed ~ While the XIII Amendment abolished slavery, it
:~:J.v conferred no citizenship on anybody and effected
mmt.

no change in the basis of representation. The XIV
Amendment was the work of the triumphant free
States and was arranged to suit themselves. The
slave States were virtually excluded from any voice
in the discussion of the new basis of representation.
Many ideas were advanced for the new basis. One
proposition was to determine representation by the
number of votes actually cast at general elections;
another, that representation should be based on the
number of males of voting age in each State. Fi·
nally the new basis adopted the words of the old Con­
stitution, omitting all references to taxes, or persons
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bound in service, and excluding from the computa- Chapter

tion of numbers only Indians not taxed. This was v.
followed by a proviso authorizing Congress to re-
duce the representation from any State if it should
deny to any of its male inhabitants, twenty-one
years of age and citizens of the United States, the
right to vote at certain elections, or in any way
abridge the same, except for participation in rebel-
lion or other crime. The elections referred to were
(1) elections of electors of President and Vice­
President of the United States or representatives in
Congress; (2) electidns of the executive and judi­
cial officers of a State or members of the legislature.
The reduction was to be effected by ascertaining the
number of such male citizens so deprived or
abridged of suffrage in the elections named, and re­
ducing the congressional representation of the State
in the proportion which the number of males de­
prived of suffrage might bear to the whole number
of male citizens twenty-one years of age in such
State. The fifth section of the amendment empow­
ered Congress to enforce these provisions by appro-
priate legislation.

Let us examine critically the circumstances under
which this power to reduce the representation of a
State arises.

First, 'What denial or abridgment of suffrage by
the State calls the power into play'

Second, Whether the denial or abridgment of the
suffrage of a class must be for any particular cause.

Conceming the first: The denial or abridgment \Vbt-! d~
Dla Juau·

which justifies congressional action is not confined :i~ r:tuc
•

to Federal elections. . Congress may act for the de- d::~Dta­
15
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Chapter Dial or abridgment of the right of a citizen to vote
__V._ in a State election for the executive and judicial

officers of the State or for members of the legisla­
ture. But its power arises only when the right of
suffrage of a male citizen is denied or abridged.
The power of a State to deny suffrage to the female
sex is untouched by the Constitution of the UDited
States. So also is the power of the State to pre­
scribe the electorate in all State elections except for
the executive or judicial officers of a State or mem-
bers of the legislature.

Concerning the second inquiry, it will be ob­
served that whereas representation of the States is
primarily determined by the whole number of per­
sons in each State, the reduction of the representa-
tion of the State can only be made for her denial or
abridgment of the right of sufftage to male citizens
of the United States twenty-one y~r8 of age, and
then in the proportion which the number of such
male citizens shall bear to the whole number of male
citizens twenty-one years of age in BUch State. It
will also be observed that the XIV Amendment left
the States at liberty to deny or abridge this right for
any cause. That right to deny or abridge the right
of suffrage is still unrestrained except by the XV
Amendment. It forbids the United States or any
State to deny or abridge it on account of race, color,
or previous condition of servitude, but it does Dot go
further.1

I II A few yant uperlenee _tided the thoUPttal mea who had
been the authon of the other two amendments that, BotwithatandiDg
the restraints of those articles on the States, and the laws puaed
under the additional powers granted to Congress, theu were mu.
quat. for the protection of life, libertr, aDd proJJ8lV, without whiell
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It is therefore manifest that but for the XV Chapter

Amendmen~ the States would have the absolute __v._
power to fix the qualifications of voters and to
limit and restrict the right to vote, as their several
interests might seem to demand, and that the States
still have that power except that they cannot deny
or abridge the right of citizens of the United States
to vote, on account of their race, color, or previous
condition of servitude.

Neither the XIV Amendment nor the XV Amend­
ment forbids reasonable educational and property
or other restrictions upon suffrage.I If a State con­
stitution should provide that no one in the State
shall enjoy the privilege of the ballot unless he
is able to read and translate Hebrew and Sanskrit
or to calculate eclipses of the heavenly bodies,
what is there in the Federal Constitution or amend-
ments to declare such legislation invalid' It was
with the fulllmowledge of these facts that Congress

freedom to the eJaft wu 110 booB. They were In all those States
denied the right of I1IfI'rap. The lawe were administered by the
white maD alone. It.u urged that • nee of men distinctivel,.
marked &I wu the negro, living in the midst of another and
domiDaDt race, could never be fully secured In their person and
their property without the right of au1rrap. Hence the Fifteenth
AmendmeDt." 8laughter-HoU88 Oues, (1872) 16 Wall. CU. 8.) 71.

I " The privilege to vote in aD)' State is not given by the Federal
Constitution, or by &Dr of Its amendments. It 18 not a privilege
8pringing from eltlzeDahip of the United States. It may not be
refused on acecnmt of raee, color or previOUl condition of servi­
tude, but It does not follow from mere citizenship of the United
States. In other worda, the privilege to vote In • State la within
the jurisdiction of the State it&eU, to be exerclsed &8 the State may
direct, and upon such terms as to It may &eeIIl proper, provided, of
eoune, no dIserimlDatiOQ. 18 made between individuals in violation
of the J'ederal CoDItitutiou." Pope e. Wi1Uama, (1904) 193 U. &
eaL
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Chapter
v. demanded of the States then lately in rebellion that

before resuming their relations to the Union they
should adopt constitutions with .clauses in them pro­
viding for universal manhood suffrage, and should
agree that these features be irrepealable. The
States did accept BUch constitutions and did give
such pledges. It remains to be tested how far they
were obligatory upon them. Many wise and leamed
lawyers are of opinion that those acts of Congress
and the acceptances of the States based upon them
were unconstitutional because, under our federal
plan of government, it is contemplated that the
States shall be equal in authority and sovereignty.1

It is argued that there can be and should be no
distinction between the States in their power to regu­
late their own affairs; that no State can voluntarily
surrender any portion of the power reserved to it
by the Constitution; and that Congress in demand­
ing from the States these "fundamental conditions"
of reconstruction, as they were called, created an
unconstitutional discrimination in favor of the do­
mestic sovereignty of the States which gave the
pledge, making it different from that of the States .,

• In &D8Wer to an objection that the Georgia coDStitution ,. was
adopted under the dictation and coercion of Cougress, and is the
act of Congreu rather than of the State," the Supreme Court haa
said: ee The result was submitted to Cougress 88 a voluntary and
valid offering, and was 80 received and 80 recognized in the sub­
sequent action of that body. The State is estopped to assail it
upon such an assumption. Upon the same grounds she might detl7
the validity of her ratification of the coDStitutioDal amendments.
The action of Congress upon the subject C&DDot be inquired iDto.
The case is clearly one in which the judicial is bound to follow the
action of the political department of the government, and is COD­

cluded by it." White tJ. Hart, (1871) 13 Wall. (U. 8.) 649.
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",

which gave no such pledge, thus tending to destroy Chapter

that equilibrium of State sovereignty and independ- v.
ence which is demanded by considerations affecting
the common welfare and is necessary to the per­
manency of the Union as well as to the integrity of
the States composing it.

It is contended also that the right to vote is
neither a natural right, nor one secured by the Fed­
eral Constitution except as provided in the XV
Amendment; that it is purely a political privilege
conferred upon certain members of the body politic
for the benefit and welfare of all. That is true.
But the entire frame of this government is predi­
cated upon the idea that this is a government of the
people, by the people, and for the people; and that
the people have a right to choose their own repre-.
sentatives and to make and administer the laws. By
the word "people" is always meant the intelligent
mass of the community.

The theory of those who framed and induced the ~i:~f

adoption of the XIV and XV Amendments was that auffraae.

it behooved the Federal government, not arbi-
trarily to establish, but to encourage, universal man-
hood su1frage; that it is its duty to prevent the
denial of suffrage on account ~f the race, color, or
previous condition of the citizen, but that beyond
this it could not control State action on the subject;.
that it is the unmistakably correct policy of repub-
lican institutions to confer the ballot, as far as it may
be safely done, upon all who are relied upon to bear
the burdens and fight the ba,ttles of the government.
Civil and political privileges are practically one.
The rights of citizenship and of property are of
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ChapW little value and of small consequence in the absence
__v._ of the right of the ballot to shield and protect them.

No people or race of people can be said in any
proper sense to enjoy the boon of freedom, if they
are denied the power of participating in the making
and administering of the laws. The right of suf­
frage under proper conditions is a stimulus to patri­
otism, an encouragement to civic pride, and an in­
spiration to improvement, and makes the citizen a
better citizen by the sense of being part of his gov­
ernment and by imposing on him responsibility for
the wisdom of that government and the success of
its administration.4

Congress doubtless reserved to itself the power
to reduce representation under the conviction that
while it might Dot have power to prevent States
from denying or abridging suffrage in all respects,
it should have power" to reduce their representation
in Congress if for any cause States should abridge
their own electorates so a8 to make the voting
class cease to be representative of popular sover­
eignty. It has been said that this is the only agency
at the command of Congress by which to make good
to the States the constitutional guaranty of repub­
lican government in spirit as well as in form. If
for instance, the millionaires of a State should suc­
ceed in confining suffrage to a few very wealthy
men, it would be, in effect, the substitution of a

t For the above order of presentation and much of the IaDguap,
the author fa indebted to the Hon. Edgar D. Orampacbr, of ID­
diana, having fOUDd them In a remarkably able speech OD repl'MeDt.
tion and 1IUfr.... made bJ him in the H01l88 of BepreeeatatiftL
Feb. ~ 1901.
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moneyed aristocracy for free democracy in that CIlapter

State. Under the XIV Amendment Congress would v.
have power in such case to reduce the representation
of that State in proportion to the disfranchisement.
The denial or abridgment in that instance would
have nothing to do with race, color, or previous con­
dition, yet the power to deal with it, conferred by
the XIV. Amendment, is apparent, and may become
of vital importance as the only available way of
practically enforcing the Federal guarantee of a re­
publican form of government for the States.

The argument has been made that the power ~cn::ot

granted to Congress by the XIV Amendment to re- b~XV
duce representation for disfranchisement was re- ~~.
pealed by the adoption of the XV Amendmen~

The fallacy of this contention is apparent at a
glance. The XV Amendment prohibits the States
from denying or abridging the right of suffrage for
a single cause, viz., race, color, or previous condition.
The XIV Amendment authorizes the ~duction of
representation if the right of suffrage is denied
or abridged for any cause. If a State should
abridge the right to an arbitrary or unreason-
able extent, by imposing educational, or property,
or so-called "intelligence" qualifications, or by
any more unreasonable methods, Congress would
have the power to examine into its action and to
judge whether such practical denial or abridgment
of suffrage subjected that State to liability to have
its representation reduced. The denial or abridg-
ment on account of race, color, or previous condi-
tion would be a nullity because it is made uncon·
stitutional by the XV Amendment. That would
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perhaps prevent Congress from reducing represen­
tation by reason of such a law, because, being in­
operative, it could neither deny nor abridge the right
of any class. Doubtless it was a solicitude for the
protection of the colored citizen that inspired the
XIV Amendment, but it is written in general terms
and applies to all classes of people, and notwith­
standing the XV Amendment it stands unrepealed.
Minnesota can no more disfranchise a considerable
portion of her white citizens without reference to
race or color, and escape the risk of having her
representation reduced therefor, than can Missis­
sippi disfranchise her black citizens. The XIV
Amendment is as operative to-day 88 it was the
day of its enactment An educational or a property
qualification imposed by any State of this Union
to the extent of reducing popular representation, and
to the destruction of real popular representative gov­
ernment, is as plain an abridgment of the right of
suffrage, contrary to the spirit of the XIV Amend­
ment, as an abridgment on account of race, color, or
condition. One of these restrictions is as capable
of abuse with sinister motives as the other, and it is
within the plain power of Congress to consider and
deal with both.

So much for the letter and the spirit of the law of
federal representation in Congress. As a practical
question it is not probable that Congress will ever
enact a law to enforce the provisions of the second
section of the XIV Amendment by "appropriate
iegislation," or that it will ever attempt to reduce
the representation of any State because it has de­
nied or abridged the right of citizens of the United
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amendment. The reasons for this opinion are brief. __Ve_

In the first place, the overwhelming majority of rep­
resentatives in Congress are white men. The racial
sympathy existing between white representatives of
States where the blacks are few, and the white repre­
sentatives of the States which disfranchise them, is
stronger than any political theories. The statutes
of the States where the blacks are disfranchised do
not openly aver the real purposes of the acts. They
are ostensibly based upon sundry other disquali­
fications, educational, ownership of property, regis-
tration, residence, etc. If the legislation is as-
sailed, those who frame it admit its real purpose, in
private, and justify it by specious appeals to racial
sympathies and exaggerated pictures of the dan-
gers to white supremacy in their section unless the
course adopted be followed. So industriously is
this system of persuasion and appeal to racial sym-
pathy pursued, that even political antagonists are
soon converted to this idea of "doing evil that good
may come of it," and join in the effort to demon-
strate that the discriminations are not racial. Once
off that dangerous ground, new elements of sym-
pathy are enlisted, for, throughout the North and
West, educational and property qualifications are
deemed justifiable limitations upon suffrage, and it
would be impossible to secure, by the votes of repre­
sentatives from those sections, any Act of Congress
reducing the representation of any State for other
than race discrimination.

Congress is a changing body, and while its mem­
bers trom some sections, as a rule, remain but a short
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ChapW .time, a representative from the South, under tlie
__v._ system prevailing, onee elected is apt to stay for

a long time; and 88 he becomes famiJiar with con­
gressional methods he becomes more and more mas­
ter of the MachiaveIian logic of his peculiar school,
and past master of the trading politics which have
always characterized the dealings with each other
of representatives from the different sections in
Congress. He knows that he will be called upon to
make many concessions to the representatives of
other sections upon commercial legislation, and on
questions affecting their local interests. In return
he has, as a role, but one concession to demand from
them, and that is both in accord with their own prej­
udices and in the line of interests against congres­
sional interference with their own States. It is the
privilege of being left alone in the management of
his ·State affairs.

The power granted by the amendment against
the States is too broad to be comfortable to those
called on to enforce it. It can never be exercised
save by the vote of a majority of representatives
from the States to be affected. It is not likely that
any party will ever possess a majority suf6cient to
enforce these provisions aga.inst any State, for there
will ever be a margin of timid representatives who
will fear the effect on their own fortunes at home
if they should recognize a principle which may be
dangerously turned against their own constituents.
The bargain is easy; the result, nonaction by Con­
gress. And so far as any practical results are to
be expected from the exercise of this power of Con­
gress to reduce representation, it is as unlikely that
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Congress will act 88 that it will some day declare Chapter

this government to be an absolute monarchy. v.

5. The Bight of 8tates to Begulate 8tate Procedure,
Especially Ooncemi.g the 8'W1Mf1,()f1iRg GfI(j 00.
8'itutioft of Jvries.1

Many cases have arisen in which the trial of :::f.:tth
citizens by the State according to State procedure ~~~Pi:
has been questioned as an infringement of a right aacraL

secured by the XIV Amendment. The only cases in
which these claims have been sustained are those in
which there was a discrimination on acCount of race,
color, or previous condition.

The right of a citizen of the United States to ~I(ht ~oJunes lD

trial by jury in a federal court i~ absolute in all :=:
trials for crimes except in cases of impeachment
(Constitution, Article ill, Section 1, Clause 3, and
Amendment VII), and in suits at common law where
the value in controversy does not exceed twenty dol-
lars (Amendment VII). But even concerning this
right it has been held that in contempt proceedings
the party in contempt is not entitled to a trial by
jury within th~ meaning of the provisions of the
Constitution.•

While, as a rule, the several States guarantee to ~lil{ht ~o
JurlCl 1D
State

I .. The limit of the full control which the State haa In the pro- courts.
eeedlDp of its courts, both in civil and criminal caSeII, fa 8ubject
only to the qualification that 8uch procedure must not work a denial
of fundamental rights or conlict with specific and applicable provl-
sioDa of the Federal Constitution." West tI. Louisiana, (1904) 194
U. 8.283.

The decisions of the United States Supreme Court OD the rlghtl
of the State to regulate procedure are listed at the cloee of thla
volume In Appendm B.

• Elleuhecker tI. District Ct., (1890) 134 U. 8. 31.
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Chapter their citizens trials by jury, it has been held that
_V_._ trial by jury in the State courts for offenses against

the State is not a privilege or immunity of national
citizenship which the XIV Amendment forbids the
States to abridge.'

In the case of Lou~tJiUe, etc., B. 00. tJ. Ke-­
tucky,8 the Supreme Court said: "For the Federal
courts to interfere with the legislative department
of the State government, when acting within the
scoJM! of its admitted powers, is always the exercise
of a delicate power, ODe that should not be resorted
to unless the reason for doing so is clear and unmis­
takable."

The same language is equally applicable to an
interference with the judiciary department of a
State government.

In the case of McPhersOft tJ. Blacker,' the Su­
preme Court again said that the XIV Amendment
did not" radically change the whole theory of the re­
lations of the State and Federal governments to each
other, and of both governments to the people."

., Edwards f'. Elliott, (1874) 21 WaIL (U. 8.) 1&7; Walker tI.

BaUYiDet, (1875) 92 U. 8. 90; PeanoD fl. Yewdall, (1877) 96 u. S.
294.

"The States, 80 far as thls amendment fa OO1lcmaed, are left to
regulate trials in their own eo1ll't8 In their own wa7. A trial by
jury in suits at common law pending in the State coU1't8 is DOt,

therefore, a privilege or immunity of naticmal eltbeD8hlp, which
the States are "forbidden by the Fourteenth Amendment to abridge.
A 8tate CanDot deprive a persoD of his property without due proeeea
of law; but this does not necesaarlly Imply that an trials ill the
State courts affecting the property of perIODS must be by j1U'J.
This requirement of the Constitution is met if the trial is had
ucording to the settled courae of judicial proeeedinp." W&1br fI_

Sauvinet, (1875) 92 U. 8. 9Z.
• (1902) 183 U. 8. 111.
I (1892) 1" U. S. 38.
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In the case of WiZZiarmB tJ. Mississippi,· the Su- Chapter

preme Court said: "~e conduct of a criminal trial v.
in a State court cannot be reviewed by the Supreme ~~
Court of the United States, unless the trial is had triala.

under some statute repugnant to the Constitution
of the United States, or was 80 conducted as to de-
prive the accused of some right or immunity secured
to him by that instrument."

In the case of 1ft re Oo.verse," it is said: "The ~:ci
XIV Amendment • • • was not designed to in- ~:~t:.
terfere with the power of the State to protect the
lives, liberty, and property of its citizens; nor with
the exercise of that power in the adjudications of the
courts of a State in administering the process pro-
vided by the law of the State."

And while the court has repeateclly declared that ~~~l to

in determining the qualifications of State jurors the ~e:i~~~

States must take care that DO discrimination in re- Junes.

spect to such service be made against any class of
citizens 80lely because of their race, it also held in
the case of I", re 8hwuya Jugiro 8 that no person
charged with a crime involving life and liberty is
entitled, by virtue of the Constitution of the United
States, to have his race represented upon the grand
jury that may indict him, or upon the petit jury that
may try him, and that it rests with each State to
prescribe such qualifications as it deems proper for
jurymen, subject only to the limitation against race
discrimination above referred to.

1 (1898) 170 U. 8. 213.
J (1891) 137 U. 8. 631•
• (1891) 140 U. B. 287.



238 CITIZENBBIP

Number
of jaron.

Chapter
v.

Qaalifica.
tiou of
juron.

In the case of E~ fl. Beggel 4 it was declared that
the State may regulate State procedure.

In the case of Gibson tJ. Mississippi I it was de-
cided that the States may impose for jury service
conditions confining jurors to males, to freeholders,
to citizens, to persons within certain ages, or to per­
BODS having educational qualifim1tions, and that the
claim to a mixed jury is not a matter of right; that
it is a denial, because of color, of rights accorded
to whites, that constitutes the forbidden discrimina­
tion.

In the case of MazweU tJ. Dow,' the complainant
averred that he was deprived of his privileges and
immunities by a trial in the State court by a jury
of eight persons. The decision was adverse to his
claim on the ground that the right of trial by a jury
of twelve was a guarantee of the Federal Constitu­
tion concerning federal trials, and the State had a
right to prescribe a trial by eight jurors if that was
the ordinary course of legal procedure.

Punish· Some amusing claims have been made under thement of

~ri~Y:.~. supposed protection of this guarantee, 8S for exam-
;-J~ of pie, in the case of McDonald 11. Massachusetts,T
~~~h. where the power of the State to impose additional

punishment upon habitual criminals was questioned ;
but the contention was rejected and the States were

• A State cc has the right to establish the forms of pleadings and
process to be observed in her own courts, in both civil and criminal
cases, subject only to those provisions of the Constitution of the
United States, involving the protection of life, liberty, and property
in all the States of the Union." B. p. Regel, (1886) lIt U. 8. 161.

I (1898) 182 U. B. 565•
• (1900) 178 U. 8. 581.
f (1901) 180 U. S. 311.
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held to have the power to impose such additional Chapter

punishment. In the case of In re Kemmler,8 one __v._
who had been condemned to death in a State pro-
ceeding in New York, and sentenced to electrocution,
questioned the power of the State to impose such
a sentence. The privilege which he appears to have
asserted was the privilege of being hanged instead
of being electrocuted; but the decision was adyerse,
for the State was declared to possess complete con-
trol of the subject, and his tight, if such a fanciful
claim may be so called, was held not to be within
Federal protection.

It has been repeatedly held that where the pro­
ceedings in a State court are according to the
regular forms of State procedure and not based on
laws which create the forbidden discrimination, the
federal court has no jurisdiction to inquire or de-
cide whether erroneous rulings were made in the
trial or to review the trial as upon an appeal on the
merits, and that the function of the federal tribunal
is confined to the inquiry whether the law involved,
in terms, or in its administration, makes a discrim-
ination against the accused on account of race, color,
or condition.

As was said in the case of Kennard v. Louis­
iana,8 the real inquiry concerning the legality of the
procedure in a State court is whether the trial was
had in the State court "in due course of legal pro­
ceedings, according to those rules and forms which
have been established for the protection of private
rights " and it was added, "irregularities and mere

• (1890) 136 U. B. 438.
t (1875) 92 U. B. 480.
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errors in the proceedings can only be corrected in
the State courts. " And in the later case of
Presser tJ. Illinois 1 it was said that the State may
pass any laws in regulating the privileges and im­
munities of its citizens if they do Dot abridge their
privileges and immunities as citizens of the iUnited
States. Varying the number of challenges of
veniremen in proceedings in the State court in dif­
ferent part! of a State is Dot a denial of the equal
protection of the law.1

The power of the State to deal with crime within
its borders is not limited by the XIV Amendment
save that no State can deprive parts or classes of its
people of equal and impartial justice.·

In the case of Iowa Oe.'. B. 00. 17. IOW(J 4 it is
said that it is not "a right, privilege, or immunity
of a citizen of the United States to have a contro­
versy in the State court prosecuted or determined by
one form of action instead of by another."

The case of Andrews 17. Afldrews l contains an
important and instructive discussion of the power of
the States to prescribe and control State procedure
on questions of marriage and divorce.

Actual discriminations by officers charged with
the administration of State statutes unobjectionable
in themselves, against the rights of a negro on trial,
by purposely excluding negroes from the jury will
not be presumed but must be proved, and in order

1 (1886) 118 u. S. 252.
J Hayes tI. Miasouri, (1887) 120 U. 8. 88•
• Leeper f'. Texas, (1891) 139 U. 8. 482­
t (1896) 160 U. S. 393.
I (1903) 188 U. B. 14.
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to sustain a motion to quash an indictment because Ohapter

negroes were excluded from the grand jury a de- __Ve_

fendant must prove the fact or offer to prove it.·
Supplementing the above outlines of the deci­

sions upon the question what State procedure is
within the power of the States to regulate, the reader
will find a full collection of the authorities in Ap­
pendix B at the end of this book.

An interesting discussion of the reserved powers
of the States will be found in the dissenting opinion
of Mr. Justice White, in the famous "merger de­
cision." T

6. Of the Power of the 8tate to Co.troZ MId Be,.
late the Business of Oorporaticms in the State.'

Nmnerous decisions are to the effect that cor- State rep-
latiou Dot

porations are within the meaning of the XIV ~:D:h~OUI

Amendment.8 But the fact that they are within the *~d-
mat.

• BrOWD1leld f'. South Caronna, (1903) 189 U. B. 428; Smith ".
:Miui88ippi, (1898) 162 U. 8. 592•

., Northem Securities Co. ". Mimlesota, 194 U. S. 48•
• The decisions of the United States Supreme Court 0. the

power of the Statea to regulate and control the busine88 of corpora­
tions are listed in the order of their rendition at the close of this
volume. Bee Appendix C.

ISanta Clara County ". Southern Pac. R. Co., (1886) 118 U. S.
394; Pembina Consol. Silver Min., etc., Co. ". Penn8ylvania, (1888)
125 U. S. 189; Mi880uri Pac. R. Co. f'. Mackey, (1888) 127 U. S.
209; Minneapolis, etc., R. Co. f'. Beckwith, (1889) 129 U. S. 28;
Home Ins. Co. f'. New York, (1890) 134 U. S. 606; Charlotte, etc.,
R. Co. ". Gibbes, (1892) 142 U. S. 391; Gulf, etc., R. Co. f'. Ellie,
(1897) 185 U. S. 154; Covington, etc., Turnpike Road Co. f'. Band·
ford, (1896) 164 U. 8. 592; Lake Shore, etc., R. Co. ". Smith,
(1899) 173 U. S. 690; Covington, "etc., Turnpike Road Co. f'. Sand­

ford, (1896) 164 U. B. 578; Smyth f'. Ames, (1898) 169 U. 8. 488.
"It Is now eettled that corporations are persons within the

meaning of the coDBtitutional urov1sions forbidding the deprivation
16
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meaning of the amendment does not give foreign
insurance companies' any more rights as against
the State than they had before its enactment. The
State may still regulate the terms upon which they
may be admitted to do business in the State.1 It
may enact penalties for their negligence.1 The
State may regulate grade crossings of railroads.·
It may also pass laws establishing a rule of damages
in the case of injuries to employes under what is
known as the "fellow-servant law."4 It has also
been held that the States may classify the subjects

of property without due pr0eeB8 of Jaw, as well as a deDial of the
equal protection of the lawa." CoriDgtoD,~ TlIrDpib Road Co.
«1. Sandford, (1896) 164 U. 8. 692.

"The rights and securities guaranteed to per8OD8 bJ that iD8tru­
ment [the Constitution] CIUlDot be disregarded in respect to theM
artUlcial entities called corporatioDS &By more than they e&n be in
respect to the individuals who are the equitable ownen of the prop­
erty belonging to such corporations. A State has no more power
to deny to corporations the equal protection of the law than it has
to individual citizena." Gulf, etc., R. Co. «1. Ellia, (1897) 186
u. 8. 154.

1 Philadelphia F . .A8Ioe. «1. New York, (1886) 119 U. 8. 110;
Waters-Pierce Oil Co. f'. Texas, (1900) 177 U. 8. 28; Orient 1JIL
Co. t'. Daggs, (1899) 172 U. B. 557.

I Missouri Pac. R. Co. ". Humes, (1885) 115 U. S. li13.
U The inhibition of the amendment that no State shall depriYe

any person within its jurisdiction of the equal protection of the
laws was designed to prevent &By person or elus of perIODS from
being singled out &8 a special subject for discriminating and hos­
tile legislation. Under the designation of perIOD there is no doubt
that a private corporation is included; • • • [but] the State is
not prohibited from discriminating in the privil.- it may grant
to foreign corporations 8S a condition of their doing business or
hiring offices within its limits, provided always such diacrimiDatiOD
does not interfere with any transaction by such corporations of
interstate or foreign commerce." Pembina CoDlOI. Silver J4iD., ete..
Co. t1. Pennsylvania, (1888) 125 U. B. 188.

a New York, etc., R. Co. t1. Bristol, (1894) 111 U. 8. filii•
• Tullis f'. lAke Erie, etc., R. Co., (1899) 176 U. 8. 348..
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of legislation and make different regulations as to Chapter

the property of different individuals differently sit- __v_._
uated. The provisions of the Federal CODstitution
are satisfied if all persons similarly situated are
treated alike in the privileges conferred and the
liabilities imposed.'

'I. The Bight to COfitroZ tJae Cofttluct Df Ifltlividuals
MId Bodies of Oitizens i. PubUc Places.

The XIV Amendment did not destroy the power ~:::. u
to public

of the States to enact police regulations concerning P1ac:el.

the subjects within their controLe In Presser tJ. IUi-

I Field tI. Barber Asphalt Paving Co., (1904) 194 U. 8. 621,
where the court Bald: II It is not the purpoae of the Fourteenth
Amendment, &8 has been frequently held, to prevent the States from
cl&88ifying the subjects of legislation and making different regula­
tions as to the property of different individuals differently situated.
The pnn'ialon of the Federal CODBtitution i8 satisted If all persoDl
similarly situated are trMrted aUte in prinl.. conferred or liabili­
ties imposed."

"Legislation does not infringe upon the claue of the Fourteenth
Amendment requiring legal protection of the laW8, because it is
special in ita character; if in conflict at all with that clause, it must
be OD other grounds. And when legislation applies to particular
bodies or auociations, imposing upon them additional liabilities, it
is Dot open to the objectioD that It denies to them the equal pro­
tection of the laws, if all persons brought under its Inftuence are
treated alike under the same conditions." Missouri Pac. R. Co. fl.

Mackey, (1888) 127 U. S. 209•
• "Neither the amendment - broad and comprehensive as it Is

- nor any other amendment, was designed to interfere with the
power of the State, sometimes termed its police power, to prescribe
regulations to promote the health, peace, morals, education, and
good order of the people, and to legislate 10 as to increase the in­
dustries of the State, develop Ita resources, and add to ita wealth
and pr08perity!' Barbier t'. Connoliy, (1885) 113 U. B. 31.

"The pollee power canDot be put forward as an excuse for
oppressive and unjust legislation, [but] it may be lawfully resorted
to for the purpose of preserving the public health, safety, or morals,
or the abatement of public nuisances, and a large discretion • is
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flois,T it was declared that the State may pass laws
regulating the privileges and immunities of its
own citizens if they do not abridge their privileges
and immunities as citizens of the United States.
And in Dam tJ. MassacAusetts,· a municipal ordi­
Dance making it necessary to procure a permit from
the mayor to entitle a person to make a public ad­
dress upon any public grounds of the city was held
to be valid, as a mere exercise of the admjnistrative
authority within the police power of the State.

Numerous cases cited in note 6, p. 214, supra,
sufficiently sustain this power, especially the case
of Wilsoflv. Eureka City.'

8. To Require Oitiurls to ObsenJe Jloralilg tJfId
DeceftCg.

The claims to immunity asserted against this
power are in many instances ludicrous. For exam­
ple, a negro citizen of Alabama who was prosecuted
for living openly in improper relations with a white
woman pleaded the immunity of the XIV Amend­
ment. The reply was that nothing in the amend­
ment warranted any such violation of decency.! So
also the right to live in a state of polygamy was
asserted as a religious tenet of the accused. The
right was denied on the ground that crime could not

necessarily vested in the legi8lature to determine Dot only what
the interests of the publie require, but what meaauree are DeeeB8U7
for the protection of auch int.er.ta.'" Bold_ tI. Bard7, (1888)
189 U. 8. 392.

T (1888) 118 U. 8. 2SL
• (1897) 187 U. 8. "-
• (1899) 173 U. 8. n.
1 Paae «7. Alabama) (1881) 108 U. 8.181.
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be covered up by pleading that it was committed as Chapter

a part of the religious faith of the defendant.1 And V4I

the law of Dlinois forbidding gambling in options
was likewise held to be within the power of the
State.8

9. Of the Power of the State to Separate the Races
in Public Places.

This question has given rise to a series of most
interesting decisions. The first ease in the Supreme
Court was that of the Louisville, etc., R. Co. v. Mis­
sissippi.4 The State law of Mississippi provided
for the separation of blacks and whites in publio
conveyances. The Supreme Court of Mississippi
decided that the law did not apply to interstate com­
merce, and the Supreme Court of the United States,
adopting that construction of the law, held that it
was competent to the State in the exercise of its
police powers to separate the races, and declared
that it was no discrimination on account of race, or

2Daris ~. Beason, (1890) 133 U. B. 333•
• Booth ~. minois, (1902) 184 U. S. 425. Bee also McDonald «7.

Massachusetts, (1901) 180 U. B. 311; Otis ~. Parker, (1903) 187
U. B. 606; U. 8.~. Williams, (1904) 194 U. S. 279; Public Clearing
House ~. Coyne, (1904) 194 U. S. 497.

" If, looking at all the circumstances which attend or may
ordinarny attend the pursuit of a particular calling, a State
thinks that certain admitted evils cannot be successfully reached

. unless that calling be actually prohibited, the courts cannot inter­
fere unless, looking through mere fonna and at the substance of
the matter, they c8.n say that the statute, enacted professedly to
protect the public morals, has no real or substantial relation to
that object, but is a clear, unmistakable infringement of rights
eecured by the fundamental law." Booth ~. Dlinoia, (1902) 1~

U. 8.425.
'(1890) 133 U. 8. 587.

Public
CODvq­
ance.­
interstate
commen:e.
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badge of servitude put upon either race, to require
that they should be separated.

In the later case of Plessy tJ. FergusOfl· this idea
was expressed as follows: •,The object of the
amendment was undoubtedly to enforce the absolute
equality of the tw·o races before the law, but in the
nature of things it could not have been intended to
abolish distinctions based upon color."

The question likewise came up in regard to the
separation of the races in public schools, in the
case of Cumming tJ. Board of Educatioft,' where it
was said: ' 'Interference on the part of Federal au­
thority with the management of such schools cannot
be justified except in the case of a clear and unmis­
takable disregard of rights secured. . . . The
education of the people in schools maintained by
State taxation is a matter belonging to the re­
spective States."

10. Of the Power of the Btate to Regulate State
Taa;atio•.T

Many questions have arisen upon this power of
State taxation, and in nearly every C8se the particu­
lar State law involved was assailed on the triple
ground that it abridged privileges and immunities,
that it deprived of due process of law, and that it
deprived of the equal protection of the laws. A
study of the cases will be necessary to an under-

I (1896) 183 U. B. 5'4; Chesapeake, etc., Be 00., «7. Kentuek1,
(1900) 179 U. S. 388.

• (1899) 175 U. S. 528.
., The decisions of the United States Supreme Court on the power

of the States to regulate State taxation are listed iD the order of
their rendition at the close of thi8 volume. See Appendh D.
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standing of all the points decided. The following Chapter

are some of the general principles settled: v.
A State law of taxation which discriminates be- ~=.

tween the complainant and others of the same class d:.iD •

is invalid. A State law of taxation which taxes an
individual at a rate different from those in his
class, in effect denies him. the equal protection of
the laws. It was not the purpose or function of the
amendment to change the system or policy of the
State in regard to the devolution of estates or to
limit the extent of the taxing power of the State in
eases of the devolution of estates. States have a
right to classify the subjects of taxation when the
property of different individuals is differently sit-
uated, and if all persons similarly situated are
treated alike in the liabilities imposed the State does
Dot violate the amendment.

The State may pass special legislation of a spe- =a:n
cial character applicable to and imposing taxes on~
eertain districts only, for particular improvements
there, such as draining marshes and irrigating arid
plains, supplying water for preventing fires, light-
ing particular districts, cleaning particular streets,
opening parks, and for many other objects; and reg­
ulations for these purposes may press with more or
less weight upon one than upon another citizen; but
in their design they are not to impose unequal and
unnecessary restrictions upon anyone, and though
necessarily special in their character, they furnish
no ground of complaint if they operate alike upon
all persons and property under the same circum­
stances and conditioDs.8

8 II The amendment does not prevent the clusUlcatlon of propertJ
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Clas8 legislation, discriminating against some
and favoring others, is prohibited by the amend­
ment, but legislation which, in carrying out a public
purpose, is limited in its application, if within the
sphere of its operation it affects alike all persons
similarly situated, is not within the amendment.­
So, too, in the case of a nonresident whose lands
were subjected to a local assessment for the com­
mon benefit of the locality, the same assessment be-

for taxation, subjecting one kind of property to one rate of taxation,
and another kind of property to a cWl'erent rate; distinguishing be­
tween franehiaes, Ueenees and privileges, and Yiaible and tamgible
property, and between real and personal property. Nor does the
amendment prohibit special legislation. IDdeed, the greater part of
all legislation is special, either in the extent to which it operates, or
the objects sought to be obtained by it. And when such legislation
applies to artificial bodies, it is not open to objection if all sueh
bodies are treated alike under similar eireumatances and conditioDS.
in respect to the privileges conferred upon them and the liabilities
to which the1 are subjected." Home IDI. Co. t'. New York, (1890)
134 U. 8. 606•

• cc Clear and hostile discriminations agaiDat particular persons
and c1assea, especially Bueh as are of an UDusual character, UDknOWD

to the practice of our governments, might be obnoxious to the con­
stitutional prohibition. It would, however, be impracticable and
UDwise to attempt to la1 down any general rule or de1lnition on the
subject, that would include all cases. They must be decided as they
arise. We think that we are safe in saying that the Fourteenth
Amendment was not intended to compel the State to adopt an iron
rule of equal taxation. If that were its proper coDStruction, it
would Dot only supersede all those constitutioual provisions and
laws of some of the States, whose object is to secure equality of
taxation, and which are usually accompanied with qualifications
deemed material; but it would render nugatory those discrimina­
tions which the best interests of 80clety require, which are neces­
sary for the encouragement of Deeded and useful industries, and
the discourapment of intemPerance and vice, and which every
State, In ODe form or another, deems it expedient to adopt." Bell'.
Gap R. Co••• PenDBYlvania, (1890) 134 U. B. 237.

1111 Perfect equality and perfect uniformity of taxatiOD as reprdl
individuals or eorporatioD8, or the dUferent cIaaIee of property
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ing levied against resident property-holders in the Chapter

same vicinity, it was held that the law levying the __v._
assessment was not a discriminating tax. And a
paving ordinance making an assessment on'people in
a particular neighborhood for the benefit of their
common property was held not to violate any priv-
ilege or immunity of the citizen because it applied
to all similarly situated.

11. Of the Bight of the State to COfitroZ Btate
. Elections.

This subject was fully discussed in the celebrated ~::-ff~~

case of Taylor '0. Beckham,1 and has already been ~~r:lna~i..
referred to, and it is sufficient to say cOncerning tion only.

it that federal courts have repudiated any jurisdic-
tion to consider the conduct of the results of State
elections unless in some controversy wherein' the
law under which they were held, or the manner in
which they were conducted, discriminated against
the complainant by reason of his race.

Due Process of Law.

Amendment V to the Constitution provides that ~~~o~.of

the Federal government shall not deprive any citi- d1~c:;Ity

f I:Jf l-berty · h d of definezen 0 tie, 1 , or property WIt out ue process ing the
term.

subject to taD.tioD, is a dream unrealized. It may be admitted
that the system which most nearly attain8 this is the best. But the
most complete system which can be devised must, when we consider
the immense 'Y&riety of subjects which it nece8sarily embraces, be
imperfect-" State Railroad Tax Cases, (1875) 92 U. S. 612.

1 (1900) 178 U. S. 048, where the court said in part: II It 11
obviously essential to the independence of the States, and to their
peace and tranquillity, that their power to prescribe the qualifica­
tions of their own oftlcers, the tenure of their oftices, the manner
of their election, and the grounds on which, the trib~18 before
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of law. Although that proviso remained in the
Constitution until the adoption of the XIV Amend­
ment, the only case in which the meaning of these
words was construed in the eighty years that it
stood alone is the case of Murray tJ. Hobokefl Land,
etc., CO.I The XIV Amendment merely made that
same rule obligatory upon the States. Within the
forty years since the adoption of the amendment,
there has never been a time when the Supreme Court
docket was not crowded with cases in which it was
claimed that State legislation had deprived the com­
plainant of life, liberty, or property without due
process of law. A glance at the formidable array
of cases in which the Supreme Court has passed
upon this question gives but a faint idea of the
amount of litigation to which it has given rise. In
one of the earliest cases, Davitlsofl tJ. New OrleaflS,'
Mr. Justice Miller, perhaps the ablest judge on the
Supreme Court bench since the adoption of the XIV
Amendment, rendered an opinion in which he gave

which, and the mode In which, such eleetioDB may be contested,
should be exclusive, and free from exterpal interference, except 80

f&r a8 plainly provided by the Constitution of the United States."
1(1855) 18 How. (U. S.) 272.
I (1877) 96 U. S. 97.
While the provision of the Fourteenth Amendment which ordaius

that no State shall"" deprive &Dy person of life, liberty, or property,
without due process of law, nor deny to aDY person within ita juris­
diction the equal protection of the laws, . • • is new in the
CODstitution of the United States, 88 a limitation upon the powers
of the States, it is old 8S a principle of civilized government. It Is
found in :Magna Charta, and, in 8ubstance if not in form, in Dearly
or quite all the constitutioDs that have been from time to time
adopted by the several States of the Union. By.the Fifth Amend­
ment, it was introduced into the CoDBtitution of the United States
.. a limitation upon the powen of the national government, and
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the origin arid history of this provision of tIle Con- Chapter

stitution as found in Magna Charta and in the V v.
and XIV Amendments of the Constitution of the
United States. In that opinion he also said: "But,
apart from the jmminent risk of a failure to give
any definition which would be at once perspicuous,
comprehensive, and satisfactory, there is wisdom,
we think, in the ascertaining of the intent and appli­
cation of such an important phrase in the Federal
Constitution, by the gradual process of judicial inclu-
sion and exclusion, as the cases presented for deci-
sion shall require." And in a very recent ooae,se
:Mr. Justice McKenna, delivering the opinion of the
court, reverted to this expressioJ;l of.Mr. Justice Mil-
ler and said that the court was still pursuing the
process of inclusion and exclusion as the cases were
presented for decision, but was still unprepared to
formulate a definition.

In delivering the opinion in Davidson 1). New ~~~tI:b'e

O,leafts/' Mr. Justice Miller also used the following ~I~Dd

emphatic language: "It is not a little remarkable, ~:::.
that while this provision has been in the Constitu-
tion of the United States, as a restraint upon the
authority of the Federal government, for nearly a
century, and while, during all that time, the man-
ner in which the powers of that government have
been exercised has been watched with jealousy, and
subjected to the most rigid criticism in all its

by the Fourteenth, 88 • guaranty against 01 encroachment upou
aD acknowledged right of citizenship by the legislatures of the
States." MUDn t7. Illinois, (1878) 94 U. B. 123.

• • Orient Ins. Co. t'. Daggs, (1899) 172 U. S. 567.
, (1877) 98 U. 8. 97.
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branches, this speciallimitatiOD upon its powers has
rarely been invoked in the judicial forum or the more
enlarged theatre of public discussion; but while it
has been a part of the Constitution, 8S a restraint
upon the power of the States, only a very few years,
the docket of this court is crowded with cases in
which we are asked to hold that State courts and
State legislatures have deprived their own citizens of
life, liberty, or property without due process of law.
There is here abundant evidence that there exists
some strange misconception of the scope of this pro­
vision as found in the XIV Amendment. In fact,
it w:ould seem, from the character of many of the
cases before us, and the arguments made in them,
that the clause under consideration is looked upon.
as a means of bringing to the test of the decision of
this court the abstrsct opinions of every unsuccess­
ful litigant in a State court of the justice of the de­
cision against him, and of the merits of the legisla­
tion on which such a decision may be founded."

The honored judge who uttered these words has
been in his grave for many years, but the cases in­
volving the abstract opinions of UDsuccessful liti­
gants in State courts have continued to multiply.
The decisions rendered by this court are so nearly
unanimous in rejecting the claims made, that they
might well be described as decisions upon what the
XIV Amendment does not mean, rather than adju­
dications of rights arising under it.

The earliest interpretation of the meaning of this
"clause was in the case of Keftflard tI. LouisitMa,'

I (1876) 92 u. S. "0.
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where it was said that due process of law meant the Chapter

trial of a case in due course of legal proceedings, in v.
a State court, according to those rules and forms ~:.
which have been established for the protection of -:tlr.:t
private rights. :Ql Oaldwell tJ. Tezas 8 it was said
that due process of law is secured when the laws
operate on all alike, and no one is subjected to a
partial or arbitrary exercise of the powers of gov­
ernment. In the hundreds of cases since decided the
opinions delivered merely ring the changes in the
particular case upon this general principle.

A volume, interesting and instructive, might un­
questionably be written upon the cases decided, but
it is doubtful if any new principles would be found
in them. Moreover, as each new case arises, these
intrusted with its conduct will be forced to an exam­
ination of the decisions in detail in order to discover
in what respects their case is similar to the others
that have gone before, and how far the decisions al­
ready rendered or passed upon by the State affect
the case submitted to them. For these reasons, and
for the further reason that this subject of due pro­
cess of law is to be treated in a separate volume, we
shall not discuss it further.'

To ascertain whether a particular process is due process c, we
must examine the Constitution itself, to see whether this procesa
he in conflict with any of its provisions. If not found to be so,
we must look to those settled usages and modes of proceeding ex­
isting in the common and statute law of England, before the emI­
gration of our ancestors, and which are ShOWD Dot to have been
unauited to their civil and political condition by having been acted
on by them after the settlement of this country." Murra, f1. Ho­
boken Land, etc., Co., (1855) 18 How. (U. B.) 277•

• (1891) 137 U. B. 692.
,. See "Due Process of Law Jt by Lucius P. KcGehee.
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Nearly all the cases above cited with reference to
the abridgment of privileges and immunities by due
process of law deal with the question of what is and
what is not equal protection of the law, and a full dis­
cussion in this place of the decisions in all those
cases would not only involve infinite repetition, but
would occupy a space that cannot be spared to it.

;r=:. It has been decided that the exclusion of colored
I:r:.. citizens by law from juries summoned to try persons

of their race is a denial of the equal protection of
the law. The authorities on this point are the same
as those cited in connection with the abridgment of
privileges and immunities.

A State law establishing one system of law in
one portion of ita territory and another system in
another, prescribing the jurisdiction of the several
courts with reference to territory, subject-matter,
and the finality of the judgments rendered, was, how­
ever, held not to be obnoxious to the XVI Amend­
ment. That amendment was declared to contem­
plate the protection of persons and classes, and not
to relate to territorial or municipal arrangements
made for the different portions of the States.8

So, too, in another case a distinction was pointed
out between discriminations concerning different
kinds of business in certain hours and discrimina­
tions between different classes engaged in the same

IlrIiuouri ~. Lewis, (1879) 101 U. B. II.
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kind of business. The former were declared to be
admissible, the latter inadmissible.8

In the case of Yick .Wo 1J. Hopkins,1 which arose
under certain laws of San Francisco plainly dis­
criminating against Chinamen,' and upon proof that
these laws were partially administered, it was held
that arbitrary and unjust discriminations founded on
differences of race between persons otherwise in sim­
ilar circumstances were violative of the XIV Amend­
ment. The court said that if the law was so framed
as to admit of a partial administration, it was void.
But in a later case in which the constitution and laws
of a State were assailed as framed and fraudulently
intended to exclude the negro population from suf­
frage, the court said that where the provisions of
a State constitution or law do not, on their face,
show a discrimination, and it has not been shown
that their actual administration is evil, but only that
evil is possible under them, they are not obnoxious
to the XIV Amendment.1

• Soon Hing t1. Crowley, (1885) 113 U. S. 703, where the court
laid: "The specific regulations for one kind of business, which
may be neceaaary for the protection of the public, can never be the
just ground of complaint because like restrictions are not impoeed
upon other business of & different kind. The diacriminations which
are .open to objection &re those where persODS engaged in the eame
business are subjected to different restrictions, or are held entitled
to dift'erent privileges under the same conditions. It Is only then
that the discrimination can be said to Impair that equal right
which all can claim in the enforcement of the laws!'

1 (1886) 118 U. S. 356.
I Williams t1. Mi88i88ippi, (1898) 170 U. B. 213.
On the other hand, "though the law itself be fair on Its face

and impartial in appearance, yet, If it is applied and administered
by publie authority with an evil eye and an unequal hand, 80 as
practically to make unjust and illegal discriminations between per­
IODS in similar circumatanceel. material to their rights, the denial

Chapter
v.

Racial
dilCrim·
iDatioaa.
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The creation of certain State railroad commis­
sions with power to regulate domestic operation of
railroads was held not to violate this principle.

The case which is perhaps more signally illustra­
tive of the extent to which these extravagant claims
have been car~ed than any other is that in which a
man owning a Newfoundland dog sued a railroad
for killing the dog. The railroad defended by
pleading a State statute which denied to the owner of
a dog the right to sue for the same as property un­
less he had first registered the animal and paid a
license" fee. The court below sustained the plea, and
the plaintiff appealed to the Supreme Court of the
United Sta~s on the ground that the State law
denying the right to sue for the value of his dog
unless he registered it and paid a license abridged
his privilege, deprived him of his property without
due process of law, and denied him the equal protA!o­
tion of the laws. It is hardly necessary to add that
the Supreme Court rejected the claims asserted.·

Having now fully considered every aspect of the
amendment and the decisions rendered under it, we
may leave the subject with the single remark that
while it has not proved to be c'a new Magna
Charta," the great discussions of the true relations
between the Nation and the States composing it, and
of citizens to Nation and State, to which this amend­
merit has given rise, have resulted in a most bene­
ficial and thorough understanding of what rights of

of equal jUitice is still within the prohibitiOD of the CoDStitution.'"
Yick Wo f'. HopkiDa, (1886) 118 U. B. 356.

I Sentell «7. New Orleans, etc., R. 00., (1897) 188 U. 8. 898.
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the citizen are derived from and protected by the Chapter

Nation, and what are derived from and protected v.
by the States. It is doubtful whether without the
XIV Amendment these questions would have been
so fully digested and settled in a century of litiga-
tion.

THB FlPrEENTH AKBNDKBN'J.'.

The language of the XV Amendment is as fol- ~~
lows: "The right of citizens of the United States =~d.

to vote shall not be denied or abridged by the United
States or by any State on account of race, color, or
previous condition of servitude. The Congress shall
have power to enforce this article by appropriatB
legislation. "

The amendment relates exclusively to the subject :~~~lJex.

-of voting. It simply forbids either the Federal or to YotiD,.

the State government to deny or abridge the right of
·citizens of the United States to vote "on account of
race, color, or previous condition of servitude."

It relates to no other cause of denial than race, ~;3 of

color, or previous condition of servitude. It does h:S~

not forbid the denial or abridgment of the right
to vote, by the Nation or the State, for any other
cause.

It makes no attempt to forbid or to punish the ~~vi~:'11

effort by an individual to deny or abridge the right hi~it~·

of a citizen to vote, and it gives to Congress no power
to legislate against an individual who attempts to
deny or abridge the right of a citizen to vote. The
prohibition of the amendment is against the United
States and the States alone. The power given to

-Congress to enforce the article is power to enforce
17
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it against the United States or the States; which is
not power to legislate against individuals for like
offenses.4 Such legislation by Congress against in­
dividuals has been held to be beyond the power of
Congress, and not "appropriate legislation" within
the meaning of the amendment.

ille first case in which the power of Congress to
legislate, under this amendment, against individuals,
for offenses committed against suffrage, is the case
of U. 8. fJ. Beese,' and the last case is the case of
James fJ. Bowman.' Between these two come the
cases of U. 8. v. Harris T and Baldwi. tJ. Fraflks.8

All are to the same effect. In the cases of U. 8. tJ.

Cruiksharak,8 McPherson 1J. Blacker,1 Wiley tJ. Hi.

, "The principles of interpretation applicable to the first aeetioD
of the Fourteenth Amendment are equally applicable to the COD­

struction of the Fifteenth Amendment. The amendment simply
limits State power in respect to s1dl'rage at State elections by pro­
hibiting discrimination in the enjoyment of the elective franchise
on account of race, color, or condition. The right to vote in ita
own election can be conferred only by the State. No one, therefore,
but the State can C deny or abridge' the right to vote. The aJDeDd­
ment is therefore properly addressed to the State. IDdividuals may
by unlawful force or fraud prevent an otherwise lawful voter from
voting. But it would simply be an act of lawless violence. The
right of suffrage would not be denied or abridged. Individuals
cannot deny or abridge the right of suffrage, for they cannot confer
it. It is a right which is secured by, and dependent upon, law.
• • • Both the Fourteenth and the Fifteenth Amendments are
addressed to State action through some ehaJlDel exercising the power
of the State." Karem t7. u. 8., (1803) 121 Fed. Bep. 268.

I (1875) 92 U. S. 214.
• (1903) 190 U. S. 127•
., (1882) 106 U. S. 840.
• (1887) 120 U. S. 678.
• (1875) 92 U. S. 0&2, 1M.
I (1892) 148 U. S. 1.



CITIZENSHIP 259

ler,1 and Swafford, v. Templeton,· the origin of suf- ChaptAr

frage was fully discussed. The language used in v.
the early case of Minor v. Happersett,4 which de­
clared that suffrage originated solely in the States,
was modified to the extent of declaring that the right
to vote for members of Congress and for presi­
dential electors had its origin not in any State legis-
lation, but in the Constitution of the United States.

In the case of Neal v. Delawarelj it was declared ~t~~c::.
that the XV Amendment annulled the word "white" aUtutioDL

in the State constitution of Delaware as a qualifica-
tion of suffrage. The Supreme Court, in referring
to this, said, in the case of Ez p. Yarbrough,8 that
there are cases in which the XV Amendment sub­
stantially confers the right to vote on the negro, al-
though it gives him no affirmative right; as where it
annuls the word "white" in the State constitution of
Delaware.

But it by no means follows from this prohibition Ri.b~ to
restnct

of a discrimination on the sole ground of race, color, ~~::&.

or previous condition of servitude, that any citizen
of the United States is entitled to vote by reason of
his color. The decisions cited in connection with
the XIV Amendment, -the rulings of which are
equally applicable to the XV Amendment, all hold
that the States may impose reasonable qualifications
upon suffrage, and that if those qualifications are
Dot based on race, color, or previous condition of
servitude, but are applicable to all citizens alike,

I (1900) 179 U. S. &8.
• (1902) 185 U. S. 487.
4 (1874) 21 Wall. (U. 8.) 111.
• (1880) 103 U. 8. 370.
• (18M) 110 U. S. 8&1.

.~
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We may well conclude the discussion of this chap­
ter with the language of the Supreme Court of the
United States in the case of Matto!/; v. U. 8.,' as fol­
lows: "We are bound to interpret the Constitution
in the light of the law 8S it existed at the time it was
adopted, flot as reacmflg out for ReW guarQftties of
the rights of the citizen, but as securiflg to every i.
divitlual such as he already fJosses,ed, • • • such
as his ancestors had inherited Mkl tlefeftded ritlCe the
days of Magna Oharla."

'(189&) 118 U. S. 137.
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0:' THB PBOTBOTION 01' CITIZENS ABBOAD.

THE Federal statutes 8 provide that ~ll natural- Chapter

ized citizens of the United States, while in _V_I_._

foreign countries, are entitled to and shall re­
ceive from this government the same protection of
person and property which is accorded to native­
born citizens. Whenever it is made known to the
President that any citizen of the United States has
been unjustly deprived of his liberty by or under the
authority of any foreign government, it shall be the
duty of the President forthwith to demand of that
government the reason of such imprisonment, and
if it appears to be wrongful and in violation of the
rights of American citizenship, the President shall
f~rthwith demand the release of such citizen; and if
the release so demanded is unreasonably delayed or
refused, the President shall use such means, not
amounting to acts of war, as he may think necessary
and proper to obtain or effectuate his release; and
all the facts and proceedings relative thereto shall,
as 800n as possible, be communicated by the Presi-
dent to Congress. The means contemplated by the
two sections above quoted would be in the nature of
diplomatic negotiations between the government of
the United States and the foreign government in-
volved, and would be conducted through the secra-

• Rev. Stat. U. B., Sees. 2000, 2001; 1 Fed. Stat. Annot. 789.
261
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tary of state subject to rules and methods of pro­
cedure which need not be set forth in a volume of
this character. It goes without saying that the
same measure of protection will be extended by the
government to native-born citizens abroad as is pro­
vided for naturalized citizens.!

1 "ID reprd to the protectiOD of oar ciU-U in their ripte
at home and abroad we have DO law which divides them into
eIauee, or makes any cWrerence whatever between them. A native
and a uaturaliRd AmeriCUl may, therefore, RO forth with equal
MC1U'ity over every sea and through everJ land UDder heaven,
iDeludiDg the eoUDtry in which the latter was born.It Right of
ExpatriatioD, (1869) 9 Op. Atty.-GeD. 380. Bee a1Io 1. "' Look
TiD Sing, (18M) 21 Fed. Rep. 907.

CitizeDa by birth and naturalimi citiztma who I8llde abroad
have the same right to protection of the government, and stuad
UpoD the same footing in all other respecta. Expatriation - For­
eign Domicile CitizeD8hip, (1873) 14 Op. AttJ.-GeD. 29&.
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EXPATBIA'rION.

THE doctrine of expatriation, or the right of a Chapter
· hi VII.citizen formally to renounce al~egIance to 8 ---

country, and assume citizenship in a country
of his adoption, is one that has been steadily advo­
cated by the American people from the foundation
of their government.I It was one of the principal
causes of the War of 1812 with Great Britain.

Perhaps no better exposition of the American
view can be found than in that section of the Revised
Statutes of the United States which declares the
right as follows (Section 1999) :

I' Whereas the right of expatriation is a natural

I "In this COUDtry, upatriation is conceived to be 8 fundamental
right. .As far as the principles maintained and the practice adopted
by the government of the United States is evidence of ita existence,
it is fully recognized. It is constantly exercised, and has never
in any way been restrained." Stoughton t'. Taylor, 2 Paine (U. S.)
681.

The statement haa been made by the United States Supreme
Court that "the doctrine of allegiance • • • rests on the ground
of a mutual compact between the government and the citizen or sub­
ject, which, it is said, cannot be diuolved by either party without
the concurrence of the other!' Inglis t1. Bailor's Snug Harbor,
(1830) 3 Pet. (U. S.) 124. Bee al80 Talbot t'. Janson, (1795) 3
Da1l. (U. B.) 162, et Beq., where Mr. Justice Iredell seta forth at
length reasons why concurrence on the part of the government Is
essential. Under Rev. Stat. U. S., Sec. 1999, quoted below, however,
It has been held that assent on the part 01 the government re-

263
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and inherent right of all people, indispensable to the
enjoyment of the rights of life, liberty, and the pur­
suit of happiness; and whereas in recognition of
this principle this,-government has freely received
emigrants from all nations, and invested them with
the rights of citizenship; and whereas it is claimed
that such American citizens, with their descendants,
are subjects of foreign states, owing allegiance to
the governments thereof;" and whereas it is neces­
sary to the maintenance of public peace that this
claim of foreign allegiance should be promptly and
finally disavowed: therefore any declaration, restric­
tion,.opinion, order, or decision of any officer of the
United States which denies, restricts, impairs, or
questions the right of expatriation, is declared in­
consistent with the fundamental principles of the
Republic. ' ,

This right to renounce citizenship declared by
Congress has been affirmed and sustained in many
decisions.8 A native-born citizen of the United
DOunced does Dot obtain in the United" States. Jennes ". lAndes,
(1897) 84 Fed. Rep. 74; 1ft re Look Tin Sing, (1884) 21 Fed. Rep.

907; Pequignot ". Detroit, (1883) 18 Fed. Rep. 214. .
• Right of Expatriation, (1859) 9 Ope Atty.-GeD. 368 j Pequignot

f'. Detroit, (1883) 16 Fed. Rep. 214; In re Look TiD Bing, (1884)
21 Fed. Rep. 908; Elk ". WilkiDa, (1884) 112 U. B. 107; Green w.
Balas, (1887) 31 Fed. Rep. 113; Boyd ". Nebraska, (1892) 143
U. B. 161; Fong Yue Ting ". U. 8., (1893) 149 U. B. 711 j JeDDes
". Landes, (1897) 84 Fed. Rep. 74; 1ft re Rodriguez, (1897) 81 Fed.
Bep. 354; U. S. t'. Wong Kim Ark, (1898) 169 U. 8. 7M; Ruekgaber
f'. Moore, (1900) 104 Fed. Rep. 948.

ce The Act of July 27, 1868, ch. 249, declaring the right of ex­
patriatioD to be a natural and inherent right of all people, aDd
reciting that 'in the reeognitioD of this principle this IOvemmeDt
haa freely received emigrants from all natioDs, and inveated them
with the rights of citizenship,' wbile it aflrms the right of eYer!
man to expatriate himself from one country, eontabul DOtbiDg to
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States who has chosen to expatriate himself and Chapter

has been naturalized in a fore~gn country is regarded _V_II _

as an alien, and he csnnot again acquire naturaliza-
tion except by conforming to the laws of the United
States .providing for the admission of aliens to
citizenship.4

The section comprehends citizens of our own
country as well as of other countries. Where, there­
fore, a citizen of the United States emigrates to a
foreign country, and there formally renounces his
American citizenship, our government accepts the
act as one of expatriation. It also recognizes the
right of even a naturalized citizen to resume hiB
original citizenship under such conditions as his gov­
ernment requires.1

Proof of expatriation is to be made like that of
any other fact for which there is no prescribed form
of proof; that is, by any evidence that will convince
the judges.8 A woman born in the United States, of
American parents, married a Spanish subject resid-
ing here but never 'llaturalized, removed to Spain,
and lived there until her husband's death; it was
held that such removal and residence in Spain were
not evidence on her part of an intention to

enable him to become a citizen of another, without being naturalized
under ita authority. 15 Stat. 223; Rev. Stat., Sec. 1999!' Elk t1.

WflkiD8, (1884) 112 U. 8. 107. See also Right of Expatriation,
(18&9) 9 Op. Atty.-Gen. 360. OOMpare Expatriation - ForeIgn
Domicile Citizenship, (1873) 14 Op. Atty...Gen. 29&•

• Expatriation - Foreign Domicile CiWenship, (1873) 14 Op_
Atty.-GeD. 29&.

I Green t'. Salu, (1887) 31 Fed. Rep. 112.
e Belcher t'. Farren, (1891) 89 Cal. 73 j Green t'. Salu, (1887)

31 Fed. Rep. 112.
M The general evidence of expatriation is actual emigration, with
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expatriate herself, and that she still remained a
citizen of the United States.'

. It has been held that the section of the Revised
Statutes above quoted is, like any other act of Con­
gress, subject to alteration by Congress whenever
the public welfare requires it. The right" of pro­
tection which it confers is limited to citizens of the
United States. Chinese Persons, not bom in this
country, have never been recognized 8S citizens of
the United States or authorized to become suclL1

A singular case of confused citizenship arose
in the case of Oofttzeft v. U.8.9 Texas was an inde­
pendent State when admitted into the Union. The
effect of her admission'was to make all the citizens
of Texas citizens of the United States. Such per­
sons as then resided in Texas and were not then
naturalized as citizens of Texas were relegated to
the United States naturalization laws. Contzen was
a minor alien separated from his parents, who had
not been made citizens of the United States. He
was living in Texas at the time of the admission of
the State, and continued to reside there, not deeming
any further naturalization necessary; but, the point
being raised against him, it was held that, never
having been a citizen of Texas and consequently
never having become a citizen of the United States,
he had no status in the Court of Claims of the
United States.

other concurrent acta showing a determiDatioD and intention to
transfer his allegiance." Stoughton t7. Taylor, 2 Paine (U. 8.) MI•

., Preto's Case, (1862) 10 Op. Atty.-Gen. 321•
• Fong Yue Ting t7. U. B., (1893) 149 U. 8. 718. Bee &l1O 1. re

Rodriguez, (1897) 81 Fed. Rep. 3M•
• (1900) 179 U. 8. 191.
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The right to exclude or expel aliens or any class
of undesirable strangers has been upheld by the Su­
preme Court as an inherent right of sovereignty.t
So also the Act of Congress prohibiting the bringing
.in of aliens to perform labor has been held to be
constitutional.1 And in the case of U. 8. v..Wil­
Iiams, deporting an alien who had illegally entered
the United States was declared to be not against the
XIV Amendment, and the Alien Immigration Act of

1 Fcmg Yue Ting t1. U. S., (1893) 149 U. S. 818; Nishimura
Kkiu t'. U. B., (1892) 142 U. 8. 861; Chinese Exclusion Case, (1889)
130 U. B. 681.

"It is an aceepted maxim of international law, that every IOV­

ereigD nation haa the power, as inherent in sovereignty, aDd elSeD­

tial to self-preservation, to forbid the entrance of foreigners withlD
ita dominioul, or to admit them omy ID such cases and UPOD such
conditioDB as it may see fit to prescribe. In the United States
this power is vested In the national government, to which the
CoDStitUtiOD baa committed the entire control of intel1l&tional rela­
tiOD8, in peace &8 well u in war. It belougs to the political depart­
ment of the government, aDd mar be uerclaed either through
treaties made by the Presideut aDd Senate, or through statutes en­
acted by Congress." Nishimura Ekiu t'. U. B., (1892) 142 U. S. 659.

I Lees t'. U. 8., (1893) 150 U. B. 476, where the court said:
.. Given In Congreee tbe absolute power to exclude aliena, it mar
ezclude lOme and admit others, and the reasoDS for its discrimina­
tion are not open to challenge in the courts. Given tbe power to
exclude, it has a right to make that exclusioD eft'eetive by punishiDl
those who aufst in introducing, or attempting to introduce, aliena
in violation of ita prohibition. The importation of alien laborers,
wbo are under previous contract to perform labor in the United
States, II the act denounced, and the penalty is vieited not upon
tbe alien laborer - although by the amendment of Februarr 23,
1887, 24 Stat. 414, c. 220, he la to be returned to tbe country from
w~ich he came - but upon the party B88isting in the importation.
If Congress haa power to exclude luch laborers, as by the cases
cited it unquestionably bas, it has the power to punish any who
auist in tbeir iutroduction."

RiPt to
oclade
ali...
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Congress of 1903, which provides for the depor­
tation of anarchists, was BUStained as constitu­
tional.a

An alien is a foreigner, a person resident in one
country but owing allegiance to another. In Eng­
land he is one born out of the dominions and alle­
giance of the King. In the United States he is one
who is bom out of the jurisdiction and allegiance of
the United States, and who has not been naturalized
under the Constitution and laws of the United States
or of anyone of them.4

An alien friend is one whose country is at peace
with the country where he resides. While he is
domiciled in this country he is entitled to the pro­
tection of its laws, and owes to it, in return for that
protection, temporary and local obedience, which con­
tinues during the period of his residence. He is
even entitled to the benefits of the protection granted
by the XIV Amendment to the Constitution of the
United States. But he is not a citizen. He is 8ub­
ject to the laws of the land, may be tried for crime,
and may even be guilty of treason in giving aid and
comfort to the enemies of this oountry.1 He has a

• Ie Repeated decisions of this court have determined that Congresa
hal the power to exclude alieu from the Unite 1 States j to pre­
scribe the terms and conditions on which ther may come in; to
establish regulations for sending out of the country BUeb aliens ••
have entered in violation of law, aDd to commit the enforcement of
such conditioDs and regulations to executive ofBcen; that the de­
portation of an alien who is found to be here in violation of law
is Dot a deprivation of liberty without due proceaa of law, and that
the provisions of the Constitution securing the right of trial by
jury have DO application!' U. 8. t7. Williams, (11KM) 194 U. 8. 289•

• 2 Am. and Eng. Encyc. of Law (2d ed.) 64.
ICarliale t1. U. 8., (1872) 18 Wall. (U.8.) 147.
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right to labor and engage in trade, that right being Chapter

implied in the right to reside in the country. He _V_II_._

may sue and be sued in the proper courts. He may
by statute have the benefit of the insolvent laws and
the poor laws of his temporary domicile, if they so
provide. He may obtain a patent, may file a caveat,
may register a trade mark and protect it by suit, and
to a certain extent he may enjoy the benefit of the
copyright laws. He may serve as executor or ad­
ministrator, unless prohibited br statute, and may
be a corporator or a trustee of a corporation.
While not liable to enlistment for military service, ,
he may voluntarily waive that exemption and enlist; ~

ih that case he is subject to all the liabilities incurred:
by a citizen soldier, and cannot escape them on the'
ground that he is an alien. But an alien may not
vote or hold any political office, State or Federal, or
be an officer of a county, a city, or a court, or serve
as juror. Alienage constitutes a disqualification for I

practicing as an attorney at law.

.An alien" is DODe the less an alien because of his having a
commercial domicile ill this country. While he lawfullr remains
here he is entitled to the benefit of the guaranties of life, liberty,
and property, BeC1U"ed by the CODBtitution to all per8ODS, of what,.
ever race, within the jurisdiction of the United States. His per­
sonal rights when he is in this country, and such of his property
as i. here during his absence, are as fully protected by the supreme
law of the land as if he were a native or naturalized citizen of the
United States. But when he has voluntarily gone from the country,
and is beyond its jurisdiction, being an alien, he cannot re~nter the
United States in violation of the will of the government as ex­
pressed in enactments of the law-making power." Lem Moon Sing
t1. u. B., (1895) 158 U. B. &47.

"This national character which a man acquires by residence
may be thrown oft' at pleasure, br a retum to his native country,
or eVeD by turning his back on the country in which he has resided,
on hia war to another. To use the language of Sir W. Scott, it Is
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Chapter
VII.

Rights u
to real
property
at com­
mOD law.

The rights of an alien pertaining to his property
may be briefly stated as follows: At common law he
may take real estate by act of the parties or by deed
or grant, or devise, or by other act of purchase, but
cannot hold it except upon such terms as may be pre­
scribed by the State. An alien therefore takes a de­
feasible estate good against all excepting the State,
and good against it until it institutes proceedings
and obtains a judgment by inquest of office or office
found, or some legislative act equivalent thereto.
But an alien does not acquire an estate by operation
of law, as by descent; for since· the law will be
deemed to do nothing in vain, it will not cast descent
upon one who cannot by law hold the estate.. When
an alien seized of real estate dies intestate, as he
has no inheritable blood he cannot have any legal
heirs, and so cannot transmit the estate by descent,
and as the law will not deem it to be in abeyance
except in case of absolute necessity, it vests imme­
diately in the State without office found. Alienage
in a mediate ancestor would interrupt the descent
between the persons who are capable of taking and
transmitting real estatA! by descent. An alien is not
entitled to curtesy. Alienage in the husband or wife

aD adventitious character gained by residence, and which eeues
by nonresidence. It DO longer adheres to the party from the
moment he puts himself in motioD, bonG fide, to quit the countJy
aiM aMmo rewrtfmdi. ('The Indian Chief, 3 Rob. Adm. 17.) The
reasonableness of this rule can hardly be disputed. Having once
acquired a national character by' residence in a foreign country, he
ought to be bound by all the consequeDce8 of it, until be haa thrown
it off, either by an actual seturn to his native country or to that
where he was naturalized, or by commencing his removal, bOllCl
fide, and without an intention of returning." The Venti, (1814)
8 Oraneb (U. 8.) 280.
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bars the wife from claiming dower. Such are, in Chapter

general terms, the common-law rulings concerning VII.

aliens.
In the United States the common-law doctrine ~~tr=

concerning the rights of aliens has been greatly bon..

modified by statutes. In nearly all of the States
statutes have been enacted by which the rights of
aliens are defined, and in many instances resident
aliens are placed on the same footing as natural born
citizens, touching the acquisition, holding, and trans­
mission of property, both real and personal. In
some of the States the same liberal policy has been
pursued toward nonresident aliens, while in others
these privileges are accorded with restrictions, arid
in some cases denied altogether. It will be neces-
sary for the student interested in this question of
the rights of an alien in real or personal property,
iIi. any particular State, to examine the statutes and
decisions of that State relating to the subject.

Under statutes of the United States all mining =~
lands and territories belonging to the United States
are open for the purpose of exploration and pur-
chase to citizens of the United States, and to those
who have declared their intention to become citizens;
and all such persons who have discovered mineral
lands and made location according to law have the
exclusive right of possession thereof.

At common law, the disability of aliens in resPect ~~r::..•
to the ownership of real estate did not extend to the IODalt1.

case of persopal property, and they were capable of
acquiring, holding, and transmitting movable prop-
erty in like manner as citizens, and might bring suit
for the protection and recovery of such property.
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The statutes regulating the rights of aliens concern­
ing personal property have generally been merely
declaratory of the common-law principle.

An alien is as liable to taxation as is a citizen,
since the right to tax results from the general pro­
tection afforded to himself and his property.

The status of citizens of one country residing in
or traveling through foreign countries is frequently
the subject of treaties between their respective na­
tions; such treaties, when made, are the supreme law
of the land, and any State law denying to an alien
the right secured by such a treaty would be unCOD­
stitutional, null, and void.

An alien enemy is Qne who owes allegiance to an
adverse belligerent. He ~ no political rights.
He may remain in the country at war with his own,
and, when not chargeable with actual hostility or
crime, has an implied license to remain until ordered
out of the country, and on leaving it he is allowed
to remove his goods and effects, and is protected in
his other rights. During the pendency of war his
rights are in abeyance. An alien enemy is not per­
mitted to prosecute suits in court, and any such suit
pending abates, and the right of action is suspended,
until the cessation of hostilities. But while he may
not sue, he may be sued, and his property is 8ubject
to legal process, and in such case he may make de­
fense in person or by counsel.

All intercourse between citizen8 of two hostile
nations, except such as may be permitted by the au­
thorities conducting the war, is prohibited while war
is flagrant between their respective countries. This
includes any act or contract which tends to increase
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the resources of the eDemy, or any kind of trading Chapter

or commercial dealing or intercourse. But the _V_II_._

tendency of the law of nations of modem times is to
exempt individuals and private contracts from in­
jury or restraint in consequence of war between the
governments of the contracting parties. The effect
of an outbreak of hostilities is to revoke agencies in
the country of the enemy, for general purposes, dur-
ing the pendency of the war; but an agency to pre-
serve or collect property may be created, and war
does Dot necessarily revoke a special agency estab-
lished before it began.8

The Federal statutes on the subject of aliens T

provide that, whenever war is declared between the
United States and a foreign government, and in
certain other contingencies, all natives, citizens,
denizens, or subjects of the hostile nation, being
males of the age of fourteen years and upwards, who
shall be within the United States and not actually
naturalized, shall be liable to be apprehended, re­
strained, and removed. Power is given to the Presi-
dent, by proclamation or other public act, to direct
the conduct to be observed on the part of the United
States toward aliens who become 80 liable, or to
provide for their removal, and generally to establish
regulations concerning them for the public safety.
Provision is also made, in case the individual is not
chargeable with actual hostility or crime against the
public safety, for allowing him to recover and dis-

• The authoritIes In support of the above geDeral statement. will
be found very fully set forth In the Am. and Eng. EDcyC. 01 Law
(2d ed.), title " Alieni," Vol. 2, pp. 84-90.

'See 1 Fed. Stat. ADnot. 486.
18



274 CITlZENSBlP

Chapter pose of and remove his goods and effects, and to
VII. depart within reasonable tiJ to be ascertained as

prescribed.8

~~.:s After the presidential proclamation, jurisdiction=01 is given to the federal courts to cause any alien who
. lingers in the jurisdiction to be apprehended and

conveyed before the court. The courts are empow­
ered to cause such alien to be removed or to give
security for good behavior, or otherwise to restrain
him, conformably to the proclamation or regulations
established, and to imprison or otherwise secure him
until these orders are performed. Power is given
to the marshal of the district in which such alien is
apprehended to carry out the orders of the court.

~t..:i To an Act of Congress passed March 2, 1897,·
,:-~ ill fixing the rights of aliens to hold and own real es-
tories.

tate in the Territories of the United States as de-
fined under that Act, the student is referred for the
particular conditions upon which the. alien may hold
the same.

:,o~~ It is also provided by 8 Federal statute that all
d~ persons who deserted the military and naval service

of the United States and did not return thereto or
report themselves to a provost marshal within sixty
days after the issuance of 8 proclamation by the
President dated the 11th day of March, 1865, are
deemed to have voluntarily relinquished and for..
feited their rights of citizenship as well as their right
to become citizens; and that such deserters are for­
ever incapable of holding any office of trust or profit

• Rev. Stat. U. 8., Bees. 4067, 4068; 1 Fed. Stat. AmIot. 438•
• 29 Stat. at I., e. 383, p. 618; 1 Fed. Stat. Almot. 437.
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in the United States or of exercising any rights of Chapter

citizens thereof.1 But the provisions of this sec- _V_II_._

tion can take effect only upon conviction by a court
martial.I Another section of the Revised Statutes'
provides that every person who hereafter deserts
the military or naval service of the United States,
or who, being duly enrolled, departs the jurisdiction
of the district in which he is enrolled or goes beyond
the limits of the United States with intent to avoid
a draft in the United States service lawfully ordered,
shall be liable to all the penalties and forfeitures of
the section last above quoted. This la·w was enacted
March 3, 1865, and is believed to be still in force.
The penalties named by it can be enforced only after
conviction by court martial.·

1""migration of Ohinese.

Besides the disqualifications above enacted, 8 se­
ries of laws beginning with an Act dated May 6,
1882, and ending with the Act of April 2, 1902,1
has been passed by Congress suspending the immi..
gration of Chinese. By the terms of these sundry
acts, Chinese immigration has been forbidden indefi-
nitely. The laws prescribing the terms upon which
Chinese may come to this country have been made
very stringent, and under the authorities cited in

1 Rev. Stat. U. B., Bee. 1996; 1 Fed. Stat. Annot. 788.
I Kurtz t1. Moftltt, (1885) 115 U. S. 501.
I Rev. Stat. u. S.., Sec. 1998; 1 Fed. Stat. Annot. 788.
• Kurtz 11. Moftltt, (1885) 115 U. S. 601.
a 22 Stat. at Large, ch. 126, 58; 23 Stat. L. 116, ch. 220; 25

Stat. L. ch. 1015, p. 478; 25 Stat. L. 504, cb. 1064; 27 Btat. L.
21, ch. 60; 28 Stat. L. 7, ch. 14; 28 Stat. L. 581, Resolution 19;
31 Stat. L. 1093, ch. 845; 32 Btat. L 178, ch. 841. See 1 Fed. Stat.
AJmot. 754, title ,. Chinese Exclusion."
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connection with the subject of aliens their exclusion
and deportation by these laws have been sustained.·
Under their operation it is impossible for the Chi­
nese to come to this country or to be naturalized,
and this may be said to be the only limitation placed
upon immigration to the United States from any
great nation of the globe.

The wisdom of these laws has been gravely ques­
tioned. Sundry influences have produced this legis­
lation, chiefly that of certain classes in the extreme
West who have feared the result of competition with
the Chinese. On the other hand, powerful influences
are at work to induce the repeal of these exclusive
measures. No one will question the propriety of
limiting the political rights of alien and antagonistio
people who are permitted to enter this country; but
the conditions of American labor are such that the
need of additional labor is sorely felt, especially in
agricultural sections, whence of late years immense
numbers of laborers have flocked to the cities.
Throughout large sections of the South and West a
great and crying need of labor is felt to-day. The
industry, thrift, and humble contentment of the Chi­
nese would doubtless furnish a most desirable labor
element to many sections in which laborers are
scarce. A critic of American institutions has cyn­
ically said that "the idea that every citizen is a sov­
ereign has been cultivated in the United States until
DO citizen is content to be a servant." Whether that
statement is exaggerated or not, it is certain that
a great and crying need of the nation at present Is

• A t.'ODvenient collection of theee laws and the deeldoaa UDder
them mal be found ill 1 Fed. Stat. ADDot., pp. 7M-781.
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some class of laboring men which shall not deem Chapter

itself the natural antagonist of its employer. We _VI_I_e_

sorely need a laboring class not composed of indi..
viduals who aspire to higher education, political
prominence, social importance, and even the presi-
dency of the United States•

. When the nation becomes convinced, by its long
trouble with labor problems such 88 have vexed it
for several decades, that the Chinese population pos­
sesses what it needs, and that the Chinese are even
les8 objectionable than many elements now in the
country, we may look for a repeal of the Chinese
exclusion laws. With those repealed America will
in truth be the asylum of the oppressed of all
nations.

,.
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Lowe t7. Kansas, (1896) 183 U. S. 81
Murray t7. Louisiana, (1896) 163 U. S. 101
Hennington t7. Georgia, (1896) 163 U. S. 299
Plessy t7. Ferguson, (1896) 163 U. S. 537
Fallbrook Irrigation Dist. t7. BradleYt (1898) 164 U. 8. 112
Missouri Pac. R. Co. t7. Nebraska,. (1896) 164 U. 8. 403
Covington, etc., Turnpike Road Co. 11. Sandford, (1896) 164

U.8. 578
St. Louie, etc., R. Co. fJ. Mathews, (1897) 165 U. S. 1
Gulf, etc., R. Co. t1. Ellis, (1897) 185 U. S. 150
JC'nes fJ. Brim, (1897) 165 U. S. 180
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Adams ExpreM Co. t7. Ohio State Auditor, (1897) 165 U. S. 1M
Weetem Union Tel. Co. t7. Indiana, (1897) 16& U. S. 3M
Allgeyer t7. Louisiana, (1897) 166 U. S. 679
New York, etc., R. Co. t7. New York, (1897) 165 U. S.628
Allen t7. Georgia, (1897) 166 U. 8. 138
Chicago, etc., Be Co. t7. Chieaao, (1897) 168 U. S. 226
Glad80D t7. MinDeIOta, (1897) 166 U. 8. 427
Sentell t7. New Orleans, etc., R. Co., (1897) 186 u. S. 698
Hendenon Bridge Co. f'. Kentucky, (1897) 166 U. S. 1&0
Daria t7. lIaaaachusetts, (1897) 167 U. S. 43
KerehaDtr, etc., Bank t7. PeDDIYlvaDia, (1897) 167 U. S. ~61

Tumer t7. New York, (1897) 168 U. S. 90.
Craemer t7. Washington, (1897) 168 U. S. 124
Hodgson t7. Vermont, (1897) 188 U. 8. 282
Nobles t7. Georgia, (1897) 188 U. 8. 398
KcHenry t7. Alford, (1898) 188 U. 8. 651
Bolden t7. Hardy, (1898) 169 U. 8. 366
Smyth t7. Ames, (1898) 169 u. S. 468
Wilson t7. North Carolina, (1898) 189 U. 8. 688
Savings, etc., Soc. t7. Kultnomah County, (1898) 169 u. B. 421
Backus t7. Fort 8t. Union Depot Co., (1898) 189 U. S. 557
Williams fl. Miui88ippi, (1898) 170 U. B. 213
Kagoun t7. Dlinoia Tl'U8t, etc., Bank, (1898) 170 U. B. 283
WillialD8 t7. Eggleston, (1898) 170 U. S. 304
Tinsley t7. Anderson, (1898) 171 U. 8. 101
King t7. Mullins, (1898) 171 U. 8. 404
New York t7. Roberta, (1898) 171 U. B. 658
Keyer t7. Richmond, (1898) 172 U. S. 83
Blake t7. KcC1ung, (1898) 172 U. B. 239
Norwood t7. Baker, (1898) 172 U. B. 269
Orient Inl. Co. t7. Daggs, (1899) 172 U. B. 5&7
Wilson t7. Eureka City, (1899) 173 U. S. 33
Dewey t7. Des Moines, (1899) 173 U. S. 193
St. lAuls, etc., R. Co. t7. Paul~ (1899) 173 U. 8. 404
Lake Shore, etc., R. Co. t7. Smith, (1899) 173 U. 8. 684
Central L. " T. 00. 1'. Campbell Commission Co., (1899) 173

U. 8. 84
Henderson Bridge Co. t7. Henderson, (1899) 173 U. S. 592
Atchison, etc., R. Co• .,. Matthews, (1899) 174 lJ. S. 99
Brown t7. New Jersey, (1899) 175 U. S. 172
Addyston Pipe, etc., Co. 1'. U. B., CJ899) 175 U. B. 211
Tullis t7. lAke Erie, etc., R. Co., (1899) .175 U. S. 348
Cumming f'. Board of Education, (1899) 175 U. S. 528
Bolin 11. Nebraska, (1900) 176 U. S. 83
Clark t7. Kansas City, (1900) 176 U. S. 114
Adirondack R. Co. ". New York, (1900) 176 U. 8. 331
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Roller t7. Holly, (1800) 178 U. 8. 398
Weyerhaueser t1. MiJmeaota, (1900) 178 U. S. 110
:Maxwell t1. Dow, (1900) 176 U. 8. 681
Petit t7. Mimleeota, (1900) 177 U. 8. 1M
QuneUing t1. Chieago, (1900) 177 U. 8. 183
Ohio Oil 00. t1. Indi&Da, (1900) 177 U. 8. 190
lAuisrille, etc., R. Co. t1. Hchmidt, (1800) 177 U. 8. 230
Saranac Laud, etc., Co. f'. Comptroller, (1900) 177 u. S. 118
Carter t1. Teua, (1900) 177 U. B. 442
L'Hote t1. New Orle&D8, (1900) 177 U. 8. 687
Waters-Pierce Oil Co. t1. Teua, (1900) 177 U. S. 28
Bully t7. AmeriCUl Nat. Bank, (1900) 178 U. 8. 289
Wheeler t7. New York, etc., R. Co., (1900) 178 U. 8. 321
Taylor f'. Beckham, (1900) 178 U. S. 648
American Sugar Reftning Co. t1. Louiaiaua, (1900) 179 U. S. 81
Oontzen t1. U. 8., (1900) 178 U. S. 191
New York t1. Barker, (1900) 179 U. 8. 279
William. t7. Fears, (1900 ) 179 U. 8. 270
Wisconsin, etc., R. Co. t7. Jaeob8oD, (1900) 179 U. S. 287
lrIuon t7. :Miuouri, (1900) 179 U. 8.328
CheaapeUe, etc., R. Co. t7. Kentucky, (1900) 179 U. 8. 888
KcDoDald t7. Me'••cbUBetts, (1901) 180 U. 8. 311
W. W. Cargill Co. f'. Minnesota, (1901) 180 U. 8. ~2
RaamU88eD t7. Idaho, (1901) 181 U. S. 198
French t7. Barber Asphalt Paving Co., (1901) 181 U. S. 1M
Wight fJ. DavidsoD, (1901) 181 U. S. 371
Tonawanda t7. LyoD, (1901) 181 U. 8. 389
Webster t1. Fargo, (1901) 181 U. 8. 394.
C.. Farm Co. t7. Detroit, (1901) 181 U. 8. 398
Farrell f'. West Chieaao Park Com'ra, (1901) 181 U. 8.~
Detroit f'. Parker, (1901) 181 U. S. 399
Red Riyer Valley Nat. Bank t1. Craig, (1901) 181 U. 8. M8
:Mallett t7. North Carolina, (1901) 181 U. 8. 689
Simon f'. Craft, (1901) 182 U. 8. ~27

Cotting t'. Kansaa Stock Yards Co., (1901) 183 U. 8. 79
Storti f'. MassacbUBetts, (1901) 183 U. S. 138
Orr t7. Gilman, (1902) 183 U. S.. 278
Florida Qmt., etc., R. Co. f'. Reynolds, (1902) 183 U. 8. ~71
Nutting t7. Massachusetts, (1902) 183 U. S. 663
McChord t7. Louisville, etc., R. Co., (1902) 183 U. 8. as
Clark ". Titusville, (1902) 184 U. B. 329
King t7. Portland, (1902) 184 U. S. 61.
Booth t'. DUnois, (1902) 184 U.. B. 425.
Goodrich t1. Detroit, (1902) 184 U. S. 432
at. Louis Consol. Coal Co. t'.. Illinois, (1902) 181 U. 8. 203
Fidelity Mut. L. .A88oc. t7. Mettler, (1902) 186 U. S. 308
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Travellers' IDL Co. _. ConDectieut, (1102) 181 U. S. a.
Turpin t1. LemoD, (1902) 187 U. S. 61
Reid t1. Colorado, (1902) 187 U. 8. 187
Drqer ". IlliDoia, (1802) 187 U. 8. 71.
Chadwick t1. Kelley, (1903) 187 U. S. NO
Otis t1. Parker, (1903) 187 U. 8. 608
BilllDp t'. IlliDo18, (1903) 188 U. S. 97
Andrews t1. Andrews, (1903) 188 U. 8. 14
BlaebtoDe t7. :Miller, (1903) 188 U. 8. 189
Hooker t1. Loa Angel., (1903) 188 U. S. 311
Louisville, etc., Ferry Co. t1. Kentuckr, (1903) 188 U. 8. 381
WDliams t7. Parker, (1903) 188 U. 8. ~9]

Reetz t1. Michigan, (1903) 188 U. S. 601
Kidd ". Alabama, (1903) 188 U. S. 730.
Tarrance t'. Florida, (1903) 188 U. B. 119
Prout t7. Starr, (1903) 188 U. 8. 637
Glidden t7. Harrington, (1903) 189 U. S. 256
Farmers', etc., Ina. Co. t7. Dohner, (1903) 189 U. B. 301
Brownfteld t7. South CarotiD&, (1903) 189 U. 8. 426
Detroit, etc., B. Co. t1. Olborn, (1903) 189 U. S. 383
on. t1. Barris, (1903) 189 U. B. 488
Boward t7. Fleming, (1903) 191 U. 8. 128
Missouri t1. Dockery, (1903) 191 U. S. 185
Atkin t1. KaD8&8, (1903) 191 U. B. 207
Bibben t7. Smith, (1903) 191 U. B. 310
State Board of Auessors t7. Comptoir Nat. D'E8compte, (1903)

191 U. 8. 388
Arbuckle t1. Blackburn, (1903) 191 U. 8. ~s
Cronin t7. Adams, (1904) 192 U. B. 108.
Stanislaus County t7. San Joaquin, etc.; Canal, ~., Co., (1904)

192 U. S. 201
Rogers t7. .Alabama, (1904) 192 U. S. 226
Buttfteld t7. Stranahan, (1904) 192 U. S. 470
Adame t1. New York, (1904) 192 U. 8. 585.
Minneapolis, etc., R. Co. t1. Minnesota, (1904) 193 U. B. 53
Leigh t1. Green, (1904) 193 U. 8. 79
Great Southern Fire Proof Hotel Co. t'. Jones, (1904) 193

U. S. 532
Newburyport Water Co. t1. Newburyport, (1904) 193 U. S. 561
Cincinnati St. R. Co. t7. Snell, (1904) 193 U. 8. 30
West t'. Louisiana, (1904) 194 U. B. 258
U. 8. t7. Williams, (1904) 194 U. S. 279
Shepard t1. Barron, (1904) 194 U. S. 553
Ohio t7. Dollison, (1904) 194 U. B. 445
Public Clearing HoWle t1. Coyne, (1904) 194 U. 8. 497
Mill8Ouri, etc., R. Co. t1. May, (1904) 194 U. 8. 267
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Field t1. Barber Asphalt Pal'iDg Co., (1904) 194 U. S. 818
:Fieeher •• 8t. Louis, (19M) IN U. 8. 361
Morrie t1. Hitehcock, (1906) IN U. 8. 3M
AikeDI t1. WUeouin, (1904) 196 U. 8. IN
8eaWe •• Kelleher, (18M) 196 U. 8. 361
Bodp t7. KWIC&tme Coun9, (1906) 196 U. 8. 278
Coot t1. Kanhall CouDtJ, (1906) 196 U. 8. 261
CoultAtr t1. Louilville, etc., B. Co., (1906) 196 U. Be 189
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List 01 C8Ie8 decided bJ the United Btates Supreme Court on the
right of the States to regulate procedure, arranged in the order of
their renditioD.

Edwards 17. Elliott, (1874) 21 Wall. (U. B.) 657
Walker f'. Sauvinet, (187fi) 92 U. S. 90
Kennard f'. lAuiaiana, (1875) 92 U. S. 480
PearsoD f'. Yewdall, (1877) 95 U. S. 294
PeDDoy~r f'. Neft, (1877) 95 U. B. 714
Davidson t7. New Orleans, (1877) 96 U. B. 97
Strauder 17. West Virginia, (1879) 100 U. B. 303
Virginia 11. Rives, (1879) 100 U. S. 313
Em p. Virginia, (1879) 100 U. B. 339
Missouri f'. Lewis, (1879) 101 U. S. 22
Neal fJ. Delaware, (1880) 103 U. B. 370
Hurtado ". California, (1884) 110 U. S. fi16
E~ ,. Reggel, (1885) 114 U. B. 642
Campbell t'. Holt, (1885) l1fi U. S. 620
Arrowamith f'. Harmoning, (1886) 118 U. 8. 194
Hayes ". Ki88onri, (1887) 120 U. S. 68
Church 11. Kelsey, (1887) 121 U. B. 282
Spies 17. Illinois, (1887) 123 U. S. 131
Powell fJ. Pennsylvania, (1888) 127 U. B. 685
Mahon fJ. Justice, (1888) 127 U. S. 700
Huling fJ. Kaw Valley R., etc., Co., (1889) 130 U. S. 559
Freeland t'. Williama, (1889) 131 UO' B. 405
Cross fJ. North Carolina, (1889) 132 U. 8. 131
Pennie ". Reis, (1889) 132 U. S. 464
Ellenbecker fJ. District Ct., (1890) 134 U. S. 31
Louisville, etc., R. Co. t'. Woodson, (1890) 134 U. S. 623
1ft ,.6 Kemmler, (1890) 136 U. B. 438
York 11. Texas, (1890) 137 U. S. 15
Wheeler 11. Jackson, (1890) 137 U. B. 246
Holden f'. Minnesota, (1890) 137 U. S. 483
1ft r" Converse, (1891) 137 U. B. 624
Caldwell 11. Texas, (1891) 137 U. B. 69~

Kauftman fJ. Wootten, (1891) 138 U. B. 285
Ueper f'. Texaa, (1891) 139 U. S. 462
1ft f'8 Rahrer, (1891) 1~0 U. 8. 5M
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KcBIY&iae t7. Braah, (1891) 141 U. 8. 111
Schwab t7. BergreD, (1881) 143 U. S. ~
Field. t7. ll1iDoia, (1881) 143 U. S. 461
O'Neil •• VermODt, (IS8I) 144 U. S. 313
BI'OWD t7. Smart, (IS9I) l~ U. 8. 411
KcNult1 t7. Califomia, (1883) 149 U. S. M5
MODtaDa Co. t7. Bt.. Louis KiIl., etc., Co., (18M) 151 U. S. 180
Duncan t7. :Miuouri, (ISN) 1&2 U. S. 377.
Marchant t7. PeDJl87IYU1la B. Co., (18M) 113 U. 8. 180
KcKaDe t7. DuntoD, (18811) 113 U. S. 8M
Scott t7. KcNeal, (1894) 1M U. 8. M
Pearce t7. Teua, (ISN) 1&1 U. 8. 311.
Bergemann t7. Backer, (1896) 167 U. 8. 851
Central Laud Co. t7. Laldlq, (1896) 159 U. 8. 103
lIoore t7. MiMouri, (1895) 159 U. 8. 873
Iowa CeDt. R. Co. t7. Iowa, (1898) 180 U. 8. 189
Gibson t7. Jdiaaiaaippi, (1898) 182 U. S. 68&.
]Awe ". KaDau, (IS98) 183 U. 8. 81••
Allen t7. Georgia, (1897) 188 U. 8. 138
Hodgson t7. VermOllt, (1897) 188 U. B.282
King ". MulliJUl, (1898) 171 U. S. 4CN.
Central L. " T. Co. t7. ee.mpbell Com.mUaioa Co., (1891) 173

U. 8. 84
Brown t7. New Jeney, (1899) 175 U. 8. 172.
Bolin t7. Nebraska, (1900) 176 U. 8. 83
Roller ". Holly, (1900) 176 U. S. 398
Maxwell t7. Dow, (1900) 176 U. 8. 681.
Louiaville, etc., R. Co. t1. Schmidt, (1900) 177 U. 8. 230
Saranac Land, etc., Co. t7. Comptroller, (1900) 177 U. 8. 318
Carter t7. Texas, (1900) 177 U. 8. 442
McDonald t7. M8s8achueetta, (1901) 180 U. 8. 311
Kallett t7. North Caroliua, (1901) 181 U. B. 689
Nutting t7. Ma88&Chuaetta, (1902) 183 U. 8. 663
Turpin t7. Lemon, (1902) 187 U. S. 61
Dreyer t7. Illinois, (1902) 187 U. S. 71
Hooker t7. Loa Angeles, (1903) 188 U. 8. 315
Tarrance t7. Florida, (1903) 188 U. S. 619
Farmers', etc., Ins. Co. ". Dobney, (1903) 189 U. 8. 801
Brown1leld t7. South Carolina, (1903) 189 U. 8. U6
Howard 11. Fleming, (1903) 191 U. 8. 128.
Arbuckle t7. Blackburn, (1903) 191 U. S. 405
Rogen t7. Alabama, (1904) 192 U. S. 226
Adame t7. New York, (1904) 192 U. S. IS8S
Leigh t7. Gr6en, (1904) 193 U. S. 79
Great Southern Fire Proof Hotel Co. t7. JODM, (1104) 198 U. S.
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Newburyport Water Co. f7. Newb11J'1POrt, (1904) 193 U. 8. 181
CineiDDati st. R. Co. f7. Snell, (1904) 193 U. 8. 30
West f7. Louisiana, (1904) 194 U. 8. 268
Ohio f7. DollisoD, (1904) 194 U. S. 446
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LI8t of C!UI8 deelded bJ the United State. Supreme Court OIl

the power of the Btates to control and regulate the blllliDela of cor­
poratioDB, arr~pd in the order of their rendition.

Riebmond, etc., R. Co. f7. Rlehmond, (1877) 98 U. 8. 521
lIisIouri Pac. R. Co. f7. Hum., (1886) 116 U. 8. 613
Railroad Commission Cues, (1886) 118 U. 8. 307
HarrOD f7. Buruaide, (1887) 121 U. S. 188
Pembina CoDSOl. Silver Min., etc., Q». f7. PeDDI1lvania, (1888)

125 U. 8. 181
KinDeapolis, etc., R. Co. f7. Beckwith, (1889) 129 U. 8. 28
:KinDeapolis Eutern R. Co. t7. Minnesota, (1890) 1M U. 8. 487
Home Ins. Q». f7. New York, (1890) 134 U. S. 694
Cherokee Nation f7. Southern Kanau R. Co., (1880) 136 U. S.

841
Charlotte, etc., R. Co. f7. Gibbe8, (1892) 142 U. 8. 888
Budd t7. New York, (1892) 143 U. 8. 617
New York, etc., R. Co. t7. Bristol, (1894) 151 U. S. 668
Montana Co. t7. St. Louis MiD. etc., Co., (1894) 162 U. S. 110
Br&88 f7. North Dakota, (1894) 153 U. 8. 391
Eagle IDS. Co. f7. Ohio, (1894) 153 U. B.448
ReagaD t7. Farmers' L. " T. Co., (1894 ) 1M U. 8. 882
CoriDgton, etc., Turnpike Road Co. f7. Sandford, (1898) 1M

U. B.678
St. Louis, etc., R. Co. t7. Mathews, (1897) 165 U. S. 1
Gulf, etc., R. Co. t7. Ellis, (1897) 186 U. 8. 150
New York, etc., R. Co. f7. New York, (1897) 185 U. 8. 818
Chicago, etc., R. Co. f7. Chicago, (1897) 168 U. S. 228
Glad80D t7. MiDDe80ta, (1897) 166 U. B. 427
Blake t7. McClung, (1898) 172 U. B. 239
OrieDt IDS. Co. f7. Daggs, (1899) 172 U. 8. 657
St. Louis, etc., R. Co. f7. Paul, (1899) 173 U. 8. 4OC:
Lake Shore, etc., R. Co. f7. Smith, (1899) 173 U. 8. 884
Tullis t7. uke Erie, etc., R. Co., (1899) 176 U. 8. M8
Clark f7. KaDBa8 City, (1900) 176 U. S. 114
AdiroDdack R. Co. t'. New York, (1900) 176 U. S. 83&
Waters-Pierce Oil Co. f7. Texas, (1900) 177 U. S. 28
Cotting f7. Kansas City Stock Yards Co., (1901) 183 U•. 8. 78
McChord t7. Louisville, etc., R. Co., (1902) 183 U. 8. 483
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Prout f'. Starr. (1903) 188 U. 8. 637
Detroit. etc." R. Co. f7. 08bom, (1903) 189 U. 8. 388.
8tanislaus Count)' f7. SaD Joaquin, etc., CaDal, etc., Co., (19M)

192 U. 8. 201
KiDDe.polis, etc., R. Co. f'. KiDDeeota, (1906) 193 U. 8. 63
lrIi88ouri, etc., R. Co. f7. Ma)', (1904) 194 U. 8. 287
Field f7. Barber Asphalt Paving Co., (1904) 194 U. 8. 818

~ ,.. ~ ',. -..
" . ,
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APPENDIX D.

LIst of ... decided by the UDited States Supreme Court relative
to the power of the State. to regulate State tautiOD, condemDatiOll,
etc., arrupd ill the order of their readiticm.

MUDD f7. I1liDOi8, (1878) M U. 8. 113
McMillen t7. Anderson, (1877) 95 U. 8. 37
Kirtland t7. Hotehki88, (1879) 100 U. 8. 491
Kelly t7. Pittsburgh, (1881) 104 U. 8. 78
Hagar t7. Reclamation Diat. No. 108, (1884:) III U. 8. 701
Provident Sav. Inst. t7. Jersey City, (1886) 113 U. 8. 606
Kentucky Railroad Tax Cues, (1885) 115 U. S. 321
Santa Clara County f7. Bouthem Pac. R. Co., (1886) 118 U. S.

394 .
Philadelphia F. A8a0c. f7. New York, (1886) 119 U. 8. 110
Bands t7. Manistee River Imp. Co., (1887) 123 U. 8. 288
Redemption Bank f7. Boston, (1888) 125 U. S. 80
Spencer f7. Merchant, (1888) 125 U. S. 345
Dow t7. Beidelman, (1888) 126 U. 8. 880
California t7. Central Pac. R. Co., (1888) 127 U. 8. 40
Nashville, etc., R. Co. f7. Alabama, (1888) 128 U. 8. 98
Palmer f7. :McMahoD, (1890) 133 U. 8. 681
Bell'8 Gap R. Co. f7. PeDDSylvania., (1890) 134 U. 8. 232
Kaukauna Water Power Co. f7. Green Bay, etc., Canal Co., (1891)

142 U. S. 254 .
Pacific Express Co. t7. Seibert, (1892) 142 U. 8. 339
Hom Bilver MiD. Co. f7. New York, (1892) 143 U. 8. 306
Budd f7. New York, (1892) 143 U. B. 517
Columbus Bouthem R. Co. t7. Wright, (1894) 151 U. 8. 470
Pittsburgh, etc., R. Co. f7. Backus, (1894) 1M U. B. 421
Emert f7. Missouri, (1895 ) 156 U. 8. 296
at. Louie, etc., R. Co. f7. Gill, (1895) 158 U. S. 849
Winona, etc., Land Co. f7. Minnesota, (1895) 169 U. 8. 528
Eldridge tJ. Trezevant, (1896) 160 U. B. 452
Western Union Tel. Co. f7. Taggart, (1896) 163 U. S. 1
Fallbrook IrrigatioD Di8t. t7. Bradley, (1896) 164 U. 8. 112
Kiaaouri Pac. R. Co. t7. Nebraska, (1896) 164: U. S. "03
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CoviDgton, etc., TurDplke Road Co. f'. Sandford, (1898) 184
U. 8. 578

Adam. Exprea Co. f7. Ohio 8tate Auditor" (1897) 166 u. S. 194
Western Union Tel. Co. f7. Indiana" (1897) 166 U. B. 304
Sentell f7. New Orleans, etc., R. Co., (1897) 166 U. S. 698
Henderson Bridge Co. f7. Kentucky, (1897) 168 U. 8. 160
Merchants', etc., Bank 11. Pennsylvania, (1897) 167 U. S. 461
McHenry t1. Alford. (1898) 168 U. 8. 651
Wilson f7. North Carolina, (1898) 169 U. B. 688
Savings, etc., 8oc. f7. Multnomah County, (1898) 169 U. S. 421
lrIagoun f7. Dlinois Trust, etc., Bank, (1898) 170 U. 8. 283
Williams f7. Eggleston, (1898) 170 U. 8. 304
New York f7. Roberts, (1898) 171 U. B. 658
Meyer f7. Richmond, (1898) 172 U. B. 83
Blake f7. McCIUDg, (1898) 172 U. 8. 239
Norwood 17. Baker, (1898) 172 U. B. 269
Dewey 11. Dee Moines, (1899) 173 U. B. 193 .
Henderson Bridge Co. 17. Henderson, (1899) 173 U. 8. 692
Weyerhaueeer f7. Minnesota, (1900) 176 U. B. 550
Wheeler f7. New York, etc., R. Co., (1900) 178 U. B. 321
American 8ugar Refining Co. t7. Louisiana, (1900) 179 U. S. 89
Williams t1. Fears, (1900) 179 U. S. 270
New York f7. Barker, (1900) 179 U. B. 279
Wisconsin, etc." R. Co. f7. Jacobson, (1900) 179 U. B. 287
French f7. Barber .Asphalt Paving Co., (1901) 181 U. 8. 324
Wight t1. Davidson, (1901) 181 U. B. 371
Tonawanda t7. Lyon, (1901) 181 U. B. 389
Webster t7. Fargo, (1901) 181 U. B. 394
Ca88 Farm Co. f7. Detroit, (1901) 181 U. B. a96
Farrell t1. West Chicago Park Com're, (1901) 181 U. B. 404
Detroit f7. Parker, (1901) 181 U. S. 399
Red River Valley Nat. Bank f7. Craig, (1901) 181 U. S. 548
Orr f7. Gilman, (1902) 183 U. B. 278
Florida Cent., etc., R. Co. t1. Reynolds, (1902) 183 U. 8. 471
Clark f7. Titusville, (1902) 184 U. B. 329
King 17. Portland, (1902) 184 U. B. 61.
Goodrich t7. Detroit, (1902) 184 U. S. 432
Chadwick 17. Kelley, (1903) 187 U. 8. 640
Blackstone 17. Miller, (1903) 188 U. S. 189
Billings t7. TIlinois, (1903) 188 U. B. 97
Louisville, etc., Ferry Co. t1. Kentucky, (1903) 188 U. 8. 385
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