
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































§ 424.] THE LAW OF DOMICIL. [CRAP. XXIV.

over, it is applicable only to cases of doubt, strictly speaking.
Said Shaw, C. J., in Lyman v. Fiske: "It is often a question

if he has one'· And that question can be purpose formed, or expressed and de­
lSubstantially decided by the question of clued, to change his home is not enough.
theintentionorpu~inotherwol-ds, He must do something which actually
the choice - of the man. Suppose a little works a change of home. The act or
closer case than either of these, which change, and the intention of change,
will come very close to the case at bar j must concur. What particular acta
suppose a man has two houses, one in a would be sufficient to constitute a change
country town, as in Lancaster, and ODe of home, I am not at liberty to state to
in the city, wbich he Occupies, perhaps. you, or to express any opinion about,
about an equal nunlber of months and because I Sllould be eDcroaching upon
weeks during the year. Which of these the duties and rights which the law con­
is his home, and how are you to deter- fers upon you. Generally, where the
DJine that question' As I have saiel, question is whether a man baa changed
he can have but one home. And here, his home, it iA ea&'Y to determine; be­
too, the answer will depend very largely cause, ordinarily, a man haa eitller to
U pOD the houest intention and purpose build or buy or hire a house for himself
of the man. Of course, each case, as and his family in the Dew town to which
it comes before the jury, will have its he intends and proposes to remove j

peculiar circumstances. There will be and that fact would ordinarily be 80 aig­
something of greater or le88 weight to nificant a fact of his intention, and
indicate what is his true and ~.al home, where he moves into the hoU&e, that fact
Bucb as, perhaps, paying taxes, acting would be 80 aignificant of his actual
in municipal offices, voting in the one change of his home, 88 ,,·ould compel
town or the other, and in various ways the mind to the conclusion that he had.
itlentifying himself with the town, and changed his domicil, anel that he in­
recognizing it aa his established, real, tended to do so. The plaintiff wu under
8ubstantial, and permanent home. I no sllch necessity, because be had two
cannot, in any more definite words, de- establishments at the timt, one in
fine ,,·11at is meant by •home.' Yon all Boston and one in Lancaster, both, ac·
understand it. I t is not capable of de- cording to the evidence, complete eatab­
finition, but you all uDd~nltand what is lisbmenta, fit to move into at a moment's
n.eant by a man's home. It is Dot .notice.. But still, before he could effect
txactly equivalent to lesidenCt', but it a It'gal change of his domicil, he must
iR the place where he has established a have done something; and it is for you
hOffifl for himself and his family. Now, to inquire whether he has Rhown to you
you will apply these general principles, that he took 8~I)S the effect of which
which I have endeavored to illustratfl by was, really and in fact, to change his
supposing a variety of cases, to this case; domicil or his home to Lancaster. And,
and you will bear in mind that the 88 I said before, in regard to one of the
question is, whether or not the plaintiff other cases which I supposed, what was
was an inhabitant of Boston on May 1, his honest pUl1lO88 and intention is or
1876. It is admitted here that, prior to very great consequence in paaing upon
1869, the pJaintiff was, and bad been for this qllestion; oocause, if you are _tia­
a number of yt'al'8, an inhabitant of fied that a man has an honest intention
Boston, and, 8S contended by defend- and purpose to ~bange his home from
ant, the burden is upon him to ahow Boston to lAu<'Jl!'ter, under the circum­
tllat he has, either in 1869, or at some stances in which the plaintiff was placed,
time sinee, prior to May 1, 1876, changed that intt'ntion would be very aiRDificant,
his hoole or domicil to Lancaster. It as illuRtrating and ¢ring charaeter to
is very clear that the mere intention or even triJling acta that he might have
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§ 424.] DOUBLE RESIDENCE. [CHAP. XXIV.

of great difficulty, depending upon minute and complicated
circumstances, leaving the question in 80 much doubt that a

done in carrying out that intentioD, ­
triJling acts which he might have done
to remove his domicil in pursuance of
tbat intention. He was not, in this
case, under the neceaaity of establishing
a home there, in the sense of purchasing
or building a house, because he had one;
but has he shown.to you that, after 1869,
and prior to May 1, 1876, he did acta
which fairly amounted to a change of
his borne from Boston to Lan('.aster,
accompanied on his part with an honest
pnrpose and intention to make Lancaster
his home in the future , Now, if he did,
then he established a home in Lancaster,
according to his choice, and he has a
right to maintain it there u 10Dg as he
may see fit. In the first place, in deter­
mining this question, where was the
plaintiff's·residence, or domicil, or home,
on May 1, 1878, the fact of his personal
presence in Boston at that time is not
conclusive. A man may have his home
in one place, and yet may be peJ'lOnally
present in Boston. 80 that the fact that
he was personally present and Iiring in
his honse in Boston, with his family,
would not of itself be cODclnsive that
Boston was at that time his residence.
It is for you to take that fact into con­
sideration, and to say what bearing it
has upon the question whert' W88 his
real, substantial, and rennanent home.

o Whatever bearing you think it bas upon
that, you have a right to give it; but
further than that, the fact is Dot of any
consequence. 80, in regard to the fact
that the plaintiff has, during the last five
or six years, spent a large part oC the
time, with hu. family, in Boston, dUriDg
the winters and springs, that is not con­
clusive that he wu an inhabitant of
Boston; but, like the other fact to which
I have rererred, it is a fact which you
are to consider, and inquire how far it
fairly bears upon the question which you
are to p888 upon. The fact that any
man changes his home or his domicil for
the purpose of a'VoidinR, or escaping, or
leasening his taxes, is of DO coDSequence

whatever. If he does, with an honest
intention and really and actually, change
his home, the motive with which he does
it is of no consequence. How far the
fact in this case, if such a fact be proved
to your satisfaction, that that was the
purpose or motive of the plaintiff in
making this ChaDge, bears upon the ques­
tion whether he did honestly and fairly
make the change, is a matter in I't'.gard
to which I have DO right to say anything.
I t is solely for your consideration. You
are, therefore, to take all the evidence
which bas been put iuto this cue, .••
and give it such weight 88 you think it
ought to have on the issue upon which
you are to pass. You are to take all
the evidence and consider it, and My
whether or not the plaintiff has satisfied
you, that on May 1, 1876, he was not an
inhabitant of BostoD. If he has failed
to samfy you of that fact, then you
should find a verdict for the defendaut.
But if, on the other hand, you are satis­
fied, by a fair preponderance of the evi­
dence, that he was not an inhabitant of
Boston on MIlY 1, 1876, then it follows
that Boston had no right to tax him,
and you should return a verdict in his
favor."

The jury having returned a verdict
for the plaintitf, and the case having
been reported for the determination of
the full court, judgment was entered on
the 'Verdict. Colt, J., delivering the
opinion of the court, .id: "It is
always a questioD of fact where the

. place of a man's domicil is. As to moat
persons it is determined at once by the
decisive facta which show permanent
and unchanging residence in only one
place. As to such persous, the qnes­
tion of domicil- that is, the question
wbere they are to be taxed, or where
thty have a right to vote -presents DO
difficulty. There can be no right of
election to the tax-payer between two
places, when one is already fixed by tbe
actual tacta which go to establish dom­
icil It is only whp.D the facts which
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§ 424.] THE LAW OF DOMICIL. [CHAP. XXIV.

slight circumstance may turn the balance. In such a case
the mere declaration of the party, made in good faith, of
his election to make the one place rather than the other
his home, would be sufficient to turn the scale. But it is a

establish permanent residence and dom- true rule was plainly recognized: in
icil are ambiguous and uncertain, in the Chenery v. Waltham, 8 Cush. 327.
absence of any settled abode, and when The judge was there asked by the plain­
the real intention of the party cannot tiff, who BOught to recover back. tax
be ascert.ained, that the question becomes paid to the defendant, to rule that if
difficult. It may then require an exam- the true dividing lino between two town8
ination into the motives of the maD, passed through an integral portion of
his habits and character, his domestic, the dwelling-house occupied by him
social, political, and business relatioD&, and his family, then he had a right to
for a series of years; and the answer elect in which town he would be as­
will depend in the end upon the weight aessed on his personal property and be­
of evidence in ravor of one of two or come a citizen. This W88 refused, and
more places. It is evident that, with it was ruled that if the house was 80

the increasing number of those who live divided by the line as to leave that por­
each year in different places, the in- tion of it in which the occupant mainly
creased facilities for travel, and the great and substantially performed those acts
temptation to escape tuation by • and otli('.eB which characterized his home
change or domicil. cues of the latter (such 88 sleeping, eating, sitting, aDd
description are becoming more common. receiring visitors), in one town, then
. . • It is evident that the choice of the the occupant would be a citizen of that
tax-payer, as between two places or resi- town, and DO right of election WQuld
dence, is an element to be considered in enst; and that if the house was &0

determining which is the real domicil; divided by the line 88 to render it im­
but a choice in ravor of one place will not possible to determine in which town the
be pennitted to control a preponderance occupant mainly and substantially per­
of evidence in favor of another. The formed the acts and offices before re­
place of domicil, upon which 80 many ferred to, tht'n the occupant would have
important municipal obligations and a right of election, and his election
privileges depend, is not left by the law would be binding on both towns. The
to the choice of the citizen. except only rule thus laid down wu declared by the
88 8uch choice may give character to ex- full court to be auJliciently favorable to
bang relations and accompanying acts the plaintiff, on the question of hiB right
of residence which are not in conflict to elect. In the law of domicil, it ia
with it. As between diJf'ereDt places, settled that a pel'lOn can have bat oue
it may d~pend on a mass of evideDce, domicil at the same time for the same
which will generally include as one of purpose; that domicil, once acquired,
its items the declared intention and remains until a Dew one is acquired;
choice of the party himself. The weight and that i. new one is acquired only
to be given to that intention, however by a clear and honest purpose to chaDge,
honest, will depend largely upon the which is carried into actual execution.
condition or all the evidence. If the ApplyiDg these maxima to the facta, in
evidence be equivocal and uncertain, all disputed cases, it is the duty of
then the choice may be sufficient to the court to submit each case to the
tum the scale; if the weight or it be jury with instructions adapted to ita
one way, then an opposite intention or peculiar aspects." Bee also Weld ••
wish will be of little or no avail. Boston, 126 )lUI. 168, where a simi­
Holmes w. Greene, 7 Gray, 299. The Jar election wu made without avail.
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question of fact for the jury, to be determined from all
tile circumstances of the case. So it was left in the case
of Makepeace fl. Lee, cited by the Chief Justice in 5 Pick.
878. The election of a man to pay taxes in one town rather
than another may be a good motive and a justifiable reaSOll
for changing his habitancy; and if such election is followed
up by corresponding acts, by which he ceases to be an in­
habitant of the one, and becomes an inhabitant of the other,
his object may be legally accomplished. But such an election
to be taxed in one town rather than another is only one cir­
cumstance bearing upon the question of actual habitancy,
and to be taken in connection with the other circumstances,
to determine the principal fact. But the court are of opin­
ion that the effect of the instruction of the court on the
trial of this cause was to withdraw all the evidence from
the consideration of the jury, except the election of the
plaintiff to be taxed in Boston; that this direction was not
correct, and that the question ,vhether the plaintiff was an in­
habitant of Waltham should have been left to the jury, upon
all the facts and circumstances of the c8se."

§ 425. Domion of a Person Wh0ll8 DweWng-houa8 fa on the
Dividing LiDe of two Dlatrlcta.-Another aspect of double resi­
dence presents Borne difficulty, and has been treated very differ­
ently by different jurists; namely, when the dwelling-house of
a person is upon the dividing line of two districts. According
to the French authorities,! the principal entrance determines
the domicil, little importance being attached to the question
in which district the greater part of the house is found. The
Massachusetts cases,s based upon the English cases of settle-

1 D'Argentre, Consnet. Brit. art.
266; Merlin, Repertoire, W7b. Dom.
SIll; Toullier, Droit Civil Franc;ais,
t. 1, no. 78; Demolombe, Cours de Code
Napoleon, t. 1, DO. 846; Duparc-Paul­
lain, Principea de Droit, t. 2, p. 20~.

I AbinRton t'. North Bridgewater,
28 Pick. 170; Chenery 1'. Waltham,
8 Cush. 327; Thayer v. Boston, 124:
Hass. 132. In Abington v. North
Bridgewater, Shaw, C. J., thus re­
marked: "It depends, not UpoD prov-

iDg particnlar facts, but whether all the
facts and circumstances taken together,
tending to .how that a man haa his
home or domicil in one place, over­
1.1ance all the like proofs tending to
establish it in another; such an in­
quiry, the1"8fore, involves a comparison
of proofs, and in making that compari­
son there are some facts, which the law
de~m8 decisive, unless controlled and
counteracted by others still more sbin­
gent. The place of a man's dwelling-
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ment and court leet, hold the person to be domiciled in that
district in which he mainly and substantially performs the

house is first regarded, in ·contradiatinc- difBcu1ty may arise, u before suggested,
tion to any place of business, trade, or which is, that the occupant may not
occupation. If he has more than ODe always, or principally, sleep in one part
dwelling-house, that in which he sleeps of his house; or if he sleeps in ODe

or passes his nights, if it can be dis- room habitually, the dividing line or
tinguished, will govern. And we think the towns may pus through the room
it settled by authority, that if the dwell- or even across his bed. This, howeYer,
iog-house is partly in one place and is a question of fact depending upon
partly in another, the occupant must the proofs. When such a case occurs,
be deemed to dwell in that town in it may be attended by some other cir­
which he habitually sleeps, if it can be cumst&nce, decisive of the question. ] r
ascertained. Lord Coke, in 2 lnst. 120, the two principles stated are well ea­
comments upon the statute of Karl- tablished, and we think they are, they
bridge respecting courts leet, in which· are, in our opinion, sufficient to deter­
it says that notie shall be bound to mine the present cue. It becomes,
appear, Hili in btJliN tthi /ueru,At COJ&- therefore, necessary to Bee what were
tier_nUs; which he translates, • but in the facta of this ease, and the instruc­
the bailiwicks, where they be dwelling.' tiona in point of law upon which it
His lordship's comment is this: 'If a was left to the jury. The plaintiffs
man have a house within two leeta, contended that two monuments pointed
he shall be taken to be conversant out by them were true and genuine
where his bed is, for in that part of monuments of the Colony line, and if
the houae he is most conversant, and so, a Itraight line drawn from one to the
here conversant shall be taken to be other, would leave the houle in NOlth
most conve,.nt: This pasuge, at first Bridgewater; and the jury were in­
blush, might seem to imply that the structed, if they 80 found, to return a
entire house W88 within two leets. But verdict for the plaintiffs. But the jury
no man can be of two leeta. 2 Doug. stated, on their return, that on this
538 ; 2 Hawk. P. C. c. 10, I 12. In- point they did not agree, and therefore
deed, the whole passage, taken to- that part of the instruction may be ron­
gether, obviously means, a house partly aidered as out of the case. It is there­
within one leet and partly within an- fore to be takp.n, that in point of fact
other; otherwise, the bed would be the liDe r&n through the house, leaving
within the two leets, 88 well as the a small part in Randolph and a large
bouse. It is then an authorit)' di- part in North Bridgewater. In reCer­
rectly in point to show that if a man ence to this, the jury were instructed
hu a dwelling-house situated partly that if that line would leave a habit&­
within lne jurisdiction and partly in ble part of the house in Randolph, the
another, to ODe of which the occupant verdict should be Cor the defendants;
owes JJe1'8Onal service as an inhabitant, otherwise, for the plaintiffs. The jury
he shall be deemed an inhabitant within were a110 directed to find, specially,
that jurisdiction within the limits 'of whether the beds of the family in which
which he usually sleeps. The .me they slept, aDd the chimney and fire­
principle seems to have been recognized place, were or WE're not in Nortb Bridge­
in other cases, mostly caae8 of settle- water. The jury found a verdict for
ment depending on domicil. Rex tI. the plaintiffs, which in effect deter­
St. Olaves, 1 8tr. 61; Coleehurch t'. mined, in point of fact, that the line
Radcliffe, 1 8tr. 60; Rex t'. Brighton, did run through the hoU88, leaving a
6 T. R. 188 ; Rex 11. Ringwood, 1 Maule small part in Randolph ; that the beds
" Selw. 381. I am aware that the same and fireplacea of the house weN on the

526



§ 425.] DOUBLE BESIDENCE• [CRAP. XXIV.

.acts and offices wbich characterize his home, 8uch as eating,
sleeping, sitting, and receiving visitors, but, above all, where

North Bridgewater aide of the line, and would acquire DO domicil. But this is
that there was not a habitable part of utterly inconsistent with the principles
the hollS8 in Randolph. What was the of domicil. By leavinR hia domicil in
legal effect or this instnlction to the Abington, and living in the house in
jury' To understand it we must con- question, Hill neee.arily lost his dom­
aidel' what was tbe bane. The burden icil in Abington, and necessarily acquired
or proof was upon the plaintitrllJ to oue by living in that houae; and this
prove that Hill had his settlement in must be in either Bandolph or Bridge­
North Bridgewater. But proving that water, and not in both. It may be im­
he had a dwelling-bonae standing part- poI8ible from lapse of time, and want
ly ill North Bridgewater and putly in of evidence, to prove in which, and
Randolph would leave it wholly doubt- therefore the plaintiffs, whose case de­
ful whether he had his domicil in the penda on proving afBnnatively that it
one or the other, provided that the line was in North Bridgewater, may /"il;
puaed the house in such a direction neverthel.. it is equally true, in itself,
u that either would have been flom- that he did acquire a domicil in one,
cient for the pu1'pOl8 or a habitation; and could not acquire one in both of
because it would sull be doubtful those towns. Suppoee the proof were
wbether he dwelt upon one or the other still more deficient; suppose it were
aide of that line. But if the line ran proved beyond doubt, that Hill lived in
in such a directioD as to leave 80 small a houae, situated on a cleared lot of an
a portion OD one aide, that it could not acre, thro\1Rh wbieh the town line were
constitute a human habitation, then the proved to run, but it were left uneer­
position or the dwelling determined the tain in the proof, OD which part of the
domicil. In aDy other sense, we see lot the bouse W88 situated. It would
not how tbe eorrectness of the inatrue- be true that he lost hie domicil in
tion could be maintained. Ie the term, Abington, and acquired one in Ran­
• habitable put of the hotl88,' was in- dolph or North Bridgewater; but it
tended to mean a portion of the houae being entirely uncertain "hieh, the
capable of being used with the other plaintiff's would fail of proving it in
part, for pnrpo8e8 of habitation, and the North Bridgewater, and therefore could
whole constituting together a place of Dot suwn their actiOD. 80 if the lind
habitation, then every put of the houae ran through a houle in such a manDel'
capable of being uBed, would be a habi- that either aide might atrord a habita­
table part. The instruction was, that tion, then dwelling in that houae would
ir a habitable part was in RaDdolph, the Dot of itlelt prove in which town he
occupant did Dot acquire a domicil in acquired his domicil, though he mURt
North Bridgewater; it would be equally have acquired it in one or the other. In
true in law, that if a habitable part was thia sense we underatand the instruction
in North Bridgewater, he did not ac- to the jury, and in this sense we think
quire a domicil in Randolph. If the it was sbietly correct. If they should
term ' habitable,• then, were 118ed in find that the line 10 I'8Jl through the
the restricted sense, capable of beiDg houle as to leave a part capable, of it­
UMd 88 a part, and not as the whole of self, of constitutiDg a habitation in
a human habitation, the instruction Randolpb, then dwelling in that honse,
would amount to this. that living ten though I'artly in North Bridgewater,
yean in a dwellinR-house divided by an did not necessarily prove a domicil in
imaginary line into parte, both of which North Bridgewater. Under this in­
are useful aDd capable of being used 88 struetion the jury found a verdict for
partl of a dwelling-house, the occupant the plaintiffs, and we think it is e,-i-
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be habitually sleeps, if that can be ascertained. A similar
,"iew has been taken in Maine.8

The Supreme Court of Penn8ylvania,~ in a recent case,

dent from this verdict that they un­
derstood the instruction 88 we under­
stand it. The jury find that one comer
of the bouse, to the extent of two feet
and oneiuch, was in Randolph, but that
no habitable part of the honse was in
Randolph; not, 88 we think, DO part
capable of being used with the rest of
the bouse, for the purpose of habita­
tioD, but no part capable, of itself, of
constituting a habitation; from which
they dmw the proper inference that
the habitation and domicil, and conse­
quently the settlement, was in North
Bridgewater. And it we look at the
fact, specially found by the jury, we
are satisfied that they draw the right
conclusion, and could come to no otber.
If the liDe had divided the house more
equall)p, \ve think, on the authorities,
that if it could be ascertained where the
occupant habitually slept, this would be
a preponderating circumstanre, and, in
the absence of other proof, decisive.
Here it is found that all the beds, the
chimney, and fireplace were within the
North Bridgewater aide of the line, and
tha t only a small portion of tho house,
and that not a side but a comer, was
within the Randolph side, and that 80

small 88 to be obviously incapable of
constituting a habitation by itself. We
think, therefore, that the instruction
was right, and the verdict conformable
to the evidence."

In Chenery tI. Waltham, the plain­
tiff requested the trial judge to instruct
the jury U that if the true dividing line
between the two towns passed throogh
an integral portion of the dwelling­
house occupied by Phelps and his fam­
ily, then he had a riRht to elect in
which town he would be L,-aessed on
his personal property and 'beconle a
citizen." This he refused to do.· but
did instmct them c, that if the house
was so divided by the line as to leave
that portion of it in whieb the oceu-
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pant mainly and substantially perfonned
those acts and offices which character­
ized hia home (such as sleeping, eating,
sitting, and receiving visitors), in one
town, then that tbe occupant would be
a citizen of that town, and that no
right of election would exist; and that
if the house was 80 divided by the line
as to render it impossible to determine
in which town the occupant maiJlly
and substantially performed the acta
and omcea before referred to, then the
occupant would have a right of election
in which town he would be a citizen;
that his election would be binding on
both towns; and that the jury, in pass­
ing on the question of fact, must take
into r.oD8ideratioD the uses of the differ­
ent rooms in the house, aDd of the dif­
ferent parts of the several rooms." Upon
verdict for the defendant the Supreme
Court ol'erruled the exception of the
plaintiffs, _ying: "The otber ruling
of the court was surt'ly sufficiently
favorable to the plaintiJr. It might,
perhaps, be difficult to maintain the
entire accuracy or the ruliDg in regard
to the right of a party to elect wbere
he would be assessed, in the general
and unqualified. tenns in which it is
stated ; but if there be any error it is in
favor of the plaintiffs, and is one to
which they cannot except.n

I JudkiDs ". Beed, ~ :Me. 888, - •
tax cue in which it was decided that,
when the dividing line oC two districts
passes through the dwelling-house of a
pe1'9On, his residence will be held to be
in that town in which the most neee&­
Bary and indispensable part of his houae
is situated, especially if the outbuild­
ings and other conveniences are in that
town.

• FoUweiler ". Lutz, 11i PL 8t.
107. This cue was peculiar. The
bouse, which was used as a tavern, lay
upon the line of S. and L. counties;
according to the testimony most Cavor-
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adopted a rule apparently different from either of the fore­
going; namely, that the domicil is in such a case to be de­
termined by "the acts, declarations, and intentions" of the
person, showing in which district he elects to fix and maintain
his residence.

able to the defendants, only an incon- given to establish it was sufIlcient to
siderable strip (about five feet out of 8ubmit to the jury, and it was 80 done
fifty-six) lying in the former. Other- in a correct charge." Whatever may
wise the evidence did not show in which be said of the actual result reached in
county the person whose domicil was in the cue upon the meagre facts in evi­
question, and his family, ate, slept, etc. dence, it is safe to assume that it was
It appeared, however, that he had 01>- 80 reached only because of the abaencfl
tained his tavern license from the court of criteria such as those mentioned
of S. County, and had repeatedly voted in the Massachusetts cases. It woultl
in said county. Upon these meagre certainly be unsafe and unsound to al­
facts the jury found in favor of resi- Iowa person, in opposition to the facts
dence in 8. County; and the Supreme of his daily and domestic life, to select
Court, in affirming the judgment of the for himself a domicil in a collDty in
court below, said: "The evidence shOWI which an inconsiderable and uniD­
that the line of separation between the habitable portion of his dwelling-house
t,,"O counties passes through the house happened to lie. Compare this case
occupied by the pelIOn who made the with Ellaworth t1. Gouldsboro, 65 )[e.
voluntary usignment. This fact cre- 94, where it was held that a person
ated doubt u to the county in which does not acquire a settlement in a town
he. actually resided. Evidence W88 by votmg and paying taxes there under
therefore admissible to show by his an erroneous belief that his dwelliDg­
acts. declarations, and intentions, in house is within the limite oC that
which county he elected to fix and to,,·n.
maintain his residence. The evidence

34 629

.aI



§ 426.] THE LAW OF DOJOCIL.

CHAPTER XXV.

[CHAP. XXV.

CRITERIA OF DOMICIL (cOfttintUd),-PLACE OF DEATH AND BURIAL.

§ 426. Place of Death. - The place of a mall's death is of
little, if any, practical importance in determining bis domici1.1

It certainly has no significance whatever in case any of the
prominent facts of his life are known. Theoretically, no doubt,
if nothing were known about him except the fact that he died
in a particular place, he would be assumed to have been dom­
iciled there, upon the principle that the place where a person
is found is 1)ril1la facie his domicil; 2 but it is scarcely p08si­
ble to conceive of a judicial inquiry concerning domicil ill

which no other fact than the place of death is brought for­
ward. The result of every such inquiry must almost necessa­
1-ily be eitber entire failure to fix the domicil of the deceased,
or the fixing of it by some of the facts of his life or of the
lives of bis parents.

It has indeed been said that the· place of death is prima
facie the domicil,8 and the language of President Rush 4 has
sometimes been quoted upon this subject. He said: "A man
i, prima facie domiciled at the place where he i, resident at
the time of hiB death; and it is incumbent on those who deny
it, to repel this presumption of law, which may be done hl
several ways. It may be ShOWIl that the intestate was there
as a traveller, or on some particular business, or on a visit,
or for the sake of health; any of whicb circumstances will
remove the presumption that he was domiciled at the place of
his death." The learned judge might, however, have gone a
step farther, and have said that Buch presumption would be

1 Ommanney t1. Bingham, Robertson,
PerR. Sue. Appendix, p. 168; JohnCJtone
v. Beattie, 10 Cl&Fin. 12, 139, per Lord
Campbell; Somerville t1. Somerville, 5
Vea. Jr 750; Craigie 11. Lewin,3 Curteis,
435; DonaldsoD tI. McClure, 20 D. (8c.
Sell. Cas. 2d ser. 1857) 307, 316, per
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MeNell, Lord Pres_; Harvard College
tI. Gore, 5 Pick. 870.

I See ,upm, I 875.
• Guier tI. O'Daniel, 8 BinD. 149,

note; Kellal" tI" Baird, 5 Heisk. 39;
Lanenville t1. Anderson, 2 Spinks, 41.

• Guier 11. O'Daniel, .upm.
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removed by merely showing a domicil formerly existing some­
where else; the presumption of continuance applying and
shifting the burden of proof upon those who allege a change.'

In Somerville 11. Somert'ille,6 Lord Alvanier, speaking par­
ticularly with reference to the ascertainment of domicil for
purposes of succession in cases where the person has had two
residences, observed: "There is not a single dictum from
which it can be supposed that the place of the death, ill such
a case as that, shall make any difference. Many cases are

I See _pra, .f 115, 151. It may be ate return was iDdilpensably requbiite ;
added that the use by the learned judge and, lastly, the ohject he had in view,
of the phrase, II where he is reRident," in this jonrney to Scotland, was d~fin­

seems to indicate that he had ill his able, and i8 defined. He wal there,
mind the case in which something DlO1'8 therefore, without idea or intention to
is known or the deceased perioD than remaip j and, coDsequently, his last
the mtre fact of his death in a particu- visit to Scotland, and unexpected death,
lar place. . eRD have no iuftuenee on the point of

• Supra. In Ommanney 17. Bing- his domicil." In Donaldson 11. lie­
bam, _pm, Lord Loughborough, in Clure, Lord Pl'8Iident McNeil re·
pronouncing judgment. said: U The marked: Actual residence at a place
first circumstance is, that M diM '" at the time of death "is a fact to be
Scotland, toMr, 10m, 01 ku cAildrett, taken into consideration in such cases,
1Der~ boardtd. This, however, of some but is not of itself a very strong fact.
of the children being boarded in Scot- It depends for its strength upon the
land, is Dot mennoned 88 the ratio de- circllmataDces that surround it. It
cide7&di, but is thrown in aloDg with may derive strength frotD the circum­
the drcumstance of his death. On that stances that surround it; but that is a
circumstance, however, no stress can be strength which belongs to the circum­
laid, for nothing is more clear than that atance more than to the mere fact that
residence, pnrely temporar)·, haa no Laurel Mount was the place where she
eft'ect whatever in the ereation of a happened to die. In every cue or
domiciL Precisely of this kind was double r~4lidenct, wbtn the party resides
the residence of Sir Charles Douglas, one period of the year at ODe place,
in Scotland, at the period of his death. aud another period of the year at an­
He had been appointed to the command other plACe, the mere fact of dying at
on a foreign station, and went down one of the places will not fix tho domi­
to Scotland to take leave of such of his cil of the party to be there." In Lanen­
cbildren 8S happened to be there, with ville D. Ande1'8On, 2 Spinks, 4:1, Sir John
all the hurry which was the nece88ary DodaoD .id: U The place of death, it
consequence of a speedy and immediate was said, is to be considered as decisive,
return. When he set out for Scotland, or nearly dtci8ive, on the point; but
he Will actually appointed. He had, that, I think, has been ruled quite
therefore, 80 very short a time to con- otherwise. Prima facie it cortainly is ;
tinue. that it is inlpol8ible to eay or but it may be reJlf'lled, like any other
imagine that hehad the I'flmotest thought circumstances. The presumption aria­
nf settling or remaining in Scotland at iDR from the place or death is not very
th~ time when, unfortunately, his life 8tro01t of itself. It is only in a cue or
was closed. The time he had to spend doubtful domicil that that would have
in Scotland, at that period, wu limited; effect.It
hU stay was circulDICribed j aD immedi.
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cited in Denizart 7 to show that the death can have no effect;
and not one that that circumstance decides between two dom­
icils.8 The question in those cases was, which of the two
domicils was to regulate the succession; and without allY
regard to the place where he died."

The writer may add, that 80 far as he is aware the place of
death has been relied upon in DO British or American case as
ill any degree contributing to determine the domicil.e

§ 427. Place of Burial - The place of burial of a person is
of no consequence in the ascertainment of his domicil,l unless
it has been selected by himself; and then its value depends
nluch upon circumstances. The mere desire or direction to be
buried in a particular place has not been given much weight in
cases in which the question has arisen.' Said Lewis, J., in a
Pennsylvania case: 8 "His desire to be buried in his nati\-e

T V61·6. Dom. nos. 16 aDd 17, and
pam,n..

• Here atling U domicil" really in
the sense of U residence." See RprtJ,

'94.
t Cocbin, in the case of the Marquis

lIe Saint-Pater, laid some stress upon
thfl fact of the deceased perlOn dying
at the place of bis oriRin, as evidence
that his original domicil had neTer been
chanfred, but only in connection with
the fact that he had passed the last
days of his life there (he bad resided
in Maine daring the entire eigbteen
1l10nths preceding his death). He said:
u 8eoondement, Ie Marquis de Saint­
11ater eat mort dans cette mArne pro­
Tinee du Maine, apres y avoir puse.!es
demiers terns de _ vie. Si, dans rin-
tervalle, i1 y avoit des preovea d'un
domicile fixe aParis, 1a circonstance de
l'babitation daDS lea demiel'8 tems, et
de la mOlt dans Ie domicile d'origiDe,
811ftlroit pour prouver un esprit de re­
tour a ce domicile, et pour effacer lee
preuves eontl'8.ire.. qui s'eU~vel'Oient dans
If'S tems intermediareR. La nature
eclateroit dans ses demieres demarches ;
et 8e8 operations sont Ii lives que la loi
ne balanceroit pas un moment aen re­
connoitre tonte I'autorite."

1 The Dutch jurist DeWitt, however,

532

held, in Vall Leeuwen's cue (Hoi.
landsche Consultatien, vol. v. p. 309;
Henry, For. lAw, p. 200 et aeq.). that
the Lurial8t Utrecht or one "'hose dom­
icil of origin was there, bot who bad
resided ten yean at Amsterdam for the
purpose of trade, was evidence that he
had retained his domicil of origin at
the time of hi.. death. Henry, in a
note, remarks that the burial at Utrecht
W88 "most probably by hi. direction.
but this does not appear in the caae."

I Platt w. Attorney-General, L. R.
8 App. Cu. 336; Attomey-General 9.

De Wahlstatt, a Hurl. &. Colt. Si';
Hood's Estate, 21 Pa. St. 106; and see
i'Afra, Hodgson D. De Beaucbesne, 12
){oore P. c. C. 285, and l.ord C.mpe
bell, in Johllatolle v. Beattie, 10 Cl...
FiD. 42, 189.

a Hood's Estate, '"pm. Lord Camp­
bell, in Johnstone w. Beattie <_pnz),
eaid: U If, instead of remaining in Al­
bion Street, Hyde Pllrk, she bad gone
for her health to the island of Madeira,
where her husband died, and had writ­
ten lettel'8 stating that ahe should die
there, and had given directions that she
should be buried there, although she
had died and been buried there, un­
questionably ber Scotch domicil Dever
would haTe been superseded."
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country, and the execution of that wish by his executor after
bis death in France, whither he had gone for medical aid,
cannot change the state of the case 88 it actually existed in
bis lifetime. A residence is established by acts and inten­
tions while the body and soul are united. When they are
separated, the question of domicil is at ~n end. No disposi­
tion of the inanimate corpse can affect it. Graves and sepul­
chres are resting-places for the dead, not dwelling-houses for
the living."

In Bremer tI. Freeman,· the Privy Council considered the
declarations of an English woman who had resided fifteen
years in France, that "she would never return to England,
and that she wished to be buried near her sister in the Ceme­
tery P~re 1& Chaise," as, among others, strong circumstances
to show her acquisition of a French domicil. But what
weigbt would have been given to her desire to be buried in
France if it had not been coupled with the declaration of her
intention never to return to England, or with the other cir­
cumstances relied upon as strong in the case, does not appear.
In the very similar case of Attorney-General t1. De Wahlstatt,l
a contrary view was taken by the Court of Exchequer.

§ 428. Puroh... of Burlal-plaoe. Baldau. v. Bokford. -The
purchase by a person of a burial-place for himself and family
bas, under some circumstances, been considered strong evi­
dence of domicil.1 In Haldane v. Eckford,2 a Scotchman
who had spent thirty-three years in India in the Company's
service, subsequently, after a brief residence in France, set­
tled with his family in the island of Jersey, where he re-
'sided for twenty-five years. He purchased ground and built
a vault in a burial-ground in Jersey, and removed to it
the bodies of two of his children who had been buried in

• 10 Moore P. c. C. 806. For the
facts of this ease, see mpm, II 861,
898.

I Supra,. It is proper, however, to
say that this cue wu decided under
the influence of the extreme expressioDs
88 to change of domicil used in Whicker
1'. Hume, and Moorhouse 'l'. Lord. See
.pra, II 1.5, 148.

1 Haldane w. Eckford, L. R. 8 Eq.
Cas. 631; Succession of Franklin, 7
La. An. 895. See Heath ". Sampson,1. Beav••41; and BruneI t1. BroDel,
L. R. 12 Eq. Cu. 298. In the latter
two cases this ract is not mentioned by
the court u influencing the decision,
but it doubtless bad ita weight.

s Supra,.
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France during his residence there. Upon this last circum­
stance James, V. C., dwelt strongly in pronouncing judg­
ment in favor of domicil in Jersey. He said: "Add to
that the very important fact of his bringing the remains of
his children from a cemetery in France to be buried in Jer­
sey. I think that is by no means the immaterial fact as it
was pressed upon me t.hat it was by counsel for the respon­
dents. I can conceive nothing which indicates so completely
an intention to make a permanent residence as the selection
of a burial-place for his children, to whom he was attached,
and who were actually already buried elsewhere. I do not
think that the force of that fact, and the inference I should
draw from it of his intention to make that his permanent
residence, is in any way diminished by the consideration that
the immediate cause of the removal was his fear that the
remains, or the burial-place in France, where they were
placed, might be desecrated. He would not have removed
them to JerseYt unless he were satisfied as to Jersey being
their permanent resting-place, and the place in which he him­
self expressed his wish to be buried."

§ 429. 14. 8uCO••tOD of l'rankUD. - In a Louisiana case,l
one whose domicil of origin was in that State, and where he
acquired immense estates, engaged in busineu in Tennessee,
purchased land there and erected upon it a costly house,

1 Succession or FraDldin, 7 1& AD. was a beautiflll sopet'ltition, and ,yen
395. Boat, J., upon this point, add: Christiana may ho~, without aiD, that
" In that will he also ordered his execu- tht'y will be permitted in another lite to
tors to consecmte at least one acre of watch over and protect their offspring.
ltl'OuDd on the Fairview Estate to the The reuon of the civil law, which made
erection or an expensive family yault, the preeeDce of the la,. indicative or
in which his remains, those of his wife th~ place of domicil, has 8Urrived the
and children, and or luch other IDem- superstition that gave it birth. The
'ix'1'8 of his family &8 might choot1e to be plar.e seleet&d by the testator, in this
entombed there might be deposited, and case, for the final resting-place of him­
~qu88tt'd them, if he should die at any self and his family was, I cannot doubt,
other plaee, to have his remains removed the home of his choice ; the place where
there without unneceuary delay. I his ..pirit dwelt during lire, and whence,
take this dillpoeition to be strong evi· in the language of the Roman Code, he
dence AJrainst Mrs. Acklen. The belief had no desire to depart, unlese com­
of the Romans that the BOuls of the de- pelled by business, and wu a wanderer
pattM ftbidftd neartheir Nrthly remain", when he left it, bnt ~eased to be 10

. and under thf. name of lara were the when he returned to it."
guardian spirits of tht'ir descendants,
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which was shown to be the finest country residence in that
State. He furnished it sumptuously, and: adorned the grounds
surrounding it at great expense. He thenceforth resided there
about five months in the year. Upon his Louisiana estate he
resided but little, the house which he occupied when there
being old and out of repair. The balance of the year he
spent in New Orleans, mostly in a rented house. His decla­
rations were conflicting, and his veracity doubtful. He made
the judicial declaration of domicil in Louisiana provided for
by the Code of that State, but on the other band brought
suits in the Federal courts as a citizen of TenneslM!e. He
voted in both States. In his will he directed his executors to
provide a burial-place in Tennessee for himself and family.
And upon this last circumstance, in the great conflict of evi­
dence, the court relied greatly in holding his domicil to be in
Tennessee.

§ 430. Id. BOc1pOD v. »e Be.ache.ne. - Upon the other
hand, we have the ease of Hodgson tI. De Beauchesne,! where
the testator, whose domicil of origin was English, and who was
an officer in the East India Company's service and a general
in that of her Majesty, after a service of thirty years in India
went to France and there resided with his family for twenty­
three years, - until his death. Upon the death of his wife
he purchased a burial-place there, and had inscribed upon it
" Famille Hodgson." He never obtained authorization to be­
come domiciled in France; and without stating them in detail,
it may be said that the circumstances tending to show an
English domicil were indeed strong. The Privy Council so
held, and in discussing the effect of the purchase of the b:urial­
place, Dr. Lushington, in delivering the opinion, said: "It is
expedient to examine into the circumstances attendant on the
purchase of this burial-ground with some particularity. First,
as to the time of the purchase. Tbis is not immaterial. Gen­
eral Hodgson did not, as many persons do, prepare a burial-

1 12 Moore P. C. C. 285. In Cap- erected upon it a costly house, the
devielle 1'. Capdevielle, 21 L. T. (N. 8.) bltrialof his wife there WIUI given little
660, the ease of a Frenchman who re- weight, his French domicil of origin
aided twenty yean in business in Eng- heiDg held to continue.
land, purchased real estate there and
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place for himself in anticipation of his own decease, and of
his death in the vicinity of that spot; be bought that burial­
ground in consequence of the exigency of the moment, upon
the death of his first wife, and not before, and when it became
imperatively necessary that he should prepare a proper place
for her interment. In order to attain that end, and to pre­
vent the operation of the French law,-that fresh interments
might take place after five years on ground not purchased,­
he was compelled to make a purchase of a certain extent of
burial-ground. 1.llis he did; but he limited his purchase to
two metres, the smallest extent allowed by law to be bought
for the purpose sought to be attained. Looking at the cir­
cunistances under which the ground was purchased, and to
the necessity of the purchase for the decent interment of his
wife, we cannot consider this fact, standing alone, &8 any
cogent evidence of an intention to acquire a French domicil
by showing a determination to live and die in France. In­
deed, the extent of the ground bougbt, and that it would be
capacious enough to hold other bodies, is no proof of an inten­
tion to be buried there himself. It was a necessary effect of
any purchase at all; a consequence necessarily flowing from
the attainment of the object, the acquisition of a fit place for
the interment of his wife; and the obtaining this extra room
was compulsory, not voluntary, on the part of the testator.
It is true that the General caused or permitted an inscription
to be placed on the ground.. That inscription was 'Famille
Hodgson.' This it appears from the evidence was a mere
Dlatter of form, usually incidental to all such purchases."

§ 431. 8ale of Barlal-place. - The sale of a burial-place at
the place of one's domicil of origin, acompanied by removal
elsewhere, is a fact of some importance showing animtU ftOtI

refJerte",di.1

1 8teveJl8(\n w. Muaoo, L. &17 Eq. Cu. 78.
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CHAPTER XXVI.

CRITERIA. OF "DO)(JCIL (continued), - PUBLIC A.CTS: NATURALIZA.­

TlON, VOTING~ PAYMENT OF TAXES, HOLDING OFFICB, ETC.

§ 482. B.turallsatiOD. - We have already seen that a change
of nationality is not necessary for the accomplishment of a
change of national domicil,l but, on the contrary, in modern
law a change of domicil is generally a condition precedent to
a change of national citizenship. For usually sovereign States
will not admit to citizenship aliens who are not permanently
established, that is to say, domiciled, within their territories.
Thus, under the Act of Congress of 14th April, 1802, it is pro­
vided t that " The court admitting such alien shall be satisfied
that he has resided within the United States five years at
least, and within the State or Territory where such court is
at the time held one year at least;" and residence bere is con­
strued to mean domici1.8 So in France. by the law of 29th
June,1867, "The foreigner wbo, after having arrived at the
age of twenty-one years, has obtained authorization to estab­
lish his domicil in France and has there resided three years,
may be admitted to enjoy all the rights of a French citizen."

Moreover, in the ordinary caSe, what stronger evidence can
we have of the intention of a perSOll permanently to reside in
a country than tbe fact that he has sought for and obtained
an act of the government of that country conferring upon
him the rights and subjecting him to the duties of a native,
and therefore incorporating him into the body of its citizens?

§ 488. 14. CODtlDeDtal .TulBbI. - For these reasons natural­
ization when accompanied by actual residence has long been
cODsidered as evidence of domicil. Mascardu8 1 lays it down:
"Praeterea mutare, et constituere domicilium, in ea urbe is

1 Sup,., 11'4 et MAJ. • Matter of Beott, 1 Daly, 584 ; Mat·
I • 1, vol. ii. p. 158 j Bev. Stat&. ter of Bye, 2 ide 625. See "'pra, I 27.

12165. 1 De Probate CODe}. 585, no. ,.
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proosumitur, qui privilegium impetravit, quo jus civitatis pete­
bat;" and Corvinus, in an opinion cited by Henry from the
Hollandsche Consultatien, mentions as one of various modes
of proving a change of domicil, "Si privilegium impetravit,
quo jus civitatis petebat." 2 Other Civilians insist strongly
upon proof of actual residence, in addition to the acquisition
of citizenship, inasmnch as formerly citizenship was frequently
conferred upon DQn-residents. Zangerus 8 says: " Quinta con­
jectura contracti domicilii ducitur ex eo, quod quis .in aliqua
civitate jus civitatis, quod nos vulgo vooamus da, BUrgerrtcAt
impetrarit et ibidem habitaverit. Sola enim ilIa impetratio
juris civitatis, domicilium ibidem contractum esse non arguit,
cum etiam ci'~is sine domicilio esse possit." And Lauter­
bach,' in his work on Domicil, says: " Dictm expresslB declara­
tioni domicilii constituendi equipollet ilIa, si quis in civitate
aliquft. jus civitatis, da, Burgerrecht, impetraTerit et ibi habi­
taverit, vulgo da eifl,er tJerburgerte oder Erb,cA'Uldifl1lftg gelei.tet
Aa'U,licA und '6e,tii",dig ge,e"en i,t. Requiritur autem copu­
lativ~, ut quis ibidem, non solum jus illud impetraverit, sed
etiam actualiter habitet."

§ 484. 14. Brltlah and Amerioan AuthorlU•• - In Stanley
v. Bernes,l the testator, an Irishman by birth, had become a
naturalized subject of Portugal, and there resided for many
years; and in the opinion of Westlake, naturalization was
probably the circumstance which chiefly outweighed the evi­
dence of an intention to return to his native country. In
Hood's E8tate,i the testa.tor, whose domicil of origin was in
Pennsylvania, went to Cuba, and there-resided for many years,
purchasing and cultivating land, embracing the Catholic re­
ligion, and taking out letters of naturalization; the latter facts
were strongly relied upon for holding him to be domiciled in
Cuba. Lewis, J., who delivered the opinion of the Supreme
Court of Pennsylvania, remarking: "The will contains a par­
ticnlar and carefully worded recital of his profession of the
faith so indispensable to the security of his rights, and is
equally particular in declaring that be is 'aut.horized to dis-

I Henry, For. Law, p. 192_
I De Except. pt. I, c. 1, no. 6'.
• De Domicilio, no. so.
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pose freely of his property, by virtue of tAe letter, of ftatural­
izatiO'll, whicA Ae haa obtained from tAe Government.' These
solemn professions of his religious faith and of his political
allegiance are acts of a character too decisive to be repelled
hy slight evidence. There is nothing whatever to justify the
belief that theae professions were falsehoods, designed only
to defraud the Spanish Government, and to evade its laws.
But if this were the case, it would be contrary to that elevated
rule of ~orality which regulates the conduct of civilized na­
tions, for a State to claim the advantages of a fraud perpetrated
hy one of her own citizens upon a friendly nation. The tes­
tator derived great advantages from his domicil in Cuba and
the profession of his allegiance to Spain. By means of that
profession he had the opportunity· of amassing his fortune,
and the privilege of disposing of it by will. All who claim
benefits derived from his acquisitions in Cuba are bound to
treat his professions as true. The validity of the will, and
the rights of the legatees under it, depend upon the existence
of bis domicil in Cuba. We have no doubt of its existence
there in good faith."

In Drevon 11. Drevon,8 the case of a Frenchman resident in

a 8. L. J. Ch. 129, 136. The Vice- ease in which that rjrcum.41tanee occurred.
Chancellor said: U Now we come to a He did not obtain letters of naturaliza·
circumstance ••• which, I muat say, ap- tion, - he never becan)e naturalized;
pear.to me to be entitled to great weight but the question which I have to deter­
in the consideration of the question. It mine is, What was bis design and inten­
is this: in )lay, 18.8, the testator con- tion' What was his view' Did he
sulted his solicitor, Mr. Walters, who desire to abullion France, Rnd cease to
depoeea to all tbat pused on that occa- be a Frenr.bman and become an English­
sian, AS to his obtaining letters of natu- man , Now, that circumstance appears
ralization, or whatever would constitute to me to be a circumstance of very great
the naturalization or a foreigner or alien. weight indeed as indicating intention.
Now, a Frenchman eoming to this COUD- Not only did he on that occasion, in
try, and residing here for a great number May, 1848, consult Mr. Walters upon tbe
of years, carrying on business here ex- 8ubject, but he spoke to Mr. FyDn, his
elusively, and having no hotne in France hrothe1"-in-Iaw, about it. ?tlr. Fynn
at all or in any other part of the world, states:' He repeatedly expressed to me
and actually entertaining the idea and his intention to make England his ~r­

intention 80 strongly as to become a roanent abode, and he never expressed
naturalized Englishman, - it appears to to me, or in my hearing or to my knowl­
me to be a circnmstance of great weight, edge, any desire or intention to retUnl
and is indicative of as stronl( an inten- to and remain in France j but, on the
tion aD the 8ubject as yoo could well contrary, I say that he on several occa·
have in any case. I have Dot found any siODa during the latter part of hia life
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England, Kindersley, V. C., relied, for holding his domicil to
be English, upon the fact that he bad consulted bis 8olicitor
with reference to obtaining letters of naturalization, and had
stated to otbers his desire and intention to become naturalized,
as particularly important, although he net'er obtained such
letters. The Vice-Chancellor said: "That intention and de­
sire on the part of the testator to acquire naturalization in this
country • • . is a fact of the greatest possible importance in
coming to a conclusion upon the question; and it is a fact
which would require very strong evidence of acts on the other
side to outweigh it."

In Ennis v. Smith,· the Supreme Court of the United States,
in determining the domicil of Kosciusko to be French, relied,
inter alia, upon t.he fact that he had been made a French citi­
zen by a decree of the National Assembly.

§ 485. Vot1ns. - We have seen that in the United States
the right of suffrage depends upon residence, and that, as used

spoke to me upon his desire and inten­
tion to obtain letters of naturalization
in this country, of the mode of obtain­
ing which be was ignorant j and he
several times told me he sbould go and
see about it, but postponed 80 doing on
aCCollnt of his engagenlents in his busi­
ness, in which, u is usual with silk-dyers,
he himself actively assisted; and I verily
believe he was only prevented applying
for sllch letters or natnralization by the
8udden illness which tenninated in his
death. ' Furthermore, he Rpoke to
Cayzer in such a mannor as to lead
Cayzer to suppose that he had actually
obtained letters of naturalization, and
had become naturalized; and he also
told Flint that he considered he was a
naturaliztad Englishman; that be had
settled and intended to reulain in tbis
country, and bad married an EnglLClh
woman, and he fully considered himself
to have heen and becomenaturaliztd here.
I refer to those, because, although there
is evidence of conversations and expres­
aions and declarations, they are some­
thing more than the mere vague general
declarations of an intention to retnain
here or to go back. Taking the eTidence
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of Xr. Walters, Mr. Fynn, )lr. Cayzer,
anel Mr. Flint, it is evident to my mind
that although the testator, partly becauae
he W88 80 much occupied that he could
not give his attention 8ufficiently to the
matter, and, probably, partly with refer­
ence to the question of expense, - for,
I believe, there is some considerable fX­

pense attending naturalization, - never
did become naturali7.ed; yet the testator
had it clearly in his nlintl to do the act
which would constitute bim an English­
man, althongh he never did it ; and the
que-mon, of eoUJ'l8, is, What was bia
intention in residing here, and carrying
on bis business here , Was it his inten­
tion to become an Englishman and reaae
to be a Frenchman' Now, that inten­
tion and desire of the testator to acqnire
naturalization in this country does, 1
confeSA, appear to me, not only to be
clearly proved by Mr."~alters'8 evidence,
which, of course, is beyond all question.
but it is a fact of the greatest possible
importance in coming to a conclusion
u~n~e~Mtioo;ednisa~dwM~

would ~uire very strong evidence of
acts on the other side to outweigh.",1. How. 400.
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in this connection, the term "residence" is generally construed
to mean domicil.! The act of voting at a place has, therefore,
usually and properly been received as important evidence of
domicil.2 It is at least evidence that the person exercising
such act considers himself to be there resident and domi­
ciled.' To assume the contrary would be to assume that he
has been guilty of a deliberate fraud upon the public and
a crime. Bis act may therefore be usually looked upon as a
deliberate declaration that he is domiciled at the place where
be casts his vote,' and has .in some cases been considered
conclusive on the subject.' But not always; for while the

1 Supra, 153 j and io addition to
casea there cited, State w. Aldrich, l'
R. I. 171, and State w. GrUrey, 6 Neb.
ItS1.

I Shelton w. Tiffin, 6 How. 163;
Mitchell t1. United States, 21 Wall. 860;
Blair t1. Western Female Seminary, 1
Bond, 578 ; United States t1. Thorpe, 2
ide 340; Woodworth w. St. Paul, &c. Rr.
Co., 18 Fed. R. 282; East Livemlore v.
Farmington, 7. Me. 15'; Hnlett fl.

Hulett, 37 Vt. 581; Harvard College t1.

Gore, 5 })ick. 370 ; Cabot v. Boston, 12
Cush. 62; Weld v. Boston, 126 Mass.
166; Easterly v. Goodwin, 35 Co~n.

279 ; Fiske 1'. Chicago, etc. R. R. Co.,
63 Barb.•72; State 11. Boss, 8 Zab. 517 j

Guier w. O'Daniel, 1 BinD. 849, note;
Carey's Appeal, 76 Pa. St. 101 ; Foll­
weiler 11. Lutz, 112 ide 107; Dauphin
County w. Banks, 1 Pears. .0; Com­
monwealth w. Emerson, ide 204 ; Smith
t', Croom, 7 rIa.. 81 j Yonkey t1. State,
27 Iod. 236 j Kellogg w. Oshkosh, 1.
Wis. 623; State t1. Groome, 10 Iowa
808 ; Venable I. Paulding, 19 Minn.
488; Hairston w. Hainton, 17 Miss.
704; Hill v. Spangenburg, , La. An.
658; McKowen ". McGuire, 15 ide 637;
Sanderson D. Ralatoo, 20 ide 312; State
1'. Steele, 33 ide 910.

• Guier 11. 0'Daniel, "FG; Bill w.
8pangenburg, npra.

4 In Hill w. Spangenburg, _pra., it
is .id: Ie Voting in the parish of Jeffer­
son was his own deliberate act, clearly
implying a declaration that he reaidea

in that pariah, and involving a fraud
upon the public if that declaration wu
untrue."

I Kellogg t1. Oshkosh, -JWG, and see
Shelton w. TiJlin. In the last-named
case it was said by McLe8n, J., in de­
livering the opinion of the court: U On
a change of domicil flOOl one State to
another, citizenship may depend upon
the intention of the individual. But
~hia intention may be shown more satis­
factorily by acta than declal'ationa. An
exercise of the right of suffrage is con­
clusive on the subject; but acquirinf( a
right of suffrage, accompanied by acts
which show a permane11t location, UIl­

explained may be 8ufficient." This
language is somewhat obscure, and it is
difficult to determine exactly what the
learned judge meant by it. I t has ~n
unde1'8tood by some 88 maintaining that
the exercise of the right of 8nfl'ra~ is
conr.lusive 88 to domicil. Such, however,
does notapPMr to have been his thought,
but rather that, assuming a change of
domicil from one State to another to
have taken place, something further is
De<'.e888.ry for a change of citizenship;
to wit, intention to become a citizen of
the latter State. It may be objected
tha~ this conatruction would bring the
view of Jodge McLean. into conflict with
the received doctrine as to what con­
stittltes judicial citizenship (see tnJ,1"4,

I .8 ; and besides the cases there cited,
see Cllicago " N. W. Ry. Co.•• ObJe,
117 U. S. 128); but. on the otber hand,
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presumption is undoubtedly in favor of the innocence and
knowledge of tbe voter, his ballot may have been cast fraud..
ulently or through mistake of his legal rights j in either of
which events bis act of voting could not be accepted as de­
terminative of bis domici1.6

to assume that he meant to ., that
voting is, either always or Il8 a general
rule, oonelU8ive as to domicil, is to bring
him into conflict with a number of ad­
judged cases (~ following note), as well
as to make him hold a doctrine which
is Dot tenable on rational grounds. It
may be added, however, that the lan­
guage of Judge McLean is wholly obikr,
inasmuch as he himself says in the same
opinion: U There is no prooC that he
[the appellant, whose citizenship was in
question] has voted at any elp.ction in
Louisiana" (where he was held to have
acquired citizenship). The act of voting
may well be held in many cases conclu­
sive evidence against the voter, that his
domicil is ·at the place where be exercises
the rigbt of sufl'..a~e, but the writer be­
lieves it has never been 80 held in his
favor or, when standing by itself, against
,the righta of a third person. In Kellogg
11. Oshkosh, Dixon, C. J. t said: "He
says he came to 02lhkosh in the spring
of 1855, and remained until Decem­
ber, 1856. He voted there in the fan of
1856, and a large share of his time has
since been spent there, the winter season
being pRssed at different places abroad on
accouut of his health; Blost of his prop­
erty has been there and in that vicinit)",
and that has been his principal, if not
hiB only, place of business, and he has
never removed or gone elsewhere with
the intention of remaining or exercising
the rights or privileges of a citizen in any
other place. This clearly made hitn a
resident of Oslikosh. The act of voting
was the highest evidence that he had
chanRed his domicil and mAde Oshkosh
his home in intent as well 88 in fact.
In sonle C8868 it is regarded u conclu­
sive on the subject." But here the evi­
,Itance was ueed against the 'Voter. In
]l"uphin County '1'. Banks, '''1"4 (a tftx
ease), Pearson, J., who, although he.t
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in a coun of inferior jurisdictioD, won,
by a long and honorable Hervice, a dis­
tinguished reputation &8 a learned and
accurate judge, .id: U Had Hr. Banks
exercised the right of aufrrage here, it
would have been a strong circumstance
to show that this 981 his place of resi­
dence; in fact, he would probably have
been estolJI~ from denying it, as the
Constitution requires a residtance of ten
days in the district immediately }lending
the election at which he ofl"el'8 to YOU-,
and a person baa DO right, under ~ny cir­
cumstance, to vote in any dLttnct except
where he is resident at the time, and
has resided for ten days next preceding.II
U Residence It was in this cue uaed in
the sense of domicil In Common"ttaalth
11. Emenson, where the defendant in •
writ de iMbriato i"fuirendo raised the
question of the jurisdiction of the
County C-ourt upon the ground of Don­
residence, the same learned judge (after
stating the facts) said: ., This state­
ment of facts we consider shows de­
cidedly that his residencewas in Dauphill
County when the petition was pre­
sented. Voting at the election in Oeto­
ber unequivocally ahOW8 Jais own opinion
and intention, u he could not lawfully
vote at any other place than where he
resided. We have no right to presume
that he committed a fraud, and he is
estopl~ froJll averring it. Had the
proceeding been commenced in Perry
County, this same evidence (although
Ie88 conclusive for than against the
party) would haye caued the ·proceed­
ings to be set uide."

• Ellsworth 1'. Gouldsboro, &5 Me.
94 j Eut Livermore w. Farmington, 74
ide 154 ; Lincoln w. Hapgood, 11 M...
350; Easterly 11. Goodwin, 35 Conn.
279 ; Hayes 1'. Hayes, 7. Ill. 812;
Mandeville v. Hnstollt 16 La. An. 281 ;
Folger ". Slaughter, 19 ide 823; Villere
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It having been the practice ill many towns in Massachusetts
to allow any citizen of the State, otherwise qualified, to vote
in the election of governor, although not an inhabitant of the
town where he offer8 to vote, upon the theory that as that
officer presides over the whole State, every citizen ought to be
permitted to vote for him, although notoriously being in the
town without any intention of remaining there; it was beld,7
in the case of one who was born and always had resided in
the town of P., but who voted at a gubernatorial election in the
town of B., where he was temporarily employed at work for a
period of ten weeks, that such voting did not operate to change
his legal residence so as to deprive him of the right of voting
in the town of P. for representatives in the legislature.

Similar was the case of Clarke v. The Territory,8 in which the
facts were that H., a citizen of Washington Territory, on the
breaking out of the Indian war, went to California, and there re­
mained for two years, always intending to return. He voted in
California for President of the United States, and the- court
held, the question being as to his eligibility to serve on a jury in
Washington Territory, that little weightwo,s to be given to
these circumstances; Fitzhugh, J., remarking: "The circum­
stance which is cla.imed to have established his residence in
California is bia voting there for President of the United States.
Had he voted for State officers, it would have had more weight;
but voting for President only, it cannot be considered 8S estab­
lishing a residence in California, contrary to his oatb that it
was his fixed intention to return, and that he considered his
bome here in the Territory." But inasmuch as the appoint­
ment of presidential electors belongs as much to the soveral
States of tbe Union as the selection of their own governors

w. Butman, 23 ide 515; Clarke t1. Ter- or the mistake may be that of the vott'r,
ritory, 1 Wash. Ter. 68. In East Liv- or of theoflicers of the town, or of hoth.
ermo1'8. t1. Farmington (a settlement It is obviou8 that the fact of voting ill
cue), Appleton, C. J., used language the place is not, and cannot be, conclu­
which is applicable to all cues of clom- 8ive of the fact of residence. It is Dot
icil. He laid: ,. The fact of voting in binding on the town coutesting his set­
a town, while of importance 88 ~ring tlement. It is simply a fact, with the
OD the question of settlement, is by no other facta in the case to be weighed by
mean8 conclusive. The vote may be the jury:'
without right and fmudulE-nt. It may' 1 Lincolp t1. Hapgood, 1UprtJ.

be through mistake on the part or the 8 Supra.
Yoter .. to his legal rights. The fraud
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or other State officers, the only ground upon which the above
language seems tenable is, that by resson of the national char­
acter of the presidential office, the citizen is more likely to be
mistaken as to his right of suffrage than in the case of elections
for State or local officers.

Another example of mistake is furnished in Ellsworth tI.

Gouldsboro,' where it was held that a person does not acquire
a settlement in a town by voting and paying taxes there under
the erroneous belief that his dwelling-house is within the
limits of that town.

However, even though the fact of voting remained unex­
plained satisfactorily, it is but a circumstance which although
strong is usu~lly liable to be overcome by other circumstances
which tend to contradict the inference apparently to be drawn
from it.10

§ 436. OfferlDs to Vote. - Offering to vote at a place, al­
though the ballot be rejected by the election officers, is also
evidence of domicil there. This point was early held in the
case of Guier tI. O'Daniel,l in which Rush, President, said:
"It appears Guier was present at one election, and offered bis
ticket, which, though not received, is a striking fact to show
he considered himself in the light of a citizen. The ticket
llot being received does not alter the nature of the transaction
on the part of Guier; the evidence resulting from it, of inten­
tion to settle and reside, is the same as if it had been actually
recei\"ed."

§ 437. Ref118IDs to Vote. - Refusal to vote at a place on the
ground that the person is not domiciled there is doubtless
important evidence of such fact.1 It certainly strongly re­
inforces a declaration of that fact, but it is not conclusive; I

and, moreover, such refusal is of no consequence, if made after
the bringing of a suit in which the questioll of domicil is
raised.8 So also refusal to be registered as a voter is not
conclusive.'

• supra,. I Heirs of Holliman 1'. Peebles, "'-
10 See cases cited in Dote 6, IUprG. pm.
1 1 Binn. 349, note. I Shelton v. Tiffin. 6 How. 163.
1 Hei1'8ofHolliman w. Peebles, 1Tex. 'Hindman"s Appeal, 85 Pa. St.

6i3 ; New Orleans v. Shepherd, 10 La. 466,
An. 268.
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§ 488. Failure to Vote. - The mere omission to vote is ad­
missible as cumulative evidence,] but its valu~ must be appre­
ciated according to circumstances. Thus, in the case of a
seafaring maD, the omission to vote at the place where other
circumstances tend to show him domiciled, is of little weigh~

particularly when taken in connection with the fact that he
never voted elsewhere.2

§ 489. .A.b.enoe of the RiPt to Vote. - The absence of tbe
right to vote does not necessarily indicate absence of domicil.!
Under the American system, which requires residence for a
specified lengtb of time 8S .a condition precedent to the right
of suffrage, it is necessary that domicil 8hould precede the
right to Yote. Moreover, the right of suffrage depends upon
age, and generally upon citizenship and sex, and may also
depend upon property or other qualifioations, apart from or
in addition to domicil.

§ 440. Vott.nl. eto. JIDIUab0-. -·The subject has been con­
sidered in England also. In De Bonneval v. De Bonneval,l it
appeared, on the one hand, that the testator, who was French
by origin, had" exercised his political rights as a French 8ub­
ject," and, on the other, that during his residence in England
his name was included in the list of persons entitled to vote
at the election of members of parliament in the borough in
which he resided. Upon these facts, Sir Herbert Jenner re­
marked: "I am inclined to pay very little attention to the
8tatements as to his exercise of political rights in France, or
to his being registered as a voter here; being a housekeeper, he
was registered bere a8 a matter of course." It does not, how­
ever, appear what political rights he exercised in France. Dre­
von t1. Drevon I was a case of an unnaturalized Frenchman,
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ease is probebly authority for nothing
more upon this point than that the
mere registration of a person as a voter
by the public officers is of little or no
weight indefining his domicil, it not ap­
pearing that the registration W88 made
at his request, or that he availed himself
of the privilege of suffrage thus ac·
corded him.

I S' L. J. Ch. 129.

1 }looar v. Barny, 128 }lasa. 219;
Danphin County v. Banks, 1 Pears. jO.
In Mooar v. Harvey, it was relied upon
.. a significant fact pointiDg to a chaD~
of domicil.

I Hallet t1. Ballett, 100 MUI. 167;
Guier t'. O'Daniel, 1 BinD. 8j9, note.

1 See Guier '1'. O'Daniel, -pm. 1438,
and infra, § '.f3, note 1.

t 1 Curteis, 856. For the other facta
of tbiJ case, see ,upra, I 281. The

85
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long resident in England, who there voted for members of par­
liament. He ~pears to have voted but once. In holding his
domicil to be English, Kindersley, V. C., strongly relied upon
this fact, remarking: "It is true, in some of the cases it
is said that voting is not considered a matter of very great
weight - he may have voted; he was rated, and he voted
according to his rating. But we have the testator here exer­
cising the functions belonging to a citizen of England and
not belonging to an alien. I think' that is a very important
fact."

§ 441. 14 I'rsnoh Authorltlu. - In France, also, voting is
looked upon as evidence of domicil, although it has not 8S

much weight as with us; inasmuch as a Frenchman may
transfer his "domicile politique"· (which is at best but a fig­
urative expression) to a place different from that in which he
has his "domicile reel." The exercise of political rights at
a place is, however, considered a8 at least prima fads evidence
that the person is domiciled there.! It has been decided that
inscription upon the electoral list does not of itself change the
domicil of a Frenchman.'

§ 442. Payment of Personal Taze•• - As personal taxes are
uBually payable at the place of domicil, the payment of Bnch
tax without resistance or protest is evidence of domicil.1 But
it is otherwise if the payment be made under protest,S or
under a misapprebension as to residence,3 or if payment of
tax at a particular place be by law made to depend upon resi­
dence which is short of domicil.4 So, too, if it appear that a

1 Demolombe, Conrs de Code Napo­
l~n, t. 1. no. 845; Ancelle, Dom. pp.
98, 201 et 1efJ.; Channel, Dom. pp. 118,
.208 et 1efJ.; and see authorities cited by
Sireyet Gilbert, Code Civil Annote, art.
102, note 4, and art. 108, note 19.

I Sirey et Gilbe~ art. 108, note 12.
1 Kitchell tI. United States, 21 Wall

350; Hulett w. Hulett, 87 Vt. 581;
Cambridge w. Charlestown, 18 llass.
501 ; Harvard College t1. Gore, 6 Pick.
370; Weld tI. Boston, 126 Mass. 166;
Carey'8 Appeal, 75 Pa. St. 201 ; Yon­
key tI. State, 27 Ind. 236; State w.
Rteele, 33 La. An. 910; Wharton,
ConfL of L. I 65; Pothier. Intr. au
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Cout. d'Orleans, no. 20; Denizart, wrb.
Dom. no. 17 ; Kerlin, Repertoire, tH:rb.
Dom. I 1; Demolombe, Coun de Code
Napoleon, t. 1, no. 845; Sirey et Gil­
bert, Code Civil ABnote, art. 102, Dote
4-6, and art. lOS, notes 17, 19, and au­
thorities cited.

I lebam t1. Gibbons, 1 Bradf. 69.
• Ellsworth w. Gouldsboro, 55 Me.

94. In this case a penoD paid taxes in
a town nnder the erroneou8 belief ·that
his dwelling-holLqe was located within
ita limits. See also 1rlcKowen v. Mc­
Guire, 15 JA. An. 637.

• Dale w. Irwin. 78 Ill. 160.
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person elects to be taxed in one place rather than another for
the purpose of escaping a heavier burden, or for similar reasons,
such payment would not only not be conclusive upon the ques­
tion of domicil, but might be held to have little or no effect.6

Said Shaw, Chief Justice, in Lyman 11. Fiske: "The election
of a man to pay taxeA in one town rather than another may
be a good motive and a justifiable reason for changing his
habitancy; and if Buch election is followed up by correspond­
ing acts, by which he ceases to be an inhabitant of the one
and becomes an inhabitant of the other, his object may be
legally accomplished. But such an election to be taxed in
one town rather than another is only one circumstance bearing
upon the question of actual habitancy, and to be taken in con­
nection with the other circumstances, to determine the prin­
cipal fact." A tax-list bearing the name of a person, with a
memorandum of " paid" against it, is not evidence of domicil.e

§ 448. OmluioD or Refuaal to pay Taze•• - On the other
hand, the mere non-payment of taxes at the place of alleged
domicil is usually of little weight against it,l particularly if it

I Lyman •. Fiske, 17 Pick. 231.
• Sewall w. Sewall, 12S M... 156.
1 De Bonneval tI. De Bonneval, 1

Curteis, 856; Hallet ". Bassett, 100
M&8L 167 ; Guier w. O'Daniel, 1 Binn.
349, note. In De Bonnevall'. De Bon­
neva}, Sir Herbert ,Tenner .id: .. It is
ltated that he resisted with SUCCeal the
contribution to lOme or the French
rates, which a penon resident in France
was liable to; but the grounda are not
stated, and it is too loose a reasoning
that because all French subjects are lia­
ble to such rates, and he successfully
resisted. them, thererore he W88 not dom­
iciled in France. It must be shown that
the question came regularly before the
French tribunals, and he W88 held to be
Dot a domiciled subject of France. '. In
the cue or the Marquis of Saint·Pater
it was argued that the imposition uf
personal tax at Paris W88 evidence that
he was there domiciled; but Cochin
«Eunes, t. 6, p. 266 et 1tI/.) toms this
point the other way by showing that he
never paid it, The petition, however,

of the Marquis to the King for relief
from payment W88 buecl upon the ract
that he was not domiciled at Paris.
This circumstance, therefore, met the
objection made by Sir Herbert Jenner.
In Guier v. O'Daniel, Rush, President,
remarked: II It is, I think, extremely
doubtful whether voting and paying
taxes are in any case necessary to con­
stitute a domicil, which, being a ques­
tion of general law, cannot depend on
the mUDicipal ft'g1l1ations of any State
or nation. Voting is confined to a few
countries, and taxes may not always be
demanded. Guier W88 aseafaring maD,
and one of the witnesses says that be­
tween the 14th Jannary, 1800, and the
15th October, 1801, he sailed six or
seven times.. Is it any wonder a lingle
man thus eng&Re{l in trade should escape
taxation' It frequently happens that
young men who never go abroad are
not discoT'ered to be objects or taxation
till they have reached the age or five or
six and twenty. Ir Guier escaped tax­
ation through the neglect of the om-
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appear that they were not paid else~here. The failure may
be through lack of vigilance on the part of the pu'blic officers
or (for example, in the case of a mariner) by reason of the
frequent and prolonged absence of the person whose domicil
is in dispute. But in Mooar 11. Harvey;~ the case of a Massa­
chusetts man who resided in Washington for fifteen years in
government employ, the Supreme Court of Massachusetts held
his failure to vote or pay taxes at the place of his former
domicil in that State a siKllificant fact pointing to a change
of domicil.

In Hindman's Appeal,8 the decedent's domicil of origin was
in West Virginia, whence he removed to Pennsylvania. After
coming in~ the latter State he refused to be either assessed
or registered, and declared his intention of neTer paying any tax
there. But this was held to be of no importance, inasmuch 88

after his removal he was not assessed and paid no tax in West
Virginia, and moreover declared his intention never to do so.

§ 444. Bol4iDS OfIIce aD Important Criterion, but Dot Con­

c1UB1ve. - The- holding of a local office is also an important
criterion) In Drevon 11. Drevon, Kindersley, V. C., held that
the fact that a Frenchman served in the office of head-borough
in an English borough was an important fact tending to show
his domicil in England, although not 80 important 8S voting.
In Maxwell tI. McClure, the fact that a· Scotchman who was
long resident and engaged in business in England, and who
subsequently returned to Scotland, had become a town coun­
cillor and magistrate of an English borough, and after his
return still retained those offices, was relied upon in the House
of Lords as a circumstance to negati\'"e reverter.

But the holding of a local office is by no means conclusive.
"Thus it was held, in Butler tI. Hopper,2 that election to the
legislature of a State does not fix domicil there in the face
of clearly contradicting proof of animua manendi elsewhere.
Still less does mere candidacy for such office.8

cera of govemment, it is impossible to 401; Drevon tI. DrevoD, 84 L. J. Cb.
conceive how their neglect can have auy 129; Harvard College v. Gore, Ii Pick.
effect on the question of domicil" 870; Cole t1. Cheshire, 1 Gray, 441.

I 128 M88I. 219. S 1 Wuh. C. Ct. 499.
I 85 Pa. St. 468. I Mandelille •• Huston, 15 La. AD.
I Kuwell v. KcClnre, 6 Jur. (If.") 181.

M8
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Moreo~er, absence of a right to hold office does not neces­
sarily indicate absence of domicil,~ for substantially the same .
reasons as those given above with respect to absence of the
right to vote.

§ 445. Treatment by PubUo OfIIcen. - The treatment of a

person by public officers, for example, the assessment of taxes
against him, placing his name on the voting-list or neglect
or refusal to do either of these acts, etc., h~s no bearing
upon the question of his domicil, unless it be shown that the
act was done or omission made at his request or by his
consent.!

§ 446. Jury Service. - Service upon juries 'was relied upon
in a Louisiana case 1 as, strong evidence of domicil, the court
remarking that it was an "important public and notorious
act of citizeuship, implying a residence" where it was per­
formed. Its value, however, may be greatly diminished by
circumstances; as, for instance, where one travels back and
forth between a new place of abode and his former place of
abode, service on a jury at the latter place does not necessarily
imply a retention of his former domiciI.1

§ 447. IIWtia Service. - We have Reen that service in the
army or navy of a sovereign State is evidence of national
domicil, although how far it is to be considered conclusive is
not settled.! Probably service in the local militia, at least
where liability to such service depends upon domicil, would
be evidence of quasi-national or municipal domicil. It is 80

held in France.2

, Burnham v. Rangeley, 1 Woodb. &
lI.7.

I Mead v. Boxborough, 11 Cush.
862; Fisk t1. Chester, 8 Gray, 506;
Sewall t1. Sewall, 122 Mass. 156. But
see West Boylston 17. Sterling, 17 Pick.
126, where written notices to the person
whose domicil was in question to attend
school-district meetings in a town where
he was alleged to have been dQmiciled
were beld to be competent evidence, it
haring been proved that the notices
were delivered to him. Possibly the

raet of eerrice of the notices may dis­
tinguish this case from the later Massa­
chusetts cases j if not, it is overruled
by them.

J Sanderson ". Ralston, 20 La. An.
811. But it is nut conclusive. Villere
t1. Butman, 23 id. 515.

I State _. Groome, 10 Iowa, 808.
I Supra, I§ 299, 300.
S Demolombe, Conn de Code Napo­

leon, t. I, no. 345 j 8irey et Gilbert,
Code Civil Annote, art. 102, note 4, and
authorities cited.
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§ 448. TaJdDs Part in Town lIeetlDp. - Attending town
meetings and taking part in the discussions there, is compe­
tent evidence of domicil,l but not 80 the discussion in a private
conversation of the affairs of a town by a person who has one
of his several residences there, particularly if offered in his
own favor.s

1 Weld w. BostoD, 126 Mass. 166. lId.
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CHAPTER ~XVII.

CRITERIA OF DOMICIL (continued), - DECLARATIONS, ORAL A.ND

WRITTEN; TESTIMONY OF PERSON WHOSE DOMICIL IS IN QUES­

TION AS TO HIS INTENTION.

§ 449. General Remarb. - The declarations, both oral and
written, of the person whose domicil is in question are fre­
quently resorted to for the purpose of discovering his inten­
tion. When he is himself a party to the controversy, it is
scarcely necessary to observe, his declarations, when volun­
tarily made, are always admissible in evidence against him.l

How far they are admissible in his favor or in controversies
between strangers needs to be stated somewhat at large.

§ 450. Formal Dec1aratiolUl of DomiciL - The French Code
Civil,l and otbers 2 modelled after it, provide for the proof of
intention to change domicil by express and formal declara­
tions made at the place from which and the place to whicll
the change is to be made. But while such declarations, when
made, are entitled to '·ery great weight in determining the
intention, on the ·one hand, they are not conclusive,8 nor, on
the other, are they absolutely necessary for a change, it being
expressly provided that in default of 8uch formal declarations
proof of intention shall depend upon other circumstances.t

§ 451. Deolaration. accompanylns and ezplanatory of Actli

admi8sible .. a Part of the Res GaUB. - As a general rule it

I Especially if other persona have
been misled by them. Commercial Bank
1'. King, 3 Rob. (La.) 243.

1 Art. 104. U La preuve de l'inten·
tion resulterad'une declaration expresse,
fait tant iL la monicipali~du lieu qu'on
quittera, qu'iL celIe du lieu on aura
transfere SOD don)icile."

I B. g., Sardinian Code (Codice Ci­
vile), t. 3, art. 88; Louisiana Civil Code,
t. 2, art. '4 (Rev. Civil Code, art.
4').

I 'ValIer 11. Lea, 8 La. Be 218 ; Nel­
son ". Botts, 16 ide 596 j Judson 11.

Lathrop, 1 La. An. 78; Succession of
Franklin, 7 ide 895; Yerkes 11. Brown,
10 ide 94 j Sil*ey et Gilbert, Code Civil
Annote, art. 103-105, notes 8-8, and
authorities cited.

, French Code Civil, art. 105; Sar­
dinian Codice Civile, art. 69; Louisi·
ana Civil Code, art. 42 (Rev. Civil
Code, art. 44) ; Evans v. Payne, 80 Le.
An. 498.

551
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may be laid down that declarations accompanying and giving
character to any act are admissible in eyidence whenever the
act itself is admissible, upon the principle that they constitute'
a part of the reB gesta.l Declarations accompanying and ex­
plaining any act tending to throw light upon the intention of
the person whose domicil is in question may therefore be given
in evidence; 2 and inasmuch as hardly any act of a man's life,
as we have already seen, is too trivial to be of some account in
determining the question of his domicil, perhaps even greater
latitude in the admission of declarations is allowed in cases of
domicil than in other cases.s

1 Bateman w. Bailey, 5 T. R. 512 j

Rawson rJ. Haigh, 2 Bing. 99 j Stans­
bU1"y 17. Arkwrigbi, 5 C. &., P. 5i2;
Haynes 17. Rutter, 24 Pick. 242; Salem
ft. Lyon, 13 Met. 644; Lund v. Tyngs.
borough, 9 Cosh. 86 j Cole t1. Cheshire,
1 Gmy, 4~1 j MODson 17. Palmer, 8 Al­
len, 651 ; Wright t1. Boston, 126 Mass.
161 j Brookfield 17. WaITen, ide 287 ;
Cherry v. Slade, 2 Hawks. 400; Grif­
tin 11. Wall, 32 Ala. 149; 1 Greenl. Ev.
1108; 1 Starkie Ev. § 18 j 1 Whart.
Ev. I 258 6t 8SfJ., and authorities cited.
See also the cases cited in next note,
and see particularly the discussion of
the subject of declarations as part of
the res gutte, by Fletcher, J., in Lund
v. Tyngsboroogh, BUpm.

I Moorhouse v. LoIU, 10 H. L. Cas.
272; Bell 1'. Kennedy, L. R. 1 Sch. App.

· 307; Udny 11. Udny, ide 4~1 ; Bremer
11. Fftleman, 10 Moore P. C. C. 306;
Hodgson t'. De Beauchesne, 12 ide 285 ;
Attomey.General 17. De Volahlstatt, 3
Hurl. at Colt. 874; Drevon v. Drevon,
8~ L. J. Ch. 129; Hamilton v. Dallas,
L. R. 1 Ch. D. 267; Doucet tJ. Geoghe­
gan, L. II 9 Ch. D. 441 ; Crookellden
11. Fuller, 1 Swab. "Tr. "1 ; Lowndes
11. Douglas, 2~ D. (Se. 8e88. Cas. 2d
sef. 1862), 1891; The Venns, 8 Cran<·h,
253; Ennis t1. Smith, 1~ How. 400;
Pennsylvania 17. Ravenel, 21 ide 108;
Mitcbell.. United States, 21 Wall. 350 j

Burnham 17. RaI1~eley, 1 Woodb. " M.
7 ; Castor 17. Mitchell, , Wash. C. Ct.
191 ; Prenti. tI. Barton, 1 Brock. 889·;
Johnson 1'. T,,·enty-one Bales, 2 Paine,
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601; a. c. Van Ness, 5; Doyle v. Clark,
1 Flip. 536 j Tobin 1:. Walkenshaw.
McAll. 186; Woodworth II. St. Paul,
&.c. Ry. Co., 18 Fed. R. 282; Gorham
17. Canton, 5 GreenL 266; Thomaston
v. St. George, Ii Shep. (17 Me.) 117;
Wayne w. Greene. 21 lie. 857 ; Leach
11. Pillsbury, 15 N. H. 137; Derby 11.

Salem, 80 Vt. 722; Hulett 11. Hulett,
87 ide 581; Thomdike v. Boston, 1
Met. 242 j Kilburn ". Bennett, 3 ide
199; Salem tI. Lynn, 13 id. 5'4 j Cole
?,t. Cheshire, 1 Gray, 441 ; MODson t'.

Palmer, 8 Allen, 551 ; 'Vil80n tJ. Terry,
9 ide 214:; 11 ide 206; Reeder v. Hol­
comb, 105 K&88. 98; Wright v. Roston.
126 id. 161; Brookfield t'. WarreD, ide
287 ; Dupuy v. Wortz, 53 N. Y. 556 ;
1& Oath. Roberts' Will. 8 Paige Ch.
519; Hegeman v. Fox, 81 Barb. 'i5; Lia­
CODlb v. N. J. R. R. &Trans. Co. 6 Lans.
75; Brundred •• Del Royo, Spencer.
828; Clark and llitchener 11. Liken&, 2
Dutch. 207 ; Guier &t. O'Daniel,.1 Binn.
849. note; Cherry •• Slade, 2 Ha,,·ks.
'00; Fleming w. Straley, 1 Ired. 305;
Griffin •• Wall, SS Ala. 149; Burgess
w. Clark, 3 Ind. 250; Hainton ". Hail'B­
ton, 27 Miss. 70~ j Beason ". State, 3'
ide 602 ; Cole II. Lucas, i La. An. 946 ;
Gardner •• O'Connel, 6 ide 853 ; Verret
". Bonvillain, 83 ide 130'; Hz pam
Blumer, 27 Tex. 735. This list might
be greatly increa88d.; intact, declarations
have been in endeuC8 and have been
relied upon either by court or counsel ill
almost all of the reported cues.

I See &lem w. L)7JlD, 1UprG.
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§ 452. Dec1aratioDB lmme4lately ezplaD&tory of the Act of

Removal - The act which is most usually interpreted by·the
aid of declarations is the removal itself, - the factum neces­
sary for a cbange of domicil. It has been uniformly held
that "what a party says on leaving home or immediately
previous thereto, or while on a journey, explanatory of the act
or obj~ct of leaving home or performing such journey, is ad­
missible in evidence, as a part of the reI ge,ta." 1 But it is .
necessary that the declarations should be substantially con·
temporaneous with the act which theyexplain.1 It will not
do to receive such as are made a long time prior or subsequent
to the removal as immediately explanatory of that act. H
made long prior they at best but declare a present state of mind
which is subject to change,8 and if made long subsequent
either a past state of mind which mayor may not be accu·
rately interpreted and reported,4 or a present state of mind
which may be different from that existing at the time of re­
moval. No length of time, however, can be fixed which must
elapse between the removal and the declarations, or the con­
trary, in order to make the latter inad~issible.6 Substantial
contemporaneity is all that is required to render them part
of the reI gelta, and this depends mucll upon the circum­
stances of each particular case.6

§ 458. Declaration. mediately ezplanatory of the Aot of Re­
moval. - But declarations made either before or after may
relate mediately to the time and act of removal; as, for in­
stance, where a person residing in one town negotiates for a

1 GrUBn v. Wall, 8UprtJ. To the •• State, IUprtI; Gardner v. O'Connel,
.me effect, Bateman •• Bailey, 5 T. R.· lUpra,' & paTU Blumer, sttpra.
612; Rawson •. Haigh, 2 Bing. 99 j S See C&Be8 cited in 1461, note 2, and
Lowndes 11. Douglas, I'UprtJ; Burnham § 452, note 1, ftltpra, and 1 Greenl. Ev.
". Rangeley, "'pm; Doyle tI. Clarke",,- § 110; 1 Wharton Ey. 1258 tJ aeq.
pm; Woodworth w. St. Paul, &e. Ry. • Brookfield t7. WaITeD, 128 Mass.
Co., supra; Gorham~. Canton, mprG i 287; and see WaahingtoD, J., in The
Leach •• Pillsbury, "'pm; Derby 11. Venus, 8 CraDch, 253, 181.
Salem, I'Upm; Kilburn ~. Bennett, BU- , DeclaratioDs to put purposes are
pra; Salem 17. Lynn, "'pro ,. Monson inadmissible. Salem t7. Lynn, 13 Met.
v. Palmer, Bttpm; Wilson v. Terry, m· 644. And see the cases cited infra,
pm; Reeder v. Holcomb, ,"pra.; Brook- § ~54t note 8.
field t1. Warren, IUpm; Brundred t7. I See 1 Wharton Ev., ttin mpra, and
Del Hoyo, ,uFa; Clark 11. Likens, BU- Lund t1. Tyngsborough, 9 Cush. 36.
pTa; Burgess v. Clark, '"pra; BeaaoD 6 Id.
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bome in another, his declaratioDs during such negotiations,
although made several months before the contemplated and
actual removal, are admissible.1 Again, residence abroad is
evidence of a change of domicil, and it follows that any decla­
rations made during its continuance, explanatory of it or of the
present intention of the party with regard ,to it, may be given
in c¥idence.s

§ 454. Declarations Dot Evldenoe of Pacta, but onl,. ezplaD.­

tory of them. - Declarations are not evidence of facts relating
to domicil, but only explanatory of them when otherwise
shown;1 thus the declaration of a party that he has lived
in 8 particular place or country is not evidence of that fact
when the que8~ion arises between other parties,S aud afortiori
would not be evidence in his own favor. Declarations which
are simply narrative of a past act or transaction are not ad­
missible.a Whether the oral declarations of a person are

I Cole t'. Cheshire, 1 Gray, .~1;

and see Kilburn t1. Bennett, 3 Met.
199, where declarations made at the
time of giving notice of removal to the
owner of the hoUle in which the peraon
whose domicil was in question lived,
were held to be admissible.

I Munro 11. Munro, 7 CI. & Fin. 842;
Whicker t1. Hume, 7 H. L. Cas. 124 j

Moorhouse 11. Lord, 10 H. L. Cas. 272 ;
(see also the same case before the Vice­
Chancellor, mb ROm. Lord v. ColVill, •
Drew. 366) j Bremer t1. It'reeman, 10
lIooN P. C. C. 806; Hoskins t1. Mat­
thews, 8 De G. M. " G. 18; Attomey­
General t1. De Wahlstatt, 8 Hurl. &
Colt. 374; Hamilton w. Dallas, L. R.
1 ell. D. 257; Lowndes v. Douglas, 24
D. (Se. S~ss. Cas. 2d aer. 1862) 1391 ;
Ennis 1'. Smith, 1. How. 400 j Thorn­
dike 1'. Boston, 1 Met. 24i; Dupuy
11. Wurtz, 58 N. Y. 556; 1& Cath.
Roberts' Will, 8 Paige Ch. 619; Cherry
t1. Slade, 2 HawkL '00; and many
other caaes might be cited. Another
reason is given for the admission of
such declarations; namel" that the
removal and absence are looked upon
88 one continuing act. 1 Greenl. Ev.
§ 110; Rawson 11. Haigh, 2 Bing. 99.
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But the view stated in the text appeara
to the writer to be the BOunder, inas­
much as it confines the admi88ion of
declarations to those which state the
present- mind of the person, and rejecta
those which attempt to state a past
mental conditio!!, the recollection of
which may be imperfect or colored by
subsequently acquired views.

1 I~n4onderry 11. Andover, 28 Vt.
416 ; Derby •• Salem, 80 id. 722; MOD­

son w. Palmer, 8 Allen, 651; Griffin ".
Wall. 82 Ala. 1~9.

I Id. So also the place or birth can.
not be proved by hearsay j i ~., either
by the declaratioDs of the party himself
or by reputation. Braintree v. Hing­
ham, 1 Pick. 245 j WilmingtoD 11. Bur­
lington, • ide 174 j Uuion v. Plainfield,
89 Conn. 563; Robinson ". Blakeley,
4 Rich. 586 j Broob •. Clay, 8 A. K.
Marsh. 5~5 j Shearer w. Clay, 1 Litt.
260; 1 Greenl Ev. I 104, Dote 1;
1 Whart. Ev.§208.

a Cases cited IUpra, note 1, and
Haynes w. Rutter, 24 Pick. 242 ; Salem
v. Lynn, 13 Met. 5~4 ; People 11. Davia,
66 N. Y. 95, 102; 1 Green!. Ev. 1110;
1 Whart. Ev. § 261, and autboritiel
cited.
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evidence of the fact of even his present residence may well be
doubted.-

The impression made upon a witness by declarations is not
evidence; the declarations themselves must be given.6

§ 455. Deolaration. not CODclul"e; their WeiPt depends

upon ClrCUDUItaDC•• - The declarations of the person whose
domicil is Bought to be fixed are certainly not conclusive upon
the question of his intention; 1 but with respect to the weight
which is to be given them it is difficult to lay down any rule.
Acts are regarded 88 more important than declarations,2 and
written declarations are usually more reliable than oral ones.1

• See Derby w. Salem, 80 Vt. 722.
On principle they ahould Dot be 80

considered.
6 Moorhouse 17. Lord, 10 H. L Cas.

272, 190, per Lord Chelmsford.
1 Aikman t7. Aikman, 8 Macq. H.

L. Cas. 854; Anderson v. Laneuville,
9 Moore P. C. C. 325; Hodgson ".
De Beauchesne, 12 ide 285 ; Stanley v.
Bernes. 8 Hagg. Eccl. 873; De Bonne­
val 11. De BonnevaJ, 1 Curteis, 856;
Hoskins v. Matthews, 8 De G. M. &.,
G. 13; Brown t1. Smith, 15 Beav. 444 j

Drevon 11. Drevon, 84 L. J. Ch. 129;
Crookenden v. Fuller, 1 Swab. &; Tr.
441 ; Be Steer, 8 Hurl. " Nor. 594 1
Attorney-General 17. De Wablstatt, 8
Hurl. & Colt. 874; Doucet t1. Geoghe­
gan, L. R. 9 Ch. D. 441; Lowndes
t1. Douglas, 24 D. (See Sea. Cas. 2d sere
1862) 1391; The Venus, 8 Cranch, 253;
Shelton 11. Tiffin, 6 How. 163; Butler
11. Farnsworth, 4 Wash. C. Ct. 101;
Doyle v. Clark, 1 Flip. 536 ; Thomas­
ton tI. St. George, 5 Shep. (17 Me.) 117 ;
Holmes v. Greene, 7 Gray, 299; Dupuy
17. Wurtz, 53 N. Y. 656; Hegeman 11.

Fox, 31 Barb. 475 j Isham ". Gibbons,
1 Bradt. 69; Sherwood v. Judd, 8 ide
267; Hindman's Appeal, 85 Pa. 466;
Smith t1. Croom, 7 Fla. 81 ; Wooldridge
•• Wilkins, 8 How. (Miss.) 360 ; Bea­
son 11. State, 84 Kiss. 602; Verret D.

Bonvillain, 83 La. An. 1804 ; and many
other cases might be cited.

I Anderrton 17. Laneuville, .pm;
Stanley 17. Bernes, "prtJ; Drevon w.

Drevon, 84 L. J. Ch. 129 j Doucet .,.
Geoghegan, L. R. 9 Cb. D. 441 ; Shel­
ton 11. Tiffin, 6 How. 168 j Butler t1.

Farnsworth, 4 Wash. C. Ct. 101 j Du­
puy 11. Wurts, 53 N. Y. 556; Isham 17.

Gibbons,l Bradt. 89; Sherwood 17. Judd,
8 i~ 267.

I Dupuy w. Wurtz. ,upra; Lowndes
v. Douglas, ,"prtJ. In the latter case.
Inglis, Lord Justice Clerk, said: Ie I
confess I think that more weight is doe
to written declaratioll8 of intention than
to oral declarations; because the terms
of such oral declarations are giyen us
by witnesses who heard them, and the
value of their testimony must depend
on their accuracy of observation at the
time the declarations were made, on
the precision of thp.ir apprehension of
the testator's mind, and on the fidelity of
their memories. Written declarations
of intention are not open to exactly the
same objection, but it 80 ~appens that
in this case even the written declarations
of the testator's intention are by no
means satisfactory. There is a singular
variance between the character the tes­
tator assumed to his proposed residence
in Jamaica, according as he writes to
one person or to another. To his wife's
relatives he represents that his residence
in Jamaica is only temporary and short.
But when he writes to Mr. Blackburn,
he speaks of his intended residence
in Jamaica as of a more permanent
kind."

556



§ ~55.] THE LAW OF DOJ[ICIL. [CHAP. XXVII.

The value of declarations depends upon a variety of consider­
ations, and must be determined in each case by its own cir­
cumstances. The time,~ occ&sion,6 and manners of making
them, their reasonableness and consistency with themselves 7

and with the other proven facts in the case,8 the presence or
absence of the suspicion of sinister purpose in making them,'
the character and temper of the person,IO &s well a8 (if they are
oral) the length of time which has elapsed between the time
of their alleged utterance and the time when they are testified
to,11 etc.~ enter materially into the estimation of their value.
If they are not inconsistent with acts, and are faithfully re­
ported, they often serve to turn the scale; but it is otherwise
if they are contradicted by the acts and general conduct of
the person making them.1I The peevish outbursts of a person
of irascible temper, or the careless expressions of one whose
habits are unstable and whose purposes are vacillating, are
entitled to les8 weight than'the deliberate utterances of a per­
son of known firmness of character.ll So, too, expressions in
casual conversation 1. are of less value than repeated declara­
tions made to proper persons,I6 or declarations made in the

4 B. g., whether made tlftU liUm
f'I&Ot(Jm, at a time not suspicious or
otherwise. The Venus, 8 Cranch, 253 ;
Ennis 11. Smith, 1~ How. 400; Bum­
bID ". Rangeley, 1 Woodb. " M. 7 j

Tobin ". Walkenshaw, KeAll. 186 j

Thorndike 11. Bostou, 1 Met. 242 j Cole
t7. Lucas, 2 La. An. 946; Gardner t7.

O'Connel, 6 id. 858. Further, as to
time, see .upra, § 452, notes 2-5.

6 See 1lUprtJ, note 4, and infra,
DOttas 14, 15.

• See infra, notes 18-15.
., Griffin v. Wall, 32 Ala. 149;

Lowndes t7. Douglas, 24 D. (Se. Seas.
Cas. 2d eer. 1862) 1391.

e Anderson v. Laneuville, 9 Koore
P. C. C. 825; Stanley.. Demel, 8
HaQ. Reel. 878; Butler ". Farnsworth,
4 Wash. C. Ct. 101 ; Isham v. Gibbona.
1 Bradf. 69; Sherwood t7. Judd, 8 ide
267; Venet •. Bonvillain, sa La. An.
1304; and see infra, note 12.

It See cases cited in supra, note 4,
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and Butler w. Farnsworth, _pm j Doyle
D. Clark, 1 Flip. 686, and Watson ".
Simpson, 13 La. An. 887.

10 Wayne ". Greene, 21 )Ie. 857.
See infra, I ~58.

11 Hodgson w. De Beauchesne, It
Moore P. C. C. 286.

11 Hoskins t1. Matthews, 8 De G. M.
-' G. 18; Doucet tI. Geoghegan, L. R.
9 ChI D. '41; Holmes D. Greene, 7
Gray, 299; and caaea cited 8UprtJ,
Dote 8.

U Wayne tI. Greene, IUprtJ. 8ee re­
marks of Tenney, J .• in that case, quoted
infra, I 458.

If Moorhouse ". Lord, 10 H. L. Caa.
272, 288 ; Aikman v. Aikman, 8 Macq.
H. L. Cas. 854 j Hoskins t7. Mattbewa,
8 De G. M. &; G. 13; Doucet t7. Geo­
ghegan, L. R. 9 Chi D. 441 ; Brookfield
•• Warren, 126 Mass. 287; Sherwood
t7. Jodd, 8 Bradt. 267.

16 Moorho1188 11. Lord, .prG, per
Lord ChelmaCoIU.
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usual course of business.II Mere declarations that a person
prefers a residence in one country to another, it has been
said, will not be regarded by a court, except in a nicely bal­
anced case.17 Calling a place "home" is not entitled to
much weight.ls

§ 456. Value of Declaration.. ~RelDarka of Chanoenor Wal­
worth. - It may be well now to give a few judicial expres­
sions of opinion as to the value of declarations as criteria of
intention.

In an often quoted passage in his opinion in Be Cath. Rob­
erts' Will,1 Walworth, Ch., said: "These were not mere dec­
larations of a future intention to change an actual reside~ce,

from Staten Island to the Island of Cuba, for the purpose of
changing her domicil. Such declarations, I admit, would not,
without an actual removal from the former place of residence,
be sufficient to constitute a change of domicil. But in this
case it must be recollected that at the time the declarations
were made her husband was dead; and she, having no family,
was actually residing in Cuba, where she declared it to be her
intention to fix her permanent residence for tlle remainder of
her life. Although it may be difficult to give any general
definition of a domicil which will apply to all cases, and Lord
Alvanley thought Bynkershoek was wise in not hazarding a
definition of the term, I think it cannot be doubted that the

11 Thomdike v. Boston, 1 Ket. 242 ;
Kilburn t1. Bennett, S id. 199 ; Cole v.
Cheshire, 1 Gray, 441; Brookfield ".
Warren, 126 M... 287. And see
Munro tI. Munro, 7 CL &., Fin. 842 j

Moorhouse t7. Lord, mprtJ; Hamilton
17. Dallas, L. B. 1 Ch. D. 257.

11 De Bonnenl w. De Bonneval, 1
Curteis, 856 ; Somerville 11. Somerville,
6 Vea. Jr. 750; Moorhouse v. Lord,
IfI,pm. Bee a1Io Hoskina v. Matthews,
8 De G. M. & G. 18. In De Bonneval
11. De Booneval, Sir Herbert JenDer
said: ., I do not consider that, in this
cue, any more than in Somerville 11.

Somerville, the declarations made by
the deceased at different times tllat he
preferred a residence in this country
can be a ground UFOD which the court

is to re&t its judgment; the domicil
cannot depend upon loose declal"&tions
of this 8Ort, where there are documents
which ehow that the party looked to
France 88 his home. Unless the evi­
dence was nicely balanced, the court
would pay no regard to such declara­
tioll8, showing a preference for a resi­
dence in this country, and not a decided
intention to abandon his native land
and take up his sole residence here:'

18 Aikman w. Aikman, 8 Macq. H.
L Cas. 85~, per IA>rd Cranworth; and
lee remarks of Lord Hatherley in Udny
e. Udny, L. R. 1 8ch. App. 441, and
Bramwell, B., in Attorney-General w.
Rowe, 1 Hurl. "Colt. 81.

I 8 Paige Ch. 519.
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actual residence of an individual at a particular place, with
the anim'UI manendi, or a fixed and settled determination to
make that his permanent residence for the remainder of his
life, constitutes that place his domicil; at least until there is
some evidence that his intention to ~main there has been
abandoned. And the declarations of the party himself, where
he can have no object or inducement to falsify the truth or to
deceive those to whom such declarations are made, are the
best evidence of his intention to make his actual residence his
permanent residence also. Here the declarations of the de­
cedent appear to have been repeatedly and deliberately made,
at different times and to various persons; and I think there
can be no reasonable doubt that she intended what she said."

§ 457. Id. -Dr. LUllhlDgtOD in KodpOD v. De Beaaohe.ne.­
On the other ha~d, in an equally well-known passage, Dr.
Lushington said, in Hodgson tI. De Beauchesne: 1 "With re­
spect to verbal declarations made to witnesses who depose
thereto, no doubt sucb declarations are admissible evidence
in these questions of domicil; but the weight to qe attributed
to them entirely depends on circumstances, - especially the
time which has elapsed since they were made, and the circum­
stances under which they were made. To entitle such decla­
rations to any weight, the court must be satisfied not only of
the veracity of the witnesses who depose to such declaratioDs,
but of the accuracy of their memory, and that the decla­
rations contain a real expression of the intention of the
deceased. Such evidence, though admissible, has been con­
sidered by many authorities as the lowest species of evidence,
especially when, 88 in this case, encountered by conflicting
declarations."

§ 458. Id. Tenney, I., in Wayne v. Greene; Bmmot, I., in

Keleman v. Poz. - The expressions of several other judges
may serve still further to illustrate tbe subject. Said Ten~ey,

J., in Wayne t7. Greene: 1 "An individual under excitement
and the dominion of angry feelings may express a full deter­
mination to leave his residence and the town in which it is
situated, and a temporary absence may thereupon follow, and

1 Ii Moore P. c. C. 285.
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still his domicil may not be changed thereby. Those know­
ing his temper and habits may be thoroughly satisfied that
his intention was not such as he declared. Early attach­
ments to a place of residence, connections of blood or affinity,
ties growing out of tl!e acquaintances formed in youth, often
bind one to a particular spot and induce him there to pass
his moments of leisure, especially when he has no family
located in another place. And these are circumstances ma­
terial in determining the intention of the individual thus
influenced when he may move from one place to another.
The character of his home, his mode of life, his habits, and
his disposition, may be important aids in coming to a result
on the question of intention. The removal, accompanied
with the declaration of a resolution to abandon his residence,
of a person possessing known decision of character, firmness
of purpose, not subject to sudden excitement, generally be­
lieved to carry into effect his expressed intentions, would and
ought to make an impression on the mind different from
similar declarations and acts of one of an opposite character."
Emmot, J., in Hegeman 11. FOX,2 remarked: "To the evidence
of what he said at various times I attach little importance.
It comes to us impressed with the character of the particular
mood of the man when he uttered it, which no doubt varied
and was affected by the condition of his health, by his family
circumstances, and by other causes. It is colored more or
les8 by the medium through which it comes, and it depends
altogether upon the recollection of the witnesRes."

§ 459. Id. Lord Jutlce ~er, in So.kina v. Matthews;

Lor4 Chelmaford, 111 Moorhouse v. Lord. - Said ~urner, L. J.,
in Hoskins tJ. Matthews: 1 "What was said by Mr. Matthews
in his conversations with Mrs. Stephens is, I think, entitled to
but little weight. The expressions which are let fall in the
conrse of such conversations are so much influenced by the
tone of the mind and the state of the temper at the time, that
they cannot, I think, safely be relied on, and certainly cannot
be weighed against' a series of deliberate acts." In Moor­
house v. Lord,' Lord Chelmsford said: "There are proved on

I 31 Barb. '76. 1 8 De G. :M. & O. 18, 30. I 10 H. L. Cas. 272, 288.
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this occasion, 88 there usually are in Buch cases, written and
oral declarations which conflict with eaoh other. I lay no
great stress, as your lordships probably would not incline to
do, upon casual expressions of preference for one country
over another at different periods. .T~ feelings at the mo­
ment may dictate them, or the changing circumstances of life;
even a change of weather, the difference between a bright
and gloomy day, may make all the difference in the expres­
sioDs of attachment to one place or to another. But I do lay
very cOllsiderable stress upon declarations made to parties to
whom he would be likely to reveal his intentions, those decla­
rations not being casual and occasional, but repeated from
time to time, ~nd evincing a strong determination to carry
into effect the objects which he states."

Most of what is said in the above-quoted passages has ref­
erence particularly to oral declarations, bot much of it is
applicable also with proper qualifications to 8UC]1 written dec­
larations as are not of a specially formal character.8

§ 460. Written DeolaratioDa: Letten. - The declarations
contained in the letters of the person whose domicil is in
question have frequently been relied upon 1 to explain his in­
tention with reference to his absence from bis former place
of abode, and great stress has been laid upon them in many
cases, especially when the letters were written in the usual
oourse of business, or to give directions concerning the care
or disposition of property left behind him.1

§ 46~. Id. DnoriptioD in Dee4a. - The description of bis
residence given by a perRon in deeds or other legal documents
has often been received as evidence that he is there domi­
ciled.l This is mentioned by Pothier 88 one of the circum-

• See, ,. g., Lowndes t7. Douglas, 2'
D. (Se. Sess. Cas. 2d ser. 1862) 1391.

1 Munro 17. Munro. 7 C1. & Fin. 842;
Aikman •• Aikman, 3 Macq. H. L. CtUI.
854 ; Bell •. Kennedy, L R. 1 Sch.
App. 307; Lord 11. Colvin, • Drew.
866; Hoskins 17. Matthews, 8 De G. M.
& G. 13; Hamilton 11. Dallas, L. R. 1
Cb. D. 257; Thomdike v. Boston, 1
llet. 242; Cabot 11. Boston, 12 Cuah.
62 ; Cole t1. Cheshire, 1 Gray, '.1.

560

I Munro.,. Munro, ItJ.prtJ; Lord ".
Colvin, IUprtl; Thorndike 11. Boston,
Bttpra,· Cabot.,. Boston, IfJ.prtJ; Cole
t'. Cheshire, ItUpm. But see ematm.
Wright 11. Boston, 126 M... 161, and
'Veld t1. Boston, id. 1e6. In these
caeea, however, the letters were written
too late.

1 Jennison t1. Hapgood, 10 Pick. 77;
Ward w. Oxford, 8 Pick. 476; Smith ••
Croom, 7 Fla. 81 ; Daria .,. BiDion, 5
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stances to which recourse may be had to fix the place of
domicil.2 Such recitals are not subject to the rule above stated
with reference to declarations; namely, that they must accom­
pany some act which they tend to explain. "The designation
of his residence," says-Parker, C. J., in Ward tI. Oxford, " in
a solemn instrument such as a deed or a will, is in the uature
of a fact rather than a declaration; being made when tbere
is no controversy, and where no possible interest could exist
to give a false designation." But 'ucb evidence is merely
presumptive, and does not conclude anybody,3 not even the
I,erson whose deed it is when domicil is not one of the ele­
ments of the contract; t nor does ft conclude the grantee who
accepts the deed.6 A recital in a recent deed, however, is
llot evidence it} the party's £a-ror,6 but is admissible against

La. An. 248; New Orleans t'. Sbep- Parish. It was contended, on behalC
llerd, 10 ida 268. Kindersley, V. C., in of plaintiff, that in all matters relating
Lord tJ. Colvin, , Drew. 866, 409, said: to the vessel his description in the
U It is always considered that the man- affidavit was conclusive. But the court
ner in which a man describes Wmself in held that it was not, and that his dOln­
solemn acts and legal documents is an icil was in Natchitocbes Parish.
important point in reference to the ques- 6 Thus, in Wright 11. City of Boston,
tion of his domicil:' mpra (a suit to recover back tl;'x paid

I Intr. aux Couto d'Orleans, DO. 20. under protest), a deed made by the
See also C-ochin, <Euvres, t. 6, p. 231; plaintiff to the defendant more than
Denizart, wrb. Dom. pa88im; Demo- a year before the controversy arose, and
lombe, Cours de Code Napoleon, t. 1, in which he described himselfas "ofNa­
no. 345. bant in the County of Essex," was held

• WarJ t'. Oxford, IUpra; Wright to be inadmissible in the plaintiff's favor;
11. Boston, ]26 11ass. 161; Isham v. 11orton, J., remarking: Ie The accept.
Gibbons, 1 Bradt. 69 ; Smith "'. Croom, anee of a deed by a grantee is slight
7 Fla.. 81 ; Hill "'. Spangenburg, 4 La. evidence that the description of bis
An. 653; Dam". Binion, 5 ide 2.8; residence therein ia correct. He is pt-e­
New Orleans 11. Shepherd, 10 id. 268; 8umed to know bis own residence, and to
Tillman 11. Mosely, 14 id. 710 ; Sander- have an interest in having it correctly
son 11. Ralston, 20 ifl. 312; Ricard v. stated. But a grantee cannot be pre­
KimbRll, 5 Rob. (La.) 142 (affidavit). sumed to know the residence of the

t Davis 11. Binion, 8Upra j New Or- grantor, and his acceptance of the deed,
leans 11. Shepherd, Btcpra; Tillman v. therefore, cannot be held to be an ilT.­
Mosely, tupra. In Ricard v. Kimball, plied admission that the grantor's resi­
'"pra, the defendant, a ship-owner, in dence is correctly stated." This is of
an affidavit made for the llurpose of course tnle, but it does not thence follow
procuring aD enrolment of bis vessel, that the deed is admis.,ible. But see
described himself as having his II usual next note.
place of abode or residence in New Or- 8 Wright v. Boston, IJUpra; Weld ".
leans." In a suit brought against hinl Boston, 126 M888. 166. It seems dim.
as owner of said vessel, witneRSe8 te~ti- cult upon any other grounds to reconcile
tied to his residence in Natchitoches these cases with tbe general CUlTent or
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bim.1 The acceptance of a deed by a grantee is slight evi­
dence that his own residence is correctly stated therein.8

§ 462. Id. De8criptioD In wWa. - The description which
a person gives of his residence in his will has almost always
been received in evidence,l and generally considerable weight
has been attached to it, especially where the controversy is
concerning the estate of ·the testator. Such recitals have
been said to be sufficient prima facie to establish domicil.'
They ma~· be admitted I even in favor of the party making
them.8 Thus, in Gillis v. Gillis, a divorce case, the petitioner,
whose domicil of origin was Irish, having resided nineteeu
years in France, during twelve of which he lived in a house
which he ha~ purchased there, the court laid great stress
upon the fact that in four wills, ex;ecuted before anticipation
of the suit, he had described himself as domiciled in Ireland,

the deci8ions, and particularly with
Ward 11. Oxford, mpreJ. In Wright ".
Boston, Morton, J., thoa distinguishes
Ward ". Oxford: e'In that case the
question wu as to the settlement of a
pauper who, it was claimed, derived
his settlement through his father from
his grandfather. It was held that, as
evidence tending to ahow that the set­
tlement of the grandfather W88 in
Oxford, office cOples of a deed and a will
mnd~ by the grandfather more than
seventy years before the trial, in which
he dp.scribed himself as 'now resident in
Oxford,' were admissible. The dflclara­
tions admitted were not the declaration8
of a party to the controversy. Though
such evidflnce may be competent in proof
of an ancient transaction, in J'Elgard to
which, as in questions of pedign'8, the
rule against hearsay evidence is relaxed,
the case cannot be regarded as an author­
ity to the point that the recitals in a
recent deed or will are competent evi­
dence in favor of the party making them,
in a suit against him-or his executor."

1 Weld e. Boston, _pm..
8 Wright e. Boston, IlUpm; Weld".

Boston, myra.
1 Attorney-General ". Pottinger, 6

Hurl. & Nor. 733; I"yall11. Paton, 25
L. J. Ch. 7'6; DrevoD fl. Drevon, 8'
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ide 129 ; Goods of West, 6 Jur. (N. 8.)
831 ; Allardice e. Onslow, 10 id. 352;
Crookenden ". Fuller, 1 Swab. & Tr.
••1; Attomey-Oeneral w. Fitzgerald, 3
Drew. 610; Hoskins ft. Matthews, 8
DeG. M. &; G. 13; Doucet". Geoghegan,
L. R. 9 Ch. D. 441 ; Gillis w. Gillis, Ir.
R. 8 Eq. 697 ; Ennis ". Smith, 1. How.
400 ; Ward v. Oxford, 8 Pick••76;
Jennison ". Hapgood, 10 ide 77 ; Wil­
IOn 11. Terry, 9 Allen, 21'; Carey's Ap­
1-.1, 75 Pa. St. 201; Home e. Home,
SIred. 99; McKowen w. McGuire, 15
La. An. 637. But see Wright 11. &eto..,
126 M_. 161.

I Ennis ". Smith, 8UprtJ.

• Gillis ". Gillis, _pm; Wilson v.
Terry, _pN. The latter cue, however,
is overruled by Wright ". Boston, Rpm.
But the doctrine of WillOn ,. Terry
appears to be in conformity with the
general current of authority upon the
8ubject of declarations in formal docu­
ments. I t is indeed diftlcult to perceive
why declarations as to residence made
in deed. or wills, if admiasible at all, are
not evidence in favor of the partymaking
them, provided they be made at a time
8ufficiently remote from the origin of the
controversy to reDder them free from
suspicion.
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and held that this, in connection with his own testimony that
his residence abroad was on account of his health and that he
intended to return as soon as his health was restored, rebut­
ted the inference of a change of domicil flowing from long resi­
dence in France and the purchase of a dwelling-house there.

§ 468. 14 »"OriptlOD III Deeeu and wwa Dot CoDolaa!V8.­

But although such recitals are important either when standing
by themselt'es or wheu corroborating other e~idence, particu­
larly in a nicely balanced case, they are by no means control­
ling when contradicted by other facts and circumstances'!

They are frequently made in both deeds and wills without any
special importance being attached to them; and sometimes are
introduced by scriveners without the attention of the grantor
or testator being particularly called to them. Great caution
Rbould therefore be used against giving them too great weight,
or attaching to them a meaning which was not intended. Said
Surrogate Bradford, in a learned opinion in Isham v. Gib­
bODS: 2 "The declarations of the deceased in his will and in
the deed of manumission furnish the only evidence pointing
to [the acquisition of a new domicilJ. In a nicely balanced
case they might be decisive; but great caution should be used
in not giving them too great weight, or attaching to them a
meaning not designed by the testator.... The truth is, after
all, that such written declarations, even of the most solemn
character, are but facts to enable the court to discover the
intention of the party. It is in this light alone that they are
to be received and weighed. At the best, the anim'IU of the
party is only to be inferred from them. In this respect they
are like any other facts. Declarations of any kind are not
controlling, but may be, and frequently are, overcome by
other and more reliable indications of the true intention."

§ 464. 14. neacnptioD In .Judicial Proceedlnp.- What has
been said of recitals in deeds and wills may also be applied to
tbe description which a party gives of his residence in judi-

1 Whicker tI. Hume, 7 H. L. Cas. 165; ""'ard v. Oxford, 8 Pick. 476;
124 ; Jopp 11. Wood, • De G. J. & 8. Wright 11. Boston, I'UprG; Isham 11.

616 ; & Steer, 3 Hurl. & Nor. 594; Gibbons, 1 Bradt. 69.
Attorney.General ". Kent, 1 Hurl. & I Supra. .
Colt. 12 j Gilman fl. Gilman, 62 Me.
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cial proceedings. It is some evidence of domicil,1 but is not
conclusive,2 evon against himself, ill another proceeding.8

§ 465. Omlsalon to Speak. -1'he silence of a person is
sometimes significant upon the question of his intention.!
That intention "is manifested by \\·hat he does, and by what
be says when doing; and sometimes as significantly by what
he omits to do or to say."2 Demolombe 8 mentions as an illus­
tration of this point, the appearance of a defendant before 0.

tribunal whose jurisdiction depends upon his domicil, without
entering a declinatory plea.

§ 466. Porm of Will. Spell1Dg of Kame. - Before quitting
this subject allusion may be made to another matter of evi­
dence, which in a certain sense may be considered as a decla­
ration of domicil; namely, the form in which a person makes
and executes his will. This has been considered important
e,·idcnce in some of 'the English cRses} So also has been
considered the fact that the provisions of a will were valid
according to the law of one country and invalid according to
the law of another.2 And in Drevon v. Dre~on,8 Kindersley,
v. C., thought the fact that the name of the testator (a
Frenchman by origin) was spelled in his will in the English
instead of the French form, was some e,Yidence of his inten­
tion to become an Englisbmall.

§ 467. Person whoa. Domlen Is In QueattoD may testify to his

Intent. -A person whose domicil is in question may, subject
to the ordinary rules of exclusion on the ground of interest

1 Cavendish v. Troy, .1 Vt. 99;
Hegeman 11. Fox, 31 Barb. 475; Suc­
ce88ion of Franklin, 7 La. An. 395;
New Orleans 11. Shepherd, 10 ide 268.

I De Bonneval tI. De Bonnen!, 1
Cltrteis, 856; Hegeman w. Fox, BUpra,·
New OrleaoB t1. Shepherd, ""'(1,.

aNew Orleans t1. Shepherd, ....pm.
1 Guier w. O'Daniel. 1 Binn. 8.9,

Dote; Cole tI. Cheshire, 1 Gray, .41.
'I Thomas, J., in Cole t1. Cheshil't'.
• Cours de Code Napoleon, t. 1, no.

8.5.
1 Attomey-General t1. De Wahlstatt,

S H orl. " Colt. 374; Drevoll 11. Drevon,
34 L. J. Ch. 129; Doucet t1. Geoghegan,
L. R. 9 Ch. D••41 ; Hodgson 11. De
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Beauchesne, 12 Moore P. C. C. 285. In
Attomt'y-General ". De Wahlstatt, Pol­
lock, C. B., said during the argulnent :
II Surely the fact of the testatrix making
her will in England, and according to
the law of England, wu the strongest
declaration that she considered she had
an English domicil. It But see, contra,
Bremer v. Freeman, 10 Moore P. C. c.
806, where the Privy Council considered
the fact that an English woman long
resident in France made her will in
English fonn 88 of little weight in
showing that she retained her English
domicil.

'I Dotlc~t 11. GP.OJthegan, IUpm.
I 8' 1. J. Ch. 129
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and the like, where they prevail and are applicable, testify
concerning his intention at the time of removal, or during his
absence, or, indeed, in explanation of the purpose with which
any act in evidence was doue. l The weight to be given to his
testimony is, of course, to be determined by circumstances,
and in accordanee with the general rules applicable to cases
other than those of domicil. Such testimony cannot be ac..
cepted as conclusive upon the question of intention if contra­
dicted by the acts and general conduct of the party:~ It is,
indeed, to be received with caution in all cases, wllether or
not the person be interested in the proceeding, particularly if
given after the lapse of considerable time, because of "the
natural, though it may be unconscious, tendency to give to
his bygone feelings a tone and color suggested by his present
inclinations." 8

1 Maxwell11. McClure, 6 Jur. (N. 8.)
407; Bell e. Kennedy, L. R. 1 Sch. App.
307 j Wilson 11. Wilson, L. R. t P. " D.
435; Gillis ". Gillis, Ir. B. 8 Eq. 597 ;
Kemna fl. Brockhaus, 10 Biss. 128;
Woodworth 17. St. Paul, etc. Ry. Co. 18
}"ed. R. 282; Parsons v. Bangor, 61 Me.
457 ; Stockton v. Staples, 66 ide 197 j

Hulett tI. Hulett, 37 Vt. 581 ; Fisk t1.

Chester, 8 Gray, 506; Hallet 1.'. Bassett,
100 Mass. 167; Reeder,,_ Holcomb, 105
ide 93 ; Thayer 11. Boston, 124 ide 117 ;
Wright 17. Boston, ltd ide 161 ; Weld
tI. Bo~ton, ide 166 j Mooar 17. Harvey,
128 ide 219; Han 17. Hall, 25 \Vis. 600 ;
Kt'ith 17. Stetter, 25 Kal18. 100; Ven­
able·v. PauldinK. 19 lUnn. 488 ; Clarke
v. Tenitory, 1 Wash. Ter. 82.

I Wilson tI. Wilson, .upra; Hulett
t1. Hulett, mFIJ; Wright 17. Boston,
IUpra; Weld fl. Boston, ,uprtJ; Mooar
V. Harvey, mpra; Keith 11. Stetter,
8l4p1"a. In Wilson 11. Wilson, Lord Pen­
zance said: "'fhe court ml18t not takE'
his word as conclusive proof of the fact;

. and if there are circumstances in the
case which tend to show that what he
says is not true or likely to be true, they
may influence the conclusion at which
the court would arrive." In Hulett
\'. Hulett, Poland, J., thus discusses the

subject: II This defendant wu al1o"'ed
to testify 88 to his design and intent in
(',()ming to Fairhaven, that it wa.'1 for a
temporary purpose, with no design to
remain and rnake that his home. This
was objected to on the ground that a
party should not be allowed to swear to
his intent or mental purpose, because it
is not in the power of the other party
to contradict him by similar evidence.
Of course the workings and purposes of
the mind and will of a person are not
known by nlere consciousness to anyone
but the person himself; but still, where a
person's intent in a particular transaction
is a question in issue to be tried, we stae
no ground on which he can be excluded
from testifying to his intent. He can
be contradicted only by his acts and
conduct or declarations. But where a
party swears to his intent, if his acts and
conduct are shown to be wholly at vari­
ance and inconsistent with the intent he
swears to, his own testimony in his own
favor would ordinarily obtain very little
credit with the jury; and but little dan­
Rer need be apprehended from luch tes­
timony unless his acts and conduct are
consistent with it."

• Lord Colonsay, in Bell ". Kennedy,
L. R. 1 Sch. App. 807.
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IN DEX.

A.
Section

. • 151
. 151

151, 205
. . . . 151

151
153
160

ABANDOmIENT,
of old domicil necessary for the acquisi tioD of the new. •
presumption always against. . . . . . .
must clearly appear . . . . . . . . .
burden of proof on him asserting it . . . . • .

Dot discharged by merely showing absence .
not a mere matter of sentiment . . . . .
former place of abode need be abandoned ollly a8 a place of abode
therefore occasional returns or the retention of landed estate will

not prevent a change of domicil. • . . . . . . . . . 160
effect of retention of dwelling-house or other place of residence

U1>OD. • • • • • • • • • • • • • • • • • • • 160
need not be express or conscious • . . . . . . . . . . 161
may be implied from intention to remain elsewhere . . . • 161
bot in such case the inference must be clear and unequivocal . 161
of for~e~ place o~ ~bode Dot alwayl'ueceesary for a change of

munIcIpal domlctl . . • • • . . . . . . . . . • 184
of acquired domicil must clearly appear in ordel' to accomplish

reverter of domicil of origin. . . . 205
must be final and complete • . . . . . . . . . . 205

ABSCONDING DEBTORS,
domicil of. • . . . . . . .. 286

ABSENCE,
temporary, cum animo re"t!rtendi, no change of domicil
illustrative cases. . . . . . • • • . . . • • •

ACQUIRED DOMICIJ~,

Dot the subject of reverter . . . . . . . .
(See also DOMICIL 0 .. CHOICB.)

151, 182
152

208

ACQUISITION OF DOMICIL,
does not depend upon residence alone . • . • . • . . . 880

(See also CHANGB 01' DOMICIL.)

ACT AND INTENTION,
necessary for a change of domicil. . . . . 125 It "q., 182 et seq.

(See also blMU8 BT FACTUJI.)
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ACTIONS, LIMITATION OF.
(S~e LIMITATION.)

ACTS,
Dlore important as e\idenC8 of domicil than declaration8 .

ADOPTED CIIILD,
domicil of .

(See also IN)'ANT.)

ADOPTION,
relation of domicil to

Section

. • 455

.247, 248

S2

. 144-147, 193
. . " 195

ALLEGIANCE,
and domicil distinct . • • • . . • • .
change of, not involved in a ehange of domicil .

AMBASSADORS,
domicil of. " . . . . " . ." ......"317-322
the domicil ~f a person is not affected by entering the diplo-

matic service of his country abroad .317-320
this principle placed on several grounds

(a) the fiction of extra-territoriality . .. .317-319
(b) the presumption of temporary residence . ". 320
Attorney-General v. Kent • . " " 0 • • • • 318, 319

can an ambassador acquire a domicil in the country to which
he is accredited? . . . . . . . . . . . • " 0 • 321

AMERICAN JURISPRUDENCE,
domicil in. . 20

ANGLO-INDIAN CASES. . " . 155, 157, 360 note

ANIMUS,
character of (national and quari-national domicil) . • . 137 et /Ceq.
implies (1) capacity to choose. . . . . . . . " . . . I:J7

(2) fl"eedom of choice . . . . . . . . . . • . 188
compulsory cballge of bodily presence no change

of domicil (see SOLDIER, PRISONER, EXILE,

PA.UPER, REFUGEE, FUGITIVE FROII Jus­

TICE, etc.).
where absence is originally voluntary, but party is

unable to return, no change of domicil ensues . 189
motive distinguished from compulsion . " . . 140-142

(See ltfo·rIVE.)

(8) actual choice. • . . . . . . . . " . . . 143
mere absence from former place of abode does not

per Ie affect domicil. . " 0 • • • • • 143, 151
nor presence in another place . . . " . • 143, 162

the requisite animUl is not intention to change political nation­
ality. . . . . . . . . . . . " . . " . . 144 d "q.

allegiance and domicil entirely distinct • . . . . . . 14ti
Lord Westbury, in Udny "" Udny . • . . . " 144. 195
Lords Cranworth And Kjn~own. in }Ioorhouse 11. JArd 145, 146
Bacon, V. Co, in Brunell1. Brunei • . . . • . . . 147
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Section
148, 149

. . • . 14S
149
150

ANIMUS - continued.
nor intention to change civilatatu.•

Wickens, V. C., in Douglas D. Douglas
Steer's case. . . • • . • . . . . . . .

the requisite anbnus defined. . . • . . .
Deed not be present at time of removal ; may grow up after-

wards • . • . • . . • . • . . • 178, 392
complex and often difficult to prove. . .. .... 365
how provable. . . . . . . . . • . • • . . . 365 et ,eq.
requisite for change of municipal domicil.

(See l-IUNICIPAL DOMICIL.)

ANIMUS ET FACTUJ-/,
necessary for a change of domicil. . • 125 et ,eq., 182 et .eq., 880

(See ANIMUS, ANIlIU8 MANENDI, ANIMUS NON REVERTENDI,

· and FACTUM.)

ANIJ-1US MA.N~Nnl,
ill national and quasi-national domicil . . . . • • • 162 et seq.
as necessary for the accomplishment of a change of domicil as

animw non re"ertmdi • . . . . . • . • . . • • . 162
therefore temporary presence in a place sine animo manendi does

not establish a domicil there. . . . • . • . . . 143, 162
the Roman law throws little light upon the nature of the. • • 163
bot permanency was apparently an essential ingredient in the

Roman idea of domicil. . . . . . • . . . . .. 163
expres.'1ions of continental jurists concerning. . . • • 164, 165

although differing with respect to the requisite degree, they
all insist upon 8ubstantial permanency. . . . 165

British authorities. • . . . . . . . . . . . . . 166-169
insist upon substantial permanency • • . . . 166
inU!ntion to remain" for an unlimited time". . 166, 167, 195
intention to " settle". • • . . . . . 167, 193
intention to remain for an indefinite time . •• 168
intention to remain during the life of another. . . . . 169

American authorities . . • . • . . . . . . . . 170 et seq.
much confusion and looseness of expression among them

with respect to the animUl manendi. . . . . . . . 170
intention to remain permanently usually laid down or as-

sumed. . . . . . . . • . . . . • . . • . 170
intention to remain "for an unlimited time". . . • . 170

" for an indefinite time" considered sufficient by many. 171
objections to the use of this phrase with respect t.o

national or qtlQBi-n&tional domicil. . • . . 171, 172
intention to make the new place of abode the" home" of the party 173
negative view of the animus manendi. • . • • . • • . • 174

residence in a place "without any present intention of re-
moving therefrom" • .• 174

objections to this view . .. 174
animus manendi does not exclude the possibility of futore

changes. . . • . . • . . . . . . . . . • . . 175
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• 246

ANIMUS MANENDI-continued. Section
mere conditional or contin~ntanimtU mtJnendi Dot sufficient . 176
intention to reside presently necessary . . . . . • . . . 177
anifAW l1UJnendi necessary for change of municipal domicil.

(See MUNICIPAL DOMICIL.)

~NIMUS NON RE VERTENDI,
old domicil must be abandoned before a new one can be

acquired . • • . . . . . . . • . . . .. 151
presumption always against abandonment. . . . . 151
which must therefore clearly appear. . . . • . • . . . 151
burden of proof on him asserting it . . . . . . . 151

not discharged by merely showing absence . . 151
temporary absence cum anima re",rtendi no change of domicil. ] 51

illustrative cases. . . • . . . . . . . .. 152
abandonment not a mere matter of sentiment. . • . . • . 153
"lloating intention to return, - Story's propositic:ll . . 1M et leq.

examination of the authorities upon which Story's proposi-
tion was based. • . . . • . . . 155

Anglo-Indian cases . . . . . . . . . • . . . • 155
Dear and remote contingency • . . • . . . . • . • 156-158

Lord Campbell, in Aikman t1. Aikman 150
Craigie.,. Lewin . • . . . • . . 157
how far applicable in view of the recent English cases . . 158

Story's proposition in the American cases. . . . . • . . IuD
occasional returns to former place of abode do Dot prevent a

change of domicil • . . • . • . . . • . . . • . 160
nor does retention of landed estate there. . • . • . . 160

... as to the eifect of retention of dwelling-hoose or other place
of residence, quiNe . • • • • . . • . ~ 160

animw revertendi need not be express or conscious . • . . . 161
may be implied in intention to remain elsewhere. . . . 161
but in such eaees the inference must be clear and unequivocal 161

necessary for accomplishment of reverter of domicil of origin • 20;)
must clearly appear. . . • . . . . • . . . . . 205
contingent animus non revertendi not sufficient. . . . . 205
unless the contingency be a distant or improbable one. . 205
(See also ABANDONMENT and MUNIClP.A.L DOMICIL.)

APPRENTICE,
domicil of .

(See also Ix..AlIT.)
ASSIGNMENTS OF MOVABLES,

particular and general • . . . . . . . . . . • 40 !t leq.
(See also MOVABLES.)

ATTACHMENTS, FOREIGN,
relation of domicil to jurisdiction in. . . • . • • • 49

AUTHORIZATION TO ESTABLISH DOMICIL,
domicil of foreigners in countries whose laws provide for. 841 et .eq.

(See also FBABCB.)

•
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B.
BETROTHAL,

does not per I' work a change of domicil
as evidence of domicil. . . .

BmLIOGRAPHY OF DOMICIL

BIRTH,
domicil of.

571

Section

210, 211
.•. 409'

22 et .eq.

427·

.428-430

.. 431

17 et seq.
17
18

. lBa
19

(See DOMICIL OF ORIGIN.)

place of, prima facN domicil of origin . . . . . . . 105, 362
bat Dot necessarily . . . . . 105, 362

place of, cannot be proved by hearsay . . . 454, note 2

BRITISH JURISPRUDENCE,
domicil in . . . • . .

only lately introduced .
early English cases • .
early Scotch cases . .
Bruce v. Bruce and its sequenta. . . • .

BURDEN OF PROOF,
on him asserting abandonment of former domicil 151

which ia not discharged by merely showing absence. 151
on him alleging a change of domicil generally . . . . .181, 362
on him alleging a change of domicil of origin . 115-118, 122, 380

which is not discharged by showing mere resideuce elsewhere 380
contra . • • . • . . . . . • . . . 878

on him asserting reverter of domicil of origin. . . . . . . 203

BURIAL,
place of. . .

BURIAL-PLACE,
purchase of
sale of . . . .

BUSINESS,
residence and engaging in, as evidence of domicil .410-412
place of residence preferred to place of business as domicil • . 413

c.
CAPACITY, PERSONAL.

(See WI.B, INFANT, MARRIAGE, SUCCESSION.)

CHANGE OF BODILY PRESENCE,
nece8sary for a change of domicil. . . . . . . 125 et seq., 182
but will not of itself cODstitute a change of domicil. . 125, 126, 135,

136, 182
how far necessary for reverter of domicil of origin 191 et ,tq., 204,206

(See also FACTUM.)

•
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CHANGE OF DOMICIL, Section
a question of act and intention (factum et animus) 125 et leq., 182 et ,et/.
neither act nor intention by itself sufficient • 125 et uq., 182 et le9.
the l oequisite act or factum for.

(See FACTUM.)

the requisite intention or animus for.
(See ANIMUS, ANIMUS MANENDI. ANIMU8 NON REVERTENDI.)

residence in a definite locality not necessary for. . • . • . 183
at what point of time domicil vests and is divested. . . . • 179
new domicil vests instantly upon the concurrence of the requi.

siU! animus etfactum . . . • .'. . . . . • . • . 179
old domicil is divested instantly upon the vesting of the new . 179
a serious matter and presumed against. • . . . . . . . 12ti
burden of proof on him asserting. . . . . . . . 124, 181, 862
how proved • . . • • . . . . . . . . • . . 362 et ,eq.
proof of, relative; each case depends upon its own circum-

stances . '. . . . . . . . . . . . . . • . 366 et leq.
probabiles conjecturrz to be resorted to for determination of . . 871
relative amount of proof required to show change of national,

quasi-national, and municipal domicil . . 362
ide domicil of origin and domicil of choice. 0 • • • • • • 862
domicil cannot be changed in itinere. . • . . . . . 1SO et s~q.

contrary view maintained by some in event of death in
itinere. . . . • . . . . . . • • . • • . 128. 129

exception in favor of reverter of domicil of origin 127, 190 et uq.
a fortiori no change takes place when the tenitoriallimits of

the old domicil have not been passed . • • . 1::12
change of national or quaBi-nationa! domicil . . 121 et .eq.
change of municipal domicil . . . . . . . 180 et .eq.
reverter of domicil of origin .... . . . 190 elltq.

(See REVERTER, etc.)

CHILDREN,
residence of, evidence of the domicil of parent . • • • • • 406

(See a180 INFANT.)

CIIOICE, DOMICIL OF.
(See DOMICIL OF CHOICE.)

CITIZENSHIP,
in general. -

(See NATIONALITY and NA.TURALIZATION.)

judicial.
(See J UDJCIAL CITIZENSHIP.)

municipal, in the Roman law . . . •
(See also ORIOO.)

CIVIL OFFICERS. .
(See PuBLIC CIVIL OFFICERS.)

CIVITATES,
in the Roman law . . • • • • • • • • .

2 et seq.

1
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CIVITATIS, JUS. Section

1

16

140, 141
. . 141

(See CITIZENSHIP.)

CLASSIFICATION OF DOMICIL. . . . . • . . . 102,103
CLIMATE,

preference for a particular, on account of health does not pre-
vent a change of domicil . • . • . • . . . . • . . 141

(See also INVALIDS.)
CODE, ROMAN,

definition of domicil contained in.
. (See DEFINITIONS.)

CODIFICATION,
effect of, upon the application of domicil to the determination

of legal relations. . . • . •

COLONI£,
in the Roman municipal system

COl\JPULSIOY AND MOTIVE,
distinction between. . . . • • . . . . .

sometimes very shadowy and hard to apply. .

COMPULSORY CHANGE OF BODILY PRESENCE,
no change of domicil . . . . . . 188 et .eq., 183, 270, 272 et Ifeq.

(See also EXILE8, PAUPER8, PRISONERS, REFUGEES, SOLDIERS, etc.)
CONSTRUCTION,

of marriage contracts.
(See MARRIAGE.)

of wills.

156-158

(See SUCCESSION.)

CONSULS, DOMICIL OF. . . . . . • . . . . . 328, 824
a person does not change his domicil by residence abroad in the

consular service of his country • . . . . . . . . . . 323
nor by accepting a consular appointment in his own country in

the service of a foreign country. • . . . . . . ., 323 a
a consul may acquire a domicil in the foreign country in which

he serves . . . 324
CONTINGENCY,

near and remote •

CONTINGENT INTENTION,
animtu manendi, in national and quasi.national domicil . . . 176

in municipal domicil. . . . . . 188
animUl non revertendi . . . .. ..•... 156-158

CONTINUANCE OF DOMICIL,
presumption of . . . . . . .

"C01VVERSATIO ASSIDUA,"
equivalen,t to " residence" .
evidence of domicil. • • . .

. 115, 122 et 'tq., 151, 362

• 377
. 377

CRITERIA OF DOMICIL.
(See EVIDENCE.)

CUSTOMS, LOCAL.
(See LoCAL LAWS AND CUSTOMS.)
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D.

DEATH IN ITINERE. . .
Section

. 128 et .eq., 193, 194, 200

286

DEATH, PLACE OF,
theoretically prima facie evidence of domicil . . . . . . • 426
but practically of little or no significance if any of the facta of

the person's life be known . . . . . • • . . . . . 426

DEBTOR, ABSCONDISG,
domicil of. • . . . . .

DECLARATIONS • . . . . . . . . . . . . . . 449 et Beq.
admissible against the party making them. 449
accompanying and explanatpry of acts admissible as part of the

res gesttz 0. • . . . • . . . . . . • . . . . • 451
immediately explanatory of the act of removal . . . 452
must be substantially contemporaneous with the act . 452
mediately explanatory of the act of removal . . .. . 468
explanatory of absence . . • . • . . . . .. . 453
not evidence of facts . . . . . . . . . . . . . . . 45'
impression made upon witness by declarations not evidence. • 454
Dot conclusive; their weight depends upon circumstances . • 455
acts more important than declarations . . . . . . . . . 455
written declaratioDs more reliable than oral ones • . . . . 455
remarks of various judges upon the value of declarations in

cases of domicil • . . . . . . . . . . . . . 458-459
Chancellor lValworth, in Re Oath. Roberts' Will.. 456
Dr. Lushington t in Hodgson v. DeBeauchesne . . 457
Tenney, J. t in Wayne v. Greene . . . . . . 458
Emmot, J., in Hegeman v. Fox. . . . . . . 458
Lord Justice Turner, in Hoskins v. l\latthew8 . .. 459
Lord Chelmsford, in Moorhouse ". Lord . . . . 459

written declarations . • . . 46()-4.64:
letters ..... . . . . . . 460
descriptioDs in deeds . . 461
descriptions in wills . ...• . . . 462
descriptions in deeds and wills not conclusive . .• 463
descriptions in judicial proceedings • . . . . 464

omission to speak; silence . 465
form of will . . • . . . 466
spelling of name. . • . . . . . . . . . . 466
formal declarations of domicil . . . . . . 450

DEED OF SEPARATION,
domicil of wife not affected by living apart from her husband

under a. . . . . . . • . • . • . . • • . . . 216
effect of, upon the right of either party to sue for restitution of

conjugal rights . . • . • • • • • . • • . • • . 216
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DEEDS, DESCRIPTIONS IN,
evidence of domicil . . . .

but Dot conclusive

575

Section
.. 461
.. 463

DEFINlTIOYS,
difficulty of defining domicil . . . . . . 57
definitioDs of the Roman law 58-61

(a) definition of the Code.. .• • . . 58-60, 374, 401
(b) definitions of the Digest. . . . . . 61, 374:

definitions of domicil by
the older continental jurists. . . • • • • • . 62

Donellus. • • • • . . . 62
John Voet . . . . • . 62
Hertius . . . . . . . . . 62
Cuja..CI. . . . . . . . . • . 62
Pothier (Pandects) . . . • . . . . . . 62
Vattel .. . . 63

of the French jurists 63
Denizart. . . . 63
Pothier (Cout. d ' Orleans) . . . . 63
Encyclopedia Modeme. . . . . . 6:J
Code Civil . . • . . . 63
Demolombe .... 63
Proudhon 63
Demante. • • . . • .. ..•.. 63
Ortolan . 63
Marcade. . . • . . . . . . 63

other continental jurists . • . . . 64
Bavigny . . . . . . . . 64
Calvo. . . . . . . . . . . 64:

American definitions . . 65
Story. . . . . . . . . . . . . . . 65
President Rl18h, in Guier D. 0 'Daniel. . 65
'Parker, J., in Putnam D. Johnson· . 65
I"ouisiana Civil Code . . . . . . . • . . 65

English judges . . . . . • . . 66
Kindersley, V. C., in Lord v. Colvin . 66
Lord Wensleydale, in Whicker II. Hume. . 66

English text-writers . . . . . • . . 67
Phillimore . 67
Foote. .. 61
Westlake. .. .•.. 67
Dicey. . •. . . . . . . . . . . 67

miscellaneous definitions of domicil . 68, note 1
Wolff (.Jus Gentium) 68
Forcellini (Lexicon) . .... . . • . 68
Gluck. . . . . . . 6S
Boullenois . . . . . . 6R
Desquiron . . . . . . . . . . . . . 68
Vallette . . . • . . 68, note 1
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Section

· • • • 68
68

· • . • 68
68
68
68
68
68
68
68
69

70-;2
73-73

72
7-1
76
77

• 374

DEFINITIOYS- continued.
Emmery .
I talian Code . . . .
Sardinian Code . . .
Court of Cassation ill l\felizet's case
El Diccionario de Legislacion . • . .
Paige, J., in Crawford l'. Wilson
Woodwal·d, J., in Chase v. l\liller
Wing, tT., in Rue High Appellant
Bishop (1Iarr. & Div.) . . .. .

usually not broad enough to include all phases of domicil. .
is domicil place or legal relation? . . • • • .
domicil defined by " home". .
domicil defined by" residence tt • • • •

of domicil suggested . . • .. ..•.
of residence . . • . . . .
of habitancy or inhabitancy . . • . . . . . • .
of domicil, national, quasi-national, and municipal
of domicil in the Bowan law mainly fonnuim of evidence .

DESCRIPTIONS,
in judicial proceedings. .
in deeds and wills . .

461
461-463

DIVORCE,
jurisdiction in, depends upon domicil . . • . • . . • . 39
can wife entitled to, establish a domicil for herself. .39, 223 et Bt!q.

DIVORCED WOMAN,
domicil of.

DOMICIJ.J,
acquired.

acquisition of.

(See WIFE.)

(See DOMICIL OF CHOICE.)

(See CHANGE OF DOMICIL.)

(See CHANGE OF DOMICIL.)

application of, U> various purposes in public and private inter-
national and municipal law . . . . . . . 25 et leq.

bibliography of . . . . . . . . . . . . • • . . 22-24
change of.

classification of . . . . • . . . . .
criteria of • . . . . • . •. • • • .

(See al80 EVIDENCE.

definitiona of .

· • .102, 103
• • • • . 862 et 8~'l.

57 et '~q.

· . . . 20
. • • . . • 18.19

144 tt ,t!q., 185
70
71
72

(See also DEFINITIONS.)

in American jurisprudence
in British jurisprudence . . • . .
and allegiance
and home; similarity . .

differences . . .
home the fundaOlental idea of domicil
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DOMICIL - continued. Section
and inhabitancy. . . . . . . . • . • . . . • 76
and residence. • . . . . . . . . . . . . . . 73,t '~q.

"residence" in American legi1dation usually, although not
always, means domicil. . . . . . . . . . . . . . 75

national, quari-national, and municipal, distiuguished. . . • 77
(See also NATIONAL DoMICIL, QUASI-NATIONAL DoMICIL, and MUNI­

CIPAL DOMICIL.)

general rules of . . . . . . . • . . . . . . . 78 ,t '~q.

(See also GENEBAL RULES.)

evidence of.
(See EVIDENCE, BURDEN OJ' PROOJ', PRESUMPTIONS, etc.)

reverter of. . . . . . . . . . . . . . . . . 190,t "9.
(See also REVERTER OF DOKICIL.)

of particular persons.
(See WIJ'B, IlII'ANT, NON COMPOTES, PAUPERS, PRISONERS, EXILES,

REJ'uGBES, InALID!, SOLDIIt.R8, SAILORS, PUBLIC CIVIL OFJPICERS,

AMBASSADORS, CONSULS, aud STUDENTS.)

in particular places. .
. (See FRANCE and EASTERN COUNTRIES.)

once shown, presumed to continue . . . .. ... 362
(See also PSIl:8UIIPTIONS.)

once acquired continues until another is acquired . . 82, 113, 201
when domicil vests and is divested • . . .. . .184, 179

DOMICIL OF CHOICE,

described by Lord Westbury • . . . . . • . . . . . 195
gained animo 'tfacto . • . • • • . . . . 125 et leq., 193-19j
and, according to the doctrine of Udny 1:. UdIlY, may be lost by

mere abandonment and without acquiring another domicil of
choice • . . • • . . . . . . . . . . • . 192 et leq.

according to the American authorities continues until another
domicil is gained. . • • . . . . • . . . . 82, 113, 201

(See also CHANGE OJ' DOMICIL.)

slighter proof required to show the 1088 of domicil of choice
than of domicil of origin . . . . . . . . . • • . . 362

stronger proof required to show the substitution of one domicil
of choice for another than to show reverter of dOlnieil of
origin . . . • • . . . . 362

not the subject of reverter . . . . . . . 208

DOMICIL OF ORIGIN. . . . .
every person receives at birth a
not the same as origo in the Boman law
various phrases used as equivalent to . . . .
forum originu an incorrect expression . . . .
bow constituted • • .
of legitimate child . . . . . .
of illegitimate child . . . . . . . .
of foundling . . . . . . . .

87

. 1M et ,eq.
1M, 195

6,104
104, note 3
104, note 3

105, 195
105, 195
105, 195

105
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5
. . 6, Dote

. 2 et ,eq.

DOMICIL OF ORIGIN- continued. Section
of posthumous child . . .' . • . . • . • 105
place of birth prima .facie domicil of origin . 105

but not conclusively. • . • 10j
in the Roman law . . . • . . . . • 106
opinions of Civilians concerning 107, 108
ide immutability . . . . . . . . . . . 101
id constitution and chauge. . . . . • . . 108
in British and American jurisprudence . 109 tt Itq., 190 et Itq.
" clings closely" . . . . . • . . . . . . 110 et _eq., S6:!
doctrine of Udny v. Udny . . .. . 111 et ,eq., 192 et le'l.

not likely to be held in this country . . . 113
cannot be extinguished by act of the party. 111, 195
may be extinguished by actnf the law . . 111,193
adheres until another domicil is acquired . 114, 195, 380
presumption against change of ..... . 115-118, 380
this pre8umption modified by circumstances . . • . . 116, 117

applies also iu favor of resumed domicil of
origin . . . . . . . . . . . . . 118

burden of proof on him alleging a change of domicil of origin . 880
which is Dot discharged by showing mere residence else-

where . • . • . • • . . . . . . . 880
contra • . . . . . . . • . . . • . . . . 37'8

stronger proof required to show 1088 of, than 1088 of domicil of
choice • . . • . . . . . . . . . . . . . . . 362

" reverts easily" . . • . . . . . 119 tt ,eq., 190 ,t ,eq., 362
(See also REVERTER or DOMICIL.)

slighter circumstances required to show re.acquisition of domicil
of origin than acquisition of domicil of choice. . . . . . 119

the principle, however, a relative one . . . . • . . . . 120
a matter wholly irrespective of any animUl on the part of its

subject . . . . • . . . . . . . . . . . . . . 19:)
cannot be obliterated . . • . . • . . . . .. . 193
is put in abeyance on acquisition of domicil of choice. . . . 193
a highly technical fiction. . . . . . . . . . . . • . 199
a person may have domicil of origin in a country without ever

having been there . . . . . . . . . . . . . . . 199

DOJ.IICILIUM,
in the Roman law . . • . . .

texts concerning, collected
and origo. • . . . . • .

(See also ORIGO AND DOIIICILIUIrI.)

DOJ.lI1CILIUM ORIGIJ.VIS.
(See DOMICIL OF OBIOI!'.)

DOUBLE RESIDENCE". . . . . . . . 421-425
residence in several States or countries. . . . . . 422

municipal districts. . . . . . • • • 423
may R person having- Fevers1 residences elect his domicil? 424-
d"gellillg-bouse Upoll the diyiding lille of two districts. . 423
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n'YELLING-HOUSE,
ownership of, as evidence of domicil. .
sale of, as evidence of domicil. .
purchase of, as evidence of domicil . • . • .
on dividing liDe of two districts . . . . .

E.

579

SeetiOIl
o • 417

. 418
419

. 425

EASTERN COUNTRIES,
domicil in . . . . . . . . . . . . . . • . . 358-861
different rules for the determination of domicil applicable to

Eastern and to \Vestern countries . . . . . .• • • • 358
presumption against a change of domicil to the former stronger

than to the latter . . . . . . . . 858-860
Lord Stowell, in The Indian Chief. ". . 0 858
Dr. IJushington, in Maltass v. l\laltass 859
Chitty, Jo, in Re Tootal's Trusts . .. .. 0 • 360

can an American pr European acquire a domicil in an Eastern
country? . . • . . . . . . 360, 361

EAST INDIAN CASES 0 • • • • • • • • 155, 157, 360, Dote

E~IANCIPATED MINOR.
(See IN"ANT.)

~VIDEN'CE RELATIVE TO DOMICIL,
general principles of, recapitulated . . • . . . . . . . 362
each case must be determined upon its own circumstances 366 et .eq.
all the facts of a man's life are evideuce of his domicil . 369 et ,eq.

" acts and declaratioDs" . . . . 369
" conduct". • . . . 0 • • • • • • • • • • • 369
" train of conduct". . . • • . . . . . . 866
U mode of life" . . . .. 869
U habits". .... . • . . . • 369
disposition . . . . . . . . • . • . . . 809
character • . • . . • • . . 869
pursuits . .. .... ..•. • 369
domestic relations . . . • .. . 369
family, fortune, Rnd health . . . . . 369
u the whole history of the man from his youth up". . .• 360

no fact is of itself conclusive . • . . . . . 0 • • 869 tt ,eq.
although certain facts are usually entitled to more weight

than others • . • • • . . . . . . 378
and acarcely any is too trivial . . . . . . . . 869,t leq.

bow facts are to be coDstrued . . . . . . . 372
p,obabila conitcturm . . . . .. •. 0 • • • • 3i1
definitions of domicil in the Roman law mai~ly jOrTllltlrz of

evidence. . • . . ... . . . . • • . . . • • 374:
pre~enee at a place prima facit evidence of domicil there. . . 3i5

but is not conclusive . . . • . . . . . . . . . 376
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882" Hq.

. 401 tt ,tq.

8ectioD
. • 877 et ,eq

EVIDENCE RELATIVE TO DOMICII.I - continued.
residence as evidence of domicil . • . .

(See also RESIDENCE.)

length of residence or time. . . . .
(See also TIKB:.)

residence of wife and family . • • .
(See also WIFE.)

residence of children, grandchildren, and other relatives. • . 406
nationaIity and religion of wife, form of IDarriage ceremony, etc. 407
place of marriage and residence of wife &8 evidence of quasi-na-

tional domicil. . . . . . • . . . . . . . 408
betrothal. . . . . • • • . . . • . . . • 409
residence and engaging in business . • . . 410 et '~q.

mode of living . . . . . . . . . .' .• 414 tt ,eq.
residence in hotels and temporary lodgings . . • . 415
residence in leased houses or lodgings . . . . . . . . . 416
ownership, purchase and sale of dwelling-house or other real

estate . . . . . . . . . . . . . 417-419
location of personal property . . . . • 420
double residence . • . . 421-425
place of death • . . . . •. • • .. .. 426 ·
place of burial . . . . . . . . • 427
purchase of burial-place • . . . • • • . '. . 428-430
sale of burial-place . . . . . • 431
naturalization . . . . . . . 432-434
voting, etc. . .485-441

(See also VOTING.)

payment, etc., of personal taxes . . . . • . 442, 443
(See also TAXES.)

holding office. • • . . . . . . . . . . . • 444
(See also OI'I'ICE.)

treatment by public officers . . . . •. • 445
jury service • . . . . . . . . • . •. ..• 446
militia service • . . . • . • . . . . . 447
taking part in town meetings • . . . . . . . . 448
declarations, oral and written, descriptions in legal documents.

etc. . . . . . . . . . . . . . . . . . . 449 et .eq.
(See DECLARATIONS.)

party whose domicil is in question may himself testify with
. regard to his intent. . • . . . . . . . • . • . • 467

F.
FACT AND INTENTION.

(See ANIMUS ET FACTUII.)

FACTUM,
requisite for the acquisition of a domicil of choice is complete

transfer of bodily presence from the old place of abode to the
new . . . . . • . . . • . . . • . . . • 127 tt ,Ilt.
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FACTUM - continwd. Section
a domicil of choice cannot be acquired in itintr, . .180-133
requisite for reverter of domicil of origin is quitting the place

of acquired domicil. . . . . . . . . . . • . . . 204
transit to domicil of origin need not be direct ... . . . . 206
simple and euy to prove. . . . • . • . . . . . . . 364­
transfer of bodily presence from one place to another will not

aloDe constitute domicil, intention must concur 125, 126, 185,
186, 182

FAMILY, RESIDENCE OF
as evidence of domicil

(See also WII'E.)
FATHER,

relation of, to domicil of infant child
(See also INFANT.)

to domicil of insane major child .
(See also NON COMPOS.)

401 tt 'eq.

• 235 et seq.

• .267, 268

FORM,
of will as evidence of domicil . . . : • . . . . • . • 466.

FORMAL DECLARATIONS OF DOMICIL.
(See DECLARATIONS.)

FOREIGN ATTACHMENTS,
relation of domicil to . . • . . . . •

FORUM ORIGIN/S.
(See DoMICIL OJ' ORIGIN.)

49

FOUNDLING,
domicil of origin of, prima facie, where he is found. . 105, 228, 362

but not cODclU8ively. . . . . . . . . . . 105, 228, 862

FRANCE,
domicil of foreignen in : . . . . • . . . . . . 841,t ,tq.
Article 13 of the Code Civil. . • . . . . . . . . . . 341
the difficulty attending the subject largely ODe of method . . 842
varioUl opinioDs of French text-writers. • . . . . . . 343-347

(1) that a foreigner cannot establish a domicil in France
even with authorization . . . . . . . . . . . 848

(2) that a foreigner may establish a domicil there only with
aothorization . . . . . . . . . . . . 844, 845

(3) that a foreigner may establish a domicil there without
authorization . . • . . . . . . 346, 847

decisions of the French courts • • • . . . 848
English cases. • . . • . . .349-354

Collier 1'. Rivu . . . . 849
Anderson v. Laneuville . . • . . • 350
Bremer D. Freeman . . • 851
Hodgsoll ". De Beauchesne . • . . . 852
Hamilton ". Dallas . . . . . • • . 853
results of the English cases . . . • • . . . 854
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Seetion
855,856

• . 355
355, note

356

}'RANCE - continued.
American cases . .

Dupuy v. Wurtz .•....••..
Tucker v. Field . . . .
Harral v. Harral . . . . .

ar~ the consequences of authorization personal, or do they ex­
tend to wife and family? . . . • . . • . • • •

FREEDOM OF CHANGE.
(See RULES.)

G.

357

GRANDPARENT,
when grandchild may acquire the domicil of .

GUARDIAN,
relation of, to domicil of infant ward

(See also INFANT.)

to domicil of insane ward • . .
(See also NON COMPOTES.)

GUARDIANSHIP,
relation of domicil to. . .

H.
HABITANCY.

(See INHABITANCY.)

U HABITATIO ASSIDUA,"
of the Civilians, equit'alent tAl "resideoCf!" .
as evidence of domicil

HOME AND DOMICIL,
similarity. . . . . . . . . . . .
differencea . . . . • . . . . . • . .
home the fundamental idea of domicil .

HOl\fESTEAD AND OTHER EXEMPTIONS,
relation of domicil to. . . . . . . .

HOTEL DES INVALIDES,
forms the domicil of its inmates

· . 245

2-19 et Itq.

265,26B

84

. 877

. 877

70
71
72

56

271
HOTELS,

residence in, as evidence of domicil

HOUSE. I..EASED,
residence in, as evidence of domicil . . . .

(See also DwELLING-BOUSE.)

HUSBAND AND '\~IFE.

(See WII'E and MARBIAGB.)

HUSBAND, DOMICIL OF,
Dot controlled by wife. • • • • • • • •

· . 415

416

• . • • . . 404
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683

Section

· . 228
· • 2:28
• • 2"28

. 228
• 228

220

IDIOTS A~"'D LUNATICS.
(See NON COMPOTES.)

ISABILITY TO RETURN,
to former place of abode after a voluntary absence cum animo

revertendi prevents a change of domicil . . • . . . . . 130

IXFANT,
domicil of origin of legitimate •

illegitimate
posthumous .
foundling.

domicil of le~timated . . . . . . . . .
domicil of, cannot be changed by his own act
under ~e Scotch law a child who haa reached the age of puberty

may change his domicil . . . • • • • . . • 229, note :l
Roman law . . . . . . • . . . • . • • • . . . 2ao
the rule of disability sometimes stated in this country as appli-

cable only to unemancipated minors • . . . . . . . . 231
is there any exception in favor of the power of a married minor? 232
other exceptiol18 8uggeated • • . . . . . . . . . . . 238
emancipated minor an exception under the French Code Civil. 2a4
dOJDicil of II. minor follows that of his father during the life of

the latter . . . • . . . . . . . .. 235
even though they dwell apart . . . • . • . . . . 230
possible exception . • . . . . . . . . 237

upon the death of the father domicil of infant follows that of
his mother. . . . . . . . • . . . . . . • 288 et seq.

British authorities: Potinger 11. Wightman. . . . • . 2a9
American authorities • . . . . . . . . . . . . 240

does domicil of infant necessarily follow that of his widowed
mother, or may she change hers without affecting his? . . 241

is the qualification that the mother must act without fraud a
valid one? . . • . .'. . . . . . . . . . 242, 243

the power of the mother does not extend beyond widowhood • 24-4:
upon the remarriage of their mother infant children retain the

domicil which they have at that tilDe. . . . . . . • . 244
ste~father cannot change the domicil of his step-children . . 244
domicil of illegitimate children • . • . . . . .'. . . 244 a
upon the death of both parents an infant may acquire the domi-

cil of a grandparent . • . . . . . • . . . . • . 245
but in such cue he must reside with the grandparent • • 245

domicil of apprentice. . . . . . . . . . . . . . . 246
adopted child. . . . . . . . . . . • . 247, 248

power of guardian to change the domicil of minor ward 249 et seq.
a vexed question. . . . . • • . .• .•• 249
continental authorities in the affirmative. . . 2:>0

in the negative . 251
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INFANT - continutd. 8ediOD
English text-writers. . . . . . 2~~

American text-writers . . . • 253
no direct decision in England. ..•. . . . 2M
Potinger v. Wightman not in point, althougn by D1:111Y

erroneously sUllposed to be. • . . . . • . . . . 254
American decisions

natural guardian may change the domicil of his infant
ward. • . . . . • . . • . . . . . . . 2;)~

domicil of guardian not necessarily that of his infant
ward. • • . . • . • . • . . . . . . . 256

guardian may change the municipal domicil of his
infant ward . . . • . • • . . . . . . . 257

power tAl change national or quasi-national domi-
cil . . . . . . • . . • 258 el 'eq.

cases in the affirmative • • • • . . 258
. cases in the negative 259

general results of the American cases . . •. 260
general reasons against the power of guardian to

change the national or quasi-national domicil of his
infant ward . • . • . • 261-263

INHABITANCY AND DOMICIL ..•.

INSANE PERSONS, DOMICIL OF.
(See NON COMPOTES.)

INTENTION,
(See ANIMU8.)

to remain.

76

28 tt ,tq.

(See ANIMUS MANENDI.)

to change domicil not sufficient without actual removal 125, 126, 182
no matter how strong the intention may be. . • . 125, 126

or how solemnly expressed. . • . . . . • .125, 126
intention must concur with act . . . . 125 et ,tq., 185, 136, 182

and must clearly appear . . . . . . . • . . . . 186
person whose domicil is in question n18Y testify to his intention 467
the requisite, cotnplex and difficult to prove . . • . 865

how provable . • . . • . • • • . . • .'. 365 et leq.

INTERNATIONAL LAW, PRIVATE,
uses of domicil in '. . . • . . .

INTERNATIONAL LAW•.PUBLIC,
uses of domicil in . .

national character
naturalization. . .

INTESTACY.
(See SUCCESSION.)

INVALIDS,
domicil of •

26,27
. . • . . 20

27

• . • 141, 28i ~t 1(q.
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~N~~ ~~

domicil cannot be changed in. . . . . . . . . . 130 et seq.
contrary view maiutained by some in event of death of the party

during the journey. . . . . . . . 128, 129, 193, 194, 200
exception in favor of reverter of dOluicil of origin. 127, 190 et ,eq.
a fortiori, no change takes place when the tenitoriallimits of the

old domicil have not been passed . . . . . .. . 132

J.

• 464

52
. 446

JUDICIAL CITIZENSHIP,
dependent upon domicil . . . • .

JUDICIAL PROCEEDINGS,
descriptions in, as evidence of domicil. . . . .

JUDGMENTS, FOREIGN AND INTERSTATE,
relation of domicil to. . . . . . . . • .

JURISDICTION,
in general. . . . . . . . • .
of Federal courts in controversies between citizens of different

States • . 0 • • • • • • • • 0

of Federal courts in bankruptcy . . . . . . .
~n f~reign attachments . • 0 0 0 • 0 • • • • • • 0

In dIvorce. . . . . . 0 • • • • • • • • • 0 • •

in the Roman law depended nlaiuly upon domiciliufll' •

JURY SERVICE,
liability to, depends upon domicil .
as evidence of domicil. . 0 • 0

48

47

47

48
48
49
39
9

JUS CIVITATIS.
(See CITIZBK8BJP.)

L.
"LARES,"

equivalent to wife . . • . . • • . . . . . . . 58-60, 401

LAWS, LOCAL.
(See LOCAL LAWS AND CUSTOMS.)

LAWSUIT,
residence for the purpose of conducting. 8utlici61lt, according to

J"ord Stowell . . . . 0 0 • • • 0 • • • 38ft
contra, according to the generally received view . 387

LEACH, SIR JOHN,
dictum of, in }\fUDroe v. Dot1Jtlas . 0 • 0 • • • 0 • 128 et R(I'l.

followed by Wood, V. C.. in Forbes Do Forbes 129
and hv Wharton and Westlake . . " 129

criticised . 0 • • • • • 128 note 3, 129 Dote 2, 193, 194
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60

15

133

Section

• 41U
LEASED nOUSES,

residence in, as evidence of domicil
LEGACY TAXES.

(See TAXES.)

J.lEGITIMACY AND LEGITIlfATION,
relation of domicil to. . . . . . . . . . • . . . 30, 31

LENGTH OF RESIDENCE,
(See TIME.)

not necessary to constitute domicil . . . . . . . . . . 134
if intention be present, domicil vests instantly . 184, 179

not sufficient to constitute domicil if inten~ion be absent . 130, 136
as evidence of intention. • . . . . . . . . . . 382 et It'}_

LIMITATION QF ACTIONS,
relation of domicil to. . .

LOCAL LAWS AND CUSTOMS,
great number" of, formerly existing on the continent . . . . 14
gave rise to the application of the principle of domicil to the

solution of questions of conflict • . • . . . • .

LOCALITY, RESIDENCE IN A DEFINITE,
not necessary for acquisition of domicil. . .

I~ODGINGS,

temporary residence in, as evidence of domicil . . . . • . 415
leased houses Of, residence in, as evidence of domicil . . 416

LUNATICS, DOMICIL OF.
(See 1\ON COMPOTE&.)

M.

l\IAJORITY AND MINORITY,
relation of domicil to . . . . 35, 195

. . . . . 36,195
. . . . . . • 86, 195

. 36, 19;)
87,S8

37
89

. . Sia
. 407
. 408

lIARRIAGE,
validity of, by what law determined .

formal requirements. . . . . .
capacity for . . . . . . .

legal effects of . . . . . . . . .
mutual property rights of husband and wife . . . . .
capacity of married women to make valid contracts. .
construction of marriage contracts . • . . .
form of marriage ceremony as evidence of domicil .
place of, relation of, to quasi-national domicil

l\IARRIED MINOR.
(See INFANT.)

l\IARRIED 'VOMAN.
(See WIFE.)

MATRIl{ONIAL DOMICIL . . • . . . . . . . . . 87,3t6
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MILITIA SERVICE,
liability to, in many States, depends upon domicil .
as evidence of domicil. • . . • . .

MINOR.

Section
52

. 447

(See lNJ"ANT.)

MLVORITY.
(See MAJORITY.)

MODE OF LIVING,
as evidence of domicil •. 414

MOTHER,
relation of, to domicil of ~er fnfaDt child. . . . . . 238,t seq.

(See also INFANT.)

MOTIVE FOR CHANGE OF DOMICIL,
immaterial if the proper intention be present . . • . . . 142
change of domicil not prevented because residence is chosen in

order to escape taxation . . . . . . . . . . . . . 14:2
or other burdens. . . . . . . . . . . .. 142
or to give jurisdiction to the Federal or other courts. . . 142

compulsion and, distinction between . . . . . • . 140, 141
preference for a particular climate on account of health does

Dot prevent. change of domicil . . . . . . . . . • 141

. . • . 40 et ,tq.
40

. 37, 41 tt seq.
87
41

42-45
42
45

43-45
43
43
43
43
44
45

MOVABLES,
assignments of . . . .
88signments of particular
general assignments of .

(1) by marriage. . . . . . . .
(2) by bankruptcy. • .
(3) by death . . . . . • . . . .

(A) intestate succession
administration· .

(B) testamentary administration
(a) validity of wills. . .

(8) capacity of testator.
(b) formal requirements. . . • . .
(c) validity of particular provisioDs. .

(b) constructioD of wills . . • • . . • . .
(c) probate . . • . . . . . . .

MUNICIPAL BURDENS,
8ubjec~i~~ to, in the Roman law dependent upon origo and

dom.ciltum • . • • . . • • • . . . . . . . •• 8

MUNICIPAL DO}fiCIL,
generally speaking, every person has a. . • . . . 86, 87, 181
every person receives a municipal domicil of o1"j~iu . . . . 181
once acquired continues until another is acquired . . 181
Dot the subject of reverter . . . . . . . .. .. 207
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182
182

. 183 tt seq.
· 183

183
· 183

184:
· 184

185
. 185

185
185

MUNICIPAL DOMICIL - continued. 8eetion
change of . . . . . . . . • . • • . . . . . 180 et ,tq.

more easily changed than national or quai.national domicil 180
presumption against change of • . . . . 181
burden of proof 011 him who asserts it. . . . • . . . 181
factum et animus necessary for a change of • . . 182
mere absence does not destroy . . . . . 182
nor temporary presence at a place constitute 182
mere intention insufficient to change . . . . 182
act must accompany intention . . . . . . 182
the necessary act or factum. is complete transfer of bodily

presence . . . . . . . .•• . . . . . . . .
cannot be changed in ilinu, • . . . .

the requisite animus . . . . . •
includes (1) capacity to choose • . . • . .

(2) freedom of choice
(3) actual choice. . . . . • . . .

animus non rtlJerlendi . . . • . .
. not always. necessary for a change of municipal domicil

alumus manendI. . • • • • • . . • . •
necessary for a change of municipal domicil • . • .
not intention" to remain always". . . .
intention to remain" for an indefinite time" .
negative view of; "residence in a place without any present

intention of removing therefrom". . . . . . . . 186
intention to make the new place of abode "home "'0 • 187
bow far contingent animus manendi will suffice, not clear . 188
double residence .............• 189

less proof required to show change of Dlunicipal domicil than
change of national or quari-national domicil . . . • . . 862

(See also DOMICIL.)

'MUNICIPAI~ LAW,
uses of domicil in . . . . . . 28 et '~9.

l\IUNICIPAL ORGANIZATION OF THE ROMAN WORLD 1

MUN ROE v. DOUGLAS,
dictunl of Sir John Leach in (death in itineJ·'). . . • . 128 et '~q.

followed by Wood, V. C., in Forbes 17. Forbes. . . . . 129
and by Whartou and Westlake . . • . . . . . . 129

criticised. . . . . . 128 nots 8, 129 note 2, 193, 194

N.

. 466
NAME, SPELT..tNG OF,

may be evidence of domicil

NATIONAL CHARACTER,
how far dependent upon domicil . . . . . . . . . . 26, 887
cases of, to be used wi th great caution as authorities upon the

general subject of domicil . • . . . . . . . . . 26, 381
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NATJONAL DOMICIL, Section
distinguished from qua.~-natjonal and municipal domicil. . . 77
more difficult to change than quasi-national or municipal

domicil . . • . . . . . . . . . . . . . . . . 123
hence stronger proof required to show a cbange of the former

than of either of the latter . . . . . . . • . . • . 362
(See also DOMICIL.)

NATIONALITY, POLITICAL,
&8 the basis of personal law • . . . . . • • . • . . 12, 16
change of, not necessary for change of domicil .144,t .e9., 196, 432

NATIVE DOMICIL.
(See DOMICIL OJ' ORIGIN.)

NATIVITAS.
(See ORIOO.)

NATURAL DOMICIL.
(See DOMICIL 01' ORIGIN.)

NATURALIZATION,
domicil usually necessary for . . . . .. ... 27, 482
Dot necessary for the acquisition of domicil 144 ~t .eq., 482
strong evidence of domicil . • . . . . . . 432-434

opinions of the continental jurists . . . • . . 483
British and American authorities . . . . 434

NON COJfPOTES . . . . . . . .. ... 264 et leq.
persons of unsound mind usually deemed incapable of changing

their domicil . . . . . . . . . . . . . . . '" . 264
but not every degree of mental unsoundness will render them

thU8 incapable . . . . . . . . . . . . . . . . 264
relation of guardian to the domicil of his insane ward 265

(a) his domicil Dot necessarily that of his ward 265
(6) he appears to have the power to change his ward's munici·

pal domicil. . . . • . . . . . . . . . . . 265
(c) his power to change his ward'i national or quasi-national

domicil, to say the least, is doubtful . . . . . . . 265
French law. . . . • . . . . • . . . . . . . . 266

relation of the father to the domicil of his insane major child 267,268
(a) where the latter becomes insane after attaining his major-

ity . . . . . . • . . . . . . . . . • 267, 268
(b) where he continnes insane from infancy Of • • • • 267, 268

domicil of insane persons not changed by removal to asylum • 269

o.
OFFICE,

eligibility to, depends largely on domicil . . . . . 54
holding local. evidence of domicil. . . . 444

but not conclusive . • . . . . . . . • . . . . 444
absence of right to hold, does not necessarily indicate absence

of domicil . . . • . . . • . . . . . . . · . . 444



590 INDEX.

OFFICERS, PUBLIC, SectIon
treatment by, as evidence of domicil. . • . . . . 445
domicil of.

(See PUBLIC CIVIL OFFICERS, SOLDIERS, SAILORS, AMBASSADOR8,

and CONSULS.)

O..v:us.
(See BURDEN OF PROOF,)

ORIGIN, DOMICIL OF,
(See DOMICIL OP ORIGIN.)

ORIGINIS, FORUAI.
(See DOMICIL OIP ORIGIN.)

ORIGO, OR MUNICIPAL CITIZENSHIP IN THE ROYAN
LA\V . . . . . . . . . . . • . . • • . . . 3 et '~q.

arose in four ways. . . . . . . . . . . . . . •. 3
(1) by birth (nrigo proper, or nativital) . . • . . . .. 3

legitimate child usually followed the citizenship of his
father • . . . . . . . . . . • . . . .. 3

exception in certain cities. • . . . . • . .. 3
illegitimate child followed the citizenship of his mother . 3

(2) by adoption . . . . • . . . . . • . . . .. 3
emancipation destroyed citizenship acquired by adoption 3

(3) by manumission. • . . . . . . . . . . . .. 3
(4) by allection . . . . . . . . . . . . . . .. 8

could be extinguished only with the consent of the mUDicipal
authorities . . . . . . . . . . . . . . . . .' 4-

of the wife suspended during marriage • . . . . . . . . . 4:
80 too of the &enator and soldier during the time of his service . 4:
a person might at the same time possess citizenship in several

oowns . . . . . . .. .,.... 4
or might be without any. . . . . . . , . • '. 4-
not domicil of origin . . . . . , . . . . . . . . 6, 101

ORIGO AND DOMICILIUM IN THE ROMAN LAW. . 2 et ,eq.
cODsequences of. • . • . . . . . . .. .. 7 et .eq.

subjection to (0) municipal burdens • . . • . 8
(b) local magistrates Vorum). . . . •. 9
(c) personal law . . 10

O'VNERSnIP OF D'VELLING-HOUSE OR OTHER REAL
ESTATE.

as evideDC8 of domicil . . . . • . . . . . '. • • • 417

P.

PARTIcrI.lAR PERSONS, DO}(lCIL OF.
(See WIFE, INFANT, NON COl\IPOTE8, PAUPERS, PRreOKER8, EXILES,

REFUGEES, INVALIDS, SOLOIF:RS, SAILOR8, PCBLIC CIVIL OFFI­

CERS, AMBASSADORS, CO~8CL8, aDd STCDKN·rs.
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PATERNAL DOl\IICIL.
(See DOKICIL OF ORIGIN.)

PATERNAL POWER . . . . . . . . . . . . .

PAUPERS,
domicil of, Dot changed by removal to poor-house

PAUPER SETTLEMENT.
(See SETTLEMENT.)

591

Section

33

270

420

PERSONAL LAW,
dependent to some extent upon origo and d071licilium in the

Roman law. . . . . • . . . . . . . . . . . . 10
but mainly upon Roman citizenship . . . . . . . . 12
in the Middle "Ages, and to a small extent in modem times,

upon race descent. " . . . . " '.' . . • 12 et 8tq.
in modern times, mainly upon domicil . . . . . . . 12
although to some extent upon political nationality 12

PERSONAL PROPERTY,
location of the bulk of, as evidence of domicil

(See a]so 1{ovABLE8.)

PERSONS, PARTICULAR, DOMICIT~ OF.
(See PARTICULAR PERSONS.)

PLACE OF BffiTH.

PLACE OF BURIAL.

PLACE OF BCSINESS.

PLACE OF DEATH.

(See BIRTH.)

(See BURIAL.)

(See BUSINESS.)

(See DEATS.)

PJ~ACE OF MARRIAGE.
(See MARRIAGE)

PLACE OF RESIDENCE.
(See RESIDENCE.)

POLITICAL NATIONALll'Y.
. (See NATIONALITY.)

POSTHUMOVS CHILDREN, D01IICIL OF .

PRESENCE AT A PLACE,
evidence of domicil there. • .

but not conclusive

105, 228

• 375
. 876

PRESUMPTIONS,
against a change of domicil. 115, 122 et seq., ~51, 181, 362

not overcome by merely showing absence . . 151
abandonment must clearly appear. . . . . . . . . 151

(See CHANGE OF DOMICIL.)
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PRESCMPTIONS -continutd. Section
particularly strong against change of domicil of origin

115 et aeq.t 122, 380
but this presumption is modified by circumstances . 116, 117

(See DOMICIL OF ORIGIN.)

that a man dwelling apart from his wife and family does not;
intend to abandon them . . . . . . . . . . . . . 401

that a man is domiciled where his wife and family reside 401 et leq.
but this is not conclusive . . . . . . . . 404, 405

of domicil from long residence. . . . . . . . 389
(See- also RESIDENCE and TIIIB.)

against reverter of domicil of origin. . . .. ... 203
t·hat the residence of certain persons is temporary.
(See AIrfBA88ADOR, CONSUL, EXILE, PRISON'ER, PUBLIC CIVIL

OFFICER, REFUGEB, SOLDIER, and STUDENT.)

(See also EVIDENOB and BUHDEN 01' PaooF.)

272
273

. . 274
. •... 275

276

PRISONER,
does not necessarily acquire a domicil at the place of his im­

prisonment . . . . . . .
but may if he 80 desire. . • .

domicil of prisoner for life •.. . •
trausported convict. . .
relegatUl in the Roman law. . . . .

PRIZE CASES, BRITISH, .
the only authority for the doctrine of Udny v. Udny • 19S
not safe as authorities upon the general subject of domicil 26, 198,387

46

362

PROBABILES CONJECTUR.£,
to be resorted to for the determination of domicil • • . 871

PROBATE DUTIES . . . . _ . . . . . . . . . . . 46

PROBATE OF WILLS,
relation of domicil to jurisdiction for.

PROOF, BURDEN OF.
(See BURDEN Oil' PROOF.)

PROOF OF CHANGE OF DOMICIL RELATIVE,
each case must be determined upon its own circumstances 866,t ,etl.

PROOF, RELATIVE AMOUNT OF,
required to show change of national, quan-national, and muni­

cipal domicil . . . • . . . . . . • . . .
acquisi~i~n of domicil of choice and reyerter of domicil

of ongJn . . . . . . • . . . . . . . . . . 362

PUBERTY,
under the Scotch law, child who 1188 reached the age of, may

change his domicil at pleasure • . . . . . . . 229, Dote 3

PUBLIC CIVIL OFFICERS,
life functionaries . . . • . • • • • • • • • . 808, 809
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• . 419

PUBT4TC CIVIL OFFICERS - continued. SectiOD
holders of temporary or revocable offices or employments 810 el ,eq.

do not necessarily acqnire domicil at the place where theil·
duties are to be performed • • • . • • . . . . 810-313

Govemment employees at \Vashington • . . . . . • 813
bolder of a temporary or revocable office may acquire domicil

where his duties are to be performed. . • . . . . . . 314
public officer remaining after the expiration of his office. . . 31~

provisioDs of American State coDstitutioDs with respect to
voting • . . . . . . . . . . . • . . . . • . 816

PURCHASE OF BURIAL-PLACE,
as evidence of domicil. . . . . . . . . . • . . .428-430

PURCHASE OF DWELLING-HOUSE,
or other real estate, as evidence of domicil

Q.

QU~4SI-NATIONAL DOMICIL,
distinguished from national and municipal domicil . • • . 77
the 8ubject of reverter. . . . . . • . • . . . . • . 207
change of, less proof required to show, than to show change of

national domicil. . . . . . . . . . . . . . . . 362
stronger proof required to show, than to show chauga of

municipal domicil. . . . . . . • • . • • • . 362
(See also DOMICIL.)

R.

279 et ,eq.
. 280 et seq.

. • 28·1

. . 417
418

. • • • . . 419

RACE DESCENT AS THE BASIS OF PERSONAL LAW 12etseq.
REAL ESTATE,

ownership of, as evideuce of domicil .
sale of, as evidence of domicil. .
purchase of, as evidence of domicil • .

REFUGEE,
domicil of . • . . . . . . • •
political . . . • . . . . .• .•
fugitive from the horrors ~d dangers of war .

RESIDENCE,
and domicil • . . . • • • . • . • • . 73 et ,~.
attempts to define . . . . . . • . . . . . . . . 74, 377
used in ditterent senses • . . . . . . . . . . . 7:l
i u American legislation generally, although not always, means

domicil . . . . . . . . . . . . . . • . . . . 75
mere change of, not sufficient to constitute a change of domicil

125 ,t ,e9., 135, 136, 182
DO length of, sufficient to constitute domicil . . . . . 135, 186

intention must concur . 125 et ,eq., 185, 186, 182, 380

88
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139

193, 194

.. 410-412
413

• 41~

. 416

of children.

(See TIllE.)
and engaging in business as evidence of domicil .
place of, preferred to place of business as domicil
in hotels or temporary lodgings as evidence of domicil
in leased houses or lodgings as evidence of domicil. .
j u several plaCes.

(See DOUBLE RESIDENCE.)

national character gained by, ceases by abandonment. .
of wife and family-

RESIDENCE - continued. Section
DO length of, necessary to constitute domicil . . • . . . • 1M

domicil vests instantly if the proper intention be present
134, 179

in a definite locality not necessary for a change of domicil . . 133
as evideDce of domicil. . . . . . . . . . • . . 877 et Bt!q.

prima faci~ evidence of domicil . . • • • _ 378
but not conclusive . • 377

by itself equiv~&l as evidence of domicil . 877, 37'9
decisive as to the necessary factum 379
but equivocal as to the necessary anim," . • . • 379
length of.

(See WIFE.)

(See CHILDREN.)

RETURN, INABILITY TO,
after voluntary absenee from former place of abode cu.. animo

revertendi, prevents a change of domicil. . • . . . . .

REVERTER OF DOMICIL,
" domicil of origin reverts easily" • . . . 119 et ,eq., 190 ,t leq.
slighter circumstances required to show re-acquisition of domicil

of origin than acquisition of domicil of choice. • . • 119, 862
the principle, however, a relative one . . . . . .. 120
Story's statement of the doc'rine of reverter. • . . . . . 191
8ubstantially that adopted by all American jurists. .. 201
being in itiMTB to domicil of origin Decessary to regain it. . . 191
British doctrine otberwiae . . . • . . 192 el,ef.
Udny v. Udny, doctrine of, stated. . • 192 et '~9.

doctrine of, criticised . . . . • . 112, 196 ,t .eq.
remarks of Lord Hatherley in • . . • _ 198
remarks of Lord Chelmsford in . ... ...•• 194
remarks of Lord Westbury in . . • . • . . . 195

upon abandonment simpliciter of acquired domicil, domicil of
origin ,implicit," reverts (Udny 11. Udny) . . . . . 192,t lef].

domicil of origin cannot be obliterated. • . . . . . . . 196
ia put in abeyance on acquisition of domicil of choice (per

Lord Westbury) . . . . . . . • . . . . . . 195
Story's statement of the doctrine of reverter criticised in UdD1

". Cdny by Lord Hatberley . . . .. 193
by lArd Chelmsford . • •• .•... 194
by Lord Westbury _ . . . . • • • • • . • 19a
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874

198
11~, 198

199
200

78 et ,eq.
79 et seq., 193, 195

79,80
81-83

84
85

86,81
than one
o 88 ,t ,eq., 19:1

88
o 0 • • 89

RE\·ERTER OF DOMICIL - contin~ilo Section
doctrine of Udny v. Udny not drawn from the Civilians . 11}6

rests upon the British Prize Cases 8S far as it rests upon any
authority. . . 0 0 0 0 0 • 0 0 • • 0

tinctured by the doctrine of perpetual allegiance 0

objections on principle to. . . . . . . . . 0

Westlake's apparent dissent from. • . • 0 •

he assumes domicil of origin (for the purpose of reverter) to
be the last domicil which the person had prior to becoming
an independent persoo 0 • • • • • 0 0 • • • • • 200

American doctrine of reverter, - commencement of transit to
place of origin with intention to remain there Decessary . . 201

some American dicta apparently 8upport the doctrine of Udny
17. Udny. 0 • • • • • • • • • • 0 0 • 0 0 201, note 2

doctrine of Udoy Vo Udny not held on the Continent 0 0 • • 202
reverter of domicil not held by continental authorities. • 202, note
reverter will Dot be p.oesumed . . . 0 • • • • • 20a

. burden of proof on him alleging it . 0 • • • • o. 203
but slighter proof will be required to show reverter than to show

acquisition of domicil of choice. 0 • .. • .. .. • • 0 0 862
mere intention to return tG domicil of origin no reverter 0 0 0 20:j
Dor is return without abandonment of acquired dMnicil 0 • • 203
requisite factum for reverter is quitting the place of acquhoed

domicil 0 • 0 • • • • 0 • • • • • • • • 0 0 • 20-1
requisi!,<: ania", is at least abandonlDent of place ~f acquired

domlcll . . 0 0 • 0 • 0 • • • 0 0 • 205
'Which must clearly appear. 0 • • 0 • • • 0 • 20:)

contingent anim", non revertendi Dot 8ufficient . . 205
abandonment must be complete and inal . . 0 0 0 0 0 • 205
a distant possibility, however, of retUrD will Dot preveot

reverter . . .. 0 • 0 • 0 • • • • • •• • 205
transit to place of domicil of origin need not be direct . 206
quasi-national domicil the subject of reverter. • •. • 207
otherwise as to municipal domicil 0 • 0 • 0 • • 0 207
acquired domicil Dot the subject of reverter 0 0 • 0 208

BO~AN LAW, DEFINITIONS OF DOMICIL IN,
mainly formula of evidence 0 • 0 • • •

(See~ DEFINITIONS.)

RULES, GENERAL 0 0 0 0 0 • • • • • •

(I) every person must have a domicil somewhere
the Roman law and the Modern Civilians
British and American authorities • 0

gypsies and vagabonds . 0 0 • • •

~'rench inrists. 0 • • • 0 • •

municipal domicil . • . . 0 • 0 • • 0

(2) no person can at the same time have more
domicil 0 • • •

Roman law. 0

French jurists •
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RULES, GENERAL -continlUd. Section
the ne.eessity of unity of domicil . • . . . 90
British and American authorities 91 et 'eq.
remarks of Lord Alval11ey in Somerville 17. Somerville, and

Lord Loughborough in Ommanoey I'. Bingham . 93
" domicil" and" principal domicil". . • . . ..• • 9!
di1lerent domicils for different purposes . • . . .. . 95, 96
municipal domicil . • . .. . . • . . . . . . .. . 97

(3) every person who is ,ui jurI. and capable of controlling
his personal movements may change his domicil at
pleasure . . . . • • • • • 98 ,t uq., 198

Boman law . . . • . • • • . • • • • 98
modern jurists. . . . . .. . 99
British and American authorities . . . 100
municipal domicil .. .. • . • • . • •. .. 101

s.
SAILORS,

in the war marine, domicil of . . . . .
(See al80 SOLDIERS.).

iD the merchant marine, domicil of

SALE OF BURIAL-PLACE,
as evidence of domicil

SALE OF DWELLING-HOUSE,
as evidence of domicil. .. . •

. 297 et .eq.

••• 304-306

· 431

· 418
SCOTT, SIR WILLIAM,

stroDg leaning of, in favor of captors

SEPARATION, DEED OF..
(See DEED or SEPARATION.)

SETTLEMENT UNDER THE POOR-LAWS,
relation of domicil tAl • • • • • • • • • ..

" SETTLING,"
a word ne&1'ly describing the act of acquiring a domicil

SILENCE,
sometimes evidence of domicil. . . . . .

• 26, 887

55

162,167,193

· 460

• • 418
SLEEPING-PLACE,

important in determiniDg domicil .

SOLDIERS,
domicil of. . . 297 et .eq.
Roman law . . • • 291
French jurists . . . . . • .. • • • 298
does a soldier necessarily become domiciled within the territory

of the sovereign whom he serves? . . 299, 800
can a soldier acquire a foreign domicil? • . . . • . 801, 802

Hodgson ". De Beauchesne . . . 801
East India cases . . . . • . • . . . • 302
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271

15

244

SOLDIERS - continued. SectiOD

quasi-national and municipal domicil Dot affected by military
service • . • . . . • . . • • . . . • . 803

. SOLDIERS' HOME,
may constitute the domicil of its inmates

SPELLING OF NAME.
(See NAMB.)

STATUS,
political and civil, distinguished by Lord Westbury. . . • • 195
civil, how determined. . . . • . . . . . . . . 29 et seq.

largely dependent upon domicil . . . • • . . 29 ,t ,eq., 195
various phases of . . . • . . . . . . . 30 ~t "q.

(See LEGITIMACY, LEGITIMATION, ADOPTION, GUARDIANSHIP, MA-

JORITY AND MINOBITY, PATBBNAL POWBR, MABR.lAGB.)

STATUTES,
real and personal . . . . . . . . • . .

STEP-FATHER,
cannot change tlle domicil of his infant step-child

STOWELL, LORD.
(See SCOTT, SIB WILLIAM.)

STUDENT,
domicil of. . . . . . • . . . . . . . • . . 825 tl,eq.
does not necessarily gain a domicil at the place of his studies . 825
but may do 80 if the proper anim.... be present . • . . . . 825
the presumption is, however, against his gaining a domicil

there. • . • .• .• • . • . . . . • . • 325
Boman law • . . . . • . . . . . . 826,827

decennial residence. . . . . . . 826, 827
domicil of student as viewed in this country. . . . . . 828-839

Massachusetts cases. . . . . . . . • • 829-338
Opinion of the Judges . . . . . . . . 829-831
Granby 11. Amherst . . . . 832
Putnam 17. Johnson . .• .... •• 838

Fry'S Election Case (Pa.). . 834, 385
Sanders D. Getchell (Me.) . •. ..... 836, 837

the principles of the American cases applicable alike to all
grades of domicil. . . . . . . . . • • . . . • 338

residence of students for the purpose of voting under the
American State ConstitutioDs • . . . • • . . . . 839

presumption in favor of the acquisition of a domicil by a stll-
dent who remains after the completion of his studies. 840

SUCCESSION. PERSONAL, RELATION OF DOMICIL TO 42-45
A. intestate succession . .. .... .• 42, 195

administration. . . . . . . . . . . . . 45
B. testamentary succession . . . 43-45, 195

(0) validity of wills • . . 43
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STJCCESSION, PERSONAL, ETC. - continued.
(1) capacity of testator. . . . . .
(2) formal requirements . . . .
(3) validity of particular provisions . • • . •

(b) construction of wills . • . .
(c) probate • . . . • . . . • . .

succession and legacy duties

SUFFRAGE.
(See ,TOTING.)

T.

Section
43
43
43
44
45
46

TAXES,
persqnal, assessed only at place of domicil. . . . • • • • 51
on immovable property at place where it is located. . . . . 51
on tangible movable property either at place of location or of

domicil. . • • • • • . . . . . • • • • . . . 51
voluntary payment of personal taxes strong evid('nce of domicil 442
contra payment under protest . • • . . • . • . 442
omission or refusal to pay . . . . • . 448
legacy and inheritance taxes 46

TIME OR LENGTH OF RESIDENCE,
as evidence of domicil. . . . . . 882 d leq.
strong evidence of domicil . . . . •• • 870, 882 ~t ,eq.

but not conclusive. • . . . . . •. .. 382 et leq.
in the Roman law • . . . • . . .. ....888-385
residence for ten years offered in the Roman law a rule of pre­

sumption • . . . . • . • . . . . . . . . • 383-385
but which was not conclusive. . . . . . . . . . 883-385

the grand ingredient ia constituting domicil (Lard Stowell, in
The Harmony) • . . . • . . • . . . . • .' . • 886

criticism of Lord Stowell's remarks . . . . . • 387, 888
time or length of residence as evidence of domicil, Dr. Lush-

ington on, in Hodgson v. De Beauchesne . SSO
Kindersley, V. C., in Cockrell v. Cockrell 390
Poland, J., in Hulett 11. Hulett. • . . . . 391
Story, J., in the Ann Green . . . . . . . 892

cases ~ll?Strative of the effec~ of length of resideuce upon
domicil. . . . . . . . . . . . . . • 398-399

result of the decisions. . . . . . . . . . . . . . • 400
no length of residence necessary to constitute domicil. . 134, 179
domicil vests instantly upon the concurrence of act and inten-

tion . . . . . . . . . • . . • . . . . . 134, 179

TOWN MEETINGS,
attending, and taking part in the discussion of public affairs,

evidence of domicil. . . . . • . . . . . . . . . 448
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TRANSFER OF BODILY PRESENCE, Section
from the old place of abode to the new, nece88ary for the estab­

lishment of domicil . . . . . . . . . . . . . 127 ,t ,eq.
(See also FACTUK.)

u.
USES OF DOMICIL. . . . 20'" .e9.

v.

53,435
· 435
· 435

436
. . 437

• .••• 438
. ....• 439

• 440
441

VOTING,
right of suffrage in tbe United States depends on domicil
important evidence of domicil . . . . • .

but Dot conclusive . . . . .
offering to vote evidence of domicil .
refusing to vote. . . . .
failure to vote • • • . . . . • .
absence of the right to vote .
English cases. . . • • •
French auUwritiea. . . . . . . • .

w.
WARD,

relation of guardian to the domicil of his
(See L'fI'AltT and NON COKPOTKI.)

\VIDOW,
domicil of

(See WIJ'K.)
WIFE,

domicfl of, merges in that of husband . . . . . . . • • 209
and continues to follow it through all of its changes 10 long

as the marriage relation 811bsists. . . . 209
grounds of identity of domic~ of husband and • •.• . 209
Romau law . . . . . . . . . . •. .••. 210
invalid marriage, effect of, on domicil . . . • . 210, 212
betrothal doe.'1 not change domioil. . . . . . • • . 210, 211
receives domicil of busband instantly upon maniage .. 218

although she has not yet arrived at the place of his domicil 213
domicil of, follows that of husband . . . . . . . . . . 214

although she does Dot accompany him to bis new place of
aOOde • . • . . . . . . . • . . . . 214

cannot acquire a domicil for bAne)f . . . ~ . . . . 215,t .tq.
even with the consent of her husband. . . . . . • . 215
or even though a formal deed of separation haa been executed 216

divorced a vinculo, may acquire for henelf. . . . . . • . 217
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· 462
· 463
· 466

WIFE - contin~d. Section
retains domicil of her husband until ahe acquires one for her-

self . . . . . • . . . . . . . . . . . . . . 222
divorced a mensa et thoro may establish a domicil for herself 217 et ,eq.

British authorities .' • • . • • • . . . . • 219, 220
American authorities . . . . . . . . . . . . . 221

domicil of afemme ,eparu de corp_ under the French Code Civil 218
widow retains the domicil of ber deceased husband until she

establishes one for herself. . . . . . . . . . ... . 222
can a wife entitled to a divorce establish a domicil for herself? 39,

228 et Beq.
American authorities . . . • . . . . . . . 224, 224a
English cases . • . . . . . . . . . . . . . . 225

the doctrine if at all admissible does not extend beyond cases of
divorce .. • • . . . • . . . • . . . . . . 226, 227

and family, residence of, presumed to be the domicil of husband
and father. • : . . .. 401 et leq.

but this presumptiOn is not conclusive . . • . . 404,405
cannot control the domicil of her husband . . . . . . 404

nationality and religion of, as evidence of the domicil of her
husband. . . . . • . • • . . • • . . . . . . 4.(fl

performance of the marriage ceremoDY in· accordance with
the religion of, as evidence of the domicil of her husband. . 407

relation of residence of wife at time of marriage to quasi­
national domicil. . . • • . • . . . . . . . . . 408

residence of, particularly important in de~rminiDg domicil of
Ailor. . . . • • . • . . . . . • . . 806

WILL,
description in, evidence of domicil

but not conclusive • . • .
form of, sometimes evidence of domicil. .
validity, construction, etc., of

(See SUCCBSSION.)

WRITTEN DECLARATIONS,
more reliable than oral ones. . . . . . . . • • • . . 455

(See DECLARATIONS.)

17D1verelt)' Pre.., C&mbrldp: John WUIOn" Son.
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