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Ch.2] 

whether 
pass vi et 

TRESPASS. 

with actual or are called 

Where as we have 
force, actual and the injury and not 
sequential; and, in the case of injury to property, the property was 
in the possession of the person complaining at the time of the in
jury,-the proper remedy to recover damages for the injury is by 
action of trespass.1 Uut if, on the other hand, a tort is committed 
without actual or implied, injury was 

The Element of Force. 

the case of the plainti1!'s 

an action on 

time of the 
presently see 

trover.· 

Force is either actual or implied. An assault and battery,' tear
ing down a fence and entering upon land, or breaking into a house,' 

1 Scott v. Sbepllerd, 
Ed.) 797, and 
420; Gregory 
Cla1lln v. 
-t8 Mich. 263, 

BI. 892, 3 Wils. 

G Call (Va.) declarations In trespass. 
2 See the cases just cited. And see Ward v. Macauley, 4 Term R. 489; Gor

don v. Harper, 7 Term R. 9; Adams v. Hemenway, 1 Mass. 145; Barry v. 
Peterson, 48 Mich. 263, 12 N. W. 181; Eaton v. Winnie, 20 Mich. 156; Franken
thaI v. Camp, 55 IlL 109; Cotteral v. Cummins, 6 Sergo & R. (pa.) 343; Smith 
V. Rutherford, 2 Sergo & R. (pa.) 358. In some of the states, In which the com-
mon-Ia w forms ot action are generally In 
of action, heltwl~n 

and In all cases or trespass on 
case bas the appropriate either of said 
may be used, bringing the action Rev. St. Ill. c. 
f 22. See Blalock v. Randall, 76 Ill. 224. In some states the statute allows 
trespass on the case wherever trespass will Ue, but not vice versa. See post, 
p. 87, note 182. 

8 Hurst v. Carlisle, 3 Pen. & W. (pa.) 176: Scott v. Shepherd, 3 WUs. 403, 
2 W. BI. 892, 1 Smith, Lead. Cas. (8th Am. Ed.) 797; Ricker v. Freeman, 50. 
N. H. 420. 

'Gullle v, Johns. (N. Y.) 381. 













Ch.2] TRESPASS. 

in a perilous position, called for help, and a crowd of people broke 
through the fences into the garden and trampled down the vegetables, 
it was held that, though ascending in a balloon was not an unlawful 
act, yet, as the defendant's descent, under the circumstances, would 
ordinarily draw the garden, either 
a desire or to gratify which he had ex(!ited, 
hewas in trespass for all 
And where makes an excavation 
that the its own weight necessity, falls, 1-.. ",.an".,a 

will lie.3D And where a person negligently drives off another's 
animal with his own, without endeavoring to ascertain the number 
of animals he is driving, trespass is a proper remedy against him. II 

So, where a person through negligent and careless driving, though 
not willfully, his vehicle to forcibly strike another vehicle 

person injUl-ed an action 
case, weight of 
maintainable, same is true 
a collision vessels is caused carelessness or unskillful-
ness in navigation. as And, generally by the weight of authority, 
where there is an immediate and forcible injury to person or prop
erty, attributable to the negligence of another, the party injured 
may at his election treat the negligence of the wrongdoer as the 
cause of action and declare in case, or consider the act itselt as 
the injury declare in trespass. II the courts, hn''''CA1,CAr 

UGullle 
81 Buskirk 

Peldn v. Brl~rej:on. 

Johns. ~. Y.) 381. 

18 Brooks v. Olmstead, 17 Pa. St. 24. 

210. Or case 

IT Leame v. Bray, S East, 593; Strohl v. Levan, 39 PIl. St. 177; Turner.,. 
Hawkins, 1 Bos. & P. 472; Claflin v. Wilcox, 18 Vt. 605: Wilson v. SmIth, 10 
Wend. ~. Y.) 324; McAllister v. Howard, 6 Cow. (N. Y.) 342; Wllliams v. 
Holland, 6 Car. & P. 23; Sehuer v. Veeder, 7 Black!. (Ind.) 342; Bradford v. 
Ball, 38 :MIch. 673; Payne v. Smith. 4 Dana (Ky.) 497; Daniels v. Clegg, 28 
MIch. 32; Burton, 25 lIe. 39; 4 N. J. Law, 
willful trespass Is 

18 Johns. (N. 

I"avor, 3 N. H. 465; 





















Ch.2] 

Trespass, 
session 
bad not 

TRESPASS, 

instance, has been 
iUegallease; 88 by 

as such by the 
at will, II 

67 

by a tenant 
on public land, 

thol'ities, at sufferance,08 may maintain the action against a stran
ger, or even against his landlord, where a right of entry was not ex
pressly or impliedly reserved to the latter, U 

Where the plaintiff was not in actual possession, whether the 
property was real or personal, but a constructive 
session his action, title very material. 

Shields, 
E. 581;' 
M8.88,97, Inhabitants ot RsM",tA'hl" Thacher. 3 Metc, 
239: Hoffman v, Harrin&1:on, 44 Mlch. 183. 6 N_ W, 225; Fox v. Holcomb, 32 
Mich. 494; Newcomb v. Irwin, 55 Mich. 620, 22 N. W. 66; Ralph v. Bayley, 
11 Vt. 521; Hall v. Chaffee, 13 Vt. 1150; Welch v. Jenks, 58 Iowa. 694. 12 N. 
W. 727; Webb v. Sturtevant, 1 Scam. (Ill.) 181; Stahl v. Hrover, 80 Wis. 6150, 
50 N. W. 589; Newton v. Marshall, 62 Wis. 8, 21 N. W. 803; Moore v. Moore, 
21 Me. St. Paul & N. P. Minn. 122, 35 N. 
Langdon 66 Vt. 173, 28 
(N. C.) v. Donaldson, 
Mo. 333. 

"Graham East, 244. 
80 Harper Charlesworth, 4 Barn. & v. Tilford, 12 Neb. 

11 N. W. 315. 
11 2 Rolle. Abr. 551: Geary v. Bearerof!, Sid. 347; Stultz v. Dickey, 5 Bin. 

(Pa.) 28.'1; Lorman v. BeI1son, 8 Mich. 18; Dorsey v. Eagle, 7 Gill & J. (Md.) 
321; Van Doren v. Everitt, 5 N. J. Law, 460. 

12 2 Rolle, Abr. 551: Geary v. Bearerat!, supra: O'Brien v. Cnvanaugh, 61 
Mich. 368, 28 N. W. 127: Gunsolus v. Lormer, 54 Wis. 630, 12 N. W. 62. 

UAnon., 
119: Faulkner 
But It a IPnHn<'V 

Geary v. Bearcrott, 
a. 

11 Coke, 48; Dickenson 
Alderson, GUmer (Va.) 

w1ll had been terminated 

Coke, 69: Graham 

merely remained In posseSSion, he cannot maintain the action aaralnst his 
landlord. See Meader v. Stone. 7 Metc. C~la88.) 147: Curl v. I.owell. 19 Pick. 
(lIass.) 25. It has been generally held that a tenant at sufferance cannot 
maintain the action against his landlord. Wilde v. Cantlllon, 1 Johns. Cas. 
(N. Y.) 123: Hyatt v: Wood, 4 Johns. (N. Y.) 150: Sampson v. Henry. 13 Pick. 
(Mass.) 36; Meader v. Stone, 7 Mete. (Mass.) 147: Overdeer v. Lewis, 1 Watts. 
& s. (Pa.) 







'i0 

waives 
taking, 

PORMS OF ACTION. 

No damages recoverable for the 
be for tbe act converting.lOo 

The Nature ProlJerty. 

[Cb.2 

The trover is confined conversion of nerllKlnaL.I 
property. It does not lie, therefore, for the appropriation of fixtures 
still annexed 101 nor for any injuries to land or other real property~ 
even by a severance of what properly belongs to the freehold, 
unless there has also been an asportation.101 In these cases the 
action should be trespass where the plaintiff's right was in posses

his right was rn",rAI:v 

minerals, buildings, 
freehold, they away, the nr'\nArMr 

"nl,v".ri"ji into personalty, will lie.101 It 
be remembered that not everything that is fastened to real prop
erty thereby becomes real.10 ' A building erected under an agree-

1001 Chit. PI. 164, 165. 
101 Leman v. Best, 30 Ill. App. 323: Greeley T. Stllson, 27 Mich. 1158: Knowl

ton v. Johnson, 37 Mich. 47: Morrison v. Berry, 42 Mich. 389, 4 N. W. 731~ 
Bracelin 59 Mich. 327, 26 Overton T. Wllliston, 

Baird, 101 Pa. st. v. Wallis, 115 Mila 
16 East, 77, 79; 

away. 
108 Weeton v. Woodcock, 7 Mees. & W. 14: Gordon v. Harper, 7 Term R. 

13: Pitt v. Shew, 4 Barn. & Ald. 206: Wadleigh v. Janvrin, 41 N. H. 520; 
Nelson v. Burt, 15 Mass. 204: Greeley v. Stilson, 27 Mlch. 153; Altes v. 
Hlnckler, 36 Ill. 275. As where growing corn or any other crop Is cut and 
carried away and then converted. Nelson v. Burt, 15 Mass. 204: Altes T. 

Hlnckler, 36 Ill. 275; Simpkins v. Rogers, 15 Ill. 397; Weldon v. Lytle, 53 
Mich. I, or where trees and carried away 
made· Into otherwise converted. v. Driver, 12 Ala. 
Greeley Mich. 153; Flnnl Mlch. 218; Mooers 
Walt. 3 1M: Whidden v. 247; or where 
or earth dug and taken away, Mortimer, 6 Car. 
616; Riley v. Boston Watcr P. Co., 11 Cusa (Mass.) 11; Daniels v. Pond, 21 
Pick. (:\las8.) 367; Goodrich v. Jones. 2 Hill (N. Y.) 142; Forsyth v. 'Wells, 
41 Pa. St. 291. Growing grnln ('aten by treRpassing cattle cannot be said to 
have been converted uy the owner of the cattle. The remedy Is trespass. 
Smith v. Archer, 53 III. 2-U. As to manure, see Pinkham v. Gear, 3 N. B. 
484; Mlddlebrool. v. CorWin, 15 Wend. (X. Y.) 109. 

10' Where ,uu.cU'.U"'}1 Is sold to be set but with a stipulation 







































































































Ch.2] EJE(;TMENT. 

The action is intended as a substitute for ejectment, and Is governed 
by substantially the same rules,8u though there are exceptions.8u 

When Ejectment Lies-For What Property. 

Ejectment will only lie for the recovery of real property, as for 
lands, or annexed to land, an entry might 
point of fact and of which could deliver actual 
posBession. II I not lie to recover nl',,,n,",,,Tv which, in 

In the action of ejectment are abolished, and the method of trying titles to 
lands, tenements, or other real property shall be by action of trespass fo try 
title." Rev. St. 1879, art. 4784. "The trial shall be conducted according to 
the rules of pleading, practice and evidence In other cases In the district court, 
ad conformably to the principles of trlal by ejectment, except as herein other
wise expressly provided." Id. art. 4785. 

title as It 
TeL 330,10 

plaintiff mUllt 

commencement of 

strength of his 
he must rely on 

Colllns v. Badlow, 

ejectment, Is not the enforcement 
may be supported l'Quitable title. Hardy v. 

Beaty, 84 Tex. 562, 19 S. W. 778; WrIght v. Dunn, 73 Tex. 203, 11 B. W. 330. 
1181 Chit. PI. 210; Doe v. Musgrave, 1 Man. & O. 639; Black v. Hepburne, 

2 Yeates (Pa,) 331; Nichola v, Lewis, 15 Conn. 137; White v. White, 16 N. J. 
Law, 202; Jackson v. May, 16 Johns. (N. Y.) 184. "Whenever a right of entry 
exists, and the interest Is tangible, so that possession can be delivered, all 
ejectment Jackson v. Buel, 9 298. Thus, where 
grantor In reserved to himself, assigns forever, 
right and erecting a. mllldam" place~ "and to occupy 

UUlU""U''''' or molestation" 
reserved was such all 

would support an action ejectment. Jackson v. 
supra. The owner of the soil may maintain ejectment against one who ap
propriates a part of a highway to his own use. Wright v. Carter, 27 N. J, 
Law, 77. The riparian owner may maIntain ejectment fOl' land below high
water mark. NIchols v, Lewis, supra; People v. Mauran, I) Denio (N. Y.) 389. 
The action lies for a room or chamber without land. Per Pal'ker, C. J., In 
Otis v. Smith, 9 Pick. (~Iass,) 29i. Where boller, engine, and stnck are 
erected upon person at tlle'joint hImself and another, 
under an agl'et~W€~ln 
Umitation 
tor which e1f!Cbnellit 

:'21. One right of mining 
"rurner T. Reynolds, 23 Pa, St. 19. 

nature ot real 
IIlll T. HlII, 43 Pit, 

maintain ejectment 































136 

that it 
of se"erance 
pursued 

PARTIES TO ACTIONS. 

lI.'Clua •. UCU in the former 
presentlO As In 
exclusive. 

un~ss express 
plaintiffs, the 

A.CTIONS IN FORM: EX DELICTO. 

[eh.3 

30. Actions for torts, whether to the person, relative 
rights, or property of another, should be brought in the 
name of the person whose legal right or interest has been 
affected, the person or caused 
·inJury. 

31. If be joint to persons, or, 
not joint, causes a joint who are 
must sue; but, as torts are joint and several in their na
ture, all persons liable, or a part, or one only, may be 
sued. 

It will be fully stated elsewhere what facts are necessary to the 
statement plaintiff's right in common· law ''''''''In.,,. 

solute 

exist in one person, 
invasion of 

P,;:;J."u,ua, liberty, the 
jured the one to sue, one who su1fers 
of sen-ice by a violation of his relative right as husband, landlord, 
or master. Again, if the tort is to property, he who is impliedly 
injured by the wrongful act affecting it is the one entitled to de
mand compensation from the party in fault. The interest or right 
contemplated must always b~ the legal one, as equitable rights are 
seldom at law. It may ownerRhip, genera] 
special, the right of or actual POlssesslon 
alone; 2E 

mere 
latter case, where 
who (;annot show 

is committed 
title, it is immaterial 

20 See May v. Woodward, Freem. 248; Robinson v. Walker, 1 Salk. 393. 
21 Ante, c. 1. 
22 Thorp v. Burling. 11 Johns. (N. Y.) 285; Bird v. Clark, 3 Day (Conn.) 272. 

And see Holly v. Huggeford. 8 Pick. (Mass.) 73; Boynton v. Willard, 10 Pick. 
(:\ln88.) 166; DiIlenback •.. Jerome, 7 Cow. (N. Y.) 294. 

23 ~icolll:l 2 Cromp., M. DllIenback v .• n"·u",,,_ 

















144 THE PROCEEDINGS ACTION. 

of the defendant in court. It was also necessary, as we have seen, 
as authority for the institution of the suit. 

After the issuance and execution of the original writ, it was next 
to be returned. By the writ itself the sherifi' was required to have 
it in certain day, namely, on which the UC'"C"'''''~ 

to appear there. day the writ 
returlnal)le, and the day the "return day 

writ." there were four 
days return days"; term, five; and 
or the other of these general return days the original writ was al
ways made returnable. On the return day, it was the duty of the 
sherii't to remit the writ into the superior court of common law, with 
his return; that is, with a short account in writing of the manner 
in which he had executed it.l 

If did not appear obedience to the original 
issued, called These writs 

also some general 
object enforce the appearance defendant, either 
moning him, or by arrest of his person, or by attachment or distress 
of his property, according to the nature of the case. These writs 
differed from the original writ in several particulars. They issued, 
not out of chancery, as did the original writ, but out of the court of 
common law, into which the original writ was made returnable, and 
they uuder the great seal, under the private seal 
court, bore teste (that eoucluded with an 
clause) name of the chief 
name himself. In cmUIIlon 
from common law progress of the 
were described as judicial writs, by way of distinction from the orig· 
inal one obtained from the chancery. The principal writs of mesne 
process, or judicial writs, were the writ of summons, the writ of 
capias ad respondendum, and the writ of attachment. 

Modern 
In monel'll V'A\;U~;O::: the original 

appearance 
instituting the suit, 

defendant; 

1 Steph. PL (Tyler's Ed.) M, 55. 

longer used 
purpose of COIlIlp€:WJ:l2: 

of our states 







Ch. 4] PROCESS. 

ant is to appear.8 If the cause is begun in a federal court, the sum· 
mons is directed to the marshal, but, if in a state court, generally to 
the sheriff. 

The general practice is for the attorney, in commencing an action, 
to draw up, present to the court, an order 
q~esting the summons. called a prmdpe.~ 
It is never the validity of but is u8('d 
as a convenient of directing the its issuance. 
yerbal direction would do as well. 

Bernce al'ld Return of Summons. 

In order to give the court jurisdiction over the person or property 
of a defendant, the process must be served in the manner proyided 
for by statute, as he will not be bound in a personal action, with-
out such notify him of the the suit, unless 
waive it appearance. him of the 
mencement is generally reading the 
to him or a copy of it, generally n .... \v"I041 

by statute, by a copy at his of abode, if 
has one within the jurisdiction of the court.8 Sometimes, also, the 
summons may be issued to any sheriff, and run throughout the state. 
If the defendant resides out of the state, a common . provision allows 
service to be made, in certain cases, by advertisement in a newspaper 
under an Wherever thus constructive 
only. the requirements must 
proceeding void.lO Perhaps 
utory the officer or whom summons 
be served against corporations. service, when 
sonal, may be made at any time after the writ comes into the hands 
of the officer, but not later than the time fixed by statute, which may 
be the return day or a certain time before. The officer is bound to 

• Tbe omission ot the proper direction Is not tatal. Parker v. Barker, 43 
N. R. 35. fatal error to flx In the wrong 
HIldreth v. 331. 

10 Zeeharie 
I.1tt. (Ky.) 

Charleston, 0 Os. 49i. 

Bmedes &: M. 
Banks, 6 T. B. 

Brott v. Coleman, 
Dearln&" v. Bank 



























































































































208 THE DECL'\BATIO~. [eh.5 

fective 
be as defective 
could not be 

consideration 
intendment. Oare DU';I.UU 

tluffieient 
in stating the ""'"'''''lIt:1U 

face of the declaration, 
to make it "'''''>le",", 

It has also been 
down as a rule that the consideration stated must be coextensive 
with the promise, in order to support it; but this is nothing more 
than saying that the declaration must show a sufficient considera
tion for the particular promise alleged.2I 

If no consideration is stated, or that which is stated is clearly 
UIega] the defendant take advantage 
defect dem urrer, or by arrest of 

but a defective be aided by 
it sufficiently upon a reasonable 

struction declaration, that in fact a consideration 
capable of supporting the promise.a° 

In all cases the statement should be accurate, for the considera· 

2T Harding v. Craigie, supra; Dartnall v. Howard, supra. Thus, where the 
plalntll'r a person, since Indebted to him, 
after consideration of 
the U""'l'UUIUU 

ence in respect of 
and to whom 

bad on demurrer; for no benefit was shown to move to the defendant, nor 
did It appear that any detriment bad been sustained by the plaintitr, as it 
was not stated that anyone was Hable to be sued by him, or that he had sus
peJl(il'd the enforcement of any right. Jones v. Ashburnham. supra. 

28 Thus, where the plalntltr stated that the defendant wns liable In the 
character to pay a certain then averred that 
sideratlon personally promised the debt, the tI",'II'I1I'rlt'lnn 

was held additional cOI18!,deI'a 
being assuming pe1'8onal Ralln v. Hughes, 
R. 350, J. (~Id.) 470; 
v. Hewson, 

U See the cases above cited. and see particularly Harding v. CraIgie, 8 Vt. 
501; Kean v. Mitchell, 13 Mich. 207; Laing v. Fldgeon, 6 Taunt. 108; Mltch
In80n v. Hewson, 7 Term R. 348; Dartnall v. Howard, 4 Barn. & C. 3!5; 
Benden v. Manning, 2 N. H. 289; Winston v. Francisco, 2 Wash. (Va.) 187. 

10 Ward v. Harris, 2 Bos. & P. 265; Shaw v. Redmond, 11 Sergo & R. (Pa.) 

27; pOSt, 273. 























































Ch.5] ACCOUNT OR ACCOUNT 

As the object of the action of account or account render is to ascer· 
tain the amount of the plaintiff's claim, it is unnecessary that the 
sum should be accurately stated; and it is sufficient, as to time, that 
the defendant be charged as receiving the money or property be-
tween To sustain privity between 
parties,lIl contract or in and sueh nPivif-v 

must therefore alleged. And the character or 
in which acted and is must also be "U'lU"[j[~ 
as the every case, with the plaintiff's 
legations.1I6 It seems necessary, where the action is against a 
receiver of money, to show from whom he received it, in order that 
he may be prepared to meet the charge against him; laG and in 
actions between tenants in common, under the statute of Anne, uo 

as well 8S in actions between partners, it is necessary to aver that 
the money received for the common of the plaintiff 
defendant, the defendant more than his 
of the 

SAKE-THE JlJlJU",,""UJJb&e 

126. The declaration must also allege a neglect or re
fasal of the defendant to account. A demand is unneces
sary. 

From what has been stated, it 
fraction right here or refusal 

188 The the term "privity" the authorities Is 
what contusing, division of it classes Is not much 
ter. Probably definltlon Is that derivatlve interest or 
tlOil growing out at a contract to which one Is not directly a party. Parties 
and privies are held clearly distinguishable; thus, an heir Is privy to the 
conveyance of Ids anceBtor, or an' executor to the contract of his testator. The 
relationship subsisting between the Immediate partles to a contract Is called 
"prtvtty of contract," but It Sa not properly within the de1lnit1on if the above 
distinction regarded. 

1" Barnum 
v. Woosley, 

~"uvu, 25 ConD. 13i; 
Wright v. Guy, 

lrowson, 8 am (No Y.) 

IrvIng, 31 Vt. 004; 
(Pa.) 227. 

188 4 Anne. which has been gellenIlI) adopted Into the ,",V1.IAUCI"" 

law of thia followed by the similar statutes here. 
m Grlmth v. Willing, 3 Bin. (I'll.) 31 i. 





















Ch.5J TRESPASS. 2·Hi 

allegation 
actions, the 
are general 

declaration must 
laying damages 

made.1 U As in other 
OejleniO upon whether 

TRESPASS. 

146. The essential allegations of the declaration in tres
p&88 are:174 

(a) For injuries to the penon: 

(b) For 

injury. 
damages. 

to real or DeI'8()nIU 
relative rights: 

inducement. 
(9) The injury. 
(8) The damages. 

SAME - INDUCEMENT. 

property, or 

real or neiI'&Dn8J.. 

trespass to property, 
.II..lI.WC.lI..lI."'". should state 

property or right of 
plaintUf thereto. to absolute 
rights no of the right necessary. 

147. The statement must show such possession, actual 
or constructive, as is su1ftcient to sustain the action. 

148. The property must be C1escribed suftlciently for 
identification, but the pla1nt11f's title or interest may be 
generally B"Ql~WI;J., 

The PrC1ptrly .i1.lIltCte'tl. 

In stating plaintiff's cause which is prelimi· 
nary to the necessary, as actions of this char· 
acter, to describe the property affected, whether real or personal, 

112 Stirling v. Garrltee, 18 Md. 468. And see Yale v. Saunders, 16 Vt. 243; 
Hart v. 8klnner, Id. 138; Green v. Sperry, Id. 390; Dahill v. Booker, 140 
MaBS. 308, 5 N. E. 496; Morton v. Fl'Ick Co., 87 Ga. 230, 13 S. E. 463. 

1 TI See post, p. 489. 

Nos. 11-13.. 
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following instance: 
nelrfonn an award, and 

plaintiff declared and assigned, 
breach, defendant would sum awarded, 
defendant pleaded a revocation of the authority of the arbitrators 
by deed, before award made, to which the plaintiff demurred, the 
eourt held the plea good as being a sufficient answer to the breach 
alleged, and therefore gave judgment for the defendant, although 
they were of opinion that the matter stated in the plea would have 
entitled plaintiff to maintain if he had ..... 'Cjl:,'cu. 

way that the defendant prevented the 
from awnrd. 39 

(3) exception to the exists where the 
neglects judgment against defendant on allegations 
latter has failed to answer, whereby the action is said to be discon
tinued. The principle to be here applied is that the plaintiff, by 
thus omitting to follow up his entire demand, creates an interruption 
in the proceedings, which is called, in technical phrase, a "discon-
tinuance," which. amounts to record. The C01JlUli. 

places the plaintiff is in no position 
but it is now by statute, after V"'''''U'T 

judgment.·o 

its examination record, the 
consider this apparent right of the party only as it appears in matter 
of substance, and not in respect to mere form, such as would properly 
have been the subject of a special demurrer. Thus, where the dec
laration was open to an objection merely of fonn, and the plea was 
bad in substance, and the defendant demurred to the replication, 

awarded the reason of the 
regard to the defect in the declaration. n 

I) Barn. & AId, Head v. Baldrey, 

.032 Hen. VIII. c. 30. See TIppet v. May, 1 BOB. & P. 411. 
U Humphreys v. Betblly, 2 Vent. 198-222; Com. DIg. "Pleader," E, I; Id. 

P, 4. 
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Ch.6] ABD EFFECT OF 

BAKE-IN DETINUE. 

900. "Non detinet" is the general issue in detinue, and 
is a formal of the detention. It denies the deten-
tion only, the lnducement.t 

In defendant detains 
tain goods alleges that he 
not detain the said goods in the said declaration specified," etc. 
The plea is proper, not only where the denial is of the actual deten
tion of the goods mentioned, but also where it is that the goods so 
detained are the property of the plaintiff, as it puts both facts in 
issue. .AJJ.y proof necessary to controvert these facts would there-
fore be showing there no detention, III 
not evidence justification, as that were pledged to 
defendant,'" establish a lien upon his fayor,U as 
detention thereby admitted. latter are special 
fenses, but that the statute is not. It 

SAME-IN TREBPASS. 

901. "Not guilty" is the general issue in trespass, and 
is a formal denial of the trespasses alleged. It denies 
only the and not inducement. * 

AUt. (Vt.) T. Fulton, 7 Cow. But this will not 
a good plea breach Is In the aftlrmatlve. Abr. "Covenant," 

''Omnia which Is a good when all the COTIIlBDU 
are In the aftlrmatlve. Reed v. Hobbs, 3 TIl. 297. 

"Covenants performed" Is pleaded In lOme states. See the dec1sloDII of PenD
IIFhania, Alabama. and TIUno11l all to Its etrect. 

t See Appeud. Form No. 26. 
II See Tanner T. AlIlson, 3 Da.na (Ky.) 422; Smith T. Townes' A<im'r, " 

K1Ulf. (Va.) T. Joyce, 8 Port. Brown T. BrowD, 
Ala. 208. 

"eom. 
.IPhDlpa 

"1Ionow 
(VL)8OL 

Bing. 106; Richards 
Humph. (TenD.) 

• Bee Append Form No. 2&. 
CJOK. L.p.-19 

I'nlDkllUD, 6 MeeL 41 W. 

Balla' JIlx'rs, 4 























































































332 PRODUCTION OF THE ISSUE. [Cb_ 6 

observed, anomaly; for, as and setting forth 
traverses the plea denied the existence 

would seem to the general 
to be sufficient specification 

breach. In all other cases it is laid down that, "if the defendant 
pleads a special matter that admits and excuses a nonperformance, 
the plaintiff need only answer and falsify the special matter alleged; 
for he that excuses a nonperformance supposes it, and the plainti1f 
need not show that which the defendant hath supposed and admit
ted." 116 

RULE 

228. traverse, issue tendered. 

229. pleadings which form. the Issue by a negative 
and aftirmative must conclude to the country. But where 
new matter is introduced, the pleading should always 
conclude with a verification. 

the 
all pleadings 

llJllJlLU,IU altercations, to 
entire point, affirmed 

is to. effect this 
one side and denied 

that the above rule 
can be no arrival point until one 

other of the parties, by the conclusion of his pleading, offers an issue 
for the acceptance of his opponent, and this offer is called the "ten
der of issue." . The formulre of tendering the issue vary according 
to the mode of trial proposed. Upon a disputed question of fact 
the issue is tendered by a conclusion to the country,-referring the 
question a jury,-usuully following form: 
this prays may of by the country, 
if by the or, "And of this D. puts himself 
the by the defendant.llll therefore, 

of fact occurs pleading, issue ought 

lUI Meredith v. Alleyn, 1 Salk. 138. But see Gayle v. Betts, 1 llod. 227. 
181 Henth, Max. GS; Weltale v. Glover, 10 Mod. 166. It Is held, however, 

that there is no material difference between these two modes ot expression. 
and that It "ponlt se" be substituted for "petit quod lnqnlratur," or vice 
versa, unimportant. Glover, supra. 

















































356 SINGJ,ENY..8S OR U~ITY PLEADING. 

entered without admission, against the custom; secondly, that 
three shillings of rent were in arrear. But the judges held that the 
only sufficient cause of forfeiture was the nonpayment of rent; that, 
there being no custom alleged for forfeiture in respect of entry 
without the averment of was mere surplusage, 
and could plea double.u 

to rely on the 
as the only forfeiture, for it Q,U''"l''.,;D 

shillings of the in arrear, the lord 
tered"; and the court noticed this circumstance. The case, there
fore, does not explicitly decide that where two several matters are 
not only pleaded, but relied upon, the immateriality of one of them 
shall prevent duplicity, but the manner in which the judges ex
press themselves seems to show that the doctrine goes to that ex-
tent; and oUler authorities way,lO 

246. Material matter, though ill pleaded, will occasion 
the fault. 

Although immaterial matter is to be disregarded, that which is 
material to the cause of action or defense, though stated in an 
iDl'lllfficient will render the open to objection 
double, issuable facts. 
matter and, being 
is therefore alleged. It can 
be rejected superfluous, nor the plea void. 
may therefore be stated that any matter which, if well pleaded, 
would cause duplicity, will have the same effect when defectively 
stated, especially if, in spite of such faulty statement, it would be 
aided by a verdict.1l In an action of trespass for assault and bat-
tery, the pleaded that he committed the trespasses the 
moderate of the plaintiff servant, and, 
pleaded that time the discharged 

19 Executors GI'('n(,)I(£'. UrN'. -l2b. AliI'. "Pleos," etc., 
11 S('e Blt'l'ke \". G l'o\"e. 1 Sid. 1 j::i. 

















































































































































423 CERTAINTY IN PU':ADING, [Ch,9 

kind, 
which 

court takes and with """"no.'t-

same reason, to make allegation 
matters antecedent1y in the same 

of holding congress, state legislature, 
time of its sessions, and its usual course of proceeding, the course of 
the almanac, the division of the stale into counties, the meaning of 
English words, and terms of art; legal weights and measures, and 
the ordinary measurement of time, matters of public history, affect-
ing the whole and many other matters. lU 

IN KNOWLEDGE OF ADVERSARY. 

alS, III. It is not to state 
which would come more properly from the other side. 

314. As it is enough for each party to make out his 
own case or defense, he su1Jlciently supports his charge 
or answer, for the purpose of pleadin:g, if such pleading 
establish a prima facie case in his and is not bound 
to matter which adversary may be 
erty against him. 

EXCEPTION-Pleadings and the 
enemy must meet 

every possible answer. 
remove, by anticipation, 

The ordinary form of this rule, namely, that it ia not necessary 
to state matter which would come more properly from the other 

• side, does not fully express its meaning. The meaning is that it 
is not anticipate the the adversary, 
it is expressed, when made to the UC',,,alld.· 

tion necessary to defenses.lIo 

141 King v. I{nollys, 13. 
140 See the classification ot matters judicially noticed In 1 GreeDl. Ev. Co 2, 

ff 4-6: Whart. Ev. (3d Ed,) c. 5, II 27!HJ40: Steph. Ev. c. 7, arts. 58, 59. 
And see, also, as to the application ot the rule In code pleading, BUss, Code 
PI. (2d Ed,) II 187-199, and cases cited, 

110 Steph. PI. (Tyler's Ed.) 314; Com. Dig. "Pleader," 0 81: 8towel 'f'. 

Lord Zouch, Plow. 376; Walsingbam's case, Id. 564; St. John v. at. Jolm. Hob. 
78', Hotbamv.Enst India Co., 1 'l'enn Weeding v.Aldrlch, 9 





















438 CERTAINTY IN PLEADING. 

from any U<1.1..U"'SC 

may then be IVA~«U"U. 
reason of a certain 

[Ch.9 

condition to "1IJldemIllfl and save harmless,"etc.:l lll 

the condition is 
formance of covenants or other matters contained in an indenture 
or other instrument collateral to the bond and not set forth in the 
condition. In this case also, the law often allows, upon the same 
principle as in the last, a general plea of performance, without set-
ting forth the manner.lSl Thus, of debt on bond, where 
the that T. J., deputy of a certain 
"shaH fi\ithfully do, execute, 
form the duties the said office of 11"",,,"'1",,, 

said stage, and faithfully, justly, 
actly, observe, perform, fulfill, and keep all and every the instruc
tions, etc., from his majesty's postmaster general," and such instruc
tions are in an affirmative and absolute form, as follows: ''You 
shall cause all letters and packets to be speedily and without delay, 
carefully and faithfully delivered, that shall from time to time 
be sent said stage to there or in the 
and that all 

send their respective 
to plead, after 

"that J., from the making the said 
obligatory, hitherto, hath well, truly, faithfully, and diligently done. 
('xecuted. and performed all and every the duties belonging to the said 
office of deputy postmaster of the said stage, and faithfully, justly, 
and exactly observed, performed, fulfilled, and kept all and every the 

according to intent and meaning 
manner of 

Da,ckl~ts to be delivered, 
being were sent. lSI So, be conditioned 

v. Oleaver, I<L 681: Leneret v. Rivet, Oro. Jac. 503: Barris v. Pett, :; Mod. 
243. 

111 1 Saund. 117, note 1: Oarth. 375. 
1111 Saund. 117, note 1: 2 Saund. 410, note 3; Com. Dig. "Pleader," 2 ,~, 

13: Mints v. Bethll, Oro. Ellz. 749: Bac. Abr. "PIeRS," etc., I, 3: Earl o>t 
Kerry v. Baxter, 4 J<~ast, 340. 

1 sa 410, note 3. 











Ch.9] SUBORDINATE RULES. 443. 

This alleging title in 
we have seen, statement 
is set up in the himself.al 

So, in of covenant, the declared that 
fendant, by indenture, demised to him certain premises, with a 
covenant that he (the defendant) had full power and lawful au
thority to demise the same, according to the form and effect of the 
said indenture; and then the plaintiff assigned .a breach, that the 
defendant had not full power and lawful authority to demise the 
said according to the effect of the said 

verdict for the was assigned 
not in his declaration shown "what person 

right, or interest in demised, by which 
might appear to the court that the defendant had not full power 
and la\\\ful authority to demise." But, "upon conference and de
bate amongst the justices, it was resolved that the assignment 
of the breach of covenant was good; for he has followed the words 
of the covenant negatively, and it lies more properly in the knowl· 
edge ot what estate he in the land which 
demises 
defendant 
of a rope """LK""'·. 

it.IIl" So, where 
carryon the bUl~in,eS8 

tracts action of I'O'Wl'rIAn 

assigned for breach that, after the making of the indenture, the 
defendant carried on the business of a rope maker, and made cord· 
age for divers and very many persons, other than by virtue of any 
contract for government, etc" the defendant demurred specially, 
on the ground that the plaintift' ''had not disclosed any and what 
particular persons for whom defendant made ,'n""iH'..,.'· 
nor any particular quantities kinds of cordage 
fendant for them, nor manner nor by what 

said business of as is alleged 

108 See ante. p. 412, and cases cited. SeE', also, Merceron v. Dowson, I) Barn. 
&: C. 482; Andrews v. Whitehead, 13 East, 112; Rider v. Smith, 3 Term H. 
766; Denham v. Stephenson, 1 Salk. 355; Bradshaw's Case, 9 Coke, OOb; Gale>
v. Reed, 8 East, 80; People v. Dunlap, 13 Johns. (N. Y.) 437. This rule Is 
also one of general appllcatlon. See Bliss, Code PI. (2d Ed.) 310. 

UI Bradshaw's 9 Coke, OOb. 



























































































































504 APPENDIX. [Forms 8,9 

Form Declaration In Debt on lte30ver a Pelnl~t'r 
or Forfeiture. 

( Commlln':11 1.) 

For that whereas the said defendant, on the -- day of --, A. D. --, 
at --, in the county aforesaid, did -- (h",.,1 ailll,,1 tAl (Jcll don.tJ b1l 'All 
dej~nd(Jnt, ming the worcll of tM ,tatut6, '0 aI to bring tAl /JaI' ,trlctlll wilk
in it), contrary to the form of the statute In such case made and provided. 
Whereby, and by force of the said statute, an action has accrued to the 
pla!ntltr to demand and have of the defendant the sum of -- dollars. 
Yet the though otten requested, 
part thereof, plalntitr, but 80 to 
stUl retullel'!. 

.( (Jonclud, 1.) 

Form 9. Declaration in Covenant on an Indenture of Lease for 
not Repairing. 

(Com1Mnce (JI in Form I.) 

For that whereas, on the -- day of --, A. D. 18-, at --, m the 
county aforesaid, by a certain indenture then and there made between the saM 
pialntltr 
by each one part of which 

the plaintiff, for 
the defendant a 

me8suageortenementand other premises in lndentureparttcnlarlyspecl
fled, to hold the same, with the appurtenances, to him, the defendant, his exec
utors,admlnlstrators,and asslgns,from the--dayot --,A.D. 18-, for and 
during the full term of five yoors from thence next ensuing, and full)' to be 
complete and ended, at a certain rent, payable by the defendant to the plain
tiff, as In tlie said Indenture Is mentioned. And the defendant, tor himself, 
his executors, administrators, and assigns, did thereby co,'enant, promise. and 
agree, to plaintiff, hili lielrs amongst other 
that he, 
would, at 
own costs 
ment and 
to lenve 

said messuage 
oroer, and condition; 

condition at the end other 
sooner determination of the snld termi as by the said Indenture, reference 
being had thereto, will tully appear. By virtue of which said· Indenture the 
dpfpllllaut afterward!:., to wit, 011 the -- day of --, A. D. 18-, entered 
Into the said premises, with the appurtenances, and became and was possessed 
thereof, and so continued untll the end of said term. And although the plam
tllr hath the time of the said Indenture, blthl!lrto 







Form APPENDIX. 

plalntl1f In this bebalt, batb not as yet delivered the Bald goods and cbatte~s, 
or any part tbereof, to the plaintiff, although otten requested so to do: but 
80 to do bath hltherto wbolly refused, and stru refuses: and afterwards, to 
wit. on the -- day of --, A. D. -, at --. aforesaid. In the county 
aforesaid, converted and disposed ot the Baid goods and chattels to hili, the 
defendant's, 

(Oonclud, 1.) 

Declaration in Case for LibeL 

( Oommenu IU in lI'orm 1.) 

For that wbereas tbe sald plaintiff, untU the committing of the grievance 
berelnafter mentioned, was always reputed to be a person of good tame and 
credit, and hath never been guilty, nor, untll the committing of the said 
grievance, been suspected to have been guilty of perjury. or any other sucb 
crime; by means of wblcb said premllleB be. tbe said plalnUiT, before the 
committing sald grievance, had obtained thp. 200d 
ot all and ot all other "",",,,,n. 

at --, county of --: and 
said grievance, certain action had 
--, F. was the plaintiff' H. was the delEeOldant; 
whlcb been then lately court, and OD 

the said plaintiff had been examined on oatb, and bad ~ven his evidence as 
a witness on the part ot the said E. F., aforesaid; yet tbe Bald defendant, 
well knowing the premises. but contrivIng and Wickedly and mallclously In
tending to Injure the said plaintiff In his good tame and credit, and to bring 
him Into publlc scandal, Intamy, and disgrace, and to caUBe It to be suspected 
and believed bad been and was perjury, beretofore, to 
the -- A. D. 1&-, at In the county last 
said, and publish, 

plalntUf, and ot 
by the plalntUf, 

talse, 
things, tbe false. scandalous, defamatory, and libelous matter tollowlng, 0( 

and concerning the said plaIntiff, and ot and concerning tbe said action, and 
the evidence so given by the said plalntUf: that is to say, he (meaning the 
plaintiff) was forsworn on tbe trl1l1 (meaning the said trial, and thereby then 
and there meaning tbat tbe plalntUf, In giving bis evidence as atoresald, bad 

and corrupt perjury). In consequence ot the committing of 
the plaintiff, bath greatly Injured 

BUSpect and believe, 
reason ot the committing 
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[The figures reter to pacea.) 

ASSUMPBIT-Contlnued. 
Interest due. 31. 
balance on account stated, 
action on award. 81. 
use and occupation ot land. 31. 
board 8 nd lodging turnlshed. 82. 
goods sold and delivered. or barealned and lold, 82. 
goods wrongtully obtained and converted, 8&. 
lands sold, 34. 
work, labor, amI Hel"Vlces, 34. 

labor, and materials. 85. 
action on ;Iudgment, 85. 
lIabll1ty imposed by RtAtute, 36. 

case a concun'ent remedy. 98. 
general Issue In, 283-285. 
declaration in special assumpsit, 205-219. 

"Speclal Assumpsit." 

ATrACHMENT, 
defiultlon, 143. 
when and what Il18ued, 14& 

A UDITA QUERELA, 
definition, 194. 
nature and 194. 195. 

AUTHORITY. 
when and how pleaded, 416. 417. 
cognlzauce in replevin, 417. 

AWAHD, 
assumpsit on, 31. 

n 
BILL OF EXCEPTIONS, 

defined, 184-
nature and object, 184, 18/L 

BOARD AND LODGING, 
assumpsit tor, 32. 

BO~, 

assumpsit not the proper remedy on, 16. 
action ot debt on, 39, 42. 

BREACH, 
assignment in general assumpsit, 

in declaration in debt, 280. 
In declaration In covenant, 238. 

declarntion In account, 
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