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JURISDICTION TO TAX—ANOTHER WORD

MAURICE H. MERRILL}

SOME constitutional decisions of the Supreme Court of the United

States merely apply familiar principles to fact situations of little
novelty or importance. Others, extending the application of those prin-
ciples to new facts, mark milestones in the progress of the law upon
familiar roads. In still others what had been dictum becomes ratio
decidendi and again the frontiers of the law expand. At other times
limitations or explanations imposed upon prior decisions serve to define
more sharply the expanded boundary. Occasionally an overruling opin-
ion marks a withdrawal from realms theretofore occupied. Into one or
another of these classes fall the common run of constitutional cases.
Upon rare occasions, however, a decision, either because it suggests the
occupation of so wide a territory by the doctrines it sets forth, or be-
cause it overturns directly or by implication so much that had been re-
garded as settled constitutional dogma, opens wide vistas of speculation
and invites examination of the possibilities that lie half-hidden therein.
To the second division of this last type of constitutional cases belong
the recent significant cases involving the problem of jurisdiction for
purposes of taxation! So epochal seemed these cases in their effect
upon the taxing power of the states that it is not surprising they have
evoked a bountiful crop of comment? A fitting sense of inability to

1Professor of Law, University of Nebraska.

T. The most significant of these decisions are: Farmers Loan & Trust Co. v. Minnesota,
280 U. S. 204 (1930); Baldwin v. Missouri, 281 U. S. 586 (1930); First National Bank
v. Maine, 284 U. S. 312 (1932) ; Lawrence v. State Tax Comm., 286 U. S. 276 (1932),

2. There are two books: Haromng, DoUBLE TAXATION OF PROPERTY AND IncoME (1933);
Stmusow, Jurispiction AND PowWER oF TAXATION (1933). The more ephemeral materfal in
legal periodicals is voluminous. The following articles have come to my attention: Bonner,
Single Situs for Inheritance Taxation of Intangibles (1932) 16 Mmn. L. REev. 335; Gnl-
land, Jurisdiction for Taxation of Shares of Stock (1931) 4 Rocky Mr. L. Rev. 20; Gruen-
berg, The Supreme Court Limits the State Power to Tax Intangibles (1930) 7 N. Y. U. L.
Q. Rev. 728; Harper, Jurisdiction of the States to Tax—Recent Development (1930) §
Ino. L. J. 507; Howard, Recent Developments and Tendencies in the Taxation of Intangi-
bles (1931) 44 U. or Mo. BuiL. L. SEr. 5; Lowndes, Basis of Jurisdiction in Stale Tava-
tion of Inheritances and Property (1931) 29 Micu. L. REev. 850; Lowndes, Jurisdiction to
Tax Debts (1931) 19 Geo. L. J. 427; Lowndes, The Passing of Situs—Jurisdiction to Tax
Shares of Corporate Stock (1932) 45 Harv. L. Rev. 777; Lowndes, State Jurisdiction to
Tax Income (1932) 6 TemrprLe L. Q. 486; Mason, Jurisdiction for the Purposes of Inherit«
ance Taxes—Special Reference to Montana (1930) 3 Rocky Mr. L. Rev. 25; Nossaman,
The Fourteenth Amendment in its Relation to State Toxation of Imtangibles (1930) 18
Carrr. L. Rev. 345; Nowlin, Jurisdictional Features of State Taxation—Property and Swuc-
cession Taxes (1931) 9 Tex, L. Rev. 352; Peppin, Power of the States to Tax Intangibles
or their Transfer (1930) 18 Caxrr, L. Rev. 638; Rottschacfer, The Power of the States
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1935] JURISDICTION TO TAX 583

add anything of value to what has been said already would impel me fo
silence, were it not that the prior discussion does not seem to me to lay
adequate stress upon certain factors of history and of expedience, and
that the more recent cases indicate that possibly the earlier decisions
do not have implications quite so extensive as many of us at first read-
ing thought.

The Past — More or Less Outmnoded

By way of introducing our discussion, a brief résumé of the constitu-
tional doctrine of jurisdiction to tax as it existed before 1930 seems
helpful. In our federal polity, combining commercial unity with govern-
mental decentralization, it was inevitable that two or more states fre-
quently should find themselves in position to exact tax tribute from the
same ‘“‘economic interest’”® and the perpetual need for increasing funds
from which to finance the expanding activities ventured upon by our
statesmen made it equally inevitable that such opportunities should be
seized upon with avidity. The Supreme Court has taken upon itself
the task of policing this quest for revenue; and, if it does not actually
temper the wind to the shorn lamb, it does attempt to see that the shear-
ers are not too many and not wholly strangers to the range.

To accomplish this some foundation in the constitution of the United
States is necessary. Conflict of laws doctrines concerning jurisdiction
are inadequate since the injustices which it is most important to remedy
may be perpetuated effectually without essential impairment of those
principles.* In the face of positive legislation, constitutional restraints
afford the taxpayer his one secure refuge. During the nineteenth cen-
tury the Supreme Court appeared somewhat doubtful as to the exact
constitutional foundation upon which this sanctuary could be erected
and its essays in that direction were sporadic and hesitant. There seem
not more than six cases wherein state taxing power was denied,” and
a handful more wherein, although the taxes assailed were upheld, the
Court, by solemn consideration of the argument based on a jurisdic-

to Tax Intangibles (1931) 15 Mmvw. L. REv. 741, (1931) 9 N. C. L. Rev. 415; Rottechaefer,
State Jurisdiction of Income for Tax Purposes (1931) 44 Harv, L. Rev. 1075; Rottechne-
fer, State Jurisdiction to Impose Taxes (1933) 42 Yare L. J. 305.

3. Stone, J. concurring in Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204, 215
(1930).

4. See StrsoN, op. cit. supra note 2, at 1-4; Gooprice, CounrLict or Laws (1927) 64.

5. Hays v. Pacific Mail Steamship Co., 17 How, 596 (U. S. 1854); Northern Central
Ry. Co. v. Jackson, 7 Wall. 262 (U. S. 1868); St. Louis v, Wiggins Ferry Co., 11 Wall.
423 (U. S. 1870); State Tax on Foreign Held Bonds, 15 Wall. 300 (U. S, 1872); Xorgan
v. Parham, 16 Wall. 471 (U. S. 1872) ; Dewey v. Des Moines, 173 U. S. 193 (1859). The
Wiggins Ferry Case has been explained as being merely an interpretation of the Missouri
statute rather than an exposition of constitutional limitation upon state power. Diamond
Match Co. v. Ontonagon, 188 U. S. 82, 91 (1903).
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584 YALE LAW JOURNAL [Vol. 44

tional incapacity of states to tax property beyond their borders, tacitly
agreed to the validity of the objection when supported by a proper show-
ing of fact.® In two of these cases, dealing with the taxation of vessels
engaged in interstate trade the Court appears to find the constitutional
foundation for curtailing taxing power in a theory of burden upon inter-
state commerce by such a tax? In Dewey v. Des Moines?® an action
to foreclose a tax lien upon a lot with an application for a deficiency
judgment against the nonresident owner, the refusal to permit that
judgment seems to be placed upon the doctrine in Pennoyer v. Neff® as
to jurisdiction to render personal judgments against nonresidents. In
all the other cases there is no articulate recognition of any particular
constitutional provision as the foundation of decision. There is merely
an assumption, specific or tacit, that an American state may not tax
persons or property beyond its “jurisdiction.”

As the end of the century drew near, however, the éver-increasing
usefulness of the due process clause of the Fourteenth Amendment as
a foundation for judicial nullification of too oppressive state action led
astute counsel to invoke it in defense of those beset by multiplied tax-
gatherers. Thrice during these closing years assertions that taxes had
been imposed without jurisdiction were given a constitutional underpin-
ning by the argument that to do so would be to deprive the taxpayer
of property without due process. The Court, by considering the tax
question upon the merits with a finding in each case that the bounds
of state jurisdiction had not been passed, tacitly agreed to this method
of investing the doctrine of jurisdictional limits with constitutional sanc-
tity.1® In 1903 it became a definite ground of decision in Lowuisville &
Jeffersonville Ferry Company v. Kentucky* Two years later came
Union Refrigerator Transit Company v. Kentucky,'? frequently referred
to as the first case to apply the new theory. While this is inaccurate,
it remains true that this decision, by reason of its full and lucid expo-

6. The Delaware Railroad Tax, 18 Wall. 206 (U. S. 1873); Kirtland v. Hotchkiss, 100
U. S. 491 (1879); Bonaparte v. Tax Court, 104 U. S. 592 (1881); Pullman’s Palace Car
Co. v. Pennsylvania, 141 U,S.18 (1891); Cleveland, Cincinnati, Chicago and St. Louls Ry.
Co. v. Backus, 154 U. S. 439 (1894) ; and see Marye v, Baltimore & Ohio Rr. Co., 127 U. 8. 117,
121 (1888). Very likely such cases as the State Railroad Tax Cases, 92 U, S. 575 (1875),
Western Union Telegraph Co. v. Taggart, 163 U. S. 1 (1896), and New Orleans v, Stems
pel, 175 U. S. 309 (1899), should also be included, although in all these cases, with the
possible exception of the last, there seems not a clearly articulate discussion of the problem
from this viewpoint.

7. Hays v. Pacific Mail Steamship Co.; Morgan v. Parham, both szpra note S,

8. 173 U. S. 193 (1899). 9. 95 U, S. 714 (1877).

10. Adams Express Co. v. Ohio State Auditor, 165 U, S, 194 (189%7); Savings & Loan
Society v. Multnomah County, 169 U. S. 421 (1898); American Refrigerator Transit Co,
v. Hall, 174 U. S. 70 (1899).

11. 188 U. S. 385 (1903). 12. 199 U. S. 194 (1905).

Hei nOnline -- 44 Yale L. J. 584 1934-1935



1935] JURISDICTION TO TAX 585

sition of the concept of due process as a basic requirement of taxing
jurisdiction, rightly deserves to be ranked the leading case upon the
subject. Once established, due process excluded all other constitutional
theories in this branch of the law, and so handy a tool did it prove that
the twentieth century in its first three decades has produced a multitude
of decisions developing and rounding out the doctrine, a body of learn-
" ing which appeared to be seriously threatened at many points by the
line of cases starting with decisions in 1930.%°

Now the due process notion in American constitutional law is one of
reasonableness, of a prohibition by the fundamental law against arbi-
trary and oppressive governmental action, to be administered by the
courts as expounders of the Constitution. The question occurs, then,
what is the test by which we may determine whether it is reasonable for
a state to exercise taxing jurisdiction? To this Uwnion Refrigerator
Transit Company v. Kentucky' presents a definite answer in the bene-
fit theory of taxation. Judge Brown’s language is specific.

“The power of taxation, indispensable to the existence of every civilized
government, is exercised upon the assumption of an equivalent rendered to the
taxpayer in the protection of his person and property, in adding to the value
of such property, or in the creation and maintenance of public conveniences in
which he shares, such, for instance, as roads, bridges, sidewalks, pavements,
and schools for the education of his children. If the taxing power be in no
position to render these services, or otherwise to benefit the person or property
taxzed, and such property be wholly within the taxing power of another state,
to which it may be said to owe an allegiance, and to which it looks for pro-
tection, the taxation of such property within the domicil of the ovmer partakes
rather of the nature of an extortion than a tax, and has been repeatedly held by
this court beyond the power of the legislature, and a taking of property with-
out due process of law.”15

“Not only is the operation of state laws limited to persons and property
within the boundaries of the state, but property which is wholly and exclusive-
ly within the jurisdiction of another state receives none of the protection for
which the tax is supposed to be the compensation.”¢

This presents a somewhat indefinite but fairly comprehensible stand-
ard by which to test the reasonableness of the exercise of taxing power.
If the state is in a position to render some benefit to the person taxed in

13. See cases cited supra note 1. 14, 199 U. S. 194 (1903).

15. Id. at 202, citing Northern Central Ry. v. Jackson, 7 Wall. 262 (U. S. 1868); State
Tax onr Foreign Held Bonds, 15 Wall, 300 (U. S. 1872) ; Tappan v. Merchants’ Nat. Bank,
19 Wall. 490 (U. S. 1873); Delaware, Lackawanna and Western Rr. Co. v. Pennsylvanis,
198 U, S. 341 (1905).

16. Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 204 (1905).
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respect of the object of taxation, the exaction is reasonable and juris-
diction exists; if the converse is true, jurisdiction, in the sense of the
due process concept of reasonableness, is absent. Recognition, of course,
is accorded to the practical necessities of revenue gathering. Lack of
children is no answer to the demand for a school tax; want of a vehi-
cle will not excuse contribution to the road fund.'® The benefit theory
of jurisdiction is not to be pressed to the point of requiring a quid pro -
quo for each payment. It is enough that the state be in a position to
render the service. It is not requisite that the taxpayer make use of it.
Around this fundamental conception the cases prior to 1930 can be ar-
ranged in a consistent fashion. A summary of the application that has
been made of the principle in these cases will aid us in understanding
the system which the recent decisions appeared to overthrow.

In the case of real estate, clearly the jurisdiction where the land lies
is in a position to render protection and benefit. Taxation by it will be
consistent with due process.’®* Taxation by any other state will deny
due process.’?

Tangible personalty follows much the same rule. The state where it
is permanently located may tax it, since it is given protection,®® A state
in which it is not found, though the domicil of the owner, may not tax.?*
It affords the owner no protection nor benefit with respect to this par-
ticular property. Unlike land, however, personalty may go a-traveling
and may be found in more than one state during the taxable year. Some
of it, such as that employed in interstate commerce, is constantly shift-
ing and passing from state to state, From each state through which it
travels it receives the boon of protection and of government. Reason
would appear to suggest that each state wherein the property remains

17. 1d. at 203. See also Southern Pacific Co. v. Kentucky, 222 U. S. 63, 76 (1911).

18. Savings & Loan Society v. Multnomah County, 169 U. S. 421 (1898); Paddecil v.
City of New York, 211 U. S. 446 (1908); Central Railroad Company of New Jersoy
v, Jersey City, 209 U. S. 473 (1908).

19. Attempts to tax lands beyond the border seem not to have been made. At least
they have not found their way into the reports. The only cases which can be cited for
this principle, therefore, involve incorporeal hereditaments which are regarded as so closely
associated with land as to be governed by the same ruling. Louisville and Jeffersonville
Ferry Co. v. Kentucky, 188 U. S. 385 (1903) (ferry franchise); North Side Canal Co. v.
State Board of Equalization, 17 F. (2d) 55 (C. C. A. 8th, 1926), cert. denied, 274 U, §.
740 (1927) (water rights appurtenant to land).

20. Henderson Bridge Co. v. Henderson, 173 U. S. 592 (1899); Carstairs v. Coch-
ran, 193 U. S. 10 (1904) ; Old Dominion Steamship Co. v. Virginia, 198 U. S. 2990 (1905) ;
Thompson v. Kentucky, 209 U. S. 340 (1908) ; Hannis Distilling Co. v. Baltimore, 216 U'
S. 285 (1910) ; Great Northern Ry. Co. v. Minnesota, 278 U. S. 503 (1920).

21, Delaware, Lackawanna & Western Rr. v, Pennsylvania, 198 U. S. 341 (1905); Union
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); Selliger v. Kentucky, 213
U. S. 200 (1909); Union Tank Line Co. v. Wright, 249 U. S. 275 (1919); Wallace v.
Hines, 253 U. S. 66 (1920).
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