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THE “CONSPIRACY THEORY” OF THE
FOURTEENTH AMENDMENT

By HOWARD JAY GRAHAM{}

“No state shall . . . deprive any person of life, liberty,
or property without due process of law, nor deny to any
person . . . the equal protection of the laws.”

SecTION 1, FOURTEENTH AMENDMENT

IN AN argument before the Supreme Court of the United States in
1882 Roscoe Conkling, a former member of the Joint Congressional

Committee which in 1866 drafted the Fourteenth Amendment, produced
for the first time the manuscript journal of the Committee, and by
means of extensive quotations and pointed comment conveyed the im-
pression that he and his colleagues in drafting the due process and equal
protection clauses intentionally used the word “person” in order to in-
clude corporations. “At the time the Fourteenth Amendment was rati-
fied,” he declared, “individuals and joint stock companies were appealing
for congressional and administrative protection against invidious and
discriminating State and local taxes. One instance was that of an express
company, whose stock was owned largely by citizens of the State of
New York . . . ” The unmistakable inference was that the Joint
Committee had taken cognizance of these appeals and had drafted its
text with particular regard for corporations.

Coming from a man who had twice declined a seat on the Supreme
Bench? who spoke from first hand knowledge, and who submitted a
manuscript record in support of his stand, so dramatic an argument
could not fail to make a profound impression. Within the next few
years the Supreme Court began broadening its interpretation of the
Fourteenth Amendment, and early in 1886 it unanimously affirmed
Conkling’s proposition, namely that corporations were “persons” within
the meaning of the equal protection clause.® It is literally true therefore

§Research Fellow in Political Science, University of California.

1. See San Mateo County v. Southern Pacific R.R, 116 U, S, 138. A printed
copy of the Oral Argument of Roscoe Conkling is preserved in a volume entitled San
MaTeo CAsE, ARGUMENTS AND DECIsions, in the Hopkins Railroad Collection of the
Library of Stanford University., It is this copy which the author has used, and which
he cites hereafter as CONKLING'S ARGUMENT.

2. Once as Chief Justice, vice Chase, in 1873; again as Associate Justice, vice Hunt,
in 1882. Chief Justice Waite and Justice Blatchford thus both occupied seats which had
been declined by Conkling.

3. See Waite, J., in Santa Clara County v. Southern Pacific R.R,, 118 U. S. 394,
396 (1886). This case involved the same questions as the San Mafeo case argued three
years before.
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that Roscoe Conkling’s argument sounded the death knell of the narrow
“Negro-race theory” of the Fourteenth Amendment expounded by Jus-
tice Miller in the Slaughter House cases. By doing this it cleared the
way for the modern development of due process of law and the corres-
ponding expansion of the Court’s discretionary powers over social and
economic legislation. Viewed in perspective, the argument is one of
the landmarks in American constitutional history, an important turning
point in our social and economic development.

Conkling’s argument has figured prominently in historical writing
since 1914 when B. B. Kendrick unearthed and edited the manuscript
copy of the Journal which Conkling used in court.* Checking the record
in the light of his major propositions, historians became convinced of the
fundamental truth of Conkling’s story. Repeatedly, it appeared from
the Journal, the Joint Committee had distinguished in its drafts in the
use of the words “person” and “citizen.”® Under no circumstances
could the terms have been confused. Moreover, as the Committee had
persistently used the term “person” in those clauses which applied to
property rights and the term “citizen” in those clauses which applied
to political rights, the force of this distinction seemed plain: corporations
as artificial persons, had indeed been among the intended beneficiaries of
the Fourteenth Amendment. Convinced on this point, historians devel-
oped an interesting theory: the drafting of the Fourteenth Amendment
had assumed something of the character of a conspiracy, with the due
process and equal protection clauses inserted as double entendres. Labor-
ing ostensibly in the interests of the freedmen and of the “loyal white
citizens of the South,” the astute Republican lawyers who made up the
majority of the Committee had intentionally used language which gave
corporations and business interests generally increased judicial protection
as against State legislatures.

4. THE JourNAL oF THE JoINT CoMMITTEE OF FIFTEEN oN RecoNsTrRUCTION (1914).
The Journal itself is printed in Part I, pp. 37-129. The “Introduction,” pp. 17-36,
gives an interesting account of its history and the circumstances of discovery. It is
revealed that 6,000 copies of the Journal were printed by the order of the Senate in
February, 1884 (while the San Mateo case was still before the Supreme Court). For
some unexplained reason these copies never circulated, a single printed copy of the
edition being preserved in the Government Printing Office. This copy was used by
Horace E. Flack in the preparation of his monograph, Tue AporrioN oF THE Foun-
TEENTHE AMENDMENT (1908). But it was not until 1911 and the publication of Hannis
Taylor’s Tae OriGIN anp GrowrH of THE AMERICAN Constirution (1911), wherein

attention was directed to Conkling’s argument, that the full historical importance of
the manuscript was noted. It should be added that Professor XKendrick was concerned
with the bearing of the Journal on matters pertaining to Reconstruction, and referred
only incidentally to the later use made by Conkling. This fact explains the failure to
note the discrepancies in Conkling’s quotations from the Journal.

5. KENDRICK, 0p. cit. supra note 4, at 50-51, 56, 60-61 for striking examples.

Hei nOnline -- 47 Yale L. J. 372 1937-1938



1938] THE “CONSPIRACY THEORY” 373

What appeared to be corroboration for this viewpoint was presently
found in the speeches® of Representative John A. Bingham, the Ohio
Congressman and railroad lawyer who almost alone of the members of
the Joint Committee had been responsible for the phraseology of Section
One. Bingham, it appeared both from the Journal and the debates on
the floor of the House, had at all times shown a zealous determination
to secure to “all persons” everywhere “equal protection in the rights of
property.”? Moreover, he had evinced an extraordinary preference for
the due process clause and had developed and defended its phraseology
in most vigorous fashion. As no other member of the Joint Committee,
or of Congress, gave evidence of a similar desire to protect property
rights, and none manifested his partiality for the due process clause, it
seemed logical to conclude that Bingham’s purposes had in fact been far
more subtle and comprehensive than was ever appreciated at the time.
Bingham had been the master-mind who “put over” this draft upon an
unsuspecting country. The fact that he had tried and failed to secure
the inclusion of a “just compensation” clause in Section One as still
another restraint upon the States’ powers over property,® and the fact
that in 1871, five years after the event, he declared he had framed the
section “letter for letter and syllable for syllable” merely served to
strengthen these suspicions.

Impressed by this cumulative evidence, and alive to its historical im-
plications, Charles A. and Mary R. Beard, in 1927, developed in their
Rise of American Civilization what is still, a decade later, the most
precise statement of the conspiracy theory. Undocumented, and with
conclusions implicit rather than explicit, the Beards’ thesis was this:
Bingham, “a shrewd . . . and successful railroad lawyer, . . . familiar
with the possibilities of jurisprudence,” had had much broader purposes

than his colleagues. Whereas they were “bent on establishing the rights
of Negroes,” he was “determined to take in the whole range of national

6. Conc. Grosg, 39th Cong., Ist Sess. (1866) 429, 1034, 10641065, 1089-1095, 1292.

7. Originally Bingham's draft was phrased in the positive form: “Congress shall
have power to make all Iaws necessary and proper to secure to all persons in every
State within this Union equal protection in their rights of life, liberty and property.”
Later, a clause was added giving Congress power to “secure to all citizens the same
immunities and also equal political rights and privileges” These clauses were the
embryonic forms out of which the later phraseology developed. Early drafts made no
mention of “due process of law.” Not until the House had virtually rejected the

. Amendment on the grounds that it gave Congress too sweeping powers—thus com-
pelling a change from the early positive to the present negative form (“no State shall
. + . ”)~—was the due process phraseology inserted. Bingham's carly speeches reveal,
however, that he had had due process of law in mind from the very beginning.

8. KENDRICK, op. cit. supre note 4, at 85. Bingham made this attempt at the
meeting of the Committee on April 21, 1866. The adverse vote was 7 to §, with three
members absent.

9. Conc. Recorn, 42nd Cong., 1st Sess. (i871) Appendix, at 83-85.
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economy.” Toward this end he had drafted the due process and equal
protection clauses and forced them upon the Committee by persistent
efforts. Quoting Bingham’s speeches and Conkling’s argument in sup-
port of the view that corporations had been among the intended bene-
ficiaries of the draft, the authors concluded :1°

“In this spirit, Republican lawmakers restored to the Constitution
- the protection for property which Jacksonian judges had whittled
away and made it more sweeping in its scope by forbidding states,
in blanket terms, to deprive any person of life, liberty, or property
without due process of law. By a few words skillfully chosen every
act of every state and local government which touched adversely
the rights of persons and property was made subject to review and
liable to annulment by the Supreme Court at Washington.”

Thus, while the Beards nowhere expressly state that Bingham was guilty
of a form of conspiracy, this is none the less a fair inference from their
account, and it is one which has repeatedly been drawn. Numerous
writers,’* accepting the Beards’ account and popularizing it, have sup-
plied more explicit interpretations. Thus, E. S. Bates, in hig Story of
Congress, declares that Bingham and Conkling in inserting the due
process phraseology, “smuggled” into the Fourteenth Amendment “a
capitalist joker.””?

Despite widespread acceptance and a prestige which derives from the
Beards’ sponsorship, the conspiracy theory has not gone unchallenged.
Numerous writers have expressed varying degrees of disapproval and
skepticism.”®* Constitutional historians in particular appear reluctant to
accept its implications, although they, no more than the sponsoring school
of social historians, have as yet presented their case in documented detail.
One thus observes the curious paradox of a theory which cuts across the
whole realm of American constitutional and economic history and which

10. Vol II, p. 111-113 (italics added).

11. See, e.g., Lerner, The Supreme Court and American Capitalism. (1933) 42
Yate L. J, 668, 691; Daccert, PrincipLes oF INLAND Transportarion (1934) 436~
437; JoserHsoN, THE RoeBer Barons (1934) 52,

12, At 233-234.

13. Louis Boudin has referred with obvious irritation to the “legendary history
of the Fourteenth Amendment” and has threatened a monograph in disproof of “pseudo
history” sponsored by certain “eminent historians.” 2 GovERNMENT BY JUDICIARY (1932)
404. More precise and dispassionate, Walton H. Hamilton has objected that the theory
“endows the captains of a rising industry with a capacity for forward plan and deep
plot which they are not usually understood to possess.” Property—dAccording to Locke
(1932) 41 Yaie L. J. 864, 875. Finally, E. R. Lewis, the most recent writer to examine
the mattér in the light of both the published Journal and the Congressional debates,
has emerged frankly skeptical of Conkling’s whole story and inclined to demand more
convincing evidence. A History oF AmemicAN Poritical. TroucHT FrROM THE CIVIL
War 10 THE Worto War (1937) 28 ff.
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is itself a subject for increasing speculation and controversy, yet which
has developed piecemeal, without systematic formulation or criticism.

How extraordinary certain aspects of this situation are may be judged
from the fact that one is now left wholly in the dark as to the nature
and degree of conspiratorial intent imputed to Bingham and his col-
leagues. Is one to believe, for example, that these men determined from
the first to devise phraseology which included corporations? Or simply
that they later perceived it possible, or advantageous, to do so? Again,
what type of protection did the framers contemplate within the meanings
of the due process phrase? Protection in the modern substantive sense?
Or simply protection against arbitrary procedure? If simply the latter
was intended, the “conspiracy” was scarcely worthy of the name, for
to have used “person” and “due process” in this manner would have been
natural for any well.informed lawyer of 1866, whatever may be said
of the understanding of the layman. On the other hand, to have applied
due process substantively with regard to corporations in 1866 would
have been a thoroughly revolutionary step, even for a lawyer. For this
reason it is a substantive usage that is most consistent with the theory.
In both of these issues the implied difference in motive is great; and
likewise the implied ambiguity in the theory. The matter of motive and
intent would seem to be too fundamental an element of conspiracy to
leave in so unsatisfactory a state.

Tt is the purpose of this article to re-examine the conspiracy theory and
to determine, insofar as possible, the extent to which it meets certain
essential conditions.

I. ConNkLING’S ARGUMENT RE-EXAMINED

A priori, there are two major reasons for being skeptical of a declara-
tion that the framers of the Fourteenth Amendment aimed to aid business
interests when they devised the due process and equal protection clauses.
First, as we have just seen, such a declaration virtually demands as its
major condition that John A. Bingham and the other members of the
Joint Committee regarded due process of law as a restraint upon the
substance of legislation at the early date of 1866, whereas due process
was at this time, with a few striking exceptions,’* merely a limitation
upon procedure. The theory thus presupposes that the drafters assumed
what was really an extraordinary viewpoint: it endows them with re-

14. The two most conspicuous were Chief Justice Taney’s dictum in the Dred
Scott case [19 Howard 393 (U. S., 1856)] and the various dicta in the New York
liquor case of Wynehamer v, People [13 N. Y. 378 (1836)]. For the development of
due process of law before the Civil War, see Howe, The Meaning of Due Process
Prior to the Adoption of the rqth Amendment (1930) 18 Caurr. L. Rev. 583; Corwin,
The Doctrine of Due Process of Law Before the Civil Wor (1911) 24 Harv. L. Rev.
366, 460.
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a defender of the Union prevent him from seeing this fact? Did it
blind him to the needs and interests of corporations? Or did his neo-
Lockian fervor in behalf of the rights of property — all property, except-
ing that in slaves—awaken him to the possibility that corporations,
since they were “persons” in common legal parlance, might also be “per-
sons” within the meaning of the due process clause? Did Bingham come
to extend to corporations— or to shareholders — the same substantive
‘protection he extended to Negroes? In short, did Bingham’s views
remain static during these years? Or did they prove as flexible and
dynamic as during the Fifties? Did the Civil War, which raised a host
of problems relating to business and corporations, direct attention to
such matters; or did it obscure and crowd out their consideration? The
alternative possibilities here balance one another so nicely that even
speculation is difficult; yet obviously these are the terms upon which
future decision must rest. The charge of “conspiracy” can eventually
be maintained only if it is shown that some force or influence caused
Bingham to broaden his application of the clause to include corpora-
tions — either sometime prior to 1866, or while the Fourteenth Amend-
ment was before the Joint Committee. Evidence bearing upon these
possibilities the writer proposes to review at a later date.

ham into a fundamentally laissez faire usage of due process which anticipated the deci-
sions in Allgever v. Louisiana [165 U. S. 578 (1897)] and Smyth v. Ames [169 U. S.
466 (1898)] by nearly forty years.
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