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part in fee-simple, the other in tail, or for life; so that there is no
necessary unity of interest: one may hold by descent, the other b~,.­

purchase; or the one by purchase from A., the other by purchase
from B.; so that there is no unity of title; one's estate may ha,-e
been vested fifty years, the other's but yesterday; so there is no
unity of time. The only unity there is, is that of possession: and
for this Littleton gives the true reason, because no man can certainly'
tell which part is his own: otherwise even this would be soon
destroyed.

Tenancy in common may be created, either by the destruction
of the two other estates, in joint-tenancy and coparcenary, or b}"
special limitation in a deed. By the destruction of the two other
estates, I mean such destruction as does not sever 'the unity of
possession, but only the unity of title or interest. As, if one of t\\"O

joint-tenants in fee alienes his estate for the life of the alienee,
the alienee and the other joint-tenant are tenants in common; for
they have now several titles, the other joint-tenant by the original
grant, the alienee by the new alienation; and they also have se\--eral
interests, the former joint-tenant in fee-simple, the alienee for his
own life only. So, if one joint-tenant gives his part to A. in tail,
and the other gives his to B. in tail, the donees are tenants in com­
mon, as holding by different titles and conveyances. If one of t,,·o
parceners alienes, the alienee and the remaining parcener are
tenants in common; because they hold by different titles, the
parcener by descent, the alienee by purchase. So likewise, if there
be a grant to two men, or two women, and the heirs of their bodies.
here the grantees shall be joint-tenants of the life-estate, but they·
shall have several inheritances; because they cannot possibl)' ha,-e
one heir of their two bodies, as might have been the case had the
limitation been to a man and woman, and the heirs of their bodies
begotten: and in this, and the like cases, their issue shall be tenants
in common; because they must claim by different titles, one as heir
of A., and the other as heir of B.; and those two not titles by pur­
chase, but descent. In short, whenever an estate in joint-tenancy·
or coparcenary is dissolved, so that there be no partition made.
but the unity of possession continues, it is turned into a tenancy'
in common.

As to the incidents attending a tenancy in common: tenants in
common (like joint-tenants) are compellable by the statutes of
Henry VIII. and William III., before mentioned, to make partition
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of their lands; which they were not at common law. They properly
take by distinct moieties, and have no entirety of interest; and
therefore there is no survivorship between tenants in common.
Their other incidents are such as merely arise from the unity of
possession; and are therefore the same as appertain to joint-tenants
merely upon that account: such as being liable to reciprocal actions
of waste, and of account, by the statutes of Westm. 2, c. 22, and
4 Anne, c. 16. For by the common law no tenant in common \vas
liable to account with his companion for embezzling the profits
of the estate; though, if one actually turns the other out of posses­
sion, an action of ejectment will lie against him. But, as for other
incidents of joint-tenants, which arise from the privity of title, or
the union and entirety of interest, (such as joining or being joined
in actions unless in the case where some entire or indivisible thing
is to be recovered,) these are not applicable to tenants in common
whose interests are distinct, and whose titles are not joint but
several.

KENT, COMMENTARIES, IV, 361.
The common law favored title by joint-tenancy, by reason of .

this very right of survivorship. Its policy was averse to the division
of tenures, because it tended to multiply the feudal services and
weaken the efficacy of that connection. But in Ha''les v. Hawes,
1 Wits. Rep. 165, Lord Hardwicke observed that the reason of that
policy had ceased with the abolition of tenures; and he thought that
even the courts of law were no longer inclined to favor them, and,
at any rate, they were not favored in equity, for they were a kind
of estates that made no provision for posterity. As an instance
of the equity view of the subject, we find that the rule of sundvor­
ship is not applied to the case of money loaned by two or more credi­
tors on a joint mortgage. The right of survivorship is also rejected
in all cases of partnerships, for it would operate very unjustly in
such cases. In this country the title by joint-tenancy is very much
reduced in extent, and the incident of survivorship is still more
extensively destroyed, except where it is proper and necessary, as
in the case of titles held by trustees.

NEW YORK REAL PROPERTY LAw, § 66.
Every estate granted or devised to two or more persons in their

own right shall be a tenancy in common, unless expressly declared
~o be in joint tenancy; but every estate, vested in executors or
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trustees as such, shall be held by them in joint tenancy. This
section shall apply as well to estates already created or vested as to
estates hereafter granted or devised.

[This was originally enacted in 1786.]

SMITH, PERSONAL PROPERTY, § 27.
The principal incidents of ownership in common are:
First. The possession of one is the possession of all, and all are

equally entitled to possession.
Second. One cannot maintain an action against his co-tenant

to recover possession of the common property; but he may have an
action of tort against him for its conversion or destruction. A
use of property which amounts to destruction or spoliation consti­
tutes conversion and will authorize an action by those injured.

Third. The interest of one is subject to levy and sale by execu­
tion for his debts; but if the officer sell the whole property, and not
merely the interest of the judgment debtor, he will be liable to an
action by the other co-owner for his undivided interest.

Fourth. One o\\"ner in common of chattels may recover from
another any money properly expended on it beyond his due pro­
portion; but there must have been a previous request to join in
making the necessary repairs, unless there exist some agreement
or prescription binding either party exclusively to make repairs.

Fifth. Where personal property in common bulk and of the same
quality, severable in its nature, is owned by two or more persons
in common, each may sever and appropriate his share if it can be
determined by measurement or weight, without the consent of the
bthers, and without liability to an action for the conversion of the
common property.

Sixth. Owners in common of personal property may maintain
a suit in equity for partition; and in case a division be impracti­
cable, they may have a decree for the sale of the common property,
and a division of the proceeds. But they are not entitled to com­
pensation from each other for services rendered in the care of the
common property, in the absence of an agreement to that effect.

7. INCIDENTS OF OWNERSHIP

HEARN, THEORY OF LEGAL DUTIES AND RIGHTS, 186.
The rights which collectively constitute ownership are the right

to possess, the right to use, the right to the produce, the right to
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waste, the right of disposition, whether during life or upon death,
and the right to exclude all other persons from any interference
with the thing owned. In the language of the Civilians, dominium
includes jus possidendi, jus utendi, jus fruendi, jus abutendi, jus
disponendi, andjus prohibendi.

COKE, COMMENTARY ON LITTLETON, 4a.
uLand," Terra, in the legal signification, comprehendeth any

ground, Boile, or earth whatsoever; as meadowes, pastures, woods,
moores, waters, marishes, furses, and heath. .. It legally includeth
also all castles, houses, and other buildings: for castles, houses, etc.,
consist upon two things, viz. land or ground, as the foundation or
structure thereupon; so as passing the land or ground, the structure
or building thereupon passeth therewith.

Also, the waters that yeeld fish for the food and sustenance of
man are not by that name demandable in a praecipe,. but the land
whereupon the water Howeth or standeth is demandable; as for
example, viginti acras terrae aqua coopertas: and besides, the earth
doth furnish man with many other necessaries for his use, as it is
replenished with hidden treasures; namely, with gold, silver, brasse,
iron, tynne, leade, and other metals, and also with a great varietie
of precious stones, and many other things for profit, ornament, and
pleasure. And lastly, the earth hath in law a great extent up,vards,
not only of water, as hath been said, but of ayre and all other things
even up to heaven; for cujus est solum, ejus est usque ad coelum as
is holden 14 H. 8. fOe 12; 22 Hen. 6. 59; 10 E. 4. 14; Registrum
origin. and in other bookes.

BROOM, LEGAL MAXIMS (8 eel.), 314.
QUICQUID PLANTATUR SOLO SOLO CEDIT. - WhatefJer is affixed

to the soil belongs thereto.
It may be stated, as a general rule of great antiquity, that what­

ever is affixed to the soil becomes, in contemplation of law, a part
of it, and is subjected to the same rights of property as the soil
itself. In the Institutes of the Civil Law it is laid down, that if a
man build on his own land with the materials of another, the
owner of the soil becomes, in law, the owner also of the building:
quia omne guod solo inaedificatur solo cedit. In this case, indeed,
the property in the materials used still continued in the original
owner; and although, by a law of the XII. Tables, the object of
which was to prevent the destruction of buildings, he was unable,



602 PROPERTY

unless the building were taken down, to reclaim the materials in
specie, he was, nevertheless, entitled to recover double their value
as compensation by the action de ligno juncto. On the other hand,
if a person built, with his own materials, on the land of another,
the house likewise belonged to the owner of the soil; for in this case,
the builder was presumed intentionally to have transferred his prop­
erty in the materials to such owner. In like manner, if trees were
planted or seed sown in the land of another, the owner of the soil
becalne owner also of the tree, the plant, or the seed, as soon as it
had taken root. And this latter proposition is fully adopted,
almost in the words of the civil law, by our own law writers - Britton,
Bracton, and the author of Fleta.

BLACKSTONE, _COMMENTARIES, II, 122-123.
Tenant for life, or his representatives, shall not be prejudiced

by any sudden determination of his estate, because such a deter­
mination is contingent and uncertain. Therefore if a tenant for
his own life sows the lands and dies before harvest, his executors
shall have the emblements or profits of the crop: for the estate was
determined by the act of God, and it is a maxim in the law, that
actus Dei nemini facit injuriam. The representatives, therefore,
of the tenant for life, shall have the emblements to compensate for
the labour and expense of tilling, manuring and sowing the lands;
and also for the encouragement of husbandry, which being a public
benefit, tending to the increase and plenty of provisions, ought to
have the utmost security and privilege that the law can gi'\"e it.
Wherefore by the feudal law, if a tenant for life died between the
beginning of September and the end of February, the lord, \vho was
entitled to the reversion, was also entitled to the profits of the whole
year; but if he died between the beginning of March and the end
of August, the heirs of the tenant received the whole. From hence
our la,v of emblements seems to have been derived, but with very
considerable improvements. So it is, also, if a man be tenant for the
life of another, and cestui que vie, or he on whose life the land is held,
dies after the corn sown, the tenant pur auter vie shall have the em­
blenlents. The same is also the rule, if a life estate be determined
by the act of law. Therefore if a lease be made to husband and wife
during coverture (which gives them a determinable estate for life).
and the husband sows the land, and afterwards they are divorced
a vinculo matrimonii, the husband shall have the emblements in
this case; for the sentence of divorce is the act of law. But if an
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estate for life be determined by the tenant's own act (as, by for­
feiture for waste committed; or, if a tenant during widowhood
thinks proper to marry), in these, and similar cases, the tenants,
having thus determined the estate by their own acts, shall not be
entitled to take the emblements. The doctrine of emblements
extends not only to corn sown, but to roots planted, or other annual
artificial profit, but it is otherwise of fruit trees, grass, and the like;
,vhich are not planted annually at the expense and labour of the
tenant, but are either a permanent or natural profit of the earth.

•For when a man plants a tree, he cannot be presumed to plant it in
contemplation of any present profit; but merely with a prospect of
its being useful to him in future, and to future successionsof tenants.

In Blades v. Higgs, 11 H. L. Cas., 631, Lord Westbury says: My Lords, when
it is said by writers on the Common Law of England that there is a Qualified or
special right of property in game, that is in animals ferae naturae which are fit for
the food of man, whilst they continue in their wild state, I apprehend that the
\\"ord "property" can mean no more than the exclusive right to catch, kill and

• appropriate such animals, which is sometimes called by the law a reduction of them
into possession.

This right is said in law to exist ratione soli, or ratione prifJilegii for I omit the
two other heads of property in game which are stated by Lord Coke, namely
propter industriam and ratione impotentiae, for these grounds apply to animals
which are not in the proper sense ferae naturae. Property ratione soU is the com­
mon law right which every owner of land has to kill and take all such animals
fN'ae naturae as may from til;11e to time be found on his land, and as soon as this
right is exercised the animal so killed or caught becomes the absolute property
of the owner of the soil.

Property ratione privilegii is the right which, by a peculiar franchise anciently
granted by the Cro\\'n in virtue of its prerogative, one man had of killing and
taking a nimalsJerae naturae on the land of another; and in like manner the game,
when killed or taken by virtue of the privilege, became the absolute property of
the owner of the franchise, just as in the other case it becomes the absolute property
of the cwner of the scil.

[But see Cooley, Torts, 436; & parte Bailey, 155 Cal. 472; Greer v. Connecticut,
161 U. S. 519.]

In Birmingh4m v. Allen, 6 Ch. Div. 284, Jessel, M. R., says: As I understand,
the Jaw was settled by the House of Lords, confirming the decision of the Court
of Exchequer Chamber in the case of BtUkhouse v. Bonomi, 9 H. L. C. 503, that
every landowner in the kingdom has a right to the support of his land in its natural
state. It is not an easement: it is a right of property. That being so, jf the
plaintiff's land had been in its natural state, no doubt the defendants must not
do anything to let that land slip, or go down, or subside.

In Embrey v. Owen, 6 Ex. 353, Parke, B., says: The right to have the streanl
to flow in its natural state without diminution or alteration is an incident to the
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property in the land through which it passes; but flowing water is publici juris, not
in the sense that it is a bonum vcu:ans, to which the first occupant may acquire
an exclusive right, but that it is public and common in this sense only, that all
may reasonably use it who have a right of access to it, that none can have any
property in the water itself, except in the particular portion which he may choose
to abstract from the stream and take into his possession, and that during the time
of his possession only; see 5 B. & Ad. 24. But each proprietor of the adjacent
land has the right to the usufruct of the stream whjch flows thrC'ugh it.

The right to the benefit and advantage of the water flowing past his land is
not an absolute and exclusive right to the flow of aU the water in its natural
state; if it were, the argument of the learned counsel, that every abstraction of
it would give a cause of action, would be irrefragable; but it is a right only to the
flow of the water, and the enjoyment of it, subject to the similar rights of all the
proprietors of the banks on each side to the reasonable enjoyment of the same
gift of Providence.

8. RIGHTS IN ANOTHER'S PROPERTY

HEARN, THEORY OF LEGAL DUTIES AND RIGHTS, 209.
There are certain rights that are usually known by the abbre­

viated phrase jura in re, and that are fully described as jura in rem in
re aliena. They are, or at all events belong to, the "res incorporales,"
the "ea quae in jure consistunt," of the Roman jurists, the in_cor­
poreal hereditaments of English law. The examples which Black­
stone enumerates are advowsons, tithes, commons, ways, offices,
dignities, franchises, corodies or pensions, annuities, and rents. I
am not concerned to defend this enumeration. It sufficiently illus­
trates the nature of the rights in question. Perhaps in modern law
it might be sufficient to speak of easements, licenses, public rights
of way, whether by land or water, franchises, and annuities, or other
charges. When two or more persons have different interests in the
same property, the matter may be regarded under different aspects.
We may look at the quantity of interest of the smaller holder, or we
may look at the diminution of the enjoyment of the larger holder.
The former is the stand-point of our law; the latter is that of the
Romans and of their descendants. Accordingly, that part of the
law which we describe' as treating of modes of ownership or limited
interests the Romans called the law of servitudes or burthens upon
property. There are certain other rights in re aliena, which, although
they are equally with the larger interests rights in rem, our la\\"
agrees with the Roman law in regarding not as estates in land but
as burthens upon it. Of these rights one is that class of "real sen"i­
tudes," or servitutes rerum, which we call easements.
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SCHEME OF RIGHTS IN ANOTHER'S PROPERTY IN ANGLO­
AMERICAN LAW

Profits
Easements

(6) Servitudes Covenants running with the land
Equitable servitudes (equitable easemente,

covenants running with property in equity)

Pledge
~10rtgage

(b) Securities Common-law liens
Statutory liens
Equitable charges or liens

A servitude is a burden resting upon some particular piece of property for the
benefit of a person (in which case it is said to be personal or in gross) or of another
piece of property (in which case it is said to be praedial or to be appurtenant to
the latter property) whereby the fornler (spoken of as the servient property, tene­
~ent or estate) is said to serve the latter. If the servitude is praedial or appur­
tenant, the property for the benefit whereof it exists is said to be the dominant
property, tenement or estate. In Angl~Americanlaw, all servitudes are appur­
tenant except profits, which may be either in gross or appurtenant) The ser­
vitude may bind the owner of the servient property to permit the owner of the
servitude or the owner for the time being of the dominant property to take sonle­
thing from the servient property, whether produce, as a right to pasture cattle on
another's land, or some incident of ownership of the soil, as a right to mine on
another's land. In such case, it is called a profit. Or the servitude may bind
the owner of the servient property to permit the owner of the dominant property
for the time being to do something upon the servient property, or may restrict
the use of the servient property for the benefit of the dominant property. In such
case it is called an easement. Examples are, a right of way, a right to maintain a
ditch or drain across another's land, a right to use another's wall in building on
one's land adjoining, and in England a right to have light and ~ir unobstructed by
buildings on the servient Jand. Such servitudes are created by grant or"acquired
by prescription (long adverse use). Restrictions upon the use of land may be
imposed upon an estate in the land for the benefit of the reversion by covenant
and in that case the covenant is said to run with the land, that is the estate for
life or for years is a servient estate and the reversion a dOJuinant estate with respect
to the servitude thereby created. In the United States this imposition of restric­
tions by covenant which will run with the land at law is permitted in some cases
upon conveyance of a fee simple. For the most part, however, if restrictions
may be imposed on conveyance of a fee, it must be by way of equitable servitudes
(equitable easements, covenants running with the land in equity) which are
cognizable and enforceable only in equity and hence are not available against a
purchaser for value without notice as a legal servitude would be. The common
law recognizes servitudes in land only. But equitable servitudes may exist to
some extent with respect to personal property.

J There is some question in America as to easements in gross.
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Servitudes leave the substance of the thing subject thereto undisturbed. A
security or lien gives a right to the holder thereof to hold another's property as
security for the payment of a debt or performance of an act or even to appropriate
such property or the proceeds of sale by way of satisfaction. A pledge is a bail­
ment of personal property by way of security. In case of default, the legal
remedy today is to sell the property pledged, after notice to the pledgor, and apply
the proceeds to satisfaction of the claim secured. A mortgage, whether of land
or of chattels, is at common law a conveyance upon condition subsequent by way
of security. The condition is that if a debt is paid or other act performed at the
time and in the manner provided, the conveyance shall become void, otherwise
to remain in full force and effect. Accordingly if the condition is performed, the
title of the mortgagee comes to an end and the property is once more in the mort­
gagor; if the condition is not performed, the conveyance becomes absolute and
the legal title is indefeasibly in the mortgagee. But equity regards the mortgagor
as in substance the owner and looks upon the mortgage as in substancea security
only. Hence;t will allow the mortgagor to redeem, that is to pay the debt and
obtain a reconveyance, unless this right to redeem (called the equity of redemp­
tion) is cut off by foreclosure. A foreclosure is had in equity by decree requiring
redemption within a time fixed by the court or in default thereof directing sale
of the property and satisfaction of the debt out of the proceeds. There are
statutes in many jurisdictions providing for legal foreclosure by sale. Also in
many jurisdictions by statute the mortgagor is owner of the property and the
mortgagee has merely a power to have it sold by way of satisfaction in case of
default.

KENT, COMMENTARIES, II, 634-635, 636-637.
A general lien is the right to retain the property of another, for

a general balance of accounts; but a particular lien is a right to
retain it only for a charge on account of labor employed or expenses
bestowed upon the identical property detained. The former is
taken strictly, but the latter is favored in Jaw. The right rests on
principles of natural equity and commercial necessity, and it pre­
vents circuity of action and gives security and confidence to agents.

Where a person, from the nature of his occupation, is under
obligation, according to his means, to receive, and be at trouble
and expense about the personal property of another, he has a particu­
lar lien upon it; and the law has given this privilege to persons con­
cerned in certain trades and occupations, which are necessary for
the accommodation of the public. Upon this ground, common car­
riers, inn-keepers, and farriers, had a particular lien by the common
law; for they were bound, as Lord Holt said, to serve the public to
the utmost extent and ability of their employment, and an action
lies against them if they refuse, without adequate reason. But
though the right of lien probably originated in those cases in which
there was an obligation, arising out of the public employment, to
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receive the goods, it is not now confined to that class of persons;
and, in a variety of cases, a person has a right to detain goods
delivered to him to have labor bestowed on them, who would not
be obliged to receive the goods, in the first instance, contrary to
his inclination. It is now the general rule, that every bailee for
hire, who, by his labor and skill, has imparted an additional value
to the goods, has a lien upon the property for his reasonable charges.
A tailor, or dyer, is not bound to accept an employment from any
one that offers it, and yet they have a particular lien, by the common
la\v upon the cloth placed in their hands to be dyed, or worked up
into a garment. The same right applies to a miller, printer, tailor,
\vharfinger, or whoever takes property in the way of his trade or
occupation, to bestow labor or expense upon it; and it extends to
the \vhole of one entire work upon one single subject, in like manner
as a carrier has a lien on the entire cargo for his whole freight. The
lien exists equally, whether there be an agreement to pay a stipu­
lated price, or only an implied contract to pay a reasonable price.

A general lien for a balance of accounts is founded on custom,
and is not favored; and it requires strong evidence of a settled
and uniform usage, or of a particular mode of dealing between the
parties, to establish it. General liens are looked at with jealousy,
because they encroach upon the common law, and destroy the equal
distribution of the debtor's estate among his creditors.

But by the custom of the trade, an agent may ha've a lien upon the
property of Ihis employer, intrusted to him in the course of that
trade, not only in respect to the management of that property, but
for his general balance of accounts. The usage of any trade suf­
ficient to establish a general lien, must, however, have been so uni­
form and notorious, as to warrant the inference that the party against
whom the right is claimed had knowledge of it. This general lien
may also be created by express agreement.

By statutes liens are now given in many other cases, sometimes to bailees, as
at common law, sometimes to persons who have not possession, as in the case of
mechanics' and laborers' liens. 'fhese statutory liens are made enforceable by
sale or, as in the case of mechanics' liens, by judicial foreclosure.

Equity also imposes liens or charges upon property in order to prevent unjust
enrichment of one at the expense of another or in order to give effect to the sub­
stance as contrasted with the form of transactions. Examples are, contracts to
give mortgages or pledges which are treated in equity as creating a lien at once,
though the necessary legal transactions to carry out the contract are not had,
expenditure of money by a co-owner upon the property owned in common,
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where in certain cases equity requires the shares of the other co-owners to stand
as security, and in England and many of the United States, conveyance of land
to a purchaser who has not paid the purchase money or part of it, in which case
the land is subjected in equity to a Jien in favor of the vendor for such money.
Equitable liens are not available against purchasers for value without notice.

9. ACQUISITION OF PROPERTY

BARON, TEXT BOOK: OF THE MODERN ROMAN LAW (Pandeiten) 1130
1. We call a mode of acquisition derivative if the ownership of him who acquires

is based upon that of him who previously owned it; he who acquires the property
is the successor of the previous owner, and he acquires it to the extent that the
latter had it. The effect of the derivative mode of acquisition rests either upon
the will of the previous owner (as in case of delivery, testamentary succession,
legacy) or upon a judicial decree (as in adjudication, •... execution of a
judicial deci~ion) or finally upon a statutory direction (as in intestate succession
and the forfeiture of property).•.•

2.' We call a mode of acquisition original if the ownership of him who acquires
docs not rest upon the right of another. This is the case not only if no ownership
in the thing existed before the acquisition (as in case of things newly coming into
existence, and ownerless things), but also if, indeed, ownership already existed in
a person, but there is no connection between the ownership of this person and
that of him who acquires. Accordingly, modes of original acquisition fall into
two classes: (1) acquisition of things newly arising or hitherto ownerless, (2)
acq uisition of things formerly owned by some one. In the first class belong
acquisition of fructus, •.• through occupation, through specification, •. ;
in the second class, acquisition by confusion and accession, and by adverse
possession.

SCHEME OF MODES OF ACQUISITION IN ANGLO-AMERICAN LAW

{

[Goods of an alien enemy]
Dc Abandoned chattels

cupancy Wild animals

. Fruits of land
AUuvion .
Sale for taxes

Original Sale under judgment in rem (e.g. for forfeiture under revenue laws)
Adverse possession, prescription
Accession

l Confusion

Judgment
Marriage
Bankruptcy

Derivative S . {intestate } See . ,t, 110uccesslon InJ ra
testamentary

lGift
Sale .
Conveyance
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BLACKSTONE, COMMENTARIES, II, 401-405.
1. Thus, in the first place, it hath been said, that any body may

seize to his own use such goods as belong to an alien enemy. For
such enemies, not being looked upon as members of our society, are
not entitled during their state of enmity to the benefit or pro­
tection of the laws; and therefore every man that has opportunity
is permitted to seize upon their chattels, without being compelled,
as in other cases, to make restitution or satisfaction to the owner.
But this, hovvever generally laid do\vn by some of our writers, must
in reason and justice be restrained to such captors as are authorized
by the public authority of the state, residing in the crown; and to
such goods as are brought into this country by an alien enemy,
after a declaration o{war, without a safe-conduct or passport. And,
therefore, it hath been holden, that where a foreigner is resident in
England, and aftenvards a war breaks out between his country and
ours, his goods are not liable to be seized. . . .

2. Thus again, whatever movables are found upon the surface
of the earth, or in the sea, and are unclaimed by any owner, are sup­
posed to be abandoned by the last proprietor; and, as such, are
returned into the common stock and mass of things: and therefore
they belong, as in a state of nature, to the first occupant or fortunate
finder, unless they fall within the description of waifs, or estrays,
or wreck, or hidden treasure; for these, we have formerly seen, are
yested by law in the king, and form a part of the ordinary revenue
of the crown.

4. With regard, likewise, to animals ferae naturae all mankind
had by the original grant of the Creator a right to pursue and take
any fowl or insect of the air, any fish or inhabitant of the waters,
and any beast or reptile of the field: and this natural right still con­
tinues in every individual, unless where it is restrained by the laws
of the country. And when a man has once so seized them, they
become while living his gualifieil property, or if dead, are absolutely
his own: so that to steal them, or otherwise invade this property,
is, according to their respective values, sometimes a criminal
offense, sometimes only a civil injury. The restrictions which are
laid upon this right, by the laws of England, relate principally to
royal fish, as whale and sturgeon, and such terrestrial, aerial, or
aquatic animals as go under the denomination of game; the taking
of which is made the exclusive right of the prince, and such of his
!o'ubjects to whom he has granted the same royal privilege. But
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those animals which are not expressly so reserved, are still liable
to be taken and appropriated by any of the Icing's subjects, upon
their own territories; in the same manner as they might have taken
even game, itself, till these civil prohibitions were issued; there
being in nature no distinction between one species of wild animals
and another, between the right of acquiring property in a hare or a
squirrel, in a partridge or a butterfly: but the difference, at present
made, arises merely from the positive municipal law.

5. To this principle of occupancy, also, must be referred the
methocl of acquiring a special personal property in com gro\\~ingon
the ground, or other emblements, by any possessor of the land ,,·ho
hath sown or planted it, whether he be owner of the inheritance, or
of a less estate, which emblements are distinct from the real estate
in the land, and subject to many, though not all, the incidents
attending personal chattels. They were devisable by testament
before the statute of wills, and at the death of the owner shall ,"est
in his executor and not his heir; they are forfeitable by outla\vl)' in
a personal action; and by the statute 11 Geo. II, c. 19, though not
by the common law, they may be distreined for rent arrere. The
reason for admitting the acquisition of this special property t by'
tenants who have temporary interests, was formerly given; and it
was extended to tenants in fee, principally for the benefit of their
creditors: and therefore, though the emblements are assets in the
hands of the executor, are forfeitable upon outlawry, and distrein­
able for rent, they are not in other respects considered as personal
chattels; and particularly they are not the object of larceny·before
they are severed from the ground.

6. The doctrine of property arising from accession is also grounded
on the right of occupancy. By the Roman law, if any given cor­
poreal substance received afterwards an accession by natural or
by artificial means, as by the growth of vegetables, the pregnancy
of animals, the embroidering of cloth, or the conversion of ,,·ood
or metal into vessels and utensils, the original owner of the thing
was entitled, by his right of possession, to the property of it under
such its state of improvement: but if the thing itself, by such opera­
tion, was changed into a different species, as by making wine, oil.
or bread out of another's grapes, olives, or wheat, it belonged to
the new operator; who was only to make a satisfaction to the for­
mer proprietor for the materials which he had so converted. And
these doctrines are implicitly copied and adopted by our Bractoq,
and have since been confirmed by many resolutions of the courts.
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It hath even been held, that if one takes away and clothes another's
wife or son, and afterwards they return home, the garments shall
cease to be his property who provided them, being annexed to the
person of the child or woman.

7. But in the case of confusion of goods, where those of two
persons are so intermixed that the several portions can be no longer
distinguished, the English law partly agrees with, and partly differs
from, the civil. If the intermixture be by consent, I apprehend that
in both la\vs the proprietors have an interest in common, in pro­
portion to their respective shares. But if one willfully intermixes
his money, corn, or hay, with that of another man, without his appro­
bation or knowledge, or casts gold in like manner into another's melt­
ing pot or crucible, the civil law, though it gives the sole property
of the whole to him who has not interfered in the mixture, yet
allows a satisfaction to the other for what he has so improvidently
lost. But our law, to guard against fraud, gives the entire property,
\\"ithout any account, to him whose original dominion is invaded
and endeavored to be rendered uncertain without his own consent.

BLACKSTONE, COMMENTARIES, II, 198-199.
If a disseisor turns me out of possession of my lands, he thereby

gains a mere naked possession, and I still retain the right of possession,
and right of property. If the disseisor dies, and the land descend
to his son, the son gains an apparent right of possession; but I still
retain the actual right both of possession and property. If I acquiesce
for thirty years without bringing any action to recover possession
of the lands, the son gains the actual right of possession, and I retain
nothing but the mere right of property. And even this right of
property will fail, or at least it will be without a remedy, unless I
pursue it within the space of sixty years.

COOLEY'S NOTE to the foregoing extract.
The term is now twenty years; see the statute of 3 and 4 Wm.

IV, c. 27, s. 2. And by that statute it is provided that the right
and title of the person who might, within the time limited, have had
the proper remedy, but who has failed to resort to it, shall be
extinguished.

In general, twenty years, after the right accrues, will be found
to be the periocl limited by statute in the American states, within
which the owner must bring action for recovery of real estate.
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Exceptions are generally made in these statutes in favor of infants,
married women, insane persons, persons beyond the seas, and some­
times other classes.

DIGBY, HISTORY OF THE LAw OF REAL PROPERTY, Chap. X, § 1.
Before the passing of the Prescription Act 1 this mode of acquiring

rights in alieno solo was regarded exclusively as a species of title b}p

grant, differing only from an express grant in the evidence by which
it was established. If it be pro'ved that the right has been in fact
enjoyed as far back as memory can trace it, and no origin of the
right be shown, the presumption is that it has been enjoyed from
time immemorial, that is, from some period anterior to the first
year of Richard I., the time at which legal memory commences, and
that it was created before that period by the owner of the soil. And
even if the right were shown to have been created within the time
of legal memory, juries were directed, when the right was in QUes­

tion, to presume that as a fact the right had been expressly granted
by the owner of the soil, and that the grant had been lost. This
mocle of supporting rights was felt to be most unsatisfactory, and
at length the Prescription Act ,,"as passed, by which a perfect title
to easements and profits is conferred upon persons who have enjoyed
them as of right continuously for certain periods of time specified
in the Act. Its provisions are some,,"hat complicated, but the
practical effect is that the enjoyment of an easement, as, for in­
stance, of a way or of the access of light and air through a window
for twenty years, and the enjoyment of a profit a prendre, as, for
instance, of pasturage on a common, for thirty years, works the
acquisition of the right. The enjoyment must, except in the case
of light, be by a person claiming right thereto, hence it may be
defeated by showing that it has been enjoyed avowedly in exercise
of some continuing permission or authority of the owner of the soil.

SMITH, PERSONAL PROPERTY (2 ed.) 103-104.
In actions of trover, or of de bonis asportatis, if the plaintiff

recovers judgment, and obtains satisfaction, the title to the property
in question is transferred to the defendant; the damages recovered
being regarded as the price of the chattel so transferred by operation
of law.

12 & 3 Will. IV., c. 71.
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It is a mooted question whether the recovery of judgment alone,
without satisfaction, will transfer the title to the property in ques­
tion to the defendant. There are cases, English and American,
holding the affirmative of the question on, at least, plausible grounds;
on the other hand, there are numerous cases holding the negative,
the judgment being regarded as a security merely, leaving the title
to the property in the plaintiff until payment of the price represented
by the judgment.

BLACKSTONE, COMMENTARIES, II, 440-441.
Gifts then, or grants, which are the eighth method of transferring

personal property, are thus to be distinguished from each other,
that gifts are always gratuitous, grants are upon some consideration
or equivalent; and they may be divided, with regard to their
subject-matter, into gifts or grants of chattels real, and gifts or
grants of chattels personal. Under the head of gifts or grants of
chattels real, may be included all leases for years of land, assign­
ments, and surrenders of those leases; and all the other methods
of conveying an estate less than freehold, which were considered
in the twentieth chapter of the present book, and therefore need
not be here again repeated: though these very seldom carry the
outward appearance of a gift, however freely bestowed; being
usually expressed to be made in consideration of blood, or natural
affection, or of five or ten shillings nominally paid to the grantor;
and, in case of leases, always reserving a rent, though it be but a
pepper corn: any of which considerations will, in the eye of the law,
convert the gift, if executed, into a grant; if not executed, into a
contract.

Grants or gifts, of chattels personal, are the act of transferring
the right and the possession of them; whereby one man renounces,
and another man immediately acquires, all title and interest therein,
which may be done either in writing, or by word of mouth, attested
by sufficient evidence, of which the delivery of possession is the
strongest and most essential. But this conveyance, \",hen merely
voluntary, is somewhat suspicious; and is usually construed to
be fraudulent, if creditors or others become sufferers thereby. And,
particularly, by statute 3 Hen. VII, c. 4, all deeds of gifts of goods,
made in trust to the use of the donor, shall be void: because other­
,vise persons might be tempted to commit treason or felony, without
danger of forfeiture; and the creditors of the donor might also be
defrauded of their rights. And by statute 13 Eliz. c. 5, every grant
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or gift of chattels, as well as lands, with an intent to defraud creditors
or others, shall be void as against such persons to whom such fraud
would be prejudicial; but, as against the grantor himself, shall
stand good and effectual; and all persons partakers in, or privy to.
such fraudulent grants, shall forfeit the whole value of the goods,
one moiety to the king, and another moiety to the party grieved;
and also on conviction shall suffer imprisonment for half a year.

A true and proper gift or grant is always accompanied with delivery
of possession, and takes effect immediately, as if A gi,res to B £100,
or a flock of sheep, and puts him in possession of them directly, it
is then a gift executed in the donee; and it is not in the donor's
power to "retract it, though he did it without any consideration or
recompense: unless it be prejudicial to creditors; or the donor were
under any legal incapacity, as infancy, coverture, duress, or the
like; or if he were drawn in, circumvented or imposed upon, by
false pretenses, ebriety or surprise. But if the gift does not take
effect, by delivery of immediate possession, it is then not properly
a gift, but a contract; and this a man cannot be compelled to per­
form, but upon good and sufficient consideration.

KENT, COMMENTARIES, II, 468, 492-493.
A sale is a contract for the transfer of property from one per­

son to another, for a valuable consideration; and three things are
requisite to its validity, viz., the thing sold, which is the object of the
contract, the price, and the consent of the contracting parties.

(1.) Of the Thing Sold. - The thing sold must have an actual
or potential existence, and be specific or identified, and capable of
delivery, otherwise it is not strictly a contract of sale but a special
or executory agreement. If the subject-matter of the sale be in
existence, and only constructively in the possession of the seller,
as by being in the possession of his agent or carrier abroad, it is,
nevertheless, a sale, though a conditional or imperfect one, depending
on the future actual delivery. But if the article intended to be sold
has no existence, there can be no contract of sale.

When the terms of sale are agreed on, and the bargain is struck,
and everything that the seller has to do with the goods is complete,
the contract of sale becomes absolute as between the parties, without
actual payment or delivery, and the property and the risk of accident
to the goods vest in the buyer. He is entitled to the goods on pay­
ment or tender of the price. and not otherwise, when nothing is
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said at the sale as to the time of delivery, or the time of payment.
The payment or tender of the price is, in such cases, a condition
precedent, implied in the contract of sale, and the buyer cannot
take the goods, or sue for them, without payment; for, though the
vendee acquires a right of property by the contract of sale, he does
not acquire a right of possession of the goods until he pays or tenders
the price. But if the goods are sold upon credit, and nothing is
agreed upon as to the time of delivering the goods, the vendee is
immediately entitled to the possession, and the right of possession
and the right of property vest at once in him; though the right of
possession is not absolute, but is liable to be defeated, if he becomes
insolvent before he obtains possession. If the seller has even
despatched the goods to the buyer, and insolvency occurs, he has
a rifht, in virtue of his original ownership, to stop them in transitu;
for, though the property is vested in the buyer, so as to subject him
to the risk of any accident, he has not an indefeasible right to the
possession; and his insolvency, without payment of the price,
defeats that right, equally after the tra.nsitus has begun, as before
the seller has parted with the actual possession of the goods.

BLACKSTONE, COMMENTARIES, II, 310-311, 348, 357-360.
A feoffment, feoffamentum, is a substantive derived from the verb,

to enfeoff, feoffare or infeudare, to give one a feud; and therefore
feoffment is properly donatio feudi. It is the most ancient method
of conveyance, the most solemn and public, and therefore the most
easily remembered and proved. And it may properly be defined,
the gift of any corporeal hereditament to another. He that so
gives, or enfeoffs, is called the feoffor; and the person enfeoffed is
denominated the feoffee.

This is plainly derived from, or is indeed itself the very mode of,
the ancient feodal donation; for though it may be performed by
the word "enfeoff" or "grant," yet the aptest word of feoffment is,
"do" or "dedi." And it is still directed and governed by the same
feodal rules; insomuch that the principal rule relating to the extent
and effect of the feodal grant, "tenor est g·u,i legem dat feudo.' , is in
other words become the maxim of our law with relation to enfeoff­
ments, "modus legem dat donationi." And therefore, as in pure
feodal donations, the lord, from whom the feud moved, must
expressly limit and declare the continuance or quantity of estate
which he meant to confer, H ne guis plus donasse praesumatur quam
in donatione expresserit",· so, if one grants by feoffment lands or
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tenements to another, and limits or expresses no esta~e, the grantee
(due ceremonies of law being performed) hath barely an estate for
life. For as the personal abilities of the feoffee were originally
presumed to be the immediate or principal inducements to the
feoffment, the feoffee's estate ought to be confined to his person,
and subsist only for his life; unless the feoffor, by express provision
in the creation and constitution of the estate, hath given it a longer
continuance. These express provisions are indeed generally made;
for this was for ages the only conveyance whereby our ancestors
were wont to create an estate in fee-simple, by giving the land to
the feoffee, to hold to him and his heirs forever; though it serves
equally well to convey any other estate or freehold.

But by the mere words of the deed the feoffment is by no means
perfected: there remains a very material ceremony to be perfonned,
called livery of seisin; without which the feoffee has but a mere
estate at will. This livery of seisin is no other than the pure feodal
investiture, or delivery of corporeal possession of the land or tene­
ment; \\"hich was held absolutely necessary to complete the donation.
U Nam feudum sine infJestitura nuUo modo constitui potuit" and an
estate was then only perfect, when, as the author of Fleta expresses
it in our law, "fit juris et seisinae conjunctio."

A fine is sometimes said to be a feoffment of record; though it
might with more accuracy be called an acknowledgment of a feoff­
ment on record. By which is to be understood, that it has at least
the same force and effect with a feoffment, in the conveying and
assuring of lands: though it is one of those methods of transferring
estates of freehold by the common law, in which Ii'\~ery of seisin is
not necessary to be actually given; the supposition and ackno,,·I­
edgment thereof in a court of record, however fictitious, inducing
an equal notoriety. But, more particularly, a fine may be described
to be an amicable composition or agreement of a suit, either actual or
fictitious, by leave of the king or his justices: whereby the lands
in question become, or are acknowledged to be, the right of one of
the parties. In its original it was founded on an actual suit, com­
nlenccd at law for recovery of the possession of land or other here­
ditaments; and the possession thus gained by such composition was
found to be so sure and effectual that fictitious actions were, and
continue to be, every day commenced, for the sake of obtaining
the same security.
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A common recovery is so far like a fine, that it is a suit of action,
either actual or fictitious: and in it the lands are recovered against
the tenant of the freehold; which recovery, being a supposed
adjudication of the right, binds all persons, and vests a free and
absolute fee-simple in the recoveror. A recovery, therefore, being
in the nature of an action at law, not immediately compromised
like a fine, but carried on through every regular stage of proceed­
ing, I am greatly apprehensive that its form and method will not
be easily understood by the student who is not yet acquainted with
the course of judicial proceedings; which cannot be thoroughly
explained till treated of at large in the third book of these com­
mentaries. However, J shall endeavor to state its nature and
progress, as clearly and concisely as I can; avoiding, as far as
possible, all technical terms and phrases not hitherto interpreted.

Let us, in the first place, suppose David Edwards to be tenant
of the freehold, and desirous to suffer a common recovery, in order
to bar all entails, remainders, and reversions, and to convey the
same in fee-simple to Francis Golding. To effect this, Golding is
to bring an action against him for the lands; and he accordingly
sues out a writ, called a praecipe quod reddat, because those were its
initial or most operative words when the law proceedings were in
Latin. In this writ the demandant Golding alleges that the defend­
ant Edwards (here called the tenant) has no legal title to the land;
but that he came into possession of it after one Hugh Hunt had
turned the demandant out of it. The subsequent proceedings are
made up into a record or recovery-roll, in which the writ and com­
plaint of the demandant are first recited: whereupon the tenant
appears, and calls upon one Jacob Morland, who is supposed, at
the original purchase to have warranted the title to the tenant; and
thereupon he prays, that the said Jacob Morland may be called in
to defend the title which he so warranted. This is called the
voucher, vocatio, or calling of Jacob Morland to warranty; and Mor­
land is called the vouchee. Upon this, Jacob Morland, the vouchee,
appears, is impleaded, and defends the title. Whereupon Golding,
the demandant, desires leave of the court to imparl, or confer with
the vouchee in private: which is (as usual) allowed him. And
soon afterward the demandant, Golding, returns to court, but Mor­
land, the vouchee, disappears, or makes default. Whereupon judg­
ment is given for the demandant, Golding, now called the recoveror,
to recover the lands in question, against the tenant, Edwards, who
ice now the recoveree; and Edwards has judgment to recover of
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Jacob Morland lands of equal value, in recompense for the lands
so \\9arranted by him, and now lost by his default; which is agreeable
to the doctrine of warranty mentioned in the preceding chapter.
This is called the recompense, or r«ODery in value. But Jacob
Morland having no lands of his own, being usually the crier of the
court (who, from being frequently thus vouched, is called the
common vouchee), it is plain that Edwards has only a nominal recom­
pense for the land so recovered against him by Golding; which lands
are now absolutely vested in the said recoveror by judgment of la,,",
and seisin thereof is delivered by the sheriff of the county. So that
this collusive recovery operates merely in the nature of a conveyance
in fee-simple, from Edwards the tenant in tail, to Golding, the
purchasor...

To such awkward shifts, such subtle refinements, and such strange
reasoning were our ancestors obliged to have recourse, in order to
get the better of that stubborn statute de donis. The design for
which these contrivances were set on foot was certainly laudable;
the unriveting the fetters of estates-tail, which were attended with
a legion of nlischiefs to the commonwealth: but, while we applaud
the end, we cannot admire the means....

The force and effect of common recoveries may appear, from what
has been said, to be an absolute bar not only of all estates-tail, but
of remainders and reversions expectant on the determination of
such estates. So that a tenant in tail may, by this method of
assurance, convey the lands held in tail to the recoveror, his heirs
and assigns, absolutely free and discharged of all conditions and
limitations in tail, and of all remainders and reversions.

NEW YORK REAL PROPERTY LAw, §§ 241-242.
§ 241. The conveyance of real property by feoffment, with

livery of seizin, or by fines, or common recoveries, is abolished.
§ 242. An estate or interest in real property, other than a lease

for a term not exceeding one year, or any trust or power, over or
concerning real property or in any manner relating thereto, can not
be created, granted, assigned, surrendered or declared, unless by
act or operation of law, or by a deed or conveyance in writing,
subscribed by the person creating, granting, assigning, surrender­
ing or declaring the same, or by his lawful agent, thereunto author­
ized by writing. But this section does not affect the power of a
testator in the disposition of his real property by will; nor prevent
any trust from arising or being extinguished by implication or
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operation of law, nor any declaration of trust from being proved
by a writing subscribed by the person declaring the same.

10. SUCCESSION 1

BLACKSTONE, COMMENTARIES, II, 201.
The methods therefore of acquiring on the one hand, and of losing

on the other, a title to estates in things real, are reduced by our law
to two; descent, where the title is vested in a man by the single
operation of law: and purchase, where the title is vested in him by
his own act or agreement.

Descent, or hereditary succession, is the title whereby a man on
the death of his ancestor acquires his estate by right of representa­
tion, as his heir at law. An heir, therefore, is he upon whom the
law casts the estate immediately on the death of the ancestor: and
an estate, so descending to the heir, is in law called the inheritance.

The doctrine of descents, or law of inheritances in fee-simple,
is a point of the highest importance; and is indeed the principal
object of the laws of real property in England. All the rules relating
to purchases, whereby the legal course of descents is broken and
altered, perpetually refer to this settled law of inheritance, as a
datum or first principle universally known, and upon which their
subsequent limitations are to work. Thus a gift in tail, or to a man
and the heirs of his body, is a limitation that cannot be perfectly
understood without a previous knowledge of the law of descents
in fee-simple. One may well perceive that this is an estate confined
in its descent to such heirs only of the donee, as have sprung or
shall spring from his body; but who those heirs are, whether all
his children both male and female, or the male only, and (among
the males) whether the eldest, youngest, or other son alone, or all
the sons together, shall be his heirs; this is a point that we must
result back to the standing law of descents in fee-simple to be in­
formed of.

Extracts from BLACKSTONE, COMMENTARIES, II, 208-234.2

The nature and degrees of kindred being thus in some measure
explained, I shall next proceed to lay down a series of rules or canons

1 Holmes, Common Law, Lect. X; Maine, Ancient Law, Chaps. VI, VII, and
Sir Frederick Pollock's Notes M and N.

tThese canons have been superseded or much altered by legislation in all
jurisdictions. The details of this legislation vary greatly.
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of inheritance, according to which, estates are transmitted from
the ancestor to the heir; together with an explanatory comment,
remarking their original and progress, the reasons upon which they
are founded, and in some cases their agreement with the laws of
other nations.

I. The first rule is, that inheritances shall lineally descend to the
issue of the person who last died actually seised in infinitum: but
shall never lineally ascend.

I I. A second general rule or canon is, that the male issue shall be
admitted before the female.

III. A third rule or canon of descent is this: that where there
are two pr more males, in equal degree, the eldest only shall inherit;
but the females all together.

As if a man hath two sons, Matthew and Gilbert, and two
daughters, Margaret and Charlotte, and dies; Matthew, his eldest
son, shall alone succeed to his estate, in exclusion of Gilbert, the
second son, and both the daughters; but, if both the sons die with­
out issue before the father, the daughters, Margaret and Charlotte,
shall both inherit the estate as coparceners.

IV. A fourth rule, or canon of descents is this; that the lineal
descendants in infinitum, of any person deceased, shall represent
their ancestor; that is, shall stand in the same place as the person
himself would have done, had he been living.

Thus the child, grandchild, or great grandchild (either male or
female) of the eldest son succeeds before the younger son, and so in
infinitum. And these representatives shall take neither more nor
less, but just so much as their principals would have done. As if
there be two sisters, Margaret and Charlotte; and Margaret dies,
leaving six daughters; and then John Stiles, the father of the two
sisters, dies without other issue; these six daughters shall take
among them exactly the same as their mother Margaret would hav'e
done, 'had she been living; that is, a moiety of the lands of John
Stiles in coparcenary: so that, upon partition made, if the land be
divided into twelve parts, thereof Charlotte the surviv ng sister
shall have six, and her six nieces, the daughters of Margaret, one
apiece.
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This taIQng by representation is called succession in stirpes,
according to the roots; since all the branches inherit the same share
that their root, whom they represent, would have done.

v. A fifth rule is, that on failure of lineal descendants, or issue]
of the per~on last seised, the inheritance shall descend to his col­
.lateral relations, being of the blood of the first purchaser; subject to
the three preceding rules.

Thus if Geoffrey Stiles purchases land, and it descends to John
Stiles, his son, and John dies seised thereof, without issue; whoever
suc eeds to this inheritance must be of the blood of Geoffrey, the
first purchaser of this family. The first purchaser, perquisitor, is
he who first acquired the estate to his family, whether the same was
transferred to him by sale or by gift, or by any other method, except
only that of descent.

VI. A sixth rule or canon therefore is, that the collateral heir of
the person last seised must be his next collateral kinsman of the
whole blood.

VII. The seventh and last rule or canon is, that in collateral
inheritances the male stocks shall be preferred to the female (that
is, kindred derived from the blood of the male ancestors, however
remote, shall be admitted before those from the blood of the female
however near), - unless where the lands have, in fact, descended
from a female.

Thus the relations on the father's side are admitted in infinitum,
before those on the mother's side are admitted at all; and the rela­
tions of the father's father, before those of the father's mother; and
soon.

SMITH, PERSONAL PROPERTY (2 ed.) 107-108.
The administration of the property of an intestate is based upon

the doctrine that his death was an abandonment of title, and that
his personalty thereupon became bona fJ(],Cantia, passing to the
sovereign as the parens patriae, or general trustee of the realm. The
legal title vests in the crown; the equitable title in decedent's
creditors and next of kin.

The same doctrine prevails in the American States, .substituting
"government" for Hking" or "crown," and, as a necessary sequence,
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intermediate the death of intestate and the issuance of letters of
administration~ the legal title to his personal property vests in the
government in trust.

There are cases, however, holding that after the death of the
intestate his personal property may be considered in abeyance till
administration granted, and is then vested in the administrator
by relation to the time of decedent's death. .. True, on the ap­
pointment of an administrator, the legal title passes to him byoper­
ation of law, and relates back to the death of the intestate for the
purposes of securing the estate, and protecting persons dealing with
parties entitled to administration. The administrator may maintain
an action for an unredre~sedtortious injury to, or conversion of, the
property of the estate prior to his appointment. Yet the want of
present adequate protection intermediate his appointment and the
death of the intestate, might result in irreparable injury to the estate.

While the legal title to the intestate's personal property is in the
administrator as trustee, so that for the purposes of administration
he may sell the same and give a good title to the purchaser, the next
of kin have a vested interest in the surplus of the estate, after the
payment of the debts.

The appointment, powers, and duties of an administrator, and
the distribution of intestate's personal property, are generally
regulated by statute; and the rules of the common law are more or
less modified in most, if not all, of the American States.

BLACKSTONE, COMMENTARIES, II, 374-375.
By the common law of England since the conquest, no estate,

greater than for term of years, could be disposed of by testament;
except only in Kent, and in some ancient burghs, and a few particu­
lar manors, where their Saxon immunities by special indulgence
subsisted. And though the feudal restraint on ~lienationsby deed
vanished very early, yet this on wills continued for some centuries
after: from an apprehension of infirmity and imposition on the
testator in extremis, which made such devises suspicious. Besides,
in devises there was wanting that general notoriety, and public
designation of the successor, which in descents is apparent to the
neighborhood, and which the simplicity. of the common law
always required in every transfer and new acquisition of property.

STATUTE OF WILLS, 32 Henry VIII, c. 1.
i 1. That all and every person and persons, having or which here­

after shall have, any manors, lands" tenements, or hereditaments,
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holden in soccage, or of the nature of soccage tenure, and not having
any manors, lands, tenements or hereditaments, holden of the King
our sovereign lord by knights service, by soccage tenure in chief,
or of the nature of soccage tenure in chief, nor of any other person
or persons by knights service, from he twentieth day of July in the
year of our Lord God MDXL., shall have full and free liberty,
power and authority to give, dispose, will and devise, as well by
his last will and testament in writing, or otherwise by any act or
acts lawfully. executed in his life, all his said manors, lands, tene­
ments or hereditaments, or any of them, at his free will and pleasure;
any law, statute or other thing heretofore had, made or used to the
contrary notwithstanding.

§ 2. And all and every person and persons, having manors, lands,
tenements or hereditaments, holden of the King our sovereign lord,
his heirs or successors, in soccage, or of the nature of soccage tenure
in chief, and having any manors, lands, tenements or hereditaments,
holden of any other person or persons in soccage, or of the nature
of soccage tenure, and not having any manors, lands, tenements
or hereditaments, holden of the King our sovereign lord by knights
service, nor of any other lord or person by like service, from the

. twentieth day of July in the said year of our Lord God MDXL.,
shall have full and free liberty, power and authority to give, will,
dispose and devise, al? well by his last will and testament in writing,
or otherwise, by any act or acts lawfully executed in his life, all
his said manors, lands, tenements and hereditaments, or any of them,
at his free will and pleasure; any law, statute, custom or other
thing heretofore had, made or used to the contrary notwithstanding.

§ 3. Saving al\vay and reserving to the King our sovereign lord,
his heirs and successors, all his right, title and interest of primer
seisin and reliefs, and also all other rights and duties for tenures in
soccage, or of the nature of soccage tenure in chief, as heretofore
hath been used and accustomed, the same manors, lands, tenements
or hereditaments to be taken, had and sued out of and from the
lands of his Highness, his heirs and successors, by the person or
persons to whom any such manors, lands, tenements or heredit­
aments shall be disposed, willed or devised, in such and like manner
and form, as hath been used by any heir or heirs befoJe the making
of this statute; and saving and reserving also fines for alienations
of such manors, lands, tenements or hereditaments holden of the
King our sovereign lord in soccage, or of the nature of soccage
tenure in chief, whereof there shall be any alteration of freehold or
inheritance, made by will or otherwise, as is aforesaid.
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BLACKSTONE, COMMENTARIES, II, 510-513.
The executor or administrator is to make an inventory of all the

goods and chattels, whether in possession or action, of the deceased;
which he is to deliver in to the ordinary upon oath, if thereunto
lawfully required.

He is to collect all the goods and chattels so inventoried; and to
that end he has very large powers and interests conferred on him by
law; being the representative of the deceased, and having the same
property in his goods as the principal had when living, .and the same
remedies to recover them. And if there be two or more executors,
a sale or release by one of them shall be good against all the rest;
but in case of administrators it is otherwise. Whatever is so recov­
ered, that is of a salable nature and may be converted into ready
money,. is called assets in the hands of the executor or administrator;
that is sufficient or enough (from the French assez) to make him
chargeable to a creditor or legatee, so far as such goods and chattels
extend. Whatever assets so come to his hands he may convert
into ready money, to answer the demands that may be made upon
him: which is the next thing to be considered: for,

The executor or administrator must pay the debts of the deceased.
In payment of debts he must observe the rules of priority; other­
wise, on deficiency of assets, if he pays those of a lower degree first,
he must answer those of a higher out of his own estate. And, first,
he may pay all funeral charges, and the expense of proving the will,
and the like. Secondly, debts due to the king on record or specialty.
Thirdly, such debts as are by particular statutes to be preferred to
all others: as the forfeitures for not burying in woolen, money due
upon poor rates, for letters to the post-office, and some others.
Fourthly, debts of record; as judgments, docketed according to
the statute 4 and 5 W. and M. c. 20, statutes and recognizances.
Fifthly, debts due on special contracts; as for rent (for which the
lessor has often a better remedy in his own hands by distraining),
or upon bonds, covenants, and the like, under seal. Lastly, debts
on simple contracts, viz.: upon notes unsealed and verbal promises.
Among these simple contracts, servants' wages are by some with
reason preferred to any other: and so stood the ancient law, accord­
ing to BractQ11 and Fleta, who reckon among the first debts to be
paid, servitia servientium et stipendia famulorum. Among debts
of equal degree, the executor or administrator is allowed to pay
himself first, by retaining in his hands so much as his debt amounts
to. But an executor of his own wrong is not allowed to retain: for
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that would tend to encourage creditors to strive \vho should first
take possession of the goods of the deceased; and would besides he
taking advantage of his own wrong, which is contrary to the rul~

of law. If a creditor constitutes his debtor his executor, this is a
release or discharge of the debt, whether the executor acts or not;
provided there be assets sufficient to pay the testator's debts: for
though this discharge o~ the debt shall take place of all legacies, yet
it were unfair to defraud the testator's creditors of their just debts
by a release which is absolutely voluntary. Also, if no suit is com­
menced against him, the executor may pay anyone creditor in
equal degree his whole debt, though he has nothing left for the rest:
for, without a suit commenced, the executor has no legal notice of .
the debt.

When the debts are all discharged, the legacies claim the next
regard; ,vhich are to be paid by the executor so far as his assets will
extend; but he may not give himself the preference herein, as in the
case of debts.

A legacy is a bequest, or gift, of goods and chattels by testament;
and the person to whom it was given is styled the legatee which
every person is capable of being, unless particularly disabled by the
common law or statutes, as traitors, papists, and some others. This
bequest transfers an inchoate property to the legatee; but the legacy
is not perfect without the assent of the executor: for if I have a
general or pecuniary legacy of £100, or a specific one of a piece of
plate, I cannot in either case 'take it \vithout the consent of the
executor. For in him all the chattels are vested; and it is his busi­
ness first of all to see whether there is a sufficient fund left to pay
the debts of the testator: the rule of equity being, that a man must
be just, before he is permitted to be generous; or, as Bracton
expresses the sense of our ancient law, "de bonis defuncti primo dedu­
cenda sunt ea gUM S14nt necessitatis, et postea quae sunt utilitatis,
et ultimo guae sunt fJoluntatis." And in case of a deficiency of
assets, all the general legacies must abate proportionably, in order
to pay the debts; but a specific legacy (of a piece of plate, a horse,
or the like) is not to abate at all, or allow any thing by way of
abatement, unless there be not sufficient without it. Upon the
same principle, if the legatees had been paid their legacies, they are
afterwards bound to refund a ratable part, in case debts come in,
more than sufficient to exhaust the residuum after the legacies
paid. And this law is as old as Bracton and Fleta, who tell us, "si
plura sint "debita, fJel plus legatum fuerit, ad quae catalla defuncti non
sufficiant fiat, ubique defalcatio t excepto regis prit';'legio."
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