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Preface i
TO:

THE MEMORY OF MY FRIEND, LIEUTENANT-COLONEL ROBERT NICHOLSON SCOTT,
THIRD UNITED STATESARTILLERY, WHOSE GENIAL NATURE CAUSED HIM
EVERYWHERE TO BE BELOVED; WHOSE PROFESSIONAL LITERARY LABORS, IN WHICH
HE SACRIFICED HIS LIFE, FORM AN ENDURING MONUMENT TO HISINDUSTRY,
ABILITY, AND DEVOTION TO DUTY; AND WHOSE CONFIDENCE IT WASMY PRIVILEGE
TO KNOW, THISWORK ISAFFECTIONATELY INSCRIBED.
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Preface ii

Notes to the Electronic Edition

In this 'The King's Men Electronic Library' work, we would like to inform the Reader's that changes
have been made from the original print manuscript.

One, page numbers in the original are enclosed in Brackets [ ] to aid the Reader should he decide to
use a quote from this edition in another work.

Two, footnotes are enclosed in curly braces { } and moved from the foot of pages to the end of the
chapter and they are numbered successively.

Three, for some unknown reason, the original manuscript begins numbering pages at page 21. Since
the previous pages and the Table of Contents in the origina were numbered in Roman numerals, that
ended at xxix, the type-setter may have confused the change from Roman numerals to modern
numerals and this may account for the discrepancy.
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PREFACE TO FIRST EDITION.

When, in 1886, the writer was detailed by the War Department as Acting Judge-Advocate, Department
of the Columbia, he found, upon reporting for duty, that the commanding General had but recently,
under the President's orders, been assisting the Governor of Washington Territory to put down an
uprising against the Chinese. The more effectualy to do this, the civil authorities being powerless, the
Governor had deemed it necessary to proclaim martial law in the most populous city of the Territory.
The writer found also that both these officials were being proceeded against in the courts for illegal
violations of the rights of certain citizens on this occasion. He began to prepare himself as best he
could to defend his chief, the commanding General, from civil liability. The suits were soon dropped, it
being evident to even the plaintiffs that they would prove futile. Meanwhile, however, the interest of
the writer having been attracted, he continued to pursue his researches after the cause which originaly
inspired them had ceased to be of practical importance. It was soon seen that, under the term "martial
law," two distinct branches of military jurisdiction - the foreign and the domestic - were, by most
authorities, hopelessly confounded.

This, perhaps, was not unnatural, for "martial law may with no great impropriety be used to signify the
sway of arms under all circumstances. Y et, because of the diverse rules of responsibility attaching to
those who enforce military jurisdiction under varying conditions, it is necessary, not only to avoid
confusion of thought, but to protect officersin their just rights, to attach to the term a more technical
meaning.

When operating on foreign soil, the legal obligations of the dominant military are tested by one rule;
when within their own territory, by a wholly different rule, having regard to the civil and property
rights of the inhabitants. What may be permissible to the commander in the exercise of his authority in
the former, with no responsibility other than his military superiors, might, in the latter, subject him to
grave civil responsibilities. If it be attempted to throw around the officer in the latter case that
immunity from civil liability which attaches to his conduct in the former, the people, his fellow-
citizens, might with well-founded apprehensions view the temporary establishment over them, for even
the most laudable purpose, of the rule of military force. If, how [v] ever, it be understood that this
cannot be done; if the principle be established that the commander who, under any circumstances
whatsoever, assumes to enforce superior military power over the people and territory of his own
country does so under ultimate legal responsibility for his acts, military rule is deprived of its terrors,
and the law-abiding citizen seesin it nothing except the firm application for his benefit of the powerful
military hand when civil institutions have ceased either wholly or at least effectively to perform their
appropriate functions. Nor as to this does it signify whether temporary military supremacy results from
efforts to repel invasion or to suppress insurrection. The rule of liability is the samein both cases.

It is evident, therefore, that there must be one term to express the fact of supreme military domination
over the community abroad, and another for the same thing at home. This was clearly pointed out by
Attorney-General Cushing, in 1857, in an opinion conspicuous for the legal acumen which
characterizes the professional writings of that distinguished jurist. But at that time the true nature and
limits of military jurisdiction had not in this country received

sufficiently close judicial examination to admit of demonstration upon recognized principles of
municipa and international law. This it remained for the Chief-Justice of the United States to do in the
dissenting views of the minority of the justices in Ex Parte Milligan, after the experiences of the Civil
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War had directed attention to, and thrown a flood of light upon, the subject. The truth of this
observation is wholly independent of the conflicting opinions, regarding the correct territorial limits of
martial law, expressed by the justicesin that celebrated case.

[vi] The analysis of the Chief-Justice is masterly, and leaves nothing to those who follow him except to
fill in the details of the plan, the ground-work of which he so ably laid. This has been attempted in the
following pages. How imperfect soever the execution, it may result in fuller investigation into, and
exposition of, the principles involved, and thus prove of benefit to the military profession - to serve
which isthe writer's only ambition.

WASHINGTON BARRACKS, D. C.,

November 1, 1892.
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PREFACE TO SECOND (REVISED) EDITION.

Since this work was published (1892) the military authorities of the United States, and those of Great
Britain, have had occasion to inaugurate and enforce military government on an extensive scale and
under varied circumstances. The first mentioned did this in Cuba, Porto Rico, and the Philippine
Islands; the last mentioned in the South African republics. While it is not practicable to meet and
specifically to provide for every case that may arise, still the scope of the work has proved sufficiently
comprehensive, it is believed, to indicate the direction in which commanders or others upon whom
responsibility rests may find the true, the patriotic, the military course. These experiences simply
confirm previous ones in this, - that the true rule for him who has to enforce military government is to
place his justification upon the law of belligerent rights alone without complicating the situation by
appeal to civil law. By so doing he will stand on safe ground. If he depart from this rule, alaw bureau
will be needed to save him from the quagmires of litigation or legal contention, and such bureaus
commandersrarely have at hand, nor are they desirable.

During the twelve years last past there have been several conspicuous instances of enforcing martial
law within the United States. In Idaho, in 1509, the Governor declared Shoshone County to be in a
state of insurrection and rebellion, and instituted martial law therein. It was officially declared that this
state of insurrection had existed in that community for several years. The Governor called upon the
President to assist with the national military. This request was compiled with, and these troops, acting
in cooperation with the local civil authorities, suppressed the insurrection. The organized militia of the
State had volunteered for the United States service and were in the Philippines.

In 1902 the condition of affairs was such in Schuylkill County, Pennsylvania. that the Governor called
out the organized militiato put an end to alleged violence. No interference whatever with the militiain
the performance of this duty was permitted. The Supreme Court of the State upheld the Governor in
this course, the resulting state of affairs being what it styled qualified martial law, which, it remarked,
government must have a right to establish on proper occasion or perish. A private soldier, posted as a
sentinel, who under these conditions shot and killed one who was wrongfully coming upon his beat,
was held blameless by the court. [vii] In Colorado, by proclamations in 1903-04, the Governor
declared that a state of affairs bordering on insurrection and rebellion existed in one county; in another,
that practically the same condition prevailed; while in a third they had risen to a state of real
insurrection and rebellion. The organized militia was put in the field, in some cases to assist, in others
to act independently, if need be, of the civil authorities - at discretion of the military commanders. In
each of the cases just mentioned, wherein State authorities enforced martial law, appeal was made by
the opposition to the judiciary, but unavailingly. The fact is that the judiciary, as so clearly shown by
the Supreme Court of Pennsylvania, in the decision above referred to, understands that it does not
suffice alone that courts be open and civil officers pursuing their functions, if in spite of this a
condition of lawlessness prevails that renders such ordinary agencies powerless in fact properly to
perform their functions and give society that security to life and property that government was
intended to secure. This being so, the next step is inevitable-when ordinary instrumentalities do not
suffice, the extraordinary, the military, must be called in, because the community will not long
surrender to its lawless element.

Nor did the condition of affairs at Chicago in 1894 vary in principle from those just mentioned. The
Governor of Illinois at the time would not call for the national troops, although inter-state commerce
and the carrying of United States mails through that city were effectually blocked by lawless violence,
leading to loss of life and destruction of property. The President ordered United States troops to the
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scene. The special United States attorney urged that martial law formally be declared; and although
this was not done, the omission to do so was not because apparently of a belief that this would he
illegal, nor did it change the state of facts, which was one of the military dominating all other
authorities. The Supreme Court of the United States sustained these energetic measures in the amplest
manner.

It is not an agreeable fact to reflect upon, yet it is true that the instances are not diminishing in
frequency wherein the military, either national or State, are being put in requisition to preserve order
when the civil authorities fail in this their first duty. The people of the United States rightly pride
themselves on being law-abiding, yet official records show that more than half the Presidents have
issued proclamations warning the people against the commission of illegal acts, and the number of
distinct proclamations has exceeded the number of Presidents. This does not complete the view. In this
there must be comprehended numerous instances of State authorities, legislative or executive, treading
the same path. In some cases here referred to, martial law has been inaugurated in distinct terms, while
in all cases this has been the partial effect, more or less complete, depending upon the heed given by
the lawless element to officia warnings and thus modifying the necessity for the establishment of
martial law in distinct terms.

Martial law was established in the rebellious or disaffected districts of Cape Colony, South Africa, in
1899, and at various times was modified as to territorial extent down to the final triumph of British
arms in the Boer War. As it was instituted over districts in rebellion or contiguous to territory of an
enemy with which Great Britain was conducting war, there was reason in adopting, as was done, the
laws of war as the basis for enforcing martial law in this instance. It was simply placing all those who
had to be fought, whether they were the enemy in line of battle, or the less easily distinguishable
enemy subjects in rebellion nearly as possible on the same footing. Y et they were not, in the theory of
British law, placed precisely in the same category in two important respects. First, it was recognized
that while certain acts of burghers - the open enemy - might be breaches of the laws of war, yet if rebel
subjects did the same, they would be offenses against ordinary law, such as treason, or murder; second,
that those who enforced martial law could be held civilly accountable subsequently by alleged rebel or
other subjects of martial-law districts, hence it was necessary to secure an indemnity act to shield
them; whereas such agents were answerable for this conduct to the open enemy only according to the
laws of war. From this it will be observed that there was nothing in the circumstances of inaugurating
martial law in South Africa and scarcely anything in the incidents attending its enforcement there that
was at all similar to martial law viewed as a domestic fact, and as just illustrated in the case of Idaho,
Pennsylvania, and Colorado. In truth the rule styled martial law in South Africa was like that
denominated military government in this work, with the single exception that an act of indemnity was
necessary in certain situations. The case did not arise of a community being paralyzed in its
administrative parts by the lawless acts of vicious elements of society, so that the military is called in
to save the State from destruction internally. When this condition of affairs occurs under the British
flag, it is likely that the martial law invoked will be less signalized in execution by appealing to the
laws of war than to those repressive measures that are an extension of the police powers of
government, the agent for giving effect to which has become the military.

This prefatory note cannot better be concluded than by the following letter:

"WAR DEPARTMENT.
"OFFICE OF THE JUDGE-ADVOCATE GENERAL,
"WASHINGTON, February 24, 1904.
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"My dear Major Birkhimer, | am very glad to learn that you have it in mind to bring out a new edition
of your 'Military Government and Martial Law," in which the results of the very considerable
experience which we have had since 1898 in the field of military occupation will he alowed due
representation.

"The origina work is the most complete treatise on the subject in the English language, and embodies
the views which prevail in Anglo-Saxon countries on the subject of martial law and military
occupation. | have had constant occasion to refer to it in connection with matters which have been
referred to this office for opinion, and found it especially useful when the character of the operations
undertaken in the Philippine Islands, with a view to suppress the insurrection against the authority of
the United States, were undergoing investigation.

"I hope the revision will appear in the near future, so that the work can be used in the instruction of
officers of the Army in connection with the government of occupied territory and the restoration of
order in communities in which military force has been employed with a view to secure the execution of
thelaws; and, | remain,

"Faithfully yours,

GEO. B. DAVIS.
"Judge-Advocate General ."

This, the first revision of the work, now is given to the profession and the world in the hope that it may
be deemed to deserve and may continue to receive the favor heretofore accorded it, not only in our
own, but in foreign services and in the legal profession.

SAN FRANCISCO, CALIFORNIA,
July 1, 1904.

When the manuscript for this revised edition had been placed in the hands of the publisher, the author
was taken suddenly and violently ill and was confined fur several months to the hospital. In this
dilemma Major Daniel H. Boughton, U. S. Army, LL.B., Head of the Law Department of the Infantry
and Cavary School and Staff College, obligingly undertook the Onerous task of revising and
correcting the proof-sheets and preparing the index. The great merit of this labor, as executed, belongs
exclusively to that painstaking and capable officer, to whom the author hereby testifies his appreciation
and returns thanks for the invaluable services thus rendered.

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents iX

INTRODUGCTION. ....tiiiiiie ettt e et e e s e e e se e e aase e e aateeeasseeeseeeesaeeanseeeanseesasneeenneeesnnes 1
MILITARY GOVERNMENT . ...ttt sttt bbbttt b 1
1. Military jurisdiction divided into two branChes............ccccooeriniiinii e 1
2. Sphere of Military QOVEIMIMENL. ........occuiiieiice st e e e s e sreere s e e snennnens 1
3. Limit Of MAITIAl TBW. ..ottt be et e s aeenae e 1
4. Importance Of the AiStINCLION. ........cceeiieece e te e e e e nneenneas 1
5. TeMPOTary all@JIANCE. .......eoiiiieiiee ettt s r e te et e s be e tesneesreenaenneeas 2
6. Effortsto ameliorate hardships Of War..........cccueieeiieiiesice e 3
7. Instructions for United States Armiesinthe Field. ... 4
8. Comparison of international codes with the INSIrUCHIONS. .........cccvecveieevierecce e 4
9. CoNtiNUANCE SAIME SUDJECL.........eiitieiieiieiee ettt st s sbe et e s st e s beebesaeesreenaenneeas 5
10. Decisions Supreme Court of United StateS 0N War POWENS. ......cceceveveerreeieeseeseeseeseesseesseseenees 6
11. Practical tendency to make war more NUMANE. ...........ccoveriinieieniie e 6
12. Duty of militarily governed to respond favorably to this sentiment...........cccceecvveeveevecceseenee. 7
Y I 1 I PRI 7
13. Ingtituted in friendly territory only when military supersedesthe civil power............cccccveneeee. 7
14. Military and civil authority may assist @aCh Other ..o 7
15. Foundation for distinct martial-law MEASUIES. ...........ccooiiiienininieese e 8
16. A necessity, met by State policiesin different Ways. ........coceveeieienenieseseee e 8
17. Anglo-Saxon and Continental POIICIES. ........cueeeerieeeieese e nas 8
18. When martial 18w INVOKE. ...........ooiiiieiee ettt et 9
19. Danger from either within or without the State lIMits. ..........cccevvee e 9
20. Experience shows cannot be dispensed With. ... 9
21. Questions preliminary tO iNAUGUIELING. ......ccvevereereeirseeseesieseeseesseseesseesseeeesseessesssesseessesssens 9
22. FIrst ONE CONSIUEIEA. .......coieieiieiiesieeie ettt sttt b e et e b et e e st e sseenbe e e e nneeneas 10
23. Division of authorities on second question; discussion; right of Congress to
INSEITULE. 1.ttt ettt sttt et e et et b e b e ebe e st e st e e et e nbenbeneeens 10
24. 1MPlied POWESS Of CONQGIESS. ......ceiveiireirterieesisieeie e st e st sttt sse e e se s sbesbesbessesseee e s e nseseeaneneeas 14
25. Martial 1aw iNVOKEd @S War IMEBSUIE. .........ccerieiieriesiesiesiesieeeeseessesteseessessesseeeessessessessessessessens 14
CHAPTER |. POWER TO DECLARE WAR. ...ttt ettt st 16
1. Scope and object military QOVEIMIMENL. ..........cceiiiiieece et 16
2. RIGNE 1O TECIAIE WA . ..ottt bbbttt b e s sn b e e ene e 16
3. Ways in WhiCh War OFIQINGLES...........cccueiuieiieiie ettt ettt e esreenne e e eneenns 16
4. PartieS iN PUDIIC WK ..ottt e e bbb st e e e e e et e nnennenreas 17
5. Necessity President meeting War EMENJENCY. .....ocveireieeieerieeeesreesteeiee st e sreesee e sseeeesreesseeeesneesns 17
6. War may exist without declaration Dy CONGIESS. ........ccureriririierieniene e 17
7. Powers expressed carry others necessarily implied............cooveieiieiieie e 18
8. COMPIELE WA POWEN'S. ...ttt sttt ettt bttt e et e e e e b et e she e bt e seene e e et e neeene e 19
9. Law of nations recognized by CONSHITULION. ...........cocueiieiieiie e 19
CHAPTER I1. RIGHT TO ESTABLISH MILITARY GOVERNMENT ...t 21
10. Government war powers limited by [aWS Of ........coeeirieiiee e 21
11. Military government fOreign tEITITONY. ...o.oiiiireeieeeee et 21
12. Necessity placing military government on certain foundation of belligerent rights. ................... 21
13. Not only aright, DUL @ AULY. ........oueieieieceeee et 21
14. Power of President as Commander-in-Chi€f. ... s 22

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents X

15. Hlustrated in NeW MEXICO, 1846. ......cc.ooouiiiiiiieiiiee ettt st sbe e ssee e ee e 22
16. Civil governmentSthere 1€Qal. .........uov e naeenne s 22
17. Wellington's Occupation SOULh Of FranCe. ..........coieeiiiiiiieieee et 23
18. Characteristics military QOVEINIMENL. ........ccveiiiieieeieeeeseese e e e see e te e e e sseeeessaesreenseenneas 23
19. Right to establish military government in districts dominated by rebels treated as
(07C L0 T = o] £ 24
20. Character government decided by dominant POWET . .........c.ooceiieiininiiereee e 24
21. llustrated in Philippine archipelago. ........ceoueiieiieiecee e 24
22. Military occupation of districts occupied by rebels treated as belligerents............ccocevvrceenenen. 25
23. Insurrection does not necessarily 100SEN BONDS...........c.coviieiiereeie e 25
24. Proclamation military government not necessary, but, if issued, the effect of ... 25
25. Military government Continuestill legally supplanted. ..........cccoooeveiieieececcre e, 26
CHAPTER I11. TEMPORARY ALLEGIANCE OF INHABITANTS. ...t 28
26. Allegiance and proteCtion FECIPIOCAL. ........eccueieerieeeeeesieerte st ste e e sre et esreeneeneenreenes 28
= 10 1< o o PSR SR 28
P T2 0 0 < 1 o= o S 28
29. This consideration DasiS Of SOCIELY. .......coieruiiieiirie et re e 29
30. Principle applicable, military gOVEIMMENT..........c.ccveiiie et 29
31. Defacto government SUFFICIENE. .........coeoiiiiiiieeee e 29
32. Military government extends no further than can defend itself and enforce mandates................ 30
CHAPTER IV. TERRITORIAL EXTENT . ..ottt 32
33. EXtent Military OCCUDPELION. ......ccueeieeeeeteeieete st esieeaeseesteeeesseesteeteeseesseesseeneesseesseeneeeseesseenennsennees 32
34. What [€gally CONSLTULES. .........eiiuiiiieie et sttt st e e e nreeneas 32
35. Time When it DECOMES OPEIGLIVE. .......cceeiieeeeiiee ettt sae et esreeseeneesreenes 33
SIS 10 4TSS U o o PR T 33
GO 11 (= 0] o) O] o U= S 34
38. Conquest limits Military OVEIMIMENL. ..........cciiiiieiieieeie e e et ne e sreens 34
39. Not permanent until confirmed Dy treaty..........coceiiiiriie e 34
40. Policy United States establishing military government during Civil War. .........ccccccevvevveiecneene 34
41. Duty of inhabitants under these CONAITIONS............ccoieiriririnee e 35
42. Similarity, blockade and military OCCUP@LiON. ..........c.ccveiuieie e e 35
N = o B o TS T o) o 35
44. Fundamental principle, military occupation, overpowering force..........ccoovvvvveeveeiecieeseesieeen, 36
45. Napoleon iN SPaiN-GUENTIIES. .......coveiiiiiieeeee et 36
46. Effect of abandonment of jurisdiction by expelled State.............cccceveevieiicce i 36
47. Seizure rentS, MemPhiS, TENN. .....ccviieeeeee et e st e raesre e se et e neesseeneenneees 36
48. Effect capture Manila as to ousting Spanish SOVEr€IgNLY. ........ccceevveeereeieeie e 37
CHAPTER V. TERRITORY MILITARILY OCCUPIED, ENEMY TERRITORY ......cccoceevveeriieenee 38
49. Military occupation renders, for time being, districts occupied enemy territory. .........cccoccvenneee. 38
50. Authority permanently 10 @COUITE. ........coeiirerieieeere e 38
51. British occupation Casting, MAINE...........ccoceeiieieiieieesie et sre e et sreesneeneeneenns 39
52. SAME SUDJECL. ...ttt bbbt e e e e bbb e e b e e st ae e e e nn b e ene e 39
53. Case of rebelstreated as Dl ligerents. ... e 40
54, SAME SUDJECL. ..ottt bbbt e e e et e b e b bt e bt st e e e e n e b e ene e 40
55. Attempts to avoid reprisal and retaliations, CiVil Wars. .........ccccveveeeeiecse e 41

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents Xi

56. Principle of conquest, British goOvernmMENL. ..........cccoooiiiiiiee s 41
CHAPTER VI. EFFECT OF OCCUPATION ON LOCAL ADMINISTRATION. .....cccocerirereriernens 43
57. Important consequences, occupied territory regarded asforeign. ........ccocceeceveeveecnncesenceeseeee, 43
58. Case Upper California, War tariffS........ccoueieiierieie e 43
59. When War tariffS @N0. .......coeiiiiieiie ettt sb e ne e 43
60. Effect rule of war making belligerents eNEmMIES. .........ccveceieerecce s 43
61. Only laws retained, Will Of CONQUETO. .........ooiiiiiiiiieieee e e 44
62. EffeCt MUNICIPAl JAWS. .....oeeeeeee ettt s te e aesneesnenseenneennens 44
63. INnstance 0CCUPELIiON OF CUDAL .........eeiuirieiiieie ettt sttt sre et s seesreenaeeneeas 44
B4. SAME SUDJECL. ...ttt e st e e e e s seeaesreesae et e eneesseenseensenreennenneens 45
65. Positive act conqueror necessary to suspend muniCipal [aWs. ..o 45
B6. SAME SUDJECL. ... e st e e e e s se e eeeseesaeeteeseesseenseensenreensenneens 45
67. Political 1aw CEase 0N OCCUPALION. .....oiuiiiiieerieeie ettt sttt st e sse e b besneesreeneeeneens 46
68. CoNQUEror PresCriDES ThE TAWS. ......vcieeeeceeee ettt eae s e e sreeneens 46
69. Agent does this, usually Military QOVEINOL..........coueiiriinieneeie st see e 47
70. Law-making power of State may Prescribe laws.........covevveereece e 47
71. Political views modify powers of COMMENTEY. .........ccoiiriiiierene e 47
72. Military govErNMENT IN SPAIN. ....c..eeueieerieeiesiesieeee s e ste e sree e eeeseesseeeesseesseessesseesseensesseessenneens 48
73. Rule of military occupation in CUDEL............oiiiiiiiiee e 48
T4, SAME SUDJECL. ...ttt e e st e e e e e s ae e seeseesae et e eseesseenseensenreensenneens 49
CHAPTER VII. AGENTS FOR CARRYING MILITARY GOVERNMENT INTO
EXECUTION. L.ttt sttt bbbttt e e et e s b e b e s b e bt e st e et e e e benbenbenreas 51
75. First instance, military officers enforce the 0CCUPaLioN...........ccooeeiieiirienieseee e 51
76. Policy establishing CiVil QOVEINMENES. .........coieiiiiieiiere ettt e e eeenae s 51
T7. SAIME SUDJECL. ...ttt b et s st e s be et e s st e s beenseeneesreeneennneas 52
78. Case permanent conquest Not CONEMPIALEU. ..........covveieeeereere e 52
79. Instructions for SUPPIY MEXICAN WK . ........ccueiieiiiiieceesteete sttt steeae e ste e s e stesnaesreenneennens 52
80. FOUNELION OF POIICY . ...cueeieeieeieee sttt sn b e 52
81. Rule Occupation, territory of rebelstreated as belligerents. ........coocevveveececcce e, 53
82. lllustrated @ NEW OrTEANS ........ccoiiiie et a e s re et e enee e e sneenes 53
L T2 10 0TS U o= o PSS 54
84. Appointment political, so called military, QOVEINOIS. ........cccoiirererieierese e 54
85. Disadvantage tWo SELS OffICIAIS. ......ccueiieiece e 55
86. SAIME SUDJECL. ...ttt bbbt e bbb b a st ne e nn b e nne e 55
87. Experimental political QOVEINMENES. ......cceiieiieiice ettt nn e e re e 56
88. Same cause friction, President and CONGIESS. .......cccviveieerierienienie e e e see e see e sse e sneesees 56
89. Character military government iN CUDAL ..........ccccvoeeiieie i 56
90. SAME N PHIIPPINES. ...ttt sttt e e et se e b e nne e 57
91, SAME TN SOULN ATTICAL ..ottt sttt e st e b e sne e 57
CHAPTER VIII. ALL INHABITANTSENEMIES; LEVIESEN MASSE.........cccooeieieverese e 58
92. Universal theory, all subjects are belligerent enemies of subjects of the other...............c............ 58
93. Not all necessarily treated @liKE. ..o 58
94. Proclamation King William, entering FranCe. ..........ccccoeieeiieiecee s 59
95. Moderation toward conquered NOt ODlIGALOTY. ........cceiiririreriee e 59
96. RUIE regarding gENLIEN SEX. ...cuiiieieeiiecie sttt st e e e s e s reeteeneesreeresseesseeneenreenns 59

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents Xii

97. Responsibility rests on commander of occupation, extreme MEASUIES. .........cccveeveeevveciieeseeennen, 60
98. Rule that subjects of belligerents, mutually enemies, true if rebels are treated as
(07 L0 £ o1 KSR 60
99. DULY NON-COMDBLANES. ... .cveieeesreeieeiesieesteeaesee e eaesreesteeeesseesseesesseesseenseaseesseeseeneesseensessenssennees 61
100. Same subject, illustrated by German practiCeSin France. ..........ccocevvvieienienieeseese e 61
101. CharaCteristiCS DANAITL. ......c.eeiveriirierieieeee e et sbe s 62
102. Guerillaand predatory DanNAS. ..o 62
103. Guerillawarfare, Philippines. and SOuth AfriCa.........ccccveviie e 63
104. Irregular warfare cannot be 1egaliZed. ...........cocoieiii e 64
105. Authorization necessary for COMDALANT. ............cccveririeiierece e 64
106. Distinction, guerillas. and [eVIeS 8N MAESSE. .........cooiriiiieiire e 64
107. Part that [EVIES €N MESSE BCL. .......oiiiiiiiiiieeeee ettt bbb e s 65
108. Danger in levies becoming QUENTTIES..........ooui i 65
109. Distinguishing mark Necessary, |eVIiES BN MESSE. .......ccccvererieerieereere e e sreseesee e seesreesseenens 66
110. State may rely on levies alone for fighting fOrce. .........ooooveiiriiieneee e 66
111. Character of military, QUESLION State POLICY. .....evveeieeeeceerie et et ne s 67
112. Recent diSCUSSIONS, |EVIES BN MEBSSE. .....cocueiiiriiirieeieeeesiee e see et aesee e e sbeeeesneesreensesneens 67
CHAPTER IX. LAWS OBLIGATORY WITHIN OCCUPIED TERRITORY . ...cccoviiriirirriiniesenicniens 69
113. The law of war prevailSin OCCUPIEd tEITITONY ........ccurierierieeeee et 69
114. Case foreign army permitted on friendly SOil. ........ccooeeeireiieciese e 69
115. Three classesto be dealt With. ... e 69
116. Laws affecting persons and property Of CONQUENEM. .........ccveriererreeresieseesieeeesiee e seesreeseeeneens 70
117. Asto these, conqueror should 1ean tOWardS MENCY. .......ccoveeririrreereee e 71
118. Instructionsfor American armieS ON thiS POINT. ........cceeevieiieieesiese e 71
119. Courts, SUCH @S CONQUEION ElECLS.........eiiieiiiiieieeee sttt sb e e s sbeeee e e ssesneeas 71
120. Judicial system organized in NEW IMEXICO. .......cceerueriereerieeiieseeseesieseeseesseeeesseessesaesseesseeneens 72
121. Gen. Scott's. judicial SyStEM, IMEXICO. .......cciuiiiiiieii ettt eae e e sre e 72
122, SAME; ITS AUVANTAGES. ... eeuveieeeieeeieeiee st eseeeee st e e et estesseesseeseeseesseesseeneesseenseensesseesseensesseensenneens 72
123. Local judiciary, within territory of rebelstreated as belligerents, regulated by conqueror........ 73
S 0 1 PSSRSO 74
125. Gen. McClellan's orders, Peninsular CampPaign. .......cceeeeieeieeeeseesie e seesee e e e eeeseesneennens 74
126. War Judiciary, MempPhis, TENN. ......cci it sreeneeenee s 75
127. Authority of military commanders, not well understood............cccveeeieeiecieeviese e 75
128. Same subject, asillustrated IN MEMPRIS..........ooiriiiie s 75
129. Criminal court establiShEd. ..........oiiiiiiiee e 76
130. SAME SUDJECL. ...ttt ettt et bbbt bt bt e e n e ne e s 76
131. War courts With CIVil JUrISOICHION. .......couieiiiieice et 76
132. War courtS at NEW OrTEANS.........coiieiiiie ettt steeneesreesseenneas 77
133. Principles for military goOVErNMENt CitY. ........ccciieiiiiie et 77
134. Military commission, Criminal JUriSOICHION. ........cccceoiiiierinerineseeee e e 77
135. Provost court, general JUNISAICHION. .........ccueiieiiieie ettt st n e e e 77
136. Two important POINtS AECIAE. ..........coiiiiieieee e 78
137. The ProvOSt COUIt, @WEK COUN. .......cciuiieesieesieeeeeeesteeteseesseesseeeesseesteeeesseesseensesseesseensesnnessennnens 78
138. Further vindication PreSident'S War POWEY. .........cocveieriererereseseeee e sne e 79
139. War courts further extended in juriSOiCtioN. ..........ccooeiieieiie e 79
140. Provisional court, plenary powers, court of record appoINted. ..........coecvveereeieneeneneseeseeeeens 79
141. Plenary power, appoint war courts, judicially Settled...........cccooeiieiiiciicese e 80

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents xiii

142. Laws of Occupation applicable to soldiers and citizens. conquering State. ...........ccocevveeereeenee. 81
143. Soldiers and camp-followers subject tO [aws Of War. ........cccccveeeiieie i 81
144, ProviSiONS, ATTICIES OF WK ..........oieiiiiieiiesieee ettt sttt be et sreenae e 81
145. Articles of War applicable regardless theatre Operations. ...........cccevveeevieereeieseeseeeeseeseeeens 81
146. SCOPE Of TNIS COUE. .......eeieeeieeieeee ettt b et e e sb e et e sseesreensenneens 81
147. Applicable unless under statutory restrictions, to al crimes and misdeeds of military and
(00T o F0] 1 o 1T TSR 82
148. Ex-members army not generally triable under Articles of War. .......ccccceevevievecciveecece e 82
149. Tribunals of invaded country no jurisdiction over membersinvading army...........ccccceveeereennene 83
150. Prolonged occupation does NOt affECt FUIE............cecveeiierece e 83
151. Case of Elphinstone v. BedreeChUNd.............oouiiioiiii i 84
152. Principle further illustrated, Coleman V. TENNESSEL. ........cccerereereere e seeste et eee e 84
153. Comprehensive effect preceding deCISIONS. .........cocvieeieirierienee et ae s 85
154. Case of soldier, alleged murderer, in CUD&L...........cccveiiiievicce e 85
155. Laws applicable to citizens, civilians, members of conquering State. .........ccoccoveeveienieenennne 86
156. Certain of the Articles Of War SEL OUL. ........cceririiiiiiesieseseses e 86
157. Legal construction of these ArticleS Of War. ........cocviiiiiiiiiieseee e 86
158. Trialsunder 63rd ArtiCle Of WA, .....ccoviiiiiieese e 87
159. Civilians, citizens conquering State subject statutory law and laws of war. ..........cccccceveevennnne 87
160. When civilians triable under 63rd Article of War. ..........cooeiiiiiiincceeee e 87
161. Trial crimes under COMIMON [AW. ....c..coiuiiieiie ettt sb et sseesreeeeenee s 87
Gy T T o=t RS 88
163. Laws applicable to neutrals under military OCCUPALiON. .........coveriueriereriiesee e 88
164. PrinCiples, HTUSIIELEA. .......cceeieeieeiecie ettt e et e enaesreenneennens 89
165. SAME SUDJECL. ...ttt sttt e bt e s be e e s b e e nbe et e s aeenbeeneeeneesreenseeneaas 90
166. Trial neutrals, Criminal OffENCES. .........oviiiiee s 91
167. Transitory actions acCruing t0 NEULTAIS. .........cccueeeeiiieiie ettt e e e 91
168. Efficacy judgments supreme judicial tribunal deposed State after military occupation
ESLADIISNEU. ...ttt nne s 92
CHAPTER X. RIGHTS REGARDING PRIVATE PROPERTY ....oc it 95
169. Amelioration former. severe rule regarding enemy Property. ......cccceceeeeeieeseeseeseeseeseeseeenens 95
170. Right to seize enemy property aperfeCt ONE. ... s 95
171. Question who has right to appropriate enemy property very important. .............cccceeeveeieeceenenn 95
172. Four different ways appropriating private PropeErtY.........cceeeeeoeerererenereseseseeseeseesee s seeenes 95
173. Confiscation aformal legal process as distinguished from summary appropriation.................. 96
174. Views elementary writers, asto right of CONfiSCAION. ..........ccecvrieierine e 96
175. Property rights, in VanquiSNEd SEALE. ..........ccueieeiieii et 96
176. Right to confiscate judicially determined. ...........ocoiiiiiiiinne s 97
177. Right to confiscate not based on crime, but on relation of property to enemy...........ccccoveveneee 97
178. Same rule when rebels are treated as DEllIgErents. ... 98
179. Source Congressional POWEr 0N SUDJECL. ...........ooveiieiie e 98
180. No acts confiscation passed by Congress during fOreign Wars...........ccoeveverenenieeneeneseeseseennes 98
181. Those inaugurated during the CiVil WK, ..........ccceeiiiiiiie ettt 99
182. This course rendered necessary ODSHINGCY Of War..........cccuveriririieiienese e 100
183. Principle further eXtended............ccoceiiieie e 100
184. Confiscation only upon judiCial dECISION. ........cceeieiieriiriire e ee 101

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents Xiv

185. Confiscation laws not interfere with laws of war but military commanders may not

(00001 {1 o= (=S TR 101
186. [llustration from deciSioN SUPIEME COUNT. .......cccueieerierrierieree e 102
187. Commanders untrammeled under laws of war, except by express legidation. ............cccc....... 102
188. Mistaken policy hampers commanders at adistanCe...........coccveeveeiieeie e e 103
189. Military government full control lands and unmovable private property of enemy, even to

fruits, rents, profits, but measures generally cease in legal effect with occupation........ 103
190. Conspicuous instance of CONtrary FUlING. .......cveoveeeriereeeseere e eneas 104
191. Import Of rUliNg FIrst CITEA. .....eoeeee e e 105
192. Case from FranCo GErMan WA . .........ccoeiiririeieriesie st sae e snesre s 105
193. Case Dagupan Railroad, Luzon Philippine [Slands. ..........ccocceeiereienneniisieneee e 105
194. Suppliesfor subsisting army taken as of Fight...........ccooveciee e 106
195. Measures without political significance survive the military occupation. ..........ccccceeceevvreenee. 106
FOB. BOOLY ....cueeiiitiie ittt ettt ettt st e e et et e et e e R e et RE e e e Re e e e ne e e e Rt e e e beeennee e e neeenneeas 106
197. Property taken becomes property Of SEALE. .......cccvveeierienieeee e 106
198. INSLrUCHIONS FOF tAKING. ..e.vveiveeieceeseeie ettt s e s e e s e re e s e e nneenaenreenns 107
199. Arguments of Hague Conference, appropriating Property. .......ceceveererreereesesieesesseesseessenens 107
200. Distinctive rights, property captured on land and 0N SEa...........cccvecereerieiesieeseere e 108
201. Taking private property as COBICIVE MEASUIES..........cccieeruerreerrerriereesseessesssesseessesssesesssesssessenns 108
202. Instructions for Armiesin the Field regarding these prinCiples. ........cccooeveevevceeveciesceeseee 108
203. Exceptions to rule private property may not be taken. ..., 109
204. Punishment of community for acts of one of itSMEMDENS. ........ccccvvievieie e 109
205. Hague Conference 0N thiS PraCtiCe. ........coveieiieieeie ettt 109
206. Hostages for good DENAVION . ..........ccv et sae e 110
207. Contributions SUPPOrt Of AESHTULE. ..........coiiriiiieeee e 110
208. No distinction real and personal property, but distinction, taken for use or for destruction. ...110
209. Contributions as amelioration ancient right enslavement............ccccovvceveereece e seese e 111
210. PHIBGE UNTBWTUL. ...ttt bbb 111
211. Contributions, an equitable means to SUPPOIt @rMY. ........ccecueieeieeieecee e 111
212. Effect levies en masse, exempting property from SEIZUME. .........ccocvevererereneneseeeeee e 112
213. German theory CONtriDULIONS. ...........cccuiiieece et e e enne 113
214. Private property taken on field DattIe............ccoiiiiiiiiiie e 113
215. Instances sacking cities, Spanish PeninSUla..............cccoveieiiiiicie e 114
216. Fourth exception rule private property may not be SBIZed. ........ccocovvvererierieiesese e 114
217. Private property destroyed as well as appropriated. ...........ccceeeeveeceiieeveece e 115
218. Instances: principles destruction of eNeMy ProPErtY. .......coeeeerererererese e 116
219. Thus under military government, only to punish rebellion. ...........ccccoevieiieieiccice e 116
220. [ustrations Of PatriotiC AEVOLION..........cceeiierirere et 117
221. Kinds of property that may be seized or deStroyed. .........cocveeeieeie i 117
222. NO confisCation CriMEaAN WK ........ceciiierieesiesieesieseesieeseeseesseessesseesseesseeneesseessesnsesseessnensens 118
223. State never confiscates debts due to enemy SUDJECES. ........cccvieeieeiecee s 118
224. Thisrule extended, treaty United States, Great Britain. .........ccccovevereereeneeieseesesse e e 119
225. Rules seizing enemy property on our own or on hostile territory not necessarily same. ......... 119
226. SAIME SUDJECT. ...eueieieteieeeieeieee ettt ettt b e bt a e e he e ae e e e e e b e sb e sb e e bt e ae e st e e e e e seeebeneeens 119
227. Rights of military occupation, enemy property found there...........coooevveeecve v e, 119
228. What vests title in movable private property post HMiNiUuM..........coceeireieniniereree e 120
229. Rules of corporeal, same asinCorporeal MgNLS. ........cccoeeieeieieeie e e 121
230. Effect compulsory payment to conqueror, a private debt, if debt due displaced State............. 121

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XV

231. Incorporeal rights, purely personal, and confiscable. ... 122
232. Parties compul sory absent not affected deciSIONS War-COUItS. ........ccccvvvereeieeseeseeseeseeseeeens 122
233. Case of DOroteo CorteS, Manila ........ceieeieriiiierieie et 124
234. Military occupation, not ipso facto, affect immovable property. .......cccccevvveveviereeiesceeseenns 124
235. Incorporeal rights attached to immovable property may be seized. ..., 124
236. Documents, evidence incorporeal rights, give no right to attack latter, unless the property

out of which incorporeal rights sprung are reduced to POSSESSION. .......ccceevveeireeieeiinens 125
237. Purchaser immovable enemy property takeS at hiSOWN FSK........cccvveeveiiesiieniese e 125
238. Congueror's title extends no further, lasts no longer, than his possession..........c.cccoceveeeeneenne 125
239. Risks, purchase immovable enemy ProPErtY. ......ccccceieereeresieeseere e seeseesee e eseeseesreeneeeseens 126
240. Immovable property, private parties, not CoONfiSCADIE. ..........coceeieriiiiiiieeeee e 126
241. Unless specially forbidden, private property, military occupation, may be alienated............. 127
242. Acts de facto government, regarding property, depend for validity on result contest.............. 127
243. lllustrated: case Thorington V. SMIth.........c.coceiieiiice e 128
244. Same subject, purchases under Confederate Confiscation Acts, property in Confederacy,

owned by loyal man, inhabitant loyal State. ..........c.cccocveeeviererce e 129
245. Instances recent wars, United States, illustrative, States under military occupation,

property both corporeal and INCOIPOreal. ..........oocuvieeieeceeiese e 130

CHAPTER XI. RIGHTS REGARDING PUBLIC PROPERTY . ...oiiiiiiicieecie e 136

246. No tenderness shown, SEiZure State ProPENTY. .....ccvveeereereeieeseeseereeseesreesseeeesseeseeseesseesseeeens 136
247. Seizure perfect title to movable State property and rights attached thereto. ............cccocevennee. 136
248. Positive law sometimes discriminates, movable and immovable property. .........ccccceveveveennnne 136
249. Congueror acquires title movable property by some positive act alone............ccocceevereeieenne 136
250. Rights conqueror extend no further than he uses paramount force to enforce them. ............... 137
251, SAME SUDJECL. ...ttt sttt e b e st e s be e be e st e s beesbeeneesbeenbeeneesneesreenaeeneans 137
252. Effect payment to new government of debts due to old on question of extinguishing to

(01 o] KSR 138
253. Rights old State revert, government military occupation diSappears. ..........cvveeeereervereeniereennes 139
254. Case Smith, Bell & CO., ManNila. ........ccoviiiiieee e s 139
255. Effect military occupation, on property enemy State of character not affecting contest. ........ 140
256. lllustrated iN NapOIEON'S WAIS. .......ccvieeiieiecieseeste et e ste e ae e re e e s e e teeaeesreenneennens 140
257. ReSUItS @ €N tNESE WIS, ......oceiieieiece ettt sbe e ee e sreenae e 141
258. Seizure Works of art @lOWabI€. ..........ooeiiiieee s 141
259. Wanton destruction public property not alowable under laws war, unless circumstances

[0S0t U = PSSR 141
260. Such may be justified, PECUIIAI CASES. .......ccceieriiririeriesieeiee e 143
261. Military commander should preserve records showing title to property, and of historical

VBIUB. ...ttt et e st et ne e na et e e e ae e teene e ereete et e nne e teeneenneene 144
262. Right of conqueror, immovable State property, extend no further than asserted by

PAIAIMOUNE TOICE. ...ttt et bbb e e e e e b e b e ens 144
263. Ousted government cannot claim revenues derivable from property within military

(ool oi B o= 1 o] o SRRSO 145
264. Experiences during Philipping iNSUMTECLION. .........c.cceeiiieiieieesieee et e e 145
265. Right destroy property enemy State, same as tO QpProPriate.......cccccvveereererieeseeresierseeseeneens 146
266. Implied obligations, conqueror, may be different, private and public property. ..........ccccue.... 146
267. Private property, such cases, protected from unnecessary destruction...........ccccceveeevesceereeenns 147
P TS TR U o] = OSSN 147

Military Government and Martial Law, William E. Birkhimer

Downloaded from: http://famquardian.org/




Table of Contents XVi

269. Implied obligations, conqueror, may be different, private and public property. .........ccceeeeuee. 147
270. Case civil war Government determingS OWN COUMSE..........uiurirerierieriesiesseseseeseeseeseessessesaeenes 147
271. Military commander may not alienate property of his government, except on ground
NECESSILY SUSLAIN @MY . ....eiueeieeieeieesieeee et e steesae e seeesae e esse e teeneesseesseeseesneesseensesneensennsens 148
CHAPTER XII. TRADE WITH OCCUPIED TERRITORY . ..cciiiiiicieecie et crvee e 150
272. Trade with territory militarily occupied illegal except under authority dominant power. ....... 150
273, SAME SUDJECL. ...ttt sttt et s b e e b e st e s be e beestesheenbeeneesseenbeeneesneesreeneennnans 150
274. SaMe rule apPlIESTO @l1IES. ....ocueecece et r e e e ne e 151
275. TemptationS t0 SUCH trade. ........cooui i e 151
276. RUIE dUriNg CriMEAN WA ..........ccveiieiieseeiteeeseesteeste s e seesteeaessaesseesesseasseensesseesseesseesessenenns 152
277. Conduct military governor, this respect, controlled by home government. .............cccoceeveenne 152
278. Power determine military POlICY SEALE. .......cccveieerieeieeee et e e e 153
279. Expediency not affect inflexibility rule non-interCoUrse. ..........oooviriineeienieseeseee e 154
280. Same subject; review power military COMMANES..........ccceevuereereerenieseeseeee e seeeseeseesseeeeas 156
281. President vested by law, authority to licensetrade. ... 157
282. Still further change policy, conducted through Treasury Department. .........ccccccevveeeveereennnne 158
283. Results attempt to evade trading |8WS. ........ooveiieiiie e 159
284. Action SUPreme COUM IN PIrEMISES. ......ciueiieieereeieeeeseesseeseesseeseesseseesseesseaeesseessesssessessseessens 160
285. Existence of war at once SUSPENd INEEICOUISE. .......coiueieerieriesiesieeie e seeesse e sseeseesaeeseesseesneens 161
286. How existence war brought NOmMe to PEOPIE........cceeieeieieee e 161
287. Commercial dealers must have fair warning War €XistS. .........ccoveevereerenieneeseese e 162
288. Warning must be of UnequIVOCal NBLUIE. ............cccoveieieereeie e e se e e ee e e nae e 162
289. Time when intercourse becomeS il1egal. .........coceiiiiiieiiiee e 164
290. Illegality intercourse extends not only to territory proper of belligerent, but to all reduced
INEO IS MITITAIY POSSESSION. ....couiiriieiiieiieeee sttt st ee e b tesseesbeetesneesneenneas 164
291. Entrance into territory of military occupation, not only merchandise, but of persons
regulated by dOmINANT POWENS. .......ccueeiiiiieiecie et e e ae e s nreeneens 164
292. Exceptions to rule war of non-intercourse With Nemy. .........coceeerireneneneneeese e 165
293. Precipitation war, not avoid eXiSting CONIACLS. ........cceveeiieieeieeceerie s ee et 165
294. Case trade with Stilu archipelago. .........ccooiiiii s 166
295. Rule war of non-intercourse founded on public policy, and is of inflexible nature. ................ 166
CHAPTER XI11. INSURRECTION AGAINST MILITARY GOVERNMENT......ccccceeiiieiiieeeiieee 169
296. Abstract right to rebel conceded; question one of expediency. ........ccccvvveevececeeveccecee e 169
297, SAIME SUDJECT. ...ttt bbbt bbbt ae e e e e e b e sb e e bt e beeae e st e e e e e seeebeneeens 170
208, HHTUSIFBLIONS. .....vevetieieeieeieeee ettt bbbt st et e e e st e s besb e e b e e be e st e e et e nteseenbenreens 170
299. Inefficacy guerillawarfare against regular OPErationsS. ..........ccecveieerererierenieeee e 171
300. WEINGLON IN FFANCE. .....ccvieieeiieceee ettt et et esae e s neeeesaeesteeneeneennennnens 171
301, GEIMANS @ SEFASIHUIG. ...c..eeueeeeeeitereesie ettt s e bbbttt et e s et e e e beneeens 172
302. Same subject; Instructions for Armiesinthe Field. ... 172
303. The more general the military insurrection, the severer repressive measures. ..........coceeveeneene 172
304. Policy of the United Statesin the Philippines. .........cccoveiieii e 172
CHAPTER XIV. RESPONSIBILITY OF COMMANDERS - MILITARY
GOVERNMENT . ..ttt sttt sttt sttt et st e b e s bt e s bt e st e st e e e tenaenbenbesbenneas 174
305. Authority commander, military government, limited by lawswar. ..........cccocevveienieninienenne 174
306. In foreign State, N0 necessity COMPIICALIONS. .......c.cceeiieieiiieiiere e 174

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XVii

307. If on territory reclaimed from rebels treated as belligerents, policy alocal One. .................... 174
308. Army and Navy officersresponsible to PreSident. .........ccceevveeereeie e ceeseee e 175
309. States responsible, approved acts of SUDOIAINGLES. .........cceevieiieiieie e 175
310. Responsibility military commander both military and civil in nature. ..........ccccceveveceiceeneennnne 176
311. Military responsibility CONSIAEIEU. .......cceoieiiiiieiieie e e 176
G S T U o= USSP 176
313. Conqueror not responsible to subjugated people except under laws of war............ccceeeveeneene. 177
314. Legality acts those enforcing military government may be inquired into. ..........c.ccccceeeeeveenen. 177
315. Sound policy, State sustains Military OffiCES.......coiviiiiiiriiiereee e 178
316. Actions either ex contraCtu O X AEICLO. ........cccorireriririee s 178
317. Military responsibility to neutrals, also to subjects of own State. .........cccoceveveeiieciec e, 179
318. Actions ex delicto; case Mitchell V. Harmony..........ccoooevieieseseese e ee e 179
319. Remedial legislation, meet hardships Of War . .........cocoiiiiiiiiieneee e 186
G S T U o] = USSR 186
321. Organization Court OF ClAIMS. ........cuiiiiieiee et e e s sae e 187
322. Military commander entitled every intendant in hiSfavor. .........ccccoveevvevecce e 187
323. Law responsibility official vested with discretion in determining facts, and exercising
JUAGMENT TNEIEON. ... ettt e e be e sreenseennens 188
324. Military government essentially one of vigilance and prompt action. ..........cccccceveevviceeneennnne 188
325. Rule responsibility Of SUBOIQINGLES. .........cceeveiieieie e 189
326. Rule responsibility military commander, same as of judges on the bench..............cc..ccee 190
S T U o= SO PSR 190
328. SAME SUDJECL. ...ttt st b et e s b e e be e st e s beesbeeneesbeenbeeneesneesreeneennnaas 191
329. [llustrations drawn from CiVil War...........coeieii e s 192
330. SAME SUDJECL. .....eeeieeie ittt st b et et e s b e et e e st e s beeseeeseesseenbeeneesneesreenaennnans 192
GG IS T U o= OSSPSR 193
332. Rule of necessity, enunciated case Mitchell v. Harmony, examined. ...........ccccceevvievveiieennn, 194
CHAPTER XV. MILITARY GOVERNMENT - TRIBUNALS. ... 196
333. War-court, as distinguished from court-martial.............cccceeveeieieeiicie e 196
334. Early instancesin U. S. services, Of INVOKING. ......ccoiiiiririeieiesie s 196
335. Conduct General Scott, Mexico, iINthiSregard.............ccooveveiieie e 198
337. Responsibility of commander who appoints military COmMmMISSION..........cccooevererierieenenieneenes 198
338. Responsibility, MEMDErS War-COUNS. ........ccoveiieiiiie et ee s ee et sre e enne s 198
339. Military commissions under authority either statute or custom war. ..........ccccoeeevveiescenennnne 199
340. Rule of responsibility, MemMbErs War-COUIL. ............cccviieeiieieeie et 199
341. JurisdiCtion War-COUI 8S 10 PEISONS. ........ceereeieriertertestesiesiesieseesse e sseseessessesae e eeesneseesseseesnes 200
342. War-court, cognizance all proper causes, except statute has otherwise provided. ................... 200
343. Experience British in SOUth ATFICaL .......cooviiieere s 201
CHAPTER XVI. WHEN MILITARY GOVERNMENT CEASES.......cccoiirerenenenee e 202
344. Necessity determining when military governMENt CEASES. ........covuerrerererereeieseesee e 202
345. Congueror may be expelled, hold territory permanently, or surrender by treaty. .................... 202
346. If permanently held, ceases with establishment civil government. ...........ccccevvevvvieieeienenne 202
107 110 1 = (o) o SO 203
348, SAIME SUDJECT. ...ttt b e bt bt e e e e e b e sb e s bt e bt e ae e st e e e e e seeebeneeens 203
349. SAME SUDJECL. ... eeeeecie ettt s e te e s e e te e e e s se e seeseesaeesseenseaseenseensesneesreenennnans 203
350. Rights people then, such as dominant government CONCEAES. ..........ccvererrirreereenesieeseeneeeeens 204

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents Xviii

351. Policy Of the UNITed SLALES. .......ccceeiiiiiiieieee ettt sae e 205
352. Case Of StateS after CiVil WA .....ccooiiiiiiieieee et 205
353. Dates terminalion CIVil WA . ........oouiiiiiieieseseere ettt s nnee s 205
354. Though active hodtilities cease, state of war existstill peace fully established. ...................... 205
355. If country be permanently held, military government ceases at pleasure of authority that

1S LB 1= o ) OSSR 206
356. RECENE HTUSIFELIONS. ...ttt ettt et esbe et e sne e sreenaesneeas 206

CHAPTER XVII. MARTIAL LAW DISTINGUISHED FROM MILITARY LAW......ccccecrivrennnn. 207

357. Definition Of Martial [aW. .......cc.oiioiieeee e e 207
358. Domestic and ordinarily UN-WITTEN. .........coveeeierieie e e e e e e e eneens 207
359. War power, or extensive police power, depending on Circumstances. ..........coovecveeveeviveesveenn 207
360. Erroneously confounded With military [aW. ........ccoceeiieie e 207
361. Origin martial law in ENglish JUrSPrUdENCE. ..........ooeeiiirieiie e 208
362. SAME SUDJECL. .....eeeveeieeieesieeieetee st te e et e e e s e s e e te e e e s re e seeseesseenseeseesseeseesseaseesseeneesnensrennsnnnsnns 208
363. Originally meant the discipline of the Camp. ... 208
IS T U o] = OSSR 208
365. Supplements short-comings of the CIVIl 1aW...........ooe e 209
366. Can now apply to soldiersand CivilianS aliKe. .........ccccceveeieiceiiece e 209
367. Martial-law practice UNder Charl@S 1. ... 209
368. SCOPE Of MATIAl [AW. ..e.eeeeeeeee ettt e e e s re e te e e e sreenneenneas 210
369. IMplied POWEIS Of EXECULIVE. .......ooiiiiie ettt st e e s sae e 211
370. Experiences martial law, Southern ConfEderacy. .........ccvvrrvrierieere s 211
371. Rights of few give way to preservation of the Many. ........c.cccoceieriinienennene e 212
372. Not necessary, martial-law theater that Of aCtiVE War..........c.cccueveeieice i 213
373. Legal when civil authoritiesfail in fUNCLIONS. .........ooceviiiiiiee e 213
374. Those who enforce martial law answerable before the Courts...........oovivieninccicnescee, 213
375. Must be limited to time and place of NECESSILY.........cccvveiieie i 213
376. Resort to martial 1aw & ComMmMON PIraCtiCe. .........covrirerieieiesie sttt 215
377. View Of it asbelligerent Fight. ..o 215
378. Military in first instance judges Of NECESSITY. ......ccooiriririririee e 215
379. Invoked, suppress 1ocal diStUIDANCE. ........ccuvcveeieiicie et 216
380. Asbelligerent right, based on |aws of War @lONe.............cceeieiiienineneee s 216
381. Principle of civic responsibility the characteristic of domestic martial law. ...........cccccceenenee. 216
382. Parliamentary martial 1aw in Ireland. .........ccoooiiiiieiee s 217
383. The great desideratum, reconcile necessities of government with security to personal

L0 | 0[S USSP 217
384. Instances during times of peace in United SEAES. ........cccceveeiieiecee e 217
385. Principles relating to the instituting and execution of martial law maintained in this

UL 1S SRR 218

CHAPTER XVIII. MARTIAL LAW UNDER ENGLISH JURISPRUDENCE ..........c.ccccovevvevenenenn. 220

386. Scope martial-law authority varies under different governments............cccceeeveevecveccceseennen, 220
387. Under British government is regarded as inaugurating war conditions. ..........cccccceevevenerenne. 220
388. EXPErienCeSiN ITElaNM. ........c.couiiieiiee ettt e e e teenesneenneennen 220
389. Distinctive features, Martial-law SLALULE. ...........ccveiiiiiiiiee e 221
390. IMPOrt Of thESE PIINCIPIES. ...eeeeeeece et et e e e s teeeesreenreennens 221
391. BritisSh COlONIal EXPEITENCES. ......ccveieeiirierieeiieieee ettt sttt b e bbbt e e e e e e seenaeens 222

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XiX

392. Prosecutions at home for martial |aw actsSin COlONIES...........coeeieiiiiieieeeee e 223
393. Question vital importance if offences after active disorder ceased, to be tried by martial-

> YT o011 g £ USRS 225
394. This experience contrasted with some in the United States. ..........cccceeveevieecienceesecee e 225
395. Character of British martial [aw tribuNals. ... 225
396. Martial law not affect those subject MULINY ACL. .......coveieeiececeee e 226
397. Viewed as branch of the royal prerOgatiVe. ..o 226
398. Distinction martial and Military [aW. ........ceoiieieieceee e 226
399. In theory not part of BritiSh juriSPrUdenCE. ..........ccooieiirieiieree e e 227
400. In practice has become SO fromM NECESSILY........cccviieriee e rre e se e e e 227
401. Notwithstanding Petition of Right, great exigencies during peace have rendered martial

law necessary, and therefore [egal. ..o 228
402. A condition of war may exist without actual war, then martial law findsits place.................. 228
403. Instances from ENgliSh NISLONY. ......cueceiieiieieceseese et e e e e sne e 228
404. 1f unknown to English jurisprudence, known to English experience. .........ccccocevveeieveenennnne 229
405. Idlefears, military dOmMINGLION. ........ccc.eiieiieeceere e e e aeeeesreesaeeneeas 230
406. True test of justification, failure civil admiNISIratioN. ..........ccocoereererieneereee e 230
A07. SAIME SUDJECL. ....c.veceeeseieie ettt et e e s reeteeseesseesteeseesseenseeseesseensesneesreensnnnnens 231
408. Principles announced for enfOrCEMENL. ..........ooiiiieierie e 232
409. These prinCiples EXaMINEU. .........c.iiieiiee et e e e e e e reeeesraesneeneeas 232
A10. SAME SUDJECL. ..ottt sttt s s e e be et e e ae e sbeetesneesbeeneesneesreeneeennans 232
TS 0 TS o] <o USSR 232
A12. SAIME SUDJECL. ...ttt sttt s s e b et e e ae e st e e teeneesbeentesneesreeneeannans 233
A13. SAIME SUDJECL. ....cuvecieesieee ettt e et e e e s te et e s seesse et e eseesseenseeneesseenseaneesseensnnnenns 233
A14. WO JUAQES OF NECESSITY. ....evieieiiieiiesieeie ettt sttt s b et e e bt be st e sre et e s e e saesneens 233
415. Remarks on civil responsibility military OffiCer. ........cccvveieiiiiieece e 233
416. Principle same case CiVil OffiCIal. ......ccvcoiiiiiecce e 233
47. Inequality situations military and civil officers more apparent thanreal. ..........cccccooeviverenene. 234
418. Courts-martial rules advisable for martial [aw-COoUIS. .........cccceiiiineieneee e 234
419. Method enforcing martial law varies with CIrCUMSLANCES. .........cccevveierieereee e 234

CHAPTER XIX. THEORY OF MARTIAL LAW IN THE UNITED STATES......c.ccooviiiinirennn 236

420. Diverse experiences caused diverse views martia law, American and British practice. ......... 236
421. Attorney Genera's definition martial [aw. ..........coeeieieiieie e 236
422. Hisview, fuNction OffiCer EXECULING. .....cvivereeieeiesieeieseeste e sie e ee e sse e sreeseeeneeas 236
423. REMArKS ON thESE VIBWS.......ccuiieieiieieiesies ettt e ne e 236
424. View that abolishes all law substituting will military commander.............ccoceveienencneneenne 237
425. Confounding here military government as part of law of war with martial law as domestic

=0 PR 237
426. Error considering martial law asview of U. S. Supreme Court setting up irresponsible

(0] = SRS 237
427. View of U.S. Supreme Court as martial law sometimes justifiable therefore legal. ................ 237
428. Court decided martial law not legal when civil administration unobstructed. .............cccc.c...... 237
429. State judge of necessity martial law within own limits case defiance own authority. ............. 238
430. Martial law legally established actsto give it effect justifiable under legal responsibility

0T o TU S = 00 Y= S 238
431. Thisthe common-law rule, official responSIDIlity........ccoiiiiiiiiiie e 238
432. Fears of early patriots of abuse of military power not confirmed by century's experience...... 239

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XX

433. Deep-seated respect of United States military officersfor civil institutions and authority...... 239
434. Necessity martial [aw New Orleans 1814-15. ........ccccveeieereieeseerie e se e see e esee e sre e e 239
435. Universality of demand, military and civil communities, for measure. ...........cccccceveeeieecnenn, 240
436. Martial [aw Nere aWar MEBSUIE. ..........oouiiriiiiiee et 241
437. In the United States martial law is deemed an offspring of real necessity, to be exercised

under legal reSPONSIDITITY. .......ccciiieiiesiee e enne s 241
438. Inthisview is exercise last dormant power of OVEINMENL. ........ccoveieriereeneneeseeree e 241
439. Experiences in Southern Confederacy, same character asin United States. ............cccoeeeveeennne 241
A40. SAME SUDJECL. ...ttt et et e et e e s ae e et e e s ra e et e e nre e e reeareenreeeareen 242

CHAPTER XX MARTIAL LAW SUPPLEMENTS COMMON LAW. ...ccoconiririnieieriesese e 243

441. Defect in common law, presupposes aways available armed force adequate preservation

PUDIIC PEACE AN SECUILY. .. .eiveeieeeecieesiecte sttt re e sreesseenaesneenseennens 243
442. Reliance on such force, SOMe Cases, HIUSOIY.......coviiiiieiieieiieseeie e 243
443. Led to assumptions POWES, PrESEIVE PEACE. .........ciueerrerreerreereeseesseesseseesseessessessseessessessseessessenns 243
444, Duty every citizen help SUPPreSS |aWIESSNESS. ........ooeeiiiieiieiee e 244
445, Rule responsibility case of accidental Killing. .........cccoooeiieiiiiiiiecece e 244
446. Same in case of attempted FEIONY. ......c.ooiiieee e e 244
447. Great responsibility, case death, caused timidity in supporting lawful authorities. ................. 244
448. Common law recognizes the customs of war iN eMEIrgenCIeS. ........ccocuvveererrieneesesseesieeseeneens 245
449. Martial law came to aid of the COMMON [AW. ........cccuriiiiiie s 245
450. Fears that might be cloak for usurping authority..........cccoeveeiienerie e 245
451. But necessity to meet grave exigencies that common law could not meet, caused

acceptance of martial |aw asthe 1aSt reSOrt..........c.ooeeiirieiieeee e 245
452. Early prejudices in American coloniesto anything savoring of military rule..........ccccceeueee... 246
453. Declaration martial law in Boston by General Gage, 1775. ......ccccoveeieiieneeiese e 246
7 S 0 TS o] <o SR 246
455. Circumstances amply justified resort to martial [aw. ..........cccceeieeiecicie e, 246
456. Colonial authorities resorted to martial [aw aswar MEASUIE. ..........ccccveveereeiesiene e 247
457. Instances of all power placed in hands commander-in-Chi€f.............cccooevieveicevicce e 247
458. THE TrUSE NOL @DUSEM. .......eeieeiieiieie ettt sbe e te s e s seeeesseesreetesneessneneeas 247

CHAPTER XXI. NATURE OF NECESSITY JUSTIFYING MARTIAL LAW. ..o 249

459. The necessity that justifies martial law is overwhelming, the result of afailure of civil

administration to perform its functions; it eschews expediency..........cccocceveveveeciecnenee. 249
460. When inaugurated, the military authority iS SUPrEME. ........cccovvrerieeierere e 249
461. New YOrk City MObSiN 18B3.........ccceeiiiieiieeiieiieseesteesee e ste s e e be e sreesreeeesaeesteenesreesneennens 249
462. The justifying necessity varies With CIrCUMSIANCES............cceriierieeieriere e 249
463. Necessity may exist for instituting martial law, even though civil courts may be ableto

sSit, if total conditions are such as to defeat ends of government. .........c.cccceeeveienennne 250
AB4. SAIME SUDJECL. ......eeeeeieeeie ettt s et e e e s e et e s aeesae e beeaeesseeseeneesseensesneesreennennnens 251
465. Disinclination officials do duty may cause necessity as much as adverse physica force........ 251
466. Invasion, and, in some instances, threatened invasion, may justify. ........ccccccceveviviieveeieennn, 251
AB7. SAME SUDJECL. ...ttt b e bt a e a et et e b e b e eb e bt e se e e e e e b nee b 252
468. Necessity directing all resources country repelling invasion may warrant martial law. .......... 252
469. Necessity must be instant, OVErWhelIMING. .........cooeiiiiiinee e 252
A70. SAME SUDJECL. ...ttt s e et e e st e e s e s aeesaeesbeeaeesseeseeseesseesesneesreensennnens 252
471. Principles upon which those who execute martial law to be the judges...........ccoceveieieienene 253

Military Government and Martial Law, William E. Birkhimer

Downloaded from: http://famquardian.org/




Table of Contents XXi

472. Terror and civil disorganization accompanying invasions may justify. ......c.ccccceveeievennennnne 253
473. Secret machinations, inertness on part civil officials, may Justify. ........cccoceccvrienieeiceiceseene 253
N L0 = o] USRS 253
IS 0 TS o] <o USSR 254
476. Continued at New Orleans after News peace reCaIVEd. .........coovreiririenieeneere e 254
477. Proximity of enemy caused it to be instituted and maintained. ............ccccevveeenieesesieseeseenns 254
478. The one overwhelming necessity was repelling invasion by every means. ..........ccoccoveeevennenne 254
479. To repel theinvader at the gates overshadowed all other considerations............ccccecvveeereennene 255
480. Self-defence right of courts, legislatures, communities, States, nations, as well as of
INDIVIAUBIS. ...ttt bbbttt a ettt nb e ens 255
481. Under this principle martial [aw iSJUSHITIEd. .......ooeeiiiieiieeeee e 255
482. Doubtful loyalty large part people Louisianajustified martial 1aw..........ccceeevecevieeiescieieennn, 255
483. Common law not suited Case reDElION. ..........eoiirieece e 256
484. Riot Act an attempt to meet thiS AiffiCUIty. ......cceeveeiece e 256
485. Difficulty uniting law-abiding elements renders often resort to military a necessity............... 256
486. Instances of thisS Baltimore 186L. ..........ccccuviririeiiiriere ettt s 257
487. Courts of justice sat unimpeded thiS CaSE. ..o 257
488. All pervading undercurrent disloyalty called for military rule...........ccooeveeveicevese e, 257
A89. SAME SUDJECL. ...ttt sttt b et e e ae e sbeeteeneesbeesesneesaeeneeeneaas 257
490. Opinion Chief Justice Taney Merryman case based on fallacy of assumed loyalty,
whereas disloyalty poisoned all sources whence flowed local officia action................ 258
491. Wisdom of President LINCOIN'S COUISE. ........oiiiiiiiiiiirie st 258
492. Necessary in Kentucky was abelligerent MeasUre. ...........cooeeeieenerie e 258
493, SAIME SUDJECL. ....c.veeeeeieiee ettt e et e e s reete e esseeteeseesseenseeseesseenseeneesneensnnnenns 259
494, SAIME SUDJECL. ...ttt sttt st be et e e ae e sb e et e sseesbeeneesneesreenaennnaas 259
495. Wide spread active disaffection may paralyze courts as much as exertion of physical
0] (0PTSRS 259
496. Thiswas condition affairs in Kentucky, 1864, ..........cccveiiereriesiieneere e seenee e e seeseeseeeneens 260
CHAPTER XXII. FEDERAL AUTHORITY TOINSTITUTE MARTIAL LAW. ...cccooiiviiierenn 261
497. Martial law may be invoked by either Federal or State government...........cccceceveevesceeneennne 261
498. Early theories, employing military, domestic disturbance, United States.............cccccevvevvenene 261
499. When local authoritiesfail, President authorized by law to use military power. ..................... 262
500. SAME SUDJECL. .....veeeeciecieecte ettt s e te et e s te e te e e e s re e seeseesaeesseensesseenseensesneesreensenneens 262
501. In Federal matters, President independent State authOrities. ..........ooevvrereneneeiieiee e 262
502. Subordinates may be entrusted to enforce President's authority. .........cccccccveveveeiecceseeseennne 262
503. Commanding officer may extend his authority over environment camp, time of war............. 263
504. Supreme Court U. S. sustains State exercising martial-law powers..........ccccccvvveeveevesieeseennne 263
505. It met the peril of armed resistance t0 GOVEIMMENT. .........ccoerieiererere e 263
506. Deceptive nature illustrations, early ENglish NiStOry. ........ccceeeeiecieceesicce e 264
507. Important Supreme Court statement, martial law constituted a state of war............ccceceevuenee. 264
508. In such circumstances military not subordinate to civil authorities. ............ccccevveieiceieene, 264
509. Responsibility, arrests out of martial-1aw diStriCt. .........ccoceeerieienereee e 265
510. Such arrests might be legal, certain conditions. ...........ccccoeeveieeciere i 265
511. Martia law during reconstruction period following Civil War...........ccocoerieieiininencnenene 265
512. Suspension privilege writ habeas corpus in New MEXICO. ........cccecveverieseeiecie e 265
513. Privilege of habeas corpusin Colorado.- ... s 266
514. Assumption of military CONtrol iN ATZONA..........ccveeeieeiecie e 266

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XXii

515. Martial [aw, State Of IMISSOUII. .....coiuiiiiiiieieee ettt st sae e 266
516. Confirmed Dy the PreSIAENL. ..........ccvee ettt e e enne s 267
517. Fallacy of doctrine that martial law can not be exercised if no physical obstacle exists to

SITEING OF COUNS. ...vveeiieiieiecie ettt e s e et e sreesreeneeneenneeneas 267
518. SAME SUDJECL. ...ttt sttt et e s e et e e st e s beenbeeseesbeenbeeneesneesreenaeennens 268
519. Martial law continued as military necessity, a belligerent measure, during continuance of

L7 PSSP 268
520. Divisions that grew up among friends of the Union in MiSSOUI. ......cccccvevveceneesesieseesiesens 268
521. Principles enforcing martial law precisely defined. ... 268
522. Civil authorities and institutions treated with greatest reSPeCt. .........cccevveveeceeseesenceseeseeeens 269
523. Generous policy, misunderstood, led to more drasticC MEasUreS. ..........cccvevveeeeveeieeciieesee e 269
524. Martial law may be justified even if no physical obstacle to courts sitting...........cccccevevevieenne 269
525. Martial law, Baltimore, 1863, on principle of belligerency. ..o 270
526. Close relation power suspend privileges writ habeas corpus and to order martial law. ........... 270
527. Martial law measures taken, case evasion Of draft. ..........ccoceveeieniiiienene e 270
528. Right of arrest, trial, punishment, carried t0 EXIrEME. .........cccceevereereere e 271
529. Measures of President subject to Congressional diSCUSSION. ........ccovevereereerieneesiesseesee e 271
530. Proclamation President Lincoln, September 15, 1863.........c.cccceveeiievieereeieeieseeseeeesee e 272
531. War Department orders issued defining course of affairs. ..........ccocvvereeneninniene e 272
532. The period one of necessary arbitrary aCtS. ........ccooveoviiereeie e 272
533. Bill in nature indemnity act passed Dy CONQIESS. .........ccoverriiienieerie e ee e 272
534. Thus secured officers a protection against persecutions in performance of military duty. ......273
535. Courtsinclined CONSIrue 18w SIICHY. ...oveieiiieee e 273
536. Easily carry commendable SpeculationStoo far. ........cccecvevieieiieeseeie e 273
537. President revokes martial-law measures, end Civil War. .........cccooiiieieniinieneere e 273
538. Military control, District Columbia, during Civil War............cccooveiieievieieee e 274
539. SAME SUDJECL. ...ttt sttt e st te e e s re e teeneeeaeesseeasesseesseeneesneesseenennnens 274

CHAPTER XXIIl. CONGRESSIONAL MARTIAL LAW. ...ttt 276

540. View of Federal martial law includes power to Congressto establish..........ccccevveieieeieenne 276
541. Congress well-nigh omnipotent under theory United States Government. ...........ccoccvveeereennnne 276
542. Reconstruction Acts created what in fact, if not in express terms, was martia law. ............... 276
543. The military administration created by the so-called Reconstruction Acts was that of

martial 1aw iNFigid fOrM. .....c.eoecece e 277
544. Reluctance administration to acknowledge true import of acts led to more drastic military

measures, thus emphasizing martial-law powers CONgress. .........ccoovveereeresieeseeseenens 277
545, SAIME SUDJECT. ....cueieeitiiieeieeie ettt bbbt bt he et e e e e e b e sb e s bt e beeae e st e e e e e seeebeneeens 277
546. Latent spirit rebellion throughout Southern States caused these military measures. ............... 278
547. Legislation even pushed to questionable Congressional limits, impugning authority

=T 1= o O USSR 278
548. Authority general of the Army greatly augmented. ...........coceeeierereneneneeeeee s 278
549. Reconstruction Acts created amilitary deSPOtiSM.........cccvevieiieie e 278
550. The military paid every proper regard to the civil administration. ..........c.ccceeevveienieneniennne 279
551. This deference to civil authority part of United States regular Army system. .........cccccceeveeniee 279
552. A great measure relief for military when predominant in community to have assistance

[oyal CiVil QUENOFITIES.........ccveieeecece e ne s 280
553, SAIME SUDJECT. ...ttt bbbt e s b e bbb st et e e e se e beneeens 280

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents Xxiii

CHAPTER XXIV. MARTIAL LAW IN STATESAND TERRITORIES.........cccoeeieeiiee e 282
554. Martial-law authority States and Territories distinct from that of Federal power.................... 282
555. Guarantee of Art. 4, SeC. 4, CONSHTULION. ........oieeiuiririie e eea 282
556. What constitutes republican government matter of Federal cognizance. ..........cccocevveceereennen. 282
557. Same true when United States moves to protect State against invasion............cccoceeveeeeeseennens 282
558. Case of domestic violence State legislature should, if practicable, apply, if necessary, for

Federal ProtECLION. ........c.oiiiiieeee et st 282
559. President decides what State authoritieSto reCOgNIZE. .......cceeeereerieeieesieseeie e see e 283
560. Statutes that authorize employment of military, execution of laws, pay proper regard to

civil jurisdiction, State and Federal. ...........ooevveiiceeciere e 283
561. President exercises discretion when State calls for assiStance. .........cccoeveveeieienene e 283
562. President determines under whom military sent into State shall act. ........cccccceveevievcevicreennne 283
563. SAME SUDJECL. ..ottt st e st et e s bt e be e st e sbeenbeeseesseenbeeneesneesreenaeennans 283
564. SAIME SUDJECL. .....eeeeeeieeiieieeieste e e e te e e e s e e e e esre e seeseesseenseeseesseesseanseaseesseensesnensrennsennnnns 284
565. Limit of authority Federal jurisdiCtion iN SEALE. .........ccceveriiriineeie e 284
566. President's authority enforce martial law on State's demand for protection seems

(000] 0 010] = (=TSRRI 284
567. State executive martial law power proper occasion of necessity; illustrations. ...........cccc.c...... 285
568. SAME SUDJECL. ..ottt sttt e st et e e st e she e beeneesseenbeeneesneesreeneeeneaas 285
569. These occasions military placed above civil authorities and sustained by State Supreme

Lo 1 o SO RTOU R URTSPRRURPRRRPIN 286
570. Confederate States exercised martial law without hesitancy cases of necessity. .........ccccueeee. 286
571. Martial [aw in TerritorieS Of UNION. ........cooeeiiiiiiiiie et 287
572. SAME SUDJECL. .....eeeeeeie ettt ee s et te e e s e e te e e s te e ee e e e sse e seeseesseenseensesseesseensesnenssennsennenns 287
573, SAME SUDJECL. ...ttt sttt sttt et e s s e et e e st e sbeeneeeseesseenbeeneesneesreeneeeneans 288
S TS U o] =t OSSR 288
575. Experiences New MeXiCO @and AFIZONAL ........c.ccverueiiieieesieeieeseeseesteseesseesseseesseessesneesseesseennens 288
576. Apparent increasing number of occasions when military involved in civil affairsin

UNITEO SEBLES. ...ttt sttt e e e et e b nbenne s 289
577. Evidences of reckless spirit aoroad in 1and............ocooeiiririienesee e 289
578. Exhibition weakness civil authorities and of posse COMItALUS..........cccccceeeeieereciieceeseee s 289
579. Failure passe comitatus causes resort t0 MIlITary. .......ccooevereeieienene e 290
580. Declaration martial law not necessary to ingtitute and carry into effect............ccccovveeviecenn, 291
581. The law of the camp, in so far as necessary, now extends to whole community. .................... 291
582. Necessity the keynote martial-law SItUBLION. ..........ccceiieiiiieiice e 292
583. English rule holding to responsibility for exercise discretionary authority in field. ................ 292

CHAPTER XXV. ADMINISTRATION OF MARTIAL, LAW. ..ot 294
584. Efficient system administering martial |aw aneCessity.........cvoeveiereneneneseeeeee e 294
585. Effect martial law regarding offences and methods of dealing with them. .............cccooceeei. 294
586. Actsthat are harmless ordinary civil conditions may be grave offences under martial law. ...294
587. Martial law justifies necessary forceto attain itSends. ...........ccccveveeveeviececcee s 295
588. Fact illustrated during CiVil WK .........ccoeiiiieeee e 295
589. Both President and Congress exercised power suspend writ of habeas corpus............cccue..... 295
590. All who act in district to defeat martial law may be arrested. ..........cceveveievenenicieeeee, 296
591. Bill of rights not effective time of war necessarily, nor cloak for license.........c.cccccecevvevueenne. 296
592. Mr. Webster's view of martial-law authority. ... 296
593. Commander must assume authority of acting or taking initiative. ...........ccccceeveeeveeieccieseennnn, 297

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XXV

594. Authority to be exercised same, whether danger comes from open resistance to laws or

SECTEL MACHINGLIONS. ..ottt ettt bbbttt sb e b e sne e 297
595, SAME SUDJECL. ...ttt sttt st e s b e e be e st e s be e beeseesseenbeeneesneesreenaeennaas 298
596. Changein judicial opinion in United States asto exercise of martial-law Powers. ................. 298
597, SAME SUDJECL. ...ttt sttt e st e bt et e e st e s beesbeeneesseenbeeneesneesreeneennnans 298
598. SAIME SUDJECL. .....eeeeeeieciiecie e cte st e et e e e s e te e e s te e te e e e sse e seeseesseeseensesseesseensesnensrennsnnnenns 299
599. Untenable attitude of judgesin Louisianacase, 1814-15. .........cccccevivevieeiieciee e 299
GO QTS 0TS o= 299
601. Opinion of Louisiana judges not consistent in itSelf. ... 300
602. Attitude of courts, recent instances enforcing martial 1aw. .........ccccveveveeveveeve e 300
B03. SAME SUDJECL. ...ttt ettt b e ae e bt et e s st e sbe e beeaeesbe e b e sneesbeenbeentenneenes 301
604. Courts, recently, firmly setting face against |awlessness, sustain military when involved. ..... 302

CHAPTER XXVI. MARTIAL-LAW TRIBUNALS. ...ttt 304

605. Martial-law tribunals correspond to offences of this unusual time. ..........cccccovveveecencecieceee 304
606. Disposition some to question legality martial-law tribunals. ... 304
607. All lawful authority not necessarily on statute; the duty being lawfully imposed, all

necessary power to acCOMPliSh ISTAWTUL. .......c.ooiiiiiiie e 304
608. Same principle authorizes summary military tribunals. ...........cccoooeveeiiccec e 305
609. Military commissions based alike on statutory law and common laws of war. ...........c.cce....... 305
610. Commanding general authority t0 apPPOINL. ........cccvecieierice e 305
611. Martial-law courts not to interfere with courts-martial. ..........ccccooeieeiiicnnnie 306
612. Jurisdiction depends on custom, statute, orders of convening authorities............cccccevevereeennene. 306
613. Court-martial responsibility attachesto martial-law COUNS...........ccoveeiirinierneneseesee e 306
614. Theory asto territorial limits, jurisdiction of martial-law courts; correctness of these

VIEWS QUESTIONEM. ...ttt st a ettt sre e bt eene e be et e nne e 307
615. Limit jurisdiction regarding time when offence committed. ...........ccccoovevevievecce e 308
616. Procedure should follow rules of courtsmartial. ..........cceeeieiinenieneneneeee e 309
617. In determining responsibility, those who exercise martial law, great weight due to

CUSLOMS Of MIlITArY SEIVICE. ....veieee et es 309
618. Character martial-law courts in Jamaica examined by royal commission. ..........cccceeevenennne 309
619. Not same precision in charges. required in civil courts, nor limit of sentences same............... 310
620. In United States. only grave cases warrant invoking martial-law tribunals. ...........cccccceevvenee. 310
621. Martial-law courts adjust procedure to attaining substantial juStiCe. .........cccccevveveeceeseeriennnene 311
622. Military authority over civil community instinctively disagreeable to military men............... 311
623. Only on or adjacent to theatre of war is martial law initiated by military men; elsewhere

DY the CIVII OFfICIAIS. ... s 311
624. Rules, evidence before martial-law tribunals; common-law rules not necessarily

APPHCADIE. ... e 312
625. Ignorance asto rule of laws. of evidence by military officers; not part of their business........ 312
626. The simplest of these only followed in military courts, and at discretion of courts................. 312
627. SAME FUIE BIitiSN SEIVICE. ...ttt benne s 313
628. Military courts by this process arrive at substantial justice; as much so as civil courts by

MOre €labOrate SYSLEM. ....oueeeeee ettt s sre et e e neesre e 313
629. Civilians. generally but not necessarily turned over to civil courts; but this. depends on

CITCUIMSIANCES. ... veteteeteeieete et s b sttt ettt a e s be st e b b e e st e e et e s besaeabesbeeneene e s et e naenbenrenne e 313

CHAPTER XXVII. RESPONSIBILITY OF COMMANDERS - MARTIAL LAW. ....ccovieee 315

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XXV

630. Necessity of martial law, also conduct officials. enforcing, may be inquired into by

(6501 4 £ TSP UPRPROPR PRI 315
631. If official keeps within limits of discretionary authority, not responsible except

MaliCiOUSlY @DUSE AULNOTILY. ....c.eeceeeieeie et nae e 315
632. Rule of justification of official more liberal than case of private citizen who assumes to

o USSP 315
633. Case Of CaptaiNn WIlKES U S. NAVY .....coiiiiiiie ettt s 316
634. Great importance of decisions supreme Federal tribunal sustaining officersin

PETOrMANCE Of AULY. ....coeiiieteee e et s sre e 316
635. Necessity sustaining executive officers peculiarly important. ..........ccccceeeeveeevieevesceseerie s 316
636. Immunity flowing from customs of war equally efficacious with statute. ..............cccceevieneee 317
637. Officers entitled to every consideration due to peculiarly trying situations............cccccceeuevueene. 317
638. Rule of responsibility more generousin anCient times.........c.coveeveneneeneneeseese e 317
639. Instances in War of 1812. Reading of Articles of War inthose Cases..........cccocvvvviveereeriennnnnn. 317
640. These articles construed practically during Civil War. ... 318
641. Caution with which commanders should proceed against Civilians. ............cccoevevveveeneeiiennnnne. 318
642. Case of MCCoNNEll V. HAMPLON. .....ooeiiiiiiiie e et 319
643. Erroneous principlesinvolved in thiS deCISION. ..........cccoveeieriereere e 319
644. Civil courts should remember that martial-law measures alone may have enabled them to

S 1 OSSP 320
645. McConnell v. Hampton not a precedent of the law at the present day. .........ccccevvrveiieinnenne 320
646. Statement of law governing such cases at thiSTIME. ........cccevveievcierieie e 321
647. So long as officers. keep within proper jurisdiction, deserve and generally receive

S 0] 0] o] PP 321
648. Officers must be governed by customs of war in absence of statute.............cccocceevievcieecieenee. 321
649. Judgments of courts in quietness may differ from decisions of executive officersin times

OF TUFDUIBINCE. ...t ettt bbb ne e 321
650. Protection of OffiCersS DY STAIULE. ........cooiiiee e 322
651. Great importance of Supreme Court decisionin caseof InreNeagle.........ccccoveeveveveeciecneee, 322
652. United States officials triable for of fiscal actsin Federal forum. ..........cccceoeveeivienecinnene 323
653. Executive officers deserve consideration for difficulties that attend their situation in great

LS 1S 0TS 070, USSP 323
654. On such occasions the firm course is that of duty and patriotism. ...........cccccevveeveiieenecciesnene, 323
655. The civil judicature must ultimately decide question whether preservation of rights of all

may justify temporary sacrifice rights of feW. ......cccooveiicece e, 324
656. Military in suppression of disorder in manner appointed by law, rights and obligations

those of war. Military duty must be done in military Way.........ccceeveevecceieececcie e 324

CHAPTER XXVIII. RESPONSIBILITY OF SUBORDINATES. ..o 326

657. Cheerful obedience to lawful orders of military superiors the vital principle of military

)Y 1 PPN 326
658. Subordinates cannot interpose, if prosecuted, the unlawful orders of superiors. ..................... 326
659. Apparent severity of thisrule said to be necessary to protect community from arbitrary

=01 TS U PR PR SRPOPRRPRRRPIN 327
660. Hardships of strict rule has led to courts modifying in tenderness to subordinates. ................ 327
CTON IS 4TS U o= 327
662. As aresult, the superior who orders now responsible, unless orders manifestly illegal to

man of ordinary UNderstanding. ..........ccceeeeieeie i 327

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Table of Contents XXVi

663. If superior acted in good faith, for public good, not to be assessed exemplary damages......... 328
664. Rule of military responsibility greatly ameliorated in modern times. ..........ccoceveeiveeneeieesennne 328
665. Rule of obedience laid down in Martin V. MOtt..........ccoviriiiiineneseeee e 328
666. The situation of subordinate asto responsibility different from that of superior who gives

(0] 0 [ SRR 329
667. Salutary character of rule justifying act of subordinate unless palpably illegal. ...................... 329
668. Regrettable circumstance that rule of subordinate's responsibility should be left in the

[EBSE AOUDL. ...ttt 329
669. Special rule of reSPONSIDIITY. ......cooiiiriee e e 330
670. OpiNion of M. JUSLICE SEEPNEN. ......oceeiiee e 330
671. Same by WIlles, J., @nd MI. DICEY. ....coieiiieie ettt 330
672. Rule of responsibility not absolute; but nothing excuses disobedience of legal order.............. 331
673. Responsibility of members of military tribunals same asiif distinct order to individual

(0] o= SRRSO 331
OS2 0TS U o = o SRR 331
675. If tribunal had, apparently jurisdiction, not responsible if facts afterwards prove

OENEIWISE. ...ttt ettt et e st e s b e et e e ae e s bt et e e neesne e be e e e saeeneas 332
676. Jurisdiction had; not responsible unless prove members acted maliciougly............ccccceevenene. 332

CHAPTER XXIX. BILLS OF INDEMNITY . oottt e 334

677. Bills of indemnity, after martial haw, customary in English jurisprudence. ...........cc.cccecvenene. 334
678. Under legidative martia law, such bills only indemnify for actsin cases of customary

practices UNder Martial [aW. ........coveveeieeiesece e enne s 334
679. Colonial billS Of INABMNITY. ......oouiiiiiee e e 334
680. If martial law legally instituted, and conduct proper under it, bill of indemnity adds

nothing to security; only Statute Of FEPOSE. .......couiiieeriirieree e e 335
681. Scope under thisview bills Of INAEMNILY. .......ccccoiiieiiee e 335
682. Policy involved in bills of iNdemMNItY..........ccooiiiie e e 335
683. Statutes nature bills of indemnity after Civil War. ..o 335
G S 4TS U o= P 336
B85, SAIME SUDJECL. ...ttt e e b e b e s bt et e bt b e e st e e e e e b e nbennenre s 336
G TS = 4TS U o= 337
B87. SAIME SUDJECL. ...ttt bbbttt e e b e e s b e st e s bt e be e st e e e s et e neenbenne s 337
688. Exercise military authority over civil community, as experience has shown, in

eMmergencies, NOt CAUSE Of @laIMN. ......c.occviierieeeesee et 337
689. This duty not attractive to the Military. .........cccveve i e 337
690. Absolutely necessary that military be sustained in reasonable use of authority.............cc..c..... 338

APPENDIX |: General Scott’s Martial Law Order, Published in City of MeXico.........cccccevvevernennen. 339

APPENDIX 1. INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE

UNITED STATES. ARMIES IN THE FIELD, and SUPPLEMENT (G.O. 100,
A.G))., 1863, and G.O., No. 3, A.G.0., 1892); together with corresponding Articles

of the Hague Conference Code of 1899........c.cccoi et 341
SECTION L. MATIal LBW. ...eocveeiieeeiee ettt ettt e e te e sne e sare e beesaneeaneesnneenneeenns 341
SECTION II. Public and Private Property of the ENemy. ..........cccoevieveieene e 345
S O O N L T 7= < (= £ 349
SECTION TV ettt sttt b et e e bk e e e se e b e seeseebe st e st ese et e s eseebebe e nsenbenens 356

Military Government and Martial Law, William E. Birkhimer

Downloaded from: http://famquardian.org/




Table of Contents XXVii

SECTION V. SAf @ CONUUC........cooiiiiriiee ittt ere e e s e e s s b ae e s s ebbe e e s s sabreeesssbeeessansraeess 357
SECTION VI EXChange Of PrISONELS. ......ccveiieiecieseeie ettt aesnee s e 359
SECTION V1. TREPAIOIE. ......cvveieieieiee ettt sttt e s s et e s st e s s s ab e e e s s sbreeessenbaeee s 361
SECTION VII. Armistice - Capitulalion. ..........cccueieerieeiiesieseeieseeseesee e seesseeeesseeseeseesseessnesenns 363
SECTION 1 X, ASSBSSINGLION. ....vviiiiiiiiiieiiiitiieeesiteees s eebreessssaeresesibaessssssbaeeesassbasesssssreeessssreessasseness 365
= O IO N G 105 U 1 (= (o o 365

APPENDIX I1I: The Brussells. Project of an International Declaration concerning the
[QWS @N CUSLOMIS OF WK ....eeeieiieiecectees ettt e e e e esneeaeeneesneenseeneeanennnens 371

APPENDIX 1V: Proposed Code of the Laws of War adopted at session of Institut de

Droit International, Oxford, September 1880 .........cccccvecerieieeie e 375
APPENDIX V: State Of SIEJEIN FraNCe .......coiuiiiiieieiee sttt st 377
APPENDIX VI: Instructions for the Government of the Armies of the Unites Statesin

TN OF WV et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e eeaeaaaaaaans 384

THE GENEVA CONVENTION. ..ottt e e ettt e e e e e e e e e e e e e eeeeaasaeeneeeaeeeeaans 384

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




I ntroduction 1

Military Government and Martial Law.

INTRODUCTION.

MILITARY GOVERNMENT.

1. Military jurisdiction divided into two branches.

Military jurisdiction is treated in the following pages in its two branches of Military Government and
Martial Law. The former is exercised over enemy territory; the latter over loyal territory of the State
enforcing it.

2. Sphere of military gover nment.

The enemy territory over which military government is established may be either without the territorial
boundaries of the dominant State, or comprise districts occupied by rebels treated as belligerents
within those boundaries.

It has, however, been determined by numerous decisions of the Supreme Federal Tribunal that, for all
war purposes, districts thus occupied by rebels are foreign. From a belligerent point of view, therefore,
the theatre of military government is necessarily foreign territory.{ 1} Moreover, military government
may be exercised not only during the time that war is flagrant, but down to the period when it comports
with the policy of the dominant power to establish civil jurisdiction.

3. Limit of martial law.

On the other hand, martial law as here considered is purely a domestic fact, being instituted only
within districts which, in contemplation of law, are friendly.{ 2} However it may be brought into
existence, the key-note of the situation isthat martial law is, asjust stated, a domestic fact.

4. Importance of the distinction.

The distinction is important. Military government is thus placed within the domain of international
law, its rules [21] the laws of war, while martia law is within the cognizance of municipal law. The
difference between these two branches of military jurisdiction becomes most strikingly manifest
through the dissimilar rules of responsibility under which officers exercise their respective powers in
the two cases. With rare exceptions, the military governor of a district subdued by his arms is
amenable according to the laws and customs of war only for measures he may take affecting those
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found there, whatever their nationality; whereas he who enforces martial law must be prepared to
answer, should the legality of his acts be questioned, not only to his military superiors, but also before
the civil tribunals when they have resumed their jurisdiction.

5. Temporary allegiance.

The theory of temporary allegiance has been adopted as most aptly descriptive of the relations borne
by those in the occupied district toward the military government established over them. It has the
sanction of repeated decisions of the Supreme Court of the United States with reference both to our
own people temporarily subjected to foreign rule, and enemy subjects when brought under our military
control. And although this theory is rejected by some respectable writers, the weight of authority and
al practice favor it. Certainly in the light of the judicial decisions referred to it is entitled to great

respect.

Not only does this theory give ajuster conception of the relations existing between the ruler and people
ruled under these circumstances than any other, but it is based upon considerations which are
peculiarly advantageous to the latter. It signifies to them protection to person and property in so far as
this course is compatible with a proper prosecution of the war by the dominant power. To appreciate its
beneficence we have only to recall what a great relaxation thisis from the strict rules of war.

Formerly adverse military occupation vested in the conqueror a right to all property found there and
transferred to him the sovereignty of the subjugated territory. He [22] appropriated the former without
stint, nor did he hesitate to press the inhabitants into the ranks of his army. That was the rule from
earliest times down through the Napoleonic period. It is true that the dissemination of learning and the
advances of civilization ameliorated the condition of the conquered, yet neither Frederick the Second
nor Napoleon hesitated either to lay violent hands upon enemy property regardiess of military
necessities, or to recruit their armies from the people of conquered provinces who were forced into the
service. Wellington was more humane. Can it be denied that, under the theory of temporary allegiance,
the position of those who are subjected to military government is not more €eligible than that here
portrayed? There is no mystery regarding the foundation upon which the duty of temporary allegiance
rests. Upon this point the language of the Supreme Court is very emphatic. When the regular
government is driven out and no longer can secure the people in those rights which government
principally is instituted to maintain their allegiance is for the time in abeyance, and, in a modified
form, is transferred to that government even though it be founded on overpowering adverse military
force - which can and does, either wholly or partially secure them in those rights{3} Nor does it
signify that the inhabitants do not by visible signs join with their military ruler in arranging the details
of his government. Their covenant isimplied; but it is none the less binding because it consistsin silent
acquiescence in the new order of things. What the conqueror does from generosity is in derogation of
his strict rights. And whatever may be his motives, the result is apt to be far more beneficial to the
conquered than to himself. He is dictating, they accepting, terms.

Happy their lot that he is thus willing to concede to them many immunities from the hard fortunes of
war. From any other than a humanitarian view it is a matter of indifference to him whether or [23] not
they are protected in their rights of life and property; to them it is a matter of vital importance. He is
there to enforce hiswill and is able to do it; they must accept what he offers.
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By remaining with their property in territory which he alone governs, they impliedly, under the laws of
war, accede to his terms; and while they live under his rule and receive the benefits of that law and
order which he ingtitutes and maintains, they owe to him that transient duty of obedience which is
called "temporary allegiance.”

Nothing could be more disastrous to the interests of inhabitants of occupied territory than for them to
be made to believe that the invader is there by sufferance, and has no rights which they are bound to
respect. They are not in a position to assume such lofty ground. To do it is ssimply to court disaster. Of
this they may rest assured: the military government, if need be, will enforce obedience. If the people -
their regular government evicted - proceed toward the invader as if he were a mere intruder, whom
they may treat with contumely, they will probably have cause to regret their presumption. It may cost
millions of dollars, the devastation of fair provinces, the destruction of flourishing towns, and many
hundred lives to bring them to arealizing sense of their error, but the experience will be theirs, and one
which they will not wish repeated. What evidence the incidents of the Franco-German War of 1870-71
bear to this fact! Yet, that was the "contest of force" conducted between the most refined, enlightened
nations. All this is emphasized by Russian experiences on the soil of Turkey, following immediately
after a conference assembled at the solicitation of the Czar with a view to softening the inevitable
hardships of war, amid which, as hereafter narrated, recommended an international code for that
purpose distinguished for its precepts of mercy and good-will.

Equaly unfortunate in its effects, if it be acted upon, is the proposition that the vanquished State
retains, with reference to inhabitants of occupied territory, the rights of [24] sovereignty in al its
plenitude, and that they must obey its mandates. This is purely chimerical. They are under no
obligations to recognize the authority of a State which can only command their services without the
power to protect them if they obey. To do thisis but to invite severest measures of repression on the
part of the military governmental authorities.

It is not proposed in this treatise to sanction doctrines so fraught with melancholy results to those who
are so unfortunately situated as to be for the time subjected to the enemy's arms.

6. Effortsto ameliorate hardships of war.

During the last half-century there has been a great revolution in weapons of war. This has not been
confined to the arms of the soldier, but extends to the armament of works, the use of mines, torpedoes,
and other death-dealing inventions. While attention has been directed to this branch of the military art,
another and agreeabl e spectacle has been presented in efforts of humane and learned men, soldiers and
others, to reduce the laws of war to a concise code, that they may be better and more generally
understood; at the same time inculcating and nurturing a sentiment favorable to reducing sufferings
engendered by war as much as possible. Those who have been conspicuous in these labors have not
belonged to a class who indulge Utopian dreams of general and perpetual peace. They recognize the
fact that, until human nature changes, wars will be. Their efforts have been directed to the creation of
an universal public opinion favorable to minimizing the evils which attend the prosecution of
hostilities.

The main instrumentality through which it has been attempted thus to advance the cause of humanity
has been conventions of an international character in whose deliberations delegates from a large
number of States have taken part. The declaration of Paris of 1836 may be taken to have given the first
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impulse toward such concerted action. Then came the Geneva Conventions of 1864 and 1868,
respectively, in [25] the proceedings of which twenty-three States signified their acquiescence, and
which considered particularly the amelioration of the condition of the sick and wounded and protecting
those who administer to their welfare. Next in order was the St. Petersburg Convention of 1868,
participated in by seventeen States, and which resulted in an agreement not to use, as between the
contracting powers, an explosive bullet below 400 grammes weight or loaded with fulminate or
inflammable material. Then followed the Brussels Conference of 1874, which indirectly resulted from
the efforts of certain influential persons to have some general understanding entered into which would
secure prisoners of war better treatment. But the conference, brought about finally through the efforts
of the Czar, went far beyond this and promulgated an "international declaration” setting forth the
principles upon which wars between nations should be conducted. In 1899 the Hague Conference was
convened. The proposition was initiated by the Czar. It looked in the direction of substituting
arbitration where before war might have resulted from certain situations. It also succinctly and very
clearly promulgated many of the laws and usages of war, which were signed by the representatives of
the more important powers, and afterwards confirmed by the proper department of the latter, thus
becoming obligatory { 4}

7. Instructions for United States Armiesin the Field.

These codes followed the plan marked out in "Instructions for Armies in the Field," prepared by Dr.
Francis Lieber and published in April, 1863, by the War Department, for the guidance of the land
forces of the United States, being the first, as it has proved the most successful, effort to embrace in
small compass the general principles underlying the present laws and customs of war, honoring alike
the political philosopher who digested and so admirably arranged, and the military service which
amidst the passions of civil war adopted them. In a particular manner they embody the fundamental
rules [26] by which commanders of armies, departments, and districts are to be guided in their
treatment of inhabitants subjected to military government.{ 5}

The "Instructions’ were obligatory upon the Army of the United States only. In this respect their
sphere was more circumscribed than either that of the Brussels code or of the Hague Conference, and
which were international in aspiration. In another respect they were more comprehensive, for they
were applicable not only to wars between independent States, but to civil wars as well, while the others
referred to the former only. The circumstance of this dissimilarity is accounted for by the diverse
experience of the nations promulgating the respective codes.

8. Comparison of international codeswith the I nstructions.

In one particular the "Instructions’ have, it is believed, an advantage over all succeeding codes, which,
without exception, have been based upon them. The former are wholly practical, while it is doubtful if
more recent codes in all respects are. Thisalso is easily accounted for. The "Instructions” were adopted
in the midst of a great war, the result of which none could foresee. Before being adopted they were
examined by a board of eminent military officers who not only understood what the laws of war were
theoretically, but from experience in the field knew their applicability and how they were to be carried
into execution. Moreover they were adopted under grave official responsibility, the officers who
sanctioned having to use them during the continuance of the war as their rule of conduct in dealing
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with the enemy. Examination will evince that they bear the deep impress of this official responsibility.
The justness of this statement is not impaired by the fact that the "Instructions’ were adopted precisely
as submitted to the board; this circumstance only furnishes additional evidence of the thoroughness
with which they had been prepared by the author. While they attempt to put into official shape the
humanity of the land, they do [27] not deprive a belligerent of all fair and reasonable means of
successfully carrying on war. His hands are not tied by theories regarding the rights of the other party
belligerent, or of the inhabitants of territory militarily occupied. Y et throughout it is inculcated that the
law of war imposes many restrictions on the modes formerly adopted to injure the enemy based on
principles of justice, faith, and honor. It confidently may be affirmed that the "Instructions' form a
convenient and useful code of the essential laws of war on land; and, imbued as they are with the
milder precepts of modern warfare, they may be expected successfully to withstand the mutations of
time until at least the present moral sense of man has taken along step in advance. The prediction here
is ventured that, modified so as to conform to statutes and the agreements of international conventions,
they will continue to be the rule of hostile nations when crimination and recriminations are being
indulged because of infractions of these later codes. To attempt by such agreements unreasonably to
restrain the actions of a belligerent regarding coercive measures to be used against the enemy is only to
invite their utter disregard when nations join in deadly strife. The world has to-day a striking
illustration of this. Both Japan and Russia are parties to the Hague code. Y et since the Russo-Japanese
War broke out the other signatories have had their attention formally called to the disregard by one of
the belligerents of the provisions of that code.

9. Continuance same subj ect.

On the other hand, both the Brussels and the Hague codes, and also that agreed upon in 1880 by the
Institut de Droit International, which was published to the world as the best modern thought on this
subject, have the disadvantage of being adopted in times of peace, when the minds of men in dealing
with military affairs turn rather to the ideal than the practical. It is not meant by this to disparage the
learning, ability, and zeal of those who digested these codes. In this they stood pre-eminent before the
world, and some were soldiers of great experience. The proceedings of these learned [28] bodies show,
however, that the propositions of each State were in greater or less degree generaly rejected by the
others as inadmissible, and the final result was a compromise between conflicting interests. They may
be expected to share the fate of compromises generally which are without a binding sanction - be
broken at the convenience of the parties. The great powers at once divided upon the Brussels code.
And here it may be observed that these powers alone are of real importance when an international code
isto be adopted; if they do not make, they unmake them; yet in all conventions and conferences having
in view the adoption of such codes, the smaller States are conspicuous by the part they take in their
deliberations and published conclusions.

The most striking feature of the Brussels Conference consisted in the manner in which the smaller
were arrayed against the larger continental States upon some of the most important topics brought up
for discussion, such as the territorial limits of military occupation, and the right of the people to rise en
masse either to repel or drive out an invader.

There were, besides, many questions regarding the laws of war which the conference left untouched, as
it was known there could be no agreement. Great Britain instructed her delegate to take no part in
discussions which seemed to bear on principles of international law not already generaly accepted,
and to oppose all debates on the laws of maritime warfare. That government joined hands also with the
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smaller continental States in opposing everything which would facilitate so-called aggressive wars or
paralyze the powers of resistance of an invaded people. In truth, the Brussels Conference and the
action of the British Government relative to the code it promulgated conclusively demonstrated that
those nations who maintain large standing armies, and those who do not, are in many important
particulars deeply interested in having different rules recognized as the laws of war. How long a code
adopted under such circumstances, reluctantly acquiesced in by the really great military powers with a
[29] knowledge that they may stretch its provisions when convenient, or of what efficacy it will prove,
remains to be seen. Russia soon had a self-sought opportunity to put her alleged generous views into
practice, but nothing was clearly discernible in her conduct of the war of 1877-78 which would have
raised the suspicion that the Czar had proposed the Brussels Conference and applauded its results.
Such, when interests of States intervene, is the difference sometimes observable between promise and
fulfillment. It is an interesting circumstance that while during the last half-century successive Czars
have stood forth initiators of international measures looking to either the obviation of wars or aim
amelioration of their effects, no other first-class power has been engaged during that period in so many
wars of great magnitude as Russia.

10. Decisions Supreme Court of United States on war powers.

In addition to the "Instructions’ mentioned, and the general laws of war, United States officers have for
their guidance many decisions of the Supreme Court upon the meaning and scope of those laws. The
hatter are regarded in all civilized countries as of great weight. Those which arose out of the incidents
of the Civil War are particularly valuable, as they make clear much which formerly was obscure
regarding belligerent rights and the multifarious duties of officers en-forcing military government. To
United States officers they are not only highly instructive, but they are of binding efficacy as well.
Hence in this treatise they are frequently referred to and given prominence in keeping with their
importance, intrinsic worth, and authoritative character. It were not possible, perhaps, in the decisions
of any other tribunals to find the subject of the true relation of al within the sphere of military
occupation treated in so copious a manner, from the elevated standpoint of judicial fairness, asin the
published opinions of the United States Supreme Court. They are of specia importance in an
international view, and in an American work should receive every consideration.

11. Practical tendency to make war mor e humane.

He who attentively considers the past and present of the laws of war, whether prompted by curiosity,
or, if a soldier, [30] by a desire for professional knowledge, will have his attention arrested by the
agreeable fact, before adverted to, that there exists among civilized nations a widespread and steadily
growing sentiment in favor of reducing to the least practicable the evils which war necessarily entails.
Nowhere else is its growth healthier than in the military profession. This sentiment has a deep
foundation in the kindlier feelings of human nature. At least this feeling has crystallized itself into a
well-defined proposition - that neither enemy property nor life shall be sacrificed unless thereby the
military interests of the belligerent are proportionately subserved; in other words, that parties
belligerent shall no longer permit the useless entailment of suffering on the people who inhabit the
theatre of operations. In the abstract there is nothing new in this proposition. It has long had a place in
the maxims of civilized warfare. But truth forces time confession that often it has been more honored
in the breach than in the observance. That which is new about it now is the apparent determination on
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the part of the leading nations to make the lifeless theory a living reality. The last and highest
development of thisideaisin the Hague code, to which reference has been made.{ 6}

12. Duty of militarily gover ned to r espond favor ably to this sentiment.

It will, however, be a great mistake to imagine that this benign rule of conduct, which in so far as it
becomes actively operative detracts from the extreme rights of a belligerent in enemy country, will
ever be of value if practical effect be given to the belief that the people of the occupied territory who
have this leniency shown them owe the invaders nothing in return therefor. When they accept this
milder treatment, they must pursue toward their temporary ruler a course which, while not impairing
their permanent allegiance to the deposed sovereignty, will not prejudice the military interests of those
who establish and maintain military government over them. They cannot in war serve two masters.
They must choose [31] between the ousted and the de facto government. If they elect the former, they
must join and cast their fortunes with it; if the latter, they must do nothing actively to injure it. If they
do, all claim to gentle treatment by their own act vanishes.

{1} Pomeroy's Constitutional Law (Bennett's third edition), par. 712, p.595.
{2} Ibid.

{3} 4 Cranch, 211; 4 Wheaton, 453, 9 Howard, 603.

{4} Appendix II.

{5} | Appendix II.

{6} Appendix II.

MARTIAL LAW.

13. Instituted in friendly territory only when military super sedes the civil power.

All military isin one sense martial rule, for in its essence it is the law of arms. Still, because of the
unusual relation of the military to the civil power when for the time being in friendly territory the latter
gives way to the sway of the former, it is necessary to have some term by which military rule under
these circumstances shall be designated. That selected is "martial law.” Thislaw isinvoked as an
extreme measure which pressing necessity alone can justify.

14. Military and civil authority may assist each other.

It is not asserted that both martial law and the municipal law sub modo may not be enforced over the
same territory at the same time; for where martial law isinstituted by legidative act there is nothing to
prevent the civil administration from being retained, although the military is made predominant, the
limits of each being defined. Similarly the executive officer who enforces martial law may bring the
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civil power to his assistance. The effect, however, of martia law is either to supersede the municipal
law wholly or the latter is retained subordinate to the former.

15. Foundation for distinct martial-law measur es.

There are disagreeable associations connected with the term "martial law" which, as it is now
understood and used in this treatise, should not attach to it. This arises from the fact that in the earlier
days of English history and down into the Stuart dynasty resort was had to irresponsible power by the
sovereign, sometimes with, oftener without, justification; and this assumed prerogative, which because
it was uncontrolled could not fail to be abused, was called "martial law." If its bad features were
eliminated, retaining the good, none except evil-doers at whom its strong right arm was directed ever
would have exclaimed against it; and this result [32] governments, in later times, have sought to effect.
This, not by denying that it ever can be enforced in free governments, when the experience of all
proves the contrary to be true, but by regulating its exercise.

16. A necessity, met by State policiesin differ ent ways.

Happily peace and good order is the rule in enlightened States. But history teaches that this desirable
condition of society is liable at uncertain periods to be violently disturbed. In all governments of laws,
as contradistinguished from Asiatic despotisms, it is the practice to strengthen the arm of municipal
authority sufficiently to suppress ordinary outbreaks or commotions. When the exigency rises to a
higher point of disturbance some other power must be called in. And no government has existed for
any length of time without the necessity arising for using this reserved power, which in every case is
the military. In some States this force of last resort acts or is supposed to act in conjunction with or in
subordination to the civil power, athough the fact generally is the reverse; in others it is brought in
requisition by the executive power-charged with the duty of seeing that the laws are faithfully executed
- without the sanction of positive law; while in others still - when it is thought that the public weal
would best be subserved thereby - the emergencies justifying martial law are anticipated and provision
is made by statute for superseding on such occasions the civil by the military power. The first two
cases are often illustrated in the same State; for the military acting in strict subordination to the civil
administration has seldom if ever been found to be sufficiently energetic to meet great crises in
municipal and governmental affairs when they took the form of grave disorder, insurrection, or
rebellion; and the result generaly has been that the military commander has been obliged to take the
reins of authority in his own hands. Both English and American experience furnish numerous
illustrations of this. On the other hand it is on the continent of Europe that martial l1aw-there called
"state of siege' 'has been provided for by [33] laws which specify under what particular circumstances
the military shall supplant the civil power.

17. Anglo-Saxon and Continental policies.

Which of these two distinct policies is the wiser; whether to permit martial law to spring forth the
creature of accident, as generally has been the case in Great Britain and the United States, or whether it
he the part of wisdom to accept the occasiona happening of that imperious necessity which alone
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justifies resort to martial law as an established fact based on experience and provide for its regulation
by law, is for the legidature to decide. The soldier, however, is not in this instance concerned with
what the law ought to be, but with what it is. He has in either case only to act when the emergency
arises. He inquires only regarding his responsibilities and the duties devolving upon him; that he may
assume the one, and faithfully, intelligently, and impartially perform the other.

18. When martial law invoked.

Every independent State possesses the power of self-preservation. The power is inherent in the State.
Neither State nor society could exist without it. If attacked, each has aright to defend itself. Nor does it
signify from what direction the danger comes or the cause thereof. It is sufficient that, in fact, a
necessity exists for appealing to a power stronger than the municipal to meet an emergency with which
the latter can not deal. Then it isthat martial law is brought into play.

19. Danger from either within or without the State limits.

If it be a case of internal discord, the State at such times must choose between anarchy until the public
distemper has worn off, or, sacrificing temporarily certain civil rights, invoke the aid of the military to
bear down opposition to good order and re-establish the majesty of the law. If the danger come from
without, it is one which municipal law never was intended to meet; martial law in the threatened
district then may become not a question of internal polity, but of military necessity. On principleit can
make no difference whether the danger comes from without or within. Martial law properly may be
instituted to meet either. [34]

20. Experience shows cannot be dispensed with.

It may be asked, Is not municipal authority always equal to such emergencies? We have only to point
to the experience of all stable governments to show that it is not. If the civil administration alone be
depended upon, its powers must be stretched beyond what was contemplated in the organization of the
government. In this there is far more danger than in the alternative course of caling in military
assistance, for if there be one principle above al others important to the well-being and preservation of
society, it isthat civil powers shall not be usurped under color of legal procedure.

It being admitted that emergencies sometimes confront the civil power with which it can not
successfully contend, the interests of society are not subserved by denying that martial law ever can be
exercised, but by enforcing it and then holding to accountability, according to the rule before
mentioned, those who then may be entrusted with the reins of military authority.

21. Questions preliminary to inaugur ating.

That martial law lawfully may be ingtituted only in case of justifying necessity is conceded. The
inroads their made on the rights of the people under municipal law are such that an emergency alone
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warrants. There are however, two important preliminary questionsinvolved: first, What circumstances
constitute the necessity? second, Who, the necessity having arisen, has aright to invoke the martial-
law power?

22. First One consider ed.

The answer to the first question will depend upon the facts of each particular case. That which would
be permissible under some would not necessarily be so under other conditions. All that can be done is
to lay down some general rules for the guidance of those upon whom responsibility rests. Efforts at
formulating the precise circumstances under which martial law may he invoked have proved
unsatisfactory for the reason that such are just the times when there should be exercised while a
reasonable, yet a wide, discretion. Even the French statutes providing for the "state of siege" are
genera in their terms, reposing a confidence in the judgment [35] of the commander who has actually
at any one spot to enforce martial law.{1} In Part I1. of thiswork an effort has been made to elucidate
this subject.

23. Division of authorities on second question; discussion; right of Congressto institute.

Upon the second question authorities are divided. One class denies that Congress lawfully may
establish martial law; the other asserts that such authority constitutionality may be exercised. So far as
the national authority is concerned, the first class maintains that the enforcement of martial law and its
inauguration under any circumstances is a matter exclusively within the province of the executive
branch of the government; the second, while conceding this authority to the executive, asserts that it
may be matter of legislative cognizance as well. In this, as with many other matters of governmental
polity, there is room for and there exists honest differences of opinion. In this work notwithstanding
the great respect felt for those who entertain the former, the latter view is maintained.

It is conceded by all that the common law is intolerant of arbitrary power. Yet it holds every act
justifiable which is essentia to the preservation of property and life. Thisis true where individuals are
concerned. So much the more so is it when the country is menaced with invasion, or an attempt is
made forcibly to overthrow the government or set that municipal authority at defiance on which the
welfare of all depends. Force may then repel force, and everything be done which is necessary to
render the use of force effectual. Thereis no new principleinvolved in this.

There is an analogous use of force exercised - on a smaller scale, to be sure-every day when under
what is known as the "police power " property is destroyed to stop the spread of a conflagration or to
stamp out the germs of contagious disease, leaving the owner remediless as against those who
interposed ion behalf of the public welfare. It may be requisite by a further and still greater exercise of
martial-law authority to prevent insurrection by [36] the arrest of suspected individuals and holding
them in custody until the enemy is repelled or the rebellion suppressed, or they may be brought to trial
before a military tribunal, if the case will not admit of delay. This power can not, however, be used in
an irresponsible manner. No officia is so high or citizen so low that he is beyond the power or
protection of the law. The exercise of this authority must not be taken against the law, but under it. On
the face of things acts like those mentioned are trespasses which can only be justified by proving that
the circumstances were such as to render it the duty of the officer to disregard the rights of individuals

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




I ntroduction 11

in view of the public safety. And he takes his measures, as before remarked, under a sense of possible
accountability before the restored civil courts.

Thus far both those who deny and those who assert the right of Congress to institute martial law are
agreed. The question at this point arises, "Who has a right to authorize the exercise of this
extraordinary authority?' And here they separate.

The views of the former cannot, perhaps, briefly be better expressed than by Mr. Hare in a learned
treatise on constitutional law - awork of greatest worth, and from which much that has just been said
regarding the nature of martial law has substantially been taken.{2} "Military action," says this author,
"should be prompt, meeting the danger and overcoming it on the instant.

It can not, therefore, afford to await on the deliberations of a legidative assembly. On the other hand,
an act of Congress authorizing the exercise of martial law in a State or district gives the military
commander a larger charter than the end in view requires or is consistent with freedom. Armed with
the sanction of positive law, he need no longer consider whether his acts are justified by necessity. He
may abuse the undefined power intrusted to his hands, and destroy life, liberty, and property without
the shadow of an excuse, [37] On an idle report or a rumor that will not bear the light."{3} The
martial-law power is essentially executive in its nature. It is not expressly given to Congress; its
exercise by the latter would seem to be in derogation of those rights of life, liberty, and property
secured to the citizen by the 4th, 5th, and Th amendments to the Constitution, and therefore beyond the
range of implied congressional powers.{4}

In remarking upon these objections to the exercise of martial-law powers by Congress the last can best
be considered first. In making it the commentator appears to have overlooked the decision of the
Supreme Court of the United States, 11 Wallace, 268. It was there held that the amendments in
guestion interposed no obstacle to the exercise by Congress of the war powers of the government.
Section 6 of the act of July 17, 1862, rendered confiscable the property of any person who, owning
property in any loyal district, should give aid and comfort to the rebellion. The person might be living
on his property in a state of peace. The amendments relied on by Mr. Hare afforded him no protection;
such was the decision of the court; the act was declared to be constitutional .

It is difficult to perceive how Congress can have such authority, as the Supreme Court here decided it
had, and yet not have congtitutional power to institute martial law. The latter could not place the
property of citizens more at the mercy of the government than the act of July 17, 1862, did in the cases
specified. The act of March 3, 1863,{5} placed the liberty of the subject at the will of the President.
This also has been treated as constitutional by the Supreme Court{6} If the martial-law power of
Congress needed vindication, it was given in these acts, in the acts amendatory to the latter, { 7} and in
the [38] decisions of the Supreme Court sustaining authority exercised under all the acts.{ 8}

Had Congress formally proclaimed martial law, nothing thereby would have been added to powers
conferred upon the Executive Department through these several laws.{9} But it is objected that under
color of amartial-law act of Congress the officer might abuse his power without liability of being held
responsible.{ 10} The Supreme Court has decided differently. In Luther v. Borden this question was
directly before it, and the court explicitly rejected the doctrine that an officer could wanton with
authority while exercising martial-law powers,{ 11} and laid down the true limits within which be must
act. So as to the law expounded by the English courts. There an officer was held liable who, in
enforcing martial law. had heedlessly and without due investigation punished a civilian, this although a
bill of indemnity had peen passed covering all acts taken pursuant to martial law authority.{ 12} The
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bill of indemnity was not permitted to cover with the cloak of oblivion acts of needless cruelty. The
opposite doctrine has never in any degree received judicial sanction, and it is believed it never will. It
is contrary to reason and every principle of justice that, under color of law, officers shall be permitted
to inflict punishment unrestrained, except as prompted by a depraved heart, and then escape
responsibility.

The right and the duty of using force follow directly from the ideas of law and government. The
Constitution has not left this matter in doubt. It states that the President "shall take care that the laws be
faithfully executed."{ 13} Of these laws the Constitution is supreme{ 14} If he have not the power in
every respect, it is both the right and duty of Congress to supplement his authority by appropriate
legidation.{ 15} In case that not only individuals, but States as such or [39] communities, rebel against
the laws and Constitution, the right of the Government to use force can no longer be questioned.{ 16}
During the Civil War the President first assumed martial-law powers. Suspending the privilege of the
writ of habeas corpus was one of these. The legislature gradually came in this work to his assistance.
The Constitution gives Congress power to pass all laws necessary and proper for carrying into
execution all powers vested in the President as head of the Executive Department. The means and
instrumentalities referred to as within the authority of Congress are not enumerated or defined. They
are heft to the discretion of the legislature, subject only to the restriction that they be not expressly
prohibited, and are necessary and proper for carrying into execution the powers mentioned.{ 16} And
as to this, "It is not to be denied,” said the Supreme Court of the United States, "that acts may be
adapted to the exercise of lawful power, and appropriate to it, in seasons of exigency, which would be
inappropriate at other times."{17}

Speaking of the act of March 3, 1863, Mr. Hare observes that it "virtually established martial law by
arming the President and the officers under his command with a dictatorial power to deprive any man
whom they regarded as inimical of liberty and property.” Without acceding to this proposition in its
entirety, we may recall the terms of praise in which the Supreme Court referred to the provisions of the
law thus inveighed against. In Beard v. Burts the defendant had shielded himself behind the 4th section
of the act and the act amendatory thereto of May 11,

1866; and in the course of its opinion, reversing the decision of the Supreme Court of Tennessee, the
Supreme Court of the United States remarks: "The orders of which the acts speak are military orders,
and a large portion of such orders, as is well known, are merely permissive in form. They necessarily
leave much to time discretion of those to whom they are addressed. We can not doubt that Congress
[40] had such ordersin view, and that its action was intended to protect against civil suits those who do
acts either commanded or authorized by them."{18} In Mitchell v. Clarke the action of a department
commander in enforcing martial law on loyal soil indirectly came up before the Supreme Federal
Tribunal for consideration.{ 19} The defendant strove to shelter himself partially at all events, behind
the same provision of law as the defendant in the other case just cited; the case went off upon another
point, but the court took occasion to refer to the acts of Congress in question in terms of highest
commendation. So in Bean v. Beckwith, where the same section came under review, the object of the
law was clearly stated, with no suggestion against the constitutionality; while in Beckwith v. Bean,
which was a continuation of the former case, the court remarked, when reversing the action of the
Vermont court, that the jury "could not well ignore the important fact that the arrest occurred at a
period in the country's history when the intensest public anxiety pervaded all classes for the fate of the
Union."
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It is impossible to misunderstand the intention and effect of the various laws that have just been
mentioned and others of similar import affecting the liberty and property of civilians passed during and
just subsequent to the Civil War and the language of the Supreme Court when referring to them. They
place on firmest ground the legality of the exercise of martial-law power by Congress in cases of great
emergency. It hag been said that they are squarely in the teeth of the supposed opinion of the Supreme
Court in the celebrated case Ex parte Milligan.{ 20} That point is not here conceded; but if it were so,
the decisions referred to are of a subsequent date and may be supposed to modify the majority views,
in Ex parte Milligan as to the exercise of martial-law power.{ 21} [41]

The reasoning of the Supreme Court in Luther v. Borden was cogent, and demonstrated the necessity
of the exercise of martial haw when the civil is dethroned. "The power," said the court, "is essential to
the existence of every government, essential to the preservation of order and free institutions, and is as
necessary to the States of this Union as to any other government. The State must determine what
degree of force the crisis demands. And if the government deemed the armed opposition so formidable
and so ramified throughout the State as to require the use of its military force and the declaration of
martial law, we see no ground upon which this court can question its authority."{22} The acts of
Congress before mentioned, and the decisions of the Supreme Court commending them in strongest
terms, do but transfer the applicability of this language to the government of the Union and its
legidature.

If Congress has not the power to institute martial law, it probably has not authority to pass an
indemnity bill covering acts taken under that law when enforced by the Executive Department; for it
would be difficult to derive the indemnity power from any source from which the martial-law power
would not equally flow. Yet the acts of Congress in question were in nature and effect bills of
indemnity; this fact the Supreme Court in numerous opinions emphasized, not in the language of
disapprobation, but in eulogistic terms.

"It would seem to be conceded,” it has been remarked, "that the power to suspend the writ of habeas
corpus and that of proclaiming martial law include one another. * * The right to exercise the one power
implies the right to exercise the other."{ 23}

In the Reconstruction Acts of 1867 Congress exercised the martial-law power. The authority was
sustained by the Supreme Court in a number of decisions.{24} In Texas v. White it [42] was held that
this was in pursuance of the duty imposed on the general government to guarantee to every State a
republican form of government.{25} But in this discussion it matters not what the object was. The
question here is not what objects Congress constitutionally may have in view by its legisation. We
regard here only the means it makes use of to accomplish those objects. Martia law is never, under
constitutional governments, its own end; like war, of which it may be a fore runner or sequel, martial
law is a mean, an instrument for the attainment of some ulterior purpose essential to civil order.
Regarded in this light, we have here properly to inquire not what the Reconstruction Acts were
intended to accomplish, but the means adopted through these acts for the attainment of the end in view.

Doing this, we see the military raised above the civil power, and so securely that the President even
could not depose it. The sword took precedence of all else. Courts and legislatures waited the soldier's
decree. If they acted, it was at his bidding or with his permission. This was martial law. We are not
interested in words. If "martial law" sounds too harsh, call this rule of the sword something else. That,
however, will not change the nature of the fact. If not so termed, it still remains martial law.
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24. Implied power s of Congr ess.

The Constitution gives to Congress power to declare war, grant letters of marque and reprisal, and to
make rules concerning captures on land and water; to raise and support armies. Congress is authorized
to make all laws necessary and proper to carry into effect the granted powers. The measures to be taken
in carrying on war and to suppress insurrection are not enumerated. The decision of all such questions
rests wholly with those to whom the substantial powers involved are confided by the Constitution.
Moreover, it isawell-recognized principle not only that it is not indispensable that the existence of any
power claimed can be found in the words of the Constitution, but it need not be clearly [43] and
directly traceable to a particular one of the specified powers. Its existence may be deduced fairly from
more than one of the substantive powers, expressly defined, or from all combined. It is allowable to
group together any number of them and infer from them all that the power claimed has been
conferred.{ 26} Many substantive powers granted to Congress are not construed literally, and the
government could not exist if they were. Thus the power to carry on war is conferred by the power to
declare war. The auxiliary powers, those necessary and appropriate to the execution of other powers
singly described, are as certainly given as are the express powers to which they are incident. They are
not cataloged, no list of them is made, but they are grouped in the last clause of Section 8 of the 1st
Article, before cited, and granted in the same words in which all other powers are granted to
Congress{ 27}

25. Martial law invoked aswar measure.

It remains only to consider whether martial law can be an appropriate war measure. If so, it may be
invoked by that department to which is confided the power to provide means for successfully
conducting hostilities. That it may be a proper war measure does not admit of doubt. We have not had
awar in which, in one form or another, martial-law powers have not time and again been exercised,
nor are we singular in this regard. All nations who are called upon either to repel invasion or suppress
extensive rebellion have had a similar experience.

Being thus an appropriate war power-an instrumentality which on proper occasions may be used for
our own advantage and the discomfiture of the opposite party-the martial-law power must be possessed
by the department of the government which not only declares war, but must provide the means for
carrying it on this, although on occasions of pressing necessity the power likewise may be assumed by
the Executive Department without previous legislative sanction. [44]

{1} Appendix V.

{2} Pp.954-55. Vol.2

{3} Hare, Constitutional Law, Vol. 2, p.968.

{4} Ibid., pp.93!, 963, 964. Pomeroy, ibid., Sec. 714.

{5} Sec. 4.

{6} Hare, Vol. 2, p.970.

{7} May 11, 1866; March 2, 1867.

{8} 11 Wallace, 268; ibid., 331, 18 Wallace, 510, 95 U.S,, 438; 106 ibid., 315; 110 U. S,, 633.

{9} Hare, Voal. 2, p. 970 et seq. 3. Hare, ibid., p. 968.

{10} 7 Howard, p.46.

{11} 27 State Trials, 759.

{12} Art. 2, Sec. 3.
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{13} Art. 6, clause 2.

{14} Art. 1, Sec. 8, clause 17.

{15} Von Hoist, Constitutional Law, p. 45; Prize Cases, 2 Black, 635.
{16} Art. 1, Sec. 8, clause 17.

{17} 12 Wallace, 457 et seq.

{18} 5 Otto, p. 438.

{19} 110 U. S,, 633.

{20} 4 Wallace, 21; Hare, Constitutional Law, Vol.2, p.971.

{21} Hare, Constitutional Law, Vol.2, p.970 et seq.

{22} 7 Howard, 45.

{23} 9 Am. Law Reg., 507-8; Ex parte Field, 5 Blatchford, 82; Halleck, Chap. 15, Sec. 27; R. B.
Curtis, "Executive Power," 1862.

{24} 7 Wallace, 701; 13 Wallace, 646.

{25} 7 Wallace, 708.

{26} 11 Wallace, 506; 12 Wallace, 534.

{27} 12 Wallace, 544.
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PART I.
MILITARY GOVERNMENT.

CHAPTER I. POWER TO DECLARE WAR.

1. Scope and object military gover nment.

Military Government is that which is established by a commander over occupied enemy territory. To
entitle it to recognition it is necessary that the authority of the State to which the territory permanently
belongs should have ceased there to be exercised.

The establishment of military government is considered to be, primarily, for the advantage of the
invader; but this is more in appearance than reality, arising from the circumstance that the occupying
army alone has the power at the time to maintain government of any kind; in fact, such government is
of most advantage to the inhabitants of the territory over which it is ingtituted. Without it they would
be left a prey to the uncertain demands of a dominant military, which, without perhaps intending it and
through mere want of system, might oppress them; with it, so long as they conform to the will of their
new rulers, they generally are left unmolested in ordinary domestic and business relations, and largely
in municipal affairs.

2. Right to declarewar.

The right of ma king war, of which military government is an incident, as well as that of authorizing
retaliations, [45] reprisals, and other forcible means of settling international disputes, belongs to the
supreme power in the State.{ 1}

Of the absolute international rights of States, one of the most essential and important, and that which
lies at the foundation of all the rest, isthe right of self-preservation. It is not only aright with respect to
other States, but a duty with respect to its own members, and the most solemn and important which the
State owes to them. This right necessarily involves all other incidental rights, which are essentia as
means to give effect to the principal end.{2} One of these, and that without which all others combined
would be powerless to preserve the social state, isthe right to declare and carry on war.

3. Waysin which war originates.

War may originate in various ways{3} A foreign fleet may attack ours in a remote sea. Several
engagements occurred between our own ships and those of France in the latter part of the eighteenth
century; and but for the fact that other projects then occupied the ambitious Bonaparte, this would
doubtless have resulted in war. A foreign power may send troops into our territory with hostile intent,
without any formal declaration of war. The war of 1812 was formally declared by act of Congress, as
was that against Spain in 1898. Civil war may break out as either a servile war, like the Sepoy revolt of
1857-8, or a rebellion, as of the Colonies in 1775, and the rebellion of 1861, without any formal
declaration.{4} In 1846 it was announced to the country by act of Congress that, by the act of the
Republic of Mexico, war existed between that government and the United States.{5} But this was a
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mere formality. The act of Congress neither authorized nor legalized the war. That had been done long
before by the contending armies on the Rio Grande. Besides, many belligerent acts are resorted to
sometimes which do not and scarcely are expected to lead to war.{ 6} [46]

The insurrection in the Philippines against United States authority was regarded as a war by the
National Government, but no declaration of war was issued, The Russo-Japanese war was not formally
declared. It was announced by the Japanese navy attacking the Russian ships in the harbor of Port
Arthur.

4. Partiesin public war.

The parties belligerent in a public war are independent nations. But it is not necessary to constitute war
that both parties should be acknowledged as independent nations or sovereign States. A war may exist
where one of the belligerents claims sovereign rights as against the other. Insurrection against a
government may or may not culminate in an organized rebellion; but a civil war aways begins by
insurrection against the lawful authority of the government. A civil war is never solemnly declared; it
becomes such by its accidents, the number, power, and organization of the persons who originate and
carry it on. The true test of its existence, as found in the writings of the sages of the common law, may
be thus summarily stated: "When the regular course of justice is interrupted by revolt, rebellion, or
insurrection, so that the courts can not be kept open, civil war exists, and hostilities may be prosecuted
on the same footing as if those opposing the government were foreign enemies invading the land."{ 7}

5. Necessity President meeting war emer gency.

While the formal declaration of war can only be made by Congress, it becomes necessary sometimes to
prosecute hostilities without such declaration, The President then must act, for the time being, at least,
independently of Congress. The executive power is vested in the President.{8} When, therefore, the
authorities of the Union are assailed, either by foreign foes, as on the Rio Grande in 1846, and in the
Philippines in 1899, or by domestic ones, as in 1861, it is the duty of the President to repel force by
force without waiting for any formal declaration of war. This military authority of the President is not
incompatible with the war powers of Congress. Whether the President in fulfilling his duties as [47]
commander-in-chief in suppressing an insurrection has met with armed hostile resistance and a civil
war of such alarming proportions as will compel him to accord to insurgents the character of
belligerents, is a question to be decided by him, and "This court," remarked the Supreme Court of the
United States, "must be governed by the decisions and acts of the political department of the
government to which the power was entrusted. The President must determine what degree of force the
crisis demands."{ 9}

6. War may exist without declaration by Congr ess.

Nor isit necessary to the exercise of the war powers by the President in foreign more than in civil war
that there should be a preceding act of Congress declaring it. There are at least two parties to a war. It
is a state of things, and not necessarily an act of legidative will. If aforeign power springs a war upon
us by sea or land during a recess of Congress, exercising meanwhile all belligerent rights of capture,
the question is, whether the President can repel war with war, and make prisoners and prizes by the
Army, Navy, and militia before Congress can meet, or whether that would be legal ?
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In the case of the Mexican war there was, as has been seen, only a subsequent recognition of a state of
war by Congress; yet al the prior acts of the President were lawful. It is enough to state the
proposition. If it were not so, there would be no protection to the State. The question is not what would
be the result of a conflict between the executive and legislature during an actual invasion by a foreign
enemy, the legidature refusing to declare war. That is not a supposable case. But it is as to the power
of the President, before Congress shall have acted, in case of awar actualy existing. It is not as to the
right of the President to initiate a war, as a voluntary act of sovereignty. That power is vested only in
Congress. In case of civil war the President may, in the absence of any act of Congress on the subject,
meet it by the exercise of belligerent rights. The same rule governs if the attack comes from a foreign
foe.[48]

These principles have been settled by the Supreme Court of the United States. They give stability to
our institutions against the assaults of enemies from both without and within.{10} The country is not
left helpless to receive the assaults of the enemy. The President meets the emergency alone until
Congress can act.

7. Power s expressed carry others necessarily implied.

The rule of constitutional construction by which powers expressly conferred carry with them by
implication al others necessary to render those conferred effective has already been adverted to.
Constitutional authority is not given in vain. Hamilton said on this point: "The authorities essential to
the common defense are these: to raise armies; to build and equip fleets; to prescribe rules for the
government of both; to direct their operations and provide for their support. These powers ought to
exist without limitation, because it is impossible to foresee or to define the extent and variety of
national exigencies, and the correspondent extent and variety of the means necessary to satisfy them.
The circumstances which endanger the safety of nations are infinite, and for this reason no
constitutional shackles can wisely be imposed on the power to which the care of it is committed. * * *
This power ought to be under the direction of the same councils which are appointed to preside over
the common defense. * * * It must be admitted as a necessary consequence that there can be no
limitation of that authority which is to provide for the protection and defense of the community in any
matter essential to its efficacy - that is, in any matter essential to the formation, direction, and support
of the national forces."{11} This proposition, he further says, rests on two axioms as simple as they are
universal: first, the means ought to be proportionate to the ends; second, the persons from whose
agency the attainment of the end is expected ought to possess the means by which it is to be attained.
[49]

Chief Justice Marshall, speaking for the Supreme Court, has said: "The Government, then, of the
United States can claim no powers which are not granted to it by the Constitution; and the powers
actually granted must be such as are given either expressly or by necessary implication. On the other
hand, this instrument, like every other grant, is to have a reasonable construction according to the
import of its terms; and where a power is expressly given in general terms it is not to be restrained to
particular cases, unless that construction grow out of the contract expressly, or by necessary
implication{ 12} Congress may employ such means and pass such laws as it may deem necessary to
carry into execution the great powers granted by the Constitution; and necessary means, in the sense of
the Constitution, does not import aim absolute physical necessity, so strong that one can not exist
without the other. It stands for any means calculated to produce the end. The word "necessary” admits
of all degrees of comparison. A thing may be necessary, or very necessary, or absolutely and
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indispensably necessary. The word is used in various senses, and in its construction the subject, the
context, the intention, are al to he taken into view. The powers of government are given for the
welfare of the nation. They were intended to endure for ages to come, and to be adapted to the various
crises in human affairs. To prescribe the specific means by which government should in all time
execute its powers, and to con-fine the choice of means to such narrow limits as should not leave it in
the power of Congress to adopt any which might be appropriate and conducive to the end, would be
most unwise and pernicious, because it would be an attempt to provide, by immutable rules, for
exigencies which, if foreseen at all, must have been foreseen dimly, and would deprive the legislature
of the capacity to avail itself of experience, or to exercise its reason and accommodate its legidation to
circumstances. If the end be legitimate and within the scope of the Constitution, all means which are
appropriate and plainly adapted to [50] this end, and which are not prohibited by the Constitution, are
lawful."{13}

Such are the views of some of the great expounders of the Constitution. That instrument was ordained
and established by the people in order to form a more perfect union, establish justice, insure domestic
tranquility, provide for the common defense, promote the general welfare, and secure the blessings of
liberty to themselves and their posterity. We should discredit the wisdom of those who establish the
government to deny that - they bestowed upon the republic, created by and for themselves, the right,
the duty, and the powers of self-preservation under any and all circumstances{14} The common
defense is provided for in the war powers of Congress and the President. This will be so while war
remains the last argument, not of kings only, but of nations as well.

8. Complete war powers.

One of the powers expressly given Congressis to provide for the common defense and general welfare
of the United States while the President is made commander-in-chief of the Army and Navy and of the
militia of the several States when called into actua service{15} These powers, together with that of
Congress to declare war, to raise and support armies, complete the general war powers of the
government. They may be exercised to execute the laws of the Union, suppress insurrection, and repel
invasions; and on military principles invasion may be repelled, as was illustrated by our experience in
the war of 1812, the Mexican war, and the war with Spain, either by awaiting the enemy here or
carrying hostilities into his own country.

9. L aw of nations recognized by Constitution.

Another power given Congress{ 16} to define and punish offenses against the law of nations{17} thus
giving that law express constitutional recognition. The law of nations has been defined to be the rules
of conduct regulating the intercourse of States. Hence without the express constitutional recognition
indicated, it would be binding on the government as one of the family of nations. It modifies the
relations of independent States in peace, and sets limits to their hostilities in war. When war breaks out,
the rights, duties, and obligations of parties belligerent spring from and are measured by the laws of
war, a branch of the law of nations. When war exists, whatever is done in accordance with the laws of
war is not regarded as arbitrary, but lawful, justifiable, and indispensable to public safety.{ 18}

{1} Woolsey, Sec. 125.

{2} Dana's Wheaton, p. 89, Sec. 61.
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{3} see Cobbett, p.110 et seq., for illustrations.

{4} Whiting, War Powers, 10th ed., 38.

{5} Act May 13, 1846.

{6} See"Steps Short of War," Cobbett, p.95 et seq.
{7} Prize Cases, 2 Black, 666.

{8} See. 3, Art. 2, Constitution U.S.

{9} 2 Black, 668.

{10} Prize Cases, 2 Black., 635; Texasv. White, 7 Wallace, 700.

{11} Federdist, 23, pp. 95-6.

{12} Martin v, Hunter's Lessee, 1 Wheaton, 305.
{13} McCoalloch v. Maryland, 4 Wheaton, 316.
{14} Whiting, War Powers, 10th Ed., p.7.

{15} Sec. 8, Art. 1, Constitution.

{16} Sec. 2, Art. 2, Constitution.

{17} Clause 9, Sec. 8, Art. 1 Constitution

{18} Bluntschli, 1, Sec. 40.
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CHAPTERII.RIGHT TO ESTABLISH MILITARY GOVERNMENT.

10. Gover nment war power s limited by laws of.

The Constitution has placed no limit upon the war powers of the government, but they are regulated
and limited by the laws of war. One of these powersistheright to institute military governments.{ 1}

11. Military government foreign territory.

The erection of such governments over the persons and territory of a public enemy is an act of war; is
in fact the exercise of hostilities without the use of unnecessary force. It derives its authority from the
customs of war, and not the municipal law.{2} It is a mode of retaining a conquest, of exercising a
supervision over an unfriendly population, and of subjecting malcontent non-combatants to the will of
a superior force, so as to prevent them from engaging in hostilities, or inciting insurrections or
breaches of the peace, or from giving aid and comfort to the enemy. Large numbers of persons may
thus be held moraly and physically in subjection to a comparatively small military force.
Contributions may be levied, property be appropriated, commerce may be restrained or forbidden, for
the same reasons which would justify the repression of the open hostilities of the inhabitants by force
of arms.{ 3}

12. Necessity placing military government on certain foundation of belligerent rights.

Those who institute or enforce military government should have a care to base their exercise of
authority upon the certain ground of belligerent right or its necessary incidents. Military commanders,
under these circumstances, should avoid the meshes of either constitutional or civil law; first, because
such complications are unnecessary; second, because [53] facilities for securing good advice on
constitutional and legal matters generally are very poor amidst the clang of armiesin the field. so long
as military government lasts the will of the commander should be the supreme law. Constitutional and
civil lawyers have their day in court after civil law has been established. By following this simple and
sound principle many military commanders and some administrations would have been saved a great
deal of unnecessary trouble.{ 4}

13. Not only aright, but a duty.

The instituting military government in any country by the commander of a foreign army there is not
only a belligerent right, but often aduty. It isincidental to the state of war, and appertains to the law of
nations. "The rights of occupation,” says Hall, "may be placed upon the broad foundation of simple
military necessity."{5} The commander of the invading, occupying, or conquering army rules the
country with supreme power, limited only by international law and the orders of his government.{ 6}
For, by the law of nations, the occupation bellica transfers the sovereign power of the enemy's country
to the conqueror{7} An army in the enemy's country may do all things allowed by the rules of
civilized warfare, and its officers and soldiers will be responsible only to their own government.{ 8}
The same rule applies to our own territory permanently occupied by the enemy. Castine, Maine, was
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occupied by the British September 1st, 1814, and retained by them until after the treaty of peace,
February, 1815. By this conquest and military occupation the enemy acquired that firm possession
which enabled him to exercise the fullest rights of sovereignty over that place. The sovereignty of the
United States over the territory was, for the time being, of course, suspended.{ 9} [54]

14. Power of President as Commander-in-Chief.

As commander-in-chief the President is authorized to direct the movements of the naval and military
forces, and to employ them in the manner he may deem most effectual to harass, conquer, and subdue
the enemy. He may invade the hostile country and subject it to the sovereignty and authority of the
United States. When Tampico, Mexico, had been captured and the State of Tamaulipas subjugated,
other nations were bound to regard the country, while our possession continued, as the territory of the
United States and respect it as such. For, by the laws and usages of nations, conquest gives avalid title
while the victor maintains the exclusive possession of the conquered country. The power of the
President under which this conquest was made, was that of a military commander prosecuting a war
waged against a public enemy by the authority of his government.{ 10}

15. [llustrated in New M exico, 1846.

Upon the acquisition, in the year 1846, by the arms of the United States of the Territory of New
Mexico the officer holding possession for the United States, by virtue of the power of conquest and
occupancy, and in obedience to the duty of maintaining the security of the inhabitants in their persons
and property, ordained under the sanction and authority of the President a provisional or temporary
government for the country.{ 11} Nor does it signify what name is given a government established by
arms. Its essence is military; it is a government of force. In Cross v. Harrison the Supreme Court of the
United States, first calling attention to the fact that California, or the port of San Francisco, had been
conquered by the arms of the United States as early as 1846, that shortly afterwards the United States
had military possession of all of Upper California; that early in 1847 the President as constitutional
commander-in-chief of the Army and Navy authorized the military and naval commanders there to
exercise the belligerent right of a conqueror, to form a civil government for the conquered country, and
to impose duties on imports [55] and tonnage as military contributions for the support of the
government and of the army which had the conquest in possession; observed as to this that no one
could doubt that these orders of the President, and the action of our army and navy commanders in
Californiain conformity with them, were ac cording to the law of arms and the right of conquest.{ 12}
The governments thus established in New Mexico and California were indeed styled "civil"; but they
were in fact military. The milder name was a matter of state policy. The government of the United
States had resolved to wrest those Territories from Mexico and annex them to the Federal domain. By
the use of gentle terms the inhabitants were to be conciliated, the weight of the mailed hand rendered
seemingly less oppressive, though its grasp was never relaxed.

16. Civil governmentstherelegal.

The rulings of State courts are to the same effect. The Supreme Court of Tennessee, in Rutledge v.
Fogg,{ 13} remarked that ordinarily the right of one belligerent nation to occupy and govern territory of
the other while in its military possession is one of the incidents of the war and flows directly from the
fact of conquest; that the authority for this is derived directly from the laws of war, as established by
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the usage of the world, confirmed by the writings of publicists and the decisions of courts; and that the
constitution of political institutions of the conqueror are not, therefore, looked to directly for authority
to establish a government for the territory of the enemy in his possession during his military
occupation. It is a power that appertains to the fact of adverse military possession. On this ground that
tribunal upheld the decisions of the military commissions convened at Memphis, Tennessee, in 1803,
by the commanding general of the Union forces.{ 14}

17. Wdllington's Occupation south of France.

Title by conquest is acquired and maintained by force of arms. The conqueror prescribes its limits.
Humanity, however, acting on public opinion, has established, as a genera rule, that the conquered
shall not be wantonly oppressed, [56] and that their condition shall remain as eligible as is compatible
with the objects of the conquest.{ 15}

When in the House of Commons, May, 1851, it was said that martial law had been established by the
British commander in 1814 in the south of France, military government, and not martial law, in the
sense we use it, was meant. And so of the remarks of the Duke of Wellington, the commander referred
to, in the House of Lords, April 1, 1851, in the debate on the Ceylon rebellion, when he said: "I
contend that martial law is neither more nor less than the will of the general who commands the army.
In fact, martial law means no law at all. Therefore, the general who declares it, and commands that it
be carried into execution, is bound to lay down distinctly the rules and regulations and limits according
to which hiswill isto be carried out."

Plainly what the Duke of Wellington here referred to was not martial law as a domestic fact, and as the

term is used in this treatise; he was speaking of his conduct in foreign territory, and the methods there
pursued to establish and enforce the rule of the conqueror.

18. Characteristics military gover nment.

In Thorington v. Smith the Supreme Court of the United States, adverting to the fact that military
governments were classed by publicists as de facto, observed that they more properly might be
denominated governments of paramount force. Their characteristics were said to be (1) that their
existence is maintained by active military power, and (2) that while they exist they must necessarily be
obeyed in civil matters by private citizens who, by acts of obedience, rendered in submission to such
force, do not become responsible, as wrong-doers, for these acts, though not warranted by the laws of
the rightful government; that actual governments of this sort are established over districts differing
greatly in extent and conditions; and that they are usually administered directly by military authority,
but they may be [57] administered, also, by civil authority, supported more or less directly by military
force{16} By "rightful government” is here meant that to which the permanent allegiance of the
peopleis due.

Such, then, is the authority, under the laws of war and the war powers of the government, for the
establishment of military governments without the boundaries of the United States.
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19. Right to establish military government in districts dominated by rebelstreated as
belligerents.

Second-within districts occupied by rebels treated as belligerents. The constitutional power to establish
such governments within States or districts occupied by rebels treated as belligerents is as clear as the
right to so govern foreign territory.

The experience of the Civil War of 1861-5 frequently, indeed constantly, furnished illustrations of this
branch of military government.

The object of the national government in that contest was neither conquest nor subjugation, but the
overthrow of the insurgent organization, the suppression of insurrection, and the re-establishment of
legitimate authority. In the attainment of these ends it became the duty of the Federal authorities
whenever the insurgent power was overthrown, and the territory which had been dominated by it was
occupied by the national forces, to provide as far as possible, so long as the war continued, for the
security of persons and property and for the administration of justice. The duty of the National
Government, in this respect, was no other than that which, as just shown, devotes upon the government
of aregular belligerent occupying, during war, the territory of another independent belligerent. it was a
military duty, to be performed by the President as commander-in-chief, and entrusted as such with the
direction of the military force by which the occupation was held.{17} So long as the war continued it
can not be denied that the President might institute temporary governments within insurgent districts
occupied by [58] the national forces{18} In carrying them into effect he acted through his duly
constituted subordinates. Although that war was not between independent nations, but between
factions of the same nation, yet, having taken the proportions of aterritorial war, the insurgents having
become formidable enough to be recognized as belligerents, the doctrine of international law regarding
the military occupation of enemy's country was held to apply.

20. Character government decided by dominant power.

The character of government to be established over conquered territory depends entirely upon the laws
of the dominant power, or the orders of the military commander.{ 19} Against the persons and property
of rebels to whom belligerent rights have been conceded, the President may adopt any measures
authorized by the laws of war, unless Congress otherwise determines. The protection of loyal citizens
and their property located within the rebellious district is not a right which they can demand, but
entirely a matter of expediency.

21. lllustr ated in Philippine ar chipelago.

From the day that the military authorities obtained a firm foothold in the Philippine Islands, which may
be considered as the 13th of August, 1898, when Manila was captured, the executive power unaided
ruled the archipelago for upwards of two years. By act of March 2d, 1901, Congress lent the aid of its
assistance. On the 4th of July, 1901, the plainly military gave way to the civil rule as announced, but
the government in its essence remained a politico-military one, and, though styled civil, was upheld
only by force of arms - in lesser degree, of the constabulary; in greater degree, of the nation.
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22. Military occupation of districts occupied by rebels treated as belliger ents.

It iswell settled that where the rebels are conceded belligerent rights a civil domestic war will, during
its continuance, confer all time rights and be attended by all the incidents of a contest between
independent nations. One object of military government is to render the hold of the conqueror secure
and enable him to set the seal on his success, and it [59] must, therefore, in common with every other
recognized means of war, be at the command of a legitimate government endeavoring to subdue an
insurrection. As the army advances into the rebellious territory, a hostile may be replaced by a loyal
magistracy, and a provisional government established to preserve order and administer justice until the
courts can be reopened on the return of peace. It istrue that as such awar is not prosecuted with aview
to conquest, but to restore the normal condition which the rebellion interrupts, the right to employ
force for the purpose indicated might be thought to cease with the suppression of the rebellion. It must
still, however, be in the discretion of the legitimate government, if successful, to determine when the
war is at an end; also whether the insurgents are sincere in their submission or in tend to renew the
contest at the first favorable opportunity, and while this uncertainty continues military government and
occupation may be prolonged on the ground of necessity.{ 20}

23. Insurrection does not necessarily loosen bonds

As was remarked by the Supreme Court of the United States in Horn v. Lockhart,{ 21} "The existence
of a state of insurrection and war does not loosen the bonds of society or do away with civil
government, or the regular administration of the laws. Order must be preserved, police regulations
maintained, crime prosecuted, property protected, contracts enforced, marriages celebrated, estates
settled, and the transfer and descent of property regulated precisely as in time of peace." These
considerations led to the recognition as valid of those judicial and legidative acts in the insurrectionary
States touching the enumerated and kindred subjects, where they were not hostile in purpose or mode
of enforcement to the authority of the National Government, or did not impair contracts entered into
under the Federal Constitution. This being true of insurrectionary districts, however far removed from
the scene of contest, so much the more necessary is it, when armies have overrun the country, that
some [60] government be instituted to protect life and property and preserve society. And as the
military power alone is competent to do this, the government so established must of necessity be
military government.

It is of little consequence whether it be called by that name. Its character is the same whatever it may
be called. Its source of authority isthe samein any case. It isimposed by the conqueror as a belligerent
right, and, in so far as the inhabitants of said territory or the rest of the world are concerned, the laws of
war alone determine the legality or otherwise of acts done under its authority. Bat the conquering State
may of its own will, and independently of any provisions in either its constitution or laws, impose
restrictions or confer privileges upon the inhabitants of the rebellious territory so occupied which are
not recognized by the laws of war. If the government of military occupation disregard these, it is
accountabl e to the dominant government only whose agent it is, and not to the rest of the world.

24. Proclamation military gover nment not necessary, but, if issued, the effect of.

No proclamation on the part of the victorious commander is necessary to the lawful inauguration and
enforcement of military government. That government results from the fact that the former sovereignty
is ousted, and the opposing army now has control .{ 22} Y et the issuing such proclamation is useful as
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publishing to al living in the district occupied those rules of conduct which will govern the conqueror
in the exercise of his authority. Wellington, indeed, as previously mentioned, said that the commander
is bound to lay down distinctly the rules according to which his will is to be carried out. But the laws
of war do not imperatively require this, and in very many instances it is not done. When it is not, the
mere fact that the country is militarily occupied by the enemy is deemed sufficient notification to al
concerned that the regular has been supplanted by a military government. In our own experience the
practice has widely [61] differed. Neither at Castine, Maine, in 1814, by the British, nor at Tampico,
Mexico, in 1840, or in numerous cases during the Civil War when territory was wrested from the
enemy, was any proclamation issued; while in other cases, as New Mexico in 1846, Californiain 1847,
and New Orleans in 1862, proclamations were formally promulgated, announcing the principles by
which the country would be governed while subject to military rule.

These proclamations may become very important, because, if approved by the government of the
commanders making them, they assume in equity and perhaps in law the scope and force of contracts
between the government and that people to whom they are addressed, and who in good faith accept and
observe their terms. Thus when New Orleans was captured in 1862, the Federal commander, in his
proclamation dated May 1st and published May Th, that year, announced among other things that "all
the rights of property of whatever kind will be held inviolate, subject only to the laws of the United
States.” The Supreme Court afterwards held that this was a pledge, binding the faith of the
government, and that no subsequent commander had a right to seize private property within the district
over which the proclamation extended as booty of war; consequently, that an order issued by a
subsequent Federal commander in August, 1863, while the military occupation continued, requiring
the banks of New Orleans to pay over to the quartermaster all moneys standing on their books to the
credit of any corporation, association, or government in hostility to the United States, or person being
an enemy of the United States, was illegal and void. {23}

25. Military gover nment Continuestill legally supplanted.

New Mexico was not only conquered, but remained thereafter under the dominion of the United States.
The provisional government established therein ordained laws and adopted a judicial system suited to
the needs of the country. The Supreme Court of the United States held that these laws [62] and this
system legally might remain in force after the termination of the war and until modified either by the
direct legidation of Congress or by the territorial government established by its authority.{24} We
have had the same experiences in Cuba, Porto Rico, and the Philippines.

{1} Ex parte Milligan, 4 Wallace, 142.

{2} Maine, p, 179

{3} Whiting, 10th Ed., 272.

{4} Magoon's Reports, p. 228; Neely v. Henkel, 180 U. S. Reports 120; 230ps. Att-Gen., p.427.

{5} Whiting, p.430.

{6} Hall, p.430.

{7} 8 Opinions Attorneys-General, p.369.

{8} Mitchell v. Clark, 110 U. S., 648; Coleman v. Tennessee, 97 U. S, p.517.

{9} U.S. V. Rice, 4 Wheaton, 246.

{10} Flemming v. Page, 9 Howard, 615, American Insurance Co v Canter, 1 Peters, 542.

{11} Leitensdorfer v. Webb, 20 Howard, 177.

{12} 16 Howard, 190.

{13} 3 Coldwell, 554.
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{14} Hefferman v. Porter, 6 Coldwell, 391; Isbell v. Farris, 5 Coldwell, 426
{15} Johnson v. Mclntosh, 8 Wallace, 589

{16} 8 Wallace, 9.

{17} Grapeshot, 9 Wallace, 132.

{18} Texasv. White, 7 Wallace, 730.

{19} Colemanv Tennessee, 97 U S., 517.

{20} Hare's American Constitutional Law, Vol. I1., p 949.

{21} 17 Wallace, 580.

{22} Instructionsfor Armiesin the Field, Gi O. 100, A.G. 0., 1863.
{23} 16 Wallace, 483.

{24} Leitensdorfer, v. Webb, 20 Howard, 186.
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CHAPTERIII. TEMPORARY ALLEGIANCE OF INHABITANTS.

26. Allegiance and protection reciprocal.

It has been observed, and the observation has the sanction of numerous expressions emanating from
the Supreme Court, that those who quietly remain in the occupied district, transacting their ordinary
business, should receive the care of, and they owe temporary allegiance to, the government established
over them.{1} Allegiance is a duty owing by citizens to their government, of which, so long as they
enjoy its benefits, they can not divest themselves. It is the obligation they incur for the protection
afforded them. It varies with, and is measured by, the character of that protection. That allegiance and
protection are reciprocal obligations binding mutually upon citizens and the government is the
fundamental principle upon which society rests. Under military government this allegiance is said to be
temporary only. It is not wholly different in kind, but in degree falls far short of that owing by native-
born or naturalized subjects to their permanent government.{2} A consideration of the character of
military as contradistinguished from regular governments will show that this distinction rests upon a
proper basis. The consent of the people is the foundation-stone of governments having even a
semblance of permanency. This is theoretically true at least, and generally is so practically. The
proposition rests on observed facts, otherwise revolution would follow revolution and there could be
no stability; but this in the more firmly established States we know is contrary to experience.
Moreover, should the [64] factions, exhausted by internal discord, erect at last aregular government, it
would be done only with the consent of the people.

27. Same subject.

The Declaration of the Independence of the United States laid it down as a political maxim that
governments derived their just powers from the governed, and that it is the right of a people to alter or
abolish their form of government and institute a new one, laying its foundations in such principles and
organizing its powers in such form as to them shall seem most likely to effect their safety and
happiness. This doctrine, however, is no more applicable in the United States than elsewhere. The
history of the world illustrates at once its antiquity and universality. When a people have become tired
of their government, it has been their custom to change it. And while many governments have been
built and perpetuated on force and fraud perhaps, yet even these may be considered as resting upon the
tacit consent or acquiescence of the governed. Society can not exist without government, which is
necessary to preserve and keep that society in order. To be effective it must be entrusted with supreme
authority. This is necessary, not for the gratification of those who may be entrusted with the reins of
power, but for the safety of that society, for the protection and preservation of which government is
instituted. "And," says Blackstone, "this authority is placed in those hands wherein (according to the
opinions of the founders of States, either expressly given or collected from their tacit approbation), the
gualities requisite for supremacy, wisdom, goodness, and power are the most likely to be found."{ 3}

28. Same subject.

As government is based on the necessities of society, affording the only practicable means by which
the rights of its members may be secured and their wrongs redressed, its formation is regarded as the
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highest privilege and most important work of man. When formed-when, after the long,[65]
probationary, changeful periods which usually precede the accomplished fact, governments have been
instituted-they have ever been regarded as worthy the reverence, the homage, and loyal support of
those for whose benefit they were brought into existence.

29. This consider ation basis of society.

From the earliest records of established governments it has been held the first duty of those who
received their protection to support and defend them. Those who rebel against their authority are
regarded as deserving severest punishment. These are universal principles, based on the instincts of
rational beings and the experience of mankind. Having established government, having performed that
supreme act, mankind have uniformly insisted that, so long as it performed its proper functions, those
subjected to its authority and who enjoy its benefits are bound, if need be, to support it to the utmost of
their ability. Any other principle would sanction revolution, with its attendant misery, upon the
slightest pretext; an experience characteristic, not of States which have proved to be the blessings, but
the curse of mankind. Considerations like these, based upon human nature, and the demands of society,
have unalterably established the principle that allegiance and protection are reciprocal duties as
between subject and government.

30. Principle applicable, military gover nment.

In a modified degree these principles are applicable to military government, and this leads to
corresponding modifications of the allegiance of the subject. And first, let it be observed, that consent
of the people freely given, so far from being the basis on which military government is founded, the
very opposite is true. It is the rule of force imposed on subjects by paramount military power. That
primary element of stability - a confidence grounded in the mutual interests of the people and their
rulers self-imposed for the benefit of all-is here wanting. Yet it is the modern practice for the
government of military occupation to protect the people in their rights of persons and property. When
thisis not done, it is because the success of military measures renders [66] such a course unadvisable.
Here, as elsewhere, it is found to be for the best interests of all concerned to cultivate a feeling of
good-will between rulers and subjects.

31. Defacto government sufficient.

By the English law it is high treason to compass or imagine the death of the king, hislady the queen, or
their eldest son and heir.{4} The king here intended is the king in possession, without regard to his
title. "For," says Blackstone, "it is held that a king de facto and not de jure, or, in other words, a
usurper that hath got possession of the throne, is a king within the meaning of the statute, as thereis a
temporary allegiance due to him for his administration of the government and temporary protection of
the public."{5} And so far was this principle carried that, though Parliament had declared the line of
Lancaster to be usurpers, still, treasons committed against Henry V1. were punished under Edward 1V.
By a subsequent statute all persons who, in defense of the king for the time being, wage war against
those who endeavor to subvert his authority by force of arms, though the latter may be aiding the
lawful monarch, are relieved from penalties for treason.{ 6} Thisis declaratory of the common law.{ 7}
Being in possession, allegiance is due to the usurper as king de facto.{ 8} To this height has the duty of
allegiance to de facto government been carried by the English law. Another illustration, differing in its
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incidents, yet based on the same principle, is found in the government of England under the
Commonwealth, first by Parliament, and afterwards by Cromwell as protector. It was indeed held
otherwise by the judges by whom Sir Henry Vane was tried for treason in the year following the
restoration. "But," as has been justly remarked, "such a judgment, in such atime, haslittle authority."

The principle here involved, and which is equally applicable to both regular and temporary
governments, is the ssmple one [67] of mutuality of allegiance and protection. In this regard military
government is on the same footing with any other. To the extent that it assumes and discharges these
obligations of a regular government, it is entitled to the obedience of those who are recipients of its
bounty. But as military government is at best but transient, the allegiance due to it is correspondingly
temporary. It becomes complete only on the confirmation of the conquest with the consent, express or
implied, of the displaced government.

32. Military gover nment extends no further than can defend itself and enfor ce mandates.

Under the modern rules of warfare between civilized nations, this temporary transfer of allegiance
carries in a qualified manner the reciprocal rights and duties of government and subject respectively.
If, after military government is set up over them, the people attempt to leave the district to join the
enemy, they will be repressed with utmost vigor. This transfer of alegiance takes place only to the
extent intentioned, and operates only on those who at the time come actually under the new dominion.
Mere paper government is not a valid one. To be so it must he capable of enforcing its decrees. And
thiswill be only as by gradual conquest the victor extends the supremacy of his arms.

Hence the untenableness of the proposition that the Spanish sovereignty was ousted from the
Philippine Archipelago, and that of the United States extended over it, by the capture alone of the
capital and commercia emporium, Manila. The change of temporary allegiance extended no further
than effectually could be maintained by the arms of the invader: the permanent change did not take
place until the ratification of the treaty of peace.{ 9}

Note. - Mr. Hall dissents from the view that military government gives rise to the duty of temporary
allegiance on the part of the people over which it is instituted. He maintains that "the only
understanding which can fairly be said to he recognized on both sides amounts to an engagement on
the part of the invader to treat the inhabitants of occupied territory in a milder manner than is in
strictness authorized by law, on [68] the condition that, and so long as, they obey the commands which
he imposes under the guidance of custom.” He remarks that recent writers adopt the view that the acts
which are permitted to a belligerent in occupied territory are merely incidents of hostilities; that the
authority which he exercisesis aform of the stress which he puts upon his enemy; that the rights of the
expelled sovereign remain intact; and that the legal relations of the population toward the invader are
unchanged. (International Law, p.429.) The learned writer in this connection calls attention to the
significant fact that the larger powers do not accede to this doctrine, though the smaller States of the
Continent unanimously support it. No circumstance could more effectually impair its binding efficacy.
The large, powerful States, not the insignificant ones, determine the customs of war.

The exception here taken to the theory of temporary allegiance as indicating the relation of the
inhabitants to military government, and which the language of numerous judicia decisions justifies,
seems to indicate only disagreement regarding the correct use of words descriptive of that relation. The
condition is one of fact. The conqueror, not the vanquished, is dictating terms. His extreme rights
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under the customs of war are very severe. That Mr. Hall acknowledges. Every great war of even the
last quarter of a century, to say nothing of former ones, has furnished numberless instances of this.
Until recently this enforcement of extreme rights was the rule. Now, as a condition running pari passim
with the abatement on the part of the conqueror from his extreme rights under the customs of war, the
people of the country impliedly covenant that they will not pursue a line of conduct or enter into
military combinations prejudicial to the military interest of the conqueror whose forbearance they
accept. Call this implied covenant, prayed for by the conquered and their interested advocates, "
temporary allegiance,’ "mutual engagements,” or what not, the name does not change the fact.

As for the proposition that the rights of the deposed sovereign remain intact over people and territory
subjected to military government, it can, as before pointed out, only work harm to such of them as,
through a feeling of loyalty, may be led to obey his injunctions. The conqueror of course treats such
pronunciamentos with contempt, and simply punishes the spirited, perhaps, but misguided people who
are rash enough to sacrifice themselves for a sovereignty which can only issue orders without power to
enforce its mandates, or save harmless those who heed them. Dr. Bluntschli takes, and correctly, the
opposite view from Mr. Hall. See Laws of War, |., Secs. 3C, 31, 89 (2).

{1} 8 Wallace, 10; 4 Wheaton, 253; 9 Howard, 615; see also Bluntschli, I., Secs. 35, 36a, 42, 64.
{2} Blackstone, 1., pp.370-71; Hale, Pleas of the Crown, 1., p.68; Kent, Il., p. 49.

{3} Book I., 49.

{4} 25 Edward I11. (y. 1352), Ch. 2.

{5} Commentaries, IV., p. 77.

{6} Il. Henry VI1., Ch. 1. 4.

{7} Blackstone, Commentaries, 77.

{8} Thorington, v. Smith, 8 Wallace, 8; 4 Blackstone, Commentaries 78.

{9} 182 U. S. Reports, p. 1 et seq.

[69]
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CHAPTERIV. TERRITORIAL EXTENT.

33. Extent military occupation.

Though it is a legitimate use of military power to secure undisturbed the possession of that which has
been acquired by arms, yet it is difficult, by aid of any moderate number of troops, to guard and
oversee an extended conquered territory; and it is practically impossible for any army to hold and
occupy all parts of it at the same moment. Therefore, if the inhabitants are to be permitted to remain in
their domiciles unmolested, some mode must be adopted of controlling their movements, and of
preventing their committing acts of hostility against the dominant power, or of violence against each
other. The disorganization resulting from civil war requires, more than that following from any other,
those restraints which the dominant military alone can impose. In countries torn by intestine
commotions neighbors become enemies, all forms of lawless violence are but too apt to be common,
and in the absence of military rule would be unrestrained. Hence, to ensure quiet within rebellious
districts when reduced into control during a civil war, it becomes all the more necessary to establish
there a rigorous government that life and property may be rendered secure and crime he either
prevented or promptly punished. Firm possession of a conquered province can be held only by
establishing a government which shall control the inhabitants thereof.{1} And that there exists in the
opinion of the Supreme Court of the United States no distinction as to the rights in this regard of the
conqueror, whether the subjugated territory be foreign or that of rebels treated as belligerents, clearly
appears from the language in the case of Tyler v. Defrees. "We do not [70] believe,” said the court in
that case, "that the Congress of the United States, to which is confided all the great powers essential to
a perpetual union, the power to make war, to suppress insurrection, to levy taxes; land and sea, is
deprived to make rules concerning captures on of these powers when the necessity for their exercise is
called out by domestic insurrection and internal civil war; when States, forgetting their constitutional
obligations, make war against the nation, and confederate together for its destruction.{ 2}

34. What legally constitutes.

The question, What legally, under the customs of war shall constitute "military occupation”? was one
of the important matters which the conference at Brussels in 1874 tried, but failed to decide. The
conference concluded that "a territory is considered as occupied when it finds itself placed in fact
under the authority of the hostile army. The occupation extends only to territory where this authority is
established and in condition to be exercised." The German view of occupation was that it did not
aways manifest itself by exterior signs, like a place blockaded; that, for instance a town in the
conquered district left without troops ought nevertheless to be considered as occupied, and all risings
there should be severely repressed.

The English took a different view of the subject that government holding, in brief, that to be militarily
occupied aterritory should he held firmly in the conqueror's grasp and that if he did not keep a military
force at any particular point, the people living there were under no obligations to remain quiet, but
properly might rise against the occupying power without incurring the penalties meted out to
insurgents It is plain that the latter (English) view would favor risings of the people en masse to strike
at the occupying power; a right for which that government strenuously contends It is naturally the
contention of a power having a comparatively small standing army, and whose policy it is to encourage
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so [71] called patriotic risings of the people, to make headway against the invader. The German view,
on the contrary, is favorable to the government with a large regular army. According to this idea of
"military occupation,” risings of the people are proscribed even if no enemy be present to keep them in
subjection, the army having just passed through on its career of conquest. The foundation for this
theory maintained by such a people is not difficult to understand: if the enemy have but a small regular
force, and it can be made outlawry for the people to rise against the authority of even an absent foe,
that enemy will not contend long against a large standing army which not only fights its antagonist in
front, but constructively controls enemy territory that it has only traversed. This is a constructive
occupation, something like the constructive blockades of the beginning of the century.

The truth must be that a territory is militarily occupied when the invader dominates it to the exclusion
of the former and regular government. The true test is exclusive possession.{3} Such was the rule
established by the Hague Peace Conference, July 29, 1899, to which the United States was a party.
Under Article XLII., Section 3, military occupation is limited to the district over which its authority
can be asserted{4} During the Russo-Japanese war the Russian commander gave this a broad
construction in Manchuriain favor of the Czar's authority.

35. Time when it becomes oper ative.

A determination of the time when military government becomes operative is important.{5} As the
military dominion rests on force alone, it will receive recognition only from the time when, the origina
governmental authorities having been expelled, the commander of the occupying army is able to cause
his authority to be respected. No presumptions exist in favor of a change from old to new government.
Whatever rights are claimed for the latter must be clearly shown to belong to it.[72]

When New Orleans was captured in 1862, the Federal general issued a proclamation announcing the
fact of occupation, and setting forth the administrative principles which would regulate the United
States authorities in governing the district occupied and the rules of conduct to he observed by the
people. The Supreme Court of the United States referring to this, said: "We think the military
occupation of the city of New Orleans may be considered as substantially complete from the date of
this publication; and that all the rights and obligations resulting from such occupation, or from the
terms of the proclamation, may be properly regarded as existing from that time."{ 6} Firm possession
of enemy's country in war suspends his power and right to exercise sovereignty over the occupied
place, and gives those rights, temporarily at least, to the conqueror; rights which all nations recognize
and to which all loyal citizens may submit.{ 7}

36. Same subject.

Acts of Congress take effect from date of signature unless there be something in their terms to modify
the rule. In contemplation of law those are the dates of promulgation to persons interested, and rights
accruing under them vest accordingly. The genera rule is that retroactive construction is never
favored.{8} The same principles apply when a conqueror announces by proclamation his assumption
of the reigns of government; observing that, if the dates of signing and promulgation differ, the latter
governs. And this is reasonable because, as this announcement on the part of the conqueror under the
strict laws of war is unnecessary - the mere fact of occupation serving on the people sufficient notice
that the will of the conqueror is for the time their law {9} - a proclamation setting forth in terms what
that will is gives rise to mutual rights and obligations as between the conqueror and the conquered; and
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therefore the date of promulgation which [73] makes that will known is properly taken as the point of
time from which rights vest and obligations are incurred.

37. Criterion of Congquest.

"The port Tampico," said the Supreme Court of the United States in Fleming v. Page, referring to the
establishment of military government in Mexico, "and the Mexican State of Tamaulipas, in which it is
situated, were subject to the sovereignty and dominion of the United States. The Mexican authorities
had been driven out, or had submitted to our army and navy, and the country was in the firm and
exclusive possession of the United States and governed by its military authorities, acting under the
orders of the President.” The criterion of conquest here announced is the driving out enemy authorities,
or their submission to the dominant power. It is a proper test and must receive a reasonable
construction. Its meaning is that from the instant the authorities surrender to the invader the duty of
protecting the people in their rights of person and property, the alegiance of the latter is temporarily
transferred from their former to their new rulers.

38. Conguest limits military gover nment.

The territorial extent of military government can not be greater than that of conquest, and generally
will be coincident with it. Its basis being overpowering force, its ability to exercise that force and the
extent to which limit ability is recognized by the people of the district occupied determine the limits of
its authority.{ 10} The conqueror can not demand that temporary transfer of allegiance which is one
feature of military government, unless, in return therefor, he can and does protect the people
throughout the occupied district in those rights of person and property which it is binding on
government to secure to them.

39. Not per manent until confirmed by treaty.

Unless confirmed by treaty, such acquisitions are not considered permanent. Y et for every commercial
and belligerent purpose they are considered as part of the domain [74] of the conqueror so long as he
retains the possession and government.{ 11}

40. Policy United States establishing military gover nment during Civil War.

The fifth section of the Act of July 13, 1861,{12} for the collection of duties and other purposes,
hooking to the suppression of the then existing rebellion, provided that, under certain conditions, the
President, by proclamation, might declare the inhabitants of a State or any section or part thereof to be
in a state of insurrection against the United States. In pursuance of this act the President, on the 16th of
August following, issued a proclamation declaring the inhabitants of certain States, excepting
designated districts, as well as those "from time to time occupied and controlled by forces of the
United States engaged in dispersing the insurgents,” to be in a condition of rebellion. Referring to these
measures, the Supreme Court of the United States said: "This legislative and executive action related,
indeed, mainly to trade and intercourse between the inhabitants of loya and the inhabitants of
insurgent parts of the country; hut, by excepting districts occupied and controlled by national troops
from the general prohibition of trade, it indicated the policy of the Government not to regard such
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districts as in actua insurrection, or their inhabitants as subject, in most respects, to treatment as
enemies. Military occupation and control, to work this exception, must be actual; that is to say, not
illusory, not imperfect, not transient; but substantial, complete, and permanent. Being such, it draws
after it the full measure of protection to person and property consistent with a necessary subjection to
military government. It does not, indeed, restore peace, or, in all respects, former relations; but it
replaces rebel by nationa authority, and recognizes, to some extent, the conditions and responsibilities
of national citizenship."{13} [74]

41. Duty of inhabitants under these Conditions.

The case here considered was one of government dealing with rebellious subjects; but it clearly sets
forth the general principles of military government, under the rules of modern war, when control has
become substantial, complete, if not permanent. The inhabitants pass under the government of the
conqueror, and are bound by such laws, and such only, asit chooses to recognize and impose.{ 14}

42. Similarity, blockade and military occupation.

In this connection the remarks of Chancellor Kent, when treating of the obligations arising out of
blockades, are interesting: "A blockade must be existing in point of fact; and in order to constitute that
existence, there must be a power present to enforce it. All decrees and orders declaring extensive
coasts and whole countries in a state of blockade, without the presence of an adequate naval force to
support it, are manifestly illegal and void, and have no sanction in public law."{ 15} These remarks are
equally applicable to military occupation of enemy country. To extend the rights of such occupation by
mere intention, implication, or proclamation, without the military power to enforce it, would be
establishing a paper conquest infinitely more objectionable in its character and effects than a paper
blockade. The occupation, however, of part by right of conquest, with intent and power to appropriate
the whole, gives possession of the whole, if the enemy maintain military possession of no portion of
the residue. But if any part hold out, so much only is possessed as is actually conquered. Forcible
possession extends only so far as there is an absence of resistance.

43. Tacit submission.

It must not be inferred from what has just been said that the conqueror can have no control or
government of hostile territory unless he actually occupies it with an armed force. It is deemed
sufficient if it submits to him and recognizes his authority as conqueror; for conquests are, indeed, in
this way extended over the territory of an enemy without actual occupation by an armed force. But so
much of such [76] territory as refuses to submit or to recognize the authority of the conqueror, and is
not forcibly occupied by him, can not be regarded as under his control or within the limits of hi
conquest; and he therefore can not pretend to govern it or to claim the temporary allegiance of its
inhabitants, or in any way to divert or restrict its intercourse with neutrals. It remains as the territory of
its former sovereign, hostile to the would-be conqueror as a belligerent and friendly to others as
neutrals. The government of the conqueror being de facto and not de jure in character,{ 16} it must
always rest upon the fact of possession, which is adverse to the former sovereign, and therefore can
never be inferred or presumed. Not only must the possession be actually acquired, hut it must be
maintained. The moment possession is lost the rights of military Occupation are also lost. By the laws
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and usages of nations conguest is a valid title only while the victor maintains the exclusive possession
of the conquered country.{ 17}

44. Fundamental principle, military occupation, over powering for ce.

The fundamental rule that to render military government legal there must be an armed force in the
territory occupied capable of enforcing its "adverse possession” against al disputants seems to be
stricter even than the corresponding rule with reference to blockade, concerning which it is held that a
temporary absence of the squadron under certain circumstances will not impair its validity. "The
occasional absence of the blockading squadron produced by accident, as in the case of a storm, and
when the station is resumed with due diligence, does not suspend the blockade, provided the
suspension and the reason of it be known; and the law considers an attempt to take advantage of such
an accidental removal as an attempt to break the blockade, and a mere fraud."{ 18}

45. Napoleon in Spain-querillas.

There is no instance in history of a more complete and signal failure of a scheme to appropriate the
sovereignty of a[77] proud people than that of Napoleon I. when he placed the crown of Spain upon
his brother's brow in 1808. The Spanish people repudiated the measure en masse, and no sacrifice
seemed to be too great in manifesting their displeasure. The incidents of the ensuing war show how
really formidable guerrilla tactics may become when properly utilized against the best of troops. When
the people are devoted to the cause, willing at the hazards to do and die for it, this species of warfare
under leaders adapted to it becomes formidable.

46. Effect of abandonment of jurisdiction by expelled State.

While military government can legally extend so far only as the enemy actualy or impliedly
surrenders control of the country, it is sufficient to that legality that there has been in fact such
abandonment of jurisdiction by the expelled State, and an assumption of authority by the conqueror. If
considerations of policy intervene, he or his government determines upon them. To render military
government effective. the occupation must, indeed, be substantial and complete, hut it need not be
permanent. In the exigencies of war the latter could not be a condition precedent to its legality, because
the deposed authorities might regain the territory host by force of arms.

47. Seizurerents, M emphis, Tenn.

After Memphis, Tennessee, with the adjacent country, was occupied by the Union Army, who expelled
therefrom the rebel forces, the lessees of absent citizens were compelled to turn their rents into the
military chest of their new rulers. The Supreme Court of the United States held this to be a proper
exercise of the right of war, and refused to hold them liable to their lessors for moneys thus paid to the
agents of the de facto government. The general commanding the Union forces a8 Memphis was
charged with the duty of suppressing rebellion by all the means which the usages of modern warfare
permitted. To that end he represented for the time, and in that locality, the military power of the nation.
The rents were seized flagrante bello in that portion of the territory of the United States the inhabitants
whereof had been declared to be in insurrection. There was no such "substantial, [78] complete, and
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permanent military occupation and control” as has been sometimes held to draw after it a full measure
of protection to persons and property at the place of military operations. No pledge had there been
given by the constituted authorities of the Government which prevented the commander of the Union
forces from doing al that the laws of war authorized, and that, in his judgment, under the
circumstances attending his situation, was necessary or conducive to a successful prosecution of the
war.{ 19} And although, in fact, the occupation of the district in question by the Union forces was not
only complete and substantial, but proved to be permanent also, it is evident that such need not have
been the case to legalize all administrative measures of their, commander, consistent with modern laws
of war.

48. Effect capture M anila as to ousting Spanish sover eignty.

It has been remarked that the American Commission at Paris, in 1898, took the stand that the
sovereignty of the United States attached to the Philippines when Manila, the capital, was
captured.{ 20} This was not a legal clam, if put forward, as the rule of belligerent right is that the
conqueror takes only what he can hold in subjection.{21} Nothing, under the actua conditions
existing, could he more futile than for the United States authorities to make such a clam. As matter of
fact they could not hold one foot of territory except by the sword. It is true that the United States was
in a position to enforce any demand it saw fit against Spain, which was powerless to defend itself.
This, however, is a very different thing from the capture of the capital city legally constituting a
conquest of the Archipelago.

{1} Whiting, 10th Ed., p.262.

{2} 11 Wallace, 331, 345.

{3} Woolsey, Sec. 142; Maine, p. 178; Manual, p.314.

{4} See Appendix II.

{5} American Instructions, Sec. 1 clause 1.

{6} The Venice, 2 Wallace, 276.

{7} Danas Wheaton, Sec. 337, note 162; Manning, pp. 182-83.

{8} Sedgewick, Construction of Statutory and Constitutional Law, p.164.
{9} U.S. Instructionsfor Armiesin the Field, Sec. 1. clause 1.

{10} Maine, p.178.

{11} 9 Cranch, 195; Amer. Ins. Co. v. Canter,, 1 Peters, 542.

{12} 12 Statutes at Large, 257.

{13} 2 Wallace 277

{14} U. S. v. Rice, 4 Wheaton, 253.

{15} Vol. 1, p. 144.

{16} 8 Wallace, 10.

{17} Halleck, Chap. 32, Sec. 3; 9 Howard, 615.

{18} Kent Val. 1, p. 145

{19} Gatesv. Goodloc, 101 U. S, pp. 617, 618; Planters Bank v. Union Bank, 16 Wallace, 495.
{20} Magoon, p.247.

{21} The Hague Conference Sec. 3, Art. XLII. (G. O. 52, A.G.O. 1902.)
[79]
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CHAPTERV.TERRITORY MILITARILY OCCUPIED, ENEMY
TERRITORY.

49. Military occupation renders, for time being, districts occupied enemy territory.

Military occupation does not add permanently to the public domain; nor does temporary occupancy of
our own by enemy forces diminish it. If a nation be not entirely subdued, it is the usage of the world to
consider the holding of conquered territory as a mere military occupation until its fate is determined by
atreaty of peace{ 1}

It is true that ulterior objects may cause this rule to be disregarded. As, for instance, in the invasion of
New Mexico and California in 1846-47. Here, acting under instructions, the military commanders
immediately upon occupation issued proclamations annexing those territories to the United States and
absolving the people from their alegiance to the Mexican Government. In New Mexico, at least, the
election of a delegate to Congress was authorized.

The same rule was observed by the Germans in Alsace and Lorraine in 1870-71. The permanent
annexation of these provinces had been determined upon. Every movement of the occupying power
was directed to the consummation of that purpose. The military government as to them differed from
that established elsewhere in France principaly, 1, in the determined suppression of the elements by
which the transfer from one country to the other was opposed; 2, in encouraging and strengthening the
elements favorable to the change; 3, in gaining over the hesitating and neutral elements by promoting
and by showing consideration for their interests.{ 2}

50. Authority permanently to acquire.

While, under a limited monarchy such as the kingdom of Great Britain, the exercise of authority by
military commanders, as in New Mexico and California, might, to a great extent, [80] have had the
sanction of usage, this could not be the case under the Government of this Union. The latter possesses,
it is true, authority to acquire territory, the Constitution conferring upon it absolutely the powers of
making war and treaties{3} But the exercise of the territory-acquiring authority rests with those
departments of the Government in which these powers are vested. The Executive, acting alone, can
neither add to nor take from the territory of the United States. The action of the military commanders,
therefore, in New Mexico and Upper California, in so far as they assumed to annex those Territories,
permanently to transfer the allegiance of the people from the Republic of Mexico to the United States
and give them representation in the National Congress, was beyond their powers and void, athough
donein pursuance of the instructions of the Secretary of War.

General Scott understood this matter better. In his instructions to General Kearney of November 3,
1846, he said "Y ou will erect and garrison durable defences for holding the bays of Monterey and San
Francisco, together with such other important points in the same provinces as you may deem it
necessary to occupy. You will not, however, formally declare the province to he annexed. Permanent
incorporation of the territory must depend on the Government of the United States.”
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Decisions of the Supreme Federal Tribunal set at rest all doubts on this subject. During the war of
1812, a British ship, sailing from the Danish island of Santa Crux, freighted with certain products of
the island, was captured by an American privateer. The owner of the plantation on which the produce
[sugar] was raised was a Danish official, who withdrew to and remained in Denmark when the island
surrendered to the British, leaving his estate under the management of an agent. The vessel and cargo
were duly condemned as enemy property.

A claim for the sugar was put in by the Danish owner, but it was condemned with the rest of the cargo,
and the sentence [81] confirmed, upon appeal, by the Supreme Court of the United States. It was
remarked that the island of Santa Crux, after its capitulation, remained a British island until it was
restored to Denmark; that acquisitions made during war are not considered permanent until confirmed
by treaty, yet, to every commercial and belligerent purpose, they are considered as part of the domain
of the conqueror so long as he retains the Possession and government of them; that athough
incorporated, so far as respects his general character, with the permanent interests of Denmark, the
owner was incorporated, so far as respected his plantation in Santa Crux, with the permanent interests
of Santa Crux, which was at that time British; and though, as a Dane, he was at war with Great Britain
and an enemy, yet as a proprietor of land in Santa Crux he was no enemy; he could ship his produce to
Great Britain in perfect safety.{ 4}

51. British occupation Castine, Maine.

During the period of their occupation of Castine, Maine. the British Government exercised al civil and
military authority over the place; established a custom-house, and admitted imported goods under
regulations prescribed by itself. Certain of these goods, so imported, remained at Castine after the
enemy retired. The attempt of the United States collector of customs to collect duties thereon was
resisted upon the ground that duties were not due. The question, being taken to the Supreme Court of
the United States, was decided adversely to the Government. The court observed that, under these
circumstances, the claim for duties could not be sustained. By the conquest and military occupation of
Castine the enemy acquired that firm possession which enabled him to exercise there the fullest rights
of sovereignty. The inhabitants passed under a temporary allegiance to the British Government, and
were hound by such laws, and such only, as it chose to recognize and impose. From the nature of the
case no other laws could be obligatory upon them, for [82] where there is no protection or allegiance or
sovereignty there can be no claim to obedience.{ 5}

52. Same subject.

The case of Fleming v. Page illustrates the same principles. The Supreme Court there held that military
occupation did not make occupied districts a part of our territory under our Constitution and laws. The
United States may extend its boundaries by conquest or treaty and may demand the cession of territory
as the condition of peace. But this can be done only by the treaty-making power or the legidative
authority, and is not a part of the power conferred upon the President by the declaration of war. His
duty and his power are utterly military. As commander-in-chief he is authorized to direct the
movements of the naval and military forces placed by law at his command, and to employ them in the
manner he may deem most effectual to harass and conquer and subdue the enemy. He may invade the
hostile country, and subject it to the sovereignty and authority of time United States. But his conquests
do not enlarge the boundaries of this Union, nor extend the operation of their intitutions and laws
beyond the limits before assigned them by the legislative power. It is true that when Tampico had been

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Chapter V: Territory Militarily Occupied, Enemy Territory 40

captured and the State of Tamaulipas subjugated, other nations were bound to regard the country,
while our possession continued, as time territory of the United States and to respect it as such. For, by
the laws and usages of nations, conquest is a valid title while time victor maintains exclusive
possession of the conquered country. But yet it was not a part of time Union. For every nation which
acquires territory by treaty or conquest holds it according to its own institutions and laws. The relation
in which it stands to the United States depends not upon the law of nations, but upon our own
Consgtitution and acts of Congress. The boundaries of the United States, as they existed before the war
was declared, were not extended by the conquest, nor could they be regulated by the varying incidents
of war [83] and be enlarged or diminished as the armies on either side advanced or retreated. They
remained unchanged. And every place which was out of the limits of the United States, as previously
established by the political authorities of the Government, was still foreign; nor did our laws extend
over it.{6} And in Cross V. Harrison the court observed that although Upper California was occupied
by the military forces in 1846, and a government erected therein by authority of the President, till it
was not a part of the United States, but conquered territory within which belligerent rights were being
exercised; nor did it become part of the United States until the ratification of the treaty of peace, May
30, 1848{ 7}

53. Caseof rebdstreated as belliger ents.

Districts occupied by rebels treated as belligerents are, in contemplation of law, foreign. The same
principles govern intercourse therewith during military occupation as though they belonged to an
independent belligerent. They are enemy territory because they are held by a hostile military force.
And in determining whether belligerent rights shall be conceded to rebels, with all attendant
consequences, it has been decided that whether the President, in fulfilling his duties as commander-in-
chief in suppressing an insurrection, has met with such armed hostile resistance and a civil war of such
alarming proportions as will compel him to accord to them the character of belligerents, is a question
to be decided by him, and that the judicial must be governed by the decision and acts of the political
department of the Government to which this power is entrusted. He must determine what degree of
force the crisis demands.{8} When parties in rebellion occupy and hold in a hostile manner a portion
of the territory of the country, declare their independence, cast off their alegiance, organize armies,
and commence hostilities against the Government, war. exists. The President is bound to recognize the
fact, and meet it without waiting for the action of Congress, to which is given the constitutional power
to declare war. Under [84] his authority as commander-in-chief, and his constitutional obligations to
see that the laws are faithfully executed, he takes the necessary measures to meet the emergency and
crush the rebellion. If rebels dominate a district bounded by a line of bayonets to be crossed only by
force, and the President has conceded to them, in their military capacity, belligerent rights, al the
territory so dominated must be considered enemy territory and the inhabitants as enemies.{ 9}

54. Same subject.

When a rebellion has assumed the character of civil war, it is attended by the general incidents of
regular warfare. The general usage of nations regards such a war as entitling both the contending
parties to al the rights of war as against each other, and even as respects neutral nations.{10} The
United States acted in accordance with this doctrine toward the contending parties in the civil war in
South America. The Supreme Court, in the case of The Santissima Trinidad, said: "The Government of
the United States has recognized the existence of civil war between Spain and her colonies, and has
avowed a determination to remain neutral between the parties and to allow to each the same rights of
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asylum, hospitality, and intercourse. Each party is deemed by us a belligerent nation, having, so far as
concerns us, the sovereign rights of war, and entitled to be respected in the exercise of those
rights."{ 11}

55. Attemptsto avoid reprisal and retaliations, civil wars.

Vattel points out that in a civil war the contending parties have a right to claim the enforcement of the
same rules which govern the conduct of armiesin wars between independent nations - rules intended to
mitigate the cruelties which would attend mutual reprisal and retaliation.{ 12} To the same effect was
the language of the Supreme Court of the United States in Coleman v. Tennessee. The court remarked
that the doctrine of international law as to the effect of military occupation of enemy territory upon
former laws is well [85] understood; that though the late war [Rebellion of 1861-65] was not between
independent nations, but between different portions of the same nation, yet, having taken the
proportions of a territorial war, the insurgents having become formidable enough to be recognized as
belligerents, the same doctrine must be held to apply. The right to govern the territory of the enemy
during its military occupation is one of the incidents of war, being a consequence of its acquisition; and
the character and form of the government to be established depend entirely upon the laws of the
conquering State or the orders of its military commanders.{ 13}

The course pursued by the National Government during the Civil War accorded with these principles.
The Government occupied, it is true, a peculiar position. It was both belligerent and constitutional
sovereign. For the enforcement of its constitutional rights against armed insurrection it had all the
power of the most favored belligerent.{ 14} From time to time the military lines of the enemy were
forced back; and, as they receded, the hostile territory was entered upon by the forces of the United
States. It was thus taken out of hostile possession. Put, until the power of the rebellion was broken, its
armies captured or dispersed, and national supremacy rendered every-where complete, States and
districts whose inhabitants had been declared to be in a state of insurrection were deemed to be and
treated as foreign territory, to be conquered and governed according to the laws of war, except as
modified by acts of Congress. These acts were an exercise of the war power of the Government. They
were partly directed to the regulations of military government over conquered provinces, and partly to
the sovereign right of recalling revolted subjects to their allegiance. All intercourse with the revolted
territory was interdicted or conducted only under the laws of war, as modified by statutes enacted
pursuant to the same policy.{ 15} [86]

Whether, therefore, war be waged against a foreign foe or a domestic foe treated as a belligerent,
territory subjugated by him or which he dominates is enemy territory in itsrelation to the invader.

56. Principle of conquest, British gover nment.

The British rule as to the effect of conquest is different. No war of conquest and annexation ever
prosecuted by that power was more deliberately planned or successfully executed than that of the
United States against the Mexican Territories of New Mexico and Upper California. Vet had British
arms with such a purpose, subjugated those distant provinces, the; would at once, without any act of
the Parliament of Great Britain, have become part of the dominion of the Crown. No other act than that
of conguest, when the avowed object is that of annexation, is, under English law, requisite to this end.
Submission to the King's authority under such circumstances makes the inhabitants his subjects. The
territory is no longer regarded as foreign or the people as aliens. Except so far as rights have been
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secured by terms of capitulation to the inhabitants, the power of the sovereign is absolute. The
conquered are at the mercy of the conqueror. Still, although deemed to be British subjects, it is not to
be supposed that they are possessed of all the political privileges of Englishmen, as the right to vote or
be represented in Parliament.

If conquest be not made with a view to permanent annexation, mere military occupation adds nothing
in British law to the dominions of the Crown, and but temporarily affects the allegiance of the people.
The principle established by British prize adjudications is that where the question is as to the national
character of a place in an enemy’s country, it is not sufficient to show that possession or occupation of
the place was taken, and that, at the time in question, the captor was in control. It must be shown either
that the possession was given in pursuance of a capitulation, the terms of which [87] contemplated a
change of national character, or that the possession was subsequently confirmed by a formal cession,
or by along lapse of time.{ 16}

{1} Amer. Ins. Co. v. Canter | Peters, 542.

{2} Bluntschli, I., Sec. 36a.

{3} Hall, pp, 466-7; see also Shanksv. Du Pont, 3 Peters. 216.

{4} Thirty Hogsheads of Sugar v Boyle, 9. Cranch, 191.

{5} United Statesv. Rice, 4 Wheaton, 254; see also Shanksv. DuPont, 3

Peters, 246.

{6} 9 Howard, 615-16.

{7} 16 Howard, 191-92.

{8} Prize Cases, 2 Black's Reports, 270.

{9} Williamsv. Bruffy, 96 U. S., 189-90.

{10} Danas Wheaton, See 296 and note.

{11} 7 Wheaton, 337.

{12} Law of Nations, p.425.

{13} 97 U. S, p. 517.

{14} Lamar v. Browne, 92 U. S., 195.

{15} Proclamations, 19 April, 27 April, 10 May, 16 Aug., 1861; 12 May, 25, July, 22 Sept.,
1862; 1 Jan., 1863, 12 Statutes At Large; 2 April, 23 Sept., Dec., 1863; 18 Feb., 26 March, 5
July, 1864; April 11, 1865, 13 Statutes at Large; Acts of July 13, 1861; May 20, 1862; July 17,
1862 March 12, 1863, 12 Statutes at Large, Pp.257, 404, 589, 820.

{16} Blackstone, 2, p. 107; 4, pp. 414-15; Wheaton, See. 345, Danas Notes, 169; 2 Wallace,
271.

[88]
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CHAPTER VI. EFFECT OF OCCUPATION ON LOCAL
ADMINISTRATION.

57. Important conseguences, occupied territory regarded asforeign.

Important consequences result from the rule that territory under military government is considered
foreign. Imports into and exports therefrom are regulated by the military authorities acting either alone
or in conjunction with the lawmaking power.

58. Case Upper California, war tariffs.

Merchandise of al kinds imported into Upper California, while that country was occupied by the
United States forces, was subject to a "war tariff" established under the direction of the President, and
which was exacted until official notification was received by the military governor of the ratification of
the treaty of peace{1}

59. When war tariffs end.

In DeLimav. Bidwell{2} the Supreme Court of the United States held that goods imported from Porto
Rico after the cession of the latter, under the treaty with Spain, ratified April 11, 1899, were not
dutiable. It was held that territory Incorporated into the Union could not be held for purposes of
control, yet foreign as to customs laws. The dictum looking in that direction in Fleming v. Page{ 3}
and which was practically negatived in Cross v. Harrison{4} was overruled While war lasts, the
military authorities regulate the matter of commercial duties, but when the territory becomes
incorporated into that of the Union, Congress alone can do this.

60. Effect rule of war making belliger ents enemies.

The rule which makes, for all commercial purposes the citizens or subjects of one belligerent enemies
of the government and citizens or subjects of the other, applies equally to civil and to international
wars. But either belligerent may modify or limit its operation as to persons, property, and [89] territory
of the other.{5} The course of the National Government during the Rebellion furnishes numerous
illustrations of this. Both sovereign and belligerent rights were asserted and enforced as best suited the
views of the National Government and the object of the war, which was the suppression of insurrection
and restoration of the Union. The President, "pursuant to the laws of the United States, and of the laws
of nations in such cases provided," issued proclamations blockading the ports of districts and States in
insurrection. Congress passed an act interdicting all commercial intercourse with districts declared by
the President to be in insurrection, except in the manner pointed out in the statute.{ 6} Duties were not
imposed on merchandise coming to loyal ports from reclaimed rebel districts with which intercourse
was permitted under the law. Trade therewith was considered domestic, as regarded the revenue laws

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Chapter VI: Effect of Occupation On Local Administration 44

of the United States. The President alone had power to license intercourse. And, as provided by the act,
al intercourse was regulated strictly by the rules established therefor by the Secretary of the
Treasury.{ 7} Further, when the President had proclaimed a State to be in insurrection, it was judicially
decided that the courts must hold this condition to continue until he decided to the contrary.{ 8}

61. Only lawsretained, will of conqueror.

Except as restrained by the laws of nations, the will of the conqueror is the law of the conquered. By
the laws of war, an invaded country may have all its laws and municipal institutions

swept by the board.{9} Whatever of former laws are retained during military government depends
upon the President and military commanders under him, acting either independently or pursuant to
statute law. It will be found, as a rule, the part of wisdom if the commanding genera be left
untrammeled. It necessarily follows, when armies are operating outside the United States, that the
executive department alone controls. Commanders acting under the direction [90] of the President are
held responsible for the conduct and success of military movements. As Congress has power to declare
war and raise and support armies, it must have power to provide for carrying on war with vigor.
Having taken measures to supply the necessary men and materials of al kinds, Congress does not
further act unless in pursuance of some special policy. The command of the forces and the conduct of
campaigns devolves alone upon the President and military officers. These matters lie wholly outside
the sphere of Congressional action.{ 10}

62. Effect municipal laws.

As a rule, municipal laws of the territory under military government are continued in force by the
congueror so far as can be consistently with effective military control. If any local authority continues,
however, it will only be with his permission, and with power to do nothing except what

he may authorize.{ 11}

63. | nstance occupation of Cuba.

The position of the United States military authorities in Cuba, before the Spanish authorities
abandoned the island In 1899, was one of military occupation, pure and simple; after that event, it was
military occupation of a particular kind - namely, wherein the dominant military power exercised
authority over the island as trustee for a Cuban nation not yet in existence, but the creation of which
was promised and which was to have the assistance of the United States in establishing itself.

During the former period the dominant military power exercised the authority of a conqueror in al his
plenitude. During the latter period the United States military authorities governed, indeed, wholly by
the rights of war, yet at no time did they lose sight of the fact that they were acting in the interests of
the future Cuban nation. The government might [91] be styled civil, but it was military for every
necessary purpose; the rule was essentially that of the sword.{ 12}
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64. Same subj ect.

In an opinion dated September 8, 1900, the Attorney-General stated that the rights of the United States
authorities in Cuba, notwithstanding the pacific aspect of affairs, were based wholly on the laws of
war. The effect of this was to brush out of the way all idea that the executive department of the
dominant power was to be controlled in any degree against its will by the native civil authorities.{ 13}

65. Positive act conquer or necessary to suspend municipal laws.

A system of government which considers only the will of one party to the compact will be based on the
convenience of that party. However merciful to the vanquished such government may be, those
subjected thereto can scarcely be said to have rights in a proper sense. They have only such as are
secured to them under the law of nations. Y et the modern doctrine is that laws which regulate private
affairs, enforce contracts, punish crime, and regulate the transfer of property remain in full force so far
as they affect the inhabitants of the country as among themselves, unless suspended or superseded by
the conqueror.{14} Contracts and debts between the people and those in the dominant country are
suspended, indeed, in their operation.{ 15} For the protection and benefit of the inhabitants, and the
protection and benefit of others not in the military service of the conqueror, or, in other words, in order
that the ordinary pursuits may not unnecessarily be deranged, these laws are generally allowed to
continue in force and to be administered by the ordinary tribunals as before the occupation. Municipal
officers can not work their fellow-citizens greater injury than by abandoning their posts at the approach
of the enemy.[92]

The importance of this rule will appear upon the slightest reflection. The existence of war and military
government does not do away with the necessity for the administration either of municipal laws or
some substitute for them. The practical application of the rule relieves the commander of the onerous
functions of civil government in so far as he may deem this necessary or advisable; and it tends to
secure the happiness of the governed and consequently their contentment. As the commander has
absolute control, the rule enables him not only to advance legitimate schemes for the prosecution of the
war, but at the same time disturbs the least possible the business pursuits and socia relations of the
people. It is based on principles of common justice and common sense, and in modern times has
received amost universal sanction.

66. Same subject.

During the occupation of New Y ork city by the British army from 1776 to the end of the Revolutionary
War, the operation of municipal laws was undisturbed except when it was found necessary for the
military to interfere. Similar instances occurred during the occupation of New Orleans and its
environments by the Union forces from May, 1862, until the end of the Rebellion; of Memphis,
Tennessee, from June, 1862, until the end of war; while, in the appointment of military governors in
various of the conquered States, and the determining their jurisdiction and authority, the principle was
uniformly acted upon of preserving in full vigor the local laws of the districts so far as this was
compatible with the objects and conduct of the war. A like course was pursued in Cuba, Porto Rico,
and the Philippine Islands.

Our enemy, during the Civil War, acted upon the same principle. When the Territory of Arizona was
occupied by Confederate forces in August, 1861, their commander issued a proclamation placing the
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country under military government. Executive and judicial departments were organized, but all
municipal laws not inconsistent with the Constitution and laws of the Confederate States were
continued in force.{ 16} [93]

While, during the Mexican War, the armies of the United States occupied different provinces of that
republic, the commanding general allowed, or, rather, required, the magistrates of the country,
municipa or judicial, to continue to administer the laws of the country among their countrymen-in
subjection always to the dominant military power, which acted summarily and according to discretion,
when the belligerent interests of the Government required it.{17} So when New Mexico was taken
possession of during that war and there was ordained, under the sanction of the President, a provisiona
government in place of the old, the commanding general announced to the people that by this
substitution of a new supremacy, athough their former political relations were dissolved, yet their
private relations, their vested rights, or those arising from contract or usage under the displaced
government, remained in full force and unchanged, except so far as in their nature and character they
were found to be in conflict with the Constitution and laws of the United States, or with any
regulations which the occupying authority should ordain. { 18}

67. Political law cease on occupation.

Political laws are enacted for the convenience, security, and administration of government. These,
upon the military occupation of a State by an enemy, cease to have validity. { 19} By that event a new
government, based not upon the express, though it may be implied, consent of the people, takes the
place of the old. And while municipal laws may be retained in the subjugated district, this, in the
nature of things, can not be true of political laws which prevailed the reciprocal

rights, duties, and obligations of government and its citizens.{20} As the State has not been able to
protect its citizens, they can not afterwards be punished for haying acquiesced in the authority that has
gained control. If they remain quietly as non-combatants, they will be protected.{21} The commander
of the [94] occupying forces has a right to require of the inhabitants an oath of fealty to him not
inconsistent with their general and ultimate allegiance to their own State{ 22} He may require them to
do police service, but not to take arms against their own country. {23} Indeed, in the absence of any
such formal promise, it is understood in modern times that by taking the attitude of non-combatants
and submitting to the authority of the conqueror, the citizen holds himself out as one not requiring
restraint, and is treated as having given an implied parole to that effect Combatants, or persons who, by
resistance, or attempts at resistance, or by refusal to submit, take the attitude of combatants, may be
placed under restraint as prisoners of war. Some modern writers have gone so far as to contend that
citizens who come under temporary or partial allegiance to the conqueror can not throw it off and resist
the authority by force except on grounds analogous to (hose which justify revolution.{24} But this
seems to be rather a matter of policy than law.

68. Conqueror prescribesthe laws.

During the occupation the inhabitants become subject to such laws as the congueror may choose to
impose. In the nature of things none other can be obligatory. Where there is no protection or
sovereignty there can be no claim to obedience set up by the ancient State.{25} While military
government exists it must be obeyed in civil matters by citizens who by acts of obedience rendered in
submission to overpowering force do not become responsible, as wrong-doers, for those acts, though
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not warranted by the laws of the rightful, but now temporarily displaced government.{ 26} The British
Government exercised all civil and military authority over Castine, Maine, when reduced by its arms.
The obligations of [95] the people of Castine as citizens of the United States were not thereby
abrogated.{27} They were suspended merely by the presence, and only during the presence, of
paramount hostile forces. And it became the duty of the government of occupation to provide as far as
possible for the security of persons and property and the administration of justice. {28} To the extent
of actual supremacy, in al matters of government within its military lines, its power could not be
guestioned. Therefore obedience to its authority in civil and local matters was not only a necessity, but
a duty. Without such obedience, civil order would be impossible.{29} On the other hand, it owed and
should have extended protection to those who submitted to its authority.

69. Agent does this, usually military governor.

Ordinarily the rules by which military government is enforced are prescribed by the commander. He
speaks and acts as the representative of the conqueror. Being upon the theatre of operations, and
answerable to his government for the success of its arms, he has superior facilities for judging as to
measures best calculated to attain the objects of military occupation and the highest motives for
wishing their adoption. Unless his measures have been prescribed by higher authority, the commander
will himself formulate and carry the details of military government into execution. He acts in strict
subordination to the supreme executive power of the State. Vet the relation which the conquered
district occupies toward the government of the conqueror depends, not upon the law of nations, but
upon the constitution and laws of the conquering State.{ 30}

70. L aw-making power of State may prescribe laws.

The right of the law-making power to enact such laws, looking to an effective military government, as
will best meet the views of the dominant State in prosecuting hostilities, can not be questioned. The
authority of Congress, in this[96] regard, under its constitutional powers to declare war and raise and
support armies, is complete{ 31} This power would be made effective, not by laws which purport to
operate directly upon the people of the conquered district, and which so long as the territory is foreign
Congress has no authority to enact, but laws for the guidance of the general or other official entrusted
with the details of military government When Wellington in France and Scott and other commanders
in Mexico ingtituted military government, it was simply an incident in the conduct of campaigns The
general, in each instance, acting under a responsibility to his Superiors, adopted those measures which
he deemed best for the Successful carrying of military government into operation. His obligations in
this respect were the same as were his obligations by every meansin his power successfully to conduct
the campaign against the enemy. Placed, because of confidence campaign reposed in his ability and
skill asamilitary chief, in aposition of responsibility, he will generally, if there he no ulterior object in
view beyond the simple triumph of arms, be permitted to carry on the details of military government
unrestrained by orders from distant superiors or by |legidlative enactments{ 32}

71. Political views modify power s of commander.

The political views of the conquering State may, how-ever, be of a nature materially to modify these
ordinary discretionary powers of the commander. Such was the case, as has been seen, when California
and New Mexico were subjugated by the arms of the United States. As it was predetermined by the
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Government, not only to reduce those provinces to submission, but permanently to annex them to the
territory of the Union, the instructions to military commanders, it will be remembered, were in
consonance with this policy. The laws they enforced, the institutions they set up over the people
occupying the subjugated districts, were not necessarily those which the commanders themselves
deemed best, but such as comported with the determination of the Government [97] regarding
annexation, and orders given in pursuance thereof by the President. Instructions emanating from this
source are of course equally binding, directly upon the commander enforcing, and indirectly upon the
inhabitants of districts subjected to, military government. The policy pursued in the Philippines is
another conspicuous instance of this.

The capture and permanent occupation of insurrectionary districts by the Union forces during the
Rebellion furnish other illustrations of this principle. The military commanders had a duty to perform
in conguering the rebellion, but their course regarding the government of the districts occupied was
modified by the policy of the Government of the United States toward the people residing there. So far
as possible consistently with the triumph of its arms, they were treated by the National Government as
if their political relations had never been interrupted.{ 33} Accordingly, when a Federal commander
assumed the reins of military government, and announced the principles by which he would be guided
in its administration, promising protection

to person and property subject only to the laws of the United States, it was judicially held that he
thereby did but reiterate the rules established by the legidative and executive departments of the
Government in respect to those portions of the States in insurrection, occupied and controlled by

the forces of the Union.{34} By numerous acts of Congress, and by proclamations of the President
issued either pursuant thereto or by virtue of his authority as commander-in-chief, this policy of the
legislative and executive departments was made known. And thereby, to the extent indicated by that
policy and the additional orders of the President issued from time to time, was modified that discretion
which commanders otherwise would have exercised in parts of insurgent territory subjected to military
government.

72. Military gover nment in Spain.

Napoleon established military governments in Spain, in Navarre, Catalonia, Aragon, Andalusia, and
other provinces. [98] One subject seems to have been the more completely to bring forth and best
utilize the military resources of the country. Further, it was hoped to accustom the people to French,
though military, rule, and, when the proper time came, this system could be abandoned and the
government of King Joseph naturally take the place of it. The plan was of the far-reaching nature of all
Napoleon's schemes of conquest. Events rendered it abortive. But, as a complete system of military
government, nothing in history exceeds in instructive-ness this attempt to reduce the Spaniards
piecemeal into subjection with a view to the subversion of their kingdom.{ 35}

73. Rule of military occupation in Cuba.

When it was seen that Spanish authority was to terminate early in 1899 in Cuba, it appeared that efforts
were made by the inhabitants of Havana to secure concessions from the yet de facto but expiring
sovereignty. The question of validity afterwards came up in some of these cases. It resolved itself into
two matters of fact - first, Did the Spanish power rule there at the time of the concession? second, Was
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the latter granted in accordance with Spanish laws? If both could be answered in the affirmative, the
concession was upheld; but if it proved that the whole transaction was merely colorable - an attempt to
oust the incoming government of its rights, and which it was about to assume - the concession was
regarded as void ab initio.{ 36}

It was the disposition of the military government to uphold all contracts entered into in the ordinary

course of business; to avoid interfering with vested rights; but rights that partook of the nature of
attributes of Spanish sovereignty disappeared with the latter.{ 37}

74. Same subject.

The relation of the United States to Cuba, resulting from the war of 1898, came up for review before
the Supreme Court. An American who in Cuba was charged with crime had been arrested within one
of the States of the Union, and [99] it was held that he was subject to extradition. The court remarked
that, as between the United States and all foreign nations, the former held Cuba as conquered territory;
as between the United States and Cuba, the latter was held by military power in trust for the Cuban
people, to be delivered over on the establishment of a stable government It was a military occupation.
The military governor organized the civil government under four departments; afterwards a supreme
court was established; a postal code was published; the jurisdiction of the criminal courts defined. It
was, the court concluded, wholly for the political department of the Government to decide when our
troops should be withdrawn from Cuba.
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CHAPTER VII.AGENTSFOR CARRYING MILITARY
GOVERNMENT INTO EXECUTION.

75. First instance, military officers enfor ce the occupation.

Among the incidents which attach to the establishment of military government is the appointment of
the agents by whom, and a determination of the principles by which, it is to be administered. It is
indispensable that these matters be wisely determined in order to secure the objects for which such
government is established.

The selection of these agents rests entirely with the government of the occupying army.{1} From
necessity they will, in the first instance, ordinarily be military officers; as, when the territory is first
occupied, the officials on the spot, competent from their training and with the requisite force at hand to
render military government successful, are the commander of the army and his subordinates. The home
government may, from considerations of policy, adopt a course in selecting agents when military
government is set up over foreign territory differing from that observed when it is established within
districts occupied by rebels treated as belligerents{2} Again, if it be intended permanently to annex
foreign territory so occupied every means probable will be made use of to alay the fears and win the
confidence of the conquered people by adopting toward them a line of conduct which they can see is
calculated to guard their rights and liberties, civil and religious, and render them secure in person and

property.

76. Policy establishing civil gover nments.

In his instructions to General Kearney of June 3, 1846, Secretary of War Marcy showed the deep
solicitation of the [101] Government upon this point when he observed: " Should you conquer and take
possession of New Mexico and Upper California, you will establish temporary civil governments
therein, abolishing all arbitrary distinctions that may exist, so far as it may be done with safety. In
performing this duty it would be wise and prudent to continued in their employment all such of the
existing officers as are known to be friendly to the United States. * * * * Y ou may assure the people of
those provinces that it is the wish and design of the United States to provide for them a free
government, with the least possible delay, similar to that which exists in our Territories. * * * * It is
foreseen that what relates to the civil government will be a difficult and unpleasant part of your duty,
and much must necessarily be left to your own discretion. In your whole conduct you will act in such a
manner as best to conciliate the inhabitants and render them friendly." Pursuant to these instructions
the so-called civil government was erected in New Mexico within one month of the entry of the forces
of the United States into the capital of that Territory. The officers consisted of a governor, secretary,
marshal, district attorney, treasurer, auditor, and three Supreme Court judges. Of course, nothing
except the presence of superior military force enabled these officials - civilians - to perform their
appropriate duties. The government was that of the sword; called by a different name to be more
pleasing to the people.
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77. Same subject.

In California essentially the same policy was pursued. On August 17, 1846, Commodore Stockton,
U.SN., styling himself commander-in-chief and governor of California, issued a proclamation
announcing the annexation of Territory to the United States and calling on the people to meet in their
several towns and departments and elect civil officers to fill the places of those who refused to
continue in office. Within a month thereafter a territorial form of government was announced. Y et,
notwithstanding this apparent deference to civil government, the following passage in the proclamation
shows how completely the country was held under military control: "All [102] persons are required, so
long as the Territory is under martial law, to be in their homes from 10 o'clock at night until sunrisein
the morning.”

Commaodore Stockton was succeeded by Commodore Shubrick, U.S.N. Meanwhile, General Kearney,
U.S.A., leaving sufficient force behind him to maintain the authority of the United States in New
Mexico, marched with the rest of his command into California. Here, March 1, 1847, these two
officials issued ajoint circular to the people of the conquered provinces, reciting that the President had
assigned the regulation of import trade, the conditions on which all vessels should enter ports of the
Territory, and the establishment of port regulation to the naval authorities, while to the military
authorities were given the direction of the operations on land and the administrative functions of
government over territory thus occupied by their forces. Following this, what was styled a "civil," but
what in fact was a military government, was organized, the officials of which, unlike those in New
Mexico were army or navy officers. Municipal affairs were carried on the same as before occupation,
by officers either chosen by the people under the authority of the conqueror, or holding over under that
authority , and in accordance with local laws.

78. Case per manent conquest not contemplated.

In those districts occupied by our forces and concerning which schemes of permanent conquest were
not meditated, military commanders governed strictly in accordance with the laws of war.

79. I nstructions for supply M exican war .

Both Generals Scott and Taylor were At first instructed by the Secretary of War to supply their armies
in Mexico by forced contributions from the enemy without paying therefor, but this policy was not
adhered to; instead, when practicable necessaries were purchased of the inhabitants and paid for at a
fair price{3}

On Scott's line of operations, at least, the protection of religion, property, and industry were co-
extensive with military occupation.

80. Foundation of policy.

These principles of liberality in dealing with the enemy were swayed by considerations of policy
resulting from the determination to render the military government set up over the conquered provinces
sources of revenue to the Government of the United States. The President, with a view to impose a
burden on the enemy, deprive him of the profits to be derived from trade and secure it to the United
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States, ordered that all the ports and placesin Mexico in actual possession of the land and naval forces
should be open, while the military occupation continued, to the commerce of all neutral nations, as
well as of the United States, in articles not contraband of war, upon the payment of a prescribed tariff
of duties and tonnage, prepared under his instructions and to be enforced by the military . and naval
commanders. He claimed and exercised, as being charged by the Constitution with the prosecution of
the war, the belligerent right to levy military contributions and to collect and apply the same towards
defraying' the expenses of the war. The execution of ‘the commercial regulations was placed under the
control of the military and naval forces, and, with the policy of blockading some and opening other
Mexican ports, the whole commerce for the supply of Mexico was compelled to pass under the control
of the American forces, subject to the contributions, exactions, and duties so imposed.{ 4}

81. Rule Occupation, territory of rebelstreated as belliger ents.

When military government is instituted in States or districts occupied by rebels treated as belligerents,
political considerations will generally determine, even more than when armies are on foreign soil, who
the agents shall be to carry it into execution. They may be either civil or military, depending upon
circumstances, athough the only efficient coercive power will always be the military. The right to put
into operation the sterner rules of war applicable to the case is unquestioned. [104] The animosities
which the civil war engender are calculated to prompt to the exercise of these rulesin all their rigor On
the other hand, nations do not pursue schemes of conquest, in the proper sense of the term, against
revolted subjects. As against them war is waged not for conquest, but to bring them to a sense of duty,
vindicate the integrity of offended law, and preserve unimpaired both the territory and institutions of
the legitimate government. No war of which history furnishes record has given occasion for the
application of these principles to the extent of the Civil War in the United States from 1861 to 1865.
As the hostile line was driven back, military commanders exercised over the territory so reclaimed the
rights of conquerors, it is true, but only to the extent that this accorded with the political policy of the
National Government

82. lllustr ated at New Orleans

When New Orleans was occupied by the Union forces in 1862, the commanding general enjoined upon
all the inhabitants the pursuit of their usual vocations. So long as they did thisin good faith, they were
protected. Disorders and disturbances of the peace, caused by combinations of citizens and crimes of
an aggravated nature interfering with the forces or laws of the United States, were referred to a military
court for trial and punishment; other misdemeanors were made subject to municipal authority, and so
with regard to civil causes between party and party. A censorship was instituted over the press of the
city.{5} All the officials appointed by the commander to enforce the military government were officers
of the army.

The same rule of conduct controlled at Memphis, Tenn., and at many other important points. In truth,
throughout the Civil War the generals in command, wherever in conquered rebellious territory it was
determined to establish order upon a basis which it was hoped would prove permanent, resorted to
measures which are sanctioned by the laws of war applicable to armies operating in foreign territory,
except as these were [105] modified by the conciliatory policy of the Federal Government. An
important feature consisted of military commissions composed of military officers only. And this
summary system of judicature was supplemented, so far as practicable or the military commander
deemed it advisable, by the civil authorities of the district occupied; the latter, of course, to take
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cognizance only of transactions affecting the inhabitants in their dealings with each other, and
enforcing, as to them, the local law in its criminal and civil, branches{ 6}

83. Same subject.

But the fact that the object in suppressing rebellion is neither conquest nor subjugation, but overthrow
of the insurgent organization and the re-establishment of legitimate authority,{7} prompts to the
establishment of quasi-civil governments in insurgent territory permanently occupied by the national
forces; and this, not because military government pure and simple is either illegal or inadequate under
the circumstances, but from considerations springing out of an enlarged and enlightened public policy,
which seeks to demonstrate to all concerned that the main object of the war is the maintenance of
national supremacy, and that every measure is to be adopted, in the organization of the governments
temporarily established upon secure military occupation, to facilitate the return of the people to their
former position as subjects, under such conditions and limitations as may be imposed by legitimate
governmental authority.

This policy was early adopted and consistently followed by the Government of the United States
during the Civil War. And it was truthfully and patriotically said at the time that "to permit people so
circumstanced to be governed by rules, regulations, statutes, laws, and codes of jurisprudence; to give
them jurists able and willing to abide by standing laws, and this to restore (as far as is consistent with
public safety and the secure tenure of conquest) the blessings of civil liberty and a just administration
of laws - most of which are made by those [106] on whom they are administered as an act of
magnanimity worthy of a greet people. Such a government, though founded on and administered by
military power, surely tends to restore the confidence of the disloyal by giving them rights they could
not otherwise enjoy, and by protecting them from unnecessary hardships and wrongs. It can not fail to
encourage and support the friends of the Union in disloyal districts by demonstrating to all the
forbearance and justice of those who are responsible for the conduct of the war."{ 8}

The same encomium could have been pronounced, and with equal justice, upon the measures taken in
the Philippines by the National Government, commencing in 1899 and, continuing to this time, to give
the Filipinos, in spite of themselves, civil ingtitutions, based as much as possible on the will of the
people.

84. Appointment political, so called military, gover nors.

Accordingly, after the capture of Forts Henry and Donaldson and the occupation of Nashville by the
Union forces, the President commissioned Andrew Johnson as military governor of Tennessee, the
eastern part of which State had always been loyal to the Union. Mr. Johnson resigned his seat in the
United States Senate to accept that of military governor, to legalize the powers and facilitate the
performance of the duties of which it was deemed expedient to confer upon him the military rank of
brigadier-general, to which he was duly nominated by the President and confirmed by the Senate.

In North Carolina, after the capture by the Union forces of nearly all the forts and important points on
the coast and adjacent thereto, the Honorable Edward Stanley was appointed by the President, May 19,
1862, military governor. Similarly, on June 3, 1862, after the occupation of New Orleans and
contiguous territory by the Federals, George B. Shepley was appointed military governor of the State
of Louisiana, with rank of brigadier-general. To each was given authority to exercise and perform,,
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within the limit's of his State, all and singular the powers, duties, and functions pertaining to the office
of military [107] governor (including the power to establish al necessary offices and tribunals and
suspend the writ of habeas corpus) during the pleasure of the President, or until the loyal inhabitants of
the State should organize a civil government in conformity with the Congtitution of the United States.
The authority given was plenary. But in the nature of thingsit could be exercised only over that portion
of each State controlled by the Union armies. The effective authority of the military governor resulted
from the fact alone that the army was at hand to enforce his mandates. Without this, his assumption of
power was an empty show.

85. Disadvantage two sets officials.

In no other States than those mentioned were military governors appointed until after the final
surrender of the rebel armies. Nor was this done because of lack of scope, vigor, and efficiency of the
military rule of commanders of occupying forces; but wholly from considerations of expediency. In
one important respect the measure was positively detrimental. It necessitated two sets of officials with
diverse responsibilities, when for all purposes of government the military alone were sufficient;
further, the relative powers and duties of each set, undefined as they were in great t degree, might, as
indeed they sometimes did, lead to clashing of authority.

When this occurred in important matters army commanders as a rule carried the day, because to them
was entrusted the duty of suppressing the rebellion by destroying the enemy's armies in the field; and,
great as might be the desire, through the instrumentalities of civil officers, to assist in the re-
establishment of Federal authority and so to provide means of protecting loyal inhabitants in their
persons and property until they should be able to form civil governments for themselves, such
considerations necessarily gave way to the all-important object of defeating and dispersing the armed
forces of the enemy, upon which the hopes of the rebellion rested. The result of this dual system was
chat while in theory generals commanding had only to fight battles and assist military governorsin the
execution of undefined civil duties, yet, as a [108] practical fact, the ruling power remained in the
hands of the generals, who alone had at their bidding the physical force necessary to cause their orders
and decisions to be obeyed and respected.

86. Same subject.

Viewed from a military standpoint alone, the wisdom of the policy of dual governments might appear
doubtful. The commanding generals with their armies had conquered and were occupying the territory,
and of necessity remained there to hold it and to make it the basis of further operations. They could not
be dispensed with. On the other hand, from a military standpoint, the military governors were not
indispensable, and with their array of subordinate officials, principally civilians, they complicated
matters in districts where the undisputed military sway was of the utmost importance. But, as before
mentioned, purely military considerations did not determine the policy of the Government iii this
regard. A helping hand was to be given the people to return to their allegiance under acceptable civil
government. Staunch friends of the administration were not indeed united in support of the measure.
The President and his advisers decided, however, that this policy was necessary, and, whatever evils
attended it, they were unavoidable. Unquestionably also the presence of civilian assistance to the
military governors, while sometimes they embarrassed, yet they often relieved commanding generals
of many harassing details which invariably attend the administration of governmental affairs over
conquered territory.
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87. Experimental political gover nments.

The successes of the Federal armies during the third campaign of the war encouraged the President to
attempt an improvement on the plan before adopted for weakening rebellion by the formation of State
governments in rebellious districts. In pursuance of this purpose the Executive issued a proclamation
on the 8th of December, 1863, {9} inviting the people there living to form loyal governments under
[109] conditions set forth in the proclamation. This, like the Emancipation Proclamation, was clearly a
war measure. In Louisiana and Arkansas governments were formed accordingly early in 1864, and in
Tennessee early in 1865. To the State executives thus chosen were given the powers theretofore
exercised by the military governors. Thiswas ssimply a development of the plan begun by the President
two years previously in the appointment of these latter officials. It possessed this advanced and
important additional feature of republican government as contrasted with its predecessor - namely -
that the new governments were organized, the officials to carry them on appointed - apparently, at least
- by the people governed, instead of by the commander-in-chief of the army. But the difference was
merely apparent and nominal, not real. Each in fact rested only on the bayonet. Neither could have
existed for aday if the military support of the nation had been withdrawn; and herein lay the weakness
of the President's plan for establishing civil government in districts which were declared to be in
insurrection.{ 10} In fact, the governments thus organized were never recognized by Congress,
representatives and senators chosen thereunder being denied seats in the respective houses. They were,
however, apparently recognized by the Supreme Court, but as de facto governments only, organized by
the President in virtue of his authority as commander~in~chief {11} the court remarking that the
adoption of a constitution during the war, under military orders, and the election of a governor, did not
affect the military occupation in the judgment of the national authorities.{ 12}

88. Same cause friction, President and Congr ess.

Those were the last governments organized while the war was flagrant in territory occupied by rebels
treated as belligerents; and they illustrated the extreme development of a policy looking to the
conciliation of conquered subjects. [110] They were the first efforts directed to a reconstruction of
State governments over insurgent territories. Their organization caused the first decided antagonism
between the Executive and Congress growing out of the conduct of the war; a cloud no bigger than a
man's hand, but of evil portent, the precursor of a storm that well-nigh swept a succeeding President
from his seat through the extraordinary measure of impeachment, and immutably determining that
ultimate power under our system of government rests in the people, to be exercised through their
representatives in the two houses of Congress.

89. Character military government in Cuba.

In Cuba, after the Spanish sovereignty was extinguished in 1899, a civil administration was
inaugurated, but it was a creature wholly at the will of the President, the better to subserve the policy
of the United States Government. It was intended to placate the people and render easier the task of the
military governor. The history of the world furnishes, perhaps, no equally signa instance of national
and disinterested generosity as that here evidenced towards the embryo Cuban republic.

The military government in Porto Rico made use of civil administration only as a handmaid. This
island was very soon in condition to be taken over bodily by the civil power under act of Congress.
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90. Samein Philippines.

It was in the Philippines that the problems growing as incidents out of the Spanish War proved most
difficult to solve. The military governor early instituted local governments, endeavoring in this way to
give the people object-lessons of national good-will. A judiciary was then set up; the spheres of
operation of the civil administration were gradually extended. All this took place wholly by the
cooperation of the military and the people of the country, mostly natives. Two years after the
occupation the Civil Commission sent out from the United States began to lay the foundation for that
administration which one year later (July 4, 1901) superseded the military in al except the most [111]
turbulent districts. The solicitude of the National Government here evidenced to lay a deep foundation
in the affections of the Philippine people stands without a parallel.

91. Samein South Africa.

The British authorities in South Africa from 1899 to J 902 organized with great care an elaborate
system for ex(ending military jurisdiction over the country. The rebellious subjects of Cape Colony
and Natal were. treated as public enemies making war on the another country and at the same time as
rebel subjects. The burghers were treated as public enemies alone. Over the former, civil jurisdiction
was maintained as far as practicable, but it gave wry, at the first touch of conflict, to the military
jurisdiction. Effort was made to anticipate every case that could arise in carrying this military
jurisdiction into effect, so that the people as well as officias of every grade should understand their
duty, rights, obligations - how these were to be performed and conserved, and how those in authority
were to enforce that authority and thus guard public interests. In course of time there grew to be great
similarity between the methods resorted to by the British here and the Americans in the Philippines, as
the enemy in each case adopted finally the guerilla system of tactics. The former, however, were not so
much influenced by political considerations at home as the latter, and consequently were in a position
to conduct the war on more strictly military principles.{ 13}
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CHAPTER VIII.ALL INHABITANTSENEMIES, LEVIESEN
MASSE.

92. Universal theory, all subjects are belliger ent enemies of subjects of the other.

When war exists between nations, all the subjects of one are, in contemplation of law, enemies of the
subjects of the other.{1} In this particular custom and principle are in accord. Enemies continue such
wherever they happen to be. The place of abode is of no consequence here. It is the political ties which
determine the character. Every man is, in contemplation of law, a party to the acts of his government,
which is the representative of the will of the people and acts for the whole society. Thisis the universal
theory. It is not meant that each citizen of one attacks each subject of the other belligerent; this he may
not do without governmental authorization and according to the customs of war; the most direct effect
isto shut off friendly intercourse. It makes no difference as to the belligerent character impressed upon
the people whether the government has duly proclaimed war, with all the formalities of medieval or
more recent times, or not proclaimed it at all, or whether it be an act of self-defense simply, or result
from the suppression of arebellion.{2} The theory that war can not be lawfully carried on except it be
formally proclaimed is, as before remarked, now justly exploded.

93. Not all necessarily treated alike.

Although all the members of the enemy State may lawfully be treated as enemies in war, it does not
follow that all may be treated like. Some may lawfully be destroyed, 1) But all may not be,
independently of surrounding circumstances.{ 3} For the general rule derived from the law of Natureis
still the same, - namely, that no use of force against an enemy [113] is lawful, unless it be necessary to
accomplish the purposes of the war. Asarule, al who are ssmply engaged in civil pursuits are exempt
from the direct effect of belligerent operations, unless they abandon their civil character and are
actually taken in arms, or are guilty of some other misconduct in violation of the usages of war,
whereby they forfeit their immunity. The persons of members of the municipal government, women
and children, cultivators of the soil, artisans, laborers, merchants, men of science and letters, are
brought within the operation of the same rule; as are in fact all those who, though technically enemies,
take no part in the war, and make no resistance to our aams{4} So long as these pay the military
contributions which may be imposed upon them, and quietly submit to the military authority of the
government, they are permitted to continue in the enjoyment of their property and the pursuit of their
ordinary vocations.

This humane policy greatly mitigates the evils of war; and if the commander who enforces military
government maintains his army in a proper state of discipline, protecting those who, for a pecuniary
consideration, will supply his troops with the natural and industrial products of the country, the great
problems of an efficient transportation system and an abundant commissariat will be greatly ssmplified,
and the army be spared many of the dangers incident to a position in a hostile country.{5} It may be
that this policy is not always practicable. Protracted hostilities lead, as arule, to the enforcement of the
maxim that "war must support war" as a military necessity. Yet it should not be hastily adopted, for
experience has shown that when practicable the milder rule generally is the wiser{6} "My great
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maxim," said Napoleon, "has always been in war, as well as in politics, that every evil action, even if
legal, can [114] only be excused in case of absolute necessity; whatever goes beyond that is criminal.”

94. Proclamation King William, entering France.

In his proclamation of August 11, 1870, on entering France, King William said: "l wage war against
French soldiers, not against French citizens. These, therefore, will continue to enjoy security for person
and property so long as they do not, by committing hostile acts against the German troops, deprive me
of the right of affording them protection.”

This exemption from the extreme rights of war is confined to those who refrain from all acts of
hostility. If those who would otherwise be considered non-combatants commit acts in violation of this
milder rule of modern warfare, they subject themselves to the fate of the armed enemy, and frequently
to harsher treatment. If some thus transgress, and they can not be discovered, the whole community
frequently suffers for the conduct of these few. In the Franco-German War it was a common practice
for the Germans to arrest and retain in custody influential inhabitants of places at or near which bridges
were burned, railroads destroyed, etc., by unknown parties within occupied French territory.

95. M oder ation toward conguer ed not obligatory.

But moderation towards non-combatants, how commendable soever it be, is not absolutely obligatory.
If the commander sees fit to supersede it by a harsher rule, he can not be justly accused of violating the
laws of war. He is at liberty to adopt such measures in this respect as he thinks most conducive to the
success of his affairs. How important it is, therefore, on the ground of policy, even if higher moral
[115] considerations be lost sight of, that non-combatants maintain strictly their character as such.
Their happy lot, amidst war's desolation, is due to the grace of the conqueror. If, therefore, he have
cause to suspect the good faith of the inhabitants of any place or district, he has a right to adopt
measures which will frustrate their plans and secure himself. He is responsible only to his own
government.

NOTE. Citizens who accompany an army for whatever purpose, such as sutlers, editors or reporters of
journals, or contractors, if captured, may be made prisoners of war and detailed as such. The monarch
and members of the hogtile reigning family, male or female, the chief officers of the hostile
government, its diplomatic agents, and all persons who are of particular and singular use and benefit to
the hostile army and its government, are, if captured on belligerent ground, and if unprovided with a
safe-conduct granted by the captor's government, prisoners of war. [Instructions for Armiesin the Field
(G. 0. 100, A. G. 0., 1863).] See also Bluntschli's Laws of War, I., Sec. 3

96. Ruleregarding gentler sex.

The customs of modern warfare, as well ns chivalric sentiments, prompt soldiers to treat women with
all possible consideration. The commander who ruthlessly makes war upon the gentler sex, acing
towards them with unnecessary harshness, cannot escape the stigma attaching to such conduct in the
eyes of the world, and may find himself proscribed for so doing by his enemy. While, however, it is
true that women are protected in the midst even of active hostilities, it is only on the implied condition
that they will in every respect so conduct themselves as to merit such generous treatment. They must
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not forget that they owe their fortunate position to the kindness of the conqueror. But if they adopt a
course plainly showing insensibility to the kindness shown them, either by overt acts or secret
plottings, heisjustified in treating them more rigorously. Even women and children may be held under
restraint if circumstances render it necessary in order to secure the just objects of the war. If the
commander has good and sufficient reasons for departing in this regard from the rules of politeness and
the suggestions of pity, he may do so without being justly accused of violating military customs.

97. Responsibility rests on commander of occupation, extr eme measur es.

The success of his arms is the first object of the conqueror. He owes to his government the duty of
securing that .success by every means known to the laws of war. Beyond what they permit, his conduct
should not be signalized by severity. Each case, as it arises, must be judged by the attending
circumstances, the means employed, and the danger they were designed to guard against. The
responsibility of the commander is always great. His conduct is not to be hastily condemned. His acts
are often influenced [116] by reason not generally known or which it would be easy or wise to explain.
It is an extreme measure, but it may be sometimes justified, to starve a belligerent enemy. And if, to
save his own army, the besieged drives forth non-combatants - women and children - forcing them
upon the enemy's mercy, it can not be regarded as violating the laws of war {7}

98. Rule that subjects of belliger ents, mutually enemies, trueif rebels aretreated as belliger ents.

The rule that war places every individual of the one in hostility to every other individual of the other
belligerent State is equally true whether it be foreign or waged against rebels treated as belligerents.
The latter branch of the rule [117] has been affirmed in repeated decisions of the Supreme Court of the
United States, which also establish the integrity of the main proposition. "The rebellion against the
Union,” it was observed in one case, "is no loose, unorganized insurrection having no defined
boundary or possession. It has a boundary which can be crossed only by force - south of which is
enemies territory, because it is claimed and held in possession by an organized, hostile, and belligerent
power. All person residing within this territory whose property may be used to increase the revenues of
the hostile power, are, in this contest, liable to be treated as enemies. This court can not inquire into the
personal character of individual inhabitants of enemy territory. We must be governed by the principle
of public law, so often announced from this bench as applicable to civil and international wars, that all
the people in each State or district in insurrection against the United States must be regarded as
enemies, until the by the action of the Legislature and the Executive or otherwise, that relation is
thoroughly and permanently changed."{8} The decisions of the court, extending over the period of the
Civil War and afterwards, definitely settled as principles of law that the district of country declared by
the congtituted authorities to be in insurrection against the United States was enemy territory; and that
all the people residing within such district were, according to public law and for all purposes connected
with the prosecution of the war, liable to be treated by the United States, pending the war and while
they remained within the lines of the insurrection, as enemies, without reference to their personal
sentiments and dispositions.{ 9} The commander who is endeavoring to suppress a rebellion will, so far
as it can wisely be done, distinguish between the loyal and the disloya citizen. Sound policy will
dictate this course to the legitimate government. It is in consonance with the preceding opinions of the
Supreme [118] Court, and the observance of the principle has been enjoined upon the United States
armies in the field. "Justice and expediency require that the military commander protect the manifestly
loyal citizens, in revolted territories, against the hardships of the war as much as the common
misfortune of all war admits. He will throw the burden of the war, as much as lies within his power, on
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the disloyal citizens of the revolted portion or province, subjecting them to a stricter police than the
non-combatant enemies have to suffer in regular war; and if he deems it appropriate or if his
government demands of him that every citizen shall, by an oath of allegiance, or by some other
manifest act, declare his fidelity to the legitimate government, he may expel, transfer, imprison, or fine
the revolted citizens who refuse to pledge themselves anew as citizens obedient to the law an loyal to
the government.

Whether it be expedient to do so, and whether reliance can be placed upon such oaths, the commander
or his government have the right to decide."{10} Distinctions between the loya and disloya of
rebellious districts will, as a rule, be regulated through the legidative action of the legitimate
government. While the power to carry on war carries with it every incidental power necessary to render
it effective sanctioned by the law of nations, it can not be doubted that Congress has a right, when
guestions of governmental policy are concerned, to prescribe regulations limiting and directing the
discretion of the Executive.{11} Such regulations, in so far as they discriminate between subjects in
insurgent territory, general relate to property, appropriating that of the disloyal while so far as
practicable protecting that of the loyal from the common law of war.{ 12}

99. Duty non-combatants.

The rule that certain of the enemy's subjects are to be treated as non-combatants gives rise to the
correlative duty on their part to refrain from acts of hostility.{ 13} This [119] obligation is enforced
with great rigor by the dominant power. Inhabitants of the country militarily occupied are not
permitted to make war as they please, being soldiers one day and engaged in peaceful pursuits the next.
In the instructions for United States armies such persons are called war rebels. The conduct of the
Filipinos for severa years subsequent to 1898 brought them within this category very largely.

100. Same subject, illustrated by German practicesin France.

In 1871 the German governor of Lorraine ordered, in consequence of the destruction of the bridges of
Fontenoy on the east of Toul, that the district included in the governor-generalship of Lorraine should
pay an extraordinary contribution of 10,000,000 francs by way of fine, and announced that the village
of Fontenoy had been burned. In October, 1870, the general commanding the second German army
issued a proclamation declaring that all houses or villages affording shelter to franc-tireurs would be
burned, unless the mayor of the communes informed the nearest Prussian officer of their presence
immediately on their arrival in the communes. All communes in which injury was suffered by
railways, telegraphs, bridges, or canals were to pay a specia contribution, notwithstanding that such
injury might have been done by others than the inhabitants, and even without their knowledge.

A genera order was issued in August, 1870, affecting all territory militarily occupied by the Germans,
under which the communes to which any persons doing a punishable act belonged, as well as those in
which the act was carried out, were to be fined for each offense in a sum equal to the yearly amount of
their land-tax.{ 14}
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101. Characteristics banditti.

The right of making war, as before remarked, rests with the sovereign power of the State. Subjects can
not take any independent steps in the matter. They are not permitted to commit acts of hostility without
either the orders or approval of their government.{ 15} If they assume this responsibility, they are liable
to be treated as banditti. [120]

As arule, those so authorized are given distinctive uniforms, are organized into military bodies, and
pass under the designation of troops. The uniform, however, is not a necessary feature, nor is a
particular organization even, that the enemy's forces shall be entitled to be considered legitimate.
Many and sufficient causes may prevent the wearing any distinctive uniform. The organization of the
forces may frequently change. Neither is considered a matter of prime importance, therefore, in
determining whether the enemy are entitled to every consideration extended to combatants under the
laws of war. But it is insisted that they shall be regularly authorized and commissioned by their
government.{ 16} To thisrule no exception is admitted. And the necessity of a special order to act is so
thoroughly established that, even after a declaration of war between two nations, if peasants without
governmental [121] sanction commit hostilities the enemy shows them no mercy, but hangs them up as
he would so many robbers.{ 17}

102. Guerilla and predatory bands.

It is a well-established military principle that predatory parties and guerilla bands are not legally in
arms. The military name and garb which they may have assumed cannot give exemption to the crimes
which they commit.{ 18}

Some writers have indeed expressed views which if not attentively examined might lead to other
conclusions. "An armed party,” remarks Bluntschli, "which has not been empowered by any existing
government to resort to arms, is nevertheless to be regarded as a belligerent when it is organized as an
independent military power, and in the place of the State honorably contends for a principle of public
law." But reference was here had to expeditions of certain free-corps having for their object political
changes, and whose operations were like those of regularly organized armies, like the Germans under
Major Schill in 1809, and the Italian free-corps with which Garibaldi invaded Sicily and Naples in the
war of 1859 and Tyrol in 1866. They were no mere predatory bodies, but their numbers, organization,
mode of fighting, and the honorable objects they consistently kept in view entitled them, as Dr.
Bluntschli contends, to be treated as regular belligerents{19} Yet it is well known that Napoleon
treated Van Schill's party as banditti, making war without proper authorization.

It is a general principle of modern war that men or squads of men who commit hostilities, whether by
fighting inroads, whether for destruction or plunder, or by raids of any kind without being part and
portion of the organized hostile army, and without sharing continuously in the war, but who do so with
intermitting returns to their homes and civil avocations, or with the occasional assumption of the
semblance of peaceful pursuits, divesting themselves of the character and [122] appearance of soldiers,
are not public enemies, and therefore, if captured, are not entitled to the privileges of prisoners of war,
but are to be treated summarily.{20} That was the course enjoined upon the Union Army during the
Rebellion, and conformed to the practices of modern war generally. The French pursued that course in
Spain. Wellington did the same in France, while in 1870-71 the Germans adopted the same stringent
measures against the French franc-tarriers. A notice at St. Michel declared that either franc-tireurs or
other persons bearing arms, but not wearing uniforms, so as to distinguish them from the civil
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population, were, by the Prussian laws of war, punishable with death. The policy indicated in this
notice was general, and was enforced with unbending severity.{ 21} But it led, during the last days of
the unequal struggle between France and Germany in , after the regular armies of the former were
captured or nearly dispersed and irregulars were largely depended on, to melancholy results. General
Chanzy, a galant French officer, wrote to the German commander at Vendome that he intended to
fight without truce or mercy, because the fighting was no longer with legal enemies, but hordes of
devastators. Nor can any government legalize guerilla practices. A regularly granted commission can
not render such lawful, but if captured the perpetrators are visited with summary punishment due their
crimes. Their commissions would not shield them. Those commissions only authorize acts which are
justified by military customs.

NOTE. - After the capture of the city of Atlanta, Georgia, in 1864, by the Union forces, the Federal
commander removed the citizens from that city.

The reasons for this extreme step, which, however, was justified by the laws of war, were as follows:
1. All the houses were wanted for military storage and occupation.

2. To enable a contracted line of defense to be established, which would be capable of defense by
areasonable force; and this would render destruction of exterior dwelling-houses necessary
beyond this proposed line.

3. Thetown was afortified place, stubbornly defended, fairly captured, giving the captor
extraordinary belligerent rights regarding it.

4. Keeping the people in the city would necessitate feeding them, soon thus draining the
congueror's commissariat.

5. The people within would be keeping up correspondence injurious to the Union cause with
those without the city.

6. To govern the people would take too large a portion of the combatant conquering force.

Every precaution was taken to make the removal of the people as agreeable to them as

possible. They were given transportation for themselves and a reasonable amount of personal
baggage, and they were carefully guarded until they were placed within the protective power of
the enemy's forces, which co-operated, under protest, in the proceeding. (Sherman's Memoirs,
Vol.2, p. 118))

103. Guerilla warfare, Philippines. and South Africa.

The experiences of the United States troops in the Philippines and the British in South America
demonstrated how annoying, persistent, not to say really formidable guerilla warfare may become even
against regular troops. The fact that renders it difficult to the latter isthe impossibility of telling friends
from foes, or the preventing a man extending the right [123] hand of friendship one moment and
shooting from point of vantage the next, and so indefinitely. Concentration-camps are one effective
instrumentality for handling the population, all beyond their boundaries being liable to be shot. Both in
South Africa and the Philippines every practicable attention was given to the comfort of those forced to
stay within the boundaries of these camps; this fact the officia records show.

Besides in South Africa Lord Kitchener established effective lines of block-houses, joined by wire
netting and other obstructions to free passage to confine the enemy within certain limits where the
troops could get at them. It was an expensive system; required 5,000 block-houses, varying in distance
apart from 500 to 3,000 yards, requiring on an average 10 men to each house, or 50,000 soldiers all
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together; but the result vindicated the wisdom of the scheme and the pertinacity with which it was
pursued.

The extraordinary, not to say unprecedented leniency of the United States Government in dealing with
the Filipinos after all semblance of regular fighting was abandoned by the latter and guerilla practices
alone resorted to, must have surprised the civilized world. The chameleon character of these people
just referred to-pretended friends one moment, enemies in ambush the next-placed them outside the
pale of civilized warfare and justified severest measures of repression. The measure of mercy towards
them wasfilled to overflowing.

While this was true, there were some sporadic cases of cruelty practiced upon the natives by the
soldiery in violation of the 1aws of war, which peremptorily forbid torture. The disposition to indulge
such practices arose probably out of the diverse policies of the two parties contestant, the United States
pursuing one of beneficence, even in derogation of its rights under the laws of war, the Filipinos
pursuing their course of treachery and unguenchable hate in utter disregard of these laws. As that
which was legitimate was not availed of, to meet this course of savagery the illegitimate crept in.[124]

104. Irregular warfare cannot be legalized.

States sometimes attempt to justify subjects who make war in an irregular manner . But the practice is
in-flexibly condemned by modern laws of war. Not because those so engaged are necessarily bent on
crimes; on the contrary they may be actuated by the most patriotic motives . but because each party has
aright to know who his enemy is and besides, if hostilities so conducted were legalized, a convenient
cover would be furnished for all kinds of excesses. Under the customs of war, unless the troops have
the authority of their State to act, their appropriating property is robbery, their taking life is murder.
Nor does the civil-law maxim that subsequent ratification has a retrospective effect, and is equivalent
to a prior command, have here any application. The authorization must be prior in point of time to the
hostile acts, otherwise they are crimes. The irresponsible doings of unauthorized bodies can not be
given the sanction of warfare regularly conducted. To do this would be to confound all distinctions
between right and wrong. No nation can afford to do this unless it has resolved to revert to the
practices of barbaric ages.{ 22}

105. Authorization necessary for combatant.

In the Franco-German war of 1870-71 the German commander-in-chief issued a proclamation
requiring an authorization for each individual. "Every prisoner,” it was said, "who expects to be treated
as a prisoner of war, must prove his character as a French soldier by an order issued by the lawful
authorities and directed to him showing that he has been called out and incorporated into the rinks of a
military corps organized by the French government.”

106. Distinction, guerillas. and levies en masse.

An important distinction is made between hostile acts of guerillas and of levies en masse, called into
the field by their government.{ 23} The |leaders of the latter, as arule, are regularly commissioned, and
all act under proper authority. Such masses are not in the same category before the law with those
[125] who, self-authorized, presume to engage in hostilities. It is true that levies en masse will seldom
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if ever be uniformed. This might be impracticable, and to expect it might be unreasonable. Their
organization may, and generaly will, be imperfect. Yet they have that in their favor which vitaly
distinguishes regulars from irregulars, namely, the previous authorization of their government to wage
war by recognized methods. So long as they conduct war upon proper principles, their appearing on the
field is not a just cause of complaint. On the contrary, instead of subjecting themselves to pains and
penalties for nobly defending their country's rights and vindicating her honor, they will deserve and
receive every consideration from a generous foe. But to become entitled to be treated thus, levies en
masse must conduct hostilities in accordance with the laws of war. They can not be soldiers one day,
the next be engaged in the peaceful pursuits of life, and the day after again be found in hostile array.
Such conduct will inevitably class them as guerillas and banditti. It will forfeit the respect with which
the enemy may have regarded them, and call down upon their heads a well-merited vengeance. { 24}

107. Part that levies en masse act.

The part which levies en masse must act is full of difficulties. That they have no distinct uniform, no
firmly settled organization, no system of supply, whether of provisions, clothing, arms, and
ammunition, or means of transportation, renders it extremely difficult for them long successfully to
keep the field. Yet it is necessary that they conform in their military operations to the well-recognized
practices of modern warfare. If they do not, they are in no wise distinguishable from those irregulars
who when apprehended may be summarily dealt with. And this renders it advisable before a State calls
out its subjects en masse to consider well not only the hoped-for advantages, but also the possible evil
results which may follow such a proceeding. If, as they are likely [126] to do, under the pressure of
sustained effort, the levies break up, disintegrate, and scatter into disorganized, illy-assorted, and
feebly-commanded bands, demoralization ensues, love of plunder indifferently of friend or foe
supplants the promptings of patriotism, The war becomes irregular on their part, forfeiting to them the
protection due to their former character.

Considerations similar to these no doubt led the elegant and philosophic Napier, when narrating the
efforts of Spain to repel invaders from her soil, to make the remark that, to raise a whole people against
an invader may be easy, but to direct the energy thus aroused is a gigantic task, and, if misdirected, the
result will be more injurious than advantageous. "That it was misdirected in Spain, continues he, "was
the opinion of many able men of all sides, and to represent it otherwise is to make history give false
lessons to posterity. Portugal was thrown completely into the hands of Lord Wellington; but that great
man, instead of following the example of the supreme junta and encouraging independent bands,
enforced military organization upon totally different principles. The people were, indeed, called upon
and obliged to resist the enemy, but it was under aregular system by which all classes were kept in just
bounds, and the whole physical and moral power of the nation rendered subservient to the plan of the
genera-in-chief."{ 25}

108. Danger in levies becoming querillas.

It is when levies en masse are scattered, as they are so apt soon to be through inherent weakness due to
want of proper organization and supply system, that habits of license, violence, and disrespect for
rights of property are quickly contracted, and render their members unfit for the duties of citizens. The
efforts of disconnected bands avail nothing of permanent value to the State in the face of a regularly
organized and well-directed enemy; while their members, subsisting by force off the resources of the
country, strike far greater terror to unarmed friends than to the armed foe.[ 127
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109. Distinquishing mark necessary, levies en masse.

The requirement that levies en masse or soldiers of any description shall wear some distinguishing
mark of dress to show that they are combatants can never be enforced.{26} Moreover, it is not so
necessary as is generaly thought. This was demonstrated in the American Civil War from 1861-65.
The rebels had a uniform, prescribed by their regulations, but circumstances did not permit of its being
worn except by an individual here and there. The great body of the rebel armies - hundreds of
thousands - were dressed in any way that was convenient. The only distinctive feature that could be
said to characterize their clothing was that the general effect was a peculiar shade of brown, familiarly
known as "butternut.” This want of distinctive uniform was often the cause of mistakes being made by
members of the opposing forces of amore or less serious nature; but as it was a recognized fact that the
rebel government could not clothe its troops any better, the Federal commanders soon ceased to expect
it. Asaresult aparticular style of clothing, or special mark apparent in the soldiers garb, was no longer
atest asto whether they were entitled to be treated as combatants. If they were acting under competent
authority and observed the customary laws of war, it was sufficient; to have attempted to punish them
for not being distinguished by some mark of dress would only have resulted in wholesale retaliations.
Nor was this want of uniform in all cases confined to the rebel armies. In some instances the Federal
troops, particularly the cavalry, at the end of a campaign, with less excuse than their antagonists,
presented an appearance little if any better than the latter. In many cases the original uniform would be
wholly gone, and its place supplied by garments of any hue picked up at random; while nothing was
more common on such occasions than to have the so-called uniform pieced out half by rebel
"pbutternut” and half the "Union blue." This was particularly so in the western field of operations. If the
enemy had been so fortunate as to raid a Union clothing depot, they would be similarly decked [128]
out; when this occurred it was sometimes difficult to distinguish friend from foe.

110. State may rely on levies alone for fighting for ce.

There is no impropriety in a State, if it so desires, relying for its fighting force upon the precarious
services of levies en masse rather than regularly organized armies{27} That such State is thereby a
loser is not arational, nor is apt to be an actual, cause of complaint to its enemy. The adoption of this
policy is purely a matter for each State to determine for itself. It is true that it is sometimes claimed
that the employment of such leviesis contrary to the laws of war. But if these assertions be examined
into it will be found that those who maintain this position are actuated by no higher motive than self-
interest. They are those who support large standing armies, train the entire able-bodied male population
for war, and have a system of mobilization worked out practically during peace whereby the regularly
organized armies, embodying the whole armed strength of the nation, can quickly be placed in the field
in time of war. Thisis the policy of the more important States of continental Europe. With them levies
en masse are not favored. And yet France in 1814, and again in 1871, resorted to them; asin fact every
people of spirit would always do in the last extremity. On the other hand, those States will be found to
maintain the right to levy such masses which have small standing armies or have not adopted the
principle of universal service in the ranks. These States are far the more numerous of the two classes,
and embrace all nations except those of Central Europe. It will not be denied that it is to the interest of
States with small standing armies to maintain the legality of levies en masse. If attention be confined,
therefore, to this narrow view of the subject, these States have no advantage in the argument over those
who maintain the opposite opinion, for each looks no further than personal interest. But those who
support the affirmative []129] of the question have, in addition to self-interest, this cogent
circumstance in their favor, namely, the fact that every military nation, large and small alike, when
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driven to extremities, resorts to levies en masse to defend the homes and firesides of its people if
expediency prompts the measure.

Under these circumstances no nation has hesitated to resort to levies from conscientious scruples. And
on principle the right to employ levies en masse can not successfully be controverted. No independent
State, unless it be agreeable to itself, is obliged to keep one soldier in its employ. Its military system is
a matter of internal policy. Its military force may be regulars or militia, or any other the State may
deem to be proper. It is true that, under the pressure of external circumstances, as for instance,
considerations affecting the balance of power among nations, a State may be compelled to enter into
engagements which curtail her natural freedom of action regarding the character and number of her
military forces. But we speak now of her rights as an independent State among the nations of the earth.
As such she has aright to determine for herself what her military force shall be. She is answerable to
other nations only to this extent, that when this force takes the field it shall carry on hostilities
according to the laws of war.

111. Character of military, guestion State policy.

In arriving a a solution of the problem as to the character of its military force, the geographical
position of the State and the military policy of its neighbors are circumstances of the greatest
importance.{ 28} Self-preservation is the first law of nature with States as with individuals. Each State
adopts those measures of self-defense which, depending upon its situation and the character of its own
and of neighboring people, are best calculated to preserve its integrity unimpaired. The question is how
best to secure the safety of the State; each determines the question for itself. If it choose, in the first
instance, to rely upon the efforts of a small standing army, supported by militia or volunteers, and
ultimately upon levies en massg, it isits own concern. The right to adopt this policy [130] is perfect. Its
expediency is another question. In determining upon this the great difficulty of directing the fighting
power of such masses with coherency and effect; the impossibility of making a prolonged effort with
them; the embarrassment ever attending their supply and transportation; the danger of their melting
away, becoming mere marauders at a time when they are most needed, more dangerous to friends than
foes, - are considerations not to be lost sight of by a State which depends upon levies en masse to
sustain its honor, vindicate its rights, and redress its wrongs.

112. Recent discussions, levies en masse.

With regard to employment of levies en masse it may be said, after a most interesting and intelligent
discussion of the subject since 1870, particularly at various conferences of learned bodies in Europe
versed in the laws of war, that general opinion there expressed tends to maintain these propositions:
(), that in order to insure treatment as belligerents irregular troops must wear some distinguishing
mark; (2) that they must be commanded by officers who are commissioned by their government; (3),
they must observe the laws of war.{29} Upon this point the American Instructions are as follows (Sec.
3, par. 4, 5):

"If the people of that portion of an invaded country which is not yet occupied by the enemy, or of the
whole country, at the approach of a hostile army, rise, under a duly authorized levy en masse to resist
the invader, they are now treated as public enemies, and, if captured, are prisoners of war.
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"No belligerent has the right to declare that he will treat every captured man in arms of alevy en masse
as abrigand or bandit.

"If, however, the people of a country, Or any portion of the same already occupied by an army, rise
against it, they are violators of the laws of war, and are not entitled to their protection.”[131]

{1} Manning, p. 166; Woolsey, Sec. 125; Am. Inst., Sec. 1, cl. 21, 23; Bluntschli, I., Sec. 2.
{2} Kent, 1, p. 55; 2 Black, 635.

{3} Bluntschli, 1, Secs. 21, 33, 38.

{4} Wheaton, Part 1V., Sec. 345; Inst. Arm. in the Field, Sec. I, cl. 23, 24, 27; Manning, p.204.
{5} Halleck, Chap. 18. Sec. 3.

{6} Scott's Autobio., p.550; Vattel, Bk. I11., Ch. 8, Sec. '47; Bluntschli, Laws of War, I., Sec. 59.
{7} Instructionsfor U.S. Armiesin the Field, Sec. 1, pars. 17, 18.

{8} Prize Cases,2 Black, 674; 2 Wallace, 419; Wails, Sec. 123.

{9} Fordv. Surget, 97 U.S., 604; Williamsv. Bruffy, 96 U.S,, 176; 2 Black, 674.

{10} Inst. For Armiesin the Field, Sec. 10, cl. 7, 8.

{11} Brownv. U.S,, 8 cranch, 149.

{12} Act August 6, 1861, 12 Statutes at Large, 319; July 17, 1862, ibid., 591; Maerch 12, 1863,
ibid, 820.

{13} Inst. U.S. Armiesin the Field, Sec., 4; Bluntschli, Laws of War, 1., Sec. 134.

{14} Hall, p 433.

{15} Wails, 5th edition, Sec 125.

{16} Hague Conference, Sec. I, Chap. I, Art. 1.

{17} Vattel, Book |11, Chap. 15, Sec. 226.

{18} G.0. 1, Dept. Mo., Jan. 1, 1862, R. R. S,, I, Vol. 8, p.476; Scott's Autobio., p. 574; Walls,
Secs. 134, 142; Sec. 13, Chap. 4, note.

{19} Bluntschli's Laws of War, 1., Sec. 3.

{20} Inst. Armiesin the Field, Sec. 4, Cl. 2-4.

{21} Customs of War, Tovey, p. 75.

{22} Halleck, Chap. i6, Sec. 8; Kent, I., pp 94, 96; Lieber's Misc. Wntings, Vol. 2, "Guerilla
Parties'; see also Dr. Bluntschli, Laws of War, V.; also I, Secs. 61, 61a.

{23} Hall, pp. 474-477.

{24} Bluntschli, Laws of War, I., Sec. 6.

{25} PeninsulaWar, Book 1X., Chap. |

{26} Bluntschli, Laws of War, 1., Sec. 61.

{27} Bluntschli, Laws of War, 1., par. 89; Inst. Armiesin Field, Sec. 3, pars. 4, 5; Hague Conf.,
Sec. |, Chap. 1, Art. 11 (G.0. 52, A.G.0., 1902.)

{28} 2 Wheaton, Part Il., Sec. 63

{29} Manning, p.207, Amos note; Maine, pp.168-176; Hall, pp.474-477; Bluntschli, 1., Sec. 132;
Hague Conf., Sec. 1, Chap. |, Art. I. (G.O. 52, A. G. 0., 1902.)
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CHAPTER IX. LAWS OBLIGATORY WITHIN OCCUPIED
TERRITORY.

113. Thelaw of war prevailsin occupied territory.

As territory subject to military government forms no part of the national domain unless by conquest,
treaty, or appropriate legislation it becomes such, it follows that the laws of the United States, of their
own force and rigor, do not extend over that territory.{ 1} Nor, by the law of nations, is either the civil
or crimina jurisdiction of the conquering State considered as extending over such territory.
Jurisdiction of the vanquished power is indeed replaced by that of military occupation,{2} but it by no
means follows that this new jurisdiction is the same as that of the conquering State. It is usually very
different in its character and aways distinct in its origin. Hence the ordinary jurisdiction of the
dominant State does not extend to actions, whether civil or criminal, originating in the occupied
territory. As remarked upon one occasion by the Supreme Court of the United States. What is the law
which governs an army invading an enemy's country? It is not the civil law of the invaded country; it is
not the civil law of the conquering country; it is military law, the law of war, and its supremacy for the
protection of the officers and soldiers of the army when in service in the field in the enemy's country is
as essentia to the efficiency of the army as the supremacy of the civil law at home, and, in time of
peace, is essential to the preservation of liberty.{3} "In the event of military occupation,” said Maine,
"the authority of the regular government is supplanted by that of the invading army. The rule imposed
by the invader is the law of war. It may in its character be either civil or military, or partly one and
partly the other. [132] The rule of military occupation has relation only to the inhabitants of the
invaded country."{ 4}

114. Caseforeign army permitted on friendly soil.

It iswell settled that aforeign army permitted to march through afriendly country, or to be stationed in
it, by permission of its government or sovereign, is exempt from the civil and criminal jurisdiction of
the place{5} So much the more would an army invading an enemy's country be exempt from the
jurisdiction of the latter.{6} On the other hand military government does not permanently oust the
jurisdiction of the vanquished and ipso facto substitute the national jurisdiction of the occupying State.
Such an effect is produced only by incorporation or definitive occupation. We refer here only to the
jurisdiction of common law and the ordinary and usual cognizance of cases without in any manner
diminishing the rights derived from war and the measures necessary for the government of military
occupation. In, this respect there is no difference between a war in which the contending parties are
independent nations and war waged against rebels treated as belligerents{7} For when a nation
becomes divided into two parties absolutely independent and no longer acknowledging a common
superior, the war between the parties stands on the same ground, in every respect, as a public war
between two different nations.

115. Three classes to be dealt with.

The question here arises. What laws are obligatory upon the authorities enforcing military
government? Broadly, the answer must be in the language just quoted of the Supreme Court, "The laws
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of war." But practically the subject admits of more precise determination. The military commander,
under military government, will deal with three classes of cases. First, those affecting the persons and
property of the conquered, determining their rights, duties, and obligations, second, those which
concern, in a similar manner, citizens of the conquering State, either soldiers or others within the
district occupied; third, those which affect citizens of neutral States similarly [133] situated. The laws
which control in dealing with the first and last classes are those of war, absolutely; but, as to the
second, the rule, upon examination, will be found to be somewhat different.

116. L aws affecting per sons and property of conquer ed.

As to the first class: It has been shown {8} that retention of local laws, for the adjudication of local
affairs in the subjugated district, is a matter within the discretion entirely of the conqueror.{9} Itishis
act of grace. The rule is convenient as well. It would be productive of the greatest confusion if a
community who had been governed by one law should have that law, with which they are acquainted,
suddenly changed for another of which they are totally ignorant, as well, of the tribunals which are to
administer justice among them. They may be permitted, therefore, to preserve their laws and
institutions for the time, subject to modification at the will of the conqueror. Indeed, under the present
rule, local laws remain in force until so modified.{10} Thisis a great amelioration of the former rule.
By the severe practices of war, as carried on in ancient and indeed far down into modern times, the
vanquished had no rights as against the victorious enemy. But under the softening influences of
Christianity and an advancing civilization these stern laws of man in his natura and primitive state
have been greatly ameliorated. These modifications are elastic and their practical application
characterized by more or less severity, but in their general effect they are regarded as obligatory upon
commanding generals in the exercise of belligerent rights. For their observance the generals are
answerable to their government, and the latter to the family of nations. [134]

Immediately upon the military occupation these laws cease that pertain to prerogatives of the former
government; so also do rights vested in individuals, but which rest only on prerogatives of the former
sovereign.{ 11}

NOTE.- It has been asserted that the authority of tile local, civil, and judicial administration is
suspended, as of course, so soon as military occupation takes place, athough it is not usua for the
invader to take the whole administration into his own hands. The latter branch of the rule doubtless
conforms to general experience, but the former it is believed does not. So far from the local, civil, and
judicial administration being Suspended, as matter of course, upon the assumption of control by the
military authorities of the invader, they continue, if they so elect, in the full execution of their duties
unless the conqueror by some positive act notifies them to the contrary, or in some unmistakable
maimer gathers the authority into his own hands. Upon this point the American Instructions provide:
"All civil and pena law shall continue to take its usual course in the enemy's places and territories
under martial law [military governments, unless interrupted or stopped by order of the occupying
military power; but al the functions of the hostile government- legidative, executive, or
.administrative - whether of general, provincial, or local character, cease under martial law, or continue
only with the sanction, or, if deemed necessary, the participation of the occupier or invader." (Sec. 1,
par. 6.)
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117. Asto these, conqueror should lean towar ds mercy.

Ostensibly, at least, war is entered upon either to obtain justice from an independent power or to
enforce national supremacy against rebels. War existing, each belligerent has a right, as against the
other, to do whatever he finds necessary to the attainment of the end he has in view. He has aright to
put in practice every measure that is necessary in order to weaken the enemy, and may choose the most
efficacious means to accomplish this purpose. But, while strictly pursuing this course, he should listen
to the voice of mercy. The lawfulness of the end, and the right to the necessary means to attain it, do
not, in the modern view, give the conqueror a right to abuse his power. Right goes hand in hand with
necessity and the exigency of the case, but never outstrips them.

118. Instructionsfor American armies on this point.

To this effect are the American Instructions: "Martia law™" [military government], it is therein stated,
"in a hostile country consists in the suspension, by the occupying [135] military authority, of the
criminal and civil law, and of the domestic administration and government in the occupied place or
territory, and in the substitution of military rule and force for the same, as well as in the dictation of
general laws, asfar as military necessity requires this suspension, substitution, or dictation.

"The commander of the forces may proclaim that the administration of al civil and penal law shall
continue, either wholly or in part, as in times of peace, unless otherwise ordered by the military
authorities.{ 12}

"On occupying a country an invader," says Hall, "at once invests himself with absolute authority, and
the fact of occupations draw with it, as of course, the substitution of hiswill for previously existing law
whenever such substitution is reasonably needed, and also the replacement of the actua civil and
judicial administration by military jurisdiction. In its exercise, however, this ultimate authority is
governed by the condition that the invader, having only a right to such control as is necessary for his
safety and the success of his operations, must use his power within the limits defined by the
fundamental notice of occupation, and with due reference to its transient character. He is therefore
forbidden, as a general rule, to vary or suspend laws affecting property and private personal relations,
or which regulate the moral order of the community."{13} The word "forbidden” here used can
probably only mean that the invader is under moral obligations. His superiors alone have authority to
forbid his doing anything.

119. Courts, such as congueror elects.

And not only the laws, but the courts for administering them are such as the conqueror may elect. They
may be either the ordinary civil courts of the land, or war courts, generally styled in the United States
service, military commissions and provost courts. "The most important power exercised by an invader
occupying a territory,” says Maine, " is that of punishing, in such manner as he thinks expedient, the
[136] inhabitants guilty of breaking the ruleslaid down by him for securing the safety of the army. The
right of inflicting such punishment in case of necessity is undoubted; but the interests of the invader,
no less than the dictates of humanity, demand that inhabitants who have been guilty of an act which is
only a crime in consequence of its being injurious to the enemy, should be treated with the greatest
leniency consistent with the safety and well-being of the invading army."{ 13}
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120. Judicial system organized in New M exico.

When New Mexico was occupied by United States forces in 1846, there was established a judicial
system, consisting of an appellate court constituted of three judges appointed by the President, and
circuit courts, in which the laws were to be administered by the judges of the superior or appellate
court in the circuits to which they should be respectively assigned. The jurisdiction of the courts
extended, first, to all criminal cases that should not otherwise be provided for by law; second,
exclusive original jurisdiction in al civil cases which should not be cognizable before the prefects and
alcaldes. Of the validity of these measures no question was ever raised during the period that the
territory was held by the United States as conqueror. It would seem to admit of no doubt that during
the period of its existence and operation this judicia system must legally have displaced and
superseded every previous institution of the vanquished or deposed political power which was
incompatible therewith.{ 14} The validity of the judgments of these courts has been sustained by the
Supreme Court of the United States, {15} - the principle upon which the latter court proceeded being
that an order given in accordance with the laws of war, by virtue of the conqueror's right to be obeyed,
should have the effect of law as to acts done under his authority while still in force{16} [137] All
United States military authorities, wherever their conquering arms have gone since the beginning of
the Spanish War in | 898, have acted on this principle.

121. Gen. Scott's. judicial system, M exico.

Wherever the armies of General Scott operated in Mexico there was not permitted the least interference
with the administration of justice between native parties before the ordinary courts of the country. Trial
of offences, one party being Mexican and the other American, was referred to military commissions,
appointed, governed, and limited, as nearly as practicable, in accordance with the law governing
courts-martial in the United States service. The proceedings were recorded, reviewed, approved, or
disapproved and the sentences executed like in cases of courts-martial. But no military commission
was authorized to try any case clearly cognizable under the law by local courts. Further, no sentence of
a military commission was permitted to be put into execution against any individual belonging to the
American army which was not, according to the nature and degree of the offence as established by
evidence, in conformity with known punishments in like cases in some one of the States of the United
States. In so far as inhabitants of Mexico, sojourners and travelers therein, were concerned, the other
parties to the trial being American, cognizance of causes by military commissions was confined to
crimes known to the municipal laws of the States of the Union and to the unlawful acquirement of
United States property from members of the invading army. A certain kind of political offence
affecting only inhabitants of the country was aso made triable by military tribunals, viz.. where
prosecutions had been commenced before the civil courts of Mexico against members of the
community on the allegation that they had given friendly information, aid, or assistance to the
American forces, their prosecutors, when they could be apprehended, were brought before military
commissions.{17} [138]

122. Same; its advantages.

The policy here adopted by the American general worked like a charm. It won over the Mexicans by
appealing to their self-interest, intimidated the vicious of the several races, and, being enforced with
impartia rigor, gave high moral deportment and discipline to the invading army. The penetration of
that army into the hearing of the enemy's country, when we consider its small numbers and the
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resistance it encountered due to the numerical strength of the opposing army, the great natural and
artificial obstacles to be overcome, and the dictating peace from his captured capital, challenges
admiration as a great military achievement. But we have the evidence of the commander himself that
valor and professional science could not alone have accomplished all this with double the number of
troops, in double the time, and with double the loss of life, without the adoption and carrying into
execution these and other similar measures at once deterrent of crime in all classes and conciliating to
the people conquered.{ 18} [139]

NOTE. We are informed by General Scott (Autobiography, Vol.2, p 392) that he wag prompted, in the
first instance to draft the afterwards famous "Martial Law" order (see Appendix) before he left
Washington for the scene of hostilities, upon receipt of information from General Taylor, commanding
in Mexico, that the "wild volunteers as soon as beyond the Rio Grande committed with impunity all
sorts of atrocities on the persons and property of Mexicans, and that one of the former from a
concealed position had even shot a Mexican as he marched out of Monterey under the capitulation.”
He submitted the draft of the order to the War Department as a proper one to be promulgated by the
genera then commanding in Mexico to meet the case of such crimes. But it was silently returned to
him as "too explosive for safe handling.” Since those days the United States authorities have learned a
great deal asto the rights of military commanders operating in enemy country.

There was no reason why crimes occurring in Mexico in violation of the laws of war, such as
perpetrated by guerillas, banditti, and other irregular bodies of the enemy, should not have been
referred to military commissions for trial, except that General Scott, in enumerating the offences that
commissions could take cognizance of, did not mention such crimes. To meet these cases, of frequent
occurrence, after the city of Mexico was captured, and the enemy, driven from the field and almost
dispersed, encouraged marauding and predatory warfare of small parties on the lines of communication
and detached posts of the American army, General Scott organized what were called councils of war,
composed of not less than three officers. There was no necessity for the two kinds of courts, namely,
councils of war and military commissions. Each was sufficient, had the commander but invested it
with requisite powers, for the trial of all cases brought before both. There was this positive
disadvantage in having both, that thereby confusion resulted when the character of the offences was
such as made it questionable which court probably could assume jurisdiction. This could have been
avoided by having one style of war court take cognizance of all offences not triable by courts-martial
or the civil courts of the land. We have profited by this experience. The council of war has dropped out
of use in the United States; military commissions have since performed the duties formerly devolving
on both, and, as the only recognized war court, has received on an extensive field and in a vast variety
of cases the sanction not only of executive, but of legidative and judicial authority.

123. Local judiciary, within territory of rebels treated as belliger ents, requlated by conqueror.

Thus far reference has been made only to courts and systems of judicature organized during military
occupation of territory outside the boundaries of the United States. The same rules govern within
territory wrested from rebels treated as belligerents. The decisions of the Supreme Court of the United
States have dispelled whatever doubts at one time existed on this subject. That they should have
existed is not surprising when we recal the belief, long inculcated, that the Federal Government,
however strong in conflict with aforeign foe, lay manacled by the Constitution and helpless at the feet
of adomestic enemy.{ 19} The constitutional right of Congress and the Executive Department to adopt

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Chapter 1X: Laws Obligatory Within Occupied Territory 74

ordinary war measures for suppressing rebellion, under the circumstances here mentioned, was
repeatedly affirmed. The war powers of the Government and its agents were pronounced equal to the
emergency; and among others the power to institute courts, with both civil and criminal jurisdiction,
and military commissions. { 20} [140]

"Although," said the Supreme Court in New Orleans v. Steamship Company, "the city of New Orleans
was conguered and taken possession of in civil war waged on the part of the United States to put down
an insurrection and restore the supremacy of the National Government in the Confederate States, that
government had the same power and right in the territory held by conquest as if the territory had
belonged to aforeign country, and had been subjugated in a foreign war. In such cases the conquering
power has aright to displace the preexisting authority, and to assume to such extent as may be deemed
proper the exercise by itself of al the powers and functions of government. It may appoint all the
necessary officers and clothe them with designated powers, larger or smaller, according to its pleasure.
It may prescribe the revenues to be paid and apply them to its own use or otherwise. It may do
anything necessary to strengthen itself and weaken the enemy. Thereis no limit to the powers that may
be exerted in such cases save those which are found in the laws and usages of war."{ 21}

124. Same.

It were useless to record every instance illustrative of the exercise of war powers by the establishment
of courts, military or civil, in conquered, rebellious districts. The great principle was first assumed and
afterwards confirmed by decisions of the Supreme Federal Tribunal, that, l[imited only by the usages of
war, the authority of the President and military commanders in the premises was compl ete.

125. Gen. McCldlan's orders, Peninsular Campaign.

When General McCléllan, in the prosecution of the Peninsular campaign, reached the vicinity of
Y orktown, Va., he on April 7, 1862, issued orders for the regulation not only of his army under certain
contingencies in enemy country, but of non-combatant enemies themselves in their relations with the
members of that army. In doing this he took as a model the orders previously referred to, issued by
General Scott in Mexico under similar circumstances of hostility.{ 22} [141]

Premising with the remark that the army had advanced to its then position for the purpose of
compelling submission to the laws of the United States, and that extensive military operations were
found necessary for the suppression of rebellion, the General announced that it was found absolutely
necessary for the protection of the inhabitants and their property and the good order of the army to
establish that unwritten code of law which civilization has provided for such exigencies. It was
therefore ordered: "First, that martial law be, and the same is hereby, declared to exist in and about all
places occupied by the forces of the army for any and every military purpose, and in and about all its
moving columns and detachments of whatever kind. Second, that all acts committed where martial law
is here declared to exist, either by officers, soldiers, or other persons connected with the army, or by
inhabitants or other persons, which are commonly recognized as crimes against society, or which may
be done in contravention of the established rules of war, shall be punishable by a court or military
commission. Third, among the acts that are made punishable are murder, rape, malicious persona
injuries, arson, robberies, theft, and wanton trespass, including also all attempts to perpetrate such acts;
provided, however, that no cause aready cognizable by courtsmartial shall be tried by military
commissions. Fourth, military commissions under this order shall be appointed, governed, and
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conducted, their proceedings reviewed and their sentences executed as nearly as practicable in
accordance with courts-martial; provided, that all punishments under military commissions shall be of
the description generally affixed throughout the United States to similar offences."{23} So far as
practicable municipal laws of the district occupied and all causes between the Inhabitants thereof were
not interfered with. The order was intended to be and was in fact a supplemental code rendered
necessary by the new position of the army in enemy country and the [142] relations of the population
to the members of that army. It need hardly be pointed out that the term "martial law" as here used, and
as previously used by General Scott in Mexico, had not the signification given to it in this work, but
was descriptive of the state of things which always exists on the theatre of an enemy's active military
operations. The order was but the announcement, by the general commanding an invading army to all
those in the territory militarily occupied, of the rules by which, within the limits pointed out, the
military government which existed in fact and without announcement was to be regulated.

126. War Judiciary, Memphis, Tenn.

The course pursued by the United States commanders at Memphis, Tennessee, furnishes another
instructive example of the exercise of military authority in conquered rebel territory, but under
different circumstances. Memphis was a large, and especialy from a strategic point of view, an
important place. Its government involved the determination of many questions, civil, criminal,
military. The population was implacably hostile when the city was captured, and they remained so. It
had not the commercial advantages of New Orleans, and therefore there was less to distract the
attention of the people from the hardships of their surroundings and to allure them through the avenues
of trade and resulting material prosperity, to a reconciliation with their conquerors. From the day of its
occupation by Union forces until the end of the war the city remained, therefore, a camp, and the
inhabitants liable to be subjected in every respect to summary military rule.

127. Authority of military commander s, not well under stood.

In those early days the authority of military commanders under these circumstances was not fully
understood. Nor is this surprising when it is recalled that political policy, varying from day to day,
went hand in hand with the military measures for the suppression of rebellion. The Government moved
in its career of conquest with the olive branch in one hand and the sword in the other. This made
commanders uncertain as to the extent of their powers. Consequently, we find General Grant writing
from Memphis soon after its capture [143] to the commander of the Department of Mississippi: "As |
am without instructions, | am a little in doubt as to my authority to license and limit trade, punish
offences committed by citizens, and in restricting civil authority. | now have two citizens, prisoners for
murder, whom | shall have tried by military commission, and submit the findings and sentence to you.
* * * Thereis a board of trade established to regulate what goods are authorized to be received, and
who are authorized to receive them. | think it will be necessary also to establish some kind of court to
settle private claims."{ 24}

128. Same subject, asillustrated in Memphis.

As the necessity for it became more apparent, the reins of government were gradually more firmly
gathered into the hands of the military authorities. Orders were published re-opening trade and
communication with the surrounding country, and prescribing rules in conformity with which travel in
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and out of the city should be conducted. As before mentioned, the rents accumulating for houses of
those who had left their homes to cast their fortunes with the enemy were directed to be paid to the
United States Rental Agent, appointed by the military commander. The commanding general did not
assume authority to confiscate the rents nor did he seize them as booty of war; but, by his subordinates,
collected and held them subject to such disposition as might be thereafter made of them by the
decisions of the proper tribunals. If, in his judgment, the measure added to the security of his own
army, or diminished the enemy's resources, it would be difficult to show that it was not a proper
military precaution, entirely consistent with the established rules of war.{ 25}

129. Criminal court established.

Soon after occupation a general order was published, he object of which was to punish or restrain all
disorders or crimes against the peace and dignity of the community. Provost marshals were appointed,
who were constituted the guardians of the peace, having at their command a suitable provost guard and
also supervision of the city civil police force. A [144] military commission, composed of three army
officers, was organized. Civil offences committed by civilians were referred, as usual, to civil courts.
Civilians found lurking about the camps or military lines were ordered to be arrested and treated as
spies. The hours during which al, both the military and civilians, were permitted out at night were
regulated. The military commission was not at this early period of its existence given cognizance of
civil causes. Its jurisdiction was limited to offences against the laws of war, and to all offences against
military law or order not cognizable by courts-martial, whether committed by soldiers or others.{ 26}

130. Same subj ect.

Shortly afterwards another military commission was organized, composed of three members, to try all
cases laid before it by department, district, or post commanders, the provost marshal general, or district
provost marshals. Its jurisdiction was limited to crimina offences. It might sentence to fine or
imprisonment, or both, or send persons outside the military lines. All incidental powers, as enforcing
attendance of witnesses, eliciting evidence, and securing bodies of prisoners, were given the
commission to render their authority effective. A correct record was made in each case tried, subject to
review by the department commander.{ 27}

131. War courtswith civil jurisdiction.

Thus far, at Memphis, no attempt had been made to adjudicate civil causes before military courts.
Doubts existed as to the validity of such adjudication.{ 28} In 1863, however, the genera commanding
that city and district appointed a "civil commission,” plainly from its origin a war court in the fullest
sense of the term, with authority to determine causes of a civil nature that might be referred to it. The
civil authority here exercised was subsequently sustained by the Supreme Court of Tennessee, and
decisions of the Supreme Court of the United States leave no room for doubt that, had the decision of
the State court mentioned been appealed from, it would [145] have been affirmed.{ 29} "Theright of a
military occupant to govern,” the Supreme Court of Tennessee held, "implied the right to determine in
what manner and through what agency such government is to be conducted. The municipal laws of the
place may be left in operation or suspended, or others enforced. The administration of justice may be
left in the hands of the ordinary officers of the law, or these may be suspended and others appointed in
their place. Civil rights and civil remedies may be suspended, and military laws and courts, and
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proceedings may be substituted for them, or new legal remedies and civil proceedings may be
introduced. The power to create civil courts exists by the laws of war in a place held in firm possession
by a belligerent military occupant; and if their judgments and decrees are held to be binding on al
parties during the period of such occupation, as the acts of a de facto government, no valid ground can
be assigned for refusing to them a like effect, when pleaded as res judicata before the regular judicia
tribunals of the State since the return of peace.” And it was held, accordingly, that a civil cause within
its cognizance having been decided by the civil commission appointed by the military commander,
and, after the rein-statement of the regular civil tribunals, action having been brought before them on
the same cause, plea of resjudicatawas valid and a bar to the action.{ 30}

132. War courts at New Orleans.

But the most instructive instances of the establishment of courts in enemy territory was at New Orleans
and in Louisiana. The courts themselves had various origins. Subsequently some of their decisions
were reviewed by the Supreme Court of the United States, when the constitutional power of the
President and of military commanders under him to organize war courts, as well as the right of said
courts to take cognizance of al causes, military, criminal, and civil, was fully sustained. { 31} [146]

133. Principlesfor military government city.

The principles announced by the commanding general when the city was captured as those which
should govern him in repressing disorder and crimes and securing the observance of law have been
already mentioned.{ 32}

134. Military commission, criminal jurisdiction.

A military commission of not less than five officers of and above the rank of captain, with a recorder
and legal adviser, was directed to be organized for the tria of all crimes and misdemeanors which by
the laws of any State in the Union or the United States, or the law martial, were punishable with death
or a long term of imprisonment. The sentences of such commission were to be assimilated to those
provided by such laws, regard being had to necessity for severity and prompt punishment incident to
crimes and disorders arising from a state of war. And recognizing that the motives of men entered so
largely as an element of the crimes cognizant by the commission, the commanding general directed
that the rules of evidence of the English common law might be so far relaxed as to alow the accused to
be questioned before the commission to answer or not at his discretion. Charges were drawn and
proceedings conducted substantially after the manner used in courtsmartial. The proceedings,
findings, and sentences were reviewed by the commanding general. The commission took cognizance
of only the higher crimes and misdemeanors. It was without civil jurisdiction.{ 33} So far as known, no
guestion arose as to the authority to appoint this commission or the validity of its proceedings.

135. Provost court, general jurisdiction.

But the jurisdiction of the war courts was not to be restricted to criminal matters; civil affairs were to
be regulated. At the same time that the military commissions were organized an officer of the army
was appointed provost judge of the city of New Orleans. This provost court took cognizance not only
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of criminal, but civil causes, among the latter one involving a judgment for $130,000. Objection being
made that the court legally could not take jurisdiction, the case [147] was finally appealed to the
Supreme Court of the United States, where the following objections to the jurisdiction were urged:
First, that its establishment was a violation of that section of the Constitution which vests the judicial
power of the general Government in one Supreme Court and in such inferior courts as Congress may
from time to time ordain and establish ;{34} second, conceding that there was no violation of the
Congtitution, yet that the commanding general had no authority to establish the court, but that the
President alone had such authority; third, even if the court was rightly established it had no jurisdiction
over civil causes. As to the first objection the Supreme Court in its decision remarked that, in view of
previous decisions,{ 35} it was not to be questioned that the Constitution did not prohibit the creation
by military authority of courts for the trial of civil causes during civil war in conquered portions of
insurgent States; that their establishment was but the exercise of the ordinary rights of conquest.
Regarding the second objection it was observed that the genera who appointed the court was in
command of the conquering and occupying army. It was commissioned to conduct the war in that
theatre. He was, therefore, invested with all the powers of making war, except so far as they were
denied to him by the commander-in-chief, and among these powers was that of establishing courts in
conquered territory. It must be presumed that he acted under orders of his superior officer, the
President, and that his actsin the prosecution of the war were the acts of his commander-in-chief. Asto
the third and last objection, it was remarked that as the Supreme Court of the United States had
determined that the general commanding had power to appoint under the circumstances a court with
authority to try civil cases, notwithstanding the provisions of the Constitution, it would not go on in
this case and determine whether the judge actually appointed in this instance exceeded his powers.
This last was not a Federal question. The State courts had found that he [148] had not exceeded his
powers. The Federal question involved in this branch of the subject was whether a commanding
general could give a provost court cognizance of civil cases, and that question was decided in the
affirmative.{ 36}

136. Two important points decided.

Two important points, vitally affecting authority of commanders in conquered territory, were for the
first time here determined. One, that generals commanding, in the exercise of the ordinary rights of
conquest, must be presumed to act under the orders of the President-that their acts under these
circumstances are in contemplation of law the acts of the President until the contrary affirmatively
appears; the other, that provost courts, established by the conqueror, are not necessarily limited to the
cognizance of minor criminal offences, but may have conferred upon them power to pass upon
important civil cases.

137. The provost court, a war court.

The appointment of this provost court was confessedly but the exercise of a war power. It was the
making use of one instrumentality by the congueror among the many at his command to enforce
legitimate authority. Called by any other name it could equally well have taken cognizance of civil
cases, had the power which brought it into being conferred the jurisdiction. The name made no
difference. It follows, therefore, that the "civil commission” appointed by the commanding general at
Memphis properly took cognizance of civil cases, and that the decision of the Supreme Court of
Tennessee, before cited, correctly expounded the law as to the effect to be given to its judgments.
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138. Further vindication President's war power .

The plenary power of the President and of commanders and military governors under him in
organizing courts in conquered rebel territory was yet more fully vindicated in other cases.

139. War courtsfurther extended in jurisdiction.

Under that clause of the proclamation formally taking possession of New Orleans, which directed that
civil causes between party and party be referred to the ordinary tribunals, [149] the generd
commanding the Union forces permitted the sixth district court of the city and parish of New Orleans
to continue in existence, the judge having taken the oath of alegiance to the United States{ 37} Later
other local district courts were set on foot, judges being appointed in the place of those who had cast
their fortunes with the enemy. But jurisdiction exercised by these courts was limited to citizens of the
city and parish of New Orleans. As to other residents of the State, there was no regularly organized
court in which they could be sued.{38} This judicia system it subsequently devolved on the military
governor of Louisianato regulate{ 39} But it is plain that because of the limited territorial jurisdiction
of the district court, many litigants were without remedy. This, if not corrected, was a grievous evil.

140. Provisional court, plenary powers, court of record appointed.

To make the system more complete and afford all suitors facilities for prosecuting their claims, the
President, by executive order, dated October 20, 1862, organized a provisiona court, constituting it a
court of record, with all the powers incident thereto, for the State of Louisiana. Prefacing his
proclamation with the statement that insurrection had temporarily swept away and subverted the civil
ingtitutions, including the judiciary and judicia authority of the Union, so that it had become necessary
to hold the State in military occupation; that it was indispensably necessary that there should be some
judicial tribunal existing there capable of administering justice the President instituted the provisional
court and appointed a judge thereto, with authority to hear, try, and determine all causes, civil and
criminal, including causes in law, equity, revenue, and admiralty, and particularly exercising al such
powers and jurisdiction as belonged to the district and circuit courts of the United States, conforming
his proceedings so far as possible to the course of proceedings and practice which had been [150]
customary in the courts of the United States in Louisiana, his judgment to be final and conclusive.

The conferring on this provisional judge all such powers and jurisdiction as belonged to the district
courts of the United States included necessarily that of a prize court. That United States district courts
had prize court powers was early decided by the Supreme Court,{ 40} and such powers were expressly
conferred by the act of June 26, 1812.{41} On the other hand, the Supreme Court of the United States,
in the case of Jecker v. Montgomery, had decided that "neither the President nor any military officer
can establish a court in a conquered country and authorize it to decide upon the rights of the United
States or of individuals in prize cases." It therefore remained to be seen whether the jurisdiction
conferred upon the provisional court would be sustained. The validity of its existence was soon
vehemently attacked. The power of the President to establish it was questioned on constitutional
grounds. But this course was sustained by the Supreme Federal Tribunal in a manner at once masterly
and conclusive {42} and received likewise the sanction of the national legislature.{ 43}

The case which first brought the authority of the President to establish the provisional court judicially
in question was that of the Grapeshot.{44} Originally the case was a libel in the district court of the
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United States for Louisiana on a bottomry bond, and was decided in favor of the libelants. Appeal was
taken to the circuit court, where, in 1861, proceedings were interrupted by the Civil War.
Subsequently, by consent of the parties, the cause was transferred to the provisional court, where a
decree was again rendered in favor of the libelants.

Upon the restoration of civil authority in the State the provisional court, limited in duration according
to the terms of the order constituting it, by that event ceased to exist.[151] By act of July 28, 1866, all
suits, causes, and proceedings in the provisional court proper for the jurisdiction of the circuit court of
the United States for the eastern district of Louisiana were directed to be transferred to the latter to be
heard and determined therein; and all judgments, orders, and decrees of the provisional court in causes
thus transferred to the circuit court, it was provided should at once become the orders, judgments, and
decrees of that court, and might he enforced, pleaded, and proved accordingly.{ 45}

Article 3, Section I, Constitution of the United States, declares that "the judicial power of the United
States shall be vested in one Supreme Court and in such inferior courts as the Congress may from time
to time ordain and establish™; and the great question of constitutional law here was raised whether,
consistently with this, the President could establish the court, or Congress, on the suppression of the
rebellion, could, by its enactment, validate its doings, transfer its judgments, and make them judgments
of the now re-established former and proper Federal courts. After citing its previous decisions, the
principles of which were applicable to the case, the Supreme Court remarked that they had no doubt
that the provisional court of Louisiana was properly established by the President in the exercise of his
constitutional authority during the war, or that Congress had power upon the close of the war and the
dissolution of the provisional court to provide for the transfer of cases pending in that court and of its
judgments and decrees to the proper courts of the United States.{46} The clause of the Constitution
relating to the judicial power of the United States, it was observed, had no application to the abnormal
condition of conquered territory in the occupation of the conquering army; it refers only to courts of
the United States, which military courts are not; it became the duty of the National Government,
whenever the insurgent power was overthrown and the territory which had [152] been dominated by it
was occupied by the national forces, to provide, as far as possible, so long as the war continued, for the
security of persons and property and for the administration of justice; the duty of the Nationa
Government in this respect was no other than that which devolves upon a regular belligerent,
occupying during war the territory of another belligerent.{47} The constitutional power of the
President in the premises is found in that clause which provides that he shall be commander-in-chief of
the army and navy of the United States and of the militiawhen called into actual service.{48}

141. Plenary power, appoint war courts, judicially settled.

Thus it has been solemnly determined that the authority of the President, and of commanders under
him, for the establishment of courts in conquered territory is complete, limited only by the exigencies
of service and the laws of war; that such courts, if given jurisdiction by the power bringing them into
existence, properly may take cognizance of questions, military, criminal, and civil; and that there is no
distinction in this regard between the cases of territory conquered from a foreign enemy or rescued
from rebels treated as belligerents.
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142. L aws of Occupation applicable to soldiers and citizens. conquering State.

Let us now consider the second proposition (Ante, Sec. us), namely, what laws and what system of
judicature apply under military government to citizens, soldiers, or others of the conquering State.

143. Soldier s and camp-follower s subject to laws of war.

As to members of the conquering army, soldiers and camp-followers, it will be found that they are
subject only to the rules and articles of war, or, when these fail to meet the case, to the common law
military, the laws of war. That they are not amenable, during military occupation, to the laws or courts
of the conquered State has been judicially ami finally decided.{ 49}

144. Provisions, Articles of War.

The statute in emphatic language declares that "the armies of the United States shall be governed by
the rules and articles of war.{50} They equally apply whether the forces be [153] operating abroad or
within United States territory.{51} That this should be so when the armies are without the boundaries
of the Union follows from the right of the Government to wage wars of conquest; a right which both
experience and judicial decisions have confirmed. {52} This rule rests upon reason; from a military
view awar of congquest may be a defensive war, a fact which the history of nations abundantly shows,
and as such wars necessarily carry its armies without the boundaries of the United States, it follows
that either the statutory law embodied in the rules and articles of war must be held to apply there, Of
those armies so situated be wholly governed by the common laws of war as practiced in the civilized
world. The latter alternative has not found favor with those upon whom the duty has devolved of
interpreting and applying the law.

145. Articles of War applicableregar dlesstheatr e oper ations.

The Constitution empowers Congress to make rules for the government and regulation of the land and
naval forces.{53} Congress, in giving effect to this constitutional provision by the enactment of certain
rules and articles, has in no manner made their applicability depend upon the locality or theatre of
operations. In truth, certain of the articles of war in express terms provide for contingencies happening
in "foreign parts."{54} Hence it is not questioned that whether the armies be within the territorial
limits of the Union, or pursuing schemes of conquest abroad, they are governed by the rules and
articles of war.

146. Scope of this code.

These rules and articles take cognizance of al crimes with a single exception, and all disorders and
neglects to the prejudice of good order and military discipline with which members of the military
establishment are charged. Specific crimes, disorders, and neglects, capital and otherwise, are
denounced therein as military offences, the method of punishment therefor is pointed out, and then,
with a sweeping clause, al other crimes not capital and all other disorders and neglects are brought
within the cognizance of courts-martial according [154] to the nature and degree of the offence, and
made punishable at the discretion of such courts.{ 55}
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147. Applicable unless under statutory restrictions, to all crimes and misdeeds of military and
camp followers

A question has sometimes been raised whether, not- withstanding these provisions of law, certain
heinous crimes when perpetrated by those composing the armies of United States are triable before
military tribunals.{56} Reference is here made to grave offences, which subject the perpetrator to
severe punishment by the ordinary criminal courts of the land. The writer of this work does not join in
these doubts. No doubt is here entertained of the authority of military tribunals to take cognizance of
all offences reflecting upon the service, committed by persons composing the armies of the United
States, with the single exception of capital crimes not specifically mentioned in the Articles of War. On
the contrary, it is believed that the sole criterion of jurisdiction, under the law, is not the name of the
crime or offence, but whether or not in its effects it is prejudicial to good order and military
discipline{57}

It was this jurisdictional question which in great degree prompted General Scott, as has been
mentioned, to promulgate in Mexico a code supplemental to the rules and articles of war, and which
conferred upon military commissions cognizance of many crimes, whether committed by members,
retainers, or followers of the United States Army, upon either the persons or property of the people of
the country, or upon other members, retainers, or followers of the same army. The principle was here
clearly enunciated that, so far as members of the invading army were concerned, the authority of
military commanders to maintain order, punish crime, and protect property was sufficient for every
contingency. Where the statutory law proved deficient, or was supposed to be so, the supplemental
code drawn from the customs of war supplied the deficiency.{58} The [155] principle has received
both judicial and legidative sanction.{59} It may be laid down, therefore, as an accepted rule that
crimes committed abroad by members, retainers, and followers of the army shall never go unwhipt of
justice.

148. Ex-members army not generally triable under Articles of War.

There exists no authority save in the Articles of War and the customs of war for taking cognizance of
such crimes. Except in certain cases, not here considered because not relevant, United States penal
statutes do not apply to crimes perpetrated outside the boundaries of the Union.{60} Not only do
United States courts have no common law criminal jurisdiction, but military tribunals, save in specified
crimes, of which murder is not one, cannot take cognizance of crimes perpetrated by its members who
have ceased to belong to the army. (48, 60, 103, Articles of War.) This may lead and in fact has led to
criminal immunity, as for instance, when Perote, Mexico, was occupied by United States troops and
the place was under military government an officer of the American army was accused of committing
murder upon the person of another. The alleged murderer was arraigned before a military commission,
but pending the trial escaped from the guard and returned to the United States. He was subsequently,
together with the volunteer organization to which he belonged, mustered out of the service. It was held
that he was not, after this event, subject to indictment and trial for the alleged crime, which, if
committed at all, was either against the temporary government established under the law of nations by
the rights of war, or against the rules and articles for the government of the army. If against the former,
the offence and its prosecution ceased to exist when that temporary government gave way to the
restored Mexican authorities. If against the latter, the alleged offender, having been legally discharged,
the service was no longer amenable to the laws governing the army. The [156] criminal code
prescribed by Congress had no validity within Mexican territory. The laws of the United States did not
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extend over conguered districts of Mexico. While the rules and articles of war accompanied the army
for its government, the civil courts derived no authority from that source.{ 61}

149. Tribunals of invaded country no jurisdiction over membersinvading army.

Laws of the invaded country have no validity as affecting members of the conquering army.{ 62} They
can not properly be given jurisdictional effect. This has been frequently and authoritatively decided.
One of the most instructive decisions of the Supreme Court of the United States upon this point arose
out of the seizure of certain property in that part of Louisiana reduced by the Federal forcesin 1862. It
has already been remarked that within this district certain of the civil courts were permitted to exercise
jurisdiction. The decision of the Supreme Court in question put at rest all claim that such, local courts
could pass upon the conduct of members of the invading army. The case arose in the following manner
Some months after the occupation of New Orleans one of the subordinate commanders was sued in one
of the local courts for the seizure of twenty-five hogsheads of sugar and other property belonging to a
citizen of the State. To this suit, though served with citation, the officer made no appearance. Judgment
going by default, action was brought upon the judgment in one of the United States Circuit Courts,
where, the judges being opposed in opinion, the case was taken to the Supreme Court of the United
States. The important question was thus presented for the determination of that court whether an
officer of the United States Army is liable to an action before the local tribunals for injuries resulting
from acts ordered by him in his military character whilst in the service of the United States in the
enemy's country. [157]

This question, the court remarked, was not at all difficult of solution when the character of the Civil
War was adverted to. That war, though not between independent nations, but between different
portions of the same nation, was accompanied by the general incidents of international wars. It was
waged between people occupying different territories, separated from each other by well-defined lines.
Belligerent rights were accorded to the insurgents by the Federa Government. The courts of each
belligerent were closed to the citizens of the other, and its territory was to the other enemy territory.
When, therefore, the Union armies marched into the enemy's country their soldiers and officers were
not subject to its laws nor amenable to its tribunals for their acts. There would be something singularly
absurd, the court remarked, in permitting an officer or soldier of an invading army to be tried by his
enemy whose country he had invaded. The same reasons for his exemption from criminal prosecution
apply to civil proceedings. There would be as much incongruity and as little likelihood of freedom
from the irritations of the war in civil asin crimina proceedings prosecuted during its continuance. In
both instances, from the very nature of the war, the tribunals of the enemy must be without jurisdiction
to sit in judgment upon the military conduct of the officers and soldiers of the invading army.

150. Prolonged occupation does not affect rule.

Nor is the position of the invading belligerent affected or his relation to the local tribunals changed by
this prolonged occupation and domination of any portion of the enemy's territory. The invaders are
equally as free from local jurisdiction as though they were simply sweeping through the country. It is
true that for the benefit of the inhabitants and of others not in the military service - in other words, in
order that the ordinary pursuits and business of society may not necessarily be deranged - the
municipa laws, that is, such as affect private rights of persons and provide for the punishment of
crime, are generaly alowed to continue in force and to be administered by the ordinary tribunals as
before the occupation; but this [158] argues nothing in favor of jurisdiction over the victorious enemy
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who makes these concessions. It is further true that these laws are regarded as continuing in force
unless suspended or superseded by the occupying belligerent. But their continued enforcement is not
for the protection or control of the occupying army, its officers, or soldiers. These remain subject to the
laws of war, and are responsible for their conduct only to their own government and the tribunals by
which those laws are administered. If guilty of cruelty to persons, or of unnecessary spoilation of
property, or of other acts not authorized by the laws of war, they may be tried and punished by military
tribunals. They are amenable to none other except that of public opinion which, it is to be hoped, will
always brand with infamy all who authorize or sanction acts of cruelty and oppression. The decision of
the Supreme Court was, therefore, that the district court of New Orleans, at the time and place
mentioned, had not jurisdiction of the parties and cause of action to render the judgment in question.
{63}

151. Case of Elphinstonev. Bedreechund.

In the course of this opinion there was cited the analogous and instructive case of

Elphinstone v. Bedreechund,{ 64} in which it likewise was decided that aloca court had no
jurisdiction to adjudge upon the validity of a hostile seizure of property; that is, a seizure madein
the exercise of abelligerent right. In that case British forces, November 16, 1817, captured and
afterward held Poonah, the capital of the powerful Mabrattas. A provisional government was
established whose control after wards was undisturbed. On the 17th of July, 1818, the members of
the provisional government seized the private property of a native under the belief that it was
public property entrusted to the holder by the hostile sovereign. At the time there were no
hostilities in the immediate neighborhood, and the civil courts, under the favor of the conqueror,
were sitting for the administration of justice. The whole country, however, was in a disturbed
state. Poonah was greatly disaffected. [159] The vanquished were dispersed, but not subdued.
Action being brought against the members of the provisional government for the seizure,
judgment was rendered against them in the Supreme Court of Bombay upon the ground,
apparently, that at the time and for some months preceding the city had been in undisturbed
possession of the provisional government, and civil courts under its authority were sitting there
for the ad-ministration of justice. On appeal to the privy council judgment was reversed. "We
think," said Lord Tenterden, speaking for the council, "the proper character of the transaction was
that of a hostile seizure made, if not flagrante, yet nondum cessanle bello, regard being had both
to the time, place, and the person; and consequently that the municipal court had no jurisdiction to
adjudge upon the subject, and. that; if anything was done amiss, recourse could only be had to the
government for redress.”

152. Principle further illustrated, Coleman v. Tennessee.

The case of Coleman v. Tennessee goes directly to the same point. Here, while the Civil War was
flagrant, Coleman, a soldier of the Union army, committed murder in Tennessee, then a district
declared by proclamation of the President to be in a state of insurrection. He was tried by court-martial,
found guilty, and sentenced to be hanged. Pending execution of the sentence he escaped. Nine years
afterwards, the rebellion being conquered and Tennessee having resumed her position as a State in the
Union, he was indicted before the criminal court of the district wherein the murder was committed,
convicted of the crime, and sentenced to death. On appeal to the State Supreme Court, judgment was
affirmed. The case was then taken by writ of error to the Supreme Court of the United States, where
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the judgment of the State Supreme Court was reversed and the defendant directed to be discharged
from civil custody.{ 65}

It was remarked, in delivering the opinion of the court, that when the armies of the United States were
in enemy country [160] military tribunals had, under statutory law and the laws of war, exclusive
jurisdiction to try and punish offences of every grade committed by personsin the military service; that
officers and soldiers of whatever grade were not subject to the laws of the enemy or amenable to his
tribunals; that they were answerable only to their own government, and only by its laws as enforced by
its armies could they be punished; and that if an army marching through a friendly country would be
exempt from its civil and criminal jurisdiction, as the Supreme Court had decided, so much the more
would an invading army be exempt.

The fact that when the offence was committed Tennessee was in the military occupation of the United
States, with a military governor at its head appointed by the President, could not alter the conclusion.
Tennessee was one of the insurgent States forming the organization known as the Confederate States,
against which the war was waged. Her territory was enemy's territory, and its character in this respect
was not changed until long afterwards. So far as the laws of the State were continued in force it was
only for the protection and benefit of its own people. As respects them the same acts which constituted
offences before the military occupation constituted offences afterwards; and the same tribunals, unless
superseded by order of the military commanders, continued to exercise their ordinary jurisdiction.{ 66}

In denying to the State courts jurisdiction in this case the correctness of the general doctrine was not
guestioned that the same act may, in some instances, be an offence against two governments, and that
the transgressor may be liable to punishment by both or either, depending upon its character. But this
did not present a case for the application of the principle. And this for the reason that the laws of
Tennessee did not apply during military occupation to the defendant, a soldier of the United States, and
subject to the articles of war. He was [161] responsible for his conduct to the laws of his own
government only as enforced by the commander of its army in that State, without whose consent he
could not even go beyond its lines. Had he been caught by the forces of the enemy, after committing
the offence, he might have been subjected to a summary trial and punishment by order of their
commander; and there would have been no just ground of complaint, for the marauder and assassin are
not protected by any usages of civilized warfare. But the courts of the State, whose regular government
was superseded and whose laws were tolerated from motives of convenience, were without jurisdiction
to deal with him.

153. Compr ehensive effect preceding decisions.

These decisions conform to the principles of international law and give a sanction to existing practices
under the laws of war They completely negative the suggestion that the invaders are subject to the laws
and are amenabl e either civilly or criminally before the courts of countries subjected to their arms.{ 67}

154. Case of soldier, alleged murderer, in Cuba.

In a case of alleged homicide by a soldier of the United States upon the person of a teamster in that
service, committed in Cuba subsequent to the treaty of peace with Spain, the Attorney-General gave an
opinion to the effect that the soldier could not be tried therefor by either a court-martial or a military
commission, but that he might, though he need not, be turned over to the local criminal courts for
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trial.{68} It may be remarked in this connection that in many opinions of the Attorney-General the
ground was taken that all the measures of the Executive Department in Cuba, not expressly authorized
by act of Congress or by treaty, were based on rights springing out of the laws of war.{69} It is
believed that this position is correct; but, being so, it is not apparent why a military commission, which
is a war-court, convened as an incident of belligerent rights as a rule and not because of statutory
authority, could not have taken cognizance of this case. This would appear to be more in consonance
with [162] correct principles than turning one of the conquering army over to the local criminal courts
for trial.

155. L aws applicable to citizens, civilians, member s of conquering State.

What laws and what system of judicature apply under military government to civilians, citizens of the
conquering State? The forty-fifth, forty-sixth, and sixty-third of the rules and articles for the
government of the Army, and Section thirteen hundred and forty-three, Revised Statutes of the United
States, take cognizance of offences committed by the latter class of persons.

156. Certain of the Articles of War set out.

The forty-fifth article declares that whosoever relieves the enemy with money, victuals, or
ammunition, or knowingly harbors or protects an enemy, shall suffer death or such other punishment
as a court-martial may direct. The forty-sixth, that whosoever holds correspondence with or gives
intelligence to the enemy, either directly or indirectly, shall suffer death or such other punishment as a
court-martial may direct. The sixty-third provides that all retainers to the camp, and all persons serving
with the armies of the United States in the field, though not enlisted soldiers, are to be subject to
orders, according to the rules and discipline of war. The section of the Revised Statutes referred to
states that all persons who, in time of war or rebellion against the supreme authority of the United
States, shall be found lurking or acting as spies in or about any of the fortifications, posts, quarters, or
encampments of any of the armies of the United States, or elsewhere, shall be triable by a general
court-martial, or by amilitary commission, and shall, on conviction thereof, suffer death.

157. Legal construction of these Articles of War.

It is proper to remark that these statutory provisions are not limited in their purview to civilians,
citizens of the conquering State, under military government; still they are applicable to such persons.
For the taking cognizance, however, of all crimes committed by or against this class of civilians under
military government, no laws have validity save those just mentioned and the common laws of war.
The forty-fifth and forty-sixth articles are general in their terms, and have received in practice an
interpretation which does not limit their [163] applicability as to persons. "Whosoever” is a term
unlimited in its nature, and which can be limited only by "construction "that uncertain and potent
modifier of statutory law. In this instance it has been construed to mean what the language naturally
imports; and that anyone who is guilty of the offences denounced is amenable before military courtsin
the manner indicated in the articles{ 70} Where civil courts are sitting to which the offender may be
delivered for trial, this course may be and often is pursued. These articles, being penal in their nature
and derogatory of the constitutional right of trial by jury, are to be strictly construed. Wherever the
civil courts without prejudice to the interests of the service can take jurisdiction this should be done.
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But this is not the case under military government, where such offenders must either be tried by the
military or go unpunished.

158. Trialsunder 63rd Article of War.

In its terms the sixty-third article of war subjects "retainers ' and others mentioned "to orders only
according to the rules and discipline of war." But by universal construction given the language of the
article the persons indicated have been held amenable to trial before military courts for violations of
either the statutory or common-law military codes{ 71}

159. Civilians, citizens conquering State subject statutory law and laws of war .

For crimes for which they may be accused, civilians, citizens of the conquering State, accompanying
the army, are under military government, subject only to either statutory law directly applicable to their
cases or to the common laws of war, and are amenable before military courts. In the nature of things it
must be so. The jurisdiction exercised over this class must be either military or civil. If the former, it
can only be exercised by military commanders in accordance with military law, either statutory or
common. If the latter, cognizance of crimes by civil courts must be in pursuance of the criminal laws
either of the conquering or the conquered [164] State. But criminal laws of the conquering State have
no validity in territory under military government which, for belligerent purposes, is always considered
foreign; while those of the conquered State are retained as an act of the conqueror's grace for the
benefit of the conquered alone, and legally there can not be drawn within this jurisdiction causes
affecting either members of the invading army, retainers or followers thereof, or other civiliansin the
service of the conquering State.{ 72}

160. When civilianstriable under 63rd Article of War.

In order that civilians may be brought within the cognizance of the sixty-third article of war, they must
in some manner be connected with the army, either in government employ or otherwise voluntarily
accompanying it. The article has no reference to and in no manner affects other civilians, either
persons who by proper authority are in the pursuit of private enterprises, or those who are engaged in.
branches of government service other than the military. So long as these latter descriptions of persons
pursue their proper avocations and affairs in good faith, conforming to those general rules established
by the conqueror for the safety of the military interests of the government, they are left undisturbed, or
are perhaps facilitated in their enterprises; it is only when they transgress and are guilty of crimes that
prejudicialy affect the military interests that they become amenable under the forty-fifth and forty-
sixth articles, the provision of law relating to spies and to the common laws of war, which are
sufficiently comprehensive in scope and energetic in action to maintain in every emergency the
authority of the military commander and the interests of the conquering State.

161. Trial crimesunder common law.

By the common law crimes are local, to be prosecuted in the county where perpetrated; only in such
county can the grand jury inquire of them{73} And athough this provision, like most other
constitutional guarantees for the protection of aleged criminals, may be waived by them, as, for
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instance, by change of venue, such change can only be made with the [165] consent of the
defendant.{ 74} But it has been decided by the Supreme Court of the United States that the Federal
judiciary can not exercise common law jurisdiction in criminal cases. To enable the United States
courts to take criminal jurisdiction it is necessary in any particular case for Congress to make the act a
crime, to affix a punishment, and designate the court to try it.{75} No law of the United States vests
criminal courts with cognizance of crimes committed by persons in territory under military
government. Should they assume it without legislative provision to that effect, plea to the jurisdiction
would defeat prosecution.

162. Same subject.

It iswell settled then that crimes being in their nature local, the jurisdiction of crimesalsoislocal. And
SO as to actions concerning real property, the subject being fixed and immovable. But not so as to
transitory actions. These embrace suits growing out of debts, contracts, and generally all matters
relating to the person, including torts or to personal property. As to them Lord Mansfield said: "There
is not a color of doubt but that they may be laid in any county in England, though the matter arises
beyond the seas."{ 76} This distinction between the local and transitory actions is fully recognized by
the courts of this country.{ 77} It leads to important consequences regarding the rights and liabilities of
civilians, citizens of the conquering State, under military government; for while crimes committed
either by or upon them must be tried by military tribunals in the conquered territory or not tried at all,
transitory actions there accruing may be prosecuted at home in the civil courts of the dominant
government. An action may be maintained in the circuit court for any district in which the defendant
may be found, upon process duly served, where the citizenship of the parties give jurisdiction to a
court of the United States; and, [166] in other cases, jurisdiction of the parties being first had an action
may be maintained in the proper State court.{ 78} Whatever, therefore, may be the nature of the action,
whether it be local or transitory, whether it result from crime perpetrated contracts broken, or personal
injuries suffered, the laws of war statutory or common, or the courts of their own country, full; protect
civilians, citizens of the conquering State, who may be sojourning temporarily subject to military
government.

163. L aws applicable to neutrals under military occupation.

Thirdly:{ 79} neutrals residing in conquered territory are treated by the conqueror as the laws of war
require, or as policy may dictate.{ 80}

He has a right to subject all found within that territory both as to person and property, to such rules as
he may find necessary to attain the objects of the war. Until this end be attained he has, strictly
speaking, a right to use every proper means for its accomplishment.{81} The law of nature has not
determined how far precisely an individua is allowed to make use of force, either to defend himself
against a threatened injury, or to obtain reparation when refused by the aggressor or to bring an
offender to punishment. The general rule is that such use of force as is necessary for obtaining these
ends is not forbidden. The same rules apply to the conduct of sovereign States while carrying on war
which, theoretically at least and in contemplation of law, Is an attempt to vindicate the right. No use of
force is lawful or even expedient so far as necessary to attain the object in view. The custom is to
exempt certain persons from the direct effects of military operations. In dealing with neutrals, residents
of the conquered State, the conqueror has, in addition to humane considerations which temper his
treatment of certain classes of the enemy, a motive for treating them as liberally as he laws of war
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permit arising out of the fact that thereby afeeling of good will is strengthened between the conquering
State and the neutral States, whose subjects they are. Sound policy, [167] therefore, as well as
humanity demands that in so far as it can be done consistently with the successful prosecution of the
war, the lot of neutrals so circumstanced be made as agreeable as possible. "All foreigners not
naturalized and claiming allegiance to their respective government,” said the commanding general in
taking possession of New Orleans in 1862, "and not having made oath of allegiance to the supposed
government of the Confederate States, will be protected in their persons and property as heretofore
under the laws of the United States.”

Y et with the conqueror the success of his arms will ever be the primary consideration. His will, under
military government, is law to all alike, regardless of nationality, within the territory occupied. From
the operation of this first rule-the rule of necessity neutrals are not exempt. A military governor is
responsible only to his superiors. If he invades the rights of neutrals their remedy, if any they have,
must be sought through their own government. Conquest being a valid title while the victor maintains
exclusive possession, citizens of no other nation have a right to enter the territory without the
permission of the conqueror, or hold intercourse with its inhabitants or trade with them.{82} The
intercourse of foreigners with such territory is regulated by the government of military occupation. The
victor may either prohibit all commercial intercourse with his conquest or place upon it such
restrictions and conditions as may be deemed suitable to his purpose. To alow intercourse at will isa
relaxation of the rights of war.{ 83}

164. Principles, illustrated.

The principles which govern the transactions of neutrals in territory under military government are
well set forth in the opinion of the Supreme Court of the United States in the case of the ship
Essex.{84} On the 12th of May, 1862, after the capture of New Orleans by the Union forces, the
President, having become satisfied that the blockade existing against [168] that place might safely be
relaxed with advantage, issued his proclamation to take effect the 1st of June following, permitting
commercial intercourse therewith except as to persons, things, and information contraband of war. The
ship Essex, owned by a citizen of a foreign government, sailed from Liverpool for New Orleans June
19, 1862, arriving August 24th following. Early in September the genera commanding there was in
formed that large quantities of silver plate and bullion were being shipped on board the Essex by
persons known to be hostile to the United States. He had reasonable cause to suppose that this silver
was intended to pay for supplies furnished and to be furnished to the rebel government. He therefore
ordered that the specified articles should be detained and their exportation not allowed until further
instructions were given. They were deemed to be contraband of war; and not until they were re-landed
from the ship was she granted a clearance and permitted to depart. By joint resolution of Congress,
passed after the war, the claimant for damages caused by the detention of the ship by the military
authorities was permitted to sue in the Court of Claims, where judgment was given in his favor; on
appeal to the Supreme Court this judgment was reversed.

The court remarked that previous to June 1st the Essex was excluded altogether from the port by the
blockade. At that date the blockade was removed, but relaxed only in the interests of commerce. The
city was in fact a garrisoned city, held as an outpost of the Union army, and closely besieged by land.
All this was matter of public notoriety; and the claimant ought to have known if he did not know that
although the United States had to some extent opened the port in the interests of commerce, they kept
it closed to the extent that was necessary for the vigorous prosecution of the war. When he entered the
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port, therefore, with his vessel under the special license of the proclamation, he became entitled to al
the rights and privileges that would have been accorded to aloyd citizen of the United States under the
same circumstances, but no more. [169] Such restrictions as were placed upon citizens operated
equally upon him. Citizens were governed by martial law [military government]. It was his duty to
submit to the same authority. Martial law was declared by the court to be the law of military necessity
in the actual presence of war. It is administered by the general of the army and is in fact his will. Of
necessity it isarbitrary, but it must be obeyed.

New Orleans was at this time the theatre of the most active and important military operations. The civil
authority was overthrown. A complete system of military government had been established. The
genera in command was the military ruler. His will was law, and necessarily so. His first great duty
was to maintain on land the blockade which had theretofore been kept up by sea. To this law and this
government the Essex subjected herself when she went into port. She went there for gain, and
voluntarily assumed all the chances of the war into whose presence she came. By availing herself of
the privileges granted by the proclamation, she in effect covenanted not to take out of the port
"persons, things, or information contraband of war." What is contraband depends upon circumstances.
Money and bullion do not necessarily partake of that character; but when destined for hostile use, or to
procure hostile supplies, they do. Whether they are so or not, under the circumstances of a particular
case, must be determined by some one when a necessity for action occurs. At New Orleans, where this
transaction took place, this duty fell upon the general in command. Military commanders must act to a
great extent upon appearances. As a rule, they have but little time to take and consider testimony
before deciding. Vigilance is the law of their duty. The success of their operations depends to a great
extent upon their watchfulness. The commanding general found on board the vessel articles which he
had reasonable cause to believe, and did believe, were contraband, because intended for use to promote
the rebellion. It was his duty, therefore, under his instructions, to see that the vessel was not cleared
with these articles [170] on board, and he gave orders accordingly. It matters not whether the property
suspected was in fact contraband or not. It is sufficient that the general had reason to believe, and did
believe, that it was contraband. The vessel was not bound to take out any contraband cargo. She took
all the risks of this obligation when she assumed it, and was obliged to bear the losses that followed.

This reasoning of the Supreme Court was conclusive. It establishes upon principles not to be shaken
that neutrals in conquered territory must conform to the laws of the conqueror; and it sustains with
clearness, completeness, and force the authority of generalsin the enforcement of military government,
and conformably with the laws of nations, to resort at discretion to whatever measures are necessary to
secure the objects of the war and the triumphs of their arms.

165. Same subject.

The case of the Venice further illustrates the right of neutrals under military government.{ 85} Cooke, a
British subject, had resided in New Orleans and done business there for ten years prior to the breaking
out of the rebellion, and continued to reside there until after the capture of the city. During the early
part of April, 1862, he had purchased and stored there several hundred bales of cotton; Apprehending
danger from the conflagration which might ensue in case the city was captured, as then seemed
imminent, he purchased a vessel on which he stored the cotton and anchored it in an adjacent lake out
of harm's immediate way. Here, lying quietly at rest, the vessel was seized by a United States ship of
war soon after the city fell. The vessel and cargo were libeled as prize of war in the United States court
at Key West, but restored to the claimant, Cooke, by its decree. The United States appealed and the

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Chapter 1X: Laws Obligatory Within Occupied Territory 91

decree was affirmed. The pledge given to neutrals by the genera commanding the invading army upon
the establishment of military government at New Orleans in 1862 had been mentioned. The [171]
Supreme Court held that the general was fully warranted in making that pledge. It comported with the
policy of the Government in suppressing the rebellion. Hence, after the pledge was given, vessels and
their cargoes belonging to neutrals residing in New Orleans and not affected by any attempts to run the
blockade, or by any act of hostility against the United States after the publication of the proclamation
containing it, were regarded as protected by its terms. And the pledge alone saved the property. The
Supreme Court treated as fallacious and without foundation in international law the contention of
counsel for Cooke that simply because he was a subject of Great Britain his property had immunity
from capture under all circumstances. The vessel and the cargo at the time of the purchase were enemy
property. Did the transfer to Cooke change their character in this respect? He was, indeed, a British
subject, but identified with the people of Louisiana by long voluntary residence and by the relations of
active business. Upon the breaking out of the war he might have left the State and withdrawn his
means, but he did not think fit to do so. He remained more than a year engaged in commercial
transactions. Like many others, he seemed to think that, as a neutral, he could share the business of the
enemies of the Nation and enjoy its profits without incurring the responsibilities of an enemy. He was
mistaken. He chose his relations and had to abide their results. The ship and cargo were as liable to
seizure as prize in his ownership as they would have been in that of any citizen of Louisianaresiding in
New Orleans and not actually engaged in active hostilities against the Union.{ 86}

166. Trial neutrals, criminal offences.

Neutrals resident of conquered territory are amenable criminally before either local criminal courts
maintained at the pleasure of the conqueror, or before military tribunals organized by his authority. In
this respect they occupy a position similar to that of enemy subjects under the same circumstances. Y et
practically there is an important difference between the [172] situations of these two classes, both of
which owe temporary allegiance to the military government. The Position of the neutral is the more
eligible. Not until the laws of war are transgressed could enemy subjects, with show of reason or hope
of success, appea to the government of their permanent allegiance which can only secure an
amelioration of their condition through harsh and forbidding measures of retaliation. Neutrals have
more liberty of action. They, with greater assurance of relief, appeal to their own government through
representations to the conquering State for justice and against wrongs, real or imaginary, suffered at
the hands of the government of military occupation. Nor are neutral States, as arule, inclined to ignore
complaints of their subjects domiciled in foreign territory which has temporarily passed under the rule
of afriendly power.

167. Transitory actions accr uing to neutrals.

In regard to transitory actions accruing to neutrals under the circumstances here supposed, it seems that
they are in the same category with civilians, citizens of the government of military occupation. Courts,
as arule, make no distinction, so far as jurisdiction is concerned, between causes in which the parties
are foreigners and those in which they are subjects. A court which is competent when the parties are
subjects is competent, other things being the same, when the parties are foreigners. And whileit is said
that the principle has been pushed too far, the practice of taking cognizance in all transitory actions in
which the defendant is summoned within the jurisdiction is too deeply seated now to be shaken.{ 87}
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168. Efficacy judgments supremejudicial tribunal deposed State after military occupation
established.

In case the conquest is confined to the dominant State, the question becomes interesting and important
as to what efficacy is to be given to judgments rendered in a supreme judicia tribunal of the now
displaced government, but which the disturbed condition of affairs prevented being given effect in the
country militarily occupied. This was a matter [173] demanding attention in all the territories wrested
from Spain in consequence of the Spanish-American War of 1898 and its incidents. It was settled by
paragraph 1, Art. Il., of the treaty of peace, which provided that judgments rendered, in either civil or
criminal cases, in courts of last resort of Spain, before the day of ratification of the treaty, should be
regarded as final, to be executed in due form, within the territory, and by the rightful authorities.
Judgments rendered after the day of ratification were of no effect. Cases pending in the courts of the
territory militarily occupied were to be prosecuted to a finish, either there or in whatever courts the
dominant power should substitute for them. One of the first acts of the respective military governors
was to organize acivil judiciary in the conquered provinces.
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CHAPTER X. RIGHTS REGARDING PRIVATE PROPERTY.

169. Amelioration former. severeruleregarding enemy property.

Second in importance to considerations affecting the personal relations of the enemy under military
government are those concerning his property. The ancient rule forfeited alike the life and property of a
captured enemy. With the progress of civilization, particularly under the influence of Christian
precepts, the rigors of the rule have gradually been relaxed.{ 1}

170. Right to seize enemy property a perfect one.

From the moment one State is at war with another it has, strictly, even under the modern view, aright
to seize all enemy property and appropriate it to its own use or to that of the captor's{2} The only care
of the State in enforcing thisright is directed to seeing that neutral territory is not violated.

171. Question who hasright to appropriate enemy property very important.

In active warfare it ever will be an important practical question as to what military officias legally,
under the laws of war, may seize property of enemy subjects. The military governor should establish
rules regarding this matter, so drawn as to protect first the interests of the dominant power and, as a
close second to this, secure the people from illegal exactions and unnecessary hardships. If this be not
done, the incidents of campaign, multifarious beyond conception, speedily will render it necessary for
subordinates to adopt their own rules. If shelter be necessary and at hand, it will be utilized rather than
that the troops should be exposed to the elements; if food and forage be needed, they will be seized
rather than that both troops and animals should go hungry; and, on the principle of self-preservation,
these [175] details will be attended to whether the commander-in-chief has or has not issued orders on
the subject. The immense advantage that results from his issuing regulations arises out of the fact that
thereby he keeps these important affairs in his own hands, preserves order throughout his jurisdiction
upon principles that he deems best suited to the actual circumstances; gives his subordinates a rule of
conduct to which they are bound to conform, and protects the helpless people in their rights. Nor will
the regulations of the commanding general be limited to shelter, food, and forage, athough these are
incidents to which attention most often will be directed; they will cover, at least by genera rules, al
the phases of military events in the territory occupied, so that subordinates will understand their rights,
duties, and obligations on all occasions. The demands of active service in the field during a war of
magnitude with a foe worthy of our steel are apt to be terribly exacting; and if the subordinate be not
given arule for his guidance he of necessity will adopt one for himself.

172. Four different ways appropriating private property.

We will first consider the case of private enemy property. This belligerent right may be enforced either
by confiscation, by summarily appropriating, taking the property as booty, or, more formally, as
contributions{ 3}
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173. Confiscation a formal legal process as distinguished from summary appropriation.

Enemy property can be confiscated only in pursuance of law, as the legislature must authorize before
the Executive Department can proceed to act. {4} Confiscation in this view is a formal proceeding.
The term frequently is erroneously applied to the mere military appropriation of enemy property, as for
instance the taking supplies for the use of the army, or the destruction of it to prevent its falling into the
enemy's hands. In proper cases such appropriation or such destruction is a rightful exercise of military
power by the commander in the field without thought of previous legislative sanction being necessary.
It is a proper proceeding under the laws of [176] war. It is in this view of the case that the Hague
Conference announced that private property cannot be confiscated.{5} In considering the matter,
therefore, of the laying violent hands on enemy property, the case of confiscation should always be
carefully distinguished from that of military appropriation. The former is carried into effect under the
sanction of statute. In the latter, while proper authority must be had in each instance, yet the cases may
vary from the taking fodder for his horses by the non-commissioned officer in charge of a detached
corporal’'s guard through varied gradations all the way up to the whole army living off the country
under the direct orders of the commanding general; and in each instance the circumstances of the
appropriation will determine whether or not it is a rightful exercise of power under the laws of war;
and this, whether the taking be styled appropriation, taking as booty, or as contribution.

174. Views elementary writers, asto right of confiscation.

Writers on the laws of nations have given various views as to the right to confiscate enemy property.
Bynkershoek maintains the right without limitation, while Vattel in important particulars denied it.{ 6}
But upon principle the right would seem to be clear. The very object for which war is waged would
apparently give abelligerent aright to deprive an enemy of his possessions or anything else which may
augment his warlike strength. Each belligerent endeavors as against the enemy to accomplish this in
the manner most agreeable to himself. So long as the principle that no force is to be used which does
not directly contribute to the success of its arms is kept in view, why should not a belligerent at every
opportunity seize on enemy property and convert it to his own use? Besides diminishing the enemy’s
power, he augments his own and obtains at least a partial indemnification or equivalent, either for what
constitutes the subject of the war, or for the expenses or losses incurred in its prosecution.{7} But
whatever may be the views with which publicists and [177] speculative writers may please their fancy,
the practice of nations is to assert and enforce the rule that confiscation is lawful. The many treaties
existing between nations modifying the right as to certain persons under particular circumstances
impliedly admit the integrity of the rule{ 8}

175. Property rights, in vanquished State.

"A conquering State,” says Manning, "enters upon the rights of the sovereign of a vanquished State;
national revenues pass to the victor, but the immovable property of private individuals is not liable to
be seized by the rights of war. With regard to movable property the law is not so moderate in its
treatment; movable property is still considered as liable to seizure. This right the invader compounds
for requisitions and forced contributions; and, as long as these are supplied, all other movable property
is respected by the hostile force, except in towns taken by assault or as punishment for enemy's
conduct.” He then points out, what experience has so often proved to be true, that requisitions regularly
made in a hostile country have a great advantage over pillage; to the invader, because it supplies lain'
regularly; and to the people, who have then to furnish only what the army reasonably requires.{ 9}
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176. Right to confiscate judicially deter mined.

The right to confiscate enemy property has been judicially determined. In the case of Brown v. the
United States the principle was assumed by the Supreme Court that war gave a belligerent the right to
seize the persons and confiscate the property of the enemy wherever found; and while the mitigations
of thisrigid rule, which modern practices have introduced, might more or less affect the exercise of the
right, they could not impair the right itself. That remains perfect, and when the sovereign authority
shall choose to bring it into operation, the judicial department gives effect to its will. Until that shall be
expressed, the judicial power of condemnation does not exist. In the opinion of the court, the power of
confiscating enemy property isin the legislature, and without a legidative act authorizing confiscation
it could not be [178] judicially condemned; further, that the act of Congress of 1812, declaring war
against Great Britain, was not such an act; something further was necessary .{ 10}

The property in this case was on land, was that of a British subject, was located within the territory of
the United States, and was in the custody of an American citizen. The court held that the rule for the
case must be one that could be applied to al private property. Having decided that such property was
subject to forfeiture by the law of nations, the only question remaining was one of municipal or
constitutional law; that is, of the validity and authority of the proceedings under the Constitution of the
United States. In interpreting the Constitution the court, on points of public and general interest, looked
at it in the light of international law. Viewed in that light, the existence of war could not be held by its
own force and vigor to transfer the title in enemy property to the United States; it only clothed the
Government with the right to confiscate or not at its option.

The court divided upon the consequences of this doctrine. Judge Story, with the minority, held that the
right to confiscate existing, the power to enforce confiscation in each case belonged to the Executive
Department of the Government as an application of known rules of war. It wasin this view of the case
a part of the same power under which the Executive, on the declaration of war, establishes blockades,
orders the capture of enemy property at sea, and of contraband goods. But the mgjority held that the
Executive could not order confiscation unless the will of the nation to that effect had been expressed
by the authoritative organ, which was Congress.

This decision asserted the right to confiscate private property of enemy subjects contrary to much
modern practice and authority. The point that was gained over the ancient and violent rule consisted in
the rendering a special act of Congress necessary to authorize confiscation.{ 11} [179]

177. Right to confiscate not based on crime, but on relation of property to enemy.

Confiscation of private enemy property, which is thus judicially determined the modern laws of war
sanction, is not for punishment of crime. It results from the relation of the property to the opposing
belligerent; a relation in which it has been brought because of its ownership. It isimmaterial whether
the owner be an alien or a friend or even a citizen or subject of the power that appropriates the
property. A resident of a hostile country whatever his nativity or alegiance is regarded as a subject of
that country, and is considered by that residence as having a hostile character impressed upon him.
{12} His property is liable to confiscation under the laws of war regardless of nationality. The whole
doctrine of confiscation is built upon the idea that it is a means of coercion, which, by depriving an
enemy of property, whether located within his territory or outside of it, impairs his ability to resist the
appropriating government, while at the same time it furnishes the latter with means for carrying on the
war. Hence any property which the enemy cm use, either by actual appropriation or by the exercise of
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control over its owner, or which the adherents of the enemy have the power of devoting to the enemy's
use, isaproper subject of confiscation.{ 13}

178. Samerule when rebels are treated as belliger ents.

Such is the rule when war is waged between independent States. The rights of confiscation are the
same in the case of civil war. The general usage of nations regards such a war as entitling both the
contending parties to all the rights of war each as against the other, and even as it respects neutral
nations.{ 14} Certainly because the war is civil the legitimate government is shorn of none of those
rights which belong to belligerency. It would be absurd to hold that while in a foreign war enemy
property may be captured and confiscated as a means of bringing the struggle to a successful
completion, a civil war requiring quite as urgently the use of all available means to weaken those in
arms against the legitimate government, the right to confiscate property which may strengthen [180]
the rebels does not exist. There is no such distinction to be made. Every reason for the allowance of a
right to confiscate in case of foreign wars existsin full force when the war is domestic or civil.

179. Sour ce Congressional power on subject.

The power of Congress to legislate regarding confiscation of enemy property is found in that clause of
the Constitution granting the legisature power to make rules concerning captures on land and
water.{ 15} It isabranch of what the Supreme Court of the United States has called "the war powers of
the Government.” Upon the exercise of these powers no restrictions are imposed. They include the
power to prosecute war by all meansin which it legitimately may be waged. If there were any doubt as
to this, including the right to seize and confiscate all property of an enemy, it is set at rest by the
express grant of the power mentioned to make rules respecting captures.{ 16}

180. No acts confiscation passed by Congress during foreign wars.

During the foreign wars waged by the United States, under the government of the Constitution, no acts
of Congress have provided for the confiscation of enemy property. That property has indeed been
appropriated. Bat it was done under the direction of the Executive Department in conformity with the
laws of war. During the Civil War, however, this power of Congress was freely and firmly exercised.
Y et so benignantly was it used as to excite admiration for the magnanimous measures of government at
a time when it was engaged in a desperate struggle for existence. Judicial decision advanced at equal
pace with legidative action, making a clear path for the guidance of those upon whom may devolve
hereafter the duty of determining the belligerent policy of the nation. "Property in insurgent States,"
said the Supreme Court in United States v. Klein {17} "may be distributed into four classes. 1st, that
which belonged to the hostile organizations or was employed in actual hostilities on land; 2d, that
which at sea became lawful subject of capture and prize; 3d, that which became the subject of
confiscation; 4th, a peculiar description, [181] known only in the recent war, called captured and
abandoned property. The first of these descriptions of property, like property of other similar kinds in
ordinary international wars, became, wherever taken, ipso facto, the property of the United States. The
second comprehends ships and vessels with their cargoes belonging to the insurgents or employed in
aid of them; but property in these was not changed by capture alone, but by regular judicial proceeding
and sentence. Almost al the property: the people in the insurgent States was included in the third
description, for after sixty days from the date of the President's proclamation of July 25, 1862,{ 18} all
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the estates and property of those who did not cease to aid, countenance, and abet the rebellion became
liable to seizure and confiscation, and it was made the duty of the President to cause the same to be
seized and applied either specifically or in the proceeds thereof to the support of the army.{19} But it
is to be observed that tribunals and proceedings were provided by which alone such property could be
condemned, and without which it remained unaffected in the possession of the proprietors.”

181. Those inauqur ated during the Civil War.

The first act authorizing the confiscation of property was that of August 6, 1861.{ 20} It provided that
if, during the then existing or any future insurrection against the government, after proclamation by the
President that the laws of the United States are opposed by combinations too powerful to be suppressed
by the ordinary machinery of government authorized for that purpose, then all that property of
whatsoever kind or description used with the consent of the owner to further the interests of the
insurrection should be lawful subject of prize of capture wherever found, and it was made the duty of
the President to cause the same to be seized, confiscated, and condemned. Proceedings for
condemnation were to be prosecuted by the Attorney-General or District Attorneys of the United States
where the property might at the time he, and before a district or circuit court of the United States
having [182] jurisdiction of the amount. The act extended to al descriptions of property, rea or
personal, on land or on water. The Supreme Court decided that its enactment was in virtue of the war
powers of the government. It defined no crime. It imposed no penalty. It declared nothing unlawful. It
was not, therefore, a mere municipal regulation for the punishment of crime. It was aimed amost
exclusively at the seizure and confiscation of property used, or intended to be used, to aid, abet, or
promote the rebellion, then a war, or to maintain the ware against the government.{ 21} It treated the
property as the guilty subject.

The second confiscation act was that of July 17, 1862.{ 22} The fifth section enacted that to ensure the
speedy termination of the rebellion it was made the duty of the President to cause the seizure of all the
estates and property, money, stocks credits, and effects of any person thereafter acting as an officer of
the rebel army or navy, President, Vice President, member of Congress, judge of any court cabinet
officer, foreign minister, commissioner or counsel of the so called Confederate States anyone acting as
governor member of a convention or legislature, or judge of any court of any of the so called
Confederate States, or any person who having held an office of honor trust or profit under the United
States should thereafter hold an office in the so-called Confederate States, or any person there-after
holding office or agency un the authority of said States or any of them, or anyone in the loyal portions
of the United States who should thereafter assist and give aid and comfort to the rebellion, and to apply
and use the same and the proceeds thereof for the support of the army of the United States. The sixth
section provided that al persons other than those before named, within any State or Territory of the
United States being engaged in armed rebellion against the government thereof, or aiding or abetting
such rebellion, and not ceasing so to do and returning to his allegiance within sixty [183] days after
proclamation duly made by the President, should in like manner forfeit his property. Proceedings in
rein. for the condemnation of such property were to be pursued before any district court of the United
States, of the District of Columbia, or a Territorial court where any of the property might be found.

These two confiscation acts were carefully and elaborately considered by the Supreme Court, and
pronounced constitutional.{ 23} In so far as they provided for the confiscation of rebel property it was
remarked that they were an exercise of the war powers of the government, and not of its sovereignty or
municipal power. Consequently they were not in conflict with the restrictions of the fifth and sixth
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amendments. Those who were engaged in acts of rebellion within the purview of these acts were
enemies of the United States under the law of nations. They were therefore subject to al laws
applicable to such enemies, including those for the confiscation of property. Whatever may be true in
regard to a rebellion of lesser magnitude it must be that when it has become a recognized war those
who are engaged in it are to be regarded as enemies. Nor were those alone enemies who were
inhabitants of the rebel States. In a foreign war those who reside in enemy territory are not alone
enemies. It is true that the presumption is that all such residents are enemies, even though not
participants in the war and though subjects of a neutral State, or even subjects or citizens of the
government prosecuting the war against the State within which they reside and when military
government is established. But that does not exhaust the list of those who may be considered enemies
and proceeded against accordingly. Those may be enemies under the laws of nations who are not
residents of the enemy territory. They may be more potent and dangerous foes than though they were
such residents. By uniting themselves to the enemy's cause they cast in their lot with his. They cannot
be permitted to [184] claim exemptions which the subjects of the enemy do not possess. Depriving
them of their property is a blow against the hostile power quite as effective, tending as directly to
weaken the belligerent with whom they act, as would be confiscating the property of a non-combatant
resident. This is the established law of nations in case of a foreign war. Those are placed in the
category of enemies who act with, or aid or abet or give comfort to the opposing belligerent, thought
they may not be residents of enemy territory. The court therefore concluded that all the classes of
persons described in the preceding confiscation acts were enemies within the laws and usages of war,
because the principles applicable in case of a foreign, determine likewise who are enemies in a civil
war. Therefore, not only those who resided in the insurrectionary States, but those who inhabited loyal
districts, yet who assisted, aided, and give comfort to the rebellion, were enemies whose property was
subject to confiscation in the manner pointed out in the acts. {24} It is particularly worthy of notice
that, in no instance was property to be confiscated under the terms of these upon the condemnation by
decree of the civil courts.

182. This courserender ed necessary obstinacy of war.

The confiscation acts were rendered necessary by the obstinacy and magnitude of the resistance to the
supremacy of the national authority. To overcome this resistance and to carry on the war successfully
the entire people of the States in rebellion, as well as those in loyal State who sided with the rebellion,
were considered public enemies.{25} But it was well known that many persons in the rebel States
whom necessity required should be treated as enemies were in fact friends, and adhered with fidelity to
the national cause. Compelled to live among those who were combined to overthrow the government,
those of this class who lived in insurrectionary territory were liable at all times to be stripped of their
property by rebel authorities. Although technically enemies, the National Government [185] resolved
in every way possible to treat them as friends. {26} No more acceptable method of doing this could be
devised than one which would secure them remuneration for their property sacrificed during the
progress of the war. This was done by the act of March 12, 1863, commonly known as the abandoned
and captured property act. {27}

183. Principle further extended.

As the war progressed the Union forces in the field captured much property and much remained in the
country when the enemy retreated without apparent ownership. It was right that all this property should
be collected and disposed of. While providing for this Congress recognized the status of the loyal
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Southern people, and distinguished between the property owned by them and the property of the
disloyal. By the act just mentioned the Government was constituted a trustee for so much of the
property as belonged to the former class, and, while directing that all should be sold and the proceeds
paid into the Treasury, gave to this class an opportunity, at any time within two years after the
suppression of the rebellion, of bringing suit in the Court of Claims and establishing their right to the
proceeds of that portion of it which they owned, requiring from them nothing but proof of loyalty and
ownership.{28} This beneficent measure was indeed genera in its terms, protecting alike 11 loyal
owners of property whether residing North or South, but the moving cause prompting to it was the
trying situation of loyal Southerners, who, amidst greatest difficulties, heroically adhered to the Union
cause, and practically it was for their benefit aone that the law was enacted.

The property thus abandoned or captured was to be collected by special agents of the Treasury, and the
only property so abandoned or captured in the insurrectionary districts not made subject to collection
in this manner was that which either had been used or was intended to be used for waging or carrying
on war against the United States, such as arms, [186] ordnance, ships, steamboats, or other water-craft,
and the furniture, forage, military supplies, or other munitions of war.

This last description of property upon coming into the possession of the Union authorities was at once
under the laws of war forfeited to the United States. Nor did the act of March 12, 1863, apply to any
lawful maritime prize by the naval forces of the United States; but all persons in the military service,
without distinction, and members of the naval service upon the inland waters into whose possession
such abandoned property, as cotton, sugar, rice, or tobacco should come, were required to turn the
same over to the specia agents of the Treasury, before mentioned. It was further provided that all
property coming into loyal from insurrectionary districts, through or by any other persons than these
agents or a lawful clearance by the proper Treasury official, should be confiscated to the use of the
Government. While the confiscation acts were considered penal, that now under consideration has
been regarded as remedial in its nature, and has universally received an interpretation by the Supreme
Court of the United States in accord with the generous spirit which prompted Congress to pass the
law.{ 29}

184. Confiscation only upon judicial decision.

The acts of August 6, 1861, and July 1, 1862, before cited,{ 30} provide for confiscating private
property only. In no instance were titles divested unless in pursuance of ajudgment rendered after due
legal proceedings. The Government recognized to the fullest extent the modern law of nations which
exempts private property of non-combatant enemies from capture as booty of war. Even the right to
confiscate property under these acts was sparingly exercised. The cases were few indeed in which the
property of any not engaged in actual hostilities was subjected to seizure and sale{ 31}

185. Confiscation laws not interfer e with laws of war but military commander s may not
confiscate.

The duty of determining what enemy property is subject to confiscation rests exclusively with
Congress; dtill, [187] as under the laws of war, a commander has an unquestioned right to seize and
appropriate to the public service the private property of enemies, as well as public property of the
opposing belligerent, when emergencies demand the exercise of that power, it becomes under military
government an interesting question as to where the boundary line lies between this exclusive power of
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Congress and the rights of the commander under the laws of war. The right to confiscate does not
belong to any military commander. He has no original authority in the premises. If he confiscate
property at all it will be pursuant to the provisions of statutory law, and not the laws of war.

186. Illustration from decision Supreme Court.

The decision of the Supreme Court declaring illegal the action of the military commander at New
Orleans who attempted in 1863 to confiscate certain moneys or credits held by the banks in that city
for the benefit of rebels or rebel corporations, has been mentioned.{ 32} The decision was based upon
two grounds: first, because of the pledge given by the captor in taking possession the city that rights of
property of whatever kind would be held inviolate, subject only to the laws of the United States, and
the order in question was a violation of that pledge; second, because it was an attempt to confiscate
private property and not a seizure for the immediate use of the army, nor an attempt to seize it flagrante
bello. The pledge mentioned did not exempt property from liability to confiscation if in truth it was
enemy property; but after it was given, private property there situated was not subject to military
seizure as booty of war. "But admitting as we do," said the court, "that private property remained
subject to confiscation, and also that the proclamation [of the captor of the city] applied exclusively to
the inhabitants of the district, it is undeniable that confiscation was possible only to the extent and in
the manner provided by the acts of Congress of August 6, 1861, and July 17, 1862. No others
authorized the confiscation of [188] private property, and they prescribed the manner in which alone
confiscation could be made. They designated government agents for seizing enemy's property, and
they directed the mode of procedure for its condemnation in the courts. The system devised was
necessarily exclusive. No authority was given a military commandant as such to effect any
confiscation. And under neither of the acts was the property of a banking institution made confiscable.”

187. Commander s untrammeled under laws of war, except by express |legislation.

Congress is authorized to make all rules concerning property of every kind captured either from
individuals or from the opposing belligerent government. But the Executive Department, as its officers
command the armies in enemy territory, must judge of the measures essential to success and unless
restrained by legidation they have only to consider whether their measures are in accord with the
acknowledged laws of war. Upon them rests responsibility for the success of the national arms, beating
the enemy in the field, overrunning his territory, and destroying the sources of his power. They are
indeed forbidden to confiscate enemy property unless previously authorized by law. If the legidature
interposes its mandate must be obeyed. But if this be not done commanders under the laws of war are
permitted to appropriate enemy property which may come into their possession, if either the exigency
of the public service demands or expediency counsels it as a means to the successful prosecution of
hostilities. This is one of the fundamental powers which attaches to a commander conducting a
campaign in enemy territory. If aught be disapproved by the legisature it is within their power to
narrow the field within which belligerent rights shall exercised. Until such limits be assigned, the
President and military commanders under him must have every authority which the laws of war attach
to their stations to be used in their sound discretion.

Without this power the Executive Department would be shorn of some of the most efficacious, even
the indispensable means of successfully prosecuting hostilities; and as to that [189] department the
nation has confided the duty of conducting al military operations, it must be given the incidental
powers necessary to perform that duty with promptness and success. This conclusion flows from well-
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recognized principles. The whole executive power of the nation being vested in the President, who, in
carrying on war, of necessity generaly acts through subordinate commanders, a sound construction of
the Constitution must allow to the President and these subordinates a discretion with respect to the
means by which the powers it confers are to be carried into execution, and which will enable them to
perform their duties in the most effective manner.{ 33}

The rule has the sanction of practice in war, is confirmed by the writings of publicists, and by decisions
of the highest courts. In September, 1862, a subordinate military commander in Louisiana seized the
private property of one of the inhabitants for the use of the troops. Suit was entered against the officer,
and the cause finally coming before the Supreme Court of the United States, that tribunal in the course
of its opinion remarked: "There could be no doubt of the right of the army to appropriate any property
there, although belonging to private individuals, which was necessary for its support or convenient for
its use. This was a belligerent right which was not extinguished by the occupation of the country,
although the necessity for its exercise was thereby lessened. However exempt from seizure on other
grounds private property may have been, it was always subject to be appropriated when required by the
necessities or convenience of the army, though the owner of the property taken in such case may have
had a just claim against the government for indemnity."{34} What shall be the subject of capture, as
against his enemy, is aways within the control of every belligerent. Whatever he orders is a
justification to his followers. He must answer in his political capacity for al his violations of the
settled usages of [190] civilized warfare. His subjects stand behind him for protection.{ 35}

188. Mistaken policy hampers commander s at a distance.

Nor can a greater mistake be made than to hamper the movements of a commander by a too strict
surveillance exercised from a point far removed from the seat of war. It is impossible from that
distance to give due weight to the winds of suspicion, of defeat, of success that sweep only to be felt,
though not seen, over the theatre of contest. On that theatre alone in a really great war are mighty
matters deter-mined, and by the wager of battle. No more dangerous experiment can be essayed than to
criticize and from a distance attempt to control the measures ami movements of the responsible
commander. It may pave the road to defeat or mediocre results; it never can the road to victory and

glory.

189. Military gover nment full control lands and unmovable private property of enemy, even to
fruits, rents, profits, but measures generally ceasein legal effect with occupation.

The government of military occupation has complete control of lands and immovable private property
of the enemy in the occupied district. The fruits, rents, and profits issuing [191] therefrom and
therefore under the control of that government, whose officials may lawfully clam and receive
them.{ 36} Immovable private property is not confiscable, and although the conqueror might alienate it,
the purchaser would not have a good title unless the temporary became permanent conquest.{ 37} It has
generaly been held, however, that contracts or agreements which the military authorities may make
with individual s regarding such property will be valid only so long as these authorities retain control of
it, and will cease on its restoration to or recovery by its former owner.{ 38} Without doubt this is the
genera rule. In the nature of things contracts entered into by the invader in territory he has overrun
lose efficacy when his dominion ceases.
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190. Conspicuous instance of contrary ruling.

Still, as was illustrated in the case of New Orleans . Steamship Company {39} circumstances may
render such contracts valid even beyond that time. The Federal military authorities held New Orleans
from May 1, 1862, until March 18, 1866, when its control was transferred to the civil city authorities.
Between these dates it was subject to military government as a conquered foreign province.{40} In the
exercise of his authority under the laws of war the commanding general appointed a mayor of the city
and certain boards for carrying on municipal affairs. On July 8, 1865, this mayor, acting conjointly
with the boards mentioned, made a lease of certain city property for the term of ten years. Though not
so directly expressed, yet in fact this was, and was well understood to be, the act of the government of
military occupation. When, therefore, the civil authorities resumed control this lease had yet nine years
and three months to run. The city now essayed to oust the lessees. It was claimed that the government
of military occupation, and therefore the military mayor and boards, its appointees, had no authority to
make such alease; [192] that whatever rights or powers they possessed ceased with the termination of
military rule; and that they could no more create an interest to last beyond that time than could a tenant
for years create one to last beyond his term. But the Supreme Court held that the lease was good. It was
not to be disputed, the court observed, that the government of military occupation might appoint all the
necessary officers under it and clothe them with necessary authority to carry on its affairs. It might
prescribe the revenue to be raised and direct their disposition. It could do anything to strengthen itself
and weaken the enemy. The laws and usages of war form the only limit to the powers that can be
exercised in such cases. Amidst such surroundings those laws and usages took the place of the laws
and Constitution of the United States as applied in times of peace.

Granting, however, that the lease of this property during the continuance of the military possession of
the United States was within the scope of military authority, it was claimed by the restored city
authorities that when military control terminated the lease fell with it. The Supreme Court decided
otherwise. "We cannot,” said that court, "take this view of the subject. The question arises whether the
instrument was a fair and reasonable exercise of the authority under which it was made. A large
amount of money was to be expended and was expended by the lessees. The lease was liable to be
annulled if the expenditures were not made and the work it called for done within the time specified.
The war might last many years, or it might at any time cease, and the State and city be restored to their
normal condition. The improvements to be made were important to the welfare and prosperity of the
city. The company had a right to use them only for a limited time. The company was to keep them in
repair during the life of the lease, and at its termination they were al to become the property of the
city. In the meantime the rental of eight thousand dollars a year was to be paid. When the military
authorities retired the rent-notes were al handed over to the [193] city. The city took the place of the
United States and succeeded to all their rights under the contract.{ 41} The lessees became bound to the
city in all respects as it had before been found to the covenantees in the lease. The city thereafter
collected one of the notes subsequently due, and it holds the fund without an offer to return it while
conducting this litigation. It is also to be borne in mind that there has been no offer of adjustment
touching the lasting and valuable improvements made by the company (lessees), nor is there any
complaint that the company has failed in any particular to fulfill their contract. We think the lease was
a fair and reasonable exercise of the power vested in the military mayor and the two boards."{42}
Unquestionably this opinion, whatever its merits in the abstract, is not strictly in accord with the
generaly accepted authorities regarding the time-limit of contracts entered into by military officials
under military government. The court did not question the soundness of the principle contended for by
these authorities, that such contracts cease with the power which creates them. But the peculiar
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features of the case were held to be sufficiently striking, the claims of the lessees to rest so clearly and
firmly on justice and equity as to remove their cause from the operation of the general rule.

191. Import of ruling fir st cited.

The laws of nations, it has been said, are based on common sense, and the laws of war are a branch
thereof {43} This opinion of the Supreme Court rests on reason. It should, therefore, be considered as
establishing the rule applicable to this and similar cases whatever the nation involved and wherever the
military force be employed. The laws of nations are not inflexible, like the rescripts of the Roman
emperors. While possessing the stability of a recognized code, they change with circumstances,
improve with time, and adapt themselves to the intellectual and material progress of peoples. When,
therefore, as in this instance, the teachings of the past are at [194] variance with the better thought of
the more enlightened present, it is not only allowable, but it is eminently proper that the former should
be disregarded and the law be established upon principles in keeping with the more advanced state of
society.

It happened in this instance that the court pronouncing the opinion was the supreme judicia tribunal
of a State which had recently triumphed over rebellion. It was in an insurrectionary district involved in
this rebellion that the military government was established, the proper limits of whose authority was
involved in the questions here decided. That rebellion failed and the district thus subject to a military
government was again and permanently brought under the undisputed dominion of the parent State.
The vanquished had no alternative but to accept the edict of the conqueror thus judicially expressed.
But the opinion rests upon better and firmer ground than this. It is founded upon principles of common
honesty and public utility. It shows the necessity, even amidst the trying scenes of war, of good faith
between those who confer and those who accept benefits flowing from public-spirited enterprises.{ 44}

192. Casefrom Franco German War.

Cobbett states that although acts done in a country by an invader cannot be nullified in so far as they
have produced effects during the occupation, they became inoperative so soon as the legitimate
government is restored. He instances the case in the Franco-German War of a wood contract entered
into by the Germans with certain parties to cut wood in French forests. Peace found the contract
incomplete. The question arose, should it be completed under the original covenant? The contractors
desired t? complete it, and they urged that the German government, having acted within their right in
making the contract, the restored French government ought to permit it to go on to completion. The
latter held that this restoration annulled the contract. They made in the supplemental convention of
11th December, 1871, a declaration to that effect, [195] which was treated by the Germans as
conforming to correct principles.{ 45}

193. Case Dagupan Railroad, L uzon Philippine | slands.

An interesting case arose in Luzon, P.1., in connection with the Dagupan Railroad. It was a foreign
corporation having, as aleged, $5,353,700.89 invested. The Spanish government had agreed to secure
it 8 per cent on the investment, including earnings of road. On the question that the United States
succeeded to the sovereignty of Spain there, the corporation wished the former to make this guarantee
good, but the proposition was rejected. The United States Commissioners at Paris expressly refused to
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include a clause in the treaty of peace binding their Government to assume the colonial pecuniary
obligations of Spain. But the Attorney-General expressed the opinion that the provinces of Luzon,
through which the railroad ran and which were benefited by it, and also the permanent Philippine
government, were equitably bound to meet the obligations. During the period of the military
government this railroad was seized, the government making fair compensation for its use, wear and
tear.{ 46}

194. Suppliesfor subsisting army taken as of right.

No restriction exists to prevent the commanding general in enemy territory from subsisting his army on
supplies gathered there, or appropriating property which in any wise is useful for military purposes.
The experience of every army which penetrated enemy country during the rebellion bears testimony to
this fact. While property might not be confiscated-that is, seized to be sold and the proceeds turned into
the national Treasury, everything that was necessary for the sustenance, transportation, clothing, and
bivouacking of the troops was appropriated without question. What compensation, if any, shall be
given those whose property istaken it isfor the dominant power to determine.

195. M easur es without political significance survive the military occupation.

Administrative acts taken by the military government having no political signification generally remain
in force [196] after it has ceased. Thisistrue of administrative acts in this narrower meaning-financial,
economical, educational-as well as of judicial acts, judgments in civil and criminal proceeding. As the
law of war authorizes the military government to regulate and conduct the administration, and as it is
necessary to the general public interests that matters of detail should be transacted, and as finally there
is no political consideration in the way, the recognition of that which has been executed is a
consequence of the continuation of law and of the uninterrupted exercise of administrative functions.
The annulling of all judgments rendered in the interval by courts, the personnel of which has perhaps
been changed, or repudiation of decisions of the newly-filled offices of finance or police, would be a
misconception of the true principle and would create numberless complications.{ 47}

196. Booty.

In times past it was a common practice for European nations to apportion out certain of the spoils of
war on land, as it is everywhere done on sea, to the soldiers as an incentive, apparently, to
bravery.{48} The wars springing out of and following the French Revolution afford many illustrations.
But since then public sentiment has set in strongly against the practice; and it is believed that recent
wars, particularly among the Christian nations, present few examples of the soldiery being stimulated
to exertions by so objectionable methods.

197. Property taken becomes property of State.

In the United States service the disposition of property taken from the enemy is regulated by statute.
The Articles of War direct that al public stores so obtained shall be secured for the public service, and
for neglect of this the commanding officer is answerable;{ 49} while death or such other punishment as
a court-martial shall direct is denounced against any officer who quits his post or colors to plunder or
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pillage{50} This has ever been the law as applicable to the United States Army, and being embodied
in the British Articles of War, these rules were obligatory upon the colonial forces before the American
[197] Revolution. Similar rules were enforced with rigid exactness during Rome's greatest prosperity.
The soldier was obliged to bring into the public stock all the booty he had taken. This the general
caused to be sold, and after distributing a part among the soldiers according to rank, he consigned the
residue to the public treasury.{51} It is true that the practice of dividing up booty was here legalized,
but the more important principle was inflexibly enforced that all property taken from the enemy
belonged primarily to the State. If any soldier partook of the spoils of war it was through the favor of
the State. In this way that ruthless robbery which has disgraced some modern wars, notably in the
Spanish Peninsula at the beginning of this century, when beauty and booty were deemed to belong of
right to him who could first lay violent hands upon them, was avoided with all its barbarism and
demoralizing influences.

198. I nstructions for taking.

The practices of modern times have tended to soften the severity of warlike operations on land.{ 52}
This is illustrated in the orders of the President of the United States of July 22, 1862, directing all
military commanders within certain of the States then in insurrection, in an orderly manner to seize and
use any property, real or personal, which might be necessary or convenient for their several commands
as supplies or for other military purposes. While such property might be destroyed in the attainment of
proper military objects, this was never to be done in malice{53} Even this, however, was carrying the
principle of appropriating enemy private property beyond what is considered by some writers as
properly permissible.{54} "The genera usage now is," says Kent, "not to touch private property upon
land without making compensation, unless in special cases dictated by the necessary operations of war,
or when captured in places carried by storm and which repelled al the overtures for a [198]
capitulation." But the question is one of expediency rather than of law.{55} The appropriating power
may not have the funds to pay for supplies. It may have come to that point in its financial affairs when
the rule that war must be made to sustain war is all that is left to it. The French empire was reduced to
these straits during the latter part of the wars of Napoleon. So in great degree was the government of
the United States, judging from the above quoted order in the early stages of the Civil War. It is a
matter of common history that on every theatre of operations the rule established by that order
governed the various commanding generals of the Union forces in supplying their armies, in part at
least from the resources of the enemy country. In the great cavalry raids, which have become a
prominent feature of recent wars where large mounted forces traversing extensive Darts of enemy
territory essay to break up his communications, destroy his sources of supply, and so to paralyze his
manufacturing industries, it is essential that sustenance shall so far as practicable, be gathered from the
district comprising the field of operations. In such cases the requisite celerity of movement renders this
course absolutely necessary. In the slower movements of large armies the same necessity for subsisting
off the enemy country may not exist, yet the plan may be resorted to as a matter of public policy.

199. Arguments of Haque Confer ence, appropriating property.

It will be conceded by all familiar with the practice of armies in the field, as well as the views of
writers of authority that the Hague Conference of 1899 extended the principles that; should govern
amidst the clash of arms to the verge of safe amelioration. It had scarcely adjourned until the China
Relief Expedition seemingly gave the more important signatory powers opportunity to put their
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humanitarian theories to the test. Unless the troops have been much maligned the practical redlity fell
far below the elevated stand taken in the conference in this behalf. [199]

200. Distinctive rights, property captured on land and on sea.

There is a distinction between the rights of property captured on sea and on land. The nice questions
with regard to the right to appropriate the latter which have troubled governments and their generals
have not arisen concerning sea captures. The object of maritime warfare is the destruction of the
enemy's commerce and navigation. Capture and destruction of private property at sea has ever been
deemed essential to that end, and it is allowed to the fullest extent by the law and practice of nations. A
determined effort has been made by many eminent authorities to modify the rule as to property on
land, and to some extent successfully. The manner in which the results of such efforts manifest
themselves isin a gradual molding of public and official opinion in favor of more liberal treatment of
the enemy. The view is gaining ground that wanton destruction or useless appropriation of private
property on land should not be permitted. While there is nothing to absolutely prevent it, the practiceis
universally condemned among civilized nations, and gradually is becoming obsolete. Nothing definite
or inflexible is determined by this;. the rule of appropriation is left to vary with circumstances, and yet
the position of non-combatants and others in enemy country has been greatly ameliorated through
these instrumentalities.

201. Taking private property as coer cive measur es.

The laws of war recognize certain modes of coercion as justifiable. They may be exercised upon
material objects or upon persons. The former may be a preferable mode. The taking of private property
is an illustration of this. When lawfully taken it is because it is of such a character or so situated as to
make its capture a proper means of coercing the opposing belligerent. If he have an interest in the
property which is available to him for the purpose of war, it is prima facie a subject of capture. He has
such an interest in al convertible and mercantile property either within his control or belonging to
persons who are living under his control, and this whether it be on land or seg; for it is a subject either
of taxation, contribution, appropriation, or confiscation. The [200] policy of modern tunes, as just
mentioned, has been to establish the rule that on land property will not be taken if it he not liable to
direct use in war.{56} Some of the reasons for this are the infinite varieties of such property from
things almost sacred to things purely merchantable; the difficulty of discriminating among these
varieties; the need of much of it to support the lives of the inhabitants; the unlimited range of place and
objects that would he open to the military, and the moral dangers attending searches and captures in
house; holds and among non-combatants.{ 57}

The rule extends to cases of absolute and unqualified conquest. Even when the conguest of a country is
confirmed by the unconditional relinquishment of the sovereignty of the former owner, there can be no
general or partial transmutation of private property in virtue of any right of conguest. Private rights and
private property both movable and immovable are in general unaffected by the options of war

202. Instructionsfor Armiesin the Field regarding these principles.

Such is the tenor of the instructions for the United States Armies in the field. Here it is announced that
the United States acknowledges and protects in hostile countries occupied by them religion and
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morality, strictly private property, the person of the inhabitants especialy those of women and the
sacredness of domestic relations. Offenders against these rules are rigorously punished. But the rule
does not interfere with the right of the invader to tax the people or their property, to levy forced loans,
to billet soldiers, or to appropriate property, especially houses, lands, boats, ships and churches for
temporary and military uses. Private property, unless forfeited by crimes or by offences of the owner,
is to he seized only by way of military necessity for the support or other benefit of the army. If the
owner has not fled the commander will give receipts for it with a view to possible indemnity.

203. Exceptionsto rule private property may not be taken.

To the most generous construction of the rule that private enemy property is not to be taken without
[202] compensation there are certain well-established exceptions. There may be others, but certainly
the following are generally recognized. First, seizures by way of penalty for military offences; second,
forced contributions for the support of the invading armies, or as an indemnity for the expenses of
maintaining order and affording protection to the conquered inhabitants; third, property taken on the
field of battle or in storming a fortress or town.{58} To these may be added a fourth, namely, if the
private property, like cotton during the American Civil War, forms one of the main reliances of the
enemy for procuring war-like resources.{ 59}

204. Punishment of community for acts of one of its members.

"In the first place," observes Halleck, "we may seize upon private property by way of penalty for the
illegal act of individuals or of the community to which they belong." Thus the property of one who
offends against the laws of war is seized without hesitancy. And as before stated, if theillegal act of an
individual enemy cannot with certainty be brought home to him and punishment meted out to the
guilty party, the community in which he lives and which affords him an- asylum must pay the penalty.
This was a very common' practice during the American Civil War and the Franco-German War of
1870. It is nothing more than an application under the laws of war of the common-law principle which
held-the hundred responsible for robberies or felonies unless the- criminal was apprehended and
lodged in the hands of the civil officers. {60} So if the offence attach itself to any particular-
community or town, all the citizens thereof are liable to punishment; their property may be seized, or,
by way of penalty, aretaliatory contribution may be levied upon them. If the-guilty can be secured it is
more just to punish them alone.. But the rule is inflexible that the community may be held responsible
for the acts of its individual members. This makes [202] it the interest of all to discover the offenders
and deliver them up to justice.

205. Hague Conference on this practice.

It is admitted that the principles of the Hague Conference hold differently. "No general penalty,
pecuniary or otherwise, can be inflicted on the population on account of the acts of individuals for
which it cannot be regarded as collectively responsible."{61} It remains to be seen how well the parties
to that conference observe the rules they adopted. Their departure from them during the China Relief
Expedition has been commented upon during the present Russo-Japanese War, between two of the
parties signatory although it has only just begun, the press of the civilized powers has-been filled with
complaints of the disregard shown by one of the combatants to the principles of that conference.
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206. Hostages for good behavior.

"The right of taking hostages," says Bluntschli (I Sec. 92), "was applied in a new but questionable
manner during the late war between Germany and France when influential inhabitants of French towns
and villages were forcibly carried off as security against the interruption of railway communication. It
IS questionable because it places peaceful inhabitants in the most serious danger even of their lives
without any blame on their part, and without affording adequate security, inasmuch as the fanatics who
tear up the rails or otherwise endanger the trains have little regard for the lives of the notabilities for
whom they perhaps only entertain hate. It is only justifiable in the case of necessity on the ground of
reprisal." The ground upon which the seizures are made is that security is thus obtained that such
practices as interrupting or interfering with railroad traffic will be stopped. The interest which
prominent citizens have in the

community will, if they be taken into custody, secure either the exertions of the inhabitants to ferret out
evil-doers, or increased vigilance to prevent a repetition of bridge burning and other similar
interferences with the railroads or other means of [203] communication. It is one of the common
practices of war. The instances are numerous during the Civil War where commanders notified the
people amongst whom they were that they or particular officers would be held responsible for war
crimes of this nature.

There is another reason for this severe rule. Cowardice and crime often seek to screen themselves in
the obscurity of the crowd. Collections of individuals and even communities can often in an
indistinguishable mass be brought to do that which the individual members, standing on their own
responsibility, would shrink from doing. The trying incidents of war offer many opportunities for the
display of thistrait of human weakness. The surest way to curb thisis to have it well understood that
the cloak of the many affords no immunity for the transgressions of the few.

207. Contributions support of destitute.

In the fall of 1861, as large numbers of Union refugees were driven from districts of the State held by
rebelsinto St. Louis, Missouri, the commanding general, a distinguished soldier, lawyer, and writer on
international law, directed that the destitute people be maintained at the expense of those in that city
who were known to be hostile to the Union cause{62} Enforced contributions from the enemy are
equally authorized whether required during the progress of the war for the sustenance and
transportation of the conqueror's army, or after the conclusion thereof, as one of the terms of
peace.{ 63}

208. No distinction real and personal property, but distinction, taken for use or for destruction.

The Constitution of the United States makes no distinction between real and personal property taken
for public use, nor do the decisions of the Supreme Court. The same obligations apply to both. But
there is a distinction to be drawn between property used for government purposes and property
destroyed for the public safety. If the conditions admitted of the property being acquired by contract
and of being used for the benefit of the government, the obligation to remunerate attaches, and it must
be regarded as taken under [204] an implied contract; but if the taking, using, or occupying was in the
nature of destruction for the general welfare, or incident to the inevitable ravages of war, such as the
march of troops, the conflict of armies, the destruction of supplies, and whether brought about by
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casualty or authority, and whether on hostile or national territory, the loss, in absence of positive
legidlation, must be borne by him upon whom it falls.{ 64}

209. Contributions as amelior ation ancient right enslavement.

The ancient rule of war authorized the enslavement of all enemies and the taking all their property. It is
readily seen what a great amelioration of this rule sparing the persons of non-combatants is, and
levying not upon all enemy property, public and private, but only demanding such money or supplies
as the army of occupation may require. That army must be subsisted somehow, either by regular
supplies paid for by its own government, the pillage of the occupied territory, or by contributions
levied on the people.

The first course may not always be practicable, either because the troops are too far from their sources
of supply, or their government cannot afford the expense, or it be not deemed good policy.

210. Pillage unlawful.

Pillage is generdly inexcusable in these days, and the State which would without urgent necessity
authorize or sanction it would receive, as it would deserve, the condemnation of the civilized world.
The inevitable consequences of pillage are generally destruction of property, violation of every right of
person, no matter how sacred, and the demoralization of the troops engaged in it. The suffering people,
incensed at the useless hardships imposed upon them, are converted into -implacable enemies.
Straggling parties of the troops are cut off and massacred often with circumstances of great barbarity,
the result of that ferocious spirit which war so conducted invariably arouses. Moreover, the plan soon
becomes impracticable. The peasantry, maddened by personal indignities, prefer to destroy property
rather than permit it to fall into [205] the hands of a ruthless foe. The army scattered for subsistence
cannot always concentrate for action. And what avail it that the army has subsisted upon the occupied
territory if the campaign be lost?

Pillage is not only impolitic and unjust, but is attended with so little that is good and so much that is
bad that except as a last resort it has fallen into disuse among enlightened nations. It may, indeed, be
justified. There may be absolutely no other way to subsist the army. In that case the general smply
falls back on that ultimate role of force which places al enemy property at his disposal. In case also of
cavalry raids it may become necessary for the troops to procure their supplies wherever they may be
found. But even here it will prove advantageous to proceed as regularly and justly as circumstances
will permit. This was recommended by the Brussels project of an international declaration concerning
the laws and customs of war.{ 65} And although these recommendations are without binding force they
will express the prevailing drift of modern ideas on this subject. Under the terms of the recent Hague
Conference it was formally prohibited.{ 66}

211. Contributions, an equitable meansto support ar my.

The remaining method of supplying an army in the enemy 5 country is by contributions levied upon
the inhabitants. either directly or through the constituted authorities. In this case it may well happen
that, instead of levying the contributions, a sum of money may be demanded in lieu thereof; for, if the
money be forthcoming, it is generally an easy matter to secure all needful supplies, so far as they exist

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Chapter X: Rights Regarding Private Property 112

in the country, from the inhabitants. The enemy's subjects by paying the sums or contributing the
supplies, have a right to expect that their property will be secure from pillage and the country
preserved from devastation. The American general-in-chief, after occupying the capital of Mexico,
established a system of revenue whereby he gathered into his hands most of the internal dues and taxes
which, under ordinary [206] circumstances, would be owing to the Mexican Federal Government, to be
used in procuring supplies for the army of occupation. In doing this he gave his adhesion to an
enlightened policy. Ordinary revenues were not molested. The civil government of the various
Mexican States, as well as city and municipal governments, were encouraged to remain in the
discharge of their duties. It was recognized that while performing their functions they must have
pecuniary support. Hence every precaution was taken that moderate and reasonable sums should be set
aside for this purpose. In the capital city itself a considerable sum was collected in lieu of pillage{ 67}

The magnanimity of this victorious commander in apportioning his demands on a conquered people
according to their ability to meet them, and the even-handed justice with which he enforced his
contributions, merits every applause. This notwithstanding the fact that a sum levied in lieu of pillage
may sound like harsh proceeding. It was merciful. It reduced suffering as much as possible consistent
with efficient military control; and, by the contentment of the people thereby secured, lessened the
duties imposed upon his army and in many ways enhanced the interests of the United States. And it
conformed to the teachings of the sages of the law. "A general,” says Vaitel, "who wishes to enjoy an
unsullied reputation, must be moderate in his demand of contributions and proportion them to the
abilities of those upon whom they are imposed. An excess in this point does not escape the reproach of
cruelty and inhumanity; although there is not so great an appearance of ferocity in it as in ravage and
destruction, it displays a greater degree of avarice or greediness."{ 68}

Those upon whom contributions are levied during the progress of war are not the armies of the enemy;
if so, there would be an excuse for severity. They are, as a rule, non-combatants, peaceable citizens,
and corporations, all of whom the demands of the times have thrown into financial straits. To pay the
contributions requires on their parts great pecuniary sacrifice at a time when they are least able to bear
it. To demand contributions excessive in amount, or to collect them with unnecessary harshness, is
useless oppression. They are calculated to give rise to all those evils attending pillage before point out,
and in fact they constitute pillage under a milder name. Policy and the dictates of humanity require that
in levying contributions as generous forbearance should be shown as is compatible with the
unquestioned rights of the congueror. Anything beyond this is unnecessary and can never be either
wise or justifiable.

212. Effect levies en masse, exempting property from seizure.

A government which recruits its army by conscription may bring al private persons within the list of
combatants, and by a course of conduct which makes all private virtually public property may render it
hostile. When this happens the property may be appropriated by the enemy upon any terms he may
dictate. The reason why private property on land generally is exempt from such seizures is because
many of the people are non-combatants, enemies only in name, and policy and humanity alike counsel
that they be generoudy treated. But if the community en masse with their property are dedicated to
belligerent purposes, the reason of the rule of exemption ceases and the rule ceases with it.
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213. German theory contributions.

The following remarks of Dr. Bluntschli may be assumed to set forth the German theory on the
interesting subject of contributions; we say theory, because from the accounts of German practicesin
France it has not in that army risen above that. Nevertheless, it is not to be contemptuously cast to one
side because it is a theory; much excellent authority is in the direction for which the learned doctor
contended:

"The occupying army may demand of the inhabitants such gratuitous contributions as may appear
necessary for the subsistence of the troops and for their transportation, as well as that of the material of
war, provided such contributions are recognized as a public duty by the customs and usages of war.

"The proclamation of the Crown Prince of Prussia, of the 20th August, 1870, when he occupied
Lorraine, isworthy of notice: 'l bespeak for the sustenance of the army only such surplus of supplies as
are not used for the subsistence of the French population.’ From other quarters bitter complaints were
made of the excessive requisitions of German commanders, and these were often abated by the
commander-in-chief."

He then points out that the army of occupation has a right to demand quarters, clothing, wagon and
other transportation, remarking that all such demands, according to the circumstances of the case, give
rise to legal claims for indemnification.

Asto this, the doctor proceeds: "It is difficult in practice to regulate and still more difficult to carry out
this duty of indemnification. The enemy who requires and receives such contributions for military
purposes has the strongest inducement to remunerate the communities and individuals against whom
he does not wage war. But he is often without funds, and yet cannot dispense with such contributions.
In many cases receipts are simply given and the payment deferred until the future. Moreover, the
military authority may rely upon its undoubted right of imposing upon the enemy, together with the
costs of the war, the duty of indemnifying such communities and citizens for their contributions.
Payments are often refused upon this ground and the creditors referred to their own governments.”

But no instance is recalled of such sufferers being indemnified by their own government when it is
restored to power. It is invariably put down as an inevitable hardship for which the government is
under no obligations to make compensation. It is damnum abs que injuria.

Mr. Hall (p.439) goes even further than Dr. Bluntschli in requiring indemnification. Admitting the
rights of the invader to appropriate products of enemy-occupied country, the transportation, shelter,
etc., found there for the use of his army, he thinks this does not involve the right to appropriate these
things without payment therefor. The invader, this authority contends, has a right to take only upon
paying either cash or certificates which his government will honor. But this can hardly be the true
doctrine. If the conqueror pays for what he gets it is an act of kindness, based probably upon
considerations of expediency rather than upon any right of the conquered to demand payment.

214. Private property taken on field battle.

The victor's right to private property taken on the field of battle cannot be questioned. The same rule
applies with amost as much universality in case a fortress or town is taken by storm.{69} "Property
taken on afield of battle," says the Supreme Court, "is not usually collected until resistance has ceased,
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but it is none the less on that account captured property. The larger the field the longer the time
necessary to make the collection. By the battle the enemy has been compelled to let go his possession,
and the conqueror may proceed with the collection of all hostile property thus brought within his reach
so long as he holds the field."{70} But the right to private property taken on the field or after the
successful storming of a place must be carefully distinguished from the right to unbridled license. It is
necessary to distinguish between the title to property acquired by the laws of war and the accidental
circumstances attending the acquisition. The commander who permits indiscriminate pillage failsin his
duty. The taking possession of property should always be regulated by orders emanating from proper
authority. It is frequently true, especially after the successful assault of the enemy's stronghold, that
this is not done. Justification is never attempted among civilized nations, but the excuse is often made
that the general cannot restrain his troops. To thisit is sufficient answer that he who cannot control an
army is not fit to command it. The plunder, October, 1860, of the Emperor of China's summer palace
by the troops of France and England affords an illustration of the insensibility of the most refined
nations in this regard, although this has been explained as a justly retaliatory measure caused by the
barbarous treachery of the Chinese.

215. | nstances sacking cities, Spanish Peninsula.

Of modern war that in the Spanish Peninsula furnishes the most numerous instances of the sacking of
cities and The plunder of defeated armies by troops in whom the instinct of men had apparently been
wholly supplanted by the ferocity of maddened beasts of prey. Nor were these scenes, disgraceful alike
to rational beings and the Christianity of which they boasted, confined to any district or their
perpetrators to any army.

Witness Oporto, Tarragona, Ciudad, Rodrigo, Badajos! The pen of the historian of that protracted
struggle has cast a luster over the events which he commemorates, but humanity turns from the
contemplation of such scenes with horror, while the profession of arms repudiates with indignation
such practices which tarnish the glory of the most valiant self sacrifice deeds and discredits the claim
that civilization has nobly mitigated the seventies of war.{ 71}

216. Fourth exception rule private property may not be seized.

The fourth exception to the rule that private enemy property is not liable to seizure by a belligerent
power operates to forfeit al private property which contributes directly to the strength of the enemy by
enabling him to secure supplies for carrying on the war. This was preeminently the case with cotton
during the Civil War "Being enemy's property" said the Supreme Court, "cotton was liable to capture
and confiscation by the adverse party. It is true that this rule as to property on land has received very
important qualifications from usage from the reasoning of enlightened publicists and from judicial
decisions. It may now be regarded as substantially restricted to special cases dictated by the necessary
operations of war, and as excluding, in general, the seizure of the private property of pacific persons
for the sake of gain. The commanding general may determine in what special cases its more stringent
application is required by military exigencies, [211] while considerations of public policy and positive
provisions of law and the general spirit of legislation must indicate the cases in which its application
may be properly denied to the property of non-combatant enemies. In the case before us the capture
seems to have been justified by the peculiar character of the property [cotton] and by legislation. It is
well known that cotton constituted the chief reliance of the rebels for means to purchase the munitions
of war in Europe. "It is matter of history that rather than permit it to come into the possession of the
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national troops the rebel government has everywhere devoted it, however owned, to destruction. The
value of that destroyed at New Orleans, just before its capture, has been estimated at eighty millions of
dollars. * * * The rebels regard it as one of their main sinews of war, and no principle of equity or just
policy required, when the national occupation was itself precarious, that it should be spared from
capture and allowed to remain in case of the withdrawal of the Union troops an element of strength to
the rebellion. And the capture was justified by legislation aswell as by public policy."{ 72}

Cotton was a security which the insurgents offered for the payment of their debts. Upon it they relied
for their influence abroad. To obtain it forced contributions were exacted from its owners. From time
to time in the progress of the war it was found upon the enemy's territory occupied by the military
forces of the United States. While when so found it might have been owned by non-combatant
enemies, and in that sense been private property, it was in fact under the circumstances at least semi-
public. If left undisturbed, and the enemy should repossess themselves of the territory, it would again
be placed where it might strengthen the rebellion. Its capture was, therefore, legitimate; not for booty,
but to cripple the enemy.{ 73}

Nor does the exception apply to cotton alone. The principle embraces any property which, owing to its
peculiar value, becomes a great resource whence the enemy draws the means of maintaining the war.
In the nature of thingsit cannot be confined to any particular kind of property. The true test is not what
particular species it may be, but its value to the enemy. If for any cause it is to an normal degree the
enemy's source of strength, it may be appropriated. It might be said that all private property adds in
some measure to the enemy's strength, and so might be brought within the rule. But as before pointed
out, the great mass of private property, the owners of which have not by their conduct rendered it
forfeitable, is under modern practice exempted from seizure without some compensation. To property
of this description the rule under discussion has no applicability. But it does embrace property of what
nature soever it may be, which owing to its peculiar predicament with reference to the enemy becomes
in a marked manner the foundation upon which his material strength is built, his credit established, and
thence means supplied for prosecuting hostilities.

217. Private property destroyed aswell as appropriated.

Not only may enemy property be appropriated, but under some circumstances it may be destroyed,
regardless of the suffering thus entailed. Here, as in the other case, the modern rule is that it is not
lawful to impose unnecessary hardships. What this authorizes is a matter wholly within the breast of
the commander { 74}

Within the limitations of this rule the right to destroy can not be controverted. It is as well established
as any other rule of war. If it be lawful to take away the property of an enemy in order to weaken or
punish him, the same motives justify us in destroying what we cannot conveniently carry away. Thus
we waste a country and destroy the provisions and forage that the enemy may not find a subsistence
there; we sink his ships when we cannot take them or bring them [213] off. All this tends to promote
the main objects of the war, but such measures are only to be pursued with moderation, and ac cording
to the exigency of the case. This accords with universal practice. If such destruction be necessary in
order to cripple the operations of the enemy or to insure our success, it isjustifiable. Thus if we cannot
remove captured property we may destroy it, but not in mere wantonness. We may destroy provisions
and forage in order to cut off the enemy's subsistence, but we cannot destroy vines and cut down fruit
trees without being looked upon as barbarians.
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218. I nstances: principles destruction of enemy property.

In some instances the right of an active belligerent to destroy enemy property - has been carried far
beyond this. Extensive territories have been ravaged, towns and villages sacked. This may be justified:
First, as an act of retaliation, when the enemy, upon our own territory, has adopted a system of
gpoliation. Thiswas illustrated in the last war between the United States and Great Britain, wherein the
British military and naval forces, in revenge for aleged destruction of property by the United States
Army in Upper Canada, laid waste much of the country adjoining the bays of the Atlantic coast and
burned the capital and other public buildings at Washington; and though the conduct of the British
commanders was stigmatized as mere wantonness because the circumstances upon which it was
predicated were not such as to warrant the severe measures taken, still the principle of retaliation under
proper conditions contended for by them, and which, erroneously as was claimed by the American
Government, they relied upon to justify those measures, was never questioned. Second, when
necessary to weaken the military power of a formidable foe, as illustrated by the burning of Atlanta,
Georgia-an important strategic point, which could not be held-by General Sherman in 1864. And while
it istrue that a commander who should without necessity thus destroy property becomes the scourge of
mankind, till, if that necessity exists, in order that the operations of the war may be successfully
conducted, he has an undoubted right to take such a step.{75} The rule of law is that destruction is
justified only so far asit isindispensable.

219. Thus under military gover nment, only to punish rebellion.

The destruction of property in this manner cannot take place under military government except to
punish a rebellion against established authority. To resort to such measures would crumble to pieces
the foundation upon which such government is based. The temporary allegiance of the people is owing
only on condition that they receive, in return, whatever degree of protection to liberty, persons, and
property may comport with a proper military control. To destroy that property with the attendant
violation of rights of person and liberty of action that would ensue, under any of the special pleas set
up as excusing such conduct on the part of a belligerent operating against the enemy in the field, would
at once dissolve the dender bonds uniting the government with the people. The latter would be
justified in rising against conquerors who make use of their power only to despoil those whose territory
they have overrun. And herein is discernible an important distinction between the obligations of those
who give temporary alegiance to a military and those who owe permanent alegiance to a regularly
established government. While destruction of property and laying waste territory would release the
former from transient obligations to a mere government of force, such measures, if adopted by the
permanent government to thwart an invader would not justify subjects in rising in rebellion unless
carried to the length of oppression. The reason of this distinction is readily seen. In the former case
government is established over the people, perhaps with an implied consent, yet without that consent
freely given. It is based on military force and that alone. The correlative duty between such
government and its temporary subjects, as before remarked, is protection on the part of the former and,
so long as that continues, quiet acquiescence on the part of the latter. Withdraw [215] that protection,
and ipso facto al obligations on the part of the governed disappear with it. But permanent and
regularly established government, theoretically at least, rests upon the consent of the governed.
Government in the latter case is the agent of the people for the protection of society and securing the
happiness of its members. Every intendment, so far as the government is concerned, is in favor of the
sufficiency of its authority to act. Therefore when, as was the case in Russia, first against Charles XII.
and afterwards against Napoleon, extensive tracts are rendered desolate and even the capital burned, it
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was considered as exemplifying a noble, chaste, and self-sacrificing spirit of patriotism. Such violent
measures are to be sparingly applied; only motives of transcendent importance can justify resort to
them.{ 76} A government which should without necessity imitate the Czar's conduct would be guilty of
a crime against its people. But let the necessity arise, the sacrifice be made; the people have no just
cause of complaint; no covenant with them has been broken; while mankind for all ages applaud such
heroic acts as giving clearest proof of indomitable courage and exalted public virtue.

220. lllustr ations of patriotic devotion.

How the conduct of the Russians in 1812, placing their al, both lives and property, at the disposition
of the sovereign for defence, giving no heed to the necessary sacrifice, contrasted with that of the
French people when their Emperor - he who had raised their country to the highest pitch of martial
glory - was pushed back upon their native soil by aworld in arms! No Moscow were found in France.

221. Kinds of property that may be seized or destroyed.

Having established by the concurrent authority of judicial decisions, the writings of publicists, the
orders of executive departments, and the practice of military commanders that the right to seize upon
or destroy enemy private property is a perfect one, modified in its application by the laws of nations as
exemplified in the rules of modern warfare, we will now consider the kinds of property to which the
rule applies. [216]

That property, whatever its nature, will be found either within or without the territoria limits of the
appropriating belligerent. If in the former it is equally as in the latter predicament liable to be seized
upon, destroyed, or otherwise disposed of. We have seen that the property of enemies found within the
United States is liable to confiscation though its forfeiture requires an act of Congress authorizing
it.{77} In this respect corporeal property and incorporeal rights, choses in action, are on the same
footing. When the case of Brown v. the United States was before the circuit court in Massachusetts
Judge Story laid down the right to confiscate debts and enemy property found in the country as perfect
under the law of nations. And Chief-Justice Marshall, in delivering the opinion of the Supreme Court
in that case on appeal, observed that between debts contracted under the faith of laws, and property
acquired in the course of trade on the faith of the same laws, reason drew no distinction, and that the
right of the sovereign to confiscate debts was precisely the same with the right to confiscate other
property found in the country. We are at liberty, therefore, to consider it an established principle that it
rests in the discretion of the legislature of the Union, by a special law for that purpose, to confiscate
debts contracted by our citizens and due to the enemy.{ 78} It is true that the chief-justice remarked
that the enforcement of this right as to debts is contrary to universal practice and upon this Chancellor
Kent observes that it may well be considered a naked and impolitic right, condemned by the
enlightened conscience and judgment of modern times.

The experience of this country, however, since that time has not sustained these views as to the
softening of the older rule This, as we have seen, was exemplified in the confiscation act of July 7,
1862-3{79} In affirming the constitutionality of this act the Supreme Court remarked that the
Government had the right to seize, confiscate, and dispose of all property of the [217] enemy subjects
of every description.{ 80} Previously the Congress of the rebel Confederacy confiscated all property,
movable, immovable, and all rights, credits, and interests held within the Confederacy by or for any
alien enemy except public stocks and securities. Concerning this Earl Russell remarked that "whatever

Military Government and Martial Law, William E. Birkhimer
Downloaded from: http://famguardian.org/




Chapter X: Rights Regarding Private Property 118

may be the abstract rule of the law of nations on this point in former times, the instances of its
application in the manner contemplated by the act of the Confederate Congress in modern and more
civilized times are rare, and have been so generally condemned that it may be said to have become
obsolete."{81} But it will not be claimed that theories of publicists and interested protestations of
statesmen regarding what should he the rule are of as much value in determining the right in this matter
as are the legidative acts of the belligerent governments. The whole subject resoles itself into a
guestion not of right, but of expediency. Granted that the rule generally observed is not to confiscate
debts due the enemy from our own subjects, till, when a nation is either driven to extremities in the
prosecution of awar, or for any reason it may reap an advantage by so doing, it can safely be assumed
that it will be done. This country was more severely and thoroughly schooled in the laws of war during
the four years of the Rebellion than had been possible through abstract speculations of scholars,
statesmen, and jurists even in that many centuries.

222. No confiscation Crimean War.

During the Crimean War no attempts were made to confiscate private property of the enemy, not
maritime, remaining in the country, or private debts, or to arrest private persons. The course pursued
by the nations involved, and the fact that nearly al nations now have treaty stipulations allowing a
certain interval of time for the removal of vessels and other property in case of war, go far towards
changing the ancient practice. This circumstance lays the foundation for a change in the law of nations
in this regard. This much safely can be said, private property is not now lost to the [218] owner unless
its confiscation is specially ordered by the highest political authority of the State. Still it cannot be said
that a nation, which for a cause that it may judge sufficient should seize and condemn such property,
whatever its nature, had violated established law, although such a course as regards private debts due
to enemy subjects would be considered as harsh in the extreme and out of harmony with the spirit of
the age{ 82}

223. State never confiscates debts due to enemy subij ects.

The only exception to this rule is that debts due from the State itself to subjects of the enemy are not
confiscable.{ 83} Everywhere in case of war funds credited to the public are exempt from confiscation
and seizure. Phillimore considers the doctrine of the immunity of public debts as one which may
happily be said to have no gainsayers{84} Manning lays it down that such debts are invariably
regarded as sacred during war, and considers them as entrusted to the public faith and not to be
touched without its violation. To the same effect is Wails, who observes that "all modern authorities
agree, we believe, such debts ought to be safe and inviolable. To confiscate either principal or interest
would be a breach of good faith, injure the credit of a nation, and provoke retaliation on persons and all
private property."{85} Amidst all the extreme measures resorted to by the respective belligerents
during the wars waged between Great Britain and France under Napoleon public debts were never
confiscated. "The distinction,” says Dana, "seems to be that a loan to a State is in the nature of a
permanent investment invited by the State itself, and the application is fairly to be made that the
foreign creditor is not to lose it in case of war. The whole turns on this question, What has the foreign
creditor a right to assume will be the result in ease of war? The policy of a State to have its |oans open
to the people of all nations as investments secure against the chances of war is so obvious and
paramount as not only to settle the practice, but to give [219] countenance to the assumption of the
creditor that the faith of the State was impliedly pledged to him to that effect."{86} The Confederate
confiscation acts of 6" August, 1861, expressly excepted from seizure public stocks and securities held
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by alien enemies. Wudman says: "It will not be easy to find an instance where a prince has thought fit
to make reprisals upon a debt due from himself to private men; there is a confidence that this will not
be done. A private man lends money to a prince upon the faith of an engagement of honor, because he
cannot be compelled like other men in an adverse way in a court of justice. So scrupulously did
England, France, and Spain adhere to this public faith that during war they suffered no inquiry to be
made whether any part of the public debts was due to subjects of the enemy, though it is certain many
English had money in French funds and many French had money in ours."{ 87}

224. Thisrule extended, treaty United States, Great Britain.

Article X. of the treaty of 1794 between the United States and Great Britain provided that neither debts
due from the individuals of one to those of the other nation, nor shares, nor moneys which they may
have in the public funds or in the public or private banks, should in event of w