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Economy Plumbing & Heating Co., Inc. v. United
StatesCt.Cl.,1972.

United States Court of Claims.
ECONOMY PLUMBING & HEATING CO., INC,,
etal.

V.

The UNITED STATES.

No. 226-65.

Dec. 12, 1972.

Motion by plaintiffs to amend opinion and judgment
of the Court of Claims, 197 Ct.Cl. 839, 456 F.2d 713,
by awarding interest. The Court of Claims, Skelton,
J., held, inter alia, that suit filed by nonbankrupt
member of joint venture on government contract and
surety on bond for equitable adjustment following
termination of government contract was an action on
contract claim for which no interest could be allowed
against United States and was not a claim for refund
of overpaid taxes after general accounting office paid
to Internal Revenue Service certain sum from judg-
ment awarded joint venture to be applied to satisfac-
tion of bankrupt joint venturer's liability for payroll
and income taxes unrelated to performance of con-
tract.

Motion to amend denied.

Nichoals, J., filed a dissenting opinion in which Davis,
J., joined.
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erty is wrongfully levied upon and taxed by the In-
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government had misapplied plaintiffs money prior to
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and Review. Most Cited Cases
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Interest cannot be collected from government on
judgment against it on the basis of equity.
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plaintiff and third-party plaintiff, A. Charles
Lawrence, Chicago, Ill., attorney of record for
plaintiff and for Transamerica Ins. Co., third-party
plaintiff Gilbert A. Cuneo, Washington, D. C., of
counsel.

Mark Segal, Washington, D. C., with whom was
Asst. Atty. Gen. Scott P. Crampton, for defendant.

Before COWEN, Chief Judge, and DAVIS,
SKELTON, NICHOLS, KASHIWA, KUNZIG, and
BENNETT, Judges.

ON PLAINTIFFS MOTION FOR AMENDMENT
OF OPINION AND JUDGMENT

SKELTON, Judge:

This suit was originally filed for the recovery of
$477,587.66 representing a portion of an equitable
adjustment on a contract entered into between Lieb
Bros., Inc. (Lieb) and Economy Plumbing and Heat-
ing Co., Inc. (Economy) as joint venturers, and the
United States for the construction of dormitories,
mess halls, and other facilities at Scott Air Force
Base near Bdleville, lllinois, for the sum of
$13,484,275.50. The work was reduced by a partia
termination order, and was completed and accepted.
In the meantime, Lieb was adjudged a bankrupt and
is now insolvent. Its receiver*587 did not participate
in the appeal of this case and is not before the court.
However, Transamerica Insurance Company
(Transamerica), a surety and third-party plaintiff, in-
tervened, because it acted as the surety on the per-
formance and payment bonds of the contract.

In May 1960, the Corps of Engineers awarded the
sum of $544,848.33 to the joint venture on its termin-
ation claim. The joint venture appealed to the Armed
Services Board of Contract Appeals (ASBCA). In the
meantime, the Internal Revenue Service (IRS) had
asserted tax liens against Lieb. On November 18,
1960, without any notice to Economy or Transamer-
ica, the General Accounting Office (GAO) paid
$477,587.66 of the award to the IRS to satisfy the tax
liens against Lieb. Of this amount, the sum of
$4,576.80 was applied to unpaid payroll taxes, to-
gether with interest and penalty, owed by the joint
venture in the performance of the contract. The re-
maining $473,010.86 was applied by the IRS to
payroll and income taxes and interest and penalties

owed by Lieb on other construction jobs it had per-
formed which had no connection with the contract of
the joint venture.

Economy and Transamerica (plaintiffs) filed timely
income tax refund claims with the IRS for the
$477,587.66. More than six months elapsed after the
filing of such claims without any action having been
taken by the IRS, so the plaintiff Economy filed this
suit on July 8, 1965, and Transamerica intervened on
May 2, 1966. After a tria in this court, our Tria
Commissioner Mastin G. White, handed down a
memorandum opinion on November 15, 1971, in
which he recommended that plaintiffs be awarded
judgment against the United States for the sum of
$473,010.86. Nothing was said about interest. There-
after, on February 3, 1972, the parties filed a joint
motion for judgment under Rule 141(b) in which they
asked that the opinion of the trial commissioner be
adopted in which he had found that the plaintiffs
were entitled to judgment against the United States
for $473,010.86, “together with interest as provided
by law.” Pursuant to this joint motion, the court
entered a per curiam opinion on March 17, 1972, ap-
proving and adopting the memorandum opinion of
the trial commissioner and awarded plaintiffs a judg-
ment against the United States for said sum of
$473,010.86. The judgment did not provide for in-
terest. See Economy Plumbing & Heating Co. V.

United States, 456 F.2d 713, 197 Ct.Cl. 839 (1972).

On April 13, 1972, plaintiffs filed a motion request-
ing that the opinion and judgment of the court be
amended by awarding plaintiffs interest at the rate of
six percent per annum from November 18, 1960, on
the principal sum of $473,010.86. The defendant has
contested this motion. The case is before us on such
motion.

The sole question before us is whether or not
plaintiffs are entitled to interest on their judgment
from the time the amount thereof was paid by GAO
tothe IRS to satisfy Lieb'stax lien.

It is important to note that when plaintiffs filed this
suit they sought recovery of funds due them as an
equitable adjustment on the contract which they al-
leged had been wrongfully withheld by the govern-
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ment. The suit was clearly one to recover funds due
under a contract.

In our per curiam opinion in this case mentioned
above, we adopted the statement of our trial commis-
sioner asfollows:

* * * This is an action for the recovery of
$473,010.86, representing a portion of an equitable
adjustment under contract No. DA-
11-032-ENG-1232 (“the contract”) that was-ac-
cording to allegations in the petition-wrongfully
withheld by the defendant. [Footnote omitted.] [l1d.
456 F.2d at 714, 197 Ct.Cl. at 841.]

[1][2] The suit as filed was a contract action and not a
suit for a refund of overpaid taxes. As stated above,
we entered judgment in favor of the plaintiffs for the
amount due them under the *588 contract as an
equitable adjustment. Now the plaintiffs seek to
change the whole theory of the case by claiming the
suit was by taxpayers seeking a refund of overpaid
taxes. The reason for this change in theory and tactics
isclear. The plaintiffs want to collect interest on their
judgment for the past 11 years and they well know
that interest cannot be alowed on a contract claim
against the United States unless the contract provides
for interest, which is not the case here. See 28 U.S.C.

§ 2516(a) (1964).

The plaintiffs seek to bridge this obstacle by now
contending that even though they were not originally
taxpayers entitled to a refund of overpaid taxes, they
became taxpayers when the government wrongfully
applied their funds to the payment of Lieb's taxes.
They contend further than when the government took
this action, the funds so applied became overpay-
ments of taxes by the plaintiffs, for which they filed
claims for refunds, and that our judgment in their fa-
vor constituted a refund of their overpaid taxes. Con-
sequently, they argue that they are entitled to interest
on such amount. The plaintiffs say that the provisions
of 28 U.SC. § 2411§a2 and Section 6611 of the In-
ternal Revenue Code—1 entitle them to interest, es-
pecially since these laws provide for six percent in-
terest on “any overpayment in respect of any internal
revenue tax.” They urge the proposition that this lan-
guage fits their situation because the application of
their fundsto Lieb's taxes was an “overpayment in re-

spect of [an] internal revenue tax.”

EN1. § 2411 Interest.
(8 In any judgment of any court rendered (whether
against the United States, a collector or deputy col-
lector of internal revenue, a former collector or
deputy collector, or the persona representative in
case of death) for any overpayment in respect of any
internal-revenue tax, interest shall be allowed at the
rate of 6 per centum per annum upon the amount of
the overpayment, from the date of the payment or
collection thereof to a date preceding the date of the
refund check by not more than thirty days, * * *.
§ 6611. Interest on overpayments.
(a) Rate.
Interest shall be allowed and paid upon any overpay-
ment in respect of any internal revenue tax at the rate
of 6 percent per annum.
(b) Period.
Such interest shall be allowed and paid as follows:
*kkk*k
(2) Refunds.
In the case of a refund, from the date of the overpay-
ment to a date (to be determined by the Secretary or
his delegate) preceding the date of the refund check
by not more than 30 days, * * *.

The defendant contended in its answer and till ar-
gues that this suit was not one brought by a taxpayer
suing for a refund of its taxes, and denies that this
suit arose under revenue laws requiring the filing of a
claim for refund. It says that the plaintiffs are not tax-
payers in this case, but that Lieb was the taxpayer.
Defendant says further that plaintiffs never overpaid
their taxes and their recovery of contract fundsin this
case was not a refund of overpaid taxes. Con-
sequently, defendant contends that plaintiffs cannot
recover interest on their judgment, because no statute
authorizes it and the contract contains no provision
for interest, citing Rosenman v. United States, 323
U.S. 658, 65 S.Ct. 536, 89 L.Ed. 535 (1945).

[3] We agree with the defendant that the plaintiffs are
not taxpayers in this case with respect to these funds
within the meaning of the revenue laws. Lieb was the
taxpayer and it is not a party to this action. Whileit is
true that there was a misapplication of plaintiffs
funds to the payment of Lieb's taxes, this wrongful
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act did not result in plaintiffs becoming taxpayers to
the extent of the misapplied funds. Neither was there
any overpayment of plaintiffs taxes. In fact, the only
taxes of the plaintiffs that were paid out of the con-
tract award was the $4,576.80 applied on the payroll
taxes of the joint venture which was not contested by
the plaintiffs and is not involved in this case. *589
The filing of the claims for refund by the plaintiffs
did not help them, because the claims were unneces-
sary and of no consequence since plaintiffs were not
taxpayers who had overpaid their taxes.

[4] In support of the foregoing conclusions, we wish
to point out and emphasize that Congress has estab-
lished a well-defined and comprehensive administrat-
ive system for the recovery of overpaid taxes by tax-
payers. All taxpayers who have overpaid their taxes
are within this system and must follow the appropri-
ate procedures and regulations, including the timely
filing of claims for refunds for overpayment of taxes,
if they are to have the benefits of the system. On the
other hand, persons who are not taxpayers are not
within the system and can obtain no benefit by fol-
lowing the procedures prescribed for taxpayers, such
asthe filing of claims for refunds. For example, there
have been many cases where parties have sued to en-
join the assessment or collection of their moneys to
pay the taxes of another, notwithstanding Section 263
of the Internal Revenue Code of 1939 (26 U.S.C. §
3653 (1952 ed.)) that provided that “no suit for the
purpose of restraining the assessment or collection of
any tax shall be maintained in any court.”— - The
courts have alowed these suits because the parties
filing the suits were not taxpayers and were outside
the revenue system of which the above statute is a
part. See Long Vv. Rasmussen, 281 F. 236
(D.Mont.1922); Rothensies v. Ullman, 110 F.2d 590
(3d Cir. 1940); Raffaele v. Granger. 196 F.2d 620 (3d

Cir. 1952); and Bullock v. Latham, 306 F.2d 45 (2d
Cir. 1962). In Long v. Rasmussen, the court said:

FN2. Amended November 2, 1966, by
Pub.L. 89-719, Title I, § 110(c), 80 Stat.
1144, See 26 U.S. C.A. 7421 and footnotes.

* * * They [the revenue laws] relate to taxpayers, and
not to nontaxpayers. The latter are without their
scope. No procedure is prescribed for nontaxpayers,

and no attempt is made to annul any of their rights
and remedies in due course of law. * * * [1d. 281 F.
at 238

In other cases suits have been filed by nontaxpayers
whose property has already been taken to pay the
taxes of others, without filing claims for refund, and
such suits have been allowed against the Collector or
District Director of Internal Revenue in actions simil-
ar to the old action in assumpsit for money had and
received, even though lacking in statutory authority.
See Stuart v. Chinese Chamber of Commerce, 168
F.2d 709 (9th Cir. 1948); Rutledge v. Riddell, 186

E.Supp. 552 (S.D.Cal.1960); Oil City Nat'l Bank v.
Dudley, 198 F. Supp. 849 (W.D.Pa1961). In Stuart

v. Chinese Chamber of Commerce, supra, the court
said:

Under the circumstances here recited it is obvious the
appellees [whose property had been seized by the
IRS to pay the taxes of another] are not taxpayers in
the strict sense of the word, and therefore they do not
come within the orbit of the income tax laws here in-
voked. * * *

*kkkk*k

The appellees could not have maintained a suit for re-
fund as could a taxpayer from whom a tax had been
illegally collected; their only recourse was to bring
suit to recover possession of the property of which
they claimed to be owners. * * * [Id. 168 F.2d at
712]

The above quotation fits our case like a glove. Our
plaintiffs are not taxpayers and could not sue for atax
refund as a taxpayer could. All they could do was to
sue to recover their property, which was the funds
due them as an equitable adjustment under the con-
tract, and thisis exactly what they have done.

The above cases are illustrative of the proposition
that a nontaxpayer is outside the administrative sys-
tem set up for the collection of a refund of overpaid
taxes, and is not required to file a claim *590 for re-
fund to recover money taken from him to pay the
taxes of another. The case of Kirkendall v. United
States, 31 F.Supp. 766, 90 Ct.Cl. 606 (1940) is
squarely in point. There a third party (Kirkendall)
sued to recover money that had been taken from him
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to pay the taxes of another. We held that there was an
implied contract on the part of the government to
make restitution of the money, and that no claim for
refund was necessary because the plaintiff was not a
taxpayer. Of particular importance in the case before
us is the fact that in Kirkendall the court did not al-
low interest on the judgment of restitution. The only
difference between that case and the case before usis
that in our case the plaintiffs filed claims for alleged
refund, whereas, in Kirkendall no claim was filed. In
both cases the plaintiffs were nontaxpayers. We do
not think the filing of claims for refunds in the
present case makes any difference. The plaintiffs here
were outside the administrative system established
for the filing of claims for refunds of overpaid taxes
and were not required to file them. The fact that they
did file such claims did not entitle them to any of the
rights or benefits of the tax refund administrative sys-
tem. It follows logically that a nontaxpayer cannot
overpay taxes and consequently there is no overpay-
ment for him to claim by way of refund.

We think the Kirkendall case was properly decided
and is dispositive of the present case. The payment of
Lieb's taxes with the money due plaintiffs under the
contract did not convert such contract funds into an
overpayment of their taxes nor make taxpayers of the
plaintiffs. Neither did the mere filing of claims for re-
funds make plaintiffs taxpayers when none of the re-
quisites of the status of taxpayers were present.—
The fact that plaintiffs filed such claims did not con-
vert them into claims for overpayment of taxes. We

so held in the case of Ray v. United States, 453 F. 2d
754, 197 Ct.Cl. 1 (1972), when we said:

EN3. The term “taxpayer” in this opinion is
used in the strict or narrow sense contem-
plated by the Interna Revenue Code and
means a person who pays, overpays, or is
subject to pay his own personal income tax.
(See Section 7701(a)(14) of the Internal
Revenue Code of 1954.) A “nontaxpayer” is
a person who does not possess the foregoing
requisites of ataxpayer.

The mere fact that plaintiff submitted claims for re-
funds with the Internal Revenue Service * * * does
not convert his claim into one for overpayment of

taxes. [1d. 453 F.2d at 758, 197 Ct.Cl. at 9.]

In the Ray case, the plaintiff was retired by the Air
Force on a longevity basis and during his period of
retirement based on length of service the Air Force
withheld a portion of his retirement payments and
paid them to the IRS who applied them to plaintiff's
income taxes. After atime the plaintiff applied to the
Air Force Board for the Correction of Military Re-
cords to change his retirement from a longevity basis
to one based on disability. This was done and the Air
Force paid him the difference between active duty
pay and retirement pay, but did not pay him the
amounts withheld and paid on his income tax. The
Finance Center advised him to inquire of the IRS for
possible tax refund. The plaintiff then filed claims for
refund of income taxes with the IRS, who refunded
such funds for three years but denied arefund for five
other years on the ground they were time barred. The
plaintiff then filed suit in this court for the five year
payments that had been withheld by the Air Force.
Although plaintiff had filed claims for refund with
the IRS, and although he was a taxpayer, we held that
his suit was not a suit for refund of taxes, but one
against the Air Force for unpaid retirement benefits.
We said:

* * * |t is the Air Force which erroneously withheld
from his retirement pay amounts approximately equal
to his supposed tax liability, not the IRS. * * * It is
the Air Force, then, which is liable to plaintiff*591
for the monies it erroneously exposed to taxation. * *
* [Id. 453 F.2d at 757, 197 Ct.Cl. at 8.]

*kkkk*k

* * * |t is simply a matter of correcting the pay ac-
count between the serviceman and the United States.
** % [1d. 4563 F.2d at 758, 197 Ct.Cl. at 9.]

In that case, we entered judgment for the plaintiff on
the theory that his suit was not one for the recovery
of a tax refund but one to recover retirement pay
from the Air Force. In that connection, the court held
further:

* * * Gince this is not a claim for refund of taxes
paid, but for “pecuniary benefits’ wrongfully denied,
cases cited by defendant are not in point. * * * Here,
since plaintiff is not claiming under the Code, he
need not preserve his claim according to its provi-
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sions.
*kkkk*x

* * * Here the Board involved his changed plaintiff's
retirement status and plaintiff can therefore say, * * *
that his right is independent of the tax laws. [I1d. 453
F.2d at 758, 197 Ct.Cl. at 9-10.]

In that case we held that proof of statusis required to
recover an overpayment of taxes under the Internal
Revenue Code, saying:

* * * Proof of statusis the admitted condition preced-
ent for recovery of overpayment of taxes under the
Internal Revenue Code § 6511, * * *. [Id. 453 F.2d at
757,197 Ct.Cl. at 8]

We have considered the Ray case in detail (although
it is distinguishable as to some of the facts in our
case), because it is a recent decision of our court and
many of the questions there decided strongly support
the conclusions reached in the present case. We refer
to the following:

1. In that case we held that proof of status [i. e., that
of a taxpayer who had overpaid his income taxes],
was a condition precedent to recovery under the In-
ternal Revenue Code. Here the plaintiffs fail that test
because they were not taxpayers and had not over-
paid their income taxes.

2. The mere fact that a claimant files a claim for re-
fund does not convert his claim into one for overpay-
ment of income tax. That is the situation here.

3. There, athough plaintiff's retirement payments
were delivered to the IRS, his claim for such pay-
ments in this court was not a claim for refund of
taxes, but a claim against the Air Force. Here, in like
manner, the claim of plaintiffs was not one for a re-
fund of overpayment of income tax, but a claim for
contract funds delivered by the Corps of Engineers
and the GAO to the IRS.

4. There, the Air Force owed plaintiff the money, not
the IRS. Here the Corps of Engineers owed the
plaintiffs the contract money, not the IRS.

5. There, the plaintiff was not claiming under the In-
ternal Revenue Code. Here, the plaintiffs were not
suing under the Code when they filed suit, but were
seeking the funds due them under the contract.

6. There, the plaintiff was a taxpayer and the with-
held payments had been applied to his income tax.

He had filed a claim for refund and conceivably
could have argued that he was seeking a refund of
overpaid taxes under the Code. We held that was not
the case. Here, the case is much stronger for the gov-
ernment because the plaintiffs were not taxpayers and
had not overpaid their taxes and were not seeking re-
covery under the Code. This is the most important
distinction between the two cases.

In the Ray case, the plaintiff waived any claim for in-
terest. This is understandable because there is no au-
thority for awarding him interest on a recovery of re-
tirement payments from the Air Force. Nevertheless,
our decision in that case on other questions show
beyond doubt that plaintiffs are not entitled to interest
in the present case.

[5] We do not think that the provisions of 28 U.S.C. §
2411(a) and Section *592 6611 of the Internal Rev-
enue Code providing for interest at the rate of six per-
cent per annum upon “any overpayment in respect of
any internal-revenue tax” quoted above, which is re-
lied upon by the plaintiffs, has any application to this
case. We interpret those statutes as applying only to
taxpayers who have overpaid their taxes, have filed a
timely claim for refund, and are within the adminis-
trative system providing for the recovery of overpaid
taxes and are entitled to its benefits. The plaintiffs
have none of these prerequisites, except they did file
claimsfor alleged refunds.

The plaintiffs cite and rely heavily upon the case of
Stuart v. Willis, 244 F. 2d 925 (9th Cir. 1957). In that
case the government levied upon, seized, and applied
the funds of ajoint venture, composed of two parties,
due under a completed government contract, to the
tax liability of one of the joint venturers that had ac-
crued on other jobs not related to the joint venture
contract. Both joint venturers filed claims for refund
and later sued the District Collector of the Internal
Revenue Service. The trial court held the levy to be
void and awarded the joint venturers judgment for the
misapplied funds, plus interest at six percent from the
date of the misapplication of the funds by the govern-
ment. The judgment was affirmed by the Ninth Cir-
cuit Court of Appeals. A careful reading of the de-
cisions of the trial and appellate courtsin that case re-
vesals that there was no discussion or treatment of the
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interest issue nor any showing whatsoever that justi-
fied the awarding of interest from the date of pay-
ment to those plaintiffs under the Internal Revenue
Code or other laws of the United States. The only
mention of interest by the circuit court in its opinion
was its comment that “it is claimed also that the tria
court erred in alowing interest on the judgment.”
Since nothing more was said about interest in the
court's opinion, it would appear that the court either
(1) allowed interest from the date of the misapplica-
tion of the funds, as the trial court had done, on the
theory that the suit of plaintiffs was one for the re-
fund of their overpaid taxes, in which case the action
of the court was contrary to the above-cited authorit-
ies, or (2) the court alowed interest on the judgment
of the trial court only from the date of the judgment,
under 28 U.S.C. § 2411(b) (1964), which authorizes
interest at the rate of 4 percent per annum on a judg-
ment in a district court against the United States on a
claim under 28 U.S.C. § 1346, which is not under the
interna revenue laws. The granting of interest prior
to judgment under Section 1346 is improper. See
Eastern Serv. Management Co. v. United States, 363
F.2d 729 (4th Cir. 1966). There the court held:

The granting of interest prior to the judgment is in-
correct. 28 U.S.C. A. § 2411(b) and 31 U.SC.A. §
724a. [Id. at 733]

Title 31 U.S.C. § 724a provides that a judgment of a
district court against the United States for less than
$100,000 to which provisions of Section 2411(b) ap-
ply, shall bear interest only when the judgment is fi-
nal after appeal and then only from the date of the fil-
ing of the transcript with the GAO to the date of the
mandate of affirmance. When such a judgment is
rendered by the Court of Claims, interest thereon
shall be payable in accordance with Title 28 U.S.C. §
2516(b) from the date of the filing of the transcript
with the GAO. FM4

FN4. 28 U.S.C. § 2516(b) providesin part as

follows:
(b) Interest on judgments against the United States
affirmed by the Supreme Court after review on peti-
tion of the United States shall be paid at the rate of
four percent per annum from the date of the filing of
the transcript of the judgment in the Treasury Depart-
ment to the date of the mandate of affirmance. * * *

(June 25, 1948, ch. 646, 62 Stat. 978; Sept. 3, 1954,
ch. 1263, § 57, 68 Stat. 1248.)

[6] These authorities appear to be conclusive that in-
terest cannot be allowed prior to judgment on aclaim
*593 against the United States, except on overpay-
ment of income tax claims as authorized by Title 28
U.S.C. § 2411(a) or unless provided for in a statute or
contract as provided in Title 28 U.S.C. § 2516(a).
None of these excepted situations exist in the present
case.

At any rate, it appears that the court in Stuart v. Wil-
lis, supra, did not consider the interest question in
depth as we have done, and we decline to follow its
decision with regard to interest.

The plaintiffs also contend that we should alow in-
terest in this case because of the enactment of the
Federal Tax Lien Act of 1966 which providesin Sec-
tions 7426(b)(2)EB} and 7426(g)(1) of the Internal
Revenue Code — that interest shall be allowed
where property is wrongfully levied upon and taken
by the IRS. The plaintiffs then cite 28 U.S.C. §
2516(a) to show that this court has jurisdiction to
award interest where an Act of Congress expressly
provides for its payment. The defendant counters this
argument by saying that Section 7426 only authorizes
suits to be brought in the district courts, citing the fol-
lowing language of technical explanation of 1966-2
Cum. Bull. 869:

ENS. Section 110(a) Federal Tax Lien Act
of 1966, Pub.L. 89-719, 80 Stat. 1125.

Section 7426. Civil actions by persons other than tax-
payers.

(a) Actions permitted.

* * * Section 202 of the bill grants U.S. district courts
original jurisdiction over actions brought under sec-
tion 7426 * * *,

Defendant also cites H.R.Rep. No. 1884, 89th Cong.,
2d Sess. 28 (1966-2 Cum. Bull. 815, 834), which
states:

The bill makes provisions for three new types of ac-
tions al of which may be brought only in Federal dis-
trict courts.
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[7] We do not have to decide this jurisdictional issue,
as we do not believe Section 7426 applies to this case
because it was not enacted until 1966, whereas the
government misapplied plaintiffs money on Novem-
ber 18, 1960. Consequently, the statute was not in ef-
fect at the time the eventsin this case occurred.

However, the fact that the plaintiffs seek to recover
under Section 7426 has an important bearing on an-
other aspect of this case. The heading or caption of
the section is asfollows:

8§ 7426. Civil actions by person other than taxpayers.
[Emphasis supplied.]

The action of the plaintiffs in saying this section ap-
plies to them is a clear indication that they are not
“taxpayers’ and that they do not regard themselves as
taxpayers within the meaning of the Internal Revenue
Code. This lends support to our interpretation of the
meaning of the term “taxpayer” in this case as ex-
pressed in footnote 3, supra. Section 7426 is further
significant in the instant case, because it shows that at
the time it was enacted in 1966, Congress considered
that persons in the position of the plaintiffs were not
taxpayers within the meaning of the IRS. This is
shown not only by the caption of the section, but also
by its provisions wherein persons who are not tax-
payers are described as any person “other than the
person against whom is assessed the tax out of which
such [wrongful] levy arose.” That is precisely the
situation of the plaintiffs, as no tax has been assessed
against them, but was assessed against Lieb. There-
fore, Congress has, in effect, described plaintiffs as
nontaxpayers, and apparently plaintiffs have agreed
that this description is correct. We also agree.

[8] Plaintiffs argue that interest should be awarded to
them because defendant signed a joint motion with
them to the court requesting the adoption of the trial
commissioner's opinion which provided for a judg-
ment in favor of the plaintiffs for $473,010.86,
“together with interest as provided by law.” The de-
fendant says that it has contended from the beginning
that thisis not a tax *594 refund suit, but a suit to re-
cover contract funds due plaintiffs as an equitable ad-
justment and that there is no law that allows interest
on a recovery of that kind. Consequently, argues de-
fendant, the phrase “interest as provided by law” in

the joint motion was not an agreement to pay interest
and did not confer any right upon the plaintiffs to re-
ceive interest. We agree with the defendant.

[9] Finally, the plaintiffs say that since the govern-
ment had their money for over 11 years, it is right
and just for the government to have to pay interest.
We agree that equity and justice is on the side of the
plaintiffs, but unfortunately interest cannot be collec-
ted from the government on that basis. The Supreme
Court said in United Statesv. N. Y. Rayon Importing
Co.. 329 U.S. 654, 67 S.Ct. 601. 91 L .Ed.577 (1947):

* * * Had Congress desired to permit the recovery of
interest in situations where the Court of Claims felt it
just or equitable, it could have so provided. The ab-
sence of such a provision is conclusive evidence that
the court lacks any power of that nature. * * * [1d. at
660, 67 S.Ct. at 604.]

See also, United States v. Thayer-West Point Hotel
Co..329 U.S. 585, 67 S.Ct. 398, 91 L .Ed. 521 (1947).

We hold that the plaintiffs are not entitled to interest
on their claim from the date of the misapplication of
their funds (November 18, 1960), until paid.

Accordingly, the motion of plaintiffs to amend the
opinion and judgment of the court so as to provide
for interest is denied.

NICHOLS, Judge (dissenting):

Respectfully, | feel obliged to dissent from Judge
Skelton's able and exhaustive opinion, and will try to
state the reasons why, though briefly, without exten-
ded analysis. There is no need to state the facts,
which the magjority opinion does correctly.

| agree the Federal Tax Lien Act of 1966, P.L.
89-719, 80 Stat. 1125, does not help this plaintiff, and
| do not consider it further.

| see no reason why a claimant may not put on the hat
of ataxpayer, or reject it, as he chooses, in a situation
such as we have here. He can make his choice ac-
cording to his position. He may file a claim for re-
fund and, if it is timely, he may recover lawful in-
terest. Stuart v. Willis, 244 F.2d 925 (9th Cir. 1957).
If it is not timely, he may proceed down whatever
other avenue to relief the law provides, sacrificing in-
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terest. The principal amount recovered would not ne-
cessarily be the same, since a claim for refund calls
for a determination whether a person has overpaid his
taxes, generally, and if so, in what amount. United
States v. Memphis Cotton Qil Co., 288 U.S. 62, 53
S.Ct. 278, 77 L .Ed. 619 (1933), and see below.

The Internal Revenue Service determined adminis-
tratively that the fund here involved belonged to
Lieb, a bankrupt and delinquent taxpayer. Under the
applicable part of the 1954 Code, 26 U.S.C. § 6321
and § 6331(a) they had to make such a determination
to have a color of right to levy. | see no reason why a
person making claim to the fund is not challenging a
tax decision of the IRS like any other taxpayer.
Simply as a matter of semantics it would seem no one
has better right to call himself a taxpayer, than one
whose property has been seized to pay atax. A purely
tortious seizure, not made under color of the Internal
Revenue laws, would present a different case, with
which | do not deal.

The dictum the court quotes from Stuart v. Chinese
Chamber of Commerce, 168 F.2d 709 (9th Cir.
1948), is readly the strongest authority the majority
view has. As the court says, there is a similar dictum
in Kirkendall v. United States, 31 F.Supp. 766. 90
Ct.Cl. 606 (1940). It is in each case only dictum,
however, because the owners of the property illegally
seized had not filed *595 timely claims for refund,
and whatever remedy they had under the Internal
Revenue laws was not before the court. The two Dis-
trict Court cases cited after Stuart contain nothing in
conflict with my conclusions. Long v. Rasmussen,
281 F. 236 (D.Mont.1922), and the cases following it,
cited by the court, deal with the award of injunctive
and other extraordinary relief to persons whose prop-
erty is seized or distrained to satisfy the tax debt of
another; remedies not allowed to “taxpayers’ contest-
ing taxes. They do not hold that such a person may
not put on the hat handed him and proceed as a
“taxpayer,” if he is willing to conform to the limita-
tions and provisos of the Code, including application
for refund.

The majority misreads Ray v. United States, 453 F.2d
754, 197 Ct.Cl. 1 (1972). We did not hold that Colon-
el Ray had to proceed outside the Internal Revenue

laws. He had, in fact, filed claims for refund within
them, and received refunds, with interest, for open
years. The source of his necessity to sue here was that
for earlier years, the time to file refund claims had
expired. As to open years, we considered he had an
election. The best proof of this is that we cited and
guoted from Prince v. United States, 119 F.Supp.
421, 127 Ct. Cl. 612 (1954). That was a case almost
identical with Ray's, but for the fact that Prince's
claims for refund had been timely. We held that he
was entitled to recover, with interest according to
law. Thus it is clear that a person in Colonel Ray's
position, and Prince's, as to years not barred, has an
election to direct his claim against the IRS, with con-
comitant interest, or without interest against the
agency that withheld a portion of his retirement pay
to satisfy taxes not due. Besides the longer period of
limitations, there was another advantage concomitant
to the latter choice. Defendant argued that we could
not simply award the funds withheld, because some
of them may have been applied to satisfy other and
till valid tax obligations. We answered that along the
avenue Colonel Ray had chosen, we were not oblig-
ated to redetermine his taxes. Defendant would be re-
legated to its remedies under tax benefit rules.
Clearly, the refund claims for the open years called
on the IRS to redetermine Colonel Ray's taxes, and
presumably it did.

If Ray and Prince enjoyed an election, why not
plaintiff here? The rea difference between the Ray
and Prince cases, and the case at bar is that Ray and
Prince were “taxpayers’ not just as we al are, but in
the more restricted sense that the funds in dispute had
been withheld to pay taxes that, if anyone's were
theirs, wheress, in this case we now know that in that
limited sense, plaintiff here was not a*“taxpayer”.

| stress “we now know”. Lieb, the “taxpayer” whose
tax liability the IRS sought to enforce, was the sole
signatory of the contract under which the equitable
adjustment here involved came into being. Naturally
the IRS thought Lieb, the “taxpayer” was owner of
the fund. It took atrial and adjudication here to disab-
use it of that notion. Our commissioner found, with
our approval, that the owner of the fund was redlly a
joint venture, of which Economy was a member.
Antecedently considered, whether the suit was
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brought as by a “taxpayer” under the Internal Reven-
ue Code or by a government contractor would have
appeared most doubtful. There does not seem to be
any reason in the nature of things why Congress
should have intended to achieve a wholly different
result depending on whether money has been with-
held for taxes from a tax exempt person (Prince) or
(as here) seized to collect taxes from one other than
the owner. If, in either case, the IRS can give the
money back-as | am sure it could and would have, if
satisfied Lieb was not the owner-it is reasonable to
begin by asking the IRS to do so, i. e, filing a claim
for refund. The fine distinction drawn by the majority
would have created practical difficulties at the work-
ing level, but for the statutory relief now available.
Over the years, as in Kirkendall and in the Ray case,
defendant *596 has persisted in the defense that per-
sons in the instant situations are “taxpayers’, there-
fore cannot recover absent claims for refund. | would
now at last concede them the premise, even though |
think the conclusion does not follow.

The literal language of the pertinent statutes does not
help the court, the “taxpayer”-“non-taxpayer” dicho-
tomy not being found therein. 26 U.S.C. § 6611 al-
lows interest upon “any overpayment in respect of
any internal revenue tax.” By 26 U.S.C. § 6401(c)
“an amount paid as tax shall not be considered not to
congtitute an overpayment solely by reason of the
fact that there was no tax liability in respect of which
such amount was paid.” By 28 U.S.C. § 2411(a) a
judgment for “any overpayment in respect of any in-
ternal-revenue tax” may include interest on the
amount of the overpayment. We note that at one time
the law expressly provided that courts could award
interest for “any internal-revenue tax erroneously or
illegally assessed or collected, or for any penalty col-
lected without authority or any sum which was ex-
cessive or in any manner wrongfully collected, under
the internal-revenue laws.” [Emphasis supplied.]
Revenue Act of 1921, 42 Stat. 227, 316. If the disap-
pearance of the emphasized language has any signi-
ficance respecting the instant controversy, the parties
no doubt would have so advised. It would appear the
present § 6401(c) was broadly written to provide an
effective substitute accomplishing the same ends.

Finally, it is unavoidable that the decision today

places us in conflict with the Ninth Circuit's Stuart v.
Willis, supra. This court makes the untenable sugges-
tion that maybe the Ninth Circuit awarded interest
only from the date of judgment. The plaintiff has fur-
nished us a copy of the trial court's findings of fact,
conclusion of law, and judgment, unreported, but of
unchallenged authenticity, certified by the clerk. The
judgment, dated June 8, 1955, recites that it awards
interest at 6% from November 6, 1951, apparently
the date of the levy, as plaintiff had filed its claim for
refund on December 26, 1951. The Ninth Circuit
panel recites that the defendant Collector claims this
award of interest was error (p. 927) and it affirms,
discussing other issues but not this one.

DAVIS, Judge, joins in the foregoing dissenting
opinion.

Ct.Cl.,1972.

Economy Plumbing & Heating Co., Inc. v. U. S.

200 Ct.Cl. 31, 470 F.2d 585, 31 A.F.T.R.2d 73-993,
73-1 USTC P 9382
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1437+, 59 A.F.T.R.2d 87-1307, 87-1307+, 87-1 USTC P 16,457, 16457+ (W.D.Wis. Apr 28, 1987)
(NO. 86-C-272-C) " HN: 5 (F.2d)

C 17 Usibelli Coal Minev. U.S,, 54 Fed.Cl. 373, 376+, 90 A.F.T.R.2d 2002-7305, 2002-7305+, 2002-2
USTC P 70,193, 70193+ (Fed.Cl. Nov 08, 2002) (NO. 99-267T, 99-516T, 00-551T) HN: 7 (F.2d)
C 18 Amigo Enterprises, Inc. v. U.S,, 41 Fed.Cl. 462, 464+, 82 A.F.T.R.2d 98-5462, 98-5462+, 98-2

USTC P 70,098, 70098+ (Fed.Cl. Aug 05, 1998) (NO. 97-135T)

C 19 Forsv. U.S, 14 Cl.Ct. 709, 719+ (CI.Ct. Apr 28, 1988) (NO. 638-85C) " HN: 3,9 (F.2d)

H 20 Williamsv. U.S., 11 CI.Ct. 189, 191, 58 A.F.T.R.2d 86-6134, 86-6134, 86-2 USTC P 9840, 9840
(CI.Ct. Oct 31, 1986) (NO. 419-85T) HN: 4,5 (F.2d)

C 21 Baderv. U.S, 10 CI.Ct. 78, 79, 58 A.F.T.R.2d 86-5059, 86-5050, 86-1 USTC P 9432, 9432 (CI.Ct.
May 27, 1986) (NO. 263-85T) HN: 4,5 (F.2d)

> 22 Hoffman Const. Co. v. U.S., 7 Cl.Ct. 518, 528+, 32 Cont.Cas.Fed. (CCH) P 73,279, 73279+ (Cl.Ct.
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Mar 13, 1985) (NO. 118-84C) " HN: 3,9 (F.2d)

B 23 Entwistle Co. v. U.S,, 6 CI.Ct. 281, 286+, 32 Cont.Cas.Fed. (CCH) P 72,807, 72807+ (CI.Ct. Aug
28, 1984) (NO. 385-80C) " HN: 3 (F.2d)

H 24 Monroe M. Tapper & Associatesv. U. S., 611 F.2d 354, 360, 222 Ct.Cl. 34, 42, 26 Cont.Cas.Fed.
(CCH) P 83,903, 83903 (Ct.Cl. Dec 12, 1979) (NO. 329-70) HN: 2 (F.2d)

B 25 Fidelity & Cas. Co. of New York v. U. S, 490 F.2d 960, 964, 203 Ct.Cl. 486, 493, 33 A.F.T.R.2d

74-621, 74-621, 74-1 USTC P 9194, 9194 (Ct.Cl. Jan 23, 1974) (NO. 329-69) HN: 4,5 (F.2d)

Y Mentioned
H 26 Pershing Div. of Donaldson, Lufkin & Jenrette Securities Corp. v. U.S., 22 F.3d 741, 743, 73
A.F.T.R.2d 94-1974, 94-1974 (7th Cir.(lll.) Apr 27, 1994) (NO. 93-1719)
~ 27 Bussev. U.S, 542 F.2d 421, 425, 38 A.F.T.R.2d 76-5853, 76-5853, 76-2 USTC P 9676, 9676 (7th
Cir.(11l.) Sep 27, 1976) (NO. 75-2135, 75-2136) HN: 7 (F.2d)
P 28 Shaw v. Library of Congress, 747 F.2d 1469, 1488, 53 USLW 2257, 2257, 36 Fair Empl.Prac.Cas.

(BNA) 284, 284, 35 Empl. Prac. Dec. P 34,850, 34859, 241 U.S.App.D.C. 355, 374 (D.C.Cir. Nov
06, 1984) (NO. 82-1019) (in dissent) HN: 2 (F.2d)

H 29 Snodgrassv. U.S., 670 F.Supp. 179, 181, 60 A.F.T.R.2d 87-5429, 87-5429, 87-2 USTC P 9443,
9443 (W.D.La. May 29, 1987) (NO. CIV. A. 86-1665) HN: 7 (F.2d)

B 30 Arndtv. U.S,, 493 F.Supp. 552, 554, 46 A.F.T.R.2d 80-5738, 80-5738, 80-2 USTC P 9618, 9618
(S.D.Tex. dul 28, 1980) (NO. CIV. L-79-60) HN: 7 (F.2d)

H 31 Brazos Elec. Power Co-op., Inc. v. U.S,, 52 Fed.Cl. 121, 134 (Fed.Cl. Mar 21, 2002) (NO. 98-837C)
HN: 2 (F.2d)

B 32 Walsh Qil Co. v. U.S,, 26 CI.Ct. 426, 427, 70 A.F.T.R.2d 92-6301, 92-6301, 92-2 USTC P 70,019,
70019 (CI.Ct. Jun 25, 1992) (NO. 90-848 T) HN: 4 (F.2d)

H 33 Chevron U.SAA., Inc. v. U.S,, 1990 WL 157296, * 3, 36 Cont.Cas.Fed. (CCH) P 75,916, 75916
(Cl.Ct. Aug 03, 1990) (NO. 100-88C) HN: 2 (F.2d)

C 34 Document Management Group, Inc. v. U.S., 11 CI.Ct. 463, 465, 59 A.F.T.R.2d 87-484, 87-484,
87-1 USTC P 9125, 9125 (CI.Ct. Jan 15, 1987) (NO. 639-85T)

B 35 Gordonv. U. S., 649 F.2d 837, 840, 227 Ct.Cl. 328, 332, 47 A.F.T.R.2d 81-1503, 81-1503, 81-1
USTC P 9409, 9409 (Ct.Cl. May 06, 1981) (NO. 310-79T)

H 36 Kingsbury v. U. S, 563 F.2d 1019, 1023, 215 Ct.Cl. 136, 143, 77-2 USTC P 9699, 9699 (Ct.Cl. Oct
19, 1977) (NO. 245-74) HN: 7 (F.2d)

H 37 Kingsbury v. U.S., 1977 WL 3811, *4, 39 A.F.T.R.2d 77-1329, 77-1329, 77-1 USTC P 9444, 9444

(Ct.Cl. Trial Div. Apr 25, 1977) (NO. 245-74) HN: 7 (F.2d)

Administrative Decisions (U.S.A.)
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Agriculture Board of Contract Appeals

> 38 Appeal of Discount Co., 1974 WL 2250 (Ag.B.C.A.), *2, 74-2 BCA P 10766, 10766, AGBCA No.
291, 291 (Ag.B.C.A. Aug 02, 1974) (NO. 0010850) *

Comptroller General Decisions
B 39 Charles Wener, 1986 WL 60606, *2, 65 Comp. Gen. 541, 542, B- 221,264, 221264 (Comp.Gen.
Apr 29, 1986) *

40 ALICE DANIEL; DEPARTMENT OF JUSTICE:, 1980 WL 16187, *4, B- 199,679, 199679, B-
199679 L/M (Comp.Gen. Aug 06, 1980) *

H 41 H.DUDLEY PAYNE, ESQ.;, 1980 WL 16719, *2, B- 193,608, 193608, B- 193608 L/M
(Comp.Gen. Apr 22, 1980) " % % HN: 2 (F.2d)

42 INTEREST ON DELAYED PAYMENT OF BENEFITSTO HEALTH AND WELFARE TRUST:,
1979 WL 12160, *2, B- 195,265, 195265 (Comp.Gen. Aug 17, 1979) % % HN: 3 (F.2d)

FLRA Decisions

C 43 Federa Labor Relations Authority, 56 F.L.R.A. 208, 208+, FLRA Rep. No. 954, 954+, 56 FLRA
No. 24, 24+, 2000 WL 827306, *4+ (F.L.RAA. Mar 29, 2000) * HN: 3 (F.2d)

Bulzbach, 56 FLRA No. 24, 24+, 2000 WL 339972, *4+ (F.L.R.A. Mar 29, 2000) * HN: 3 (F.2d)

IS

Interior Board of Contract Appeals Decisions

H 45 1n re Pennsylvania Drilling Co., 1982 WL 197368, *6, IBCA No. 1187-4-78, 1187-4-78 (1.B.C.A.
Mar 22, 1982) (NO. 14-16-0005-77-038) * %

IRS Field Service Advice

C 46 IRSFSA 199950024, 1999 WL 1208445,(IRS FSA Dec 17, 1999) * %

IRS Litigation Bulletins

P 47 IRSLB 374, 1991 WL 1168378,(IRSLB Nov 1991) * HN: 5 (F.2d)

State Administrative Materials (U.S.A.)

48 1997 WL 863965 (IIl.Dept.Rev.), *4 (1997) * *
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49 1997 WL 241673 (I1l.Dept.Rev.), *4 (1997) * *
1997 WL 241690 (Ill.Dept.Rev.), *4 (1997) * *

|U'I
o

Other Administrative Materials (U.S.A.)

51 14 GAO-RB pt. G, s. 1, 1. The No-Interest Rule (1994) %

52 14 GAO-RB pt. G, s. 5, 5. Judgments of the Court of Federal Claims (1994) % % HN: 4,5 (F.2d)
53 14 GAO-RB pt. G, s. 6, 6. District Courts: 31 U.S.C. s1304(b) (1994) * HN: 8 (F.2d)

54 Interna Revenue Manua 5.17.3.5.16, % * HN: 2,3 (F.2d)

Secondary Sources (U.SA.)

C 55 Right to interest on tax refund or credit, 112 A.L.R. 1183 (1938)
56 BNA Tax Management Federal Portfolios No. 637 s, I11. Federal Tax Liens
57 BNA Tax Management Federal Portfolios No. 637 Biblio, BIBLIOGRAPHY OFFICIAL

58 1 Causes of Action 683, Cause of Action Against the United States Under 26 U.S.C.A. s7422 for
Refund of Internal Revenue Taxes Paid by Individual Taxpayer (2006) HN: 7 (F.2d)

59 Federal Tax Coordinator, Second Edition P T-8042, ARE ERRONEOUS PAYMENTS OF TAX
TO WHICH TAXPAYER ISN'T SUBJECT OVERPAYMENTS ON WHICH IRSMUST PAY IN-
TEREST (1997)

60 Internal Revenue Manual -- Abridged & Annotated s5.17.3.5.16, 5.17.3.5.16. Partnership Interest
(2006) HN: 2 (F.2d)

C 61 10 Wright & Miller: Federa Prac. & Proc. s 2664, s 2664. Demand for Judgment--Judgmentsin
Nondefault Cases (2006) HN: 3,9 (F.2d)

(o2}
N

62 CJSInternal Revenue s 7, s 7. Construction and operation of revenue laws, generally (2006) HN: 7
(F.2d)

3 CJSInternal Revenue s 781, s 781. Generally (2006) HN: 5 (F.2d)
CJS Interna Revenue s 787, s 787. Interest on refunds (2006)

TAXATION-INTERNAL REVENUE CODE-WAIVER OF SOVEREIGN IMMUNITY -The
United States Supreme Court held that a non- taxpayer has standing to bring atax refund action un-
der the Internal Revenue Code and that the term "taxpayer, 34 Dug. L. Rev. 455, 470+ (1996) HN:
7 (F.2d)

66 232 BNA Daily Report for Executives K-5, 2002, TAX REFUNDS: FACTS. (2002)
67 228 BNA Daily Report for Executives K-8, 2002, TAX REFUNDS: FACTS. (2002)
68 71 BNA Daily Report for Executives K-22, 2002, EXCISE TAXES: FACTS. (2002)
69 154 BNA Daily Report for Executives K-6, 1998, FUEL TAX: FACTS. (1998)

70 99 BNA Daily Report for Executives K-15, 1997, FACTS. (1997) HN: 4,5 (F.2d)
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71 205 BNA Daily Tax Report K-3, 1991, JURISDICTION-SHAREHOLDER WHO ERRO-
NEOUSLY PAID CORPORATION'S EMPLOYMENT TAXES CAN SUE FOR REFUND: Naive
investor who was persuaded by her business associates to pay the employment taxes owed by their
corporationisa” ta(1991)

72 205 BNA Daily Report for Executives K-3, 1991, JURISDICTION-SHAREHOLDER WHO ER-
RONEOQUSLY PAID CORPORATION'SEMPLOYMENT TAXES CAN SUE FOR REFUND:
Naive investor who was persuaded by her business associates to pay the employment taxes owed by
their corporationisa” ta(1991)

73 85 BNA Daily Tax Report K-2, 1988, INDIANS-TRIBE THAT PURCHASED TRUCKS LACKS
STANDING TO CHALLENGE EXCISE TAX LEVIED ON VENDOR: Indian tribe lacks standing
to seek refund of excise taxes paid by vendor on trucks sold to the tribe, even though the economic
(1988) HN: 3 (F.2d)

74 85 BNA Daily Report for Executives K-2, 1988, INDIANS-TRIBE THAT PURCHASED
TRUCKSLACKS STANDING TO CHALLENGE EXCISE TAX LEVIED ON VENDOR: Indian
tribe lacks standing to seek refund of excise taxes paid by vendor on trucks sold to the tribe, even
though the economic (1988) HN: 3 (F.2d)

75 22 BNA Daily Tax Report H-15, 1987, LIMITATIONS PERIODS-SIX-YEAR PERIOD APPLIES
TO NON-TAXPAYER'S SUIT BASED ON IMPLIED-IN-FACT CONTRACT JURISDICTION:
Six-year limitations period applies to a non-taxpayer suit seeking to recover amounts paid to IRS
under a (1987)

76 22 BNA Daily Report for Executives H-15, 1987, LIMITATIONS PERIODS-SIX-Y EAR PERIOD
APPLIES TO NON-TAXPAYER'S SUIT BASED ON IMPLIED-IN-FACT CONTRACT JURIS
DICTION: Six-year limitations period applies to a non-taxpayer suit seeking to recover amounts
paid to IRS under a (1987)

77 219 BNA Daily Tax Report H-9, 1986, LEVIES-STOCKHOLDER CAN'T COMPLAIN OF IRS
FAILURE TO SERVE NOTICE AND DEMAND PRIOR TO LEVY OF CORPORATION'SAS-
SETS: Stockholder cannot sue the government for IRS failure to serve notice and demand for pay-
ment prior to a (1986) HN: 4,5 (F.2d)

78 219 BNA Daily Report for Executives H-9, 1986, LEVIES-STOCKHOLDER CAN'T COMPLAIN
OF IRSFAILURE TO SERVE NOTICE AND DEMAND PRIOR TO LEVY OF CORPORA-
TION'S ASSETS: Stockholder cannot sue the government for IRS' failure to serve notice and de-
mand for payment prior to a (1986) HN: 4,5 (F.2d)

79 196 BNA Daily Report for Executives H-4, 1986, ANTI-INJUNCTION ACT-PANAMA CANAL
EMPLOYEES CAN'T ENJOIN ASSESSMENT BASED ON ALLEGED TREATY EXEMPTION:
U.S. citizens working in the Panama Canal are barred from suing to enjoin the IRS from assessing
income taxes against (1986) HN: 7 (F.2d)

80 111 BNA Daily Report for Executives H-11, 1986, LIMITATIONS PERIOD-NINE-MONTH
PERIOD APPLIES TO PARTNER'SACTION TO RECOVER FUNDS LEVIED UPON BY IRS:
Partner's action to recover funds levied upon by IRS to pay the partnership's delinquency penalties
for failing to fil (1986)

81 232 BNA Daily Tax Report K-5, 2002, TAX REFUNDS: FACTS. (2002)
82 228 BNA Daily Tax Report K-8, 2002, TAX REFUNDS: FACTS. (2002)
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83 71 BNA Daily Tax Report K-22, 2002, EXCISE TAXES: FACTS. (2002)
154 BNA Daily Tax Report K-6, 1998, FUEL TAX: FACTS. (1998)
99 BNA Daily Tax Report K-15, 1997, FACTS. (1997) HN: 4,5 (F.2d)

196 BNA Daily Tax Report H-4, 1986, ANTI-INJUNCTION ACT-PANAMA CANAL EMPLOY -
EES CAN'T ENJOIN ASSESSMENT BASED ON ALLEGED TREATY EXEMPTION: U.S. cit-
izens working in the Panama Canal are barred from suing to enjoin the IRS from assessing income
taxes against (1986) HN: 7 (F.2d)

87 111 BNA Daily Tax Report H-11, 1986, LIMITATIONS PERIOD-NINE-MONTH PERIOD AP-
PLIESTO PARTNER'SACTION TO RECOVER FUNDSLEVIED UPON BY IRS: Partner's ac-
tion to recover funds levied upon by IRS to pay the partnership's delinquency penalties for failing to
fil (1986)
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89 Gregory J. EVERETT, Petitioner, v. UNITED STATES OF AMERICA, Respondent, Solicitor Gen-
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WL 11178969, * 11178969+ (Appellate Petition, Motion and Filing) (U.S. Oct 11, 1991) Petition
for aWrit of Certiorari (NO. 91-801) * % HN: 4 (F.2d)

96 Lonsdalev. Gagle, 1987 WL 955271, *955271+ (Appellate Petition, Motion and Filing) (U.S. Nov

30, 1987) Petition (NO. 87-1443) % % HN: 5 (F.2d)

97 Howard v. Arizona, 1987 WL 954746, * 954746+ (Appellate Petition, Motion and Filing) (U.S. Apr

01, 1987) Petition (NO. 86-2046) % * HN: 4 (F.2d)

98 Florencev. C.I.R., 1986 WL 767234, * 767234+ (Appellate Petition, Motion and Filing) (U.S. Jul

14, 1986) Petition (NO. 86-128) % * HN: 4 (F.2d)
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Bennie Lee GRIFFIN, Plaintiff/Appellant, v. COMMISSIONER OF THE INTERNAL REVENUE,
Defendant/Appellee., 1996 WL 33677424, * 33677424 (Appellate Brief) (2nd Cir. Nov 25, 1996)
Appellant's Reply to Government's Brief (NO. 96-6225) * HN: 4 (F.2d)

Bennie Lee GRIFFIN, Plaintiff/Appellant, v. COMMISSIONER OF THE INTERNAL REVENUE,
Defendant/Appellee., 1996 WL 33677585, * 33677585 (Appellate Brief) (2nd Cir. Nov 25, 1996)
Appellant's Reply to Government's Brief (NO. 96-6225) * HN: 4 (F.2d)

Bennie Lee GRIFFIN, Plaintiff/Appellant, v. COMMISSIONER OF THE INTERNAL REVENUE
SERVICE, Defendant/Appellee., 1996 WL 33667925, * 33667925 (Appellate Brief) (2nd Cir. Oct
16, 1996) Appellant's Brief (NO. 96-6225) *

Bennie Lee GRIFFIN, Plaintiff/Appellant, v. L.K. COMSTOCK & COMPANY INC., Jacob
Schreiber Internal Revenue Service Officer, Defendants/Appellees., 1994 WL 16182463,
*16182463 (Appellate Brief) (2nd Cir. May 26, 1994) Appellant's Counter Response To The Re-
cord Of ... (NO. 94-6058) * *

Bennie Lee GRIFFIN, Plaintiff/Appellant, v. L.K. COMSTOCK & COMPANY INC., Jacob
Schreiber Internal Revenue Service Officer, Defendants/Appellees., 1994 WL 16182462,
*16182462+ (Appellate Brief) (2nd Cir. May 23, 1994) Brief and Appendex Filed Under Forma
Pauperis ... (NO. 94-6058) * * * HN: 3,4,5 (F.2d)

Bennie Lee GRIFFIN, Plaintiff/Appellant, v. L. K. COMSTOCK & COMPANY, INC., Interna
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16182461, * 16182461+ (Appellate Brief) (2nd Cir. May 18, 1994) Brief and Appendix of L. K.
Comstock & Company, ... (NO. 94-6058) * * HN: 2,3 (F.2d)

Bennie Lee GRIFFIN, Plaintiff-Appellant, v. L.K. COMSTOCK & COMPANY, INC.; Jacob
Schreiber, Internal Revenue Service Officer, Defendants-Appellees., 1994 WL 16182464,
*16182464+ (Appellate Brief) (2nd Cir. May 17, 1994) Brief for Defendant-Appellee Jacob
Schreiber (NO. 94-6058) * * HN: 3 (F.2d)

THE UNITED STATES OF AMERICA, Plaintiff-Appelleg, v. John L. SASSCER, Defendant-Ap-
pellant., 1992 WL 12124950, * 12124950+ (Appellate Brief) (4th Cir. Jun 19, 1992) Brief for Ap-
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108 Maurice H. SOCHIA and Beatrice M. Sochia, Plaintiffs-Appellants, v. THE UNITED STATES:
U.S. Secretary of the Treasury; Commissioner of the U.S. Internal Revenue Service; District Direct-
or, Internal Revenue Service, Austin, Texas; William Lefkowitz, Chief, 1.R.S. Returns Support
Branch, Austin, Texas,;Chief, Collections Branch, Austin, Texas, Revenue Agent Esperanza Bal-
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33727452, * 33727452+ (Appellate Brief) (5th Cir. 1999) Brief of Plaintiffs-Appellants (NO.
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109 Leonard GINTER and Norma Ginter, Plaintiffs-Appellant, v. INTERNAL REVENUE SERVICE,
Defendant-Appellee., 1994 WL 16139987, * 16139987+ (Appellate Brief) (5th Cir. Jan 1994) Brief
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110 Leonard & Norma GINTER, Wethe People et a, Appellants, v. PUBLIC EMPLOY EES OF OUR
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spondent-Appellee., 1998 WL 34301704, *34301704 (Appellate Brief) (9th Cir. Jun 15, 1998) Brief
for the Appellee (NO. 98-70096) * *

118 Susan M. SOLIVAN, In Propria Persona, Appellant/Complainant, v. B. RODRIGUEZ, et d., Ap-
pellee/Defendants., 1998 WL 34104769, * 34104769 (Appellate Brief) (9th Cir. Jan 27, 1998) I n-
formal AppealsBrief Filed in Propria Persona (NO. 97-17252) % %

119 Ernest SOLIVAN, In Propria Persona, Appellant/Complainant, v. Randy K. HARPER, et a., Ap-
pellee/Defendants., 1997 WL 33556061, * 33556061 (Appellate Brief) (9th Cir. Dec 09, 1997) In-
formal AppealsBrief Filed in Propria Persona (NO. 97-16719) % *

120 Steven L. RIGGI, Appellant, v. CB COMMERCIAL REAL ESTATE GROUP, INC., et a, Ap-
pellee., 1996 WL 33501677, *33501677+ (Appellate Brief) (9th Cir. Sep 30, 1996) Appéllant's
Reply Brief (NO. 96-16071) * *

121 John Earl: TOMLINSON, sui juris Appellant/Demandant, v. Allen Nailor AGENT, Irs & Jose
Melendez Treasury Agent Appellees/Defendants., 1996 WL 33486900, * 33486900+ (A ppellate
Brief) (9th Cir. Jun 19, 1996) Appellantsreply brief (NO. 96-55022) % % * HN: 4 (F.2d)

122 Scott R. PHILIPS, Petitioner/Appellant, v. COMMISSIONER OF INTERNAL REVENUE, Re-
spondent/Appellee., 1996 WL 33468978, * 33468978 (Appellate Brief) (Sth Cir. May 06, 1996) In-
formal Brief of Appellant (NO. 96-70113) %

123 John EARL: Tomlinson, sui juris, Appellant/Demandant, v. ALLEN NAILOR AGENT, IRS & Jose
Melendez Treasury Agent, Appellees/Defendants., 1996 WL 33488176, * 33488176+ (Appellate
Brief) (9th Cir. Apr 18, 1996) Appellants opening brief (NO. 96-55022)  * HN: 4 (F.2d)

124 Douglas B. HOOPER, Respondent - Appellant, v. UNITED STATES OF AMERICA, and Joseph
Eidelberg, Revenue Officer of the Internal Revenue Service, Petitioners - Appellees., 1995 WL
17065861, * 17065861+ (Appellate Brief) (9th Cir. Aug 11, 1995) Appellant's Brief (NO.
95-35565) * « HN: 4,5 (F.2d)

125 Bruce BUCHBINDER, Petitioner - Appellant, v. COMMISSIONER OF INTERNAL REVENUE,
Respondent - Appellee., 1995 WL 17163494, * 17163494+ (Appellate Brief) (9th Cir. Jun 02, 1995)
Appellant's Opening Brief (NO. 95-70259) % * HN: 4 (F.2d)

126 Kimberly A. CAMBERN, v. UNITED STATES,, 1995 WL 17066217, *17066217 (Appellate
Brief) (9th Cir. Jun 01, 1995) Appellant's Opening Brief to Commence Appeal (NO. 95-35334)
* %

127 William R. SMITH. Nontaxpayer, Appellant/Petitioner, v. Carolyn LEONARD, et al., Appellees/
Respondents., 1995 WL 17077043, * 17077043 (Appellate Brief) (9th Cir. Apr 03, 1995) Appel-
lant'sInformal Reply Brief (NO. 94-35901) %

128 William R. SMITH, Plaintiff-Appellant, v. Carolyn LEONARD, Paul Hoggatt, and United States of
America, Defendants-Appellees., 1995 WL 17077044, * 17077044+ (Appellate Brief) (9th Cir. Mar
23, 1995) Brief for the Appéellees (NO. 94-35901) * * HN: 5 (F.2d)

129 Frederick M. FOX, Appellant, v. COMMISSIONER OF INTERNAL REVENUE, Appellee,, 1993
WL 13097794, *13097794+ (Appellate Brief) (9th Cir. Dec 15, 1993) Appellant's Brief (NO.
93-70824) % * HN: 4 (F.2d)

130 Kenneth L. ALLEN ET Al, v. UNITED STATES OF AMERICA ET AL., 1993 WL 13098036,
*13098036+ (Appellate Brief) (9th Cir. Oct 15, 1993) Title of Document: Brief for Appellant
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(NO. 93-15906) * *

UNITED STATES OF AMERICA, Plaintiff-Appelleg, v. William Bernard OERTWIG Jr., Defend-
ant-Appellant., 2004 WL 3314649, * 3314649+ (Appellate Brief) (11th Cir. Mar 17, 2004) Brief for
Appellant William Bernard Oertwig, Jr. (NO. 04-10665-JJ) * *

Robert TAYLOR, Plaintiff-Appellant, v. James GAITHER, Defendant-Appellee., 2001 WL
34112247, * 34112247 (Appellate Brief) (11th Cir. Apr 20, 2001) Appellant's Brief (NO.
01-11683-11) * *

Chris CASE, Appellant, v. Ron WEBB, Appellee., 1999 WL 33644942, * 33644942+ (Appellate
Brief) (11th Cir. Dec 20, 1999) Appellants Reply Brief (NO. 99-4286-GG) * %« HN: 4,5 (F.2d)

HOVIND v. U.SA., 1998 WL 34085421, * 34085421+ (Appellate Brief) (11th Cir. Nov 16, 1998)
Brief for Appellants (NO. 98-2750) % * HN: 4 (F.2d)

UNITED STATES OF AMERICA, The Internal Revenue Service, Petitioner/Appellee, v. Nathan
GREENSTEIN, Respondent/Appellant., 1997 WL 33624313, * 33624313+ (Appellate Brief) (11th
Cir. Dec 16, 1997) Initial Brief of Appellant Nathan Greenstein (NO. 97-5234) % * %

UNITED STATES OF AMERICA, Plaintiff-Appellee, v. Robert C. MACELVAIN, Defendant-Ap-
pellant., 1997 WL 33625128, * 33625128+ (Appellate Brief) (11th Cir. Sep 02, 1997) Initial Brief
of Appellant (NO. 97-6513) * * %

UNITED STATES OF AMERICA, Plaintiff/Appellee, v. George Watson PALMER, Defendant/Ap-
pellant., 1996 WL 33472942, *33472942 (Appellate Brief) (11th Cir. May 29, 1996) Brief of Ap-
pellant (NO. 96-2024) * *

UNITED STATES OF AMERICA, Plaintiff/Appellee, v. George Watson PALMER, Defendant/Ap-
pellant., 1996 WL 33500459, * 33500459+ (Appellate Brief) (11th Cir. May 29, 1996) Brief of Ap-
pellant (NO. 96-2024) * *

TONY JBILIAN, Plaintiff and Appellant, v. THE UNITED STATES, Defendant and Appellee.,
2005 WL 3738084, * 3738084+ (Appellate Brief) (Fed.Cir. Dec 12, 2005) Appellant's Reply Brief,
AsCorrected (NO. 05-5157) * %

CLINTWOOD ELKHORN MINING COMPANY, Gatliff Coal Company, and Premier Elkhorn
Coa Company, Plaintiffs-Appellants, v. UNITED STATES, Defendant-Cross-Appellant., 2005 WL
3227448, * 3227448+ (Appellate Brief) (Fed.Cir. Nov 10, 2005) Brief for the United States (NO.
04-5155, 04-5156) " % % * HN: 2,4,5 (F.2d)

CLINTWOOD ELKHORN MINING COMPANY, Gatliff Coal Company, and Premier Elkhorn
Coal Company, Plaintiffs-Appellants, v. UNITED STATES, Defendant-Cross-Appellant., 2005 WL
2796755, * 2796755+ (Appellate Brief) (Fed.Cir. Aug 26, 2005) Brief for Plaintiffs-Appellants
(NO. 04-5155, 04-5156) " * * « HN: 2,4,5 (F.2d)

CLINTWOOD ELKHORN MINING COMPANY, Gatliff Coal Company, and Premier Elkhorn
Coal Company, Plaintiffs-Appellants, v. UNITED STATES, Defendant-Cross-Appellant., 2005 WL
3776261, *3776261+ (Appellate Brief) (Fed.Cir. Jan 23, 2005) Reply Brief and Response Brief
for ... (NO. 04-5155, 04-5156) " * * « HN: 2,4,5 (F.2d)

ONTARIO POWER GENERATION, INC., Plaintiff-Appellant, v. THE UNITED STATES, De-
fendant-Appellee, v. Mingo Logan Coal Co., Ashland Codl, Inc., Arch Coal Sales, Inc., and Alli-
ance Coal LLC, Third-party Defendants., 2004 WL 3763419, * 3763419+ (Appellate Brief)
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(Fed.Cir. Jan 13, 2004) Brief for the Appellee, the United States (NO. 03-5161)  * HN: 2
(F.2d)

144 AMMEX, INC.,, Plaintiff-Appellant, v. UNITED STATES, Defendant-Appellee., 2003 WL
24305582, * 24305582+ (Appellate Brief) (Fed.Cir. Nov 10, 2003) Reply Brief of Plaintiff-Ap-
pellant, Ammex, Inc. (NO. 03-5107) % % %

145 AMMEX, INC., Plaintiff-Appellant, v. UNITED STATES, Defendant-Appellee., 2003 WL
24305581, * 24305581+ (Appellate Brief) (Fed.Cir. Oct 09, 2003) Brief for the Appellee, the
United States (NO. 03-5107) % %

146 AMMEX, INC., Plaintiff-Appellant, v. UNITED STATES, Defendant-Appellee., 2003 WL
24305580, * 24305580+ (Appellate Brief) (Fed.Cir. Jul 30, 2003) Appellant's Brief (NO. 03-5107)
* % HN: 5 (F.2d)

147 Gerald Aian BROWN, Plaintiff-Appellant, Charles V. DARNELL, Plaintiff-Appellant, v. THE
UNITED STATES, Defendant-Appellee., 1996 WL 33414451, * 33414451+ (Appellate Brief)
(Fed.Cir. Aug 15, 1996) Addendum for Plaintiffs-Appellants Gerald Alan ... (NO. 96-5107) " %
* HN: 4,5 (F.2d)

148 Gerald Alan BROWN, Plaintiff-Appellant, Charles V. DARNELL, Plaintiff-Appellant, v. THE
UNITED STATES, Defendant-Appellee., 1996 WL 33414452, * 33414452+ (Appellate Brief)
(Fed.Cir. Aug 15, 1996) Joint Brief and Appendix for Plaintiffs-Appellants (NO. 96-5107) % *
* HN: 7 (F.2d)

149 LOCKHEED CORPORATION, Appellant, v. SheilaE. WIDNALL, Secretary of the Air Force, Ap-
pellee., 1995 WL 17051874, *17051874 (Appellate Brief) (Fed.Cir. Jun 21, 1995) Reply Brief of
Appellant Lockheed Corporation (NO. 95-1025) % % HN: 3 (F.2d)

150 LOCKHEED CORPORATION, Appellant, v. SheilaE. WIDNALL, Secretary of the Air Force, Ap-
pellee., 1995 WL 17051871, *17051871+ (Appellate Brief) (Fed.Cir. May 15, 1995) Brief for Ap-
pelleg, Sheila E. Widnall, Secretary ... (NO. 95-1025) % % HN: 3,9 (F.2d)

151 DETROIT INTERNATIONAL BRIDGE CO., Plaintiff-Appellant, v. THE UNITED STATES, De-
fendant-Appellee., 1995 WL 17205206, * 17205206+ (Appellate Brief) (Fed.Cir. Apr 10, 1995)
Brief for Defendant-Appellee, the United States (NO. 95-5029) * % HN: 3 (F.2d)

152 State of Kansas, Inc., et a County of Ford, Inc., and City of Dodge City, Plaintiff/Appellee. v.
PRIVATE CITIZEN OF KANSAS RONALD BRUCE, Hartnett, sui juris, in propria persona, pro-
ceeding, in summo jure jus regium, Alleged Accused / Appellant., 1997 WL 33815251,
*33815251+ (Appellate Brief) (Kan.App. Mar 18, 1997) Appellant's Consolidated Opening Brief
(NO. 96-77031-A) * *

153 U.S. v. Williams, 1994 WL 687541, * 687541+ (Appellate Brief) (U.S. Dec 08, 1994) BRIEF FOR
THE UNITED STATES (NO. 94-395) % % HN: 4,5 (F.2d)

154 U.S.v. Williams, 1995 WL 262192, *262192+ (Appellate Brief) (U.S. Jan 30, 1995) REPLY
BRIEF FOR THE UNITED STATES (NO. 94-395) % % HN: 4,5 (F.2d)

Trial Court Documents (U.S.A.)
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Trial Pleadings

155 Anne Marie CONNOR, Plaintiff, v. UNITED STATES OF AMERICA COMMISSIONER OF IN-
TERNAL REVENUE, Internal Revenue Service, Defendants., 2005 WL 2385683, * 2385683 (Trial
Pleading) (D.Del. Jul 15, 2005) Request for speedy declaratory judgment 28 U.S.C. ... (NO.
05-370) *

156 Karen K. DANIELS, Plaintiff, v. UNITED STATES OF AMERICA, Defendant., 2003 WL
23824001, *23824001 (Trial Pleading) (N.D.Ga. Aug 15, 2003) M emorandum in Support of
Plaintiff's Declaratory ... (NO. 103-CV-2458WBH) *

157 Clifford LOUIS,, Noll and Susan., Noll, husband and wife, Plaintiff, v. UNITED STATES, Defend-
ant., 1999 WL 33989145, * 33989145+ (Trial Pleading) (D.ldaho Dec 14, 1999) Complaint (NO.
99CV00590) *

158 Gregory J. CROWE, Sui Juris, Juris et de Jure, in Propria Persona, Petitioner, v. UNITED STATES
OF AMERICA,; Internal Revenue Service (IRS); Robert J. Willbrant, individually and as IRS Rev-
enue Agent; and Charles E. Stewart, individually and as IRS Group Manager, Respondents., 1995
WL 17225834, * 17225834 (Trial Pleading) (D.Mass. Aug 03, 1995) Petition to Quash Service of
Third Party ... (NO. 95-30170-MAP) %

159 In Propria Persona, All Rights Reserved, Without Prejudice Edwin V. NASSAR, Plaintiffsic], v.
Paul MACKAY (De Facto), Defendantssic]., Individually., 2004 WL 3333839, * 3333839 (Tria
Pleading) (E.D.Mich. Jun 16, 2004) Answer To United StatesMotion To Vacate Clerk's... (NO.
03-60165) *

160 Ronald L. SATTERLEE, pro per c/o HC 71, Box 259A Ava, Missouri Near Postal Zone 65608, Pe-
titioner, Appellant, v. UNITED STATES(SIC) COMMISSIONER OF IRS INTERNAL REVENUE
SERVICE, Appellees, Respondent., 2005 WL 1828114, *1828114+ (Tria Pleading) (W.D.Mo. Jun
30, 2005) Brief for Petitioner, Appellant (NO. 05-3283-CV-S-RGD) * %

161 VESTIN FUND II, LLC, aNevadalimited liability company; Plaintiff;, v. Joanne STEVENS, an in-
dividual, and The United States Department of Treasury; Internal Revenue Service, a governmental
entity. Defendants. Joanne Marie Stevens; Cross-Claim, Plaintiff, v. Michael V. Shustek (sic);
Vestin Mortgage Inc.; Internal Revenue Service; U.S. Dept. of Treasury; Cross-Claim, Defendants.,
2006 WL 1496573, *1496573 (Trial Pleading) (D.Nev. Apr 25, 2006) Complaint in Inter pleader
(NO. 206-CV-00109-PMP-LRL) % %

162 Joseph R. BANISTER, Paintiff, v. UNITED STATES OF AMERICA, Defendant., 2006 WL
812966, *812966 (Tria Pleading) (D.Nev. Feb 03, 2006) Petition for Expedited Declaratory
Judgment 28 ... (NO. 3-06-CV-00061) *

163 Mark A. LOBELLO and Barbara A. LoBello, Plaintiffs, v. UNITED STATES OF AMERICA, In-
ternal Revenue Service, Defendants., 2004 WL 3702608, * 3702608 (Tria Pleading) (D.Nev. May
05, 2004) Request for speedy Declaratory Judgment 28 U.S.C. ... (NO. CV-
S-04-0573-LDG-RJJ) *

164 UNITED STATES OF AMERICA, Plaintiff, v. Irwin SCHIFF, Cynthia Neun, Lawrence N. Cohen
aka Larry Cohen, Individually and doing business as Freedom Books, et al., Defendants., 2003 WL
24268752, * 24268752 (Trial Pleading) (D.Nev. Apr 11, 2003) Addendum to Answer Defendant
Cynthia Neun Answer ... (NO. CV-5-03-0281-LDG, R1J)) *
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165 Mark A. LOBELLO and BarbaraA. LoBéello, Plaintiffs, v. UNITED STATES OF AMERICA,
Commissioner of Internal Revenue, Internal Revenue Service, Defendants., 2002 WL 32975647,
*32975647 (Trial Pleading) (D.Nev. Sep 27, 2002) Request for speedy Declaratory Judgment 28
U.S.C....(NO. CV-S-02-1264-LRH-LRL) *

166 GayleT. LISTER Plaintiff, v. UNITED STATES OF AMERICA, Defendant., 2003 WL 24142540,
*24142540 (Trial Pleading) (D.Utah Jul 24, 2003) Complaint (NO. 203CV00662PGC) *

167 Robert F. LAIN, Petitioner, v. UNITED STATES OF AMERICA, Respondent., 2004 WL 3175676,
*3175676 (Tria Pleading) (D.Wyo. Sep 08, 2004) Petition to Quash Summonsor Grant A Mo-
tion for ... (NO. 04CV245B) * %

Trial Motions, Memor anda and Affidavits

168 John E., SEARCY IlI, Sui Juris, Plaintiff, v. James E. DONELSON, I.R.S,, Bill Wilde, I.R.S,, Lee
R. Monks, 1.R.S., Joyce Shead, |.R.S., Nancy Bellcock, I.R.S,, K. J. Sawyer, |.R.S., JamesE.
Gamble, 1.R.S., Maurice Bonds Whillock, Van Buren County Clerk & Recorder, LisaNunley, Van
Buren County Collector, The County of Van Buren, Arkansas, and All Unknown Others, Defend-
ants., 1998 WL 34349298, * 34349298 (Trial Motion, Memorandum and Affidavit) (E.D.Ark. Dec
04, 1998) " " Brief in Support of Motion for Summary ... (NO. B-C-98-68) %

169 UNITED STATES OF AMERICA, Petitioner, v. Michael N.BENOIT, Respondent., 2006 WL
1866792, * 1866792+ (Trial Motion, Memorandum and Affidavit) (S.D.Cal. May 01, 2006)
Memorandum of Points and Authoritiesin Support ... (NO. 06CV0657IEGNLS) * %

170 Galen R. HUSTON, Petitioner, v. THE UNITED STATES, MBNA, American Express, Citibank,
USA, and Bank One/Jp Morgan, Respondents., 2005 WL 4114861, *4114861 (Trial Motion,
Memorandum and Affidavit) (D.Del. 2005) Response of Petitioner to United States Response ...
(NO. 05-MC-104) * *

171 UNITED STATES OF AMERICA, Plaintiff, v. Krishnalalla PERSAUD, et &, Defendants., 2005
WL 2478574, *2478574 (Trial Motion, Memorandum and Affidavit) (M.D.Fla. Aug 22, 2005) De-
fendant Krishnalalla Persaud's Reply Brief to ... (NO. 602-CV-1528-ORL-22JG) * %

172 Inre: Michad FLEMING, Injured Party/Plaintiff, v. SEVEN RECORDS OF LIEN, Defendant.,
2002 WL 32667125, *32667125 (Tria Motion, Memorandum and Affidavit) (M.D.Fla. Jul 12,
2002) Petition Amending Memorandum in Support of Lawful ... (NO. 802-CV-781-T-17TGW)
*

173 John KORMAN, Paintiff, v. UNITED STATES OF AMERICA and Internal Revenue Service and
Sharon R. Bock, Clerk and Comptroller of Palm Beach County., 2006 WL 3851112, *3851112
(Trial Motion, Memorandum and Affidavit) (S.D.Fla. Nov 21, 2006) Plaintiff's Oposition to I n-
ternal Revenue Service ... (NO. 06-80848) * %

174 UNITED STATES OF AMERICA, Petitioner, v. Ivan-Alberto: ESTEVES, living soul, Demandant.,
2006 WL 1046071, *1046071 (Trial Motion, Memorandum and Affidavit) (S.D.Fla. Mar 22, 2006)
Response to Petitioner's Motion for an Order ... (NO. 05-61322-CIV-ALTONAG) * %

175 UNITED STATES OF AMERICA, Plaintiff, v. LouisW. RATFIELD and Lwr Financial Services
Trust, Defendants., 2003 WL 23926057, * 23926057 (Tria Motion, Memorandum and Affidavit)
(S.D.Fla. Oct 03, 2003) M emorandum of Law (NO. 01-8816-MARRA) *
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Jason C. ANDERSON, Pro Se, Petitioner, v. THE UNITED STATES and L ockheed Georgia Em-
ployee's Federal Credit Union, Respondent., 2005 WL 2156148, * 2156148 (Trial Motion, Memor-
andum and Affidavit) (N.D.Ga. Aug 05, 2005) Petitioner's Objections and Request for ... (NO.
105-CV-952-WSD-IMF) * %

Tod L. ALEXANDER, Plaintiff, v. Mark W. EVERSON, Commissioner of the Internal Revenue
Service, and Joni Broadbent, John Nguyen, B Strudel, Jeffry D. Epplery, Defendants., 2005 WL
2096281, * 2096281 (Trial Motion, Memorandum and Affidavit) (D.Kan. Jul 20, 2005) Brief in
Support of Motion to Deny the United ... (NO. 05-1129-JTM) %

UNITED STATES OF AMERICA, v. Eddie FERRAND William Kennedy Glenda Elliot., 2006
WL 810781, *810781 (Trial Motion, Memorandum and Affidavit) (W.D.La Feb 23, 2006) Answer
and Writ for Clarification (NO. 05-0069) *

In Propria Persona All Rights Reserved without Prejudice Edwin V. NASSAR, Plaintiffs, v. Paul
MACKAY (De Facto), Defendant Individually., 2004 WL 3333838, *3333838 (Trial Motion,
Memorandum and Affidavit) (E.D.Mich. Feb 17, 2004) Memorandum in Support of Request
Summary Judgment ... (NO. 03-60165) * %*

Joseph Kenneth HOWELL, Plaintiff, v. WAYNE COUNTY AIRPORT AUTHORITY, Et Al, De-
fendant. Wayne County Airport Authority, Defendant/Third Party Plaintiff, v. United States of
America Department of Treasury Internal Revenue Service, Third-Party Defendant., 2003 WL
24233229, * 24233229 (Trial Motion, Memorandum and Affidavit) (E.D.Mich. Nov 01, 2003)
Plaintiff's Response to Order to Show Cause (NO. 03-40183) * *

John M. MOWREY, Petitioner, v. In Rem ""Notice of Lien"" Field By BeaS. WARD, Respond-
ent., 2001 WL 34694909, * 34694909 (Trial Motion, Memorandum and Affidavit) (W.D.N.C. Feb
16, 2001) Response Opposing Mation to Dismiss (NO. 500CV 195-MCK) * %

UNITED STATES OF AMERICA, Plaintiff, v. Roger F. KENNEDY, et a., Defendants., 2006 WL
488023, *488023 (Trial Maotion, Memorandum and Affidavit) (D.N.D. Jan 31, 2006) United States
Responseto Letter Construed as... (NO. 05-CV-84) % *

Craig M. KERNS and Barbara A. Kerns, Plaintiffs Jointly and Severaly, v. Patty SMITH, Defend-
ant., 2006 WL 1314819, * 1314819 (Trial Motion, Memorandum and Affidavit) (D.Neb. Apr 13,
2006) Brief by Plaintiffsin Opposition to Unverified ... (NO. 806CV39) % %

UNITED STATES OF AMERICA, Petitioner, v. Teresa HOPPER, Respondent., 2005 WL
3146760, * 3146760+ (Trial Motion, Memorandum and Affidavit) (E.D.N.Y. Oct 13, 2005)
Memorandum of Law in Support of Cross-Motion and ... (NO. 05-MISC-0172, ADS) * * %

Jerry P McNEIL, aman, ouster le mer Unrepresented Demandant and Claimant/Petitioner, v. 1.
AGENTS AND SURROGATES FOR INTERNATIONAL MONETARY FUND, The Internal Rev-
enue Service, District Director, Special Procedures Function Officer and Their Principal, Governor
of International Monetary Fund Aka Secretary of the Treasury, John Snow; Respondents/Libelants.,
2006 WL 460787, *460787 (Trial Motion, Memorandum and Affidavit) (N.D.Okla. Jan 04, 2006)
Petition for Default on Failureto Answer (NO. ADMIRALTY05CV-579CVE) * %

David MclILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 1852391, * 1852391 (Trial Motion, Memorandum and Affi-
davit) (D.Or. May 17, 2006) Responseto Timothy J. Resch's Declaration and ... (NO.

© Copyright 2007 West, Carswell, Sweet & Maxwell Asiaand Thomson Legal & Regulatory Limited, ABN 64 058

914 668, or their Licensors. All rights reserved.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2007257117&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2007221407&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2008808034&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2006608798&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2008212290&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2005529724&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2008564157&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2009157679&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2007755532&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2008552969&CaseCite=470+F.2d+585&CaseSerial=1972113143
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=1&SerialNum=2009503833&CaseCite=470+F.2d+585&CaseSerial=1972113143

305-CV-1151-ST) *

187 David McILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 1852389, * 1852389 (Trial Motion, Memorandum and Affi-
davit) (D.Or. May 16, 2006) Responseto Sellers Argument (NO. 305-CV-1151-ST)

188 David Mcilwain, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 1833260, * 1833260 (Trial Motion, Memorandum and Affi-
davit) (D.Or. May 04, 2006) Objections and Correctionsto Magistrate ... (NO.
305-CV-1151-ST) *

189 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" |.RS. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 990224, *990224 (Trial Motion, Memorandum and Affidavit)
(D.Or. Feb 15, 2006) Objection to DOC #98 and Plaintiff Requests ... (NO. 305-CV-1151-ST) *
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190 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Ever-
son. ""Unknown"" |.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchen-
ko Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson
and Wyatt, P.C., Defendants., 2006 WL 393688, * 393688 (Trial Motion, Memorandum and Affi-
davit) (D.Or. Jan 17, 2006) Plaintiff's Findings, Objectionsand ... (NO. 305-CV-1151-ST) %

191 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Uaknown"" |.R.S. Employces Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 393686, * 393686 (Trial Motion, Memorandum and Affidavit)
(D.Or. Jan 07, 2006) M otion to Compel Discovery on All Defendants (NO. 305-CV-1151-ST) %

192 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Whyatt, P.C., Defendants., 2005 WL 3285687, * 3285687 (Trial Motion, Memorandum and Affi-
davit) (D.Or. Oct 26, 2005) Objectionsto Findings and Recommendations of ... (NO.
305-CV-1151-ST) * *

193 GayleT. LISTER, Plaintiff, v. UNITED STATES OF AMERICA, Defendant., 2004 WL 3490119,
*3490119 (Trial Motion, Memorandum and Affidavit) (D.Utah Jul 2004) Plaintiff's Responsein
Opposition to Defendant's ... (NO. 03-CV-00662-PGC) *

194 |Inthe Matter of: Harold A. LANGE, Petitioner, v. COMMISSIONER OF INTERNAL REVENUE,
Respondent., 2005 WL 2137877, * 2137877 (Trial Motion, Memorandum and Affidavit) (U.S.Tax
Ct. Apr 29, 2005) Brief for Petitioner (NO. 8704-04) % % HN: 4 (F.2d)
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Cite as 470 F.2d 385 (1972)

and that he would devote his ‘“personal
attention to the job.” Mr. Ralls kept his
promises and by careful daily inspec-
tions made sure that sloppy work, miss-
ing nails, broken materials, misaligned
siding and other deficiencies were taken
care of and that inexperienced applica-
tors were shown how to proceed proper-
ly.

Upon careful consideration of the en-
tire record, it is concluded that while
plaintiff retained the right at all times
to control the result of work contracted
for, and on which applicators were used,
plaintiff did not exercise direction and
control over the manner and method of
the applicators’ performance nor retain
the right to do so except for the last
three quarters of the calendar year 1965
of the total period involved in this case
commencing with the third quarter of
1963 and extending to the first quarter
of 1967. Upon these facts and the au-
thority of McCombs and Powers, supra,
and the cases and regulations collected
there, plaintiff is entitled to recover ex-
cept for the last three quarters of 1965
during which time the applicators work-
ing for plaintiff were common law em-
ployees for purposes of the taxes here at
issue.

(o] KEY NUMBER SYSTEM

“omE

ECONOMY PLUMBING & HEATING
CG., INC., et al.

V.
The UNITED STATES.
No. 226-65.

United States Court of Claims.
Dec. 12, 1972.

Motion by plaintiffs to amend opin-
ion and judgment of the Court of
Claims, 197 Ct.Cl. 839, 456 F.2d 713, by
awarding interest. The Court of Claims,
Skelton, J., held, inter alia, that suit filed
by nonbankrupt member of joint venture
on government contract and surety on

470 F.2d—37%

bond for equitable adjustment following
terminatjon of government contract was
an action on contract claim for which no
interest could be allowed against United
States and was not a claim for refund of
overpaid taxes after general accounting
office paid to Internal Revenue Service
certain sum from judgment awarded
joint venture to be applied to satisfac-
tion of bankrupt joint venturer’s liabili-
ty for payroll and income taxes unrelat-
ed to performance of contract.

Motion to amend denied.

Nichols, J., filed a dissenting opin-
ion in which Davis, J., joined.

1. United States €110

Interest cannot be allowed on con-
tract claim against United States unless
contract provides for interest. 28 U.S.
C.A. § 2516(a).

2. United States €110

Suit filed by nonbankrupt member
of joint venture on government contract
and surety on bond for equitable adjust-
ment following termination of govern-
ment contract was an action on contract
claim for which no interest could be al-
lowed against United States and was not
claim for refund of overpaid taxes after
general accounting office paid to Inter-
nal Revenue Service certain sum from
judgment awarded joint venture to be
applied to satisfaction of bankrupt joint
venturer’s liability for payroll and in-
come taxes unrelated to performance of
contract. 28 U.S.C.A. § 2516(a).

3. Internal Revenue ©~1968

Although general accounting office,
which paid over to Internal Revenue
Service from sum awarded joint venture
as equitable adjustment for government
contract an amount which Dbankrupt
joint venturer owed for income and pay-
roll taxes on jobs unrelated to joint ven-
ture, the misapplication of funds of non-
bankrupt joint venturer and surety on
performance bond to the payment of
bankrupt’s taxes did not result in plain-
tiff nonbankrupt joint venturer and
surety becoming taxpayers to the extent
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of the misapplied fund as they contend-
ed in attempt to collect interest on judg-
ment awarded to them for the misappli-
cation of funds, and there was no over-

payment of taxes. 28 U.S.C.A. §
2411(a); 26 U.S.C.A. (I.R.C.1954) §
6611.

4. Internal Revenue €=21967, 2024

All taxpayers who have overpaid
their taxes are within the comprehensive
administrative system for recovery of
overpaid taxes by taxpayers and must
follow the appropriate procedures and
regulations including the timely filing of
claims for refunds if they are to have
benefits of system, but persons who are
not taxpayers are not within system and
can obtain no benefits by following pro-
cedures prescribed for taxpayer such as
filing of claims for refund. 28 U.S.C.A.
§ 2411(a); 26 U.S.C.A. (LLR.C.1954) §
6611.

5. Internal Revenue €=1968, 2180

Statutory provisions for interest at
the rate of 6% per annum on any over-
payment of internal revenue tax is appli-
cable only to taxpayers who have over-
paid their tax, have filed a timely claim
for refund, are within the administra-
tive system providing for recovery of
overpaid taxes and are entitled to its
benefits. 26 TU.S.C.A. (I.R.C.1954) §
6611; 28 U.S.C.A. § 2411(a).

6. United States €=110

Interest cannot be allowed prior to
judgment on claim against United States
except on overpayment of income taxes
or unless provided for in statute or con-
tract. 28 U.S.C.A. §§ 1346, 2411(b),
2516(a, b); 31 U.S.C.A. § 724a; 26 U.
S.C.A. (I.LR.C.1954) § 6611.

7. Internal Revenue €139

Statute relating to allowance of in-
terest where property is wrongfully lev-
ied upon and taxed by the Internal Reve-
nue Service was not applicable where
government had misapplied plaintiffs’
money prior to the enactment thereof.
26 U.S.C.A. (I.R.C.1954) § 7426(b)(2)
(B), (&) ().
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8. Stipulations €=18(9)

Signing of stipulation by United
States and by nonbankrupt joint ventur-
er on government contract and surety on
bond for adoption of trial commission-
er’s opinion providing for monetary
judgment “together with interest as pro-
vided by law” did not confer any right
to recover interest on judgment for
which interest was not recoverable un-
der the law.

9. United States =110

Interest cannot be collected from
government on judgment against it on
the basis of equity.

—_———

Raymond E. Saunders, Chicago, IlI,
for plaintiff and third-party plaintiff,
A. Charles Lawrence, Chicago, Ill., attor-
ney of record for plaintiff and for
Transamerica Ins. Co., third-party plain-
tiff Gilbert A. Cuneo, Washington, D.
C., of counsel.

Mark Segal, Washington, D. C., with
whom was Asst. Atty. Gen. Scott P.
Crampton, for defendant.

Before COWEN, Chief Judge, and
DAVIS, SKELTON, NICHOLS, KASH-
IWA, KUNZIG, and BENNETT,
Judges.

ON PLAINTIFFS’ MOTION FOR
AMENDMENT OF OPINION
AND JUDGMENT

SKELTON, Judge:

This suit was originally filed for the
recovery of $477,687.66 representing a
portion of an equitable adjustment on a
contract entered into between Lieb
Bros., Inc. (Lieb) and Economy Plumb-
ing and Heating Co., Inc. (Economy) as
joint venturers, and the United States
for the construction of dormitories, mess
halls, and other facilities at Scott Air
Force Base near Belleville, Illinois, for
the sum of $13,484,275.50. The work
was reduced by a partial termination or-
der, and was completed and accepted.
In the meantime, Lieb was adjudged a
bankrupt and is now insolvent. Its re-
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ceiver did not participate in the appeal
of this case and is not before the court.
However, Transamerica Insurance Com-
pany (Transamerica), a surety and
third-party plaintiff, intervened, because
it acted as the surety on the perform-
ance and payment bonds of the contract.

In May 1960, the Corps of Engineers
awarded the sum of $544,848.33 to the
joint venture on its termination claim.
The joint venture appealed to the Armed
Services Board of Contract Appeals
(ASBCA). In the meantime, the Inter-
nal Revenue Service (IRS) had asserted
tax liens against Lieb. On November
18, 1960, without any notice to Economy
or Transamerica, the General Account-
ing Office (GAO) paid $477,587.66 of
the award to the IRS to satisfy the tax
liens against Lieb. Of this amount, the
sum of $4,576.80 was applied to unpaid
payroll taxes, together with interest and
penalty, owed by the joint venture in the
performance of the contract. The re-
maining $473,010.86 was applied by the
IRS to payroll and income taxes and in-
terest and penalties owed by Lieb on
other construction jobs it had performed
which had no connection with the con-
tract of the joint venture.

Economy and Transamerica (plain-
tiffs) filed timely income tax refund
claims with the IRS for the $477,587.66.
More than six months elapsed after the
filing of such claims without any action
having been taken by the IRS, so the
plaintiff Economy filed this suit on July
8, 1965, and Transamerica intervened on
May 2, 1966. After a trial in this court,
our Trial Commissioner Mastin G.
White, handed down a memorandum
opinion on November 15, 1971, in which
he recommended that plaintiffs be
awarded judgment against the United
States for the sum of $473,010.86.
Nothing was said about interest.
Thereafter, on February 3, 1972, the
parties filed a joint motion for judg-
ment under Rule 141(b) in which they
asked that the opinion of the trial com-
missioner be adopted in which he had
found that the plaintiffs were entitled to
judgment against the United States for

$473,010.86, “together with interest as
provided by law.” Pursuant to this
joint motion, the court entered a per
curiam opinion on March 17, 1972, ap-
proving and adopting the memorandum
opinion of the trial commissioner and
awarded plaintiffs a judgment against
the United States for said sum of
$473,010.86. The judgment did not pro-
vide for interest. See Economy Plumb-
ing & Heating Co. v. United States, 456
F.2d 718, 197 Ct.CI. 839 (1972}.

On April 13, 1972, plaintiffs filed a
motion requesting that the opinion and
judgment of the court be amended by
awarding plaintiffs interest at the rate
of six percent per annum from Novem-
ber 18, 1960, on the principal sum of
$473,010.86. The defendant has contest-
ed this motion. The case is before us on
such motion.

The sole question before us is whether
or not plaintiffs are entitled to interest
on their judgment from the time the
amount thereof was paid by GAO to the
IRS to satisfy Lieb’s tax lien.

It is important to note that when
plaintiffs filed this suit they sought re-
covery of funds due them as an equita-
ble adjustment on the contract which
they alleged had been wrongfully with-
held by the government. The suit was
clearly one to recover funds due under a
contract.

In our per curiam opinion in this case
mentioned above, we adopted the state-
ment of our trial commissioner as fol-
lows:

# % % Thig is an action for the re-

covery of $473,010.86, representing a

portion of an equitable adjustment un-

der contract No. DA-11-032-ENG-

1232 (“the contract”) that was—ac-

cording to allegations in the petition

—wrongfully withheld by the defend-

ant. [Footnote omitted.] {[Id. 456

F.2d at 714, 197 Ct.Cl. at 841.]

{1,2] The suit as filed was a con-
tract action and not a suit for a refund
of overpaid taxes. As stated above, we
entered judgment in favor of the plain-
tiffs for the amount due them under the

T A T e
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contract as an equitable adjustment.
Now the plaintiffs seek to change the
whole theory of the case by claiming the
suit was by taxpayers seeking a re-
fund of overpaid taxes. The reason for
this change in theory and tactics is
clear. The plaintiffs want to collect in-
terest on their judgment for the past 11
years and they well know that interest
cannot be allowed on a contract claim
against the United States unless the con-
tract provides for interest, which is not
the case here. See 28 U.S.C. § 2516(a)
(1964).

The plaintiffs seek to bridge this ob-
stacle by now contending that even
though they were not originally taxpay-
ers entitled to a refund of overpaid tax-
es, they became taxpayers when the gov-
ernment wrongfully applied their funds
to the payment of Lieb’s taxes. They
contend further than when the govern-
ment took this action, the funds so ap-
plied became overpayments of taxes by
the plaintiffs, for which they filed
claims for refunds, and that our judg-
ment in their favor constituted a refund
of their overpaid taxes. Consequently,
they argue that they are entitled to in-
terest on such amount. The plaintiffs
say that the provisions of 28 U.S.C. §
2411(a) and Section 6611 of the Internal
Revenue Code! entitle them to interest,
especially since these laws provide for
six percent interest on “any overpay-
ment in respect of any internal revenue
tax.”” They urge the proposition that
this language fits their situation be-
cause the application of their funds to

I. § 2411. Interest.

(a) In any judgment of any court ren-
dered (whether against the United States,
a collector or deputy collector of internal
revenue, a former collector or deputy col-

- ‘lector, or the personal representative in
‘case of death) for any overpayment in
respect of any internal-revenue tax, in-
terest shall be allowed at the rate of 6
' per centum per annum upon the amount
of the overpayment, from the date of the
payment or collection thereof to a date
preceding the date of the refund check by
not more than thirty days, * ¥ %,
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Lieb’s taxes was an “overpayment in re-
spect of [an] internal revenue tax.”

The defendant contended in its answer
and still argues that this suit was not
one brought by a taxpayer suing for a
refund of its taxes, and denies that this
suit arose under revenue laws requiring
the filing of a claim for refund. It says
that the plaintiffs are not taxpayers in
this case, but that Lieb was the taxpay-
er. Defendant says further that plain-
tiffs never overpaid their taxes and
their recovery of contract funds in this
case was not a refund of overpaid taxes.
Consequently, defendant contends that
plaintiffs cannot recover interest on
their judgment, because no statute au-
thorizes it and the contract contains no
provision for interest, citing Rosenman
v. United States, 323 U.S. 658, 65 S.Ct.
536, 89 L.Ed. 535 (1945).

[3] We agree with the defendant
that the plaintiffs are not taxpayers in
this case with respect to these funds
within the meaning of the revenue laws.
Lieb was the taxpayer and it is not a
party to this action. While it is true
that there was a misapplication of plain-
tiffs’ funds to the payment of Lieb’s
taxes, this wrongful act did not result in
plaintiffs becoming taxpayers to the ex-
tent of the misapplied funds. Neither
was there any overpayment of plaintiffs’
taxes. In fact, the only taxes of the
plaintiffs that were paid out of the
contract award was the $4,576.80 applied
on the payroll taxes of the joint venture
which was not contested by the plain-
tiffs and is not involved in this case.

§ 6611. Interest on overpayments.

(a) Rate.

Interest shall be allowed and paid upon
any overpayment in respect of any inter-
nal revenue tax at the rate of 6 percent
per annum.

(b) Period.
Such interest shall be allowed and paid
as follows:
* * * * *

(2) Refunds.

In the case of a refund, from the date
of the overpayment to a date (to be de-
termined by the Secretary or his delegate)
preceding the date of the refund clieck by
not more than 30 days, * * *,
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The filing of the claims for refund by
the plaintiffs did not help them, because
the claims were unnecessary and of no
consequence since plaintiffs were not
taxpayers who had overpaid their taxes.

[4] In support of the foregoing con-
clugions, we wish to point out and em-
phasize that Congress has established a
well-defined and comprehensive adminis-
trative system for the recovery of over-
paid taxes by taxpayers. All taxpayers
who have overpaid their taxes are with-
in this system and must follow the ap-
propriate procedures and regulations, in-
cluding the timely filing of claims for
refunds for overpayment of taxes, if

, they are to have the benefits of the sys-

«4« tem. On the other hand,. persons who

" are mnot toxpayers are not within the
system and can obtain no benefit by fol-
lowing the procedures prescribed for
taxpayers, such as the filing of c¢laims
for refunds. For example, there have
been many cases where partics have
sued to enjoin the assessment or collec-
tion of their moneys to pay the taxes of
another, notwithstanding Section 263 of
the Internal Revenue Code of 1939 (26
U.S.C. § 3653 (1952 ed.)) that provided
that “no suit for the purpose of re-
straining the assessment or collection of
any tax shall be maintained in any
court.”® The courts have allowed these
suits because the parties filing the suits
were not taxpayers and were outside the
revenue system of which the above stat-
ute is a part. See Long v. Rasmussen,
281 F. 236 (D.Mont.1922); Rothensies
v. Ullman, 110 F.2d 590 (3d Cir. 1940);
Raffaele v. Granger, 196 F.2d 620 (3d
Cir. 1952); and Bullock v. Latham, 306
F.2d 45 (2d Cir. 1962). In Long v. Ras-
mussen, the court said:

¥ % % They [the revenue laws] re-
late to taxpayers, and not to nontax-
payers. The latter are without their
scope. No procedure is prescribed for
nontaxpayers, and no aitempt is made

to annul any of their rights and reme-

2. Amended November 2, 1966, by Pub.L. 89-719, Title I, § 110(c), SO Stat, 1144.

- C.A. 7421 and footnotes,

dies in due course of law. * * *
[1d. 281 F. at 238.]

In other cases suits have been filed by
nontaxpayers whose property has al-
ready been taken to pay the taxes of
others, without filing claims for refund,
and such suits have been allowed against
the Collector or District Director of In-
ternal Revenue in actions similar to the
old action in assumpsit for money had
and received, even though lacking in
statutory authority. See Stuart v.
Chinese Chamber of Commerce, 168 F.2d
709 (9th Cir. 1948); Rutledge v. Rid-
dell, 186 F.Supp. 552 (S8.D.Cal.1960);
Oil City Nat’l Bank v. Dudley, 198 F.
Supp. 849 (W.D.Pa.1961). In Stuart v.
Chinese Chamber of Commerce, supra,
the court said:

Under the circumstances here recit-
ed it is obvious the appellees [whose
property had been seized by the IRS
to pay the taxes of another] are not
taxpayers in the strict sense of the
word, and therefore they do not come
within the orbit of the income tax
laws here invoked. * * ¥

* ¥ * * * *

The appellees could not have main-
tained a suit for refund as could a
taxpayer from whom a tax had been
illegally collected; their only recourse
was to bring suit to recover possession
of the property of which they claimed
to be owners. * * * []Id. 168 F.2d
at 712.]

The above quotation fits our case like
a glove. Our plaintiffs are not taxpay-
ers and could not sue for a tax refund as
a taxpayer could. All they could do was
to sue to recover their property, which
was the funds due them as an equitable
adjustment under the contract, and this
is exactly what they have done.

The above cases are illustrative of the
proposition that a nontaxpayer is out-
side the administrative system set up
for the collection of a refund of overpaid
taxes, and is not required to file a claim

See 26 U.S,
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for refund to recover money taken from
him to pay the taxes of another. The
case of Kirkendall v. United States, 31
F.Supp. 766, 90 Ct.Cl. 606 (1940) is
squarely in point. There a third party
(Kirkendall) sued to recover money that
had been taken from him to pay the tax-
es of another. We held that there was
an implied contract on the part of the
government to make restitution of the
money, and that no claim for refund was
necessary because the plaintiff was not
a taxpayer. Of particular importance in
the case before us is the fact that in
Kirkendall the court did not allow inter-
est on the judgment of restitution. The
only difference between that case and
the case before us is that in our case the
plaintiffs filed claims for alleged refund,
whereas, in Kirkendall no claim was
filed. In both cases the plaintiffs were
nontaxpayers. We do not think the fil-
ing of claims for refunds in the present
case makes any difference. The plain-
tiffs here were outside the administra-
tive system established for the filing of
claims for refunds of overpaid taxes and
were not required to file them. The
fact that they did file such claims did
not entitle them to any of the rights or
benefits of the tax refund administra-
tive system. It follows logically that a
nontaxpayer cannot overpay taxes and
consequently there is no overpayment
for him to claim by way of refund.

We think the Kirkendall case was
properly decided and is dispositive of
the present case. The payment of Lieb’s
taxes with the money due plaintiffs un-
der the contract did not convert such
contract funds into an overpayment of
their taxes nor make taxpayers of the
plaintiffs. Neither did the mere filing
of claims for refunds make plaintiffs
taxpayers when none of the requisites of
the status of taxpayers were present.3
The fact that plaintiffs filed such claims
did not convert them into claims for

3. The term ‘‘taxpayer” in this opinion is
used in the strief or narrow sense con-
templated by the Internal Revenue Code
and means a person who pays, overpays,
or is subject to pay his own personal in-

L
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overpayment of taxes. We so held in

the case of Ray v. United States, 453 F.

2d 754, 197 Ct.Cl. 1 (1972), when we
said :

The mere fact that plaintiff submit-

ted claims for refunds with the Inter-

nal Revenue Service * ¥ does
not convert his claim into one for
overpayment of taxes. [Id. 453 F.2d

at 758, 197 Ct.Cl. at 9.]

In the Ray case, the plaintiff was re-
tired by the Air Force on a longevity
basis and during his period of retire-
ment based on length of service the Air
Force withheld a portion of his retire-
ment payments and paid them to the
IRS who applied them to plaintiff’s in-
come taxes. After a time the plaintiff
applied to the Air Force Board for the
Correction of Military Records to
change his retirement from a longevity
basis to one based on disability. This
wag done and the Air Force paid him
the difference between active duty pay
and retirement pay, but did not pay him
the amounts withheld and paid on his
income tax. The Finance Center ad-
vised him to inquire of the IRS for pos-
sible tax refund. The plaintiff then
filed claims for refund of income taxes
with the IRS, who refunded such funds
for three years but denied a refund for
five other years on the ground they
were time barred. The plaintiff then
filed suit in this court for the five year
payments that had been withheld by the
Air Force. Although plaintiff had filed
claims for refund with the IRS, and al-
though he was a taxpayer, we held that
his suit was not a suit for refund of
taxes, but one against the Air Forece for
unpaid retirement benefits. We said:

* % % Tt is the Air Force which er-
roneously withheld from his retire-
ment pay amounts approximately
equal to his supposed tax liability, not
the IRS. * * * It is the Air
Force, then, which is liable to plain-

come’ tax. (See Section 7701(a)(14) of
the Internal Revenue Code of 1954.) A
“nontaxpayer” is a person who does not
possess the foregoing requisites of a tax-
payer.
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tiff for the monies it erroneously ex-

posed to taxation. * * * [Id. 453
F.2d at 757, 197 Ct.Cl. at 8.]
* * * * * *

#* % # Tt is simply a matter of cor-
recting the pay account between the
serviceman and the United States.
¥ % % TId 453 F.2d at 758, 197

Ct.Cl. at 9.]

In that case, we entered judgment for
the plaintiff on the theory that his suit
was not one for the recovery of a tax re-
fund but one to recover retirement pay
from the Air Force. In that connection,
the court held further:

* ¥ ¥ GQince this is not a claim for
1efund of taxes paid, but for “pecuni-
ary benefits” wrongfully denied, cases
cited by defendant are not in point.
¥ ¥ % THere, since plaintiff is not
claiming under the Code, he need not
preserve his claim according to its
provisions.
* * * * * *

* % ¥ Here the Board involved his

changed plaintiff’s retirement status
and plaintiff can therefore say,
* % % that his right is independent
of the tax laws. [Id. 453 F.2d at 758,
197 Ct.ClL at 9-10.]

In that case we held that proof of sta-
tus is required to recover an overpay-
ment of taxes under the Internal Reve-
nue Code, saying:

®* % % Proof of status is the admit-

ted condition precedent for recovery

of overpayment of taxes under the In-
ternal Revenue Code § 6511, * * *,

[1d. 453 F.2d at 757, 197 Ct.Cl. at 8.]

We have considered the Ray case in
detail (although it is distinguishable as
to some of the facts in our case), be-
cause it is a recent decision of our court
and many of the questions there decided
- strongly support the conclusions reached
in the present case. We refer to the fol-
lowing:

1. In that case we held that proof of
status (¢. e., that of a taxpayer who had
overpaid his income taxes), was a condi-
tion precedent to recovery under the In-

ternal Revenue Code. Here the plain-
tiffs fail that test because they were not
taxpayers and had not overpaid their in-
come taxes.

2. The mere fact that a claimant
files a claim for refund does not convert
his claim into one for overpayment of
income tax. That is the situation here.

3. There, although plaintiff’s retire-
ment payments were delivered to the
IRS, his claim for such payments in this
court was not a claim for refund of tax-
es, but a claim against the Air Force.
Here, in like manner, the claim of plain-
tiffs was not one for a refund of over-
payment of income tax, but a claim for
contract funds delivered by the Corps of
Engineers and the GAO to the IRS.

4. There, the Air Force owed plain-
tiff the money, not the IRS. Here the
Corps of Engineers owed the plaintiffs
the contract money, not the IRS.

5. There, the plaintiff was not claim-
ing under the Internal Revenue Code.
Here, the plaintiffs were not suing un-
der the Code when they filed suit, but
were seeking the funds due them under
the contract.

6. There, the plaintiff was a taxpay-
er and the withheld payments had been
applied to his income tax. He had filed
a claim for refund and conceivably could
have argued that he was seeking a re-
fund of overpaid taxes under the Code.
We held that was not the case. Here,
the case is much stronger for the gov-
ernment because the plaintiffs were not
taxpayers and had not overpaid their
taxes and were not seeking recovery un-
der the Code. This is the most impor-
tant distinction between the two cases.

In the Ray case, the plaintiff waived
any claim for interest. This is under-
standable because there is no authority
for awarding him interest on a recovery
of retirement payments from the Air
Force. Nevertheless, our decision in that
case on other questions show beyond
doubt that plaintiffs are not entitled to
interest in the present case.

[5] We do not think that the provi-
sions of 28 U.S.C. § 2411(a) and Section
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6611 of the Internal Revenue Code pro-
viding for interest at the rate of six
percent per annum upon ‘‘any overpay-
ment in respect of any internal-revenue
tax” quoted above, which is relied upon
by the plaintiffs, has any application to
this case. We interpret those statutes
as applying only to taxpayers who have
overpaid their taxes, have filed a timely
claim for refund, and are within the ad-
ministrative system providing for the
recovery of overpaid taxes and are enti-
tled to its benefits. The plaintiffs have
none of these prerequisites, except they
did file claims for alleged refunds.

The plaintiffs cite and rely heavily
upon the case of Stuart v. Willis, 244 F,
2d 925 (9th Cir. 1957). In that case the
government levied upon, seized, and ap-
plied the funds of a joint venture, com-
posed of two parties, due under a com-
pleted government contract, to the tax
liability of one of the joint venturers
that had accrued on other jobs not relat-
ed to the joint venture contract. Both
joint venturers filed claims for refund
and later sued the District Collector of
the Internal Revenue Service. The trial
court held the levy to be void and
awarded the joint venturers judgment
for the misapplied funds, plus interest
at six percent from the date of the mis-
application of the funds by the govern-
ment, The judgment was affirmed by
the Ninth Circuit Court of Appeals. A
careful reading of the decisions of the
trial and appellate courts in that case re-
veals that there was no discussion or
treatment of the interest issue nor any
showing whatsoever that justified the
awarding of interest from the date of
payment to those plaintiffs under the
Internal Revenue Code or other laws of
the United States. The only mention of
interest by the circuit court in its opin-
ion was its comment that “it is claimed

4. 28 U.S.C. § 2516(b) provides in part as
follows :

(b) Interest on judgments ngainst the
United States affirined by the Supreme
Court after review on petition of the
United States shall be paid at the rate
of four percent per annum from the

.
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also that the trial court erred in allow-
ing interest on the judgment.” Since
nothing more was said about interest in
the court’s opinion, it would appear that
the court either (1) allowed interest
from the date of the misapplication of
the funds, as the trial court had done, on
the theory that the suit of plaintiffs was
one for the refund of their overpaid tax-
es, in which case the action of the court
was contrary to the above-cited authori-
ties, or (2) the court allowed interest on
the judgment of the trial court only
from the date of the judgment, under 28
U.S.C. § 2411(b) (1964), which author-
izes interest at the rate of 4 percent per
annum on a judgment in a district court
against the United States on a claim un-
der 28 U.S.C. § 1346, which is not under
the internal revenue laws. The grant-
ing of interest prior to judgment under
Section 1346 is improper. See Eastern
Serv. Management Co. v. United States,
363 F.2d 729 (4th Cir. 1966). There the
court held:
The granting of interest prior to
the judgment is incorrect. 28 U.S.C.
A, § 2411(b) and 31 U.S.C.A. § 724a.
(Id. at 733.]

Title 31 U.S.C. § 724a provides that a
judgment of a district court against the
United States for less than $100,000 to
which provisions of Section 2411(b) ap-
ply, shall bear interest only when the
judgment is final after appeal and then
only from the date of the filing of the
transcript with the GAO to the-date of
the mandate of affirmance. When such
a judgment is rendered by the Court of
Claims, interest thereon shall be payable
in accordance with Title 28 U.S.C. §
2516(b) from the date of the filing of
the transcript with the GAQ.4

(6] These authorities appear to be
conclusive that interest cannot be al-
lowed prior to judgment on a claim

date of the filing of the transcript of
the judgment in the Treasury Depart-
ment to the date of the mandate of af-
firmance. * * -* (June 25, 1948,
ch, 646, 62 Stat. 978; Sept. 3, 1954,
ch. 1263, § 57, 68 Stat, 1248.)
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against the United States, except on
overpayment of income tax claims as au-
thorized by Title 28 U.S.C. § 2411(a) or
unless provided for in a statute or con-
tract as provided in Title 28 U.S.C. §
2516(a). None of these excepted situa-
tions exist in the present case.

At any rate, it appears that the court
in Stuart v. Willis, supre, did not con-
sider the interest question in depth as
we have done, and we decline to follow
its decision with regard to interest.

The plaintiffs also contend that we
should allow interest in this case because
of the enactment of the Federal Tax
Lien Act of 1966 which provides in Sec-
tions 7426(b)(2)(B) and 7426(g) (1) of
the Internal Revenue Code? that inter-
est shall be allowed where property is
wrongfully levied upon and taken by the
IRS. The plaintiffs then cite 28 U.S.C.
§ 2516(a) to show that this court has
jurisdiction to award interest where an
Act of Congress expressly provides for
its payment. The defendant counters
this argument by saying that Section
7426 only authorizes suits to be brought
in the district courts, citing the follow-
ing language of technical explanation of
1966-2 Cum. Bull. 869:

Section 7426. Civil actions by persons

other than taxpayers.

(a) Actions permitted,

Section 202 of the bill
grants U.S. distriet courts original ju-
rigdiction over actions brought under
section 7426 * * ¥ :
Defendant also cites H.R.Rep. No.

1884, 89th Cong., 2d Sess. 28 (1966-2

Cum. Bull. 815, 834), which states:

The bill makes provisions for three
new types of actions all of which may
be brought only in Federal district
courts.

[7] . We do not have to decide this ju-
risdictional issue, as we do not believe
Section 7426 applies to this case because
it was not enacted until 1966, whereas
the government misapplied plaintiffs’
money on November 18, 1960. Conse-

* % ®
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quently, the statute was not in effect at
the time the events in this case oc-
curred. -

However, the fact that the plaintiffs
seek to recover under Section 7426 has
an important bearing on another aspect
of this case, The heading or caption of
the section is as follows:

§ 7426. Civil actions by person other
than taxpayers. [Emphasis sup-
plied.)

The action of the plaintiffs in saying
this section applies to them is a clear in-
dication that they are not ‘“taxpayers”
and that they do not regard themselves
as taxpayers within the meaning of the
Internal Revenue Code. This lends sup-
port to our interpretation of the mean-
ing of the term ‘“taxpayer” in this case
as expressed in footnote 3, supra. Sec-
tion 7426 is further significant in the
instant case, because it shows that at
the time it was enacted in 1966, Con-
gress considered that persons in the po-
sition of the plaintiffs were not taxpay-
ers within the meaning of the IRS.
This is shown not only by the caption of
the section, but also by its provisions
wherein persons who are not taxpayers
are described as any person ‘‘other than
the person against whom is assessed the
tax out of which such [wrongful] levy
arose.” That is precisely the situation
of the plaintiffs, as no tax has been as-
sessed against them, but was assessed
against Lieb. Therefore, Congress has,
in effect, described plaintiffs as nontax-
payers, and apparently plaintiffs have
agreed that this description is correct.
We also agree.

[8] Plaintiffs argue that interest
should be awarded to them because de-
fendant signed a joint motion with them
to the court requesting the adoption of
the trial commissioner’s opinion which
provided for a judgment in favor of the
plaintiffs for $473,010.86, *“together
with interest as provided by law.” The
defendant says that it has contended
from the beginning that this is not a tax

5. Section 110(a) Federal Tax Lien Act of 1966, Pub..L. 89-719, 80 Stat. 1125.

470 F.24—38



594

refund suit, but a suit to recover con-
tract funds due plaintiffs as an equita-
ble adjustment and that there is no law
that allows interest on a recovery of
that kind. Consequently, argues defend-
ant, the phrase “interest as provided by
law” in the joint motion was not an
agreement to pay interest and did not
confer any right upon the plaintiffs to
receive interest. We agree with the de-
fendant.

{9] Finally, the plaintiffs say that
since the government had their money
for over 11 years, it is right and just
for the government to have to pay inter-
est. We agree that equity and justice is
on the side of the plaintiffs, but unfor-
tunately interest cannot be collected
from the government on that basis. The
Supreme Court said in United States v.
N. Y. Rayon Importing Co., 329 U.S.
6564, 67 S.Ct. 601, 91 L.Ed. 577 (1947):

¥ % % Had Congress desired to

permit the recovery of interest in sit-
uations where the Court of Claims felt
it just or equitable, it could have so
provided. The absence of such a pro-
vision is conclusive evidence that the
court lacks any power of that nature.
* * % TId. at 660, 67 S.Ct. at 604.]

See also, United States v. Thayer-West
Point Hotel Co., 329 U.S. 585, 67 S.Ct.
398, 91 L.Ed. 621 (1947).

We hold that the plaintiffs are not en-
titled to interest on their claim from the
date of the misapplication of their funds
(November 18, 1960), until paid.

Accordingly, the motion of plaintiffs
to amend the opinion and judgment of
the court so as to provide for interest is
denied.

NICHOLS, Judge (dissenting) :

Respectfully, I feel obliged to dissent
from Judge Skelton’s able and exhaus-
tive opinion, and will try to state the
reasons why, though briefly, without ex-
tended analysis. There is no need to
state the facts, which the majority opin-
ion does correctly.
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1 agree the Federal Tax Lien Act of
1966, P.L. 89-719, 80 Stat. 1125, does
not help this plaintiff, and I do not con-
sider it further.

I see no reason why a claimant may
not put on the hat of a taxpayer, or re-
ject it, as he chooses, in a situation such
as we have here. He can make his
choice according to his position. He
may file a claim for refund and, if it is
timely, he may recover lawful interest.
Stuart v. Willis, 244 F.2d 925 (9th Cir.
1957). If it is not timely, he may pro-
ceed down whatever other avenue to re-
lief the law provides, sacrificing inter-
est. The principal amount recovered
would not necessarily be the same, since
a claim for refund calls for a determina-
tion whether a person has overpaid his
taxes, generally, and if so, in what
amount. United States v. Memphis Cot-
ton Oil Co., 288 U.S. 62, 63 S.Ct. 278, 77
L.Ed. 619 (1933), and see below.

The Internal Revenue Service deter-
mined administratively that the fund
here involved belonged to Lieb, a bank-
rupt and delinquent taxpayer. Under
the applicable part of the 1954 Code, 26
U.S.C. § 6321 and § 6331(a) they had to
make such a determination to have a col-
or of right to levy. I see no reason why
a person making claim to the fund is not
challenging a tax decision of the IRS
like any other taxpayer. Simply as a
matter of semantics it would seem no
one has better right to call himself a
taxpayer, than one whose property has
been seized to pay a tax. A purely tor-
tious seizure, not made under color of
the Internal Revenue laws, would
present a different case, with which I do
not deal.

The dictum the court quotes from
Stuart v. Chinese Chamber of Com-
merce, 168 F.2d 709 (9th Cir. 1948), is
really the strongest authority the major-
ity view has. As the court says, there is
a similar dictum in Kirkendall v. United
States, 31 F.Supp. 766, 90 Ct.Cl. 606
(1940). 1t is in each case only dictum,
however, because the owners of the
property illegally seized had not filed
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timely claims for refund, and whatever
remedy they had under the Internal Rev-
enue laws was not before the court.
The two Distriet Court cases cited after
Stuart contain nothing in conflict with
my conclusions. Long v. Rasmussen,
281 F. 236 (D.Mont.1922), and the cases
following it, cited by the court, deal
with the award of injunctive and other
extraordinary relief to persons whose
property is seized or distrained to satis-
fy the tax debt of another; remedies
not allowed to ‘‘taxpayers” contesting
taxes. They do not hold that such a
person may not put on the hat handed
him and proceed as a “taxpayer,” if he
is willing to conform to the limitations
and provisos of the Code, including ap-
plication for refund.

The majority misreads Ray v. United
States, 453 F.2d 754, 197 Ct.ClL 1
(1972). We did not hold that Colonel
Ray had to proceed outside the Internal
Revenue laws. He had, in fact, filed
claims for refund within them, and re-
ceived refunds, with interest, for open
years. The source of his necessity to
sue here was that for earlier years, the
time to file refund claims had expired.
As to open years, we considered he had
an election. The best proof of this is
that we cited and quoted from Prince v.
United States, 119 F.Supp. 421, 127 Ct.
Cl. 612 (1954). That was a case almost
identical with Ray’s, but for the fact
that Prince’s claims for refund had been
timely. We held that he was entitled to
recover, with interest according to law.
Thus it is clear that a person in Colonel
Ray’s position, and Prince’s, as to years
not barred, has an election to direct his
claim against the IRS, with concomitant
interest, or without interest against the
agency that withheld a portion of his re-
tirement pay to satisfy taxes not due.
Besides the longer period of limitations,
there was another advantage concomi-
tant to the latter choice. Defendant
argued that we could not simply award
the funds withheld, because some of
them may have been applied to satisfy
other and still valid tax obligations. We
answered that along the avenue Colonel

Ray-had chosen, we were not obligated
to redetermine his taxes. Defendant
would be relegated to its remedies under
tax benefit rules. Clearly, the refund
claims for the open years called on the
IRS to redetermine Colonel Ray’s taxes,
and presumably it did.

If Rey and Prince enjoyed an election,
why not plaintiff here? The real dif-
ference between the Ray and Prince cas-
es, and the case at bar is that Ray and
Prince were ‘“taxpayers” not just as we
all are, but in the more restricted sense
that the funds in dispute had been with-
held to pay taxes that, if anyone’s were
theirs, whereas, in this case we now
know that in that limited sense, plaintiff
here was not a “taxpayer”.

I stress “we now know’”. Lieb, the
“taxpayer” whose tax liability the IRS
sought to enforce, was the sole signatory
of the contract under which the equita-
ble adjustment here involved came into
being. Naturally the IRS thought Lieb,
the “taxpayer” was owner of the fund.
It took a trial and adjudication here to
disabuse it of that notion. Our commis-
sioner found, with our approval, that the
owner of the fund was really a joint
venture, of which Economy was a mem-
ber. Antecedently considered, whether
the suit was brought as by a “taxpayer”
under the Internal Revenue Code or by a
government contractor would have ap-
peared most doubtful. There does not
seem to be any reason in the nature of
things why Congress should have intend-
ed to achieve a wholly different result
depending on whether money has been
withheld for taxes from a tax exempt
person (Prince) or (as here) seized to
collect taxes from one other than the
owner. If, in either case, the IRS can
give the money back—as I am sure it
could and would have, if satisfied Lieb
was not the owner—it is reasonable to
begin by asking the IRS to do so, <. e.,
filing a claim for refund. The fine dis-
tinction drawn by the majority would
have created practical difficulties at the
working level, but for the statutory re-
lief now available. Over the years, as in
Kirkendall and in the Ray case, defend-
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ant has persisted in the defense that
persons in the instant situations are
“taxpayers”, therefore cannot recover
absent claims for refund. I would now
at last concede them the premise, even
though I think the conclusion does not
follow.

The literal language of the pertinent
statutes does mnot help the court, the
“taxpayer’’—“non-taxpayer” dichotomy
not being found therein. 26 U.S.C. §
6611 allows interest upon “any overpay-
ment in respect of any internal revenue
tax.” By 26 U.S.C. § 6401(¢c) “an
amount paid as tax shall not be consid-
ered not to constitute an overpayment
solely by reason of the fact that there
was no tax liability in respect of which
such amount was paid.” By 28 U.S.C. §
2411(a) a judgment for ‘“‘any overpay-
ment in respect of any internal-revenue
tax” may include interest on the amount
of the overpayment. We note that at
one time the law expressly provided that
courts could award interest for “any in-
ternal-revenue tax erroneously or illegal-
ly assessed or collected, or for any penal-
ty collected without authority or any
sum which was excessive or in any man-
ner wrongfully collected, under the in-
ternal-revenue laws.” [Emphasis sup-
plied.] Revenue Act of 1921, 42 Stat.
227, 316. If the disappearance of the
emphasized language has any signifi-
cance respecting the instant controversy,
the parties no doubt would have so ad-
vised. It would appear the present §

- 6401(c) was broadly written to provide
an effective substitute accomplishing the
same ends.

Finally, it is unavoidable that the de-
cision today places us in conflict with
the Ninth Circuit’s Stuart v. Willis, su-
pra. This court makes the untenable
suggestion that maybe the Ninth Circuit
awarded interest only from the date of
judgment. The plaintiff has furnished
us a copy of the trial court’s findings of
fact, conclusion of law, and judgment,
unreported, but of unchallenged authen-
ticity, certified by the clerk. The-judg-
ment, dated June 8, 1955, recites that it
awards interest at 6% from November

vy
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6, 1951, apparently the date of the levy,
as plaintiff had filed its claim for re-
fund on December 26, 1951. The Ninth
Circuit panel recites that the defendant
Collector claims this award of interest
was error (p. 927) and it affirms, dis-
cussing other issues but not this one.

DAYVIS, Judge, joins in the foregoing
dissenting opinion.
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George E, GLATT et al.
V.
The UNITED STATES.
No. 149-68.

United States Court of Claims.
Dec. 12, 1972,

Proceeding on claims for income tax
refunds. On government’s motion for
judgment on the pleadings or for sum-.
mary judgment and plaintiffs’ cross mo-
tion for summary judgment, the Court
of Claims, Kashiwa, J., held that the
determination of the Internal Revenue
Service in February of 1968 disallowing,
as untimely, plaintiffs’ claims for tax
refunds for the year 1961, which claims
were predicated on shifting certain cost
of sales items from 1962 to 1961, did
not adopt a position, which was incon-
sistent, that had been maintained by the
Commissioner, and plaintiffs therefore
were unable to secure the advantage of
Code’s mitigation provisions, since the
evidence established that, as to the cost
shift issue, the position was one raised
and maintained by plaintiffs and not ac-
tively maintained by the Commissioner.

Motion of government for summa-
ry judgment granted and petition dis-
missed.

Davis, J., concurred and filed an
opinion.
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